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INTRODUCTION
The study will be focusing on the institution of marriage.
Its a comparative study of three aspects of the marriage
institution, Customary Marriage; Statutory marriage and
cohabitation without marriage (tlConcubinagetl). Marriage has
been described as being the best state for man:-

" Marriage i~ the best state for a man in general and
every man is a worse man, in proportion as he is unfit
fpr the marriage state,,1.

But the same institution has been described by Michel de
Montaigne as a "cage; one sees the bird outside desperate
to get in, and those inside desperate to get out"2• The
latter two quotations show the apparent contradiction of the
marriage institution. These blantant contradictions will be
the subjec~· of our study. I undertook the study of this
particular prena of the law after careful perssal of an illustrious
article by none other than one of the Venya's family law heavy

3weights today, Kamau G.K. Its no wonder that the title to
this study is deri~ed from this particular humble contribution.
The latter article de lt with the ft-talk8d about
"Marriage for convenience" or "Concubinange" or Cohabitation
without marriage or elopment.

Due to the acute scarcity of material sources the writer will
at time rely on deductions from leading works on family law,
interviews and given opinion views and observations from
experCtnce, though not claiming to be authoritative. However,
it is extremely difficult and rather over-ambitogs to undertake
an exhaustive study of the aforementioned subject, hence this
work is by no means exhaustive. This study is not me~y academic

as it will be seeking for hopeful solutions for the proper
guidance of our scholars, the judiciary and our legislators
& law reformers. There is no reason why the law should treat
those living as husband and wife differently from those living
in the same way having first married .

.../ .
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The concern should be with the substance and not the form of
the matter. The human foundations of the two unions are the
same.

Although this study is primarily on the institution of marriage,
it is considered necessary to reveal the epistemology or theory of
knowledge upon which the writer has relied for the statment of
the law as contained herein. The defination of the law that

Wrttu .5the views as a sound basis for this studYAthat of Aquinas who
.\

def in(/..slaw as -
" A measure of human conduct that is possible and

desired, is a body of ~les that backed by the
coercive and other forces of state enable men
and women to live a good life during the period they
are alive".4.

As ~amau ~rgues5 that "good life" refers to the philosophy
of life of.a society. This philosophy indicates what a society
sees to be .the nature of man and his purpose on earth. The
laws relating to creation or contracting of marriages are intended
to enable men and women to live happily within the institution
of marriage. The law under study is the basis upon which such
marriages are founded, and seek to enable the people to live
their kind of good life as they see it. The "good life"
means different things to flifferent groups of people, and the
concept of good life given by the law will differ from state
to state.

Law therefore especially personal (marriage) laws must be a
product of the people's common will and express their various
philosophies of what a good life is. The philosophy is also
varied by certain historical and socio - economic factors.
But essentialqthe laws must reflect the values of the pepple

1" 6now l.Vl.ng.

This theory of knowledge recognises though that the individuals
perceptions, laws, family unit, educational system etc are largely
determined by the mode of production which constitutes the base
of which the others are the super - structure. Karl Marx has
expressed it thus:-

.... / .



" In the social production which men carryon, they
enter into definite relations that are indispensable
and independent of their will, these relations of
production correspond to a definite stage of their material
powers of production. The sum total of these relations
of production constitute the economic structure of the
society the real ~Qundation on which rise legal and
political structures and to which correspond definite
norms of social conscionsness. The mode of production
in material life determihes the general character of
the social-political spiritual processes of life" 7.

The mode of production largely determines what are the "right
things" to do. The remaining part, as I<amau Brightly points
out, is determined by universal traits in Homo Sapiens. The
ruling ideas will themselves be thore of the ruling class, those
who control the means of production and consequently the
coercive powers of the state which the courts authorise and
legitimise in oth cases. It is i portant to note that
this theory does not say that laws aro shaped by the mode of
production as both Marx and Engles in the aforementioned
works would like us to believe. Man's view of his nature and
the relationship, with the supernatural would be reflected in
the laws independent of that mode production. Moreover man
is capable of changing his.•modetproduction to meet his own
ends. This in part explains the 8~istence of four syst@ms~
of family law in Kenya since the colonial era, also basing
on h~storical reasons and constitutional and legal backtog.

Kenya's political economy is that of an expoiled neo-colonlkst
state in which the economically dominant as well as the
privileged group, realise their "good life" at the expense
of the majority of the people. The ruling class ideas have
replaced the whiteman's idea of a good life during the colonial
rule. The colonialists imposed foreign laws on our people
because of their arrogance and ignorance. But those who took
over from them at independence have not improved the situation,
having been recQuited from a class of Western educated and
trained elite who are now of the same economic class •

..../ .



It is not surprising therefore that muoh of the laws we have
today are those that existed during the colonial

. d9perlO •

The main thrust of legal development during the colonial
times was to displace the African laws and replace them
with Engilish ones, under the pretext of civilising the
African, the English man, sought to realise his philosophy of
life. After sometime, the African was demanding for recognition
of his philosophy of life, and hence the struggle for independence
which was also a demand by the African for a just society from
the recialism and paternalism the colonialists had inflicted on
him. As stated earlier, even after independence the laws that
reflect the Africans philosophy of life are still being looked
as needing civilisation and the thrust of development since
1960 has been towards the same direction as durinq the colonial
times 10. It is also unfortunate that it is in ~he area of
marriage l~ws that there has been aa attempt to introduce a
less dilute version of the English law and that attempts to~
crea~a more African Legal system for Kenya, blending together
English and African Legal ideas have been regarded by the govt.
as still born. The goverment has taken the stand that modern
legal system can only be built on the imported English base.

A similar attitude is found in the Judiciary and in case of
conflict between the customary laws and statute laws, the
latter are always held to prevail. The retention of the
Repugnant clause in Kenyan law gives reason for courts to
rega d customary laws as inferior to English law.

The aim of this study is to highlight on the three forms of
"marriage", Statutory; Customary snd "Concubinage." By
so doing the writer Will be seeking to show that concubinage
or "Cohabitation without marriage" or "Marriage for convenience"
is not an extension of earlier forms of msrriage or even as a
new life style that can be analysed as a phenomenon into
itself.

.../ .
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Rather cohabitation must be viewed as part of a transformation
of marriage. Not only cohabitation but divorce and remarriage
are part of this transformation which itself is part of a
larger complex of recent changes affecting the family and
relations between the sexes.

Marriage is losing its identity as a distinct social status
with a uni~ue set of emotional economic and reproductive
functions. That the law should give effect to such changing
trends in social life. There is no reason why the law should
treat those living as husband and wife differently from those ~~:~
in the same way having first married. The concern should be
as earlier submitted with the substance and not the form of
the matter. The human f~ndations of the two unions are the
same.

The people'actually involved in cohabitation may be relatively
increa~ing in number ani are having significant impact on
the law. I~ the past few years there has been a striking
increase in litigation involving cohabitation. Faced with
necessity to make decisions about the practise, legal authorities
from various countries have revealed tolerance for alternative
forms of marriage and an unwillingness to punish those who
deviate from traditional standards of sexual molarity.12
Since there has been such a close identity of legal with
moral norms, the changing legal standards help to make
cohabitation more respectable as well as more visible. In
grappling with these questions the courts have been faced
with an uphill task and indeed have taken time to accept this
institution. It ha~ raised a number of problemw which range
from disputes regarding the status and rights of children to
inheritanceJ issues of criminal law and civil law; wife's
right to maintenance; Rights of the Children of the Union to
maintenance; parties rights to the property acquired during
cohabitation; custody of the children in ,the event of the
break up of the relationship etc •

.../ .
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The study is divided into five chapters. The first chapter
discusses the historical and constitutional reasons for the
existence of the four systems of the marriage law in Kenya.
Although this does not directly discuss the subject of our
study, it is considered necessary by way of introduction to
outline the sources of Kenya family law. Family law in
Kenya, as with any other law must be read and analysed within
its socio-economic and historical context. This study of
necessity begin~with a survey of the constitutional and historical
origins of the laws that obtain and apply. Such a survey would
help us know generally the society in which the laws operate
from the background and enviroment in which they developed.

The second chapter is a study of the objects of marriage. Most
men and women at a certain stage in life get into permanent
relationships for the purposes that include companionship,
procreation, sexual satisfaction, identity, security and
to save face, among o~hers. The object of marriage will be
what one viiws to be one's conGept of a goodlife. These
objects are discussed under three parts:-
(Oi). Objects of marriage under English - type of marriages.
(ii). Objects of marriage under customary law.
(iii). Concubinage or cohabitation without marriage.
A this particular point the writer will h~ve identified a
phenomenan of the marriage institution that is becoming more
and more prevalant - "cohabitation without marriage". Is it
an ifttitution sui generis the marriage institution?

In t~~ third chapter wa shall focus our surveyor study on the
formalitiee of a valid marriage both under customary and
statute law. This in effect will serve as a Jasis towards the
understanding of the writers discussion in the fourth chapter.
It helps to differentiate customary law marriages, and statutory
marriages from concubinage and the legal implications that ensue
from each.

.../ .
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Chapter four will dwell on the major thesis of this study.
Since today a signific~nt proportion of men and women are
living as husband and wife having not either undergone the
cEemony prescribed by the law'or satified the conditions that
must be satisfied (customarily or otherwis~) before a
marriage comes into existence, the question arises as to whether
the law should give recognition to them. This is a question
that the writer seeks to answer.

Recommendations and conclusions will be the subject matter
of chapter five.

"
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CHAPTER ONE

THE HISTORICAL BACKGROUND AND SOURCES OF FAMILY LAWS IN KENYA

Law just like any other social science displine should not be
divorced from society i.e. should not be analysed or
studied as an abstract displine with no roots. Essentially
the laws must reflect the values of the people now living.
Law is not the harbinger of social relations. It is merely
a reflection of these relations not their reflector. It is
because of this reason that this writer is of the view that
family law in Kenya as with any other law must be read and
analysed within its socio - economic and historical context.
Such an approach will enable the readers to know generally
the society in which the law operates from the background and
enviroflent in which they developed. "To be able to explain
the present we must refer to tee past for as Du Bois has said •••
"the past is the present; that without whAt was, nothing is.
That, of the infinite dead, the living are but unimportant bits.,,1

Hence this study will of neccessity begin with a survey of the
constitutional and historical origins of the laws that obtain
and apply.

A discussion of the constitutional and historical explaination
for the existence of the four systems of family law is intended
with a view to show the folly or fqllacy of unifying the four

andsystems into one~applying English law to all the people of
Kenya and the consequent anglicisation of the laws of the
other three communities.

Kenya, since the advent of colonialism has always retained
four systems of law; customary law, Islamic law, Hindu and
Statutory Law. The latter were all intended to govern the
different li esof the peoples of Kenya and to enable them to
lead the good life" of their choice, influenced solely, by
the religio-philosophical ideas. The existence of these four
systems was based on the realisation that Kenya is a so~ereign
state with various ethnic and racial groups living in it.
There was thus a need for a clear cut political thsmry that
these div rse groups to retain their human dignity and make
their lives meaningful.
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Kamau G. K. in one numerous contributions ~o family law2
rightly argues that this political theory must be based on the
equality of all men and the view that human dignity and equality
can be realised where political, economic, social and legal
institution are themselves based on this principle of

r-es f>"'<,,'tequality. Each Kenyahis therefore entitled to Foppe99At and
concern wherever social and political arrangements are being
made. Chapter five of the Kenya Constitutjon embodies this
mor 1 philosophy notwithstanding the great protection of
property rights and the dilution of the foundamental rights
by a vague concept of public security and morality. Owing
to the diverse faiths in the Kenyan Society for instance,
Christian, Hindu,Muslem and traditional Afr~can r8ligio~s faiths
the lowest common factor among them is their belief in human
dignity and equality. The constitution thus caters for the
diverse communities since it embodies the foundamental rights
that are essential if man is to retain human dignity aQ~~alise

1 EftSlTY OF pi ., ',human aqua Lf ty.
Of particul~r mention are sections 78 & £2 of the constitution
of Kenya. Section 82 prohibits discrimination generally. What
is the underlying reason for the retention and entrenchment
of such a section? The answer inter- lia is simply the realisation
that the Kenya Society has a population of different cultures
and philosophies of life.3 Discrimination of any manner would
cause alot of bitterness and culminate into an endless struggle
that could indeed be very emotional givon the attachments to
onespersonal laws. Section 82 (4) therefore permits the
enforcement of different laws of adoption, marriage, divorce~
custody, burial, devolution of property and death and other
matters of personal law. The section is intended to enable
the individual to lead the kind of life ho wants by permittimg
him to choose the law that will indicate conduct that is permitted
and which choice the law will protect. It can therefore be seen that
this is the constitutional basis for the application of the
four systems of law to the dif~rent Kenya peoples emphasising the
individuals right to live his own kind of good life.

Co"f;""""A further scrutiny of section 78 of the same constitution,the
individuals inherent right to worship or not to worship which is
unfettered.
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It is based on the realisation that there is universal need for
man to establish some relationship with the supernatural being.
From this particular section one can deduce and hence submit
that religion forms the basis and provides the content of
marriage laws under the four systems. This link between religion
and family law is further given credence by our statutory4,
definitions of marriage taken from that of lord penzance in
Hyde v Hyde5 which defined marriage as 'lnderstood in "Christendom".
Other illustrations of this link may be seen in the African
Christian Marriage and Divorce Act which applies where one of
the parties is a christian or professes the chtrstian faith~6
Hindu Law? and Islamic lawS. Africans govern their affairs
in accordance with customary law which is based on African religion
and philosophy.9

When one views the various marriage laws of ~he different~
~ communities in the writers perspective it is seen clearly
that the four systems of marriage laws are no~ in existentce
by accident ·~s the eommission on Marriage and 6ivorce10 would
like us to believe. The right to one's personal law is a
f~undamental one which the constitution protects. It should
therefore be illegal and unconstitutional for one to be denied this
foundamental right to give effect to his o~~ philosophy of life
through the various laws on the family that the constitution
permits to operate with respect to the four different communities
of Kenya. All marriage laws must be in line wtth the constitution
which embodies the moral philosophy of present day Kenya, that
puts all the marriage laws at par. Its reflection of what Kenyan
call the nationa philosophy of life which lays down the minimum
entil lement of every Kenyan irrespective of colour, role or creed.

The constitution has at times been used as a vehicle for Westernising
Kenyan's marriage laws by arguing that the ideas of discrimination and
equality have universal meaning which has been taken to be English

11and American ones. It has thus been used to treat as equal
people, who are not equal, leading to injustice. The cases of
Wadhwa v City Council of Nattobi12 and Fernandes v Kericho
Liguor Licensing Boardi! are illustious o;-the machinations
by the courts to use foreign concepts of equality and the endeavour
to put at par people with different social and economic priviledges
This was a clear case of the perpetuation and sanctioning of
the unfairmess and injustice of the colonial order.
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c these failures and weakness by the judiciary and legislature
~nterp~t the spirit of the constitution, the same still

provides the strongest basis for the application of the four systems
of family law to the various Kenyan People.
Thus the constitution of Kenya embodies man's autonomy as regards
his life in addition to making his right to personal laws a
constitutional one. One can therefore exercise that autonomy which
one needs to give meaning to one's life and change one's religion
and/or philosophy and personal laws.14 Since the constitution is
the supreme law of the land and any law which contradicts or goes
contrary to it is null and void to the extent of that inconsistency
then it follows that any enactment that does not abide with this
sacred document will be totally rejected both by the courts and the
people. Such fate should be pronounced on the ~arriage 61 15 and

1 6 . .'( Or Pt.••••·•the law of Succession Act 'VE.R'::)~, R,,-R)'

tor the purpos~ of this study it is contended that Kenya was born
in 1886 when E~st Afric was partitioned between the British, the
Germans and th~ Sultan of Zanzibar by the Aglo-German Agreement
of that year.1? It is not the aim of a discussion of this magnitude
to discuss the mechanisms involved in the partitioning and control
by latter powers. The same are exhaustively discussed by historians
elsewhere.18

from the advent of cmlonialism the four different marriage laws
were intended to apply in Kenya. Kenya like most aAfrican
Countires fell prey to imperialist designs in the 19th century
when, prompted by capitalists greed for more markets and
sources of raw materials. The imperialists curved aut for
themselves "sphreres of influence" which became their protectorates
and col nies.19 from 1886 to 1895 the British goverment ruled by
surrogates; the imperial British East Africn Compan~ ruled the
"British Sphere of Influence" on behalf of Britian. In 1895 the
latter company handed over direct administration of Kenya to the
British goverment which proc~aimed protectorate status over
Keny~- The British East Afbica Protectorat~.20 In 1920 the
British Sphere under the 1886 Anglo German agreement was annexed
and became the Kenya Colony.21 The Sultans former domin{ns remained
as a protectorate. from 1920, Kenya was known as the Kenyan Colony
and Protectorate.

.~./ .
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The significance of the foregoing account is that right fro.
the birth of Kenya it was the Btitish imperialism that guideL
most of the activities of Kenya with the sole aim of making Ken)
meet her economic and other imperial needs.22 Accorming to
G. K. Kamau, British imperialism has three imrortant
characteristice.23 Firsty as earlier mentioned, it ruled through
surrogates-the imperial British East Africa Company-in the
initial period of the 19th Century. During the colonial rule it
ruled directly through a colonial administration and indirect
rule through some forms of African institutions24• Even after deco-
lonisation in Africa, it has sought to rule through other surrogates.
Secono!y the colonialist submerged into the belief that the
non-white people are p~mitive or sub - human, that their institutions
too are an expression of that "primitivity" and consequently the
universal movement of man i5 from his philosophy of life whatsoever
it is to the English philosophy of life.

The third characteristic is the imperialists ability and desire to
make compromises with any opposing side when such comprmmises do.
not hinder what are conceived to be the true objectives of
imperialism. They believed in being practiaal for short term goals.
The Kenya Marriage laws that emerged must therefore be viewd
againist the background of:
(a). The inter~ts of the British ruling class whose interests

Kenya served and whose consiousness was determined by the
capitalists mode of production obtaining in Britian whose
superstructure was English legal system and legal theory.

(b). The racism that gave some colonialists the moral justification
for ruling othe rs,

(c). The compromise idea which led to non - interference with
the non - white institutions where such were dictated by her
immediate needs.

None of the numerous branches of the law in kenya has witness~as
mueh racism as family law.26 This apartheid nature of family
law proceeded on the assumption that the Afticans and native laws
were subhuman and savage and needed reformation. Such transformation
was seen by replacing customary law and all the other aspects of
the African legal theory with the English type. Such approach
was based on a paternalistic belief that English type norms were
superior and were the measuring standards to which all the laws

~had to develop.



29On the enactment of the East African Marriage Ordinance 1902
and the 1904 Native Christian Marriage and Divorce ordinance
cases of Native Christians aleo came up before the ordinary courts.
This is a clear indication and a good ilwusbtanmon of the assertion
that in the 'colonialists view the African who had brought himselfl
herself within the ambit of the latter acts had caught up with civi-
lisation and could now be treated like the whiteman. The rest
who had not succumbed to such acts continued to be governed by
the law of their tribes;
" So far as it can be ascertained and so far as it

- 18 -
Consequently the African had to be trimed into a whiteman
because that was tHe best way of life. A careful but brief scrut~,
of the colonial le~al system makes this a~undantly clear. It

tbsU"ices only , illustrate the latter wi th some historical examples.

The present English imported legal system dates back when the East
Africa order .in council established it and indicated the laws that
were to be applied.27 It made it clear chat the legal theory that
was to be used was the English one. It established a tripartite
division of coutts or subordinate class; native; muslim and
those staffed by colonial administrative officers and magistrat s
and a dual system of superior courts, one for the colonia:~ts and
the other for "Natives" (which was broadly defined to include
Muslims') called the" Chief Native Court,,28
The 1997 courts regulations made under the same order in council
made it clear that the native courts to be established to d
settle disp~tes were of two kinds, one of muslims and othe~for the
real natives ,'(indigenous Natives). The fin&l courts of appeal
were separate~a judicial one for the non-African and semi-
administrati~e one for the Africans. This servifLGeto indicatet
the racial exclusiveness and the different conceptions of the
role of the court.

not , in the op~n~on of the court, repugnant to justice and
natural morality".31

But this was not enough since most of the Africans who had decided
to turn' English and marry in accordance with English customs
as seen in the above named Acts were not as civilised as the colonialists
had thoug~,lt was in realisation of this basic element that the

Native Christian Marriage and Divorce was enacted in 1904 32 to
provide the local christLan with a simplified procedure for

'" Icontracting a christian marriage and allowing for c~versFn of
custom~y marriages into christian ones ••



~ the colonialists attempts to indoctrinate. This was enhanced
by the provisions of the 1902 ordinance which removes from the
operation of any other law a person who marries under the ordinance
as the person losses capacity to marry another.33Did such a provision
accord with reality?34

A further illustration of the ~intention of the colonialists to
turn the African into a " Whiteman" because it was though/to be the
best way is clearly discernable from an observation of the laws
that were enacted. They were either the current laws of England
or local laws d~ived from English Laws in force at a particular time.A .
Why such abrupt changes in the law in an African setting? This
was to enable the Eurppeans to live a life close to that of their
folk back in their motherland. It was believed that the application
of common law to an Englishman anywhere was a birthright3~ It
was under the 1897 East Africa Order in Council that the Various
Ordinances which interalia include the 1902 E.A. Marriage. 36Ordinance, 1904 Divorce Ordinance which was given its flEsh and
blood by the~Indian Divorce Act 1869 were enacted. There is no
doubt. that when one scrutinises the nature of the amendments, it
clearly reveals that this was a calculated moVe to keep in line with
changes in England. Other few examples will illustrate this
patent mapeuvre by the colonialists. The Matrimonial ~auses Act
1939 which replaced the 1904 Divorce Ordinance was really
intended ~b2 enable the colonial elite to benefit from changes
in family law in England. The Act was derived from the 1925
supreme Court of the Judicature (Consolidatmon) Act and the Matrimonial
causes Act 1937 both of England which made divorce easier to get
by increasing the grounds thereof. The Same type of amendments to
bring the law at par or uniformity with the law in England are aleo
manifest in the neo-colonial Kenya - from the 1972 repeal of the
Indian Succession Act and its replacement with the law of Succession
Act.37 which governs the law of succession of Eurpeans; a codification
of English Law of succession in the 1860's. The few examples
cited in totality show that the laws that were allowed to exist
gave effect to the imperialists concept of good life as seen by
them.

.../
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Despite this imperial arr~;gance it is quite evident from our
discussion that due to historical reasons the Kenya Society was
broadly divided into four categories to which different laws
applied depending on their various philosophies and concepts
of justice. This four systems reflect the compromise and
racial aspects of British Imperialism •. The imperialists realised
that any inte'ference with the local lives of the people, unless
when absolutely necessary was bound to cause chaos and hence they
prefered g~adual chan§es to avoid rebellion that would pose a
threat to the very system that they were out to strengthen.
On the other hand Kenya was all the time intended to be a whiteman's

, 'VVI e.V\ t-scountry and Africans and Asians would be 1nstrueti8R~ to enable
the whiteman to lead his kind of good' iife. It is upon this
background that we should study and appreciate the four systems
of family law that apply to the different communities. We must
resist the temptation to treat Kenya as one homogenous whole.
Kenya is made up of the four communities who have differenc
and complete laws and systems of law governing them being of equal wort.in law and each with the right to live according to its philosophy
of life.

The Judicature Act, 1967 it is submitted has been used as the basis
of the application of English law in Keny~' A brief survey of the
extent to which this Act has actually been manupulated to apply

LcwJEnglish FamilYAto the peoples of Kenya is prefered at this juncture.

This act has been in existence since the institution of th~legal
system in the Kenyan protectorate but in various masks. It dates from 1

1897 erder in founcil which empowered the comm"sS'9ner to
alter or modify the operation of any native law or custom in so
far as may be necessary "in the interests of justice and morality"
A provislon to a similar effect was incorporated in the 1902
Order in council. It stated that the commissioner shall in
making ordinances under it.

" ,••• respect existing natUre laws and customs as
far as the same may not be opposed to justice or

. , t t i th d' '1,,38morality or inconS1S en Wl any or er-1n-counC1

.../.
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The purpose of the Judicature Act was to supplement existing
law7by filling gaps if any, in the legal system. No progress
has been made towards putting customary law in its proper place.
If anything the courts have preferred English law to customary
law on the argument that customary law is subject to written
law~1 W at this colonial minded judges and infact Englishmen
have forgotten or ignore is the claar and unequivocal fact
that its actually customary law which is more written in the hearts
of our people and ought to be given effect. Such decisions as

42Rex V. Amkeyo where that notorious judge, Hamilton J. refused
to recognise the marriage of Africans and callad it "Wife
purchase" lack foresight and rationality. The decision in
Kimani v Gikanga43 that customary law must be proved as a fact is
both erroneous and unconstitutional when ne takes note of the
constitution which puts all marriagesat par be they customary or
English. The coutts must feel free to depart from it following
the ruling" in Dodhia v National Grindlays Bank Ltd44

Moreover ac~ording to Nyali v A.G. the section applied only
the substanco of common law and statutes of general application
only as far as the local conditions allow. This would clearly
and logically mean that where there are laws governing the local
people then those laws will apply, viz, customary law for African~
Islamic Law for Moslems and Hindu Law for Hindus.

From the above discussion iL is submitted that section (3)1
of the Judicature Act should apply English Law to the Europeans
in our society and those Africans who have taken after them
and to other peoples of Kenya only to the extent to which the
local law does not apply.

This ap lication of English law on th basis of this section which
.- is submitted was erroneous and must now be rejected and replaced
with our own philosophy of goodlife, may be understood from these
factors;-
1. Most of the lawyers had a British legal training and cultural

background and therefore supported the colonial ruling ideas.46
2. The judg"es were only Britian's" Second best,,47

This explains their inablity to use law to bring about the
desired changes in the society but rather supporting the
establishment, and their failure to understand the country to
which the laws applied and failure to appreciate the difference
between the British and non-British Jurisprudence.
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3. The colonial legislature and Judiciary were victims of the natural
temptation to apply the knowledge he has rather than the law
he ought to apply. The judges shares the racial prejudices of

t their mother country that denied the humanity of non-white
people. And the idea of the "travelling judge" and offices
of the colonial legal services so they neve~ reall had a chance
of knwwing the law and society well.48

4. During the colonial times and just after independence because
of the operation of the same mode of production producing
the same consciousness in the judges the courts have applied.
English law as the law embodying universal justice for all the

49peoples of Kenya.

t! THE fOUR SYSTEMS Of fAMILY LAW - A BRIEf ANALYSIS:
CUSTOMARY LA~"

The author~ty for the application of customary family law as
earlier not~d (supra) is to be found in the supreme law of the land,
the constitu1ion 50. This is supported by History - that it is
customary law that has applied and was intended to apply to
Kenyans of African origin who regulate their way of life according
to the Afrl.c n philosophy of a good life.51

Au~nority for the application of cutomary law is found in the
Marriage Act which by section 37 provides that one cannot marry
under the Act on ~ married under customary law. Marriage under
customary law is an impediment to a statutory marriage 52and
it is an offence for a person to contract a statutory Marriage
and Vice Versa.53

Section 3 (1) of the Judicature Act provides that subject to
- the constitution, writton laws, the substance

of common law doctrwnes of equity and statutesof general
application Customary law applies. By that section customary
law must be preferred to English law to give to the circumstances
of Kenya and its inhabitants to which English law is subject.
It must prevail against the alien and unacceptable principles
of law derived ~rom England •

..../
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Section 3 (2) of the Judicature Act provides that the High Court
and all subordinate courts shall be guided by African Customary
law in all civil cases where one of the parties subjected to or
affected by it is an A~5ican,Customary Law therefore may still
apply to non -Africans

Section 10 (1) of the Magistrates courts Act55 provides that
District Magistrates courts have and exercise juri diction and
powers in proceedings of a civil nature where the proceedings
conc~rn a claim under customary law. This claim is defined
to include marriage, divorce, custody etc. giving legal
va idity to the application of customary law to Africans.56

Fi lly the authority for the application of customary law is
to b found once again in the constitution. The constitution
evtablishes a High Court of unlimited original juridiction57

w ich means therefore that the court has jurisdiction to hear
caDes arisino out of customary law. J l Jr •.•...•

,...,n,,.,,,Y
"

All this abundant authority notwith~tanding customary law has
not achieved an equal s'8tus to other laws. Indeed even Islamic

58law is considered superior to customary law

The movement was seen to be from 6ustomary law to Islamic Law
then to English Law. This are indeed soma of the attempts
as noted abovo to ourtail the application of or abolish outright
customary law in preference to imported foroign law.

Despite this setbacv customary law remains the source of law
for most of the Kenyan people and its application must be
pe petuated by all means.

STATUTE LAH
Comprises the Marriage Act, the African Christian flarriage and
Dirvoce Att, the matrimonial cause~ Act, subordinate courts
(separation and maintainance) Act and maintenance orders
Enforcement Act59• A brief analysis of this Acts is necessary
at this stage.

.../
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~marriage Act was a reproduction of i~s English .counterpart
~u t- ~ c.•lO"l"5.from a model prepared by the colonial.~ It was or\rally enacted

in 1902 as the East African Marriage Ordinance. It caters for
christians and non-christians i.e people who may not wish to
go through a church ceremony of marriage. Marriage underi
this act is monogamous60• The same act regulates such matters
as capacity to marry, celebrabts of the marriage. It defines
marriage as under English Law61• On~ce one marries under it
he/she loses capacity to marry under any other law i.e. the
person is taken to have removed himself from the operation of
any law as he becomes a whiteman by outlook to life. The result
has been that 'some courts have erroneously held that such persons
have become "white men". A case in point is the famous Nigerian
decision in Cole v COle62• An even better illustration is a
case cited in the latter case, Yinusa v Adesubokan
where it was held that a will made under the U.K. wills Act
will be interpreted as in England notwithstanding the fact that
the testator 'had regulated his affairs by Islamic law. The
court decisiohs and the act ignore the realities of life and
instead operates on a ficvito~s and unrealistic premise.

What should be the correct approach to the interprBtation of
this Act. The writer can do no better than seek guidance in
the uGhaninian case of Coleman v Shang63• The position as
stated in that case is that once an African marries under the
Act he is removed from the operation of customary law only to
the extent that the statute provides either expressly or by necessary
implication which position would give effect to what was the
law makers intention that Africans be governed by this
customary law in certain areas e.g. personal law.

The marriage is meant to be for life unless dissolved by one
of the formalities of marriages under it. The Act makes provisions
for the formalities of marrying under it, the prohibited degree

d th ist, ti f h . 64an e reg1s ra 10n 0 suc marr1ages.

The African Christian Marriage and Divorce Act was orginally
enacted as the 1904 Divorce Ordinance and later am~nded by a
1931 Ord~nance. The Ordinance or Act applied to the natives
where one or both parties professed christianity. Yet this
aid not mean that one could not marry under the Marriage Act~ 65
which still governs aspects of capacity and consequences of marriage



The Act applies to those who profess Christianity but does not
defin~whm is a christian for the purposes of the Act. In the
writers humble opinion a christian is one who has a close
association with the christian religion. One need not be saved
or baptised to qualify as a christian. It is enough that
he/she is a regular face at congregations of the Christian Army.

The act was·passed to serve three purposes peculiar to Africans.
Firstly to provide a simplifies procedure for the celebration
of marriages of Afican christians. This gave the false impression
that the African lacked capacity to comply with complicated
procedures of the marriage Act.66 What the Act requires is for
an African christian intending to marry to follow formalities
usual to his religion as long as the notice is adequate and there
is no caveat entered against the marriage67• Secondly the
act enables Africans married under customary law to convert the
marriage into.a christian one when they join the christian
fraternity.68 ~ Once more we discern an erroneous and misguided
assumption that customary marriages were inferior to the
English/Christian counterparts. Further if nne reads section
9 (3) between the limes it does suggest that customary marriage
which African christians contract do not bind them in law.
The arguments goes that once Africans who had married
under customary law become christians they reelise that their
marriage is no marriage at all and therefore will definitely
go through the statutory ceremony of marriage. The writers
opinion is that both views are false and unsustainable both
by authority and reason.69 A customary marriage, it is submitted
is as good as any other.

Last the Act70 serves to "free" the willdows of African christian.$'
from obligations to cohabit with or be inherited by the relatives
of the deceased under the African institutions of levirate unions
and wirdow inheritance?1 This has a double effect on the institution
of customary marriage. Firstly it gives the widow a special
("Majority") status by rejecting the customry institution which
gave protection to Wi~dows. Secondly if had.the effect of
making the window who had no custody of children under customary
law, a guardian thereof. It leaves no doubt in the writers mind
that the imperialist aim was to do away the possibility of a
'pagan' father who might have a bad influence on the young

72pnes.
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This is a clear manifestation of the racist view that the
African was less human and his marriage laws of no binding effect.

'f L1 73It is submitted that contraJ to what ~otran proposes a window
under customary law could not refuse either to be inherited or
enter into 1 irate unions. But today section 13 of this Act
arid the consitution would make illegal an at~cmpt to cur ail
the freedom of the individual to marry whom sh pleases.

The M trimonial ~auses Act contains most of the statutory law
relating to Divorce and matrimonial causes. Originally it was

cenacted as the Divorce Ordinance 1904 but rena~ed in its present form
to incorporate the changes that had taken place in England in 1925 and
193774• It provide that juridication lies with the High Court
based on the domicile of the petitioner or residence in certain

75cases. Divorce and nullity are obtainable on the eame grounds
as in England". " It provides for judicial separation,77 restitution
of conjugal ri~hts?8 presumption of death79 and ancilliary

'"relief etc. It is applied through the matrimonial causes rules
made under section 59 of the Act largely follows the one of
England.

The subordinate courts (separation and maintenance) Act was
passed as a quick way of granting relief to separating people,
and provides for custody or children. It is worthy of note this
Act too was largely derived from two English ActsJ Summary
Jurisdiction (separation and maintenance) Act 1935 and gumma y

Jurisdiction (Married Women) Act 1895. The ground8 for
granting aseparation under this Act differ from those under
the matrimonial Causes Act.80

The maintenance orders Enforcement Act provides for the Enforcement
in Kenya of orders made in England, Northern I~eland and other
commonwealth countries nd vice versa. It is bases on the
maintenance orders (Facilities for Enforcement) Act 1920 of England •

.../ ".
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However there is a cloud of some doubt about its applicability
81

bearing in m;i.ndthe decision in Hilton v Hilton where the
Kenya High court pronounced that it no longer has jurisdiction

to pronounce decrees of dissolution of marriage etc. where

the parties are British. nor grant divorce.

ISLAMICLAW

The Moslems legal system has been in existence from
the early days of colonialism but for a long time the co!j.rts

had found it difficult to find the legal basis for the ~<.

application of Islamic Law.82 In fact the courts time and

again held that they had no jurisdi ction to apply it or

grant matrimonial relief for causes arising out of muslim
marriag~. 83 In 1908 when the MohammedanMarriage, Divorce

.~

and Succession Ordinance ·waspassed the courts were given,

explicit jurisdiction. But it was not clear. even by future

Ordinances if it was Islamic law that would apply to mos1ems
in Kenya. Hence the colonial judiciary exploited this

loophole to impose its racists and paternalistic tendencies

by applying Bng1i~h law to Moslems. The 1902 Ordinance as the

Marriage Act, now contemplates a situation whereby a muslim

can convert his marriage into a christian one after "seeing
light". 84 It is evident fram this that the content of Islamic

Lawhas been subjected to "civilisation" or Angl,icisation as

the other laws dis cuss ed above.

The constitution makea special manti,on of Islamic law

and establishes Kadhi''''-scourts to administer Islamic law to

Muslims.8S That position of the law can only be interfered

wi th by an amenchent of the constitution. The latter notwtih~
standing the courts have arrog;emt;1y-applied Bnglish law to
them. 86

Besides the constitution there are other laws that

apply Islamic law to muslims. The Mohammedanmarriage and



Divorce Registrat~on Act87 and the MohammedanMarriage and
Divor-ne Act.88 The r o rm er- deals wi th the registrati.on of

muslim~ marriages. Nothing in -the Act shall howeve r- render
invalid merely by reason of its llon-registrati.on any marriage

or divorce which would otherwise be valid or render valid by

reason of its registration a marriage which would otherwise
be invalid. Chapter 156 provides that the Act applies to all

moslems and makes islamic marriages valid throughout Kenya.

It can be ground for a bi.gamy charge if one subsequently
marries under the statute .and vi ce versa. 89 other rules
are to be found in the Quran and wor:'~sof leading writers on

islamic law. The system of law is : adnillistered by the Kadhi.Is

courts set up by the adhi t s Courts Act•.

" The legal basis for the application of Islamic law is..
therefore to be found in the constitution and written law and
it is a fundamental right that it be made to apply to those

who gove:J'n their lives according to -the Islamic faith.

HINDULAW
fVt. srI'!' of

Li8RARY

The Hindus in Aenya .ar-e governed '.by the law embodied

in the Hindu Marriages and Divorce Act. of 1960" which Act

largely ro lows Hindu Marriage Act of India" 1955. Between
1898 and 1945 the Hindu Communityregulated their lives
according to thei.r customary law wi.th India prDtiding cultural
guidance. 90 Probably the colonial government did not make

protision for the application of Hindu law ~or all this time
due to the initial insigni.ficant number oi the Hindus. The

courts as usual erroneously held that they had no jurisdiction
to maintain or dete~mine matrimonial causes arising out of
Hindu marriages which were petentia-lly polygamous. This was
held in Ganga Deti v v Tulsi Dass91 and KallaI' x umar.92

The position as from 1946 had to change. In 1946

Hindu (Marriage" Divorce and Succession) Ordinance was passed
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which indicated that Hindu Customary Marriages wer-e valid and

therefore the courts had juri diction. It is submitted that

the question of jurisdiction should never have arisen as the

High court had original unlimited jurisdiction over all matters"

and therefore had jurisdiction. In this particular case what

was required. :was a certain amount of legal sldll to go round

the problem of jurisdiction. The Tanzanian case of Maleksu1tan
v JiVraj93 serves as an illustrious example" that were the

residual c1rolse existed" applying English law subject to the

local conditions meant applying Hindu law to Hindus.

The Hindu Ordinance was no exception" just li~e the

other systems of law disQlssed earlier" it followed the trend
of looking to\'iards English people for cultural guidance.

Rules made under Cap 152 applied in matters of resti tut':.on
of conjl~al rights.94 The Ordinnnce (Act) also applies
cap 153 to Hindus.

It is worthy of note and in fact ironical that even

upto 1952 after the enactment of the Ordinance the
a

colonial judiciary refused to consider as valld"marriage
contracted mder Hindn customary law95 which anomaly was,
remedied only by a legislative amendment" to apply the Act to
all Hindus. 96

In 1960 the Ordinance ~'ias drastically amended to its
97

present fonn. England had replaced India as a source of

olltural and philosophical guidance hence the Ordinance had to

change to accommodate this changes that had taken place in

Tndia which followed the same developments in England. The Act
pp1ied both chapter 152 and 153 of. the Laws or Kenya except

where it applies to Hindus and also made the marriage

monogamous.

Hindu law applies to those who'profess the Hindu faith

or live according to Hinml way of life. This is the law that

the L gis1ature intended to apply to them and which would en ble
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them to give effect to their concept; of a good lire.

,.



CHAPTERONE

FOOTNOTES-
1. Dtlbois, The World & Africa New York 1968 quoted by

f:G. Shivji, East African Law Review 1970 p.144
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By way of' co vcLus iCIJ1 it eft ') see 1 t,her fore tha.t
marriages as an :instltnt ion serves lr:'lOlevar-L ty of

purpo.e. d p.ndin~ 01 th group 01 homosapians we are
de ling with. But e.senti lly Roh of' th se homoaapi ns
should be given the freedom to choos. and lead th good lire
as a.en by the individ\\al him.elf'. It theref'ore follows
th t for whatever reason one marries th re ought not he

ny atatutory or societal bara.

It is agreed that m rri~g. serve. purpose at both
individu 1 nd soci t 1 levela, nd its preservation is
de irabl. for the well boing; of all homosapiens. But
01 th other hand strict rigidity as regards this
inatitution would be fAiling to recogni.e the reality
about human beings. Other :forms o:fmarriag as cohabitation
outside arriage must be accornodated in the ,leg 1 ystem
and society as a whole.

,.
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The prim'Y :focu of this ch "pter i 8 on tl1e 10, 1 1~tl.l<:l!or
non-mnrit!\l unions or living together outside fIlT'rriRg ~

ref'erence to e levi'll delini tion of' mnrri tlp;e finy be helpf'~ll.

Th long flccepted dc:finitioJl is to he f'ound in C~8e 1 \~ i.

in th.lt f'omo n doc' Lon by Lor -, Pen:7f~lIce i 11. Hxde v HXfl,@ 1

where h aid that:

" t cr-e at e s rnutu 1. rip;hts nd obligr1ttons fill 11

co nt r-act a do. but beyon.1 thAt it cortf'e:rr.:;·' tAtue •••
r concei v th1'lt m;qrriar,e. ns ull'lerstoorl i. J

christendor:1, o1.'y {'or Uds purpos M3

t e volllntnry urton -ror lit". of or.e m;q"1C'nJ one

This def'ini ti 'I does not deal with means of entry into t H~

statua 01: ml\r~,~i~g nor doe. i.t address i tse 1f' to he

intricate problem of' co hab I tation outsid marri age. .\ sf. leiy

o non- nrital cohabit tion in Kenya is smuch a study of'

the machani . s ot' ch nge a it i study of' aub st an we
)

leg 1 rul af'f'ecting inf'ormal f'amill.s~

Today a LgnLf'Lc arrt; proportion of' m n and women are Ld.vI n"

husband and 'if' having not i ther under~one the car-emor y

of' marri ",'. reser:! bed by th law t or I'!I tisf'ied the con it t Lo

th t must be sati ffed h :foro It marri. go com. into existencE).
Th que tion h 8 aria n to wh ther the law should y,ive

recognition to them.

On one :view th' a phenomenon thre t..ntS the very o. istence
of' Society ·qich assumes that m~rriag is essent! 1 f'or it!5

vi bi i ty. Th re seems to be an im}) ndinr; • nnrchy f.n th

m n - worn n reationship. heref'f)t"o th 1 if ougl t to

discourage such unions by r-o fus t.rur to treat tl em Ii mArri :.'

f'or ny ur OS8. Yu~osl via did this f'ter th end of' the

cond world Wflr but it was ab nrlo n d when ;.t was found t.Ira t

people continu d th t '{sy d .pit the law:
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rney
1'e SOll th t in f'rmc t j on a I to, q or in st'_ ''''1 I'l rc o or ossel C

there no di.ffer-enee bctw on such l-ivi I t.o~ethet' ,,,.\tch

is r ceded by n marring. ceremo y nd t 1 t t wi th a f' ,-

exceptions the 1 wought to treat :fo~ all purposes !luch

living toe:ether the way i.t tr ats married po pIe. rho
iter shares this vf.ew, The exceptions exist here the

parti.s could nover become husband and wi!' even if th Y

compli d d th th requild t forms. I·'or inst nce, peopla

ho ar 80 elos ly r late to one another tl t th 1 w
prohi.bits

married.
mArriage bet ~en them ought n vel' to b trente(

Such trc tmel t WOH'lc 0 "en th d eply f'e 1t.

moral vie's.

TIi study is cOPC rllel ith liv .ng together a as .som
permanenc l!!S

Ci?PO S e to Ccsanl Li.v Lng t ) ether 'for v ry ,h{r~~

dura'tiona•. r has t'le f'o 11OWillg c HU"Acterist ics;

1) It is ublie i 1 the sel18e t at parti s to it do not

ke .ecret the £act that th y re living tog th r as
hu b nd nd wi t: •

It t k s plac tv. re idenc tha th part 1. llti.fy

s the co on hom • e eh abllnloning fl for er resid nee or one
of' th aban{\oning such l\ resid nce ,

) The p ties have est blished an economic and Boci 1
unit that is operlltin as one household as opposed to two
hou.eholds 8h.l~ing common fncilities.

4) It •• one 011 f'or a consider ble l.gtl
II:

f time.

in givin~ effect to cohabit.Lion
ve ref'err.d to this institution

utside marriage the court

s a "Connon law arria",.
marri r. rincipl"::;or at times us d the 'preswnpti n 0

An understandin of this prtneipl
6analysis. T tlis we no turn.

is imp rtant in our

A.ND PRF~trMPTT). >F i-lARRl AG

s f' om t066 A.D. m rr:ia,'!e1hich was a ma t ter- for the churc \
",'as assigned to cannon 1a (Roma I) t.hr-ou gh flcet f!I' a tic8 t court •
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c. Bigamy

Bigamy is committed when a person who is already married goes with

another penson tl- rough a ceremony oi marriag-e t'lhich would have

resulted i.n a valid marriage had that person been unmarried. 42

Cohabitation often follows the outlawed ceremony. "*In many cases
cohabitClti.on precede..">that ceremony Amongother thi.ngs the

conviction for bigamy seeIi.s to disturb the cohabi tatton. 43 This
offence 0'" Bigart1¥seeks iirst1y to prot,e(:t monogamousmarriage by

punishing those who establish other unions and secondly to protect

the public from the misreprese.ntation or status that will follow

the issue of a marriage certificate after the second ceremony
marriage. 44

By the 1C1:1 making Bigamy an offence it is in effect enforcing "good"

sex morality through compuLsLori of spouses who no longer can Ii ve
together to do so. Tni.s makes sex life intolerable. The person who

seeks to lead a better sex life after the first marriage has failed
is punished.. This utterly "i.tl'ongi.n both ;;lrinciple and practice.

It is the writer's submission taat ~ociety is no longer preparedd

to protect a monogamousmarriage that has f8~Ied. Indeed the
MatriuloniaI Causes Act45 which allows divorce easily S_ .•OHS th:'s.

It is submitted that the law \~hich makes p,oing through a second

marriage ceremony a crime should be scaapped off our statute books.

Such provision re·flects an out6ted attitude towards marri age that
does not accord with the realities of the Kenyan Soci.ety. The ci viI

provides adequat-e remedies in the law of tort or family law in cases
where a wT.'ong is done to a ;;e.rty to the s econo unf.on i.e. where a

misrepreso:::ntatioll or status has been made. Such was the case in

Shaw v Sh'lw40where the E.ngli.sh court of Appeal treated as a widow,.

a womanthe deceased had lived w:i.th for 14 years after he had gone

through a bi.gam.ousoer-emony of Ulcll"'riage,having represented that he
was a widower. Thit::was in the woman's action for breach of

warranty that the deceased had capacity to marry her.

The crime of bigamy is even more perplexing in !\.enya, where the
majority of pe~ple regulate their affairs in accordance with

Customary law which allows polygamy. This cr.ime by a:'-1means

offends the spirit of the majority of ;he people.
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CUS TOMARYFAMILY LAW

a) 'Action ror ~on1ica~~vn and pregnanc~ comeen~ation
This two actions or remedies of customary family law can only be

brought when the coh<'\bitatioH is the £irst one for th e parties
to it. SeJ'L al. .intercourse is an important aspect in all

cohabi tations outside mar-r-Lage, Amongsome African Commund,ties,

naIlely t}:~ i.k•uyu and Taitc\ ~ornication is a ivil wrong.74

Customa;J'Y1_"Q t~eats it as a wrong ror parties to have sexual
relationship wi thont fil'st~ p.-e't.tingma:rrl_edin this two communities.

The wrong is committed not to the pa•."'ties wPo wene in.vol ".Tedin its

commis~ion but to the father and the clan of the womanto whomthe

African Society has entrusted the sound upbringing of a member of tl1
society.75

Wi.th the growth of the free enterprise economy since the

establishrn t of the colonial rule,. Ne,,,urban areas, aaninistrati ve

centres and pl&ntations,. new moral values have emerged. The close.
network or CODU!:~m31isticAfrican commmd,tj_es has been destroyed.

The stron~ moral valu :. have cnanged in boUI Eubstance and. form.

Despi te the exis t ce of tr..is customary law renedy, no court cas e
"' 76has reached tl Hi.gl' Court or Kenya.

Sometimes t:1C sexual relationship r-esuLbe in pregnancy especially

where there is coriabf tation. In such circumstances, pregn ncy

gives tne vl~r- ttc right to comp~~ation. Thi~ is so in some

African commundtics in /enya. 77 The wrong is <'\J....~t) taaen kto be one

against the fav.dly and 'Clan of the woman,

b) Jl2.wry. Entic~ent, Custo,dY, JI!¥ptenancel •..Q! vo~~~
Pro ertv d:iRltes and Inneri tance•..••.. ....-

Whenthe cohabitation comes to an end, a party to it or a third

party may make a eLaambas ed on either the existence or non-
existence of a cust ary marriage. 1he a~ti.J,)nmay concern any

of the fo11owing: (i) dam gas ror e:ncicanent or an unmarried

woman(ii) dowry which is payable to the family of tl e uiie by
the famil:{ of the man (ij~i) the I' rn of the ".•.-ire (by a man

t
claiming to be a hushand) (iv) the custody of a child or children

which custo(lv varies under- customary Law ld,th the at

of thos e cohabiting and the community conce tl,
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CONCLUSION

We have seen that all homosapiens are human beings of equal worth
and that men and women, species of homosapiens have dLf f ernces that give
them different aptitudes that are essential in realising the good life
as by a society. That was the subject matter of our introduction.

In Chapter 1, we have seen that different societies and people
arc entitled to equal respect. We have argued that for a people to
realise the good life, each individual has to be guaranteed equal
C~( ~omic, social and political benefits. That the present marraige Laws
r : Leet the European and African people's concept of a good life. The
la~1maker and the judge during the colonial rule and after has taken the
view that the indigenous African is inferior and not a mature human being.
What is needed ~s a total rejection of this view and establishment of a
society based on .Africans' ideas to enable everyone to lead a truely good
life. ..

In the second chapter we saw marriage serves a purpose at both
individual and societal levels, and its preservation is desirable for all,
b: strict regidity while regarding marriage as such would be failing to
recognise the reality about human beings. Other forms of marriage as
cohabitation outside marriage, and marriage for convenience are emerging.
And we must be able to aceomodate them all.

.. .

Formalities as regards marriage were the subject matter of chapter
Three. It was submitted that in functional terms or in substance or
eSsence there is no difference between living together and sUnilar living
together which is preceded by a marriage ceremony.

Lastly chapter four dealt with cohabitation outside marriage. When
asked to give protection of some kind to cohabitation outside marriage,
the courts have often acted on the view that a relief of the kind available
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to those cohabiting within the marriage institutions ought to be given
if the nature of the cohabitation is such that expectations and mental
states identical to those found amongst spouses exist. This has been

,the case in both civil and crUninal cases.

In criminal cases, the defence of provocation has been extended to':
those cohabiting outside marriage. In civil cases the English common law
pres\huption of a valid marriage which is raised whereprolong~cohabita-
tion is found has been extended to the customary and Islamic marriage laws.
It L ., been held that it is known to both where the court knows of the
exis,_~ace of a customary marriage elopment and where it does not, a coha-
bitation outside marriage has been ~held as a valid customary marriage.

In those cases whe re a cohabitation is the second one for one of
"I~the parties whose f~ily~affects many lives of others, the courts have

upheld it by recogn;sing divorce by conduct or by the operation of the
law. Divorce by operation of the law is unknown to the marriage laws in
force the state .

•lthough th..;courts have gone a long way to protecting the cohabi-
tation outside marriage which serves identical purposes to the ones served
by the marriage, the courts have neither gone far enough nor done so con-
sistently. The criminal law offence of bigamy should be done away with.
The pri~ileges given to spouses by the law of evidence should be extended
to those cohabiting outside marriage. Adultery should not be an offence,
instead compensation should be granted to those wronged. In civil law such
reliefs as rights to maintanance and inheritance which have origin in coha-
bitations outside marriage should be granted. There should be no strict

adherence to rules that are absolete.

The present writer urges that the cohabitation outside marriage be
dUo

treated in~respec~ like a marriage unless exceptional circumstances that
demand a different result, exist. There should be no uncertainity in the
various legal techniques used to solve problems of cohabitation outside
marriage. If the courts did the latter then they will only be recognising
and doing openly and consistently what hitherto they had been doing
secretly and haphazardly.
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