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INTRODUCTIGON

The study will be focusing on the institution of marriage.
Its a comparative study of three aspects of the marriage
institution, Customary Marriagey; Statutory marriage and
cohabitation without marriade ("Concubinage"). Marriage has
been described as being the best state for man:-

" Marriage i the best state for a man in general and
every man is a worse man, in proportion as he is unfit
for the marriage state"'®

But the same institution has been described by Michel de

Montaigne as a " cagey one sees the bird outside desperate

to get in, and those inside desperate to get out"z' The

latter two quotations show the apparent contradiction of the

marriage institution. These blantant contradictions will bse

the subject of our study. I undertook the study of this

particular arena of the law after careful peresal of an illustrious

article by none other than one of the Kenya's family law heavy

weights today, Kama;yrG.K.3 Its no wonder that the title to

this study is denved from this particular humble contribution.
The latter article deXlt with the eft-talked about
"Marriage for convenience" or "Concubinange" or Cohabitation

without marriage or elopment.

Due to the acute scarcity of material sources the writer will
at time rely on deductions from leading works on family lauw,
interviews and given opinion views and observations from
experéénce, though not claiming to be authoritative. However,
it is extremely difficult and rather over-ambitoms to undertake
an exhaustive study of the aforementioned subject, hence this
work is by no means exhaustive. This study is not merdy academic
as it will be seeking for hopeful solutions for the proper
guidance of our scholars, the judiciary and our legislators

& law reformers. There is no reason why the law should treat
those living as husband and wife differently from those living
in the same way having first married.

ssod 3
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The concern should be with the substance and not the form of
the matter. The human foundations of the two unions are the
same. '

Although this study is primarily on the institution of marriags,
it is considered necessary to reveal the epistemology or theory of
knowledge upon which the writer has relied for the statment of
the law as contained herein. The defination of the law that
the:ﬁ?ews as a sound basis for this studyfthat of Aquinas who
defins law ask-
" A measure of human conduct that is possible and

desired, is a body of wles that backed by ths

coercive and other forces of state enable men

and women to live a good life during the period they

are alive".a'
As Kamau _arguss5 that "good life" refers to the philosophy
of life of 'a society. This philosophy indicates what a society
sees to be .the nature of man and his purpose on earth. The
laws relating to creation or contracting of marriages are intended
to enable men and women to live happily within the institution
of marriage. The law under study i@ the basis upon which such
marriages are founded, and seek to enable the people to live
their kind of good life as they see it. The "good life"
means different things to @ifferent groups of people, and the
concept of good life given by the law will differ from state
to state.

Law therefore sspecially personal (marriage) laws must be a
product of the people's common will and express their various
philosophies of what a good life is. The philosophy is also
varied by certain historical and socio - economic factors.
But essentially the laws must reflect the valuss of the pepple
now living.

This theory of knowledge recognises though that the individuals
perceptions, laws, family unit, educational system etc are largely
determined by the mode of production which constitutes the base

of which the others are the super - structure. Karl Marx has

gxpressed it thust-

A
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" In the social production which men carry on, they
enter into definite relations that are indispensable
and independent of their will, these relations of
production correspond to a definite stage of their material
powers of production. The sum total of thess relations
of production constitute the economic structure of the
society - the real foundation on which rise legal and
political structures and to which correspond definite
norms of social conscionsness. The mode of production
in material life determihes the general character of
the social-political spiritual processes of life" 7
The mode of production largely determines what are the "right
things" to do. The remaining part, as Kamau Brightly points
out, is determined by universal traits in Homo Sapiens. The

ruling ideas will themselves be those of the ruling class, those
who contral the means of production and consequently the
coercive pomers of the state which the courts authorise and
legitimise in other cases. It is important to note that

this theory does not say that laws are shaped by the mods of
production as both Marx and Engles in the aforementioned
works would like us to believe.Man's view of his nature and
the relationship, with the supernatural would be reflected in
the laws independent of that mode production. Moreover man
is capable of changing his’hodeﬁbroduction to meet his own
ende. This in part explains the existence of four systemsc
of family law in Kenya since the colonial era, also basing

on historical reasons and constitutional and legal backtnag.

Kenya's political economy is that of an expoited nao-colonggst
state in which the economically dominant as well as the
privileged group, realise their "good life" at the expensse

of the majority of the people. The ruling class ideas have
replaced the whiteman's idea of a good life during the colonial
rule. The colonialists imposed foreign laws on our people
because of their arrogance and ignorance} But those who took
over from them at independence have not improved the situation,
having been recmuited from a class of Western educated and
trained elite who are now of the same sconomic class.

sxa il s
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It is not surprising therefore that mach of the laws we have
today are those that existed during the colonial [ccoth

periodg.

The main thrust of legal development during the colonial

times was to displace the African laws and replace them

with Engilish ones, under the pretext of civilising the

African, the English man, sought to realise his philosophy of
life. After sometime, the African was demanding for recognition
of his philosophy of life, and hence the struggle for independence
which was also a demand by the African for a just society from
the recialism and paternalism the colonialists had inflicted on
him. As stated earlier, even after independence the laws that
reflect the Africans philosophy of life are still being looked
as needing civilisation and the thrust of development since

1960 has been towards the same direction as during the colonial
times L . It is also unfortunate that it is in the area of
marriage.iaws that there has been aa attempt to introduce a

less dilute version of the English law and that attempts to
createa mofe African Legal system for Kenya, blending together
English and African Legal ideas have been regarded by the govt.
as still born. The goverment has taken the stand that modern

legal system can only be built on the imported English base.

A similar attitude is found in the Judiciary and in case of
conflict betwsen the customary laws and statute laws, the
latter are always held to prevail. The retention of the
Repugnant clause in Kenyan law gives reason for courts to

rega®d customary laws as inferior to English law.

The aim of this study is to highlight on the three forms of
"marriage", Statutory; Customary and "Concubinage." By

so doing the writer Will be seeking to show that concubinage

or "Cohabitation without marriage" or "Marriage for convenience"
is not an extension of earlier forms of marriage or even as a
new life style that can be analysed as a phenomenon into

itself.

e
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Rather cohabitation must be viewed as part of a transformation
of marriage. Not only cohabitation but divorce and remarriage
are part of this transformation which itself is part of a
larger complex of recent changes affecting the family and
relations batwsen»the Sexes.

Marriage is losing its identity as a distinct social status

with a unique set of emotional economic and reproductive
functions. That the law should give effect to such changing
trends in social life. There is no reason why the law should
treat those living as husband and wife differently from those riving
in the same way having first married. The conecern should be

as earlier submitted with the substance and not the form of

the matter. The human Fdﬁdations of the two unions are the

same.

The peopleactually involved in cohabitation may be relatively
increading in number and are having signifigant impact on

the law. IR the past few years there has been a striking
increase in litigation involving cohabitation. Faced with
necessity to make decisions about the practise, legal authorities
from various countries have revealed tolerance for alternative
forms of marriage and an unwillingness to punish thaose who
deviate from traditional standards of sexual molarity.12
Since there has been such a close identity of legal with
moral norms, the changing legal standards help to make
cohabitation more respectable as well as more visible. In
grappling with these questions the courts have been faced
with &n uphill task and indesd have taken time to accept this
institution. It has raised a number of problems which range
from disputes regarding the status and rights of children to
inheritancey issues of criminal law and civil lawj wife's
right to maintenance; Rights of the Children of the Union to
maintenancej parties rights to the property acquired during
cohabitationy custody of the children in the svent of the
break up of the relationship etc.

vasf
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The study is divided into five chapters. The first chapter
discusses the historical and constitutional reascons for the
existence of the four systems of the marriage law in Kenya.
Although this does not directly discuss the subject of our
study, it is considered necessary by way of introduction to
outline the sources of Kenya family lew. Family law in

Kenya, as with any other law must be read and analysed within
its socio-economic and historical context. This study of
necessity beginswith a survey of the constitutional and historical
origins of the laws that obtain and apply. Such a survey would
help us know genserally the society in which the laws operate
from the background and enviroment in which they developed.

The second chapter is a study of the objects of marriage. Most
men and women at a certain stage in life get into permanent
relationships for the purposes that include companionship,
procreatiofh, sexual satisfaction, identity, security and

to save face, among others. The object of marriage will be
what one visws to be one's consept of a goodlife. Thess
objects are discussed under three parts:-

(0i). Objects of marriage under English - type of marriages.
(ii). Objects of marriage under customary law.

(iii). Concubinage or cohabitation without marriage.

At this particular point the writer will have identified a
phenomenen of the marriage institution that is becoming more
and more prevalent - "cohabitation without marriage". 1Is it
an ﬂétitution sui generis the marriage institution?

In the third chapter we shall focus our survey or study on the
forxmalities of a valid marriage both under customary and

statute law. This in effect will serve as a basis towards the
understanding of the writers discussion in the fourth chapter.
It helps to differentiate customary law marriages, and statutory
marriages from concubinage and the legal implications that ensue
from each.

coal
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Chapter four will dwell on the major thesis of this study.

Since today a significant proportion of men and women ars

living as husband and wife having not either undergone the
cremony prescribed by the law or satified the conditions that
must be satisfied (customarily or otherwise) before a

marriage comes into existence, the guestion arises as to whether
the law should give recognition to them. This is a question

that the writer seeks to ansuwer. ‘

Recommendations and conclusions will be the subject matter
of chapter five.

BHIVERSITY OF MA:Reds
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CHAPTER ONE

THE HISTORICAL BACKGROUND AND SOURCES OF FAMILY LAWS IN KENYA

Law just like any other social science displine should not be
divorced from society i.e. should not be analysed or

studied as an abstract displine with no roots. Essentially
the laws must reflect the values of the people now living.
Law is not the harbinger of social relations. It is merely
a reflection of these relations not their reflector. It is
because of this reason that this writer is of the view that
family law in Kenya as with any other law must be read and

- analysed within its socio - economic and historical context.
Such an approach will enable the readsrs to know generally
the society in which the law operates from the background and
envirdhent in which they developed. "To be able to explain
the present we must refer to the past for as Du Bois has said...
"the past is the presenty that without what was, nothing is.

That, of the infinite dead, the living are but unimportant bits."1

-

Hence this étudy will of neccessity begin with a survey of the
constitutional and historical origins of the laws that obtain
and apply.

A discussion of the constitutional and historical explaination
for the existence of the four systems of family law is intended
with a view to ﬁgaw the folly or fallacy of unifying the four
systems into one.applying English law to all the people of
Kenya and the consequent anglicisation of the laws of the
other three communities.

-

Kenya, since the adyent of colonialism has always retained
four systems of lawj customary law, Islamic law, Hindu and
Statutory Law. The latter were all intended to govern the
different liwWesof the peoples of Kenya and to enable them to
lead the good life" of their choice, influenced solely, by
the religio-philosophical ideas. The existence of these four
systems was based on the realisation that Kenya is a so¥ereign
state with various e thnic and racial groups living in it.
There was thus a need for a clear cut political theory that
these diverse groups to retain their human dignity and make
their lives meaningful.
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Kamau G. K. in one numerous c&ﬂlributions to family law2
rightly argues that this political theory must be based on the
equality of all men and thse view that human dignity and equality
can be realised where political, economic, social and legal
institution are themselves based on this principle of
equality. Each Kenyanis therefore entitled to 93§¥3§eat and
concern wherever social and political arrangements are being
made. Chapter five of the Kenya Constitution embodies this
moral philosophy notwithstanding the great protection of
property rights and the dilution of ths Foundamental'rights
by a vague concept of public security and morality. Owing
to the diverse faiths in the Kenyan Society for instance,
Christian, Hindu,Muslem and traditional African religiods faiths
the lowest common factor among them is their belief in human
'dignity and equality. The constitution thus caters for the
‘diverse communities since it embodies the foundamental rights

that are essential if man is to retain human dignity and rgalise
”‘!lVERSlTY OF NAIRT

‘_:1 ,:".‘ .}*’-x i

“human equality.

Of particular mention are sections 78 & 82 of the constitution
of Kenya, Section B2 prohibits discrimination generally. What
is the underlying reason for the retention and entrenchment
of such a section? The answer intepalia is simply the realisation
that ths Kenya Society has a population of different cultures
and philosophies of lif“e.3 Discrimination of any manner would
cause alot of bitterness and culminate into an endless struggle
that could indeed be very emotional given the attachments to
onespersonal laws. Section 82 (4) therefore permits the
enforcement of different laws of adoption, marriage, divorce,
custody, burial, devolution of property and death and other
matters of personal law. The section is intended to enable
the individual to lead the kind of life he wants by permittimg
him to choose the law that will indicate conduct that is permitted
and which choice the law will protect. It can therefore be seen that
this is the constitutional basis for the application of the
four systems of law to the diffrent Kenya peoples emphasising the
individuals right to live his own kind of good life.

Confirms
R further scrutiny of section 78 of the same constitution.the
individuals inherent right to worship or not to worship which is
‘unfettered.
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It is based on the realisation that there is universal need for

man to establish some relationship with the supernatural béing.

From this particular section one can deduce and hence submit

that religion forms the basis and provides the content of

marriage laws under the four systems. This link between religion
and family law is further given credence by our statutorya,
definitions of marriage taken from that of lord Penzance in

Hyde v Hydes which defined marriage as understood in "Christendom".

Other illustrations of this link may be seen in the African
Christian Marriage and Divorce Act which applies where one of
the parties is a christian or professes the chitstian Faith;6

Hindu Law7 and Islamic 1aw8. Africans govern their affairs

in accordance with customary law which is based on African religion

and philosophy.9

When one views the various marriage laws of the differente

m communities in the writers perspective it is ssen clearly
that the four systemé of marriage laws are not in existen&kce
by accident ‘as the €ommission on Marriage and bivorce10 would

like us to believe. The right to one's personal law is a
feundamental one which the constitution protects. It should
therefore be illegal and unconstitutional for one to be denied this
foundamental right to give effect to his owe® philosophy of life
through the various laws on the family that the constitution
ps:mits to operate with respect to the four different communities
of Kenya. All marriage laws must be in line with the constitution
which embodies the moral philaosophy of present day Kenya, that

puts all the marriage laws at par. Its reflection of what Kenyan
call the nationa philosophy of life which lays down the minimum
entiltlement of every Kenyan irrespective of colour, role or creed.

The constitution has at times been used as a vehicle for Westernising
Keﬁyan's marriage laws by arguing that the ideas of discrimination and
. equality have universal meaning which has been taken to be English

and American ones.11 It has thus been used to treat as equal

people, who are not equal, leading to injustice. The cases of

Wadhwa v City Council of Narrobi12 and Fernandes v _Kericho

Liguor Licensing Boardfziare illustious of the machinations

3 by the courts to use foreign concepts of equality and the endeavour

to put at par people with different social and economic priviledges
This was a clear case of the perpetuation and sanctioning of
the unfairmess and injustice of the colonial order. :
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- @ these failures and weakness by the judiciary and legislature

.nterpBt the spirit of the constitution, the same still
provides the strongest basis for the application of the four systems
of family law to the various Kenyan People.
Thus the constitution of Kenya embodies man's autonomy as regards
his life in addition to making his right to persocnal lauws a
constitutional one. One can therefore exercise that autonomy which
one needs to give meaning to one's life and change one's religion
and/or philosophy and personal laws.'® Sinee the constitution is
the supreme law of the land and any law which contradicts or goes
contrary to it is null and void to the extent of that inconsistency
then it follows that any enactment that does not abide with this
sacred dogument will be totally rejected both by the courts and the

people. Such fate should be pronounced on the Marriage 6;%;;5 and
. 16 g1y OF R
SYERS!
the law of $uccession Act gty | |BRARY

For the purpoéq of this study it is centended that Kenya was born

in 1886 when East Afric was partitioned between the British, the
Germans and the Sultan of Zanzibar by the Ablo-German Agreement

of that year.17 It is not the aim of a discussion of this magnitude
to discuss the mechanisms involved in the partitioning and control
by latter powers. The same are exhaustively discussed by historians
elsswhare.1

From the advent of cadlonialism the four different marriage lauws
were intended to apply in Kenya. Kenya like most aAfrican
Countires fell prey to imperialist designs in the 19th century
when, prompted by capitalists greed for more markets and

sources of raw materials. The imperialists curved aut for
themselves "sphreres of influence" which became their protectorates
and colenies.'’ From 1886 to 1895 the British goverment ruled by
surrogatesy the imperial British East Africn Company ruled the
"British Sphere of Influence" on behalf of Britian. 1In 1895 the
ldttéﬁ company handed over direct administration of Kenya to the
British goverment which proc}aimed protectorate status over

Kenya- The British East Aftica Protectorate.2’ In 1920 the

British Sphere under the 1886 Anglo German agreement was annexed
and became the Kenya Colony.21 The Sultan's former dominibs remained
as a protectorate. From 1920, Kenya was known as the Kenyan Colony
and Protectorate.

vesd -4



- jjl.
The significance of the foregoing account is that right fro
the birth of Kenya it was the Btitish imperialism that guidec
most of the activities of Kenya with the sole aim of making Ken,
meet her economic and other imperial needs.22 Accordiing to

G. K. Kamau, British imperialism has three important

characteristica;23 Firsty as earlier mentioned, it ruled through
surrogates-the imperial British East Africa Company-in the

initial period of the 19th Century. During the colonial rule it
ruled directly through a colonial administration and indirect

rule through some forms of African institutionsza. Even after deco-
lonisation in Africa,'it has sought to rule through other surrogates.
Sacond&y the colonialist submerged into the belief that the
non-white people are pﬁmitive or sub - human, that their institutions
too are an expression of that "primitivity" and consequently the
universal movement of man i8 from his philosophy of life whatsoever

it is to the English philosophy of life.

The third characteristic is the imperialists ability and desire to
make compromises with any opposing side when such comprémises do
not hinder what are conceived to be the true objectives of
imperialism. They believed in being practiamal for short term goals.
The Kenya Marriage laws that emerged must therefore be viewd
againist the background of:
(a). The inteﬁ%ts of the British ruling class whose interests
Kenya served and whose consiousness was determined by the
capitalists mode of production obtaining in Britian whose
superstructure was English legal system and legal theory.
(b). The racism that gave some colonialists the moral justification
for ruling othens.
(e). The compromise idea which led to non - interference with
the non - white institutions where such were dictated by her
4mmediate needs.
None of the numerous branches of the law in kenya has witnessf%s
muyeh racism as family law.26 This apartheid nature of family
law proceeded on the assumption that the Afficans and native lauws
were subhuman and savage and needed reformation. Such transformation
was seen by replacing customary law and all the other aspects of
the African legal theory with the English type. Such approach
was based on a paternalistic belief that English type norms were

superior and were the measuring standards to which all the laus

hdd to develop.
vl it R
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Consequently the African had to be trimed into a whiteman
because that was te best way of life. A careful but brief scrut:.
of the colonial leflal system makes this abundantly clear. It
sugfices only ?i illustrate the latter with some historical examples,

The present English imported legal system dates back when the East
Africa order -in council established it and indicated the laws that
were to be applied.2’ It made it clear that the legal theory that
was to be used was the English one. It established a tripartits-‘
division of coutts or subordinate class, native, muslim and

those staffed by colonial administrative officers and magistratgs
and a dual system of superior courts, one for the coloniq%ts and
the other for "Natives" (which was broadly defined to include

Muslims) called the " Chief Native Court48

The 1897 courts requlations made under the same order in council
made it clear that the native courts to be established to d

settle disputes were of two kinds,one of muslims and others for the
real nativaé_(indiganous Natives). The finak courts of appeal

were separate;a judicial one for the non-African and semi-
administrative one for the Africans. This servife to indicatek

the racial exclusiveness and the different conceptions of the

role of the court.

On the enactment of the East African Marriage Ordinanece 190229

and the 1904 Native Christian Marriage and Divorce ordinance

cases of Native Christians aleo came up before the ordinary courts.
This is a clear indication and a good illusiration of the assertion
that in the colonielists view the African who had brought himself/
herself within the ambit of the latter acts had caught up with civi=-
lisation and could now be treated like the whiteman. The rest

who had not succumbed to such acts continued to be governed by

the law of their tribed,

" So far as it can be ascertained and so far as it

1§ Met

not , in the opinion of the court, repugnant to justice and

natural morality".31

But this was not enough since most of the Africans who had decided
to turn English and marry in accordance with English customs

as seen in the above named Acts were not as civilised as the colonialists

had thoughtlt was in realisation of this basic element that the
Native Christian Marriage and Divorce was enacted in 1904 32 to
provide the local christian with a simplified procedurs for
contracting a christian marriage and allowing for cé&arqbn of

customa@y marriages into christian ones..
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25 the colonialists attempts to indoctrinate. This was enhanced
by the provisions of the 1902 ordinance which removes from the
operation of any other law a person who marriess under the ordinance
as the person losses capacity to marry anqther.BBDid such a provision
accord with reality?Ba

A further illustration of the ¢intention of the colonialists to

turn the African into a " Whiteman" because it was thoughtto be the
best way is clearly discernable from an observation of the lauws

that were enacted. They were either the current laws of England

or local laws q%ived from English Laws in force at a particular tims.
Why such abrupt changes in the law in an African setting? This

was to enable the Eurppeans to live a life close to that of their

folk back in their motherland. It was believed that the application
of common law to an Englishman anywhere was a birthrightj? It

was under the 1897 East Africa Order in Council that the Yarious
Urdinances‘which interalia includgéthe 1902 E.A. Marriage

Ordinance, 1904 Divorce Ordinance which was given its flesh and

blood by thé,Indian Divorce Act 1869 were enacted. There is no

doubt. that when one scrutinises the nature of the amendments, it
clearly reveals that this was a calculated mo¥e to keep in line with
changes in England. Other few examples will illustrate this

patent ma@euvre by the colonialists. The Matrimonial €auses Act

1939 which replaced the 1904 Divorce Ordinance was really

intended tbe enable the colonial elite to benefit from changes

in family law in England. The Act was derived from the 1925

supreme Court of the Judicature (Consolidatéon) Act and the Matrimonial
causes Act 1937 both of England which made divorce easier to get

by increasing the grounds thereof. The Same type of amendments to
bring the law at par or uniformity with the law in England are also
manifest in the neo-colonial Kenya - from the 1972 repeal of the

Indian Succession Act and its replacement with the law of Succession
Act.37
of English Law of succession in the 1860's. The few examples
~eited in totality show that the laws that were allowsed to exist
gave effect to the imperialists concept of good life as seen by
them.

which governs the law of succession of Eurpeans; a codification

vand
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Despite this imperial arro igance it is quite evident from our
discussion that due to historical reasons the KenyabSociety was
broadly divided into four categories to which different lauws
applied depending on their various philosophies and concepts

of justice. This four systems reflect the compromise and

racial aspects of British Imperialism. The imperialists realised
that any intecference with the local lives of the people, unless
when absolutely neceésary was bound to cause chaos and hence they
prefered gzadual changes to avoid rebellion that would pose a
threat to the very system that they were out to strengthen.

On the other hand Kenya was d11 the time intended to be a whiteman's
country and Africans and Asians would be instru5¥$g;a to enable

the whiteman to lead his kind of good '1ife. It is upon this

background that we should study and appreciate the four systems

of family law that apply to the different communities. We must

resist the temptation to treat Kenya as one homogenous whole.

Kenya is made up of the four communities who have different

and completé laws and systems of law governing them being of equal wort
in law and éach with the right to live according to its philosophy

of life.

The Judicature Act, 1967 it is submitted has been used as the basis
of the applicétion of English law in Kenya' A brief survey of the
extent to which this Act has actually been manupulated to apply
English Familyt?% the peoples of Kenya is prefered at this juncture.

This act has been in existence since the institution of the legal
system in the Kenyan protectorate but in various masks. It dates from 1
1897 @rder in €ouncil which empowered the comm#ssioner to
alter or modify the operation of any native law or custom in so
far as may be necessary "in the interests of justice and morality"
A provision to a similar effect was incorporated in the 1902
6rder in Eouncil. It stated that the commissioner shall in
making ordinances under it.

,+.. Tespect existing natwre laws and custome  as

far as the same may not be opposed to justice or

morality or inconsistent with any order-in-council"

sasl. -
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The provision found expression in various constitutional %
instruments namely the 1911 order-in-council and the 1921
annexation order in council. It was finelly incorporated in
Judicature Act 1967 as section 3 (1).

The Judiciary has continued to construe this particuler

provision of the Judicature fAct erronsously end treats it so
broadly in i/onorance of Kenya'’s colenial history. Hence it
applies English law to and interpr=t the same to apply

to all the people of Kcnya?g The judical personnsl has refused
and/or ignored to recognise the fact that Cnolish law wes

never intendsd to apply to all pecople but at most

to enable the colonial elite to lead same lives as their

folks back homs. The judicature Act is derived from the colenial
laws, which were an expfession of the colonialists concept

of good life.

The colonialists could only allow customary and Islamic law

to exist in svo far as they doc not threaten the colonial order

and as long as they don't destabilise the crder nor go contary to
the celonialists standard of " Justice" and llorality®.

If the reception clause were constructed strictly one would
clearly sse that ths clause applies only where the constitution
and writtz:blamg do not apply.élThe constitution as the supresms
law of .. _ .’ land " provides for the application of
customary and Islamic 15'40 and for freedom of worship that
provides the basis of the laws of marriage of the various Xenya
pacpies. The constitution puts all marriages at par,

and section 78 gives all of us the right to 1iv. _hat kind

of life we prefer. This coupled with Section 82 (4) (c) gives
tha right of thoss of us who wish to regulate their affairs

by customary law to do. To the extent that thes judicature

Act may intend to curtail the application of such custom then
it is submitted that it is inconsigtent with the constitution

and definitely null and void.

PR A
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The purpose of the Judicature Act was to supplement existing
lawyby filling gaps if any, in the legal system. No progress
‘has been made towards putting customary law in its proper place.
If anything the courts have preferred English law to customary
law on the argument that customary law is subject to written
lam?1 WHat this colonial minded judges and infact Englishmen

have forgotten or ignore is the clear and unequivocal fact

that its actually customary law which is more written in the hearts
of our people and ought to be given effect. Such decisions as

Rex V. Amkeyoqz where that notorious judge, Hamilton J. refused

to recognise the marriage of Africans and called it "wife
purchase" lack foresight and rationality. The decision in
Kimani v Gikanqaa3 that customary law must be proved as a fact is

both erronesous and unconstitutional when ene takes note of the
constitution which puts all marriagesat par be they customary or
English. The coutts must feel free: to depart from it following

the ruling‘A . in Dodhia v National Grindlays Bank Lt;d‘M

Moreover acdording to Nyali v A.G. the section applied only

the substance of common law and statutes of general application
only as far as the local conditions allow. This would clearly
and logically mean that where there are laws governing the local
people then those laws will apply, viz, customary law for African,
Islamic Law for Moslems and Hindu Law for Hindus.

From the above discussion il is submitted that section (3)1

of the Judicature Act should apply English Law to the Europeans
in our society and those Africans who have taken after them

and to other peoples of Kenya only to the extent to which the
local law does not apply.

This application of English law on the basis of this section which
it is submitted was erroneous and must now be rejected and rsplaced
with our own philosophy of goodlife, may be understood from these
factorsjy-

1. Most of the lawyers had a British legal training and cultural

backqround and therefore supported the colonial ruling ideas.46

2. The judges were only Britian's " Second bast"??
This explains their inablity to use law to bring about the
desired changes in the society but rather supporting the
establishment, and their failure to understand the country to
which the lauws appliéd and failure to appreciate the difference

between the British and non-British Jurisprudencs.



3. The colonial legislature and Judiciary were victims of the natural
temptation to apply the knowledge he has rather than the law
he ought to apply. The judges éhares the racial prejudices of
t their mother country that denied the humanity of non-white
peaple. And the idea of the "travelling judge" and offices
of the colonial legal services so they never reall had a chance
of knwwing the law and society well.48
4, During the colonial times and just after independence because
of the operation of the same mode of production producing
the same consciousness in the judges the courts have applied.
English law as the law embodying universal justice for all the

peoples of Kanya.a9

#% THE FOUR SYSTEMS OF FAMILY LAW - A BRIEF ANALYSIS:
CUSTOMARY LAW

The authority for the application of customary family law as

garlier noted (supra) is to be found in the supreme law of the lahd,
the constitution e This is supported by History =~ that it is
customary law that has applied and was intended to apply to

Kenyans of Africaen oricin who regulate their way of life according

to the Africun philosophy of a good lif‘e.51

Auihority for the application of cutomary law is found in the
Marriage Act which by ssction 37 provides that one cannot marry"
under the Act onee married under customary law. Marriage under
customary law is an impediment to a statutory marriage 52and

it is an offence for a person to contract a statutory Marriage

and Vice Versa.s3

Section 3 (1) of the Judicature Act provides that subject to

the constitution, written laws, the substance
of common law doctrones of equity and statutesof general
application Customary law applies. By that section customary
law must be preferred to English law to give to the circumstances
of Kenya and its inhabitants to which English law is subject.

It must prevail against the alien and unacceptable principles
of law derived from England.

R
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3 ?ection 3 (2) of the Judicature Act provides that the High Court
b Wid 211 subordinate courts shall be guided by African Customary
law in all civil cases where one of the parties subjected to or
affected by it is an Agﬁican.Customary Law therefore may still
‘apply to non -Africans

Section 10 (1) of the Magistrates courts Act> provides that
*  District Magistrates courts have and exercise juridiction and
f powers in proceedings of a civil nature where the proceedings
I Boneern a claim under customary lauw. 'This claim is defined
%o include marriage, divorce, custody etc. giving legal
9!1idity to the application of customary law to AFricans.55

I3

Finally the authority for the application of customary law is
to be found once again in the constitution. The constitution
establishes a High Court of unlimited original juridiction57
which means therefore that the court has jurisdiction to hear
ééées'arising out of customary lauw. AIVERSITY OF KA

) LIBRARY
ALY this abdhdant authority notwithstanding customary law has
not achieved an equal status to other laws. Indsed even Islamic

law is considered superior to customary lau)58

The movement was seen to be from sustomary law to Islamic law
then ‘to English Law. This are indeed the some of the attempts
g@s noted above to curtail the application of or abolish outright
gustomary law in preference to imported foreign law.

Despite this setback customary law remains the source of lauw
for most of the Kenyan people and its application must be

perpetuated by all means.

STATUTE LAW

Cb@prises the Marriane Act, the African Christian Marriage and
Difvoce Att, the matrimonial causes Act, subordinate courts

' (;eparatibn and maintainance) Act and maintenance orders
Enforcement Act®’. A brief analysis of this Acts is necessary

at this stage.

sk
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Temarriage Act was a reproduction of its Engligp_cuunterpart
from a model prepared by the colonialfialgv£2§»5;§Bally enacted
in 1902 as the East African Marriage Ordinance. It caters for
christians and non-christians i.e people who may not wish to

go through a church ceremony of marriage. Marriage underg

60.

this act is monogamous The same act regulates such matters

as capacity to marry, celebrants of the marriage. It defines
marriage as under English Law61. Cngce one marries under it
he/she loses capacity to marry under any other law i.e. the
person is taken to have removed himself from the operation of

any law as he becomes a whiteman by outlook to life. The result
has been that some courts have erroneously held that such persons
have become "white men". A case in point is the famous Nigerian

decision in Cole v Colesz. An even better illustration is a

case cited in the latter case, Yinusa v Adesubgkan

where it was held that a will made under the U.K. wills Act
will be interpreted as in England notwithstanding the fact that
the testator'had reqgulated his affairs by Islamic law. The

court decisiehs and the act ignore the realities of life and
instead operates on a fictitods and unrealistic premise.

What should be the correct approach to the interpretation of

this Act., The writer can do no better than seek guidance in

the gGhaninian case of Coleman v Shang63. The position as

stated in that case is that once an African marries under the

Act he is removed from the operation of customary law only to

the extent that the statute provides either expressly or by necessary
implication which position would give effect to what was the

law makers intention that Africans be governed by this

customary law in certain areas e.g. personal law.

The marriage is meant to be for life unless dissclved by one

of the formalities of marriages under it. The Act makes provisions
for the formalitises of marrying under it, the prohibited degree

and the registration of such marriages.64

The African Christian Marriage and Divorce Act was orginally

enacted as the 1904 Divorce Ordinance and later ameénded by a

1931 Ordinance. The Ordinance or Act applied to the natives

where one or both parties professed christianity. Yet this

did not mean that one could not marry under the Marriage Act} 65
which still governs aspects of capacity and consequences of marriage
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The Act applies to those who profess Christianity but does not
definvwhd is a christian for the purposes of the Act. In the
writers humble opinion a christian is one who has a close
association with the christian religion. One need not be saved
or baptised to qualify as a christian. It is enough that

ha/sha is a regular face at congregations of the Christian Army.

The act was passed to serve three purposes peculiar to Africans.
Firstly to provide a simplified procedure for the celebration

of marriages of Aficen christians. This gave the false impression
that the African lacked capacity to comply with complicated

procedures of the marriage Act.56

What the Act requires is for
an African christian intending to marry to follow formalities
usual to his religion as long as the notice is adequate and there

is no caveat entered against the marria9967. Secondly the

act enables Africans married under customary law to convert the
marriage into.a christian one when they join the christian
fraternity.58; Once more we discern an erroneous and misguided
assumption that customary marriages were inferior to the
English/Christian counterparts. Further if one reads section

9 (3) betwsen the lihes it does suggest that customary marriage
which African christians contract do not bind them in law.

The arguments goes that once Africans who had married

under customary law become christians they re@2lise that their
marriage is no marriage at all and therefore will definitely

go through the statutory ceremony of marriage. The writers
opinion is that both views are false and unsustainable both

by authority and reason.69 A customary marriage, it is submitted
is as good as any other.

Lank Lhe Act70 serves to "free" the wiadows of African christians
- from obligations to cohabit with or be inherited by the relatives

of the deceased under the African institutions of levirate unions

and mifdow inheritance?1 This had a double effect on the institution
of customary marriage. Firstly it gives the widow a special
("Majority") status by rejecting the customry institution which

gave protection to wiNdows. Secondly if had the effect of

making the window who had no custody of children under customary

law, a guardian thereof. It leaves no doubt in the writers mind

that the imperialist aim was to do away the possibility of a

‘pagan' father who might have a bad influence on the young

pnes.
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This is a clear manifestation of the racist view that the

African was less human and his marriage laws of no binding effect,

It is submitted that contr%; to what fotran proposes73 a window
under customary law could not refuse either to be inherited or
enter into lavirate unions. But today section 13 of this Agt
and the consitution would make illegal an attempt to curtail

the freedom of the individual to marry whom she pleases.

The Matrimonial €auses Act contains most of the statutory law

relating to Divorce and matrimonial causes. Originally it was

enacted as the Divorce Ordinance 1904 but rené}ed in its present form

to incorporate the changes that had taken placs in England in 1925 and
74,

1937

} based on the domicile of the petitioner or residence in certain

It provides that juridication lies with the High Court

casas.75 Divorce and nullity are obtainable on the same grounds

as in England}; It provides for judicial separation,77 restitution

of conjugal riqhts?B presumption of death79 and ancilliary

relief este. It is applied through the matrimonial causes rules
made under section 59 of the Act largely follows the one of
England.

The subordinate courts (separation and maintenancs) Act was
passed as & quick way of granting relief to separating people,
and provides for custody of children. It is worthy of note this
Act too was largely derived from two English Actsj Summary
Jurisdiction (separation and maintenance) Act 1935 and Summayy
Jurisdiction (Married Womsn) Act 1895. The grounds for
granting aseparation under this Act differ from those under
the matrimonial Causss il\c:t.acI
The maintenance orders Enforcement Act provides for the Enforcement
in Kenya of orders made in England, Northern Igeland and other
commonwea: th countries and vice versa. It is based on the
maintenance orders (Facilities for Enforcement) Act 1920 of England.

il
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However there is a cloud of some doubt about itglapplicability
bearing in mind the decision in Hilton v Hilton where the
Kenya High court pronounced that it no longer has jurisdiction

to pronounce decrees of dissolution of marriage etc. where
the parties are British, nor grant divorce.

ISLAMIC LAW

The Moslems legal system has been in existence from
the early days of colonialism but for a long time the cotirts
had found it difficult to find the legal basis for the .
application of Islamic Law.82 In fact the courts time and
again held that they had no jurisdiction to apply it or
grant matrimonial relief for causes arising out of muslim

o3 In 1908 when the Mohammedan Marriage, Divorce
and Succession Ordinance .was passed the courts were given
explicit jurisdiction. But it was not clear, even by future
Ordinances if it was Islamic law that would apply to moslems
in Kenya. Hence the colonial judiciary exploited this

marriage.

loophole to impose its racists and paternalistic tendencies

by applying English law to Moslems. The 1902 Ordinance as the
Marriage Act, now contemplates a situation whereby a muslim

can convert his marriage into a christian one after "seeing
Yent*. 34 1t 19 avident frem thie that the content of Isianie
Law has been subjected to "civilisation" or Anglicisation as
the other laws discussed above.

The constitution makes special mention of Islamic law
and establishes Kadhi's courts to administer Islamic law to
Mnslims.BS That position of the law can only be interfered
with by an amendment of the constitution. The latter notwtih~
stgnd%gg the courts have arrogantly applied English law to
them,

Besides the constitution there are other laws that
apply Islamic law to muslims. The Mohammedan marriage and
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Divorce Registration Act87 and the Mohammedan Marriage and

Divorte Act. 88 The former deals with the registration of
muslim, marriages. Nothing in the Act shall however render
invalid merely by reason of its non-registration any marriage
or divorce which would otherwise be valid or render valid by
reason of its registration a marriage which would otherwise
be invalid. Chapter 156 provides that the Act applies to all
moslems and makes islamic marriages valid throughout Kenya.

It can be ground for a bigamy charge if one subsequently
marries under the statute and vice versa.89 Other rules

are to be found in the Quran and works of leading writers on
islamic law. The system of law is  admninistered by the Kadhits
courts set up by the Kadhi's Courts Act.

.‘The legal basis for the application of Isiamic law is
therefore to be found in the constitution and written law and
it is a fundamental right that it be made to apply to those
who govedn their lives according to the Islamic faith.

'-ﬂ‘lVE_RS\TY OF KAIRSE
e LIBRARY

The !indus in senya .are governed by the law embodied
in the Hindu Marriages and Divorce Act of 1960, which Act
largely follows Hindu Marriage Act of India, 1955. Between
1808 and 1945 the Hindu Community regulated their lives
according to their customary law with India providing cultural
guidance.90 Probably the colonial government did not make
provision for the application of Hindu law for all this time
due to the initial insignificant number of the Hindus. The
courts as usual erroneously held that they had no jurisdiction
to maintain or determine matrimonial causes arising out of
Hindu marriages which were petentially polygamous. This was
held in Ganga Deviv v Tulsi Dass’® and Kakar ¥ Kumar.92

The position as from 1946 had to change. In 1946
Hindu (Marriage, Divorce and Succession) Ordinance was passed
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which indicated that Hindu Customary Marriages were valid and
therefore the courts had jurisdiction., It is submitted that

the question of jurisdiction should never have arisen as the
High court had original unlimited jurisdiction over all matters,
and therefore had jurisdiction. In this particular case what
was required 'was a certain amount of legal skill to go round
the problem of jurisdiction. The Tanzanian case of Maleksultan
v Jivraj93 serves as an illustrious example, that were the
residunal clause existed, applying English law subject to the
local conditions meant applying Hindu law to Hindus.

The Hindu Ordinance was no exception, just like the
other systems of law discussed earlier, it followed the trend
of looking towards English people for cultural guidance.
Rules made under Cap 152 applied in matters of restitution
of conjugal rights,. The Ordinance (Act) also applies
cap 153 to Hindus.

It is worthy of note and in fact ironical that even
upto 1952 after the enactment of the Ordinance the
colonial judiciary refused to consider as validﬁnarriage
contracted under Hindn customary 1aw95 which anomaly  was
remedied only by a legislative amendment, to apply the Act to
" 96
all Hindus.

In 1960 the Ordinance was drastically amended to its
present form.97 England had replaced India as a source of
cultural and philosophical guidance hence the Ordinance had to
change to accommodate this changes that had taken place in
india which followed the same developments in England. The Act
applied both chapter 152 and 153 of the Laws of Kenya except
where it applies to Hindus and also made the marriage

Mmonoganous .

Hindu law applies to those who profess the Hindu faith
or live according to Hindu way of life. This is the law that
the lggislature intended to apply to them and which would enable



them to give effect o their concept of a good life.
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FOOTNOTES

1. Dubois, The World & Africa VNew York 1068  quoted by
I.G. Shivii, East African Law Review 1970 p.144

2. SEE, Gibson Kamau suria "Religion, The Constitution and
Family, Law and Succession in aenya, MIMEC 1977: p.7-13

3. For the historical origin see Chanan 3ingh, "The
Republican Constitution of Kenya"™ 1965 I.C.L.2. 878
generally.

4. Chapters 150 (MARRIAGE ACT): 151 (AFRICAN CHRISTIAN
MARRIAGE AND DIVORCE ACT) 152 (MATRIMONIAL CAUSES ACT)
Laws of ihenya. ,

5. See Section 2 Chapter 152 Laws of senya (hepPeinafter saiirv
referred to as L.0.%,) 1866 L.R. 1IP&D 130 at p.133

6. Section 2.

7. Section 2 Hindu Marriage and Divorce Act iali¢gs it clear
that a Hindu is one who professes the Hindu Religion.

8. Section 65 of the Constitution provides that the Islamic
Laws of marrisge apply where all parties profess islamic
faith.

9. See generally Mbiti J.S. African Religions and Philosophy,
Heinemann 1069, African is here used strictly £o mean
the indigenous Kenyan who regulates his affairs by
Customary Lawe.

10. Report of the Kenya Commission on Marriage and Divorce

Government Printer, Nrb, 1068. The Commission on Marriage

and Divorce was appointed by the Kenya Covernment in 1967

to consider the existing laws relating to marriage, divorce
and matters relating thereto, To make recommendations for
a new Law providing a comprehenfiive and as far as
practicable wniform law of marriage and diverce applicable
to all persons in Kenya, which will replace the existing
law on the subject comprising customary law, islamic law,
Hindi: law and the relevant Acts of Parliament and to
prepare a draft of the new law. To pay particular
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attention to the status of Women in relation to marriage
and divorce. Its recommendaticns are contained ian the

Marriage Bill.

11, See GeKe furia "Religion Constitution and Family Law
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12. (1068) E.A. 637

13. (1968) E.A. 680
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change in Kenya, O.U.P. 1970 p.126. For the background
to the partition and subsequent development of boundaries

of Kenya, see John Flint, wider Background to Partition

and Colonial Occupation in History of East Africa, edited
by Re Oliver & G. Mathew, Clarendon Press 1963 vol. 1 p.352
18. 1Ibid, also see details on the partition and subsequent
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WHAT ARR TiFE OBJECTS OF MARRIAGE?

Marriage is a complex affair with economic, social and
religioys aspects which overlap so firmly that they cannot
be separated from one another . The marriage institution
is universal to mankind and has philosophical bases that
commend it te all people. The validity of this assumption
is however at times gquestionable. An examination of
attitudes to human life which are closely associated with
the marriage institution will demonstrate some peculiar
characteristics which are antithetical to the marriage
institution. This is particularly so in the western
countries, The legal toleramnce of homosexuality, lesbianism,
artificial iunsemination, sterilisation and abortiong, all
question the usefulness of the marriage 1nltitution3.
BRIVERSITY OF NAIRCE
Does this thcn mean that the marriage instfﬂ&gégg has no
noble objeectives to the human race? To this I give an
emphatic No! The object of marriage will be what one views
to be one's concept of a good life. In most cases if not
all this will be greatly influenced by one's religion which
generally influences the mode of life and attitude to the
same that one adopts, Mosi men and women at a certain stage
in life get permanent relationships for diverse purposes
which interalia include companionship, procreation, sexual

satisfaction, identity, security, confidant and to save face.

For African peoples marriage is the focus of existence, the

principle object of marriage among Africans is procreation.

¥ithout procreation marriage is incomplcton. This cobject

of marriage is diametrically opposed to the principle object
of marriage as seen in the English Society. English courts

are not agreed as to what the chief purpose of the marriage

are., 1In DE v AGS

in Baxter v Baxter6 the court seemed to see normal enjoyment

which was followed by the House of Lords

of sex and companionship as the chief purpose of marriage in

[e]

the English Society. In Cowen v Cowon7 and Corbett v Corbett

and ReD(An Infant)g the court indicated clearly that procreation

is one of the chief objects of the marriage institution, The

two differences arve no doubt reflections of the secular and

christian attitudes towards the marriage institution in English

Soad b
Society ._33 e
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The objects are discussed wmivder separsate heards; customary

law; English-type marriages; concubinage or cohahitation

without marriaze.

OBJECTS OF AN AFRICAN CUSTOMARY MARRTAGE

When life on earth.comes to an end through death, Africans
believe that the individual continues to exist in what is
known as the 'Sasa' periocd, when he is still remembered by
name by those who knew him while he lived. During that

period he is still a "living-dead'", i.e. he is dead phy-icatlyl

but lives on because his people still remember him. When
after four or five generations when the last who knew him
passes away from the scene the dead man becomes completely

dead and slips into the "Zamani'" period on his way to becoming

a lyiritio. So long therefore, as the living dead is in the

memory of those who knew him then he is in a state of personal
immortality, externalised through physical centinuation of the
individual through procreatien. Children therefore, bear the

Wtraints of €their paronts.11

The concept of personal immortality should help us understand
the religious significance in African Societies.

Procreation is the absolute way of ensuring that a person is
not cut from personal immortality. That explains why
polygamous unions are the result of a situation whereby the
woman gives birth to only daughters. Mbiti remarks in African
Religions and philosophy:-

(/T"Por African peoples marriage is the focus of
existence. It is the point where all members of
a given community meet; the departed, the living
and those yet to be born.... Marriage is a drama
in which everyone becomes an actor or actress and
not just a spectator. Therefore marriage is a duty,

' a requirement from the corporate -6cioty, and a
rhythm of life in which everyone must participate.
Otherwise, he who does not participate in it is a
curse to the community, he is a rebel and a law

3
br.nkor...."lﬁ
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Therefore, marriaze is a duity, a requirement from the
corporate comaunity in which all must pariicipate. This
means that {fallure to marry under normal circumstances

would mean a ve jection of the society by the individual
who would in return invoke societal condemnation in terms

of ostracisation of the rebel.

From the foregoing it follows that procreation is most
central to all African marriages. In the absence of
procreation marriage is thus regarded as incomplete. The
object of procreation as central to marriage is rot only
acceptable in the African society but also a religious
obligation by means of which the individual contributes
the seeds of life towards man's struggle against loss of
personal immortality and biologically perpetuating the

3 To state it further, in some African

Societies a person who has no descendants 'quenches the fire

chain of humanity.1

of life and becomes forever dead since his line of physical
continuation is blocked if he does not zet married and bear

childron';14

So long as there are persons in the family who remember
someone who has physically died this person is not really
dead, he is still alive in the minds of his relatives and
neighbours who know him while he was in human form. His
name still means something personal, and he can 'appear' to
members of his family who knew him and would recognise him
by name > *
has nobody to 'remember' him (her) after physical death,

Unfortunate therefore, is the man or woman who

To lack someone close who keeps the departed in their
personal immortality is the weorst misfortune and punishment
that any person could suffer. To die without getting married
and without children is to be completely cut off from human
society, to become disconnscted, to become an outcast and to
lose all links with mankind.

Everybody, therefore must get married and bear children:
that is the greatest hope and expectation of the individual
for himself and of the community for the individual, An
understanding of this will enable foreigners to our culture
to appreciate the customs and ideas comnected with African

Societies. A marriage is not considered as such until

children are born.
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The understani: Hliontion as sean
procreation in ithe African society ewnlains the existence
of such institutions as levirate and Sororate Unions,

widow inheritance aﬁd woman to woman marriage. The custom

of inheritinz the wife of a deceased brother is fairly
common.16 By brother it should be understood te mean not
only the son of one's mother but any other close relative.
The brother who inherits the wife and children of his
deceased relative, performs all the duties of a husband and
father., The children born after this inheritance generally
belong to the deceased manj; though in some societies they are
the children of the new father, TIn some societies, if a

son dies before he has been married, the parents arrange

for him to get married 'in absentia', so that the dead wan

is not cut off from the chain of life. It may not matter
very much about the biological link; it is the mystical

link in the chain of life which is supreme and most important.
The deceased sons or brothers are still in the state of the
living dead, and they are not altogether absent since they
still belong to their human families. Children may therefore
be born long after the person has died physically, but these
continue the genealogical line, inherit the property which
would have belonged to their deceased 'father', and pour out
1ibation to him even if they may not have known him physicaily.

Fewer societies have Sororate marriages, i.e., when a wife
dies, the husband marries one of her sisters. The idea
behind this practice is similar to the feeling behind the
levirate marriages described above. TIf the wife does not
bear children, it is occasionally arranged that the husband
takes her sister to be his wife whether or not the first is
dead., In still fewer societies, two sisters are married to
‘the same man., This is the woman to woman marriag..‘7 In
this institution the woman tries to perform her supreme
services to the society while entrenching her position as a

member of the society as she raises children for her husband
by ‘proxy’. ‘
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A11 these iustiiutious are ainasi at nernetuaticy the line
1:
of existencae of a person,

-

Whiti is illilustirious on thais

point:-

"That in both levirate and soreorate institutions

of marriage we see at work the philosophical
awareness of the individual that 'Iam because we

are; and since we are, therefore I am'., The .
existence of the individual is the existence of the
corporate, and wvhere the individual may physically
die, this does not relinguish his socio-legal
existence since 'we' continues to exist for the 'I'.
This continuity is of great psychological value; it
gives a deep sense of security in an otherwise
insecure world in which African peoples live. Viewed
in this light, the elaborate kinship system acts like
an insurance policy covering both physical and

metaphysical dimensions of human lifo"ig

Sex in the’ African societies did play quite a vital role in
ensuring that the principle ob iect or purpose of marriage
was effected i.e. procreation, and of needless to say that
the process afforded pleasure and satifaction to the perties
involved, Yet it was not in itself an end in marriage. In
fact premarital sex was forbidden and heavily punished if
discovered. It was a wrong for which a father could bring

aetion.ao

The other reasons or objects of a marriage mentioned earlier
were not emphasized in the traditional society but in one way
or other had influence in such marriages. Procreation,
however remains the prineciple object of an African marriage,
despite arguements to the contrary given by modern rc'vilillists.t'i
It is erromneous to think that the day's sccial changes and

acquisition of new values has changed our nature.

OBJECTS OF AN ENGLISH-TYPE MARRI 'GE

Is there a philosophical case for the marriage institution
as seen in English jurisprudence? The definition of marriage
under this type of legal system is that pro-pounded by Lord

Penzance in the celebrated case of livde v Hyde22 as ... a
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voluntary union of one wan and one woman for life to the
exclusion of all others”., The objects of marriage are

partly influenced by the above defimition., But as Lord

P
Devlin as ably pointed out in Enforment of mor&lsiB the

christqndom which existed then has gradually disappeared
and family law becomes more and more secularised since the
19th century. Yet the English institution of marriage
continues to serve these purposes i.e. procreation, sexual

satisfaction, identity, security etc.

Satisfaction of sexual desires is one of the objects or

factors in marriage. The law as regards consummaetion of
marriages emphasises the centrality of au:nc?‘l£ Marriage is

an institution to control "sexual power"” otherwise society
would become so chaotic and anarchical. While there is
essentially nothing wrong with couples “in love" enjoying

this grcétvgift of God, itg enjoyment is legitimated in a
marriage ﬁnion. Sex or the quest for sexual satisfaction

is one of'lhe great powers of man, and interference with

normal and natural enjoyment of sex will make it impossible

for one to lead his own good life while alive, as Plato
recognises in The laws, that under this system of law it is one
of the principal objects of marriage. The marriage institution
provides the umbrella under which these sexual desires can

be fulfilled. As Mbiti puts it

"The sexual urge and the development reaches its
fullest meaning and satisfaction in marriage.
‘Therefore serves as the peak of relationship where
the sexual energy elevates you from the physical
contact of a spiritual union which is impossible
' outside m@rriago"gs' ‘
Sex in marriage allows for the relationship to have meaning,
permanence and endurance, And viewed from a social context,
sex plays a positive rglo in that it cuts down sexual
2 R

aoffences such as rape.

5

At times one may question whether the satisfaction described
above can only be obtained through this institution of the

marriage strictly so called. ¥ith the emerging practice of
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concubinage or cobabitation without formal marriage, where
couples live for all intentg and purposes 2= man and wife
this would be a dabafanle proposition, However what is
clear and bevond debate is the fact that sex remains a
useful tool employed for the exploration, understanding,
strengthening, deepening and cementing the relationship love

27
creates; marriage.

The need to have a confidant is a further object of the
marriage institution, At times a man or woman may be able

to cope with the day to day harrassments and frustrations
both at work and in 1ife generally., Hence a confidant who
is ilvnyl ready to liltdn and sympathise with thb plight of
the other partner becomes a necessity. Since both spouses
leave their families to establish a new home, then each of
the -ﬁau'ol would like a confidant, one with whom one shares
his/her hopes and dr;?s, fears and a-piratiéns. problems etc,
It is this confidence in marrizze that makes communication
made by pafties to it confidential and gives rise to the
rules in evidence that do not compel one spouse to testify
against the other in criminal casos?g In Argyll v Argyllng
the former husband of the plaintiff was restrained by the

court from disclosing the details of their marriage to a
newspaper., It is for the same reason that the law is opposed
to temporary unions, thus intending it to last for life becauss
of its confidential nature.

The gquest for identity is another object of marriage.

Providing one with a full identity as a2 man or woman is its
object. The fact that one wears a dress or trouser is not
enough, Society expects to see the manly and womanly aspect

of a man or woman. Marriage earns the parties extra recognition
as responsible men and women from their status as married
couples. The deep sense of kinship, with all it implies is
reckoned through engagement and marriage?o It.ia kinship

which controls social relationships between people in a given
commﬁnity, it governs marital customs and regulations, it
determines the behaviour of one individual towards another.
Om m‘rriﬁge society or the clan takes a man to be a responsibls
member of the clan. For the woman marriage accords her respeo%

and a new status alicgether.
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Companionship, assistance an. security sre alse objects

of the marringe institution, Sociesl bunger drives social
beings together and they provide sach other with companionshin.
Marriage opens this desire which starts from puberty into

a life~long affair. Not rarely do we find these days
especially in urban areas that many people suffer from
loneliness. Such was not the cese in our traditional

societies where the people used to live & largely corporate
life.

As such the companionship that a merriesge crestes gives
sescurity te the partners to it., Marriage does provide one
with the extra physicel, materisl and emotional support that
is needed to cope with the obligations of married life.

Finally, marriage has procreation as another important
object. Men and women have to have a way of perpetuating
themselves. and this can only be done by bringing up children,
otherwise there could be an extinction of men and women.
Mbiti opens his discussion on the same th“"°%aufag

{'E‘ Y A Wy
"Human society throughout the world recognises

the procreation of children 2s the supreme purpose
of marringe”31
But the above observation by ybiti is not in agreement with
the present English juriﬁprudeﬁce which is not at a consensus
as to what the chief purposes of marriage are, In Baxter

Vrs Baxter>Z it was held by the House of Lords that

procreation is not one of the principal objects of marriage.
Thi. was an application by the husband for s court decree
of nullity of the mafriage on the ground that the wife had
wilfully refused to czg:gzﬁif the marriage by insisting that
the husband uses the Sheath every time sexual intercourse

took place.

The holding in Baxter v Baxter was conffary to what the

33.

lower courts in the same case following Cowen V Cowen had

earlier held. The lower court had held that a marriage is

consumated by sexual intercourse that is ordinary and compiete
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By way of conclusion it can be seen therefore that
marriages as an institution serves a whole variety of
purposes depending on the group of homosapiens we are
dealing with, But essentially each of these homosapiens
should be givin the freedom to choose and lead the good life
as seen by the individual himself, It therefore follows
that for whatever reason one marries there ought & not be

any statutory or societal bars,

It is agreed that marriage serves a purpose at both
individual and societal levels, and its preservation is
desirable for the well being of all homosapiens. But

en the other hand strict rigidity as regards this
institution would be failing to recognise the reality

about human beings. Other forms of marriage as cohabitation
outside marriage must be accomodated in the legal system

and socio%y as a whole,

o



Se
6.
7.
8.
9.

i0,

11,
i2.

13,

17.
18.

19.

~
2\l g

21,
22,

23.

-8 —

23;;-'» ¢
See John S, Mbiti, Afvican Heligions and philosophy,

ileineman London, chapter 13 pg 133-148
Roe v Wande %10 US 113 (1973)

See generally, G.X. Kuria "“Internal Conflict of marriage
in English speaking African countries" a paper presented
at the Vorld Congress of Sociclogy in Uppsala in

August 1978,

John 8, Mbiti - Supra pg 133

(163) B.R. 1039

(1948) A.C. 274 (H L)
(1945) 2 ALL.E.R 197
{1970) 2 W.L.R. 1306

Re D (An Infant) No Sterilisation for ward of court
Aged 11 1976) 2 w,L.R

ks

J.S.:Mbiti Supra ch. 3 - the quoted terms are a creation
of Mbiti himself as he explains in the bhook.

Mbiti ~ ibid

Mbiti, Supra pg 133
Iibid pg 133.

Ibid,

Mbiti, Supra pg 134.

Mbiti Supra pg. 144

Mbiti ibid.

See also Grace Ogot "The {Other Voman"
The {first story.

Mbiti, Supra pg 144-145

See Cotran's Restatement of African Customary Law

vol. 1, Supra

A number of my classmates are of this view.
(1866) L.R. Pand, D. 130 at pg 133

Lofd Devlin "Enforcement of Morals" OUP 1965 ch. 4



24,

270

49

Corbett v Corbett, svpras ¥Yhite v thite

Cowen v Cowen supraj DE v AG 8supra

Mbiti, J.S. - Love and Msrriage in Africa
Longman, Nairobi 1973 pg 41

Also see ‘ustin Bukenya, Bachelor

; Grace Ngot, The Other Woman, suprs

G.K. Kuria " Cohabitation outside marriage in soma-

in English spesking African Countries” 1979, see ~lso

. footnote 2,

Kenys Evidence Act Cap 80 of the Laws of Keny~; ss 177-
130.- PR

(196;} 1 ALLER 611

Mbifi, Afridsn Religions & philosophy supra pg 104
Mbiti;rj.s. - Love and Marriage in Africa, supra pg. 42.°

Supra footnote 6

Supra footunote 7

'Suprérfootncte 9;



CHAPT IX
REQUIREMENTS OF A VALID MARRIAGE

Introduction

Usually the marriage is preceded by certain preliminary
arrangenents and ceremonies. Unleas otherwise stated by the
law governing the contraction of marriages, then all
formalities muat be adhered to for a marriage to be valid.
When discussing these formalities the writer has "ept distint
those acts having legal significance from those aects having
purely social, tribal or raligious significance. It is the
fomer with which the adveocate and the judge are particularly
concerned, The fommalities under both customary law and
atatute family law are examined in thas chapter,

Ae B3 OR B

Under Section 11 of the Marriage Ac:t.1 parties to an
intended marriage must obtain either a cesrtificate to marry
from the Registrar of marrviages or a licence from the aminister,
In order to obtain the certificate, the parties must give a
wiritten notice of their intention to marry which the Registrar

will enter in the Marriage Notico Book® and display im his

office for inspection by members of the public. Kasummu and
Salacuse observe that the object of this procedure is to allow

ocbjections by members of the public, to the intended marriage
on the ground that there is an existing upediaent.s where
the conditions are satisfied the Registrar will graat the
certificate to marry not less than twventy-one days and not
more than 2 months after the notice has beem £iled.?

Under Section € of the Marriage Act parties to the
marriage must celebrate the marriage within three months of this
notice and if not, them the notice and all proceedings
conseguent thereupon shall be voide This is the effect of
Section 12 of the Marriage Act, This section apparently
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invalidateas a marviage celebrated more than three months
after the notice has been issued. Aasummu and Sglacuse
submit that this interpretation of section 12 is inconsitent
with section 35(4) of the same Act.’ The latter section
provides that;

"lio marrviage shall after celebration be deemed
invalid by reason that any provision of thu
Act other than the foregoing (section 35(3))
has not beem complied with®

Seetions 11 and 14 of the Marriage Act provide that the
authority to celebrate a marriage after filing a notice of
intention is either the issue of a certificate from the
Registrar of Harriages or the granting of a licence by the
minister. uhat is the difference between the two? A licence
to m"affm from a certificate to marry in that a licence
allows the parties to the intended maryviage to diapense with
the giving of notice of intemtion. Purthemmore, a licence
can authorise the celebration of a marriage at a place other
than a licenased place of worship or Reg.utryﬂ Before a
certificate is granted one of the parties to the marriage must
have been resident for at least 1§ days within the marriage
district.’ A marriage district noeds to be differentiated from
an adninistrative district. The marriage district can at
times be the same a8 an adninistrative district. However the
masrviage district is comstituted under Section 4§ of the
Marriage Act by an order from the minister in the Ga:,otto.o
On the othesr band no residential qualification is required for
the grant of a ncmco'm

mwervERSI™Y OF MA

CAVEALZ

The Registrar must before granting a certificate to marry
u“tottthatmobjuumtothournmhasbomﬁhdby
the entry of a caveat in the Marriage Boo Such
caveat tai;es the form of an objccuon raiaad ma&nst the




isaue of certificate. It ia entered by sinmply inserting the
word TFORBIDDEN® opposite the oatry of the notice in the
notice book. The party objecting nust give the name and
address together with the grounds upon which he claims to
foridd the issue of the cmﬁm.u The Registrar cannot
issue the certificate until g Bigh Court judge bas ordered the
remcval of the caveat aftor the dotemination of the issuce
tavolved.*2 A caveat can only be entered for a "just cause®
which is omne of which would make the marriage void if it

were to be celebratede’’ Tids restriction is aimed at

thoso busy bodies who are cut to object just for the sake of it.
Thus & caveat emtered by a disappointod fianceoe is of no
congsequance gince tho breach of pronise to marry one does not
affoct the validity of a duly colebratad narriage to another.
Hovaver, if a man marries under cautomary law but later marries
under statute law the first lady is catitled to cater a caveat
againat the subsequent marriage. This is because the man is
Mmumdtmhumcmw. this was the case

Wm. In this case Alfred Nderi gavauotacom
the Registrar under section £(1) of the Marviage Act, of his
intendod marriage to Charity sanweru. Two ladies alleging to
be his wives under prior and subsisting custonary law marriages
entored caveats against issuing the Regiatrarts certificate,
On the Registrar referring the matter to the ligh Court under
section 16 of the Act to detemine whether or not a
certificate for the intended marriage should issue the marriage
of one of the caveators was adnitted and the other could not
be proved and was not adnitted, and the caveator indicated
that she had no objection to the intended marviage. It was
hold
(1) that it is settled law that where there is a
subsisting customary law marriage, unelss such a
marriage has been validiy dissolved, none of the
parties thereto can undergo a ceranony of marriage
under the Marriage Act,



(ii) As a general rule a caveator must ahow cause why
the Rogistrar shoulid not issue his certificate, but
vhere the cariior marriage is adnitted, it is
upen the person segiing to rewnarry to show that the
prior marviage had beon validly dissolved and, in
that case it iz not upon the cavestor to establish
a aegative, In this case the burdon of proving the
dissolution of the custonary marriage lay omn Ndewi.

{1i1) "Ware there are more than one caveators, the fact
that one of them is Ffound or gdnits, to have boem
divorced or withdrawm hor caveat, does not in any
way offect the position of the other caveator whose

- marriage i3 proved or adnitied to bo still subsisting,
" amd the court mgy order that the mareviage aotice
- book be brought to it for removal of the caveat of
the caveator who has withdrawn ber objection and at
the sanme tine order the caveat properly and validiy
lodged to renain on the book,

(iv) A court may award conpensation and costs to a party
injurod 1€ it appoars that a caveat was enteved on
insufficient grounds; but gs costs are aluays in
the disercotion of the teial court, if thore is no
reason Wiy the court should deprive & succesaful
caveator of coats o court will adopt the rule that
coet vormally follow the event and accordingly ordes
the party iatending to remarry to pay the successful
caveator her taxes costs of the appliegtion and
consegquential costs thoeroto.

Sections 11 (1)b and 10 of the Morriage Act provides
for comsent by the parenta. o Roglotrar must bo satisfied
that cach of the parties to the intended marsdage (not being a
widow or a widower) 43 18 yoars of agel’ or that if she is
undor that age (though not leas than 16 yeara of age) the
requisite consent bas been obtsined in writing and is annexed
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to the affidavit.’®  The comsent required is that of the

parents unless in excepticnal cases whore the parents are
dead or of unsocund mind or abasent frv: Kenya then the
consent of the guardian must be obtainad.”

An even more intereating position is that of a widow opr
a widower under 18 mm.w fle or she doos not prequire
any consent €O a marriage. The sationale for auch an oxeception
ia that sueh a person is regardod as emancdipatedd from the parents
on narriage, md he or she does not rovert back to this
parental care after the death of the other spouse, DBut
strange an it may soes, this exception does not apply to 2
divorcae. Perhinps the reason for guch a distinction between
a divoiceo and a widower is that bad Yuck may have befallem
the latter making her a widow and so the society would like
to see her live a nomal life a2s possible, So the carlier
she marries the better, On the other hand bad judgement makes
a person a divorcee., lience a little delay by society belore
remarriage is justifiable, e IVERSITY OF NAiRGE:

LIBRARY

what offect doos the absence of parental consent :ave on
a selobration of marriage? Is it valid? Seetiom 25 (4) of the
Harviage Act leans in favour of validity after the celebration
of the marriage. It makes no difference whother one or both of
the parties to the marriage now that the nocessary consent was'
obtained, 2°
The Kenyan case, Robert v Robert®’ iliustrates how the
courts have handled this particular aspect of nmarrices In
the latter case the plantiff a ainor, sought the consent of
the court to his proposcd marriago notwithatandiang the fact
that hia father, the defendant, had refused his consemt.
Ihe parties to the proposed marriare liad had intercourse with
each other aa a rasult of which the female, who was also a
ninor was prognant, It was doubtful if their ol rosources
wore adegiate to support themwelves and a fanily, but the
girl's parcats would have provided some asaiastance. They



diffored fram oach other as to race and voligiows denomination.

The defendunt rethuuned to congent tc the propesed
marviage in the ciramstancos and was of the opiniom that the
plaintiff had not realised the responiibilities that the
marrisre would entall.

The court held that (1) the roverning principle is the
interost of the sitnor who wishas €o marey without hie paronts
oy guardians consent, ihore o father reflwes to consent to a
propogexi mareriage of his minoy son: the court should not
override the father unlose satiafied thot his refusal was
unreasonasble in the minorts interest. (1) The burden of
proof ~f unreasonable rofusal to give consent iz on the
peraon who sales Pfor the conaont of the court, The
application was danissod.

Fron the above case - we can draw two conclusions.
First, the court ia not ready to give consent when the same
is denied by the parents unlese the decision of the parents
is grbitrary and/or unreasonabie in the ciromstances,
Secondly, the court taokes note of the fact that a marriage
entails great and onerowwn obligations on the part of both
spouses,. It aloo remuires a Yot of patience snd solf-pestraint,
‘Unsatisfactory curront naterisl sesources nay yprove detrimental
to the marriage. A ninor will in noat eases Tack the latter
remirenents.

The Ragistrar under section 35(1) must alzo sec that
thore is no impedinent of hindred or affinity to the proposed
narriage. Affinity is o rolationahlp created by marviage,
while %indred in ome created by blood or half-blood, 23

Hodther of the parties to the intended mareiage should be
married by native custan to apy perason othor thaa the person
with whom auch marsdlage is proposod to be mmmm Is
there 45 a contravention of thic condition than the Registrar
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will not give a certificate. A marriage wheore one of the
parties is married under native law or custon to a person
other than the person with whon the provoscd marriare ia

to be celebrated is by virtuo of gection 35(1) of the Marriage
Act wvoid iprcapective of the inowledge of the parties.

On satisfying the above conditiong, a cortificate by
the Regiastrar or a licence by the Mindster is ilssued
anthorising the ocblebration of the narriage. The marviage
can be cilebrated either in a licensed place of worship or
in the Regiatrar's um«.as For marriages celebrated in
the fomer, the officiating person must be a recognised
minister of that chureh who muat perfom the marrisge ceremony
in accordance with the rights or usages of that ehupch.20
The ceremony must aconeding to the Marpiace Act be celsbrated
with ®open doors® 1.0, must not be secreb. .. 1% ceremony must
Yake Lplace’ between ' edght in the forenocon and six in the
aftemoon, Thore must be iLwo witnesses besides the officiating
minister - the emy.” The officdating ninister
before celebrating the marriage must see the Registearts
certificate to marry or the license issved in lieu thereof,
Section 7 of the Africaii Marriage and Divoree Act?? pelaxes
thia precedure.

28

Imnediately after the conpletion of the religious
cerenony, the officiating minister must £111 up in duplicate
a marriage certificate which muat be signed by hinself, the
newly narriod couples and by at least twe other witnesses to
the marriage.3® The original is given to the parties to the
marriage while the duplicate is sent to the Registrar of
narrlages within seven days of the mmmo.sl Thisg
cortificate is then emtered into a marriage register hool.
The production of a certificate, or ©f a certified copy of
sueh a certificate, or the narviage register book is adniasible
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as evidence of the marriage to which it relates in any cousrt

of justice. ? R
solVEXKDIIT W

; RAR
Bob O KSAAIR

Mavyiage in @ Regiastrar's office Like the peligious
coremony must be bevore the Registrar of marriages and also
in the presence of at least two witnesses. IU mustl, unlike
the peligious ceremony, be celebrated Letwoen tem in the
morming and four in the afternoon. 33

Y

This Act provides a simplified procedure for the
celobration of marviage of Afsican Cheistians. Section 3(1) of
the Act states that the Act applics only to marriages of
Africans, one or both of whom profess the christian religion
and to the dissolution of such marriasges. Just like the
Marviage Acl, it applies (o monogamous Warriagos.

Hotiing in this Act provents any African from marsying
under the marpviage Act which still povemns aspects of capacity
&and conseqguences of marriages. 35 3.7 of the Act provides
& sdnplified procedure for the celebration of marviage. What
the section reguires is that an African chydgtian intemding
to marry to follow fomalities usual to his yeligion as long
as notice is adequate and there is no caveatl entered againat
the marriage. The Act relaxes the procedures contained in
the Marriage Act. Uhere the party has no parents or guardian
the cdhurch ministor can ingire in case of congent. Or if
the pareats of the party wanting to celebrate the narriage
refuse o give consent, the Provincial Commiassioner on
application can conalder the case and if need be mmtage

Section ¢ of the Act emables Africans nmarried under sustonary
law to eonvert the marriage into a christian one when they
join the christian fraternity.

iie

LIRS Bashiy
awa a shapp

awg

m lay like the Engliah 1



tistinction between 2 man and a woanan who are merely living
together as Musband and wife. The existence or non-existence
of the marital relationship under custopary law has an
inportant legal significance as the existence or non-existence
of the marital relationship under the marriage Act or the
Afpican christian marriage ‘and Divorce Act. For exauple,

a woman 'who is a wife under customary lav may su@ofor the wrong~
ful death of Meor husband, but a women who was merely living
with @ mac at the time of his dRath has no such right.S!
Purthoamore, a man validly narried under cugtonary law may not
marey under the Marpiage Act, but if no valid customary
marriage oxints, Le may do 0, 3¢

While the eustomary law marriage varios fram place
thore are certain fundanontal principles and notions cosmon
te nearly all custosary law ayam..”

An agreement that will give rise to a valid customary
martiage must Pulfil? certain requiraconts of procedure and
subatance. First and foremost the puarties must have consent
of sach other to the marriage confimed as it were by the
consent of both parents of the spouses,4? They muat have
capacity to marry each other in respect of age, physical
fitnoss and not being within prohinited degrees.?® an
agrement st he reached on the paymeat of the briedwoalth,
all enlninating in the taking away of the bride.’? The latter
requirremonts are discussed in tumm:

Capacity here means the legal ability to marey on the
part of each of the progpective spovaes as well as their ability
to inter-narry. This will include age, phyaical condiflon;,
the sex of the parties, marital and prohibited degrecs.

In African societies there is mo fixed age 28 such on
attainment of v:m@h persons become legally capable of entering
into mmmmg"s Accoprding to the Kilmyu customary mardélage



the girl muat have reached mmtauum.“ For both girls

and boys, bowaver, capacity is determined by whether or not
they have been cvireumcised.4’ Gomerally the pirla go through
the cerenony at an earlier age than the boys, Ciraumcision is
looked upon as a deciding factor in giving a boy or girl the
status of manhood or wamanhood. Of late, however, circumcision
has started declining in importance especially in relatiomn to
ﬁmﬁ“’ This has come due to the teachings of missionaries
who comaidor ciramcision of the girls as a barbarie ppractise.
They have no doubl succegked in convinecing thelir followers of
the undesirabiity of the practise. llowever, the cerenouny
remaing n very strong factor in determining a maén's capacity
o marry. It would he unthinizable for an unciramcised nan
to enter into marriage. The ceremony has lost much of its
asignificanica. It ixas boen reduced to a mere physical operation,
such of the eduecation that went mmatmmamm“

47

The marriage or the intended marriagge mist not infringe
the prohibited degrees of affinity, mnd copsanguinity.?’ An
objection based on consangrinity means a man may not marry
any woman to vhom he is related im' the direct line of descent.
Therefore he nay not marry or cohahit with his grendmg
mm,mwwwmpm'mmwmmmm.
Probibdtion based on affinity demands that the man shonld not
marey or cobabit with his wife's mother; granduother or aister.
Marriage ins also not allowed botween children of blood-brothers.
It may be noted that prohibited degrees among African
communities are particularly wide. This is especially becmwe
narriage brings topetber members of the two different clips
Mﬁhﬁummﬂa Such members are then prohibited
fron mareying each other.

One doos not have capacity to marry under custonary
lav 1f one is alveady merried under any Act, ° othervise
he would bo committing bigamy punishable at Yaw,>° Sueh
coses never reach the court oven though the peactice is widew
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0‘1@%% Due however to the potentially polygemous nature
of customary narriages ¢ previows customary aavriage is no
bar to subsequant coases Can one who haz zarried under the
Att, whore Lic bas converted hila way of life, convert that
marpioge into a8 cuatonary one? Section 35 of the marviage
Act doee not seem to have any prohibition to such precosmersion
Bven if it id have, secticw 77 and €2 of the constitution
would by its soction 3 render 4¢ nuill and voida

Onpe it Bos boenn proved that the parties to the
intended narviace have capacity to marry each other the mext
atep i Lo detamine whether there is oonsent,

Came:xtcubeam at ue lovels; that of the

szgt&mmﬂ.m and that of their respective
paraats. Marriage in the African society is oonaidered as

an alliance botweon the familieas, Forties to any alliance it
wans mtmwhmaﬂ@t%@pmafihss Wi thout

suech consent no valid narviage comos into effect, In the Ghandan

case of Badu v & "N it was held that even ubere the parties
had been Llving togother for two years and the wonan had had

@ child by the nan there still did not come into offect a valid
mmary wﬁe bocause parvental consent was lacking, In
Sk AL  the Kenya high court also states then
Wm the position here. The appelliant married one
Patricia, dangier of the firet reapondent, in 1962 by elorments
Colabitation followed and paynent of &She.300 to the firet
respondent as briga‘ealths The appeldant in the lower court
sought the rotumn of hia child and wife wvhich application was
dianigsed, tee court holding tihnt on the evidence, the fathes
bad given only canditional concent that the full bridewealth

be paid, which was not fuifilled. As such no marriage came
into effect for lack of the consent of the girl's parenta,
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It is Submitted that the bolding of the court was
WIOnE,y bwméaa it is not nocessary for the full bridewealth

to be paids any payment or pronise to make such paymeats
should suffice. In go far as the court based ita findings
on the fact that the marriage was by eloment, it is very
much part £of Luo customary law, and one of the acceptable
ways of getting married. 2

The second aspoct of comaant ia that of the
prospective apouscs themsolves. 63%athout sucl: consent, it
has been held in Myaciru v Mumb: no valid customary marriage
is contracted. Ihe piatnt&ff had sought \a declaration that
a valid cugtomary marrisge subsisted between him and the
defendant. . The latter alleled that there was no such
marriage as ahe was Wt even present at tho fourth cssential
stage of the betrothal and that therefore she did not give
her consent to the proposed mAvriage. She added that she
was foreed to stay with the plaintiff by her father, and
that she cacaped and weat through a civil nmarriage with anothas
man in Naturue. It was sbown on evideance that the defendant
had indicated her objection at the "Njuvi" cerenony by refusing
to drink the boer and was not present at the "Ruraciol
cerenony where a lamb signifying blood unity is slaughtered.
The court held therefore that no valid marviage was brought
into offect and that the defendant's marriage to the second
man was ¥alid, as she was not present at the alleged betrothal
ceremony to give, her congent which was crucial to the validity
of the marriago.

Y

Arrangements for obtaining parental congsent ta:es
mwgefaﬁwalorm. Accerding to Meru customary
law the ' oy selects his bride and proposes to her, If the
mswer is favourable, the boy reporta the matter to his parents



who now invite the girl's parents to their home to have the
beer mown as "Neobi ya Kupia Uthoni® l.e. the boer of asking
the girleg hands Several visite follow betwsen the -parents
of the boy and the girl to geot more acquitted. Progonts
such as beer and gruel, are nommally exbbanged at these visits.
An appointment is then fixed at the home of the girits father
whore the Yruracia® negguatiom are helds. Since the
"ruracio® is standard, the negotiations centre on how it is
to be paid, rather than how much ig to be given. A fipst
inagtalnent iz new nomally paid, the other instalments
following gradually.

mg, parties are conciderod legally betyothed on the
conpletion of the "ruraciol mmnum.% Thoe most
common and important activity during betrothal that is the
linking of the two families and clans inwvolved by exchange
of gifts and or sorvices. a8 a way of strengthening the ties.
Mbiti calls it "engagement gif8a®, Other writers have termed
it "hpidowealth® ‘Tdowry® ete. Por the purposes of this
gtudy the writer adopts "byridowealth® bearing glose semblance
totblood wealth! which one clan pays the other vhen any
its members has been killed by one of the other clan.
Bridewealth serves a purpose akin to that in that whem the ginrl
leaves her home, the cattle, gooda or other material things
romain in hor home as a symbol of her prosence. 3o in effect she
continued to live with her family symbolically through the goods
and services from her husband. 68 To refer to this transaction
as ‘dowry payment! is misleading as it "means proporty -
money brought by a woman to her husband at marriage%.
Purther to refer this as "bride price® gives the false
Wm%fuﬂwt&aﬁ%mwm t as was the
case in B v Aatevo’ W
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Bridowealth nay be defiined as a customary gift
mmwammmﬂmwszxmmwamm at or before
marriage. 4t ie also payable by parents and the whole fonily
of the prospective lusband and is received by the fanily of
the girl for her parents and the whole fanily gmong whom i% is
alao ﬁig&%hum Ita payment oy non-paymont is enforceable
by Lawse

The sdgnificance of bDridewealth is Bhat 4t serves to

cgtablish and ceanent faaily relations. Its payment is seon
ladge kand mark of seriousnoss and comaituent to the

life~long union that is about to be or has been inaugurated.
Boaides it bestows homoup upon the woman whoge value it
theveby elevated,’ >

Harriage consgideration may be pald all at ounce, but
nore susually, it is paid by instalments and goes.on FTora. w»
yory long tiae. It is thus with dissay that the writor notes
tho ﬁm&mmmw grmmwa doeciasion of the High court in

W z“ that payment of Wm‘ is governed by tho

agreed on a bﬁ&m«a&ﬂa of B.Wﬂi/“ as the mﬁu& af twenty
head of cattle, 10 goats and eight jembes. The respondent
paid 2,000/ as part payment and took his bride. After a
while the patience of the appeliant ran ocut and he hired a
lorry, pave the driver 2,000/~ and he asked him o rmd the

sane to the reapondent and return with his daughter
sone mm prognants Aa if that was not enough

aroceedings for preghancy

mm« mtww&mmmmdmml mmu
bridewealth is paid and thi#e awarded the appellant 150/=,
This is both a ridiculous and wnrealistic argument whiech

was made in total ignorance of the social significance of the
fact that since time immemorial paymen




aearly forever. If such an argucment ias acceptable to our
High court theu there is the fear that mcet narrigges (which
are customary) will be rendored invalid with unforseable
and not adanirable conaoquencen, 0

But all that is remired really is an agreemont to
pay such beidewealth as agreed upone PFor a valid customary
marriage only past payment followed by cohabitation would
suffice to prove a valid xm&m‘” iWhere however an unroasonable
time elavees before such promise is made, the father may recall
the girl to his home until payment is made or sue for recovery
of the bridewealth., Past payment also enables the father to
sue for the rest but does not affect the validity of the
_ L 7¢ _

Bridewealth serves a definite role in the agreement
and its payment is accompanied by much emy-” Problems
have arisen though in the quantum and the very need for its
payment.°°  In rocent times it has been beset by problems of
caomercialisation whoreby the girl's parents take opportunity
to enrich themselves from thedir dmg%wer.al The uaual argument
is that they are recovering expenses of bringing hor up,
edvcating and providing for ber, all of which are part of thelr
parental duties. The smounts demanded leave the couple %in
financial situations ~Which take them long to recover. This
abuae of the practice ia clearly wrong in principle and ias
contriboting largely to the present misconceptions on the
place of bridewealth,

Though it serves a vital socioclogical sole, giving rise
to the feeling by commumity that the practice servea a useful
role in the lives and customs of the poople it faces the
individnals as a personal matter. Becanse many are unable to
meet strict requirenents, marriage by clopement is taking over
as the moat popular form of marriage.
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Standardisation of the pament of bridoewealth would be a
plauaible suggestion, but it is difficuit to sce how workable
that will be since people with means will etill pay. It wiil
be . difficult to enforce such logislation. So far, ulat is
the moat logical proposition is basing the quantun on what is
reasonable sud according to cuslam of the people concernod.

- e 4 ‘, § St & v ?m'.

The cerencny of tosing away the bride mariks the end
of the formalitice on the way to marriage. A3 ODi Las put it
he glat of & customary msarviage is the handing over the
bride by hew gu-?ta or guardian to the bridecroom or his

, 2
represontatives.®

Anong the Mesu this takes place after agreemeat has
been reeciiod in all aspectas. When a sufficient quantity of the
fruracio® Lias been pald over to tho girl's fathoer, a day ia
fixed for bringing the girl to the boy's hoe. The girl is
fotchiad by o%d men and girle who are the reolatives of the
bridosroma, FPood and beer are conoumed both at the girlt's
parents bome and at the bridegrocats home on the arrival of
the brido. The howwe vhere the couple will Iivo muaet be ready
bafore the bride arrives, The narriage is consunmgted on that
night,

It may be seen from the foregodng that for a wvalid
statutory aarviage to come to effect the requiranants of the
marriage Act and the African christian narriage and Divoece
Act most he comnlied with. Ao regards cawtonavy
marviage the requirenents as to consent, capacity, paynent of
bridewvealth and the taking of the bride mugt be agreed upon.

Wigt is the ohject of thie Fomalities or cevesonies
in both statutory and customary sarsiages? Are thoy really
pecessary for the existence of a marriago and its recognition
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bynmnagzaw?

As staled earlier, nerriage is tho cenbral institution
round which othamm revolve, For ingtance it will detoramine
the legitinacy of the children thereof and thedr succossion
righta, It therefore hoocomes necossary to be able to judge
in what cirenmstances a narriage nay be said €o have
cecurreds Hence the marriage must bave attained certain
onsmtial legal requirenants and formalities whiioh must be
compliod with in opder to constitute a valid statutory or

But are suel) ceremoniocs neocomsary® It is subnitted
that such cerenonics as sesn in both the marriage Act, the
cohabd tation The courts have takem the beginming to live
together as husband and wife as the alternative to getting
m“s The reason is that in functional terms or in
substance or essence, there is no difference between such living
togethor snd similar Yiving together which is precoded by a
narriage Serenonys The only excontions should be where the
parties could never become Mmband and wifo even if they compiied
with the requisite forma, TFor instance are within the
prohibited degree of marriace. They ought never be treated
as marred.s I? it wers othormsise, this would offend the
deeply feolt moral vieows.
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NON-MARITAL COHABITATION (COMABITATION OUTSIDG MARRI A

St

FAREE

The primery focus of this éhnpter is on the legal status of

non-marital unions or living together ocutside mnrrisge., ~*

reference to & legal definition of marrisge may be helpful.

The long accepted definition is to be found in crse low i.e.

in that famous decision by Lord Penzsnce in lyde v ﬁxﬁ91

where he said that:

"Tt creates mutunl rights

and obligations nms =11

contracts do, but beyond that it confers = status...

I conceive that marriage,

as understood in

christendom, may for this purpose be defined =as

the voluntary union for life of one man and one

woman, to the exclusion of all others'" (Pmphasis

added)

This definition does not deal with means of entry into the

status of marrdage nor does it address itself to the

intricate problem of cohabitation outside marriage.

of non-marital cohabitation in
the mechanisms of change as it

legal rules affecting informal

Today a significant proportion
as husband and wife having not

A study

Kenya is ssmuch a study of

is a study of substante

familias?

of men and women are

either undergone the

of marriage prescribed by the law, or satisfied the

that must be satisfied bhefore a marriliage comaes into

living
cavemony

conditions

existeance,.

The question has arisen as to whether the law should give

rocogniiion to them.

On one view this phenomenon threatens the very existence

of Society which assumes that marriage is essential for its

viability. There seems to be an impending anarchy in the

man - woman realionship. Therefore the law ought to

discourage such unions by refusing to treat them as marriage

for any purpose. Yugoslavia did this after the end of the

sacond world war but it was abandoned when it was found that

people continued that way despite the law.

3



To other people, beginning Lo live togelther as Lushand

and wife is the alternative to getting merried, Tﬁay
reason that in functional terms or in substance or essence
there is no difference between such living together which
is preceded by a marriage ceremony and that, with a few
exceptions the law ought to treat for all purposes such
living together the way it treats married people. The
writer shares this view. The exceptions exist where the
parties could never become hushband and wife even if they
complied with the requisite forms. For instance, people
wvho are so closely related to one another that the law
prohibits a marriage between them ought never to be treated
as married. Such treatment would offend the deeply felt

moral views,

This study is concerned with living together that has some
permanence as 5%3352 to casual living together for very short
durations. Tt has the following characteristics;

1) Tt is public in the sense that parties to it do not
make secret the fact that they are living together as
husband and wife.

e It takes place ir 2 residence that the parties identify
as the common home, each abandoning a former residence or one

of them abandoning such & residence.

3) The parties have established an economic and social
unit that is operating as one household as opposed to two

households sharing common facilities.

&) It has gone on for a considerable length of timﬂ%

In giving effect to cohabitation outside marriage the courts

have referred to this institution as a "Common law marriage’
. =

or at times used the "presumption of marriage pripciple”.?

An understanding of this principle is important in our
analynis.G To this we now turn,

COMMON LAY MARRIAGE AND PRESUMPTION OF MARRIAGE

As from 1066 A.D. marriage which was a matter for the church

was assigned to cannon law (Roman) through ecclesiatical courts,



The Common law was appllied Ly the Kings Courts. Gampel

has noted three itypes of marriazes which were recognised

5

. 7 k . =
in Cannon law; ' a)} By celebration formally in the church,

b) By parties simply uttering words
stating a present intention te accept
each other as man and wife, without
any other ceremony, thereby became

hushand and wife.

c¢) If the parties betrothed by uttering
words stating a future intention to
accept each other as man and wife, and
thereafter consumated the marrviage,
the betrothal beceme a valid marriage.

The Common law Courts were not satisfied to have marriage
totally governed by the church. The. common law courts came
to be the final authority on the incidents of marriage (e.g.
real property  damages against adulterers, etc). But until
1857, ecclesiagstical courts continued to decide who had the
legal cnpucify to enter marriage and who wes entitled to a
diverce. The term "Common law Marriage'” referring to a
marriage before 1857 should bas referred to for the sake of
historical accuracy as "Cannon law marriages' - describes a
marriage that may be valid despite non-compliance with the
Marriage Act.

In 1857, the Fnglish Matrimonial Causes Act removed all
ecclesiastical court jurisdiction over marriage and gave it

to the secular courts - those that administered the Common

law. This morgcg:x;at one could pronounce upon the validity
of a marriage and the incidents of marriage. It is possible
that lawyers transferred this notion of‘Common law jurisdiction
to thc‘law (i.e. Cannon law} that had been administered by

the secular courts. In the field of marriage, therefore, a
marriage recognised by the secular courts could have been

mistakenly referred to as "Common law Marriage'”.

Despite the historical inaccuracy and the absence of legal
support for the term "Common law marriage is frequently used
by courts, citizens, lawyers etc to describe Cohabitation by

a man and a woman who do not view themselves as legally

8
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vhat was the English law of marviage prior to 16707% rue
three types of marriage recognised Ly canon law up to 1670

included marriage in facie ecclessiae (formally in chureh),

 marriage per Verba de praesenti; (present promises) and per

Verba de Futuro (intention to marry followed by consumation)

These last two would fall outside the marriage Act as we know
it today. The only major development in the Cannon law that
had lasting effect was an imperial statute of 154830 This
statute permitted an Ecclesiatical Court to examine any
marriage contracted entered into outside of the church. Ths
"clandestine marriage” could be the subject of a judges order

that the parties solemnirze the marriage in facie ecclesire,

consunate the marriage and live together as man and wife.
However the extreme step of making all clandestine marriages

void was not taken,

Clandestine marriages did not abate and Parliaﬁent believe:d
that a chcck_ﬁn abuses was essential. Tn 1753, Lord
Hardwicke's Marriage Act was passed to deal with this problen.
It required that all marriages with certain named exceptions
to be celebrated in the church in which one or both of the
parties resided in thoAprascnce of two witnesses and effected
by a clergyman. Any marriage celebrated otherwise was null
and void.

Lord Hardwicke's Act was later repealsd and superceded by

the Marriage Act, 1823 and the Marriage Act 1836. Althoush
these two statutes permitted some irregunlar marriages to bs
declared valid, the basic requirement of solemmization
remained in the canon law. Therefore, historical common law
marriage was abolished in England as of 1753 even though
English courts still recognise historical Common law marriages

ontprcd_glacwhoro?1

Do.s th. "pr.aumptlon of marriage” create a valid marriage

und.r Common law?
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ihe validiiyv of an historical common law marrage often
arises as an evidence issue. in order to prove the existence
of a marriage, as a matter of evidence, a common law marriage
may be recognised. Dr. Olive Stone has summarised this

“meaning' of commen law marriage as follew-:-13

There is another meaning of the term in England
“Scotland and most common law countries including
Australia and most of U.S.A., arising from a rule
of Evidence. Tf it is shown that a man and woman
have been openly cochabiting as man and wife and ware
~treated as married by those who kmew them, in the
absence of evidence to the contrary the law will
presume by such cohabitation and repute that they
were married, rather than presume an illicit
cohabitation until a valid marriage between them
is proved. This arises from the general presumption
7 tha; anything done is lawfully done unless the
contrarry is shown., It is part of the general
presumption of innocence and right conduct,”

The most frequently cited statement of the presumption of
marriage arising {rom cohabitation is contained in the

a dvice of the Privy Council in Sastry Velaider Aronegary
V_Sembeculty Vaigalie'® in the course of which it was

sald that:

"Where a man and a woman are proved to have lived
together as man and wife, the law will presume,
unliess the contrary be clearly proved, that they
were living together in consequence of a valid

marriage and not in a state of concubiniage'.

A ceremony had taken place in the particular case, and the
Privy Council were of the opinion that the trial judge had
erred in supposing that it was incumbent on the plaintifyi,
who contended that she had been validly married according
the Tamil customs, to prove either thaif nature or the
fact that the ceremony complied with éhem. In the case

of jurisdictions in which a marriage might be validly
constituted by consent of the parties without a formal
ceremony, the presumption under consideration has been

invoked in favour of the giving of such consent, esven
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when the parties began to cohabit in circumstances in

which it could not be lawfully given. Tn ile Taplin,

vatson V Tate ~ it was proved that a solicitor had lived

with a woman as his wife in Rockhampton for 19 years. The
birthg certificate of their children referred to a marriage
in Victoria a district in which the local law regquired
marriages to be registered. No ceremony between the man
and woman was registered in Victoria, but it was held that
a valid marriage should be assumed because the presumption

could only be reb#tied by evidence of the most cogent kind

16
In Flliot V Totnes Union ’ a man contested a claim for
maintenance of a child on the ground that he had never

married its mother (since deceased), but his evidence

was disbelieved and a marriage was presumed from cohabitation
and repute although no ceremony was shown to have takdn
place. The legitimacy of a child was also in issue in

Rg.hozhaté. ﬁ!g;;e v Thxsrif and the marriage of its

parents was presumed although they gave evidence to the
effect that the only ceremony celebrated between them took
place in France, and according to expért opinion, that
ceremany -could not have constituted a valid marriage by
French law.

It should be noted that the "presumption of marriage’ does
not create a marriage under the common law. Tt simply
allows a relationship that has all the hall marks of a
properly solemnised marriage to be recognised by the

courts in a ruling under the law of evidence.

In Yawe V Tublic Trustee"g the !ligh Court treated

Coggfn[g<ﬂi§titament of African Lawng as though it were

an exhaustive treatise on customarry laws relating

to marriage.. It categorically refused to treat as

marriage cohabitation of more than seven years where,

the deceased's relatives sought to disinherit the woman

he had gohabited with until he died. In the East African

Court'of.Appéal which noted that the Restatement was not
i

e istive held that the common law presumption the court

held, was known to customary law.  If the court had knewn
~customary practice of elopment it might have
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An sven more {llustrinus case is Higito Charles Macharin
20 . i P A :
Vrs Rosemary Moraa °~ The »plaintiff and deferndant live:!

together as man and wife from 1974 to 1979, There was
cohabitation in the true sense and also in the technical
sense over a period of 5 years which produced three childran.
The plaintiff due to differences with the defendant (wife)
brought an application in court seeking a declaration that
the defendant was not his wife; a perpetual injunction
restraining the defendant from entering or remaining on the
plaintiff's premises. The court took the view,though none ol
the formal ceremonies which would normally be expected to be
performed in a Kisii customary marriage were in fact performed,
nevertheless the intention in the relationship between the
plaintiff and the defendant wai?.stablish the relationship

of man and wife and that both families knew =0 and and
accepted so. The court relied on the judgement of the High
Court in Ngari V Gotnngizl and Qthers, MuliJas he then was,
found the following on the facts before him which related to
a Kikuyu Customary marriage:-

"From evidence as a whole and the circumstances
surrounding the relationship or asscciation between
the deceased end Juliana there was a marriage
association which was impeded from reaching maturity
by violent disagreements and certain customary
formalities including slaughtering »f “"ngurario".
This association remained for a long period for the
court to reasonably presume a valid marriage which

I hereby presume to have existed."”

Muli J. presumed the marriage to have existed despite the

fact that there was no doubt that no marriage ceremony had
ever been properly performed., Yhat Muli J, looked at was the
circumstances surrounding the relatiocnship between the parties
and he clearly found that that asscciation was that of husband
and wife., The same was so in this particular case (Rosemary
Moraa's case)., However some difficulty arose because the
defendant (Rosemary Moraa) had earlier on in 1973 been party
to a marriage with a gentleman from 7ambia a Mr. Vermoor.

Thus during the period of cohabitation of the plaintiff and

and the defendant from which the court was invited to presume



& customary marviage, there was s valld and subsiating
marriage bstwaen ths defanda-t and My, Vermseor. The
association between the plaintiff and the defendant was
therefore adulterous and that it would be difficult in those
circumstances to presume that the plaintiff was entering the

association with the defendant with a view to marriage.

The court went through this hurdle by relying on the case of
Chesire v Chcairogz‘ in which Platt, J. said on the autheority
of Hill v H11123

8till be made even though the associatiorn starts in adultery.

that a presumption of a valid marriage can

From the circumstances of this case and on the basisg of the
evidence given by the defendant, it is quite clear that the
basis upon which the plaintiff and the defendant started
living together was that they wished to be accepted as man
and wife by everybody around inspite of the obvious problem
caused by the earlier marriage.

In all those circumstances on the authority of Yawe v Public

Trustoo?q‘an the basis of the decision of Muli. J, in Ngari
-4
v Gotanﬁiz) and on the basis of Hill v Hi11%® as quoted by

Platt, J. in Chesire v Chesireg?tho court came to the conclu-

sion that a presumption of marriage exists between the two
spouses and that it has not been rebutted.

THE LEGAL CONSEQUENCES OF COHABITATION OUTSIDE MARRIAGE

The definition of cohabitation outside marrilge

In this discussion or study "Cochabitation outside marriage"”
refers to any situation where a man and a woman who are not
married to each other live or interact with each other in
circumstances that create in them expectations and mental
states that are identical to those created in the man and
woman who are married and live like married pesople. This
approach is one which courts in Kenya have adopted in those
cases where a man charged with murder like a married man kills
on discovery of adultery of his wife, has pleaded that he killed
undey provocation caused by discovering the woman he has been
living with committing adultary?8 It has also been adopted in
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the civil cases. it is the one which the Euglish courts
have been using whe dealing with civil cases 5f "Comnon
law marriages” or cohabitations »f men ard women who are

noet married to each nther?q

The following discussion traces recent developmenis in the
legal treatment of non-marital cohabitation under criminal

and civil law., Tt notes the degree to which legislative and
judicial forces have shaped current doctrine, and speculates
upon the likely relative influence of these forces on future
developments., It concludes with comments on the present
relationship of the criminal laws of marriage and non-
marriages and suggestions for doctrinal growth., The question
we are considering is not academic as the following discussion
will show,

L. SN LAY

Cohabitation outside marriage may be affected by the criminal
law in the foldowing areas: i) bigamy ii) The defence of
provocation in murder cases iii) Compellability and
competence of a spouse in the law of evidence. Adultery and
Enticement though no longer offences in Kenya's criminal law
shall be discussed in view of the fact that the Commission on
the law of marriage and Divorce recommended in 1968 that the
two be made off.n00330 and these recommendations were embodied

in the marrisge Bill>’

a) The defence of provocation in Murder cases

Murder is punished by death in K.nya?z There is the case

where a man or woman is charged with the murder of the other
party or a stranger. The killing took place under provocation
on the accused finding the other in the act of "unfaithfulness.'
The law recognises the fact that the marriage creates great
passions in the parties to it, and the expectation that each
will be faithful and that discovery of "unfaithfulness" will
outrage one party. A spouse in his/her dﬂfonco can plead that
he/she killed under provocation and hence the convietion for



manslaughter which does unot carry the Jdealily wenalty ism
substituted Tor the murder one whi eh with the Jeath penalty.
Does the living together of unmarried people create identical
passiong and expectations? 1 would answer this in the

affirmative,

In Kenya, the case of Kalume Wa Tuku VRS> established that in

murder cases, the defence of provocation is available where

the kiliing has taken place on discovery of a mistress iLhe
accused has been cohabiting with committing "adultery"”. In
these circumstances where the law is that the defence of
provocation can be claimed where a man and a woman who are not
marfied are cohabiting, the question does arise as to the
nature of cohabitation that the law covers, Must the two
have been living as husband and wife in one house or it is
enough if they do so whenever they happen to be together in
one of the residences? Can it be claimed where the two have
been engaged for some time and great intimacy has developed?
The law is not’cle-r.34 Kenyan courtes it seems have used the
"depth of foo;inga”35
when the defence of provocation is availablo?s There is nothiig

created by a relationship teo determine

g
special about the fact of "living in one flat" or house. People
who meet freqguently and act like people who live together or
are married and those who are deeply in love de¢ find themsalves
in feelings of the same depth. But the defernce is confine! to
those relationships that have imposed the obligation of fidelity
on the parties., However even in the cases of those cohabitanis,
the defence is not available where the two are intimate with:
other people and each is aware of this fact.37

b) Competence and compelliability of spouses in the law of
Evidence

A man or woman may be charged with a crime and the only person

who can give evidence that will lead to his/her conviction is
thovothor party he or she has been living with, Will the
proaécutign treat him or her as a competent witness for the
prosecution? The law is that with a few exceptions a spouse
is not a competent witness for the prosecution where the other
spouse is charged with an offence. Iie or sle is, however, a

compatent witness for defence of the spouse chargcﬂ.3
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There is no agreesnmeni! as Lo the raitionale for these rules
which seek to limit the relevant evidence vhich will be

S e £8]
admitted to prove the peoints in issue. But in the writers

opinien, these rules are based on the view that a wmarriege
cxeates a highly personal relationship essential for th@ 
d‘volopmont_of,fhn human personality and that for this _
relationship to develop the confidential rolgtiohahip createﬁ
and the hope that the marriage creates a situation where one
ig 5;vqn at le&;t one person who will be on his or her side
when the rest of the world is against him/her, The spouse is
not allowed to team up with the "enemy". Do these rules protect
§ho-phyho are living as husband and wife? o

;iﬁ‘ili éalos of cohabitation outside marriage the question
}that may arise is as to whether or not they enjoy similar
fight. to those cnjoyid by thos§ who are mnrriod as far as the
law of ovidonco is concerned. Such people it is a;suﬁid here are
liV1ng undcr conditiona that give rise to oxp.ctations iie}twral |
to tho-e of tha marriod people. The Kenya Evidence Act does

not loom on thc face of it to cover cohabitation outuide

m.rri.;o. Warriage is defined by the act as followa:-

"In this section "marriage” means a marriage,
- whether or not monogamous, which is by law binding
“during the lifetime of the parties thereto unless
dissolved according to law and includes a marriage
‘under native or tribal cu"tem"Lm

Thnro 1. no reason whntsocvor for treating people ”living 1n
A atahl- relationship” though not married differently from
-nrriod pooplo who may be separated or living happily.’1 The
Conltitution being the supreme law of the land should barrr
inyoked te remedy this situation. To the extent that the
Evidenge Act Section 130 (2) is discriminatory withih the
'@ﬁgniniwcf.Section 82 (4) of the Constitution against those

who are living as husband and wife then it is veid,



c. Bigamy

Bigamy is committed when a person who is already married goes with
another person through a ceremony of marriace which would have
resulted in a valid marriage had that person been unmarried.42
Cohabitation often follows the outlawed ceremony. %In many cases
cohabitation precedes that ceremonys Z/mong other things the
convicticon for bigamy seeks to disturb the cohabitation.43 This
offence of Bigany seeks firstly to protect monogamous marriage by
punishing those wiho establish other unions and secondly to protect
the public from the misrepresentation of status that will follow
the issue of a marriage certificate after the second ceremony

marriage.44

By the law making Bigamy an offence it is in effect enforcing "good"
sex morality through compulsion of spouses who no longer can live
together to do'so. This makes sex life intolerable. The person who
seeks to lead a better sex life after the first marriage has failed
is punished. This utterly wrong in both »rinciple and practice,

It is the writer's submission tanal society is no longer preparedd
to protecl a monogamous marriage that has failed. Indeed the
Matrimonial Causes Act45 which allows divorce easily shows this,

It is submitted that the law which mszkes going through a second
marriage ceremony a crime should be scagapped off our statute books,.
Such provision reflects an cutdated attitude towards marriage that
does not accord with the realities of the Kenyan Society. The civil
provides adequate remedies in the law of tort or family law in cases
where a wrong is done tos a party to the second union i.e. where a
misreprescntatioci: of status has been made. Such was the case in
Shaw v Shaw46 where the English court of Appeal treated as a widow,.
a woman the deceased had lived with for 14 years after he had gone
through a bigamous ceremony oI marriage, having represented that he
was a widower., This was in the woman's action for breach of
warranty that the deceased had capacity to marry her.

The crime of bigamy i=s even more perplexing in renya, where the
majority of pecple regulate their affairs in accordance with
Customary law which allows polygamy. This crime by all means
offends the spirit of the majority of the people.



Polygamy is more in nccord with Lwumar nature. dany A frican:
who have accepted some aspects of the western way of 1ife

and have in fact been presimed to have gone through a
monogamous marriage do not hesitate to marry other women
under Customary law when need be. The Kenyan Society
excluding the Courtl&7 has no guarrel with such marriages
and recognise them as valid marriages. The Commission of the
law of Narri.go and Divorce took cognition of this phenomenon

and put it on record as below:-

"Ve are told that it is not uncommon for Africans

who have contracted Marriage under the Marriage Act

or the African Christian Marriage and Divorce Act
(which permit monogamy only) and while those marriages
subsist, to take other wives under Customary law, This
is a criminal offence but so far as we are aware,
prosecutions are never instituted, This state of
affairs 1i‘unda-irablo as it tends to bring the law
into disrespect. The position as regards civi} rights

and obligations under Customary law is obscure?

In so far as the Commission on Marriage and Divorce laws
recommends that the offence of bigamy be vigilantly enforce:
then it fails to accord to the realities of human nature. In
any case it is hard to enforce such provisions because the
same law makers will fall victims. The Commission in making
such a recommendation reveals a lot of ignorance of the basisz
and surrounding circumstances of the marriage institution.

Such recommendation or comment should be ignored in total.

II CIVIL LAW

Cohabitation of ummarried Africans whose personal law is
Customary law has features that a cohabitation of unmarried
English and westernised Furopeans or Africans has not. The
factors that make it a “"cohabitation outside marriage’” and
not a marriage, or the legal requirement the union has not
met are determined by the family law th:t is applicable to
those cohabiting. The discussion will focus on Customary
and English law,
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TRITTIYIIE A BIFEITT Ny INARETY LT T 2
EUROPE AL P Y itk yFOFAMILY LA

The Furopean comminity ard the upcoming Africar middle class
have accepted the Eurcpean values and their Marriage law is
the European type. Property dealings and contractual relations
and arrangements which contemplate, facilitate, promote or
encourage extra-marital sexual intercourse have become
commonplace in our Society. The courts have come to acknowledge
that problems arising from a man and a woman setting up house
together and having a family without getting married are
familiar and recurring. Those cohabiting face problems with
this law because unlike Customary law, it QO;s not allow
polyg‘my and socbndly the courts have refused tc countenance

the fact that the law allows the conversion of western type

of marriago into a customary one vhich permits one to marry other

wives undor customary lawig In most cases, the pattern in
cohabitations amongst those governed by the Fnglish law is that
the hulband .who has married one woman under it either purports
to marry othcr wives under Customary law.q. This may at times
take the form.of a relationship of husband and wife with
another woman who he does not purpert to marry. This is
contrary to the statutory provisions which expressly state
that one who is married under the Furopean typo of law has no
capacity to marry anybody else under Customary 1awt.’1 Does this
mean that the law should treat those living as husband and wif=a
difforent from those living in the same way having first married
The following illustrations as regards maintenance, custoly,
Inheritance and property rights will show the gravity of the

‘problem.

a, The Law of Maintenance

By virtue of the marriage a wife is entitled tglb._mgintqino&
by her husband. The right to Maintenance has origin im the
mode of production. According to economic organisation the
wife was not able to maintain herself. The right te
maintenance is also connected to the sexual relatiounship
between the husband and wife. The wife has great obligations
in bringing up the children and in effect losing her career.
The right to maintenance embodies the morality of duty:2 In
2 monogamous system of merriage the right may be exercised as

under Common law or statute.

?



At Common law the wife has the right to plaige the husband's
credit., This means that i{ the wife is not given gl
housekeeping then she is entitled to pledge her husband's
credit for neceasaries?3 This right to pledge her husband's

credit has been extended to the area of borrowing - borrowing
money for acqguiring nocol-ario-?q The right exists only if

the woman has no adegquate means of maintaining h.rlclf?s
Besides the Common law the right to maintenance is conferrved

by atntutes®

If a man and woman who have been living together for scometime
and have children and then the man deserts the woman and the
children and the woman cannot maintain herself and the
children., Should he be ordered by a court to maintain her
and the children the way a husband is when he does the same
to the wife? A man is under no such legal duty with regard
to a woman he lives ocutside marriage. Thus if such a man
were to rofu.g to maintain his partner, the oniy remedy open
to her in a case where she is made to support herself is to
bring the relédtionship to an end. fHowever it is submitted
that such a party who has '"deserted’ should be liable in the
same way that a husband is obliged to maintain the wife. The
!courto have used the Common law presumption of marriage
principle to order maintenance for the wife., In Elliot V
Totnosc5 a man contested a claim for mainienance of a child
on the ground that he had never named its mother (since
deceased) but his evidence was disbelieved and a marriage was
presumed from cohabitation and repute although no ceremony
was shown to have taken place. A problem may arise in cases
where the cohabitation is the second one for one of the parties,
that is one of the parties is still married. But applying the

reasoning and ruling in Charles Macharia v Rosemary Moraa's

E:::?B the first marriage should not be a barrier to an order
for maintenance. In this case it was held that a presumption
of a valid marriage can still be made even though the
association starts in adultery. All what the parties had
intended on starting to live together was that they wished to
be accepted as a man and wife by everybody arcund inspite of
the obvious first marriage., This case illustrates that courts
can recognise divorce by operation of law or cenduct. The

presumption will apply easily in such a case.
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Dy Cusgtody
s T AR A
Suppose it is ths woman who deserts the man a 4 establishes

another union withh another man, i the first man entitisd

to the custody of his children?

in every soeiaty.rtho law governing the custody of children
reflects the structure of the family. TIn the VYVestern
Societies, the family is made up of the spouses and their
children. The spouses are under a lagal obligation te bring
up the children. Where they fail, the children are made
‘wards of the court and are kept in a home where they grow as
healthy members of Society. Since most of the spouses are in

a position to bring up the children properly the courts are
often asiked to decide which of the two spouses is to have ihe
custody. The welfare of the child which embraces both material
and non-material aspects of life is considered the most
paramount consideration in such calos?g But what is the
position of eﬁ@ldron born outside marriage? Currently chapier
144 of the Laws of Kenya (Legitimacy Act) does not cover
illegitimate c%ildron. It is submitted that the courts sliouldd

seek the aid of Customary law to solve this problem?o

c._ PROPERTY RIGITS

Faced with this common place situation and the familiar
problem of how to adjust property rights between the parties
-when the extra-marital relationship breaks down, the courts
‘have accorded a substantial degree of judicial recognition

and even enforcement to the parties property dealings:.
‘English courts have used the law of trusts to resolve property
disputes between parties whose cohabitation has ceased to he
stable.

One technique which has been used to apply as between man

and mistress the doctrine of resulting implied or construciive
trusts which in Gissing v Gi-sings1 the ‘louse of Lords had
said might be applied to dealings between husband and wife.
This was first done in Cooke v Head?g There the parties weve-

a married man and his mistress. They hoped that the man's
wife would divorce him so that they could marry. They planned

to build a bungalow as their home. Land was purchased in the



man's name and the Lungalow built., The woman contyributed

no money towavrds these purchases bLut did a lot of work -

"much more than most women would do', Both were in

employment and contributed to the household expenses including
the mortgage payments and furniture. Then the parties separated
before the bunsaleﬁ was completed and the men moved into it
along. The court of Appeal determined that the woman should
receive one-third of the net proceeds of sale of the bungalow,

applying the principle in Gissing v Gissing to spell out a
trust in the woman's favour for the one-third share. Lord
2222&5‘ said that 2 mistress should be treated like a wife iu

this situation. Karminski L.J. said: SUVERSITY OF MAIR®S

’ LIERARY
“T desire to express my entire agreement with what

Lord Denning M.R. has said about (he principles of
law in a class of this kind between a man and his
mistress when they intend to set up home together
and 1ntond.a1:o\to marry when they are freo; It is
1h no way different from the principles applicable
in the cas®es of husband and wife who have built up a

houlo'togcthor”sa'

y &
Iin Eves v Evo-6!

the parties cohabited from April 1968 until
November 1972, They had two children of their association.

They did not marry, both being married., Tn 1969 a house was
purchased as a home for the parties and their children. The

man had the house purchased in his name alone giving the

mistress a false excuse for not putting it in joint nemes.

The mistress did not make any financial contribution towards
the purchase but did a great deal of work to improve the house
and make it habitable. The parties relationship broke down
when the man went to live with another woman, having become
free to do s0, he married, The court of Appeal held that the
house should be held by the man in trust as to three qQuarters
for himself and as to one guarter for the mistress., The
principle which was applied was stated by Lord Denning M.H.

to be contained in the follewing psssage from hisg judgement

in Cooke v Hzadss'
"Whenever two parties by their joint efforts acqguire
property to be used for their joiat benefit, the court



trust. e legal owner is howmut to held thas nropevty
on trust for them both. This irust doesz not need any

~writing. Tt can be enforced by an order for sale, but
in a proper case the sale can be postponed indefinitely.
It applies to husband and wife, to engaged couples and
to man and mistress, and may be the other relationships
too".

The Courts hnvn gone further than the implication and enforcement
of a resulting implied or constructive trust between man and
mistress., In Tanner v nggcreﬁ a married man became the father
of twins by one of his mistresses. le set up the mistress an!
the twins in a house which he purchased, she giving up her Tlat
where she was protected by the Rent Acts to move into the house
at his instance. Suybsequently the man obtained a divorce [vrom
his first wife and married another of his mistresses. He then
sought to evict the twins and their mother from the house so

that he could~éccupy it with his new wife., The deserted mistress
(as Lord Demnidg described her) sought to secure her occupancy

of the house, either under a licence which the man was estopped

from tdfninnting or by a trust of the Cooke v Head kind., All

the members of the Court of appeal agreed that this case was
not like Cogke v lead(supra) or Eves v Eves (supra) and that

the mistress had no proprietary interest in the property. Dut
having held that no trust of the Cooke v lead kind could be
inferred all the members of the Court of Appeal went on to

spell an implied contract between the man and his mistress
under which thé& mistress had a licence to occupy the heuée for
herself and the twins., Because consideration had been give@
for this licence it could not be revoked at short notice but
was a licence to occupy accommodation in the house so long as
the tvih-‘.hould be of school age and such accommodation should
reasonably be required for the mistress and her children., The
consideration was the mistress's act in reliance in giving up
her Rent Act Controlled.

The way the English courts have developed the law of trusts

in cases involving parties who are cohabiting outside marriage
is likely to command itself to courts in Kenyva wvhere wurban life
styles of the up-coming middle class are in many respects

gimilar to those of the middleclass in England,
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in Kenya the Juldicature Act Secltion 201) appliss the Funglish

¥

»

law of trusts in sc far only as ithe circumstances of Xenya
and its inhabitants permit ard subject to such qualifications
as those circumstances may render necessary?7 This provision
makes applicable to Kenya not only "the doctrines of equity”
but also the "Substance of Fnglish Common law and statutes

of general application in England in 1897". Tn Kenya, the
English Married Yomen's property Act, 1881, which has been
used in England to resolve pronerty disputes of spouses and
of men and women cohabiting outside marriage has been held to
be a statute of general application in force in England on
12th August 1897?8 It is not clear whether the Kenyan courts
will take or adopt, the mammer in which Engiish courts have
started treating property disputes involving those cohabiting
outside marriage, the way they treat -pousoi.

The problems which arise where cohabitation of the members
of the middleclass comes to an end were described by Lord
Denning, viiid;y in Eves v Evgs?g He said,

"This problem in this case is a familiar one. It
often happens that a man and a woman set up a house
togétherréhd have children. Ihey cannet marry because
one or beth are already married. But they intend %o
vmarryAas soon as they are ffee to do so., She takes
ﬁil ﬁﬁne. They are kmnown to their neighbours as
husband and wife. They get a house, but it is put in
his name alone. Then before they get married, the
relat{ohship breaks down. TIn sirict law, she has no
claim whatever. Shte is not his wife. He is not
bound to provide a roof over her head. l!e can turn
her into the sireet. She is not entitlied to any

maintenance from him for herself’.

Ags stated earlier, originally the court did not treat the
people cohabiting cutside marriages like.spouses vhere they
had property disputes. The Courts and the legislature in
Englind as seen from this discussion have now realised that
those cohabiting outside marriage face problems which are
identical to those faced where cohabitation is taking place
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within the framewoesis o e marriage institution. aa
congtructive trusit ig seen to he 'he offactive reme:lyv in
both cases. 7Tt is endeavouring to inject into the man-

woman relatienship, the equality of sexes vwhich the Socisiios
have accepted., This equality is based on the acceptance of
the fact that the relationship by its very nature intreoduces
a division of labour bhased on sex. Tt demands that the
wvoman's direct and indirect contributions to the property
acquired be recognised when the property acquired during
cohabitation is being divided., This is the appreoach that

the Kenyan courts shonld take., The constructive trust and
legislation are new tools which could be perfected.

d. INHERITANCE

A wvoman lives with a man for many years., The two have a
number of childremn. After the man dies the question exists
as to whether or not this woman and her childreniare to ranlk
as heirs of the deceased man the way the wife and children
do, VWhere under the law, the woman i8 entitled to a pension,
is this woman to be treated as a widow? %What will happen in
case the woman is party to two unions, a functional one and
 the "dead"” one which the former replaced in cases of
monogamous marriages. This happens where a man and a woma.
warry and shortly separate without dissolving the marvriage
.and each establishes arnother unior with a member of the
opposite sex. How will this problem of inheritance be solved?

Husbands and wives inherit from one another on intestacy.
-Aééordins to the English position, the surviving spouse, i
the presence of issue has a right to the deceased's personal
belongings, the first £25,000 as a statutory "legacy” and a
life interest in half of the balance of the estate. In the
absence of issue, the spouse's rights on intestacy are increasad
to the personal chattels, a statutory legacy of £55,000 and hall
of any balance absolutely. Couples living tdgether but
unmarried had until recently no legal rights at all to
obtain any benefit of the intestate death of the partner.
The only possible situation where a cohabitee could obtain
an interest on the intestate death of the other person was

where the partner died leaving no relatives as defined in
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the Administration of Estates Act 1925, and thus the estate

passes as bLona vacantia to the Crown, The Crown may grant

an exgratia payment to dependents, whether kindred or not,

of the "intestate and for other reasons "for whom the iuntestate
might reasomably have been expected to make provisionf A
cohabitee would be able to benefit from such a payment hut
quite c¢learly it is not a »right,

Recently the position has been improved to a limited extent
by . .the Inheritance (Provision for family and Dependemts) Act
1975. Under this Aet, & court can award reasonable finamcial
provision to any person who "immediately before the death of
the deceased was being maintained either wholly or partly by'
the deceased". The Act defines "maintained” in the sense
that the deceased was making a voluntary but substantial
contribution in money or money's worth towards the reasonable

n!qdq 9f,th.t person.

It is submitted . that one cannot distinguish between a situation
of a man who happens to be married but separated from his wife

. . 4in : ‘
and living with someone else_ that of a man who was not married

at all but living in a stable relationship outside marriage.

The Kenyan courts have treated the issue of inheritance as
regirds cohabitants in a rather unreasonable and unrealistic
manner. At times the decisions have questioned the customary

iﬁititution of polygamy. In the matter of the Ebtdti'of Rueniji,
84 TSR -

. déédassd and Tn the matter of the Estate of 0‘61‘. deceaned,

thQ'Kanyn High Court in inheritance cases held that any customary
marriage contracted after the first monogamous one is invalid,
and that the woeman or women and their children are net the

heirs of the deceased.The Court has proceeded on an outdated

view that the monogamous type of marriage is the highest form
of marriage in the African atate-Kenya. This is a fallacious
vtéw that is baged orn wnsound principles which>ou¢ht to be done
away with, The widow of the echabitant and the issue of such
cohabitation ought to be entitled to all rights of inheritance.
But this is not a great problem after the 1981 Amendment of

the law of Succession Act?3
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CUS TOMARY FAMILY LAW

a) Action for formication and pregnancy compensation

This two actions or remedies of customary family law can only be
brought when the cohabitation is the first one for th e parties
to ite Sexual intercourse is an important aspect in all
cohabitations outside marriage. Zamong some African Communities,
namely tre sikuyu and Taita Fornication is a civil wrong.74
Customayy Taw treats it as a wrong Tor parties to have sexual
relationship without first getting macrried in this two communities,
The wrong is committed not to the parties who wepe involved in its
commigssion but to the father and the clan of the woman to whom the
African Society has entrusted the socund upbringing of a member of th
society.75

With the growth of the free enterprise economy since the
establishment of the colonial! rule, New urban areas, administrative
centres and blantations » new moral values have emerged. The close
network of Célnmtmalistic African communities has been destroyede.
The strong moral values have changed in both substance and form.
Despite the existence of this custemary law remedy, no court case
has reached the High Court of Kenya.

Sometimes tihc sexual relationship results in pregnancy especially
where there is cohabitation. In such circumstances, pregnancy
gives the <Xon the right to compensation, This is so in some
African commurnities in Kenya.’’ The wrong is also taken kto be one

against the family and ®vlan of the woman.

b) Dowry, Enticement, Custody, Maintenance, Divorce,
Propertv dispites and Inheritance
When the cohabitation comes to an end, a party to it or a third

party may make a claim based on either the existence or non-=
existence of a customary marriace. The acti&dn may concern any
of the following: (i) damages for enticement of an ummarried
woman (ii) dowry which is pavable to the family of the wife by
the family of' the man (iii) the reblirn of the wife (by a man
claiming to be a husband) (iv) the custody of a child or children
which custody varies under customary law with the statis

of those cohabiting and the community concerfifd
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{v) maintenance for the wife and the children which the
husband is under a legal duty to provide (vi) divorce which
assumes that theirs is a marrisge to be dissolved and

oy

{(vii) inheritance.

i.) Dowry‘nnd Enticement

Customary law imposes on the family of the husband the duty

to pay dowry to the family of the wife79 unless waived, lience
it must be paid for the customary marriage to be valid. Tn
Nyakaq;g v Maha;ggo the appellant claimed that the unpaid dowry’

from the respondent who had eloped with his daughter and
started cohabiting with her., The court held that the elopement
had resulted in a customary marriage under Xuria customary 1law,
and orderéd thﬁf"th& dowry be paid, Tn Boyikafundi v Tamavali

M;anidass1 the respondent claimed damages against the appellant
for enticing and eloping with his daughter. After his
elopement this daughter became the second wife of the appellant.
The court held (i) that an action for damages for enticement
did not 1lie where the woman was over 21 as was the c(ﬁe here
(11) that she was the appellant's wife through elopement and
(iii) the reszpondent was entitled to dowrv.

It is my submission that enticement in cases where the woman
is over 21 years results in a marriage by elopement and that
the father should bring an action for recovery of dowry as the
court held in the latter case. -

There is very little literature and consequently littlé case

law on the concept of "elopement' which it is submit%éd can
solve most of the problems arising from cohabitation. Flopement
begins when a man and a woman start living together as husbarn
and wife without having complied with the formal requirements

of a marriage. No doubt there are many reasons why a man and

a woman may decide to elope. In particular elopement may occur
in the following situations: '

{i) V¥here a man and a woman decide to start living
together as married people, without first seeking the consent
of their families. The idea behind such a move is thatféhey

sought the consent first, this may delay the commencement of
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their cohabitation. this is esnecially s0 since the paresnts
of the woman may demand paymeni of nart of the dowry or
brideprice as a condition precedent to giving consent.
Therefore if the man cannot make the part nayment immediately,
the woman will not hs allowed to go and live with him as his
wife., Thus cohabitation will be delayed unless they so resort

to clopcnent?g

(ii) Vhere a man seduces his girlfriend who is a virgin
or whose parents are strict christians, Such seduction may
lead to pregnancy. Here the girl will no doubt suffer
dishonour for losing her virginity before marriage. And wheve
the parents of the girl are strict christians they will consider
it a terrible thing for their daughter to get pregnant outsiie
marriage, whether or not she is a virgin. In both cases ggb
may decide to clope with the girl to save her, or her family
from the dishonour that may follow upon the discovery of thes
pregnancy. The formalities through which a customary marrisge
has to pass may bake quite a long time, Hence in this situatic
the best way out for the man and his girlfriend is to resort

to elopement.

(iii) A third situation is where lovers who wish to
marry are denied consent by their parents. Such refusal mav
be based on some past gquarrels between the respective familias,
or the bad character of either the man or the girl, TIf lovers
feel they ought to get married and their perents are unreasannably
withholding consent, they may resort to elopement, ‘then these
lovers start living together and cohabiting, their families
will realise the futility of withholding consent. In other
words eiopomcnt here will be aimed at forcing the families
hand,

Elopement as alluded to earlier begins when a man and woman
start living as husband and wife, Thoy.can do 80 next to the
home of one of the parties or far away from the homes of both,
The parties or their representatives report the fact of
elopement to their respective families. Amongst the Kikuyu{:"3
it would appear that the only difference there is between the

ordinary customary marriage and the customary marriage by



alopoment‘iﬂ that in the case o1 tie lantter, tihg parties

give an undertaking to fulfill the legal req&iremeﬁié atter
cohabitation begins wbilgt thie case oi the ordivary customary
marriage, most of tlie requirements are wmet Lefore cohabitationn
begins., Those who elope must have capacity to marry?&'since
all that is needed is an undertaeking to meet the reqQuirements
it is the easiest form of marriage to contract, It appears
that the only cohabitations that will not amount to marriages
are those of people with no capacity tec marry. Such peopnle
include people within prohibited degrees or are married to
other people and the marriages are still subsisting. The

law can imply the undertaking where it is not made expressiv,
In Zipporah Wairimu v Paul Muchomi85 and Peter Hinga v Mary
Van:ikﬁab the court hed< has helid to be marriages, without

referring to elopement under Kikuyu customary law which the

parties had clearly followed, cohabitation of men and women
who have - (i) cohabited and had three or more children namse.
the way children are named where a customary marriage exists
and (ii) the husband has paid a part of tha dowry payable an
has undertaken:to discharge the obligations of a son in law.
These are cases oi marriages through elopement under Kikuyu
customary law. The present writer is of the view that marriage
by elopement cccurs in every tribe.it has origin in human
frailty which is common to mankind., The common law presumption
of a valid marriage which is made where people have lived as
husband and wife have been so accepted by the community has

87

origin in the same frailty.

i1.) Custody & Maintenance

In any socioty. the law governing custody of children reflects
the structure of the family. Ip traditional African society
or customarily the rules governing the custody of children are
different from those in the western societies. The family
wuid iu Bleggsre The rights s the custody of tha child born
outside marriage vary from community to community. In some
communities it is the woman's family which has the right to
the custody of the children. 1In others, the man has an
absolute right to custody whilst yet in others, the right is
conditional on his making a specified payment. Under all
customary laws, the spouses who establish a family have the

right to the custody where there is a marriage. V"here a man
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and a womarn are cohabitiog outside tlie marriage, =2 their
customary law does 2ot give the vright to custody to the man,
it is the woman's family which has the right to the custody
of all tge children. In Lerionga 0le Ntutu v Sundoi Ole

9

Sinderia a man who had cohabited with a woman claimed the
custody of the children born during the period of cohabitatio:.
Entering judgement for the woman, the Kenyan Colonial Court

of Review held that under the Masai customary law that applied
to the parties, the child belonged to the woman's family as
they were not married and that the appellant was entitled to

a refund of the maintenance for the child during the period

of cohabitation. An even later decision which is quite

recent, further illustrates this point. In Zipporah Vairimu

v Paul Muchom190 the plaintiff, a woman, prayed to be declare!

the sole guardian of four children, three of whom she had had
with the defendant with whom she had lived from December 1503
to December 1969 when she left him. She contended that o
marriage oxiltid between them and that under Kikuyu customary
law, the children belonged te her family. The defendant who
had paid part of the dowry payable after the commencement of
the cohabitation and lived with the plaintiff as a married
woman under Kikuyu customary law contended that they were
married and that he was entitlied to the custody of the
children who had been named like children born within wedlock.
The defendant may not have expressly stated it but its very
clear that he was relying on the custom called elopement,

The plaintiff's case rested on non-performance of certain
requirements of marriage under Kikuyu customary law. The
court held for the defendant £hat there was a valid customary
marriage where part of the dowry is paid and the parties live
like married under customary law, although some of the
requirements of a marriage remain unperformed. 1In Mary
Wanjiku v Peter H13‘2?1 the plaintiff claimed interalia the

custody of the five children born whéte they were living as
husband and wife. She contended ihat she was married to the
defendant under Kikuyu customary law, The court interalia held
that she was married to the defendant and that she was entitled
to the custody. The marriage upheld in these two cases was

that by elopement.
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Maintenance as vagards customary family 1saw was also a
)

issue in Mary Wanjiku v Peter iinga,  She (the plaintiff)

alleged that she was the wife of the defendant under customary
law and claimed maintenance for herseif and the five childre:
of the marriage until each attained the age of 16; an order
for non-cohabitation and custody. The defendant contendsd

that the plaintiff was not his wife., The children were name
the way children born in wedleck under customary law are named,

The court held that she was entitled tec maintenance orders,

iii.) Diverce

Divorce by its very nature terminates the parties obligations
to cohabit. Tt is not unheard of to find one party who has
cohabited with another who has filed a divorce petition
questioning the validity of the marriage tne court has been
asked to dissolve. VWhat this party is alleging or contending
is the fact thlttth.ro was no marriage that the court can be
called upon to dissolve., A good illustration of this arguement

is the Tansanian case of Barthazar v Mary Benedicto:> The

petitioner, the man petitioned for divorce. iHe had cohabited
with the respondent for fifteen years ad had six children
with her. The respondent conteanded that there was no marriage
to be dislolvod'a- the petitioner had not paid dowry to her
family. The court held (i) that the payment of dowry was not
essential for a‘ﬁalidAcuatomary marriage and (ii) that there
iul‘oihor evidence of a ﬁarriage here and that the granting of

divorce by:tho lower court was proper.

vyl EESperty disputes

When cohabitation outside marriage comes to an end sometimes
questions regarding the property which is acquired during
cohabitation arise. Such gquestions demand that the court
decides whether it is to treat parties to it the way it treats
spouses similar problems. In Karanja v Karanjagﬁ the defence
submitted that the latest English authorities on the subject of
property disputes as between spouses were inapplicable to the

African way of life where no intention te share land with his
wife could be attributed to a husband., The court took the view

that customary law had changed radically from the days when land



~98 -

%

belonged to the tribe ant tha uaarried wome: ocan W oW
land, This was in aecordance with the statement of kKikuyu
customary law in Cotran's laws of marriage avd Uivorce pg

paragraph 7(c) which reads;

"In the event of a dissolution of the marriage, the
wife is entitled to take all her property, whether
acQuired before, or after the marriage. Property
obtained through the joint efforts of the husband
and wife is divided between them."

Again at p 21 paragraph 5 he writes:-

"Modern development. Any of the wife's self-
acqQuired property i.e. property which she acquires
during the marriage through her own efforts, remains
with her upon divorce."

Vhereas the writer supports the spirit of the above decision,
the interpretation of the customary law was erroneous, It is
as stated by the defence counsel, It is submitted that all
parties should be treated equally.

v.) Inheritance

Where the cohabitation weathers all the storms that threaten
its existence there is one posszibility of its nature being
subjected to judicial scrutiny. This will be after the death
of one of the parties when the question of inheriting the

and
property left arises under Customary law, under many personal

laws in the 'orld?s

Ones heirs always include one's wife or
husband and children. The relations of the deceased who intend
to disinherit the one who was cohabiting with the deceased and
her/his children contend th:t that party was not a spouse as
there was no marriage. The courts have often protected the
party to the cohabitation who survives by extending the English
common law presumption of a velid marriage, to customary law.
Tn English law this presumption is made where parties have
lived as husband and wife for many years and hence have been

accepted by the community as -uch?6 in Yawe v Public Trustce97

the public trustee petitioned the Kenya High Court to determire
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interalia whe he: he appelliant vag ‘1e widow n’ e
deceased. Decision o hig issue was receR=srvy

2
digiribution of !'he deceased, which he was adminis‘ering

The deceased, a Ugandan pilot working with the defunct Fast

~ African Airways died in 1972, I!e belonged to the Baganda
community. From either 1962 or 1963 to the time of death,
he had lived with the appellant as husband and four childreun.
The appellant was a Kenyan whe belonged to the Kikuyu
community. 8he centended that she was married to the
deceased under Kikuyu customary law, The iHigh Court which
relied on Cotran's Hestatement of Kikuyu customary law held
that the appellant was not married to the deceased., She
appealed to the Fast African Court of Appeal. The relatives
of the deceased challenged the alleged marriage. They
recognised the children as heirs but not the appellant. The
court whose leading opinion was delivered by Mustafa J.

allowed the appeal holding that the presumption of a valid
marriage was known to customary law and that here it had not
been rebutted and that the appellant was thus a widow of the

deceased. The Court did not view Cotran's Nestatemenrt of

African law as exhaustive,

It is submitted that the concept of elopement under Customary
law was beneficial and easier to apply in setthng such a
dispute,
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Hyde v Hyde and woodmsnsee (1284) L.i. I” % U 130 at 133

A number of terms used intercnanzesbly to denote an intimate
pairing of a man and a woman in s shared living arrangement;
Informal families; defacto Unions, none-marital cohabitation,
etc "Defacto spouse" cohabitsnt and "Patner™ are used to
refer to one of the unions menbers,

See generally Petar Sarcevic "cohabitation without marrisge;
Yugoslavia experience", American Journsl of Comparative
law Nol. 29 pg. 315.

while authorities on this subject agree that the living
together should have permanence no agreement exists as to
its duration.

See David Cruckshank "living together outside marrage®

a suggestion for the Alberta Institute of law Research and
Reform, Uninversity of Calgerry, April 1979. Also see

Kiziteé Charles Macharia v Rosemeary Moraa High Court of Heny=o
Nrb. Misc, Civil case No. 344 of 1981; Yawe v Public Trustee
Court of Appeal for East Africa Civil Appeal No. 13 of 1974

In this case, the High Court which treated Cotran's Restatemeni

of African law as though it were all exhaustive treatise on
customary laws relating to marriage refused to treat as o
-marriage cohabitation of more tnan seven years where the
deceased's relatives sought to dianherit the woman he had
cohabited with until he died. The East African Court of
Appeal whieh noted that the Reststement was not exhaustive
held that common law presumtion of a valid marriege which is
raised from orolonged cohabitation epplied and that the
woman was a widow of the deceased. The presunption, the
couft”héld was known to customary law,

To help distinguish between customary law concept of elopment
and presumption of marriage under common law.

A

Samuel Gampel, A commentary on "An analysis of the concepts

of the common law marriage and the meretricions union" by
Bryan W, Pritchard, 21 R.F,L. 1977 271 at page 279.

See Professor Oliver M., Ctone, Family law, London, Mac Millan
1977 at p. 30.

See Professor David Cruickshank's article, Supra footnote 5
283 wdwsrd 111 c 23.
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CONCLUSION

We have seen that all homosapiens are human beings of equal worth
and that men and women, species of homosapiens have differnces that give
them different aptitudes that are essential in realising the good life

as by a society. That was the subject matter of our introduction.

In Chapter 1, we have seen that different societies and people
arc entitled to equal respect. We have argued that for a people to
realise the good life, each individual has to be guarantéed equal
e¢.caomic, social and political benefits. That the present marraige Laws
r : Lect the European and African people's concept of a good life. The
law maker and the judge during the colonial rule and after has taken the
view that the indigenous African is inferior and not a mature human being.
What is needed is a total rejection of this view and establishment of a
society based on Africans! ideas to enable everyone to lead a truely good
life.

In the second chapter we saw marriage serves a purpose at both
individual and societal levels, and its preservation is desirable for all,
b+ strict regidity while regarding marriage as such would be failing to
recognise the reality about human beings. Other forms of marriage as
cohabitation outside marriage, and marriage for convenience are emerging.

And we must be able to accomodate them all.

Formalities as regards marriage were the subject matter of chapter
Three. It was submitted that in functional terms or in substance or
essence there is no difference between living together and similar living

together which is preceded by a marriage ceremony.

Lastly chapter four dealt with cohabitation outside marriage. When
asked to give protection of some kind to cohabitation outside mardage,

the courts have often acted on the view that a relief of the kind available



to those cohabiting within the marriage institutions ought to be given
if the nature of the cohabitation is such that expectations and mental
states identical to those found amongst spouses exist. This has been

' the case in both civil and criminal cases.

In criminal cases, the defence of provocation has been extended to:
those cohabiting outside marriage. 1In civil cases the English common law
presunption of a valid marriage which is raised where prolongfpcohabita-
tion is found has been extended to the customary and Islamic marriage laws.
It .. been held that it is known to both where the court knows of the
exis . -nce of a customary marriage elopment and where it does not, a coha-

bitation outside marriage has been Ppheld as a valid customary marriage.

In those cases where a cohabitation is the second one for one of
the parties whose familyigffects many lives of others, the courts have
upheld it by recognising divorce by conduct or by the operation of the
law. Divorce by operation of the law is unknown to the marriage laws in

force the state.

.lthough the¢ courts have gone a long way to protecting the cohabi-
tation outside marriage which serves identical purposes to the ones served
by the marriage, the courts have neither gone far enough nor done so con-
sistently. The criminal law offemce of bigamy should be done away with.
The pri¥ileges given to spouses by the law of evidence should be extended
to those cohabiting outside marriage. Adultery should not be an offence,
instead compensation should be granted to those wronged. 1In civil law such
reliefs as rights to maintanance and inheritance which have origin in coha-
bitations outside marriage should be granted. There should be no strict

adherence to rules that are absolete.

The present writer urges that the cohabitation outside marriage be
treated ini%eSpectﬁlike a marriage unless exceptional circumstances that
demand a different result, exist. There should be no uncertainity in the
various legal techniques used to solve problems of cohabitation outside
marriage. If the courts did the latter then they will only be recognising
and doing openly and consistently what hitherto they had been doing
secretly and haphazardly.
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