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A lot of literature h:s been produced on land ~egistr~tion ~
But little has been written on the im~act of such registration
on customary land ~enure. This has been in reference to the
Hegistered Land _\.ct2 and its impact among the l(ikuyu arid the
Kisii.3 Nobody has attempted to show what sort of land tenure
existed among the Bmbu prior to tne introduction of the ·!.L._'~.
whi::chnow governs all that land in Embu District which has been
registered under it, and the impact which such registration has
had on ~mbu customary land tenure. flly aim in this dissertation
therefore is to examine Embu customary l~nd tenure in relation to
African customary land tenure generally, see whether it was actuall
communal as interpreted by the British and then discuss the
implications of the application of the d.L.A. on land vhich was
1'ormerly held under Embu customary land tenure. 2:hiswill entail
an examination of the app Ldc,tions of sections 27 and 28 of the
q.1.A. by the courts and also a general ex~mination of some of
the work done under the L~nd Control Act (L.G.A.) Cap 302 laws
of Kenya, which goes hand illhand vvith land registration. The
objectives adduced for the introduction of land ..I. egistration \,ill
also be examined to see how far they have been realised or whether

Co.'"the R.1.A.~be rightly described as a futlLpiece of legislation. Lle

This dissertation has four chapters. Chapter one is a general
examination of African customary land tenure. In it I have
attempted to show the nature of the Africans tnt.er-est in Lund and
why the Bri tish were opsessed wi th the idea that _'l.fricancustomary
tenure was communal in nature. I have therefore looked at
different customary land rules that existed in various African tri-
bes in order to see if they were compatible with the British
conception of communal land tenure.

In Chapter two I have discussed Embu customary land tenure.
I have shown that cu tomary land tenure among the Embu people does
not have a marked difference from tht.tof the rest of African
tribes and can rightly be described fiS communal though not communal
in the British sense.
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Chapter three consists of the Historical Background of the
R.L.A. It is a discussion of how customary land tenure as replaced
by statu*~¢y land tenure and the various methods which the British
used in trying to impose on the African the English land tenure.
This chapter includes both~political and economic motives that
were adduced for the intr~duction of individual land tenure although
in actual fact the British were disguising their political motives
in a welter of good economic objectives which were hoped to follow
from individualiz~tion of land.

Chapter four is an examination of the R.L.A. and its application
The na~ure and extent of the rights which it purports to confer are
discussed and the impact which the rigid enforcement of such rights
on the registered proprietor has ;Qn persons who uccording to CUS·Loma:
law·would have a claim on the same piece of land. In this chapter
I have shown how the courts have found it difficult to give strict
application to the provisions of the R.1.A., and how this has
resulted in various attempts to evade and sometimes ignore those
provisions in favour of customary law. All this is a r~sult of
the conflict which exists between statutory lund tenure based on
individual ownership and customary land tenure based on communal
or group ownership. I have also attempted to show ho' the ~.L.A
has almost become a dead letter because most of the economic
objectives that were hoped to result from its application have not
been achieved satisfactorily if at all. This Ccln be said to be
partly because of tryipg to build land registration on customary
land tenure forgetting that the two are incompatible and cannot
york together and partly because of the insufficient und inefficient

ork of the whole registration mechanism. One can concede, however,
that the British have achieved the political objective although. not
as they had perceived it originally. Registration has benefited
the British imperiarism in that colonialism has been followed by
neo-colonialism and Africans are concentrating on the registered
land instead of the unjust political economic institutions inherited.
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CHAPTER ONE

GENEliAL EXAMINATION O-FAFRICAN CUSTOMARY LAND TEWRE

The term tenure is generally used to describe that rel tionship
which exists between manin society and that precious, essential but

scarse

"gift from Godto all his living things to be used nowand in
future",4

namely land. Concepts such as ownership, right and poseession have

been used by vestern writers to indicate individuals intere t in land.
Here the individ~re£ers to the man in a capitalistic soCiety.

In dealing vi th any problems concerning land, it is very important

that one understands the basis of land holding 6 because this ay help
to indic te the rights which a particular individual holds over a

particular piece of land. Thus it has been said7 that the expression -

"ownership" whenused in reference to land is a multi-referencial word.
Implicit in it are all sorts of bundles or amalgamasof rights (including
privileges and powers) and duties over land primarily against persons.

In Ienya, amongthe Africans,different concepts and degrees of owner-
ship of the western type are recognised by the different customary laws that
exist in the different tribes and societies. But this fact did not interest
the BriUsb whowere only interested in knowingwhether customary law

recognises absolute ownerShipSof land by the individual as in their capi-

talist society. Whenthey came to learn that in most tribes title to land

v s ve ted under the highest group head, they concluded that African

jurisprudence does not recognise absolute ownership in land in general and

individual ownerhip in particular. This vas not a gre t discovery since

the philo ophies of life of Africans and Europeans were and have alvays been

different.
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The issue regarding the nature ot the African's interest in land arose

when the colonial government attempted to expropriate land occupied by

Africans. After holding that no ownerlihip of land exists under customary

laws. they proceeded to define rights of Africans over land as tantamount
to rights of squatter or tenant at will or licencee of the crown.9 This
is partly because they did not understand the African concepts of land

ownership and in their attempt to do so. they used alien (English) termi-
nology to describe African customary tenure forgetting that the two are
a ~sult of different philosophies with different moaes of production and

"trying to identify the two is as tutile as is misleading".lO

and partly because their racism which had roots in Darwin's theory of evo-

lution which theory was applied to Africans made them not accept the fact

that such insecure interests in land as existed under castomary land tenure
could exist in a humansociety.

Although the Brt tish did not understand the true position ot African

customary land tenure, they were not tar from beirl3' right when they described
it as communal. To a large extent it can be said that land under customary
law was held communallyin the sense that no individual could claim absolute

private ownership over a piece of land. The true position of native customary
tenure was spelled out in the case ot -TIJANIv« THESECRETARYt SQJTHERN
NIGERIA.11 The applicant. as head of the Oluwafamily was claiming compensation

under the Public Land Ordinance 1903 on the basis of ownership of the landS.
In the judgement it vas observed that

"land in the N ti ve land law belongs to the communityt the village
or family and never to the individual. All member have equal rightsto the land but in every case the Chief or h~ of the community
or village or head of the £amUy ha charge of t!\e Land and in loose
modeof speech is calle<ir.the owner. He is to someextent in the
position of a trustee and as such holds the land for the use of the
communityor f ily. He has control of it and. any memberwhowants
a piece of it to cultivate or build house upon it goes to him for
it. But the land so given still remains the property o£ the community
or family. He cannot make any important decisions of the land without
consult1ng the elders of the conununity or family, and their consent
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What this background to African customary land tenure tells us
)

is that the Africans interest in land has to be vi d against the mode
of production that exi ted in Africa and the philosophy of life that

went with it. Africans were either cu1tivaters, pastoralists or hunters
whose life was largely communal.18 With the comingof imperialism
however, the capitalist modeof production was introduced and this forced

Africans to treat land as a commoditythat could be ownedby the individual
and be bought and old.

The practice in any tribes after the introduction of the colonial

rule was that 1£ a person wanted to ell a parcel of land in which he had
the usufruetuary rights, h had first to obtain permission of the family

head, as in the Iikuyu tribe.19 This was the po i tion in Nyanza. Thus
in ANDIEl1ABAS YI v; WEKHWELA20, where Andiemapurported to sell land

without the consento.t the family, it vas held that he had no capacity to

alienate vb t was family land without the family·s consent.

In the kin hip group, so forms of tenancy was recognised. This

tenancy vas different from that conceived by the British because the customary

tenant was not suppo ed to pay any rent and nonna1ly did not have any fixed
time limit. Rather it was a mere pennissive user of land ownedby others
and these rights were perpetually determin lee It was clear that no

occupation of land ownedby another with or without the owners licence or
le ye could ever ripen into ownership and oust the title of the original

owneror his heirs.2l

The reasons why land was so treasured were very similar in manyof

the tribes.vng the I:ikuyu, land was believ d to be ownednot only by

the living but also by the dead. The tribe was said to be the trustee of
the deceas ;....::! therefore if the land was sold, it would be infringing

rights of the deceased. The Kikuyu thus feared the evil spirits of the dead.

Also to the Iikuyu, land was the only ans of Subsistence. So the idea that

a family could be deprived of its only means of subsistence had to be guarded
against.
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A torm ot alienation could therefore only take place it. for instance,

a tribe was defeated by a neighbouring w~ing tribe and dispossessed
ot its land, e.g. Kikuyuand };Iaasai.22

The Jibana on the other hand believed that they are children of

one mother, the "earth". A supremebeing, the sky spirit sends rains

to tertiliae their mother earth. Since all ana children of this mother,
all membersot the tribe have an equal right to benefit by using that

portion ot the earth in the occupation ot the tribe. Nomemberot the
tribe therefore has any right to alienate a ~ortion ot th~t land. To
them. land belongs to Godand the right to use it is commonto all the
membersot the tribe.23 Thus it can be said that to them, the only way

by which an individual can realise a good lite is by sharing this gitt

trom Godand only in this waycan he live happily.

Nyerere2tcpresse. similar view whenhe says that land could not

be alienated because it belonged to Godand to the future generation.

Each person was entitled to makeuse ot the land in order to satisfy his

humanneed. Each individual had a right to lite and he could not live

without also having the right to somemeansot maintaining lite. Thus

he says that the Africans right to land was simply the right to use it

and he had no other right to it nor did it occur to him that he could
claim it.

Fromthis general examination of African customary land tenure, it
is clear that Atrican Tenure was not communalin the sense ot tenure in
common. The true position could be said to be that ·~~thoughAfricans did
not recognise private ownership of land, they did have individual rights

over the clan or group land, but these were subject to the rights of others
over the same piece of land and they fall short ot absolute ownership in
that they were limited by a numberof restrictions and subject to controls
based on group or clan protection. The tact that a person could have an

undisturbed right of possession or occupation of the family or clan land

meansthat sometorm ot ownership was actually recognised.
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file individual under communalownership enjoyed more

security of tenure than the individual in the absolute ownership since

neither draught nor trade depression could affect the land holders

security, each person being entitled to cultivation rights in the
communalor family land. He had no moneyrent to pay as a condition

of remaining in possession if he was a tenant and wh re there were

tribal dues, these were easily modified if bad harvests ocoxrred.25



CHAPTER TWO

CUST<t1ARY LAND TENURE AMOm THE EMBU

Having examinedAfrican customary tenure in general my intention
in this chapter is to see howthat background Ii ts into mbucust ary

land Tenure. In other words, howfar CaD it be said that the Embupeople

held their land COJIUIlunallyas conceived by the British? To answer this

question it is necessary to go back. to the early stages and examine the

methods that the Embupeople used a means of cquiring lan and howthey

held that land after acquisition.26

The Mbeere and E bu are two Bantu tribe4 wholive in th Eastern

Province 01 the Republic of lenya to the southern slopes of Hount Xenya.

The Embutribe occupies the rth part of EmbuDistrict while the Hbeere
tribe occupies the Southern part.27 Anoutsider will not easily distinguish
the two but to the "Muembu"and "Mumbere,,28they ar two di tinct tribes.

They are believed to have different origins and their eographical boundaries
are distinctly marked. In this chapter I will confine mysel£' to the Embu
tribe since thi i where all the land has been registered as distinct from

Mbeerewhere land adjudication is still going on.

I

The Embupeople h d two ways of acquiring land, n ly, acquisition

by hunting and acquisition by an axe. The first method preced d the econd

since it was used before people came to leam that lite could b earned
through cultivation.

1. ApQl!ISITIO BYBUNTIN:.;(Xuunana Muteao)29

It is believed that this was the .first and earliest method of land

acquisition. Peopl at this time did not knowhowto cultivate. It

be particularly useful during the great £ ine called" araganu"

scatterer, m ing th t P opl were forced to leave their home to go and

live in the caves so as to have easy access to the animals, hunting being

the only way left for th by which they could keep themselve alWe
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This the sons wouldcultivate together with their wives.

1£ the father died before dividing the land amonghis sons, the
elder son assumedthe role 'e.tthe head of the family. Hehad to divide
the land in the samewayas the .father wouldhave done.

Unmarriedgirls were also entitled to a share of the tather's land
it they remainedUl'lDlaJTiedor if their husbandsdivorced themaccording
to the recognised customarydivorce. Sons ot an unmarriedwoman were also
entitled to a share o£ the grandfather's land, so too were sons of a
divorced womani£ no dowryhad been paid" But be£ore children of a
divorce<!woman could get a share of land, the husbandhad to talce an oath
called "Kaurugo"swearing that he does not and will never want the vite back
again.

MNl? TRANSACTIONS

The idea that land could be sold vas not in the mindsof the '1lembu1131

especially during the early stages. Tworeasons can be attributed to this :-
(a) land was plenti£ul and so it a person wantedland, he had only to go
and clear a portion in the forest and (b) t the m.uembu,land belonged to
the family and not to the individual although the individuals used to have
separate shares. Thus the elder son could not sell any piece of land,
even his ownshare, nor could the other sons sell their shares unless they
were ill great di£licul ties. Usually the need tor disposing of the land
concernedpaymentof goats or sheep, tor example, il a son wantedto get
marri d and he had no goats or sheep with which to pay dowry. In.uch a case,
his brothers wouldeither help him solve hi problemor adv1 e him to sell
just a small piece o£ the land, but rarely was he adviSed to sell. What
happenedin practice was that all work, inclUding even marriage, was done
collectively. It one brother wantedto get arried, he wouldbe helped to
pay dowryby the others. It the lather was ali_ he is the one whousually
gave out goats and sheep tor the dovry. The other memberScould not however
re£use with consent 1£ they found that the sale v necessary.
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The idea that land could be sold came as a re ul t of land being

acquired such that there was nowhre where one could go and clear and claim

first clearance, coupled with the introduction of the colonial land policy

and capitali m. This v accelerated by the increase in population. Even

at this stage, only the "Muuni" (first acquirer) could sell the land without
being accountable to anybody.

During a sale transaction, elders ot the clan would be called and
"uulci" - honey would be cooked. Ttle honey vas poured on the ground to
mark the boundary ot the land being sold from the:re st. Once a piece ot
land vas spld, the sons could no longer claim it as heirs tor nOlIthere

was clear evidence that the 1 d had ceased to belong to their father.
But generally peaking t lan s es rarely occurred wtil the introductiOl. of

land registration.

There was nothing like leases, mortgage or charges under Embu

customary law. A person could borrow 1 d for cultivation. The borrowers

were called" voi". They usually came during famines from the neighbouring

tribes mostly £romMbeere and Ukambani, places which up to today have

sc raintall. The borrower vas given a place to cultivate with no

payment as consider tio tor the cultivation rigilts. lIe had only to bring
honey in a crmtainer called "ki them.be". The honey was to serve as a sign ot good

intentions. It intimate friendship developed between the fam1ly and the

borrower, he could be "born" into the family and becomeas one of the family

members. For him to be born he had to slaughter a h oat to be eaten by the
family an then give to the £ ily some agreed number o£ cow, heep and

go t. He would then be given share ot the family's land. But the land
so given still remained part ot the family's land so that he could not deal

with it at hi pleasure.

MABXIIG OF THE BOUND Y

As population increased, it was found neces ary to have boundaries

so as to curb any land disputes that were opt to arise.



13

This was done by planting what the aembucalled "tleingi cia duiri" or

"ndumaya njogu" or yet atill another kind of plant tion called "kirigi".
But the most everlasting plantation which used to be planted was led
"kamatharathare". A council of elders would be called and the boundaries
determined after which the plantations would be planted. The eld rs were
there to ct as witne es in case any dispute as to ownership arose. 1£
there was any dispute an oxen was alaugbtered to be eaten during the

determination of the dispute. To pr9Ve owner hip of land, a p ty had to

trace the person whohad first acquired it and showthat he had inherited

the said 1 d f'romhim or prove that he had bought it. The parti s were
asked to take an oath 1£ they were sure that what they were saying as

true. Taking of' 0 th was regarded v ry sacred act and it was believed
th t 1£ ybody took it falsely, bad. luck uld befall him and his family

and this usually happened in one way or the other. 0 rarely did anybody

swear on oath if he knewhe was not telling the truth and so disputes were

very rare

These included t- (a) pl ces for public meetings called t'Matiri"

which no person had a right to cultivate. Theywere left out ven at the
time Of' adjudication and registratinn; (b) Dancing grounds. These were
lac ted in pl ces where land had been acquired but the owners could not
prevent public mbers from holding dances th e. These lands were claimed

by the ~fers t the time of adjudication; (c) rivers, salt lakes and
fighting 9round. The fi9ht~unds had no owner and d ing adjudication

they were allocated to the "Gatavin and "Ngua", the biggest cl.anSin EJllbu.

Whenthe Europeans camet they tried to negotiate with the aembuso
that they could sell them land. Because of the close tie that existed
between the individual and the clan, the embureplied that land belonged

to the cl and not to the individual and nobodyhad a right to alienate it.

This i what the Europeans interpreted to ean that land belonged to the

community and that there was no individual ownership of land und r Embu

customary tenure. This was in a way true bee nse in the latter stages no
individual could actually claim ownership of land to the exclusion of other
membersof the family
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But it falls

in that each individ

piece of land

____unal 32ownership as percieved by the British

within the family group had rights in a particular

The position ng the aembucan be said to be that during the
early stages, a kind of individual ownership existed wh:ich with the
extension of the kinship group as population increased, resulted to family

ownership and clan ownership. This to someextent can be described as
communalownership. There were so manyrestrictions as regards land
disposition that even if one can be said to have held a definite piece of
land within the family land, he could not think of alienating itt without

leave of the other family membersand hen serious need arose to warrant

a sale Even when such need arose, it was not the practice to se lout ide
the clan Thus the idea of a foreigner (Englishman) coming 0 buy and was

very repulsive 0 the muembuwho thought that the Europ an wanted to carry

the soil with h~

Fromthi examination of Embucustomary land tenure, it can be

seen that Embucustomary land tenure did not have a marked difference £rom

the rest of AEric or, to c nearer home, from the rest of Kenya.

v ur• R ,\ \ ,
1."~noY
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CHAPTER THREE

BRITISH IMPERIALISM ATWORK

\ie haVe already een in chapter on th t African customary land

tenure can be generally described as communalbecause of the ode in which
land was held. As we have seen:in .chapter one thi was also the position

in Embuprior to the comingof the Europeans. The position has however

changed drastically since the declaration 01 Ienya as one of the British

Protectorates in 1895. Land today is governed by various enactments one
of them being the R.L.A. the subject of this dissertation.

This chapter deals with the history of the R.L.A. It showshow
African land tenure evolved from commtmalownership to individual ownership

which the R.L.A. purports to confer. I have confined ysel£ to the British
dealings in land in the interio of Ienya distinct fro the ten miles

coastal belt. This is bee use EmbuDistrict, vi th which I specifically

concerned, is located in the inte ior and the ten mile coastal belt has a

different history_

The concept of individual owne hip e e with the British in the 19th

century although it was not until in the latter half of the 20th century that
it was int ed to the Ieny. A.£ cans 33 As we shall gee, the re 0lS for

its introduction were both litically and economically geared but before

comingto that, it is necessary to have clear picture of what the British

ant by individual ownership.

The English concept of land tenure was that of the "fee imple estate".
This to themmeant absolute ownership of land. It i the largest est te
knownin nglish law. It w completely unlimited in scope and duration and
the grantee could use it in any way he preferred subject only to laws passed
by the crown as to how1 d should be used.

To the British, land was a commodity,a property. It could be owned,Do
ght, old or mortgaged. The owner could farm it, build on it. or even

neglect it on his ownfree will. He could lend it to anybody he was willing to

him rent for the use of it. He was not impeachable for any waste. In other

words he enjoyed the whole interest in 1be land.
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Theboundaxieswere well defined to markthe extent of each holding. Where
land was not ownedby the individual or community,it was considered as
ownerJessOX'VacaDtand title to it accrued to the sovereign.34

On comingto AEl'ica, the British tried to fit this concept into
African Land.Tenure. Theywanted to knowif Africans had any established
rights in land tantamount to individual ownershipor whether their lands
were ownedby a sovereign omewhere. After long inquiries arldobservations, they
realised as we saw in chapter one that their concept 01 land ownershipwas

quite diflereut from that 01 the Africans. Theytound no well defined
boundaries to mark particular piece of land tram the other. A tribe like the
X!kuyu whichpractised shitting cultivation allowed somelands to lay tallOW'
while their ownerscultivated omewhereelse. A pastoralist tribe like the
Haasai had vast areas lor grazing. To the British, all these areas seemed
vacarlt and own r1•• s. Theytherelore e to the conclusion that Africans
had no rights 01 ownershipto land and that what they had was only occupationsl
or usut'ractuary rights. This conclusion was accelerated by the tact that when
they tried to negotiate any land sal s with the African tribes, they were told
that the lands could not be sold because they belonged to eith~r a lamily.
group or c unity and that no individual had any right to alienate or dispose
ot it.

Whywere the British so interested in knowingwhether Africans hut
any established rights in land? To answer this question, I will divide the
wholeperiod of British imperialism into three phases allot whichwill show
British imperialism t work.

PHASEONE 1892 - 1122
During this period, the British did not mowwhat rights they had in

regard to Atrican land.

Amongthe manyreasons whythe British wanted to assumejurisdiction
over East AErica in the 19th century was the desire to control tenya tor its
agricu.ltural potential.
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TheBritish saw in Ienya a source of rtN material , i.e. the tropical
products for their industries and also market for their surplus goods.
For this reason, the ettler economyhad to be e to work in Ienya somehow.
For it to work, Brit1sh ettlers had to be attracted. Theywere the only
ones whopos essed the neces ary knowhowof exploiting the natural resources
and facilitating Ienyats economicdevelopment. The settlers could not come
unless they were promisedland with indeafeasible titles whichcould guarantee
themsecurity ot tenure. TheBritish were at a tix. 1£ African land was
communallyowned,howwere they goh1gto acquire land for the settlers? Sales
proved impossible or v ry di£ticul t to conclude, yet land for the settlers had
to be got at any cost. The probl during this period was thus one ot acquiring
land.for the Europeansettelrs. Somelegal meanshad to be sought of acquiring
land right in Ianya.

In 1897, the Indian LandAcquisition Act of 1894was extended to I:enya
to allow compulsoryacquisition ot land tor the railwAY,governmentbuildings
and other public purposes.35 In the s year a set of land Regulations were
promulgatedto provide land tor settlers. These perm!tted the Commissionerto
offer certitic te of occupancyfor 21 years, later extended to 99 years,
Thes.eRegulations vere d 0 be tor the maintenanceof peace and goodorder.

fHA E TWO 1829 - 1959

Themethods tioned abovewere found to be inadequate ince they did
not provide the security of ti tl which th settlers wanted. Onlyfew settlers
applied tor grant ot uch land. Sucha 1tuation could not continue. Other

ans of acquiring land had to be devised. By 1899, it had also began to be
accepted that Ienya was to be a wb!te man's country.

The period between1899..•1959was therefore one in which an attempt
wasmadeto makeIenya a white • country. regard land it meant
dispossessing Africans and giving it to Europeans. It also meantpacifying
Africans so that they might not shake the colonial economy.
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This period saw the p sate of a numberot ordinances all designated to acquire
land for the British and protecting the British economy. These ordinances, as
we are going to see, led to insecurity on the part of Africans which insecurity
cOuldhave led to rebellion as actually happenedin 1952.

In 1899, the legal advisers advised the British governmentthat the
declaration of a protector te enabled it to claim sovereign rights over
unoccupiedlands.36 Oecupationvas evidencedby physical occupation or actual
residence. Anyland thus unocc:upiedreverted to her majesty as crownland and
it COUldbe granted to individuals in fee or any other term.

In 1901 and 1902 orders in council were passed gi'ring e£fect to this
legal advice. The crownlands ordinance ot 190237passed under the 1902 order
in council eDabledthe c:rownto assum title to waste, unoccupiedor uncultivated
land aDdalienate it to the Europeanimmigrants. Crownland was defined as

"all public lands vb1chfor th time being are subject to the
control of her majeaty by vitue ot any treaty, convention or agreement,
or her majesty's protectorate, and all lands which 11li\Y hereafter be
acquired by her majesty under the lands 4Cquisiton Act, 1894, or
otherv1ae howsoever."38

Suchland could be e1ther sold or leased by the ConmissiDneron such terms
and conditions as he thOughtfit subject only to directions of the Secretary
of tate.39 The term public was not defined Thus the colonial administrators
were left with powerto assumetitle to and ienate any land in the protectorate.

A lot ot di£ficul ties arose £romthe dispo session ot Africans £romtheir
lands. This led to a feeling of insecurity on the part of the ettlers. '1'0
guarantee themlegal as weU as judicial security, Africans were grouped in
res :rves fer removed£rem Europeansettlement.4O AnYland fowd useful for
Europeansettlement vas to be set aside for their exclusb-e use, actual or
perspective. The aim of the creation of African reserves in 1904 was thus to Secul'
land for Europeanoccupation. Theuti ve reserves were howeverDot free frca
alienation for British settlement it this was found necessary.
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In 1915mother crownlands ordinance41 was passed. It confirmed
the extent of powerwhich the protectorate governmenthad over land. Crown
lands were re-de£ined to makeit clear that they included land occupied by
natives and land reserved by the governor tor the use and support of the
membersof the native tribes. All native rights were held to have disappeared

42by virtue of the 1915ordinance whichnOlIvested the reserves in the corwn.
Althoughland 0 reserved for the natives could not be sold, leased or disposed
of unless it was no longer needed for the occup tion of the natives, this w
only in theory and gave no legal security to the Africans because any re erve
could be red it needed for Europeanssettlement. Atricans thus remained
tentants at will of the crown. Powerof leasing was extended fro 99 to
999 years.

The establi hmentof reserves disrupted patterns of land use and land
holding amongthe natives considerably.43 This led to a feeling of insecurity
as regards land rights. In 1926 it vas felt that it was necessary to guarantee t

. 44 natisomesecurity of tenure. In 1924. the ArmsbyGore COJmli sion had been set
to look into the apprehensions of the natives il'1-the reserves and makerecomme-ld
ndations as to howthey ~eu,be guaranteed security ot tenure. It recommended
that rights should be clearly defined in areas where there was considerable
Europeansettlement.45

Following the conmis:siont•recommendations,the 1930Native Lands Trust
46Ordinancevas enacted. All reserves vere declared native reserves for ever

though still remaining crownlaud. Administration of the reserve was placed
under Native Landi Trust Boards who vere supposedto represent native interests.
Hatives were not to alieaate any land in the reserves r The govemor.'Could
still grant leases and licences aDd set apart land £ r certain purposes.

In 1932, the Carter Land C issiDn47 was appointed to look into the needs
of the native population in respect to land and whether they should hold land
on tribal or individual tenure. The Commi sion reco ended that security for
all races hould be provided for by makingsure that African reserves were
secure and free £romencroachmentby Europeansettlers and other non-European
races.
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This wasgiven effect by the 1939Native Areas Order in council and Highlands
Order in council whichset up bOundariesfor the Highlandsand the native
are • This still gave no legal title to the Africans especially the X1kuyu
whocontinued to demandtitles in the reserves.

Thecolonial government t last realized that somethinghad to be done
about the overcrowclingand overstoclc.ingin the reserve. Social and economic'
changeshad to be effected in the reserves by encouragingAfrican agriculture.
The1930world wide depression had hit the settler economyso hard that it
was left in disarr~. Encouragementof African agriculture wouldhelp in
reviving the settler economy.

Astate of 1ndeci ion prevailed between1939and 1952as the British
tried to seeLthe actual problemlay. At first population pressure v did Lwher~
to be the probl • Resettlement.ana betterment schemeswere introduced but
these too could not olve the problem.

At last the problemwas seen as one of land tenure. It was said that
African land tenure (a) encouragedfragmentation in that there were situations
whereone could be fOWldhaving several pieces of land in different areas,
thus cutting downon retums to labour and time, (b) was conduciveto incessant
land disputes. Since land wascommunallyownedbut individually allocated. it
wasd1£ficult to say exactly whereone h been allocated. With such land dis-
putes, there could not be any long term capital investment. CUStomaryland tenure
was therefore said to be an insecure basis for generating agricultural credit whicl
was essential 1£ agricultural developmentwas to be effected; (c) encouraged
sub-division of holdings through the systemof inheritance whichwas pluralistic
in nature, thus leading to units of sub.economicsize. Whatwas required was
therefore a systemof individual ownershipof land whereeach per on could be
identified vtth aLpieceof land. [particular

Three stages were reCClDmeDded,namely, adjudication. consolidation
and registration.
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It vas to advi e on the nature and form of title well as matters regarding
/eontrol and regi!$tration of land transactions. It recOJJUllendedthat title
- should be absolute except for matter of succession and that such land should

be taken out of the scope of the Native "and Trust Ordinance, hence £ree £rom
the control of the Trust Boards.

Ownershipof up to five people vas reconrended as a sateguard against fragme
tation. regards control IIUdregistration of land Tr ctions, me ures
similar to those obtaining in the Highlands under the 1944 LandControl Act
were rec ed.55

Tbe East African RoyalCommission56had found that maintenanceof both
tribal and racial barriers as existed were incompatible vi th the development
of a moderneconomy. TheHighlands Order in council vas not giving the
Europeansthe security they had hopedfor. It therefore recommendedthat
Africans vi th farming abUi ty be allowed to possess land in the Highlands so
that a single rural economycould be created •

. The colonial masters by this time had also realized that independence
vas inevitable and that colonial rule vould not continue. So there was a need
to create a situation wherebyeven 1£ independencevas gral'lted, the status quo
wouldstill be maintained as far as the colonial economywas concemed. 1£
Africans vere allowed to hold land on the samefooting with Europeans, on the
comingof. independence, the Europeanswouldbe assured of security of their 1 tis.

Following the recommendationsof the workingparty and the East African
RoyalCommision, the 1959 Native lands Registr tion Ordinance57and the 1959
LandCOntrol ( ative Lands) Ordinance5Swere enacted and instructions on
reg! tration cpleted. Ownershipvas to be established by ,roving long
occupationto the satisfaction of th tradi tiona! authority.

BySection 33(3) every land ownernamed.in the adju4ication rogi ter vas
to be registered the "£reehold" ownero£ the lend concerned.
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By Section 37( ) registration of the freehold title to any land was vested

in the person registered as prop:detor on estate in fee simple in such land

together with all interest and privileges belonging or appurtenant thereto.

By virtue of ection 89(1) suits after registrati were precluded. No

court had power to rectify first registration even if fraud ently obtained.59

The Regi tration Bill also madeprovision for the recording of any
interest, lease, right of occup~tfgl. ~lfi~rgbi'16~elir~I1>'ft~lWv~a.rld :&ether

bycustom or otherwise. Customarytenancy howeverwas not recognised as an
overriding interest.

The Bill was al 0 to recogni e the work done by the 1956 Land Tenure
Rules which w placed beyond legal challenge.

The effect of th ill was said to be to defeat all existing rights

int rests under customary law unless expressly shownon the Register.60

The L d Control Act was closely modelled on the 1944 Control Ordinance
applying in the Highlands. Its purpo e was to control all dispositians in

registered land including tr tiona by way of ucces ion except where no

subdivisions were involved. Divisional Boards w re ub quently set up for

purposes of granting or refusing consent to such tnmsactions, e.g. the Board.
could re£u.s consent i.t its effect vas to vest 1 d in more than 5 per.ollS
ppeals 1y to the Provincial Board whosedecision was final and conclusive.

Towardsthe end of 1959, proposal were m e to end racial exclusiveness
of the Highlands. Racial rest~ictions on land sales were to be eliminated.
Restrictions could be impoed only to prevent quality land from passing to persons
not equipped to farm it fectivelyor Productively.6l

t last the colonial masters had succeeded in imposing the colonial
economyinto enya and allowing Africans to have a share in its working. The

que tion which remained was to see howthis comprehensive system of land

ation and control would work.

~ ..........•.-~
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PHASE THREE - 1960 - 1977

This was the period of replacing COlonialism with ne COlonialism.

As far as land was concerned, land consolidation and registration had to

continue even alter the granting of independence. As Garr Wasserman quo ~ i ng

A. Mohiddin s~s,

"Independence was granted on the basis of the continuation
of the system and not of its destruction". 62

Economicarguments were adduced for the continuation of the European

economy. It was necessary to retain the large farming system and the European

farmers because; as was said, the economydepended on the European agricultural

system. Anychange in the agricultural system would result in African
in-. 63unemploymentand a drop· forelgn investment Thus the economic arguments

favoured the preservation of the economic and political status quOt . '.

Although muchemphasis was put on the development in the African areas, this
was an attempt to draw Nationalist attention away from the white Highlands.

The post colonial government accepted the colonial government views.

This can be seen in the 1966-70 and 1970-74 Developmentplans. In the 1966-70
plan, it was reported that regi tration and appropriate consolidation of holding
stimulated increases in ef£icieney and output far out of proportion to the
cost 01 the process.

Having accepted these arguments, the government in 1961 repealed the 1959
land control ordinance and the 1944 land control ordinance replacing them by

eparate transitional provisions. These were in turn repealed in 1963 and
replaced by a single set of transitional provisions which survived up to 1967,
having been accepted as desirable by the po t colonial government.

In 1967. new set of substantive Control Act64 was passed under which
the land market is presently regulated. De,pite these changes the basic
principles and administration trueture in the 1944 and 1959 ordinances still
remain.
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He further held that as the defendants did not attempt to prove the allegation
that the plaintitt had obtained the reglstratiDn by concealmentor talse
representation ot material tact , he was not satistied that she had obtained.
it by fraUd or mistake. But that

•• even it tr :wi had been proved, the plaintiEEts title vas
indefeasible as it was a first registration •••70

The social eEtect of these two cases is that the security ot tenure
whichhad been afEordedby customaryland tenure is nowgone. Instead ot
land serving the needs of the family it not the community a whole, some
ot the tamUy membersnov have to be at the mercyot the registered. proprietor.
Theyhave to t lcneel dawnto him rest they be evicted £romthe land and
remain landles •

Amongthe Aembu,it was very rare that a lather could be heard to have
disinherited his son or refused him a share ot his land. yet this is vb t is
happeningbecause ot the introduction ot the R.L.A. Accordingto customary
law, iE a n seriously wrongedhis father, all he had to do was to slaugher a
cowtor the father as Sign ot repentance, an act called "kurI.ltanthinjolt.
The elder wouldspe to the f ther and the son. The on had to promise not
to repeat the wrongagain and that serious consequenceswouldfollow 1£ ever
he did so. With the comingof the R.L.A,. the trong ties that existed. between
the family and ancestral land have nowbeen considerably weakened1£ not
completely broken as shownby the above two cas • Fathers nowadaysdo not care
whether their sons have got land or not.

Only in one reported. case has the ~enyaHighCourt held a different view
in regard to a tomaryland claim. This is in the case ot MAGUTHUv. MAGUTHU.71

In that case, Mean J. held that the plaintiff held the land under a customary
trust whichwas inherent in the Kikuyucustomarylaw. This holding was based on
the view th tit is contrary to the Iikuyu customthat a t ther during his 11£e
could give _ay land belonging to him to one son only to the exclusion o£ others.
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He thus said that there v no need to regi tel' the defendant as trustee
tor he was registered as the eldest son o£ the family in accordancewith the
Iikuyu custom.

It is clear in this case that the judge vas trying to evade the unjust
consequencesthat are brought about by the rigid application of the R.L.A.,
and in particular section 28. In no other reported case howeverhas the
decision in MAGUTHUv. HAGOTBUbeen follovecl.

Althoughsomepeople might argue that the recent decisions in OBIERO
v« OPIYO,and ESIROYOv. ESIROYOshowtilat the HighCourt will not easily
depart from the strict application o£ the R.L.A., it is important to note
that in none of the above two cases wasHAGUTHUv. MAGUTHUreferred to. The
decisions in those cases can therefore be said to have been reached per
incuriam.

It is also worth noting that the two cases were decided by English
judges whoare oriented according to the English wayof lite. A judge's
interpretation is judged fl'Qllor directed by the sensitivity of the area
he comesfrom. The English world being the individual property world as
shownby their concept of the fee simple owner, Inell I' J. and Bennet JG
interpreted the R.t A. in the light of their fee simple ownerdisregarding
any other factor_ that might have influenced the registrations. They ignored
the fact that they were applYinga newconcept of ownershipto people hose
concept of prpperty ownershipwas quite different from theirs. Theywere
imposingnotions of private property on a society still communallyoriented.
This is because they were still utfering from the colonial hangover. The uperio%
court had been introduced to serve as instruments of colonial policy whichwas
opposedto th traditional patterns of economicactivity and social relationships
uponwhichwas founded the ystem.sof customarylaw, the sole aim being to

transform the economyand admhrJster the territory to lit mot effectively into
the world capitalistic system.72
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On the other hand. MadanJ. whodecided MAGU'l'HUv« MAGUTHUwaswell
acquainted with the African wayot life. Being once a Minister tor Asian
aftairs, he had been quite involved in Ienya's political lite. He took
the view of most African ju4ges especially those in the lower magistrates
courts. Thesemagistrates are well versed vi th the African customs.. Eg,
they knowthat a son is entitled to a tather's share ot the land. As such, when
they are adjudicating over a dispute concerning land, they look at the provisions
ot the R.L.A. in the light of customarylaw and where the two contlict, they
tend to makecustomarylaw prevail.

Embuis one of those tribes wherecustomaryrights still linger in
the mindsof somepeople. Consequently,magistrates are faced with much
diffieul.ties in trying to uphold the provisions of the R.L.A. Legally they
feeLboundto apply the law as it is but socially they feel that the needs
of the people must be met. Anexaminationof twocase will illustrate this.

In civil case No. 6/74. the plaintiff was seeking an eviction order to
evict the defendant, his son, from his land fOr threatening to do harmto himand
other membersof the plaintiff's family and damaginghis crops. The son contended
that the plainti.ff had.ignored himd.uringdemarcationand had not given him a
share of the land whengiving the other sons because he vas small. But nowhe
wasmarried with c:hildren and had no land. Facedwith the conflict between
a customaryclaim and the provisions of the R.L.A., the Resident Magistrate
ordered that the defendant should remainon the land so long as he does not
interfere with the eo-operation of the family, and in default, he should be
evicted, thus in a waystriking a balance betweenthe two. In delivering the
judgement, the court took into consideration the fact that the defendant was
the legitimate son of the plaintiff.

In civil case No. 10/75. the magistrate ignored section 28 and gave
effect to a customaryclaim. Thedefendant was the registered proprietor and the
plaintiff was his son. Thedefendant had told the plaintiff to be cultivating
on his land but had later given it to another of his sons. Henowwantedto
evict the plaintiff.
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The plaintiff vas praying for a vesting order vesting halt of the defendant's

land in him. The Resident Magistrate ordered that half of the defendants

land be vested in the plaintiff.

From these two eases, we see hOVeven the courts in Embutry to evade

the social cOl18equencesof the 1 al effects of land registration. '!'hi is

because ot the awareness that land. belong to the family and not to the

indivadual, and that even if it might be registered by the nameof one per on,
he is sate.:.to hold it in trust for the family, just as it vas held in HAGUTHU

v. MAGU'l'HU.Thus unless the father has given each son a share of his land,

the land he owns is said to belong to hill and hiS sons.

The s conclusion as above can be deduced £rom the working of the land
Adjudication C ittee. The C ittee, being madeup of elders yell versed in
customary law carried on adjudication in accordance with customary lave They

determined vho the head o£the family was and then registered him or the eldest
son as the registered owner. AccOrdingto the understanding of the family, he
vas not being registered so as to b the exclusive owner but as a ign that the

land belonged to th t family so th t an out ider would not claim it. TOthem,
it vas quite clear that what w being registered was f ily land and the elders

vere well aware of this. I do not think that it vas explained to them that the

registered owner would becomethe exclusive owner to the exclusion of all other
-fo

f ily members, for it this was done, they would have seen",it that the land

v sub-divided. It is O1llynow that the registered owners have cometo

r alise what registration actually means. As a re ult, they have began taking

advantage of its 1gal effect. so as to evict p ODS who are also supposed to

be owners ot the s land. Fromthis, it c rightly be argued that as land

legistration is informed by African customs, as h ld in MAGUTHUv. KAGUTHU,

land under the R.L.A. is held under customary law and that therefore MAGUTHtJv«

MAGUTBUvas correctly decided. Proprietorship to the African is unheard of,

trusteeship being the rule can be deduced by mytwo cases. It can also be
argued from this reasoning that it v not nece sary to include customary

interests in Sectibn 30 as being amongthe overriding interests since their

inclusion is en urad by the very process of registration.
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Although the Act thus purports to declare one as absolute proprietor,

from my illustrations, it can rightly be said that the security so envisaged
is not well guaranteed since social considerations still continue to shape
the courts' decisions. It can also be argued that although the R.L.A.
purports to change customary law both in law and practice, it does not do

so since the courts do all they can to evade its provisions or ignore them

all together where they con£lict with a well recognised customary law. My
recol'Dll1elldationwould be that the courts should ignore sections 27 and 28 so

tar as the land in dispute concerns a customary claim and where the land

happens to have been registered during the early stages o£ consolidation. since

thi is the time whenregistration was being Wormed by customary law.

Sections 27 and 28 should only aDiYto those people whoacquire land either

by sale or through court t s order and not to those who inherit ancestral

land since as regards ancestral land, there vUl alw~ be people entitled

to inherit the title.

It vas hoped that tenure reform would provide the basis for an agrarian

revolution. This was hoped to comein the £olloving ways 1-

(1) Consolidation o£ scattered fragments was to curb fragmentation
and thus cure sub-economic parcellation creating land units of

economic size sound for agricultural develop. This was to

tacilitate the planting o£ cash crops and rapid improvementin
the technique of farming.

(2) The issue of ind~£easible titles was to provide security from

litigation which was s I to be prevalent under customary land

tenure thus cutting downreturns to labour and time. People

could spend the time spent in settling disputes in developing

the land.

(3) Individual titles would guarantee security of tenure. This would

makeland a marketable commodityfreely transterable and chargeable

as security for raising credit for agricultural devel~pment.
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These intentions, as they stood were very sound if only they could be
practicable. Anexaminationo£ what has been taking place in Embuwill show
that these intentions have not been Eully realized 1£ at all.

FRAGMENTATION

To prevent fragmentation, the workingparty recommendedownershipo£ up
to five people as co-proprietors or division of the land into five shares
provided that they are not below a certain minimums~, and compensationto
be paid to those heirs whodid not obtain the land by those whoobtained it.7a

These recommendationswere incorporated in Sections 101 and 120 If the R.L.A.

,TO a certain extent, the system seemsto have workedwell in Embuwithin
the past few years of registration. Accordingto the AnnualReports an average
of 43 successions were registered each year from 1971- 1975. and £romJanuary
to November1976, 78 successions were registered, thus showingthat the number
is gradually increasing. This does not meanthat only 43 proprietors dte in
Embueach year. but it showsthat Embupeople are becomingmoreand moreaware
of the:.need to register transmissions as the 1976data shows. The reason I
can adducefor this willingness to register is that land in Embuhas not as
yet becomeso scarce as to entail subdivision to a very small unit. Onthe
other hand, few cases involve succession o£ more than tive people, so there is
no risk of any of thembeing dispossessed of his share in case of registration.
I only cameacross one case where 2 people had been registered as co-proprietors
and this did not even involve successiDn. The sons are also awareof the fact that
with a title deed, one might be lucky enoughto be advanceda loan. Since such
registration does not involve any disposses ion, they see no reason whythey
should not register. However,with the increase in population, it remains to
be seen whether the percentage will be higher or lower as years go by.

Mydata abOvehoweverdoes not meanth t there are no cases where
transmissions are not reg! tered. Timedid not allow meto do any research on
this. It is therefore d1£ficult to find out the numberof such case 1£ any.
But the tact that mydiscussion above in41uates that land is still held under
customaryland law mayhelp to suggest that there maybe such cases.
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Conolidation ~ be said to have brought about improvementin the
technique of farming in th t a person i able to take care of his crops well
it they are in one place without having to movefrom 0 place to another.
But this per se cannot bring any improvementif a person does not have
the necessary farming equipments. Only the few people whoare lucky enought
to get loans to buy farm implementscan makerapid improvementsin their
fams aDd this is not so in Embuwhere almost 99%dependon hand labour.
This may be one of the reasons whyc h crops are not grownon very large
scale.

It can thus b seen that consolidation and registration has not
succeeded in stop,ing .fragmentationas vas expected and the improvementin
agriculture has been miniJRal..

LAND DISPUTES

Land disputes were not very prevalent i Embubefore the introduction
of the R.L.A. and where they arose, the elder easily resolved. them. Land

disputes can actually be said to have been brought by the introduction of the
British rule th newconcepts of land holding which forced th Africans to try
to identifY themselveswith a particular piece of land. Landy, ppo to
serve the family and this is whywe find that even a ''Muvoi''(borrower) was
allowed.to cultivate en the land without any valuabl consideratinn.

However,even 1£ we accept that customaryland tenure was conducive to
incessant land disputes, has registration ot titl s in any way ucceeded in
lessening such disputes? It is true that with the introduction ot consolidation,
ti tle were necessary so that each per ont$ parcel of land Couldbe well defined.
Without registr tion, manycases wauldb Il eded to establi h claim. But land
disputes o£ten aris from di£terent angles all connectedwith the workingof
the registration machinery.

The 1972- 1976dat will howthat land cases in Embuhave actually
increased and seemto b still increasing.75
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Th !iain:uil'f attempted to sell the sameland in 1974and so the

a! ifendan t.l., VI to the land registI7 and cautioned the land. Theplaintiff sued
£01' an order that the defendant removethe caution fromhis land. The land was
still regi tered in the plaint1£f's n • Relyingon Section 6(1)(a) of the Land
Control Act, the R si::1entMagistrate held that the transaction wasvoid for want of
consent and ordered the defendant to removethe e ution with immediateeffect.

ITheplaintiff was to re£undShs 2,200 to the defendant.

Thequestion posedby this case is. since the defendant wouldhave to
vacate the land, webredoes he go? what happensto his house and kitchen worth
Shs 6,526/40 and Shs 1.06..8whichwouldhave to be demolised. Theplaintiff is
not legally boundto c pensate himfor the houses or any improvementwhichhe has
doneon the land. Section 7 L.C.A. provide only for recovery of moneyor any
valuable consideration paid, whichin this case is only Shs 2,200.

It is interesting and urprising to note that in the abovecase the
magistrate excusedthe parties from the penalties iDlpoedby Section 22 of
L.C.A. on parties whodo ~hing to fUrther a voidable transaction, on the ground
that the parties entered into the transaction in 1963, but he could not excuse
themfromthe unfair con equencesof Section 6(1)(a) t.C.A.

Lackof effective organi ed machineryfor registration also increases
land disputes. In the case of PlTERN'iAGAv. NJIRU GIDEON, a 1976case, the
defendant bought a piece of land £roma third party, but the newparcel nulllbers

given by the LandCOntrolBoardwere not registered inee the surveyors had
not cometo survey the land despite the fact that the defendant had paid them
the necessary moneyaDdhad been issued with receipt. Takingadvantagesif

the fact that the regi tel' had not been altered, the plaintiff transacted
with the party for the ale of a piece of land whichincluded part of
the defendant's land and it is only whenthe defendant sawthe surveyors
with the plaintiff comingto survey the land that he realized that part of
his land had been sold. Theplainti££ w now eking an order to evict the
defendant fromhi piece of land.
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LAN.D AS A MARK TAB1~ COMMODITY

One of the aims of individualization of land was to make
land a marketable commodity freely transferable so that the owner
can dispose it, charge it or lease it at his own '£ree will.

From the working of the Land Control Boards, it has been
observed77 that in granting consent the Boards are more interested
in preserving the traditional rules and principles than in facili-
tating land development as envisaged by the tenure reform •
Traditional rights of access and inheritance continue to uetermine
the farmers freedom of disposition despite express provisions
that the Boards may take into acco~nt family matters only if they
consider it necessary, taking into consideration that the registe-
red owner is not subject to considerations anddduties based on
customary law unless they amount to overriding interests.78
Thus they were warned not to intervene on behalf of customary
law prejudice so as .io t to fr l 'trate a transaction which in
other reE~ccts would be for ~ooa of the coun~ry.

The Embu North Lund Control Board seems not to have been
improeeed by thi 'urn1ng. Th~ Lend Oontrol Board n~t a show
that tho Beard doe not srant oon~ant to a transaotion it uny
m~moer ett*h@ fam1lr ob~~et~ to th~ tr~no~ot1ont ~hue in one
case79, an applioation was deferred beoause sons 0 th applioant
did not agree to it. In other cases60, applicants wereuaeked
to bring either all sons or the son's wife to the Board, or the
application refused because the applicant had many children and
in future tney would face difficulties and hardships for lack
of enollgh land.

However, the commonest ground for refusal seems to be based
on whether the applicant has any other land on which to settle.
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If he has no oth~r land, as the ~oard notes, this would lead to
poverty, landlessness and social economic problems, thereby
defeating one of the aims of the Land Control Act, i.e. to
prevent rural ideptedenss of a peasantry unused to the freedoms
and responsibilities of individual land tenure. Thus in f 'n No.
13/11 where the applicant wanted to sell his land so as to go
and look for a job, consent was refused. This, as the Board noted,
was contrary to Mzee's call of "go back to the land".

_ This leads to the conclusion that in trying to prevent
landlessness, one of the aims land reform, i.e. to make land a
marketable commodity is hindered, for the two are incompatible.

On the other hand, it cannot be denied that for those people
to whom the social considerationSdo not apply, land has actually
become a marketable commodity. In .smbu, there has been an average
of 634 land transfers according to the 1911 - 15 Annual Re10rts,
with the highest number of registered transfers being in 1915
~hen 144 transfer were registered.

The Land Control Board does not bother much as regards
sub-economic divisions as we have seen. Before 9 acres could not
be sub-divided but now even 2 can be divided81• The Land Control
Board rarely gives regard to the economic cOlsider~tions contained
in section 9 of the Land Control Act (which are the paramount
considerations). Althoulh the Board might ask the ~urchaser
what agricultural developments he intends to carryon the land,
the agricultural Officer is lp.ft lith the ~ork of supervision
which he hardly car-r-Le s out-L was made to unaerstand by one of
the Land Control Board membt.cs that consiueration is given to
the economic eonsequences only when the transaction refers to
trust land.

One of the most important consequences of Land eform hLS
therefore not materialised on a large scale as exyected although
the number of lLnd transactionE seems to be ~ncreasing.
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Because of tL social consi~erations that still loom in the
Land Control Board members, the absolute proprietorship to be
guaranteed by section 27 l.L.A. h.s become questionable.

The L.C •• was also mntended to prevent accumulation of
land in the hands of few rich people for speculative purposes.
But the fact there is no ceiling as to the amount of agricultural
land that one should own82 makes it easy for people to buy l~nd
for speculative purposes. The trend now is that any person "'Iith
money is free to buy land. The Land Control Board perhaps assumes
that a person who h s got money is capable of developing the land.

During a friendly talk with one of the "big" people in the
lands office, he informed me that he had a plot of land near my
home and also another one in a diffe'ent place. On asking him
what he intended to do with them, he re~lied that since land
prices are shooting up terrifically, he intends to keep the plots
for about 2 - 3 years ana then he can sell at a profit. ~hiE
clearly sho~s that h~ hcid no intent~on of developinb thc luna,
and I have no doubt that there are many others who f~ll in his
line of thought.

Land registration and Land Control have therefore not
succeeded in preventing accumulation and ~hat this means is
that a person can buy pi~es of Lund in many different j.Laces,
',nc bearing in mind that these days a peraon can buy even half
an acre, f'r-agme ntutn on still continues.

n the whol , .owever, land transt-.4ctionshave become very
frequ~nt unlike under customary l~nd tenure which even forbid
sale to a person from a different clan or tribe. Anybody can
now buy land in ~mbu. The percon I was talking to from the Land
Registry is actually a Kikuyu.
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Fathers these days are not very keen in preserving lend for
their sons. ~ince they sell.land usually to meet necessities
such as school fees, they say t.ha t the sons w i Ll, be able to buy
land after getting a jOb.8] All this has had the result of
weakening the tr.aditional institutions especially those concerned
with the function of property in society. There is no longer the
equitable dis~ribution of land and land is not seen as an essential
means of subsistence.

As we have seen, registration converts land into a transferabl
asset. It was hoped that title deeas ~ould make it po~sible for
people who want to develop land to obtain credit from the cr8dit
giving institutions. This was based on the assumption th~t title
deeds would be the only reliable means of securing agricultural
development loan by charging their lanas ~s security84.

As Okoth Ogendo 85 rightly notes, all charges are almost
approved by the Land Co~trol Boards. The Embu North Land Control
Board is not an exception to this practice. Okoth attributes
this partly to the Boards consideration of the importance of the
flow of credit into agriculture and partly to the f·ct that these
do not immediately involve a threat to ownership. \/hile the latter
ar ument may hold some water, I have my doubts as to tho former
argum~nt, for, as I mentioned e"rlier, the Land Control Boards
are less concerned .dth the iml!rovement in agriculture while
granting consent. On the other hand, although the chargor may
be a ked what a ricultural improvements he i going to carry out
with the loan, the loan rarely ends up in the shamba, since there
is nobody to supervise its application.

Title deeds in ~mbu have served as an important means of
obtaining loans in only some of th~ credit giving institutions.
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The Agricultural Finance Corporation (A.F.C) asks only for thet
title deed,86 while the co-operative union credit and savings
bank does not even insist on the title deed but asks for the
security of any c'sh crop which might be on the farm87• The
Co-operative Bank can even plant cash cro s for a person and
accept the same cash crop as security. The reason for this I
guess is because the .I•• F.C. and the Co-o erative Bank give tLeir
loans only in kind and rarely in cash. In that way they make
sure that the loan goes to the intended purpose. The A.F.C.
~~anager informed me that they usually send some personnel to go
and see how the farmer is etting on and they will only resort
to sale of the land if the farmer has misused tLe loan, which
rarely happens.

Few people however, make use of an institution such as the
A.F.C. because they will be restricted in their application of
the loan. So they reaort to the Commercial Banks which do not
usually care how the loan is being apl,lied. This can be shown
by the January 1976 Lata. .haLe the A.F.C. registered 28 charges,
Kenya Commercial Bank registered 58 charges.

The Banks and the I.C.~.C. do not easily accept title deeds
alone ~s security88. The ap}licant h~s to show that he has other
source of income to enable him to pay the loan when it matures.
Ho is a person ho hae no other Lr.c ome exj.ected to deveLop that
land if the Banks are not ready to advance money for him? of what
use is land as securi~y? ~nly fe~ peofle are thus able to take
advantage of title deeds. Although one farmer told me that banks
have now started sending out personnel to see that loans are
being ~ut to the intended purposes, this is on a very small scale
,nd does not alter the fact tr'at Jr..-nkss.r-e only interested in
kno ing how an afplicant ill be re aying the loan.
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The approximate data given by an agent of the Kenya Commercial
iis that out of 100 borrowers, 50% are able to pay; 50% have to

be reminded that the loan is over due and out of the 50,:reminded
10% have to have their lands Bold because they cannot pay. This
has got a double result. In the first place, because of lack of

upervision, no agricultural development is effected. Secondly
the chargor is rendered landless. Does land registration achieve
its aim in this respect?

The Industrial and Commercial Development Corporation (IC~C)
while insisting on title deeds as security, advances loans only
for industrial and commercial development. The applicant must
also have h.d some business experience, or must have done some
development on the land, or must be owning a permanent building.
How can the applicant be expected to have developed th~ land if
Banks are reluctant to advance loan to him if he has no other
security. The poor title deed holder is thus left in a dilemma.

The provincial I.C.D.C. Officer gave me to understand that
a lot of l~nd is now being sold because their ovners are unable
to repay within the given period. It is very rare that the
I.C.J,.C. can extend the time of1ayment. Unlike the A.?C.,
the I.C.L.C. does not even advice the person to subdivide the Idnd
and sell a portion to meet his debt. All it is concerned ,,~ith \S

recovery of its money with interest and does not care whether
the land is worth more than the loan. If the land fetches more
on being sold, the remainder is given to the borrower, but the
I.C.I.C. does not make the effort to make it fetch more.

In reference to the I.C.D.C. and the Commercial Banks
it can tberefore be said th8.tthe argument that individualization
of land per se would give the farmer security with which to
obtain credit for ~gricultural development is a dead letter as
far as the poor pea Jnts are concerned.

,_t'i. n U
L·
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For those who are fortunate to get loans, they are for other
business enterprises and not for agricultural development
unless the farmer h'tdin mind all along the incentive to develop
the land. l[ost of the people these days are even buying more
land not to develop it but to enable them to be granted loans
for other purposes.

To sum up, although registration can be said to have
notfhcilitated the granting of credit in a way, this has~resulted

in the expected leap in agricultural development. Only credit
giving institutions like the A.F.C. and the 00-0 erative Bank
can be said to help f~rmers although not in a very large scale.
The A.F.C. c~ters only for the large scale farmers and this
leaves only the Co-operative Bank to cater for the small sc le
farmers. If there is going to be any leap in agriculture, the
small sc&le farmer must be given more credit facilities than
exist today.



CONCLUSION

J:'luchof what I would have said by was ~lay of conclusion
is included in chapter four since it is all linked up with the
impact of land registration on customary land tenure. ny attempt,
to do so would therefore mean a repet~tion of what I have already
siad. In summary therefore, ~ill only make a general assessment
of the land reform programme and pinpoint a few things which I
think might be of help if any economic benefits are to come out
of the whole system of land reform.

In chapter three, I mqde it quite clear that the reasons
for introducing land registration were both political and economic.
The economic justificat ons were geared towards aChieving the
political motives. Thus white agriculturalists like Swynnerton
hoped thut farm planning and improved <criculture would encourage
consolid&t~on leading to registration, other people like Simpson
wanted to Carry out consolidation and registration for political
reasons ~uile the emergency regulations still existed. They wanted
to strike while the iron was hot.89It is therefore not surprising
to see th t the eCJnomic objectives have not been achieved. ~he
advocates of Land reform, being less concerned ,>"ith the economic
benefits, did not take sufficient positive move to ehcourage
African jgricul ture. As a resul t , tr.erehas not been the expected
leap forward in agriculture and the basic feature of the pre-
cOLsolidation ..nd problems have not been much altered, e.g.
large economic holdings have not been created for as we have seen,
fragmentation still continues In the ground and there is no
economic acreage unit. There is no sufficient land for cash crops;
litigution still continues because of the legal consequences of
land registration which are incompatible with customary lund tenure
and also because of the ill working of the registration personnel.
The agricultural revolution that was expected to follow from
consolidation and registration having failed, emploYment which
was hoped to result has not been created.
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Title deeds enable only few people to borrow money and this
money is not even for agricultural development. To crown it all,
landlessness which the L.C ••~. was hoped to prevent has not been
prevented.

It is true that to some people land tenure reform has
removed many a stumbling block to ~r~bress for an individual

",n<lcan now develop his land holding with the help of credit~advice
from agricultural experts, at the same time being encouraged
to take long term improvements because of the security afforded
by his title. But this is only if his title is free from any
customary claims and if the farmep all along had the incentive
to work and not just because the land has been registered. Few
people are bothered to go and approach the agricultural experts.
I should think that it is the duty of these agricultural experts
to go rOAnd the country side advising people as to how they can
best care for their land. But even if they go round doing this,
the only people who will be able to leap any benefits will bp
the lucky few who are able to be advanced loans, and as we h~ve$Yocl..-.
already seen the percentage ofWbW~ people is ve7Y small compared
with what the agronomists expected.

Instead of the expected leap in agriculture, what is
halJpening now is that peasant iaeptedness is increasing at a
large scale. GrantiRg of individual titles was in a way
conditional because the whole purpose was that after being granted
the title, the individu~l owner would develop the land and use
it properly. ractically ho ever, this is not so for after
registration a person is left to do what he wants with his l8nd.
Consequently many peorle are buying lands for no otter rec.:.son
other than to enable them to obtain Lo..me for other purposes.
Those small holders who obtain loans by the security of title
deeds are unable to repay them because they empKu the money to
discharge other oblig·.tiona other than for agricul tural
development.
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As a result, they find themselves losing their lands. This land
goes to the rich people who are able to buy it but not for
development but to accumulate for speculative purposes.

Thus the main idea of lana.reform i.e. to h~ve as many
economic holdings as possible and to provide security of tenure
has not been fully reallised. Is there any need of retaining the
rigid land control rules which are not in any way helping to
realise the objectiveSof land reform? 'l'heLand control mcchand cm,
as we have seen, has almost broken down for everybody who applies
for a subsivision is granted consant so long as the social
coneLder-a taons do not apply to him, and the economic coneao e.ratdom
of such a transaction are disregarded.

Legi lation per se, as Jacob,90 observed in respect to
halysia, cannot affect economic Changes unless it is combined
with other measures. 'l'hereincludealter-na tive employment
facilities to relieve pressure on the land so as to curb
fragmentation and adequate credit facilities for the small
scale farmer. ilitho",talternative employment facilities to
absorb the surplus population, customdry law rules will cQntinue
to determine land use and ownership for it seems that the African
will not readily oomj.Ly with the provisions of the H.L. J:~•. lnless
there is sufficient jobs outside agriculture to draw the surplus
populb.tion from the land9l• moreover, he does not una.er8tand
the law in the L .1.A. which is borrowed from the ~nglish society
with whic! he has little in common. May be a complete ce.I,Jarture
from theG~stoma~y law of inheritance as well as custom ry ldw of
L..nd hoLuLng would be neceaaar-y if f'r-agmen tut.i.onis to beCf2..
eradicated. But, as .YLCnuslanobserves, such a move would render
some j,Jeople1 ndless and this would necessitate m~king a living
open for those who would becowe landlc~s as a result.
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In my view, it seems that with the high increase in
population, the crt.:ationof economic holdings is impossible
unless t-tisgoes hand in hand with the creativn of more job
opportuni ties. Kenya is a developing country und so it would
be difficult to create industries and other institutions
to absorb the urplus popu LatLon from the land. Pe r-haj.e

one af the solutions would be to forget the whole question
of~ creating economic holdings~and concentrate on developing
the land however small the parcel may be. } small land unit,

ell managed would produce even more than a large unit vhich
is poorly managed or not managed at all. Ilhutis needed is
more efficient mmagemerrt of furming operations. l'here should
be introduced and made available to farmers proper f rming tools
and an extension of farm management services to make sure that
far~ers are trained to make good use of them. This, coupled
wi, th adequate credi t facili ties to -the small scale fo.rmere
should be able to produce some economic bencfitlJ to \he farmer
and consequently ~he country as a whole. These $uggections apply
if the ~.I.J.A. is to be retained in some modified form. Aa noted

~~-.

in the introduction and chapter three, land registration has
always acted as a tool of impcriarism. If the rejection of
tLis takes effect, tLen the ,{.L.A. will go and probably a reform
b sed on 'frican land tenure concefts will replace it.

~e J .K, National property in freedom and unity <_

(Nairobi, Oxford University ~rees 1967)p.53
!S IVlj.ne.
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