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(1)

Insurance law is just one of the many subject
areas in the legnl profeesion on which people
undertake studies not merely for the sake of passing
examinations but also becouse it affects human
relations in the day-to-day undertakings to a very
considerable extent, ¥ith the human society
becoming more and more complex in every imaginable
aspect of it, there ariees the corresponding need
that people be made aware of their rights and
obligations under the law, insarance law not excepted,
80 that in the event of disputes peopie can undere
gtand the need to selve their probleme amicably or
through arbitration rather than have to resort %o
litigation,

The field of insmrance law, relative to other
areas of the law, is one which appears to have
received little attention in so far as scholastic
adventurism is concerned in the University of
Faircbi'e Law Faculty, as can be deduced from the
fact that since the faculty's inception in 19570,
only two dissertations have been presented on it at
undergradmate level. This probably has scomething to
do with the fact that insurance law is offered during
third year in the faculty and mmily few students

1g process of court
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write dissertations on third year subjects but
rather choose first and second year subjects on
which they can research more confidently and
complete their theses in good time,

It is partly due to the apparent lack of
enthusiasm on the part of students to scholastically
Afventure into this subject area that I got inspired
to research into some aspects of it with the hope of
producing a work with relative mark of originality.
The mode of presentation has beea simplified as far
as would make it poseible for the general reader to
get some sense out of it rather than confine the
work to the comprechonsion of only thome with some
enlightenment in the juridical sciences. Thmeo the
work is far from being purely professionally tech-
nical but is such that would appeal wvery easily to
anybody with reasonasble ability of comprehension,
and therefore provide some useful firset-hand
information to him regarding the otherwise complex
mles in ineurance transactions.

I wish to extend my sincere thanks to my
mipervisor, Professor Oncemus Kimweli Mutungi, who
not only allowed me access to his perscnal materials
on the smbject area, but alsc could spare his
valuable time to read the entire 'suripk and make
valuable saggestions for improvement. Any views
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Secondly, I would like to extend my gratitudes to
the University Librarian in charge of the Law
Section, Mrs. Mary Kimani, for the part she played
in making easily available the relevant research
materials. Finally, I would like to extend my
gincere thanks to my brother, Paal Maurice Syagsa,
not only for the useful encouragement he has been
according me throughout my academic career but alseo
for undertaking the expenses of having the
namseript typed.

- John William Ayugi
Faculty of Law,
University of Nairobi
June, 1980.
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For most people who take out insurance
policiens, they 4o so under the conviction that
should the sabject matter of insurance get lost or
destroyed, they would be compensated for such
destmotion or loss without any limitations whabe
sooever - in other words, they deem insurance
companies to be some sort of charitable organisations
ready %o reinstate their damaged, destroyed or lost
properties in values far exceeding what they wonld
have paid out as promium instalments at the time
they make their claims on the policies. For
instance, a person who insures his car would
ordinarily think that should suach car get lost even
after he has paid only two premium mtamgata.
then the insurance company would fully compensate
him for the losa of the car in so amtomatic a mamner
and without any limitations whatsoever. Thie to

such a policy holder would be an indication of the
charitable nature of insurance companies and thus
institutions worth engaging in transactions with.

In the practical nature of things, however,
insurance companies are anything but charitable.
Rathex they are profit oriented business enterprises
bent on maximising their profits using all means
possible so that in the very final analysis, the
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face-value concept of the insurance industry being
meant to compensate the pelicyholders for loss or
demage relating to the subject matters of insurance
is thrown into the cbscure background with unlimited
impunity. Any benefits that the policyholders derive
from insurance transactions in the few cases that
this happens are, %o use a most rational langnage,
merely incidental to the real and fundamental purpose
of insmrance companies - that is, the need to
maximise their profits by all possible means.

It becomes quite absurd for many policyholders
when they make their claims to be told of some legal

technicalities that disentitle them from succeeding
on such claims. It is with this background in mind
that an attenpt ie made in this paper to analytically
throw to light the one-sided nature of insurance law
as it tends in practice to serve for the most part
the interests of the insurance companies while
conversely ignoring, undermining, fmetrating or
outrightly suppressing the intereste of those
taking out Mranqe policies.

For the purposes of this work, the terms policy-
holder, insured and assured are conveniently used
to refer to a person who takes out an insurance
policy, although in the more professional nature of
the subject area the tem assured would be confined

4
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%0 life assurance contracts. Idikewise, the tems

to refer to the personnel who man the insarance
companies. It has not been pomsible %o refer o

many East African cases due $o the scanty nature of
such cases in the ILaw Reports. This is possibly
dme %o the fact that the local people have hitherto
not been sophisticated enough to get involved in
insurance undertakings in a massive scale and thus
increase chances of court litigations in the subject
area. lNost of the cases referred to therefore
derive from England. However, moet of such English
cases are pre-reception date cases, having been
deliYerated upon prior to 1897 snd therefore by
virtue of the reception clause, applicable in Kenya,
even if only to a persmasive extent.
The work is divided into five chapters. Chapter

One throws to light in general temms the background
to insurance law and therefore te insurance contracts,
Chapter Two deale with the principle of indemnity in
insurance contracts ard is therefore one of the two

ibstantive chapters of the work. Under this chapter,
it ie analytically indicated how the principle of
indemnity, rather than being aimed at serving the
interests of the polieyholder by having him reinstated
when he suffers loss or damage in relation to the
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sub ject matter of inmarance, is more of a tool used
by insurance companies in suppressing the intorests
of the policyholder under the contract. This is

even more so when one considers the fact that the
principle lays more emphasis on the rle that the
pelicyholder shall not be mere than fully indemnified.

It is also analytically indicated under the
chapter the fallascious nature of the concept of
reingtatement under the indemnity principle, since
reinstatement in relation to the money value of the
insured property at the time of entering into the
contract is not always commensurate to the necessary
reinstatement in real wvalue of the insured property
as at the time it is lost, destroyed or damaged.
lence where property has appreciated in wvalue, mQre
paynent of money fixed on the policy to the poligy-
holder will not really reinstate him at all. The
principle of indemnity thus serves more the interests
of the insurers rather than the intereats of the
pelicyholder under the insurance contract.

Under Chapter Three, an analysis is made of
some of the major principles of insurance law that
limit the policyholders' rights to indemnity.

These are the rules relating to insursble interest,
agency, utmost good faith, proximate cause and

excepted causges, and conditions and warranties,
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These are the so called special rules in insurance
contracts that show fundamental departures from
ordinary mles of centract. Such speeial rules
sexrve the interests of the insurers under insurance
contracts in such a way as would not be the case
under ordinary contracts at all. On the other gide
of the deal, these special rules prejudice against
the interests of the policyholders in such a way as
would not be the case under ordinary contracts at
all.

Chapter Four deals with the second of the two
basic chapters of the dissertation. Under it the
doctrine of smbrogation in insurance contracts is
analytically dealt with. The doctrines of Indemnity

£ op. were chosen to form the substance of
this work becsuse they conveniently work hand-in-hand
t0 serve the interests of the insurers and to sappress
the interests of the insured parties under insurance
contracts. The doctrine of indemnity stipulates

very forcefully that the insured shall not be more
than fally indemnified, and the doctrine of subrogation
works as a corollary to the fomer one by ensuring
that where it is possible for the insured to be more
than fully indemnified, the insurers will be entitled
%o get into the shoes of the insured and get for
themselves any benefits as the insured may have
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derived from third parties after being paid
indeanity money.

The doetrone of subrogation alsc enhances the
insurers' rights of getting pure profits, since
under it, they can recover from the Sorticus third
parties what they have paid to the pelicyhclder by
way of indemnity, thereby leaving the premium sums
they received from such policyholder as pure profiss,
Farthermore, it entitles the insurers to sme the
tortious third parties with whom they were under no
privity at all, thereby emphasising the privileges
that insurers enjoy under insurance contracts, which
privileges they would not enjoy under ordinary
contracts at all.

Chapter Five serves as the focal point of the
previous chapters, especially chapters two, three
and four. Under this chapter a mchdias analysis
is made of the whole bedy of the dissertation,
Marthermore, some well considered recommendations
are.for reform in the field of insurance law, which
recomnendations are geared towards creating a fair
and equitable balance between the insurers and
policyholders in the way their interests are served
in contracts of insurance.
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INSURANGE CONTRACTS.

CHAPTER OFE: BACKGROUFD TO INSURANCE CONTRACTS.

Inmarance, like many other technical phrases
in the juridical arena, cannot be successfully
defined in strictly rigid lines, as any given
definition may only be relative to the circumstances
under considerations this is a view which has been
realised by an American writer, :;1 who
contends that becanse the purposes for which
definitions of inourance are invoked differ, neo
gingle definition will serve always, even in a single
arisdiction. According to Keeton, an appropriate
way of approaching this problem of the varied
meanings of insurance is to identify some basic
fegtures that embrace all the transactions regarded

as insarance.

This means that whereas there may be no single
definition that can satisfy all insurance situations,
there are nevertheless some fundamental attributes
that are to be found in all insarsnce situations,
and it is with such fundamental attributes in mind
that an attempt can be made to formulate a classie



definition of insmrance. Sach classic definition
has been given, it is submitted, by a western writer,
EsR.He I , wheo states that,
*a contract of insurance in the widest sense
of the termm may be defined as a contract
whereby one person, called the Insufer
undertakes, in return for the agreed
consideration, called the Premium, to
pay to another person, called the
Agsured, a sum of money, or its
egunivalent, on the happening of a
speci fied ovent®.?

This Juristic definition of insurance is no
doubt on all fours with the judicial definition
given by Lawrence, J., in the House of Lords decision

nfard, when he contended that,

"Insurance is a contract by which one

party in consideration of a price paid %o

him adeguate to the risk becomes security

%o the other that he shall not suffer

loss, damage, or prejudice by the happening

of the peril specified to certain

things m&mbo exposed to thalo"3

From the above definitions, which are quite
identical in substance, it becomes clear that &
contract of insurance is an arrangement between two
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parties, the insurer and the insured, under which

the insurer undertakes to do scmething that is of
value to the insured upon the occurrence of a
specified harmful contingsncy, and the insured on his
part undertakes to provide consideration thereto by
paying premiums to the insarer. Thus every insarance,
whatever its nature, postulates that a sum of money
will be paid by the insurcrs on the happening of

a specified event. There must, however, be un-
certainty as to whether it will happen or not, or,

if it is bound to happen, like the death of a persen,
uncertainty as to the time at which it will happen.

From the viewpoint of the insured, an insarance
contract can be deemed as a way of investing, through
premium payments, againet a future but uncertain
calanity.

Insarance contracts can be broadly clasgified
in three ways, the oclassification being based on
the nature of interest affected in each case, that
is, life, property, and liability, Under life
insurance contracts, specially referred to as Life
Assurance contracts, a person insurez his own life
or the 1life of another person against death or
injury, J& is therefore a contract under which the
insurers undertake, in consideration of spe#if.iaa
premiums being contimicusly paid throughout the 1life



of a partioular person, to pay a specified mum of
money upen the death of that person. Hence, as was
jndicially stated in the case of Dalby v. India
and London fo Assarance Cc¢
"The contract commonly called life-assurance,
when properly considered, is a mere
contract %o pay a certain sum of money

on the death of a person, in consideration
of the due payment of a certain anouity
for his life, ... This species of
insarance in no way resembles a contract
of indemnity®, ¢
It is to be noted that assurance contracts
differ from insarance contracts in the sense that in
sach assurance contracts the amount to be recovered
at the death of the assured person is fixed and
invariable, whereas in insurance contracts, it is
the principle of indemnity, as will be seen later,
that determines what amount to be recovered in a
given situation, such amount being deemed to be
encugh to compensate the insured for the loss suffered
and no more. A University of Nairobi writer,
g,? contends that life
insurance might more properly be called premature
death insurance. Since all must die eventually the

risk covered is the uncertainty as to the time of



death, that is, premature death. And here, of
course, the person whose life is insured does not
himpelf receive the proceeds upon death when the
policy matures, although his estate may file a claim
thereto.

Secondly, there are property insurance
contracts whers one insures his property against
less or damage, as for instance, under fire inmrance,
one may insure his house against damage or destmction
by fires. Thirdly, there is the liability insurance,
where one insures the lives of third parties who may

die or get injured in consequence of his fault. The
most common type of insurance covering the liability
of the insured %o third parties is the motor wehicle
thixd party risks insarance. It is to be noted that
in Kenya, and indeed in many other countries, the
motorists are under statutory cbligation to take out
third party risks insurance policies. Hence, as
stated under section 4 (1) of the Insurance (Motor
vehicles Third Party Risks) Act,

"eese it shall not hy lawful for any person

i s e s

there is in force in relation to the user

of the wehicle by that person orithe other

person, as the case may be, such a poliacy

of insurance or such a security in respect of
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regirements of this Act. w6

Liability insurance is thus a situaticn where
the insured has an interest in the safety of third
parties and takes out a policy in their favour so
that should he cause hawm to them, the insurers will
etep inte his shoes and compensate such third parties
for the damage. It therefore serves the interests
of such third parties in that they will be compensated
even in cases where the insured might not have hinself
raised the compensation money, as for instance where
such insured has gone bankrupt,

Pinglly, it should be noted that a distinetion
axists between the subject matter of insurance and
the mabject matter of the contract of insurance.
E.R  contenis that the sabject matter of -
insurance ig the item insured against lose or
damage by peril, while the subject matter of the
contract of insurance is the indemnity money to be
given to the insured person in the event of loss or

dsmage.’! This distinction is based on the fact that
the insurers contract to give the insured money

compensgtion in the event of damage or loss respecting
the property insured, and that the insured item

exlists independently of this contract. It is %o be
subnitted, however, that this distinetion may not
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hold water in every case of insurance contract, for
in some such cases, where the insurers repair the
damaged property, on their own, the contract embraces
that property as ite subject matter. It is therefore
fallacious to contend that the sabject matter of

insurance contracts is all the times money, and that

the property insured can only be the subject matter
of insarance.

Tor an insarance contract to get off the ground,
there must be a pereon with an interest sone
property or some life which he wants t¢ gnard
against uncertain perils. Such a person, when the
contract formally comes into effect, becomes known
ag the insured or the paliaxhel&sr.‘ Sach property or
life as he has an interest in must be subject to
loes or damage by calamity. 1t is very fundamental
that the specified event must have some element of
uncertainty about it becanse, if it is certain, then
the insured would teke practical precautions to
aveid it rather than insure against it. Farthemmore,
the specified event must be such that if it ocours,

there would be adverse effects to the interests of

the insured, for it would ctherwise be naive for an
inmred to take out a policy against an event the

sccurrence of which would not cause him any loss at all.
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That it is very essential that the subject
matter of insmrance be subject to loss or damage by
an unecertain peril finds support in the judicial

*where you insure a ship or a house, you
cannot insare that the ship shall not be

lost or destroyed, or the house burned,
but what you insare is that a certain sum
of money shall be paid on the happening of
a certain event, That I think is the
mirement in a contract of
insurance. It mast be a contract whercby,
for some consideration, usually, but not
necessarily, for periodical payments called
premiums, you seoure to yourself some
benefit of a sum of money upon the
happening of some emt.f 8
sondly, it is very fundsmental in insurance
contracts that a substantial mamber of people have
interests in similar things mabject to similar
perils. This essence underlics the concept of
sharing risks. Robhert E. Keeton contends that,
"Insurance, considered from the peint of
view of the insurer and from the point of
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view of society, is an instance of risk
distribution. It approaches the objective
of reducing uncertainty by treating as a
unit the co A risk of multiple venture
of a given type. "9
This sppavently means that an insurance
contract can only take place to any meapingfl
extent if many other people take out similar policies

againet similar perils. In such a case, the
interests of the insurers would be served favourably
in the sense that if a high mamber of pecople take
oat such policies, then there is a greater likelihood
that many of such policies will not be claimed upon,
or, put differently, that the mumber of policies
claimed upon will be more than offset by the mumber
of policies not claimed upon and thereby ensuring
the insurers of profits.

It is only if more policies are unclaimed on
than claimed on that the insurers will get some
profite, for, if all policies were to be claimed on,
then they will not contimme in operation given the
fact that policies may be claimed on before even
adequate premium inatalments have been paid, not teo
mention the administrative expenses., IHence as the
namber of ventures in the group under am&m.m
is increased, protection is improved against the
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chance that the severity and propensity of
hamful events will be spread over time or in other
ways in groupings disproportionate to the overall
risk.

Thirdly, it is very necessary that the chances
of loss from the peril be measured with socme dcgree
f acouracy. The prediction of ham %0 come from a
gingle venture is etill largely a gness. Henco, as

" eseif the pumber of ventures is great and

data about experience in like ventures in

the past are very saubstantial, the prediction

of total hawm to come from the entire group

of ventures can be closed enough to acouracy

for practical reliance. " 10

From Keeton's argament, one can go further to
say that by relying on data about experience in like
ventures in the past, the insarers can be enabled
to determine the probability that a particular event
insured against will occur and hence detemine the

commensurate premiums accordingly. Thus the total
cost of bearing the risk in such great number of
like ventures can be reliably determined even though
the coet of bearing the risk in any single venture
in the group is guite uncertain. |
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Pinally, it io essential that a substantial
mmber of members in a particular insurance venture
be able %o share one another's losses. That is to
say that should an insured in a given class make
a claim on his policy, then parts of the nonies
paid by the other insureds in the same insurance
venture will be used to indemnify him., Each policy
holder pays as a premium an amount equal to a
proportionate part of the total predicted cost of
meeting specified types of losses in a great mumber
of ventures like his, plus some extra sum for
adninistrative and other costs.

The inmarers, by collecting premiums from
many policyholders, increase the number of ventures
in the risk pool to the point that the principle of
risk distribution operates satisfactorily to their
favear. Accordingly, if a single insurer does not
sell enough policies to reach this peoint of
mfficient number of ventures at risk, he may, in
order to avoid the danger of operating at a loss,
employ the devise of risk transference, turning to
another insurer for reinsurance parts or all of the
risks undertaken.

The above then are some of the fundamental
prerequisites to be taken into account before a
contract of insurance can be effected. Other



reguirements, as for instance that the insured mmst
have insurable interest in the subject matter of
insurance; that the parties to the insurance
contract muest be pberrimae fides; and that for
recovery to be made the loss or dsmage must have
been proximately camsed by the peril insured against,
do not nomally appear important for the purposes

of petting an insurance contract off the ground

Sach requirements only turn out %o be important when
a policyholder makes a claim pursuant to the contract
5 disclaim liability to pay under

1.3

In Kenya there is very limited statute law
nee contracts though under the

insurance Ceompanies Aot 11 pention is made of no
less than ten different types of insurance businesses
that the Aet is to regnlate. These are life assarance,
insurance, bond inwvegtment, sinking fund, motor
vehicle insurance, marine insurance, aviation
insurance, and transit insurance businesses.><
Despite the numerous types of insurance busincases
given statutory recognition, or the existence of

which is statutorily anticipated, only two types
of those insurance buginesses have substantive
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statutes governing them. These are the motor
vehicle insmrance for third party risks governed by
the Insurance (Moter Vehicles Third Party Risks)
gﬁ,n and marine insurance governed by The

From this it becomes clear that there are
nany types of insmrance businesses that take place
in Kenya without there being written laws directly
touching on them. Such insurance businesses would
ne doubt be governed by the relevant English insarance
common law principles by virtue of the Judicatur
Aok, 2975,1% section 3(1)(a) of which provides to
the effect that in areas of the law where there is
no statute, the sabetance of the common law, doctrines
of equity and statutes of general application in
force in England as at 12th Aagnst, 1897 - on which
country - would apply in Kenya.

It would therefore appear that in mbstance
most of the principles that govern insurance
Mmau in Kenya are on all fours with the principles
governing such contracts in England. In fact,
Touna asserts in his dissertation that,

"the insurance law applicable to Kenya is
imported, English law, imported almost
entirely from statutes of general am:imtiog/
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the common law and mles of eguity in foree

in England as at 12th Augnst, 1897, by

virtue of section 3 of the Judicature Act,

1967, » 16 " N

Similarly, a Ugandan writer, Joseph I '
asserts as follows,

"English common law is the basis (and also

the bulk) of the insarance law applicable

in the three East African countries. ™/

The contention that almost all legal principles
governing insurance contracts in Kenya derive aw
England can be inferred from the fact that in all
the major judicial decisions relating to insurance
contracts in Kenya and East Africa for that matter,
great reliance has been made by courte on Znglish
cage law on smch issmems, Marthermore, the courts
have heavily relied on English juristic literature
on sach insarance principleaisuy be in issme. For
instance in Sat Dov Shama's *° case and Tarlok
Singh's 15 case, which cases related %o inourznce
Vm:ntrac‘ks in Keanya, the courts relied solely on
English cage law and juristic writings in their
deliberations,

Since the subetance of the common law and mles
of equity are embodied in judicial decisions and
Juristic literature, and given the fact that such



English-oriented judicial decisions and juristic
literature have been relied on so heavily by Kenyan
courte when judicially deliberating on matters
relating to insurance contracts, it can be safely
subaitted that i¢ is the English common law and
doctrines of equity relating to insurance transactions
that apply in Kenyan. This then means that all the
types of insurance business that have no statutes
governing them in Kenya are governed by the English
common law and rules of egquity relating to insurance
contracts.

As for statutes of general application, only
one of such English statutes has been judicially
pronounced as applying in Kenya. This was done in
Sat Dev Sharma's case when Farrell, J. contended,

“The diffionlty arises from the provisione
of the Insurance (Iife and Accident) Act,
1774. That this is a statute of general
application and as such in force in this
country is agreed by counsel on both sides,

and I can see no reason to disagree with
their opiniona, 20
Although only one of such statutes of general
application has been judicially recognised as
applying in Kenya, it is gquite probable that there
are other statutes relating to insurance contracts

which were applicable in all parts of England as at



- 16 -

12th smagnst, 1897. Such statutes would be egually
applicable in Kenya,

It is therefore to be emphasised that
although there are only two types of insarance
business that have statutes governing them in Kenya,
all the other types of insurance business are governed
by the uncodified English common law and doctrines
of equity, and also where applicable, by the relevant
English statutes of general application.

In any case, even the two aforementioned
Kenyan statutes are to a larger extent mere codifi-
eation of English common law and egquity principles,
or re-enactment of parts of the relevant English
statutes. Thig is so in view of the fact that the
two statutes are mainly codifications of English case
law and juristic literature on the issuwes. Thus
Kenyan insurance law is substantively English
insurance law, with only some minor modifications to
suit some peculiar features under the local circumstances.
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The word Indemnity as understood in insurance
contracte means that where an insured suffers loss or
demage, then on the strength of the insurance policy

the insurers will miss?mm hﬁ.ﬂ, mb;jaet ta m

compliance with the terms of the ﬁliey, far the
e e e

loss or damage so incurred by him. As one mﬁer,

J.B. Semnders, puts it,
*a contract of indemnity is a contract where

one party agrees to save the other hamiess

from loss, In the widest sense of the temm,
therefore, it will include most contracte

of insurance and also a contract of
garantee, The term indemnity has, however,
frequently been used to denoteta contract by
which the promisor undertakes an arig&ml
and independent obligation to indemnify, as
distincet from a collateral contract in the
natare of a gnarantee by which the promisor
undertakes to answer for the default of
another person who is %o be primarily liable
to the promisee,"or ,

From the above it becomes clear t&ﬁ%@ word

indemnity as understood in insurance dontracts
g T F



denotes a situation where an insured and the insurers

aaﬁcr mw a contract on the understanding that -

m mkjaat to the insured complying with his part
of the eammct ~ in the event of the insured

mattag{ ?f insurance the insurers will make good

the loss or damage and thereby put the insured in
the same pesition as he was in before incurring

such loss or damage as the case may be. Hence it can
be safely contended that a classgic definition of
sanity is the one given by M.G. Eagle. he briefly
states that,

"all insarances on property are contracts

of indemnity; that is, their object is to

place the insured, as nearly as possible,

in the same {inancial position after a loss

as that he occupied immediately before the

loss. n22

. The contention that the insured should be placed

in as nearly the scme position as he was in before
the lose underlies the concept of reinstatement in
indemnity principle. Under liability insurance,

gince the issue of the insured being perscnally
reinstated does neot ariee, an indemnity would be said
to denote a contract to save the promisee harmless
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against claims of third parties, whether the liability

to meet those claims arises ocut of some contractual

ligation of the party indemnified or otherwise.
"1t is to be noted at this point that due to the
nature of indemnity contracts, i.ec. that they are
neant $o reinstate the insured, the principle of
indemnity cannot apply to life assurance contracts
at all as it would be lmi.vc to talk of a loat life
being reingtated, even though the beneficiaries of
the deceased's estate may be paid compensation under
the assurance coniract.

To the extent that the principle of indemnity
aims at reinstating the insured after he suffers loss
or damage to status guo ante, i.e. to the position
in which he was before he incurred the loss or
damage, one can safely say, albeit with some

reservations as will be seen in the final sub-topiec

of this pter, that it is the only principle in
insarance contracts which appears to be geared towards
the protection of the inmured's interests under sach
contracts. However, when the principle of indemnity
goes shead to stipulate that the indemnity rule is
aimed at the reimbursement of the insured and not

more, as i® to be analysed presently, then the

balance of the principle of indemnity starts, as is
indeed the case with most 4if not all other principles

3S 4'{ O



of insurance contracts as will be analysed in the
later chapters of this work, to shift in favour of
the insurers while at the same time being prejudicial
against the interests of the policyholders under

sach contracts.
From the mere wording of judicial pronouncements

as well as juristic literature on the ismme, one is
left with no doubt that the principle of indeanity

from being more than fully indemnified than with

ensuring that they are fally indemnified. As one
writer puts it,

"it is not the intention in any insurance
contract to place the insured in a better®

financial position than before the loss,

and the principle of indemnity ensures that

no profit can be made out of any insured

event, "3

Two other writers, Batten and Dinsdale,
contend that indemnity is a common law prineiple
by which an insured ie not permitted to make a
profit out of his misfortune. They contimme to state
that,

*if this were not so, there would then be of

present the temptation to the insured to
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destroy the thing insured for his own ends, |
and that would be contrary to public policy, ‘
In the worde of lMr. Justice Iamsh, 'a policy
of insurance is a contract of indemnity
againet loss and not to produce gains.

The law does not sanction any insurance which
would directly and immediately make the i
assured party a gainer by the destruction v
of the thing destroyed, because, if otherwise,
there would be a temptation to destroy the /(/

thing insured and thereby get the money’ n24

The two writers thus Jjustify their opinion by
relying on case law to the effect that more than
anything else a contract of insarance should not

produce gain to the insured, and that anything
deviating from this opinion, and which would move
than indemnify the insared, would be contrary teo

pablic policy. The view that the insured should only \
be fully indemnified but not more than fully C_l’
,——‘I

indemnified was given strong judicial pronounccement

in the court of Appeal irn England by Brett, IL.J.,

in the case of gagteliain v. Preston, when he

gtressed that,

*The very foundation, in my opinien, of every
rule which has been applied to insurance law
is this, namely, that the contract of insmrance
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contained in a marine or fire policy is a
contract of indemnity, and of indemnity only,
and that this contract means that the assured,
in case of a loss against which the peolicy

has been made, shall be fully indemnified, but
shall never be more than fully indemnified,...
That is the fundemental principle of insurance,
and if ever a proposition is brought forward
which is at variance with it, that is to say,
which either will prevent the assured from
obtaining a full indemnity, or which will give
the aseured meore than a fall indemnity, that
proposition must certainly be wrong. 23

Thus from all these it can be positively

submitted that whereas the principle of indemnity
appears at firet sight to serve the interests of the
insured by having him reinstated in the event of loss
or damage pursuant to the poliey, the principle tends
$o ¥ilt in favour of the insurers when it prohibits
in no uncertain terms the possibility of the insured
being more than fally indemnified. ot

One writer, Greene, M.R.2° gives a typical
illustration on how the principle of indemnity works
in favour of the insurers by reducing their
respective liabilities where an insured takes out

more than one policy in relation to the same subject
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natter. He points out that one of the most
important results of the principle of indemnity is
i d

the typical inclusion of cw_in insarance

contracts regarding other insurance. The purpose of
such clauses is to prevent the insured from taking
out dn%icatmg pelicies with different insurers

in the expectation of recovering more than his
actual loss.

Typically, sach clauses provide that all policies
covering the same risk will share in the
loss. Thus, by operation of this type of clause,
if one takes out an insurance policy valued at
£2,000 in Company X; another policy walued at £3,000
in Company Y; and a third policy valued at £5,000 in
Company Z, then in the event of the insured inearring
a loss in respect of the subject matter of the
insurance, companies X, Y and Z will make good the
loss in proportions of 20 per ee:_xt, 30 per.cerrk, and
50 per cent respectively. |

This then means that where a company would
have been responsible for full indemnity, it will be
regponsible for only a portion of the dm;p, and
if the ineured had paid premiume to the various
companies o a conmiderable extent,.he is bound to




ose mch more tham would be the case if he hed
takww;. In this respect the
insurers will gain by having their burdens reduced,
while the insured will be u.mamt~am. Thie then
is a clear case where the principle of indemnity
serves the interests of the insurers while at the
same time prejudicing against the interests of the
insuared.

It is %o be submitted therefore that in respect

%o the above illustration the principle of indemnity
is biased inasmuch as it prohibits anything that

wonld more than fully indemnify the insured, while

allowing each insuarance company to profit by paying

less than full indemnity under the policy - all this

notwithstanding the fact that these companies had

been receiving full 8 pursuant %o
the respective policies taken out with them. The
yrincipl;a also tends to gt a~side for the interests
of the insurers the contractual principle of

privity, when it allows the various inemrance companies
between which therc hmmmnet at any given
tinme to share pro rata.

B Robert Keeton reinforces the submission that

"it'ht principle of indemnity lays more eamphasis on the

X insured not being more than fully indemnified than

¢

being fully indemnified when he indicates that,

%}
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*This principle does not imply, in converse,
that the benefit must be no less than the
loss. That is, partial reimbursement of a

loss is not offensive to the principle of

—

indemnity. Any opportunity for net gain
—
to an insured through the receipt of

insurance proceeds is inconsistent with
the principle of indemnity. "2/
This leaves no doubt then that whersas the
insured is not allowed to make any gain on the poliey,
the insarer is for his park nut obligated to pay full

inﬁunity, that is, he is under no obligation to
fally indemnify the insured, as partial reimbursement
of a loss is not offensive to the principle of
indemnity.

In the final analysis then, it can be safely
submitted that the principle of indemnity, when
denystified, deparis a great deal from its face wvalue
concept of being geared towards rewthc
insured, and this departure becomes clearer when it
is realised that the insurers are not under all

circumstances obligated to fully indemnify the
insured. On the other hand, the principle helps %o

enrich the insurers when, in the case where an
insured takes out more than one policy in respect

of the same subject matter with different insurance
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companies, it allows such insurance companies to
share pre rata in the event of claims being made on
“  the policies, The next sub-topic will indicate how
the principle farther enhances the interests of the
insurers in the quantification of reinstatement

Xe.2
As already pointed out, the principle of
indemnity states that a person may not recover more
than his actual loss in the event of damage or loss
caused by the peril insured aganinst., Thus, while a
sed coverage in excess of the

value of the property, he cannot make a profit by
cellecting more than his actual leoss if the property
is destroyed, whereas on the other hand, the failure
by the insarers %o fully indemnify him in the event
of sach lose or damage does not offend the principle
of indemnity. From this it is necessary to detemine

what yardstick will be used in guantifying how an
insured can be indemnified in any given situation
under the policy.

It ie a fundamental attribute of the principle
of indemnity to obtain a measure of loss that the
insured has saffered, es it is only through this
that he can be reinstated to his position prier to

(
=
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the loss. An sosured may be said to be fully
insured if in the case of an unvalued policy he is
insured to the full mf\;m insarable wvalue of
‘the mabject mater
althongh there is no value of the subject matter

This means that

indicated in the poliecy in noney terms, the assured
would be fully indemnified in the event of losa or
damage, such indemnity being assessed in relation %o
the wvalue of the subject matter of insurance at the
time ﬂlwwwﬁtha cagse may be, In such
cages the premiums are bound to be computed in sach
a way as to reasonably take care of the possgibilities

of tméﬂmd

20 that the insurers do not stand a m@ﬁr prima

facij}_m

In the case of valued policies where the maximum
value of the subject matter of inmarance at the +4ime
of entering inte the contract is Wm
Pf,’:i;‘i" the policyholder may be said to be fally
insured if he ies insured to the full extent of the
lioy and not only to part of 1t.%

value fixed in the

This means that in the event of him incurring loss in
relatien to the subject matter of insurance, he would,

other things remaining equal, be indemnified for the
fall value of the subject matter of insurance as at
the time that the policy was taken out.

)
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This amount which the assured, if fully insured

under the policy, can recover in respect of a loss
is called the megsure of indemnity becamse the
insurer, or each inemrer if there are more than one,
is lisble to indemnify the assured against such
proportion of the loss as the amount of his sub-
scription bears to the value fixed in the policy in
the case of a valued policy, or to the insurasble
value in the case of an unvalued policy.

From the above it becomes clear that there is
certainty in valned policies insofar as the maximum
aaount that the insured can recover under any
ciroumstances is concerned, while in unvalued policies
the amount to be recovered will depend on the na\xt:t
value of the sabject matter of insurance at the

time the loss or damage takes place. This makes it
more realistic to speak in terms of a policyholder
being fully indemnified with regard to unwvalued

Pran Wit VAR PellARS ; as in valwed pelicies
policies,full indemnification in the real termms of
the word may be impossible as even the amount of
money fixed in the policy may not enable the policy-
helder o achieve or replace what he has loet from

the peril.

Thue wheress in unvalued pelicies, despite the
likely higher yates of premiume that the insured
will be paying, he has the chance of being fully
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ipndemnified to the fMull insurable value of the
gub ject matter of insmrance, in valued policies

this is less likely as full indemnity in the strict

senge of the word will be limited by the amount
fixed in the policy. Thus, as M.G. Fagle points out,
"the sum insured is the limit of the insurer's
( 1iability, end 1f this is adequate it is
'\a\’“} usually possible to indemnify the insured
satisfactorily. n29
The sbove writer clearly recognises the fact
that in valued policies the concept of indemnifying
P
the insured satisgfactorily is not maranteed but  _
is a mere poseibility. US~ W\WK\ QLB

e “~The contention that in valued policies it 1is

the Value of the sabject matter of insurance that

will be taken into account in quantifying the
indeanity money ingofar as this value was fixed at
the time of taking out the pelicy, without any regard
being had to the changes that might have %aken place

in the value of such subject matter so as to make it
more costly than the sum fixed in the policy, was
‘Jndie-d.au: laid down in the case of Elcock and
inother v, Thomson, X The facts of the case were as

- follows:

By a Lloyd's policy, dated 22nd November,
1940, a mansion was insured against lose or damage by
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fire and the underwriters agreed to pay or make good
to the assured a stated fraction of all loss or
damage to the property insured caused by perils
inpured against. The agreed value of the mansion
was £106,850, and a clause in the policy stated that
that sunm, |

*has been accepted by the underwriters and

the assured as being the tme wvalue of
the property insured and in the event of
loss the said property will be assumed %o
be of such value and will be assessed
accordingly. "

On May 16, 1947, part of the mangion was
destroyed by fire, the cubic content of the portion
bumt being just over 21 per cent of the whole. The
actual value of the mansion before the fire was
£18,000, and its value after the fire was £12,600.

‘v an

#an action for the amount due on the policy:

It was held that the agreement as to the wvalue

applied in the event of partial destruction as well

as in the event of total destruction; the depreciation
could not properly be determined by having regard
merely to the proportion to the whole stmoture of
~%he part barnt out; and the sum due to the assured
-should bs arrived st by applying $o the agresd walwe
of £106,850 the percentage of actual depreciation

\
SN
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resalting from the fire. As the value of the
mansion had fallei, as a result of the fire, from
£18,000 to £12,000, there was a depreciation of
£5,400, or thirty per cent, and the underwriters
were liable to pay an amount representing thiryy
per cent, namely, £32,055.

Pfon this 1t follows that 1f, for instance one
insures a car at an agreed value of say, £5,000, then
in the event of such car getting lost or destroyed
when its wvalue has depreciated to £4,000 under the

 current market conditions, the insmrers will be

liable to indemnify the insured only to the extent of

the actual loss incurred, that is, £4,000. If, on

the other hand, the market value of the car at the
time it is lost or destroyed has appreciated to
£6,000, then the insurers uzn_mmty the insured
only to the extent of £5,000 as fixed in the policy,
thereby meaning that the insured will not have been
fally indemnified at all. Thus it can be averred Y

in this respect that the wvalue fixed in the policy »vj\}v

. is disregarded when the insurers are to pay less, ||

and only called into play when the insurers would K
really have paid more to reinstate the insured.

Insurance contracts being indemnity contracts

are, as already indicated, indicative of situations
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vherebj insurers agree for money consideration
termod the premium to indemnify or pay to the
insured a sam of money in case of loss or damage

in respect of the subject matter insured., The
premium is the consideration in returm for which the

insurers undertake to underwrite the risk, and it

is therefore of utmost importance that when loss or
damage cccurs the insured be indemnified fully. This

is what it ought to be in principle. In practice,
however, it is worth noting that the principle of
 indemnity itself tends to prejudice against the
interests of the insured while serving the interests
of the insurers.

That the principle of indemnity tends to
serve more the interests of the insurers than the
insured can be realised when the formula for the
mantification of indemnity money is taken into
account. The whole purpose of indemnity is universally
acknowledged in the jurisdical arena as being %o
reingbate the insured to the position he was in
before the loss or damags took place, However,

reinstatement in money value does not of itself mean

reinstatement in real value of the loat or damaged
sub ject matter of insurance. If for instance a

house is insured in 1980 to the wvalue of £10,000,
then if it is destroyed by fire in 1990, and the
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insured is paid the agreed sum as per the policy,
this will not have reinstated him to his position
before the destmection of the house, for by 1990
the wvalue of the house would have been much more
than the £10,000, which money would be inadoguate to
replace the house.

Upon this it becomes clear that due to
taflationaxy trends 30 kuman socisty. $he soncept of
reinstatement in indemnity comtracts is fallacicas, | ' 4

&

2]
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as the money value of the subject matter of insarance \W:: e
as assessed at the time the contract is entered inte

will net always correspond to the real mlée of the 7,-

sub ject matter of insurance at the time it is lost or

destroyed. Thus the concept of reinstatement in the
realistic sense of the word is fallacious, atllow;
insofar as wvalued policies are concerned. It ie
therefore to be muggeeted that where the subject
natter of insursnce is destroyed or dmpil, it is

only just that the insarers resinstate the insured by

either replacing or reparing the item as the case

mey be, and the practice of mMuﬁq@gmm being

made in money terms should be abandoned,

Alternatively, it is to be submitted that it
~ is the real value of the subject matter of insarance

at the time of loss or damage and not its money
value at the time the contract was entered into ¢that |

- " - 3 I o » W
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should be taken inte account in determmining how far
the insured should be indemnified, in order that real
reinstatement takes place. At any rate, if the
principle of indemnity aims at ensuring that the
insured be fully indemnified and not meore than fully
indemnified, then conversely, it should ensure that
the insured is not less than fully indemnified in the

mhw word. Nere payment of the
money agreed upon at the time the policy was

taken out may in most cases fall short of fully
indemnifying the insured when logs or damage coours

to the insured property.
Secondly, since in cases where the damage
inmrred is less than the full value fixed in the
policy the insured is reinstated only to the extfnt
of sach damage, the indemnity money being asscssed
in relation to the wvalue of the property at the +time
of such damage, there is no need why in cases where
such damage would tend $0 exceed the sum fixed in the
T 16 P velug Sf T M at tnd EimE e peliey
policy,was taken out that is to be taken into account.
Thus, as Brett, L.J. put it in his dissenting
LMM‘“ in the case of }

Insurance Company,
"It is trae that the contract of insurance
is a contract of indemnity, and that the

assured must not be paid more than is

*
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sufficient to indemnify him against the

loss which the underwriter by the contract

of insurance has agreed to indemnify. But
the guesticn is, what is the loses againet
which the contract indemnifies?.....

The business  inconvenience to the shipowmer,
i.e. the loss in his busineas, can only be
met by repairing the ship so as to make her
as good a carrying machine as she was

before. That is the object he desires %o
attain by the insurance. The loas he degires

degires to cover, is therefore the cost of

repairs, not the dimdnition in wvalue of the

ship to sell. The cost of repairs is

herefore the matter to be fied. w3t
From the above opinion of Brett, L.J., it

becomes clear that since it is the actual loss
mffered that the insurers undertake \to make gagg,
the duty to make good such actual loss should not be
merfly limited to the value of the policy, as by
being so limited real reinstatement will not be
possible at all.

At any rate, the principle of indemnity should

. not only be concerned with the guestion of the
insured being fully indemnified and not more than
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é’(}
fully indemnified, but also with the uestion of
the insurers fully indemnifying the insured. Hence
while the insured should not be allowed by taking
out many policies in respect of the same property to

recover more than fall indemnity, the insurers
likewise should not be allowed to profit by each

company paying only a portion of the full indemnity
In other words, the need to prevent the

moneys P

insured frubcj.ngno;a than fully indemnified should
not be taken advantage of by the insurers to unjustly
enrich themselves by withholding parts of the

m;:m:lty money that they would have been under
obligation to pay were it not that/th. insured had

5 . taken out more than one policy in respect of the

*?3} wafie subject matter of insurance. Marthermore, ae
the other insurers are stran ers to cone another, each

;

_,35 33
insurance company being in privity only with the
insured, the ismme of such insurance coumpanies

e
.\
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pro rata in the event of loss or demage with regamrd
%o the subject matter of insurance is oontrary t%{\
QV‘S' wL

ébthe wll established rules of contract law.
It is to be noted that an insared is nore o wﬁw‘“‘

3
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Q\f\ cimly to be really reinstated only where there is a

%‘\{brtfeuor against whom he can file a suit in court.

AN

\Y\ o Tli:l. is because court awards are quantified in
relation to the real value of the damaged property
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as at the time it was destroyed, and not at the
time the policy in respect of it was taken out,
Hence it would only be a matter of justice that
indemnity is alsoc based on the ‘real value of the
destroyed or damaged property as at the time of such
demage or destmaction, rather than as at the time
the polie; is taken out.

Thue the concept of the insured being reinstated
to the position in which he was before the loss or
damage cccurred by mere payment of the money fixed
in the policy at the time such policy was taken oat
does not hold water at all, and especially in cases
mr:s the subject matter of insurance has

appreciated in money value at the time it is lost
or destroyed, such appreciation in money value
nomally coming about as a result of ingf‘giam
trends in the economy. 5
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CHAPTER THREE:

SCME LIMITATIONS ON INDEMNITY RIGHTS.
The ipl > 4 ¢ Cood Fa n In n

As indicated in the previous chapter the
prineiple of indemnity itself already puts the
pelicyholder in a disfavoured position relative to
that of the insurers in insurance contracts, Despite
all this the mere taking out of a policy is no
grarantee that the polieyholder will be in ified

by the insurers in the event of loss or damage, as

there are many stumbling blocks that will prevent
the policyholder from recovering while at the same
time entitling the insurers to avoid the poliey. ///
One such stumbling block that limits thé insured's
rights to be 1nﬂonnif&ed in the event of loss or
damage is the principle of utmost good faith,
otherwise known as the dootrine of uberrimae fidei.
The basic theme of this doetrine in prineiple is

//jhat both parties to an insurance contraet will

disclose to each other all material faets within

ageh party's exclusive knowledge so that each
recipient party is in a position te choose whether

or not to continue with the contract. But in practice
as will be seen presently, the duty of disclosure
lies almost entirely on only one parti.tn the eonttdﬁty

L
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that i§, the insured.

One jurist, E.R. Hardy Ivamy3? contends that
it is a fundamental principle of insurance law that
the utmost good faith must be cbserved by each party.
There is an obligation to disclose what a party
knowe, and the concealment of a material faet by the

aseured, whether he theught it material or not,
' e e

avoids thgwggE§§y¢ Similarly, it is the duty of

the insarers and their agents to disclose all
material facts within their knowledge, since the
obligation of good faith applies to them aqmally’gzth '
the sssured and hence all representations made 5y
them during the negotiations with a view of inducing
the assured to accept a policy must be tiue.

/  The prineiple of ufmost good faith in practice
tends to lean more to the disadvantage of the insured
and %o the advantage of the ineurers singe more
stress is placed on the fact that as the insured is

in a position to know more about the subject matter
of insurance, he is aggglﬁonnﬁ to discloge %o the
insarers all material facts regarding such subject

matter so that both of the parties to the contract
can deal with each other on equal footing. The wview
that the insured knows more about the subject matter
of insurance was judicially laid down by Lord

Mansfield in the case of Carter v, Boehh when he said:
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"Insurance is a contract upon speculation.
The special facts upon which the contingent
chance is to be computed, lie more commonly
in the knowledge of the insured only; and
the underwriter must trust %o his represen~
tation, and proceeds upon confidence that
he does not keep back any ciroumstance in
his knowledge, %o mislead the underwriter
into a belief that the circumstance does not
exigt. 3.

The above dictum laid down by Lord Mansfield
in the eighteenth century has been followed in
substance through time and from the wordings of such
Judicial pronocuncements it becomes clear that when
utmost good faith is mentioned, it is more of an
obligation placed on the insured than egually on both
parties to the insurance contract.

One of the cases in which Lord Mansfield's
dictum was followed in substance is the twentieth
century case of Joel
Company, where Fletcher Moulton said:

*In policies of insurance, whether marine

insurance or life assurance, tporefan
nndortiking that the contract is uberrimae
fides, that, if you know uﬁ} circumstance

at all which may influence the underwriter's
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opinion as to the risk he is incurring, and

congequently as to whether he will take it, or

what premium he will charge, if he does take

it, you will state what you knew, There is an

ebligation there %o disclose what you know, and

- the concealment of a material fact or circumstance,
knownto you, whether you thought it material

or not, avoids the policy. "M

Hence from the above it becomes gquite clear that
the principle of utmost good faith is juet one of the
many tools in insurance contracts which the insurers
use to disclaim liability on the policy, and therefore
make the insured lose his right of indemnity under
the contract, This is e0 because case law appears %o
start on the presauption that the insured has greater
knowledge of the subject matter of insurance and should
therefore disclose all facts within his knowledge to 2
the insurers, while the insurers themselves know little
if anything of the subjeot matter of insurance and
would as such have little if anything to disclose to
the insured.

This view was further developed by Sermutton L.J.
in the case of Greenhill v. Federal Insurance Compamy
when he said that it is only through disclosure of all
ciroumstances known to the insured %o the m:‘:

"that would put the two parties in equal bargaining



position, He said:
"Insurance is a contract of the utmost good
faith, and it is of the gravest importance
to commerce that the position should be
cbserved. The underwriter knows nothing of
the partienlar circumstances of the voyage
%o be insured. The assured knows a great
deal, and it is the duty of the assured to
inform the underwriter of everything that he
is not taken as knowing, so that the
contract may be entered into on an equal
footing, "3
Toms by placing an obligation on the insured
to disclese all material circumstances to the insarerss
the insured is Highly disfavoured insofar as his
rights to indemnity are concerned, as this obligation
is one failure to discharge of which entitles the
inauﬂuxw to avoid the policy. This fact was Jjudieiamlly

renagnilné by Fletecher Moulton in Joel v, Law Union
' range Company when he said:

"Insarers are thus in a highly favourable
position that they are entitled not only to
bona fides on the part of the applicant, but
also to full disclosure of all knowledge
possessed by the applicant that is material
to the risk.'3°
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Good faith, therefore, requires that the
assured should not, by his silence, mislead the
insurers into believing that the risk, as yrapoaea.

differs to thatr'dzaaﬁxaatagp or dotriment from the

risk which they will .aetually m on the contrary,

the insared is obliged to help the }.nwriles by every
means in his power to estimate the risk at its
properdy value. Every contract of insurance proceeds
on the basies that the duty of disclosure has been
discharged by the proposed insured, and the failire
to discharge such duty renders the contract voidable
at the instance of the 1nmaruf§. It is o be submitted
at this juncture that the prineiple of utmost good
faith, and especially to the extent that it tilts
heavily to the disgavour of the insured by imposing
obligations on him, &s one of the areas where the
special mles applicable in insurance contracts
favour the insurers.

This is so becanse under ordinary contracts,

the rule of gaves ptor relieves the sellers of

any duty to disclose any circumstances as to the
quality of goods to the buyers. But in insurance
contracts, where the policyholder is deemed to be the
offeror and the insurer ie deemed to be the offeree,
the situation is conversely manipulated to the benefit
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of the insurers, by placing an obligation upon the
policyholders to disclose all material facts to the
insarers at the pain of the contract being aveided by
the insarers should a pelicyholder fail to discharge
this obligation,

To put the insured in an even worse position,
the duty of disclosing meterial facte is not confined
%o such facts as are within the actnal knowledge of
ﬂ*w«‘ it extends %o all material facts which
he ought in the ordinary course of business to know

or an. and he cannot espape the consequences
of not disclosing them on the ground that he did not
know them. Although the duty of disclosure is
supposed to be reeiprocal, yet in the nature of the
problem, it rests more heavily upon those proposing
new insurances than upon those underwriting them: In
fact it has been jurinstically observed that there is
no reported case in either England or Canada in which
a policyholder has ooaplaimsd of a failure by his
dnsurer to contmet in utmost good taith.ﬂ

It becomes even more clear that the duty of
disclosure lies mainly on the insured when one
considers the fact that under the principle of
insurable interest as will be seen later, th; insurers
may well know from the beginning that the insured
has ﬁo insurable interest in the subjeot matter of
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insurance, conceal this fact from the insured, continue
to receive premiums from him, and at the end of it
all disclaim liability on the ground that the insured

had no insurable interest in the insured item, as

happened in the Kenyan case of Sat Dev Sharma v, The

practice the principle of utmost goed faith is one-
eided as it serves more the interests of the insmrers
by etrengthening their chances of disclaiming liability
on the poliecy, while on the other hand it disfavours
the insured by placing an obligation upon him to dise

close to the insarers all matters within his actual

and presamed knowledge, a procedure that is so converse

%o the gaveat emptor rale in ordinary contracts.
Anhother feature of the utmost good faith doctrine
which clearly indicates that the doctrine works in
favour of the insarers while disregarding the interests
of the insured is with regard to the test of material-
ity. One writer, M.G. Eagle3®, observes that the
proposer, in negotiations leading upto the contract ad until 4w

Contract

beoomes operative, must disclose to the insurers all

material facts which he knows or ought te know

regnrding the risk which is proposed to be insured.
Hence as far as the duty of disclosure of material
facte ie. concerned, it lies mainly on the insured. But

when it comes to the gunestion of determining what such



naterial facts are, it is the Mo& of the insarers
and not of the insured who is obliged to disclose

such faots, that will be called into play. This
highly prejudicial state of affairs has been given
both judicial and statutory cognizance.

In the case of Rivaz v. Gcmui,‘o a naterial
fact was defined as a fact which would affect the
judgement of a prudent underwriter in considering
whether he would enter into a }smt___x-act at all, and
if so upon what éoﬁiﬁtim,léi- enter into it at one

rate of premium or another. Similarly, in the
Privy Council case of Hew York v. Ontario Hetal
Products, Lord Salveen said:
"It is 2 gunestion of fact in each case whether
if the matters concealed or misrepresented
had _baon traly disclosed, they would, on a
fair .émidom$ian of the evidence, have
influenced a reascnable insurer to decline
the risk or to have stipulated for a higher
premium. vl
Thme from case law it is quite clear that it
is the test of the prudent insurer and not of the

insured that will be called into play in determining

whether or not a fact not disclosed was material and

therofore a groand on which the insured is to lose
his rights of indemnity under the policy.
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The same test of materiality applies in statute
law. Under the English Marine Insurance Act, 1906,
it is provided that:

"Every circumstance is material which would

influence the judgement of a prudent insurer
in fixing the premium or determining whether
he will take the risk. '2

Similarly, under the Kenyan Marine Insurance
Act, it is provided that:

"A cirocumstance is material if it would

influence the judgement i prudent underwriter
in fixing the premium or detemmining
whether he will take the risk. '>

And under the Kenyan Insurance (lMotor wehicle
Third Party Risks) Aet, it is provided thus:

"In this section, mgterial means of such a

nature as to influence the judgement of a
prudent insurer in determmining whether he
will take the risk, and if so, at what
premium and on what conditions. +&

From the above statutory definitions, as well
as the preceding Jadicial definitions of what is
material, it becomes absolutely clear that in
insarance contracts the insurers are put in_a

favourable position since it is them who detemmine

whnthor a fact undiscloasd by the policyholder was

naterial and thereroro avoid the poliecy.
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The inherent danger in such state of affairs is
that the insarers may pick on any minor undisclosed
fact just a®s a means of disclaiming lisbility.

It is to be submitted therefore that the dectrine
of utmost good faith is unfairly balanced against
the insured who im obliged to disclose all material

facts sc that both parties are put on equal footing,
yet when it comes %o the teat of materiality, the
need to put the $wo parties on equal footing is
disregarded and it is solely what is material to a
prudent insurer that is taken into aooa\nnt.
4~ The fact that the policyholder's Sapore with
regard to the materiality of a fact is immaterial
was judicially echoed in the case of Brownlie v.
Campbell by Loxd Blackburn as follows:
Mesee that if you imbw any circumstance at
all that may influence the underwriter's
opinion as ¢o the risk he is incurting, and
conseqguently as to whether he will take it,

or what premium he will charge, if he does
take it, you will state what yoa know,
There is an obligation to disclose what yom
know, and the concealment of a material

circumstance known to you, whether you
or not, avoids the poliay. 42
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It is worth noting at this juncture, as
Professor Onesmus K. Matungi®® indicates, that the
mle of utmost good faith was founded on a notien

R ——

that the insured paauma_ saperior knowledge in
respect of tko ubjock matter of inmmea and

~—————

therefore at an advaatage over the insarer in tems

of knowledge. But if what is paterisl and relevant,

and therefore disclosable, is detemined by the

insurer, not *B&e insured, then it is submitted that

to contend that the insured knows ofom&mmﬁq 193
superior knowledge is a nimme%, as one should

not be deemed %o have aap_eri.ar knowledge of something
whose materiality is to be exclusively determined by

a different party i@gﬁ?&g& All such seemingly
technical contradictions are no doubt manipulated as

such to serve the interests of the insurers at the

corresponding expense of the policyholders.
Moreover, people taking out insursnce policies

are not well versed with insurance requirements and

—————

80 cannot foretell how much of their knowledge about

the nbjoet natf:r gt insurance they ought to
diselose. As to the insurers, with the knowledge
they have from long experience as regards the major
circumstances that are relevant to these consider-

ations, they shonld be able to extract from an



applicant by direat gquestions in the application
1‘3_13. sufficient information concerning what they

deem material in the vast majority of cases. The
insurers are also in a better position, dne to their
personnel and facilities, to investigate all cmeial
facts about the subject matter of insurance, since
in some m a proposer may be innocently ignorant
of ech facts. ,

'?ﬁm}aiﬁt@h&f&:&almlyau, it can be safely
submitted that the principle of utmost good faith
in Ansurance contracts is favourably balanced to the
benefit of the insurers and unfavourably balanced to
the detriment of the policyholders. It is therefore
just one of the many tools that the insurers use to
disclaim liability under the policy in the event of
a claim being made thereon, with the converse result
that the policyholder
under the insurance contract.

The doctrine of utmost goed faith thus rein-

forces the prineiple of indemnity itself, which
already works mainly, as was seen in the previous
chapter, to the benefit of the insurers, any bonefit
that may accrue to the insured being merely
incidental to the very thematic fabric of insurance
contracts, that is to say, the need on the part of
the insurance companies to maximise their
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profits by all means., The insurers are thues in a
position to further their interests unscmpulously
by taking full advantage of the special mles that
are available to them under insuwrance contracts,

which mles are de ntal to the policyholder's

;ntarest/n.

Apart from the more common fundamental pre-
regquisites inherent upon ordinary contracts in order
that such contracts be enforcable in courts of law,
the contracts of insarance, being deemed as a spocial
class of contractas, go ahead of the basic regquirements
and stipulate that for a party to enforce his rights
of indemnity under an insurance contract, he must
establish that he had an insmrable interest in the
sub ject matter of insurance. The main theme of the
principle of inmurabke interest is to be deduced from
- comnon law as embodied in judicial decisions, but
the fact that lack of an insarable interest by the
policyholder in the subject matter of insurance
renders the insurance contract void and therefore
unenforcable as against the insurers is statutorily

laid down under the Iife Assurance Act of England,
1774, as follows:



“From and after the passing of this Act no
insarance shall be made by any person or
persons, bodies politick or corporate, on
the life or lives of any person or persons or
any other event or events whatsoever wherein
the person or persons for whose use, bonefit,
or on whose account such policy or policies
shall be made, shall have no interest, or by
way of gaming or wagering; and that every
assurance made contrary to the trme intent
and meaning hereof shall be mull and void to
all intente and purposes whatsoever. 47
Similarly, under the Insarance (Iife and
Accident) Act of 1774, which Act has been judicially
recognised as a statute of general application in
Kenya,?® it is providea as follows:
"io insurance shall be made by any person
on the life of any perseon or on any event
where the person for whose benefit or on
whose account such policy shall be made
shall have no interest. +°
This statutory principle originally enunciated
for the life assurance and related contracts has
been judicially applied to all typia of insurance
contracts, and it is as smech a fundamental rmle in
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insurance contracts that an insured will not be
indemnified for loss or damage accruing to the
sub ject matter of insurance if he has no insurable
interest in the subject matter of such insurance,
since failure to have such insurable interest renders
the contract void ab initip and therefore uneforeable
in court of law. It is to be submitted therefore that
the principle of insurable interest is yet another
to0ol by which insurers disclaim lisbility under
insurance contracts and policyholders are deprived
of their indegnity righte under such insurance
contracts, What, then, constitutes an insurable
interest under indemnity contracts?

In Kenya, a statutory definition as $o what
constitutes an insurable interest under indemnity

contracts is available under the Marine Insurance Act,

as follows:
"Sabject to this Act, every person has an
insurable interest who is interested in a
marine adventure.
"In particular, a person is interested in a
marine adventure where he stands in any
Regal or eguitable relation to the
adventure or to any insarable prapuftx at

risk therein, in consequence of which he may
benefit by the safety or due arrival of the



insurable property, or he may be prejudiced

by its loss, or by damage thereto, or by the

detention thereof, or may incur liability

in respect thereof. w0

The above statutory definition of what
constitutes an insarable interest echoes in substance
the common law definition of the phrase, a classic
cne of which may be regarded as that given by
Ilawrence J. in the case of lacena v, Craufurd, when
he said as follows:

"A men is interested in a thing to whom

advantage may arise or prejudice happen
from the circumstances which may attend
it...+» And whom it importeth, that is

condition as to safety or other guality
should continue.... and where a man is so
circumstanced with respect te matters exposed
to certain risks or dangers, as to have a
moral certainty of advantage or benefls,

but for those risks or dangers, he may be
said to be interested in the safety of the
thing. TIo be interested in the preservation

(LA TEE &% 1 & $4 0B
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The above dictum has been followed in substance
in subsequent cases where judges were faced with the
problems of detemmining what constitutes an insurable
interest in indemnity contracts.’2

The same principle as to what constitutes an
insurable interest has been adopted in the juristic

arena. For instance, dny defines insurable

interest as follows:
"Where the assured is so situated that the
‘happning of the event on which the insurance
money is to become payable would, as a proximate
cemse, involve the assured in the loss or in
any legal liability there is an insurable
interest in the happening of that event teo
the extent of the possible loss or liability, "3
From the above definitions, it may thms be
contended that a person may be said to have an
insurable interest in the subject matter of insurance
where he has such a relation to or connection with
it, or sach a concern in it, that he will derive
pecuniary benefit or advantage from its preservation
and will suffer pecuniary loss or damage from its
destruction, temination or injury by the peril
against which he is indemnified by the insuring
instrument. It may as such be emphasised that to



constitute and insurable interest it must be an
interest such that the peril would by its proximate
effect cause damage to the policyholder, that is to
say, cause him to lose a benefit or incur a liability.
The principle of insurable interest works to
the disfavour of the ingured who may not always
know whether or not he has an insurable interest in
the subject matter of insurance. As for the insurers,
the principle worke to their advantage as they may
well know from the beginning that the partiamlar
policyholder has no insurable interest in the subject
matter of insurance, contimue to receive premium

paynents from him and later disclaim liability to

indemnify such policyholder. This was demonstrated

_Y_gg.s" In this case the contract of insurance was
set out on a form headed Perscnal Ace:

and provided that in the event of the inmured suffering
death or disablement, the company would pay to the
insured the compensation specified in the schedule.

The schedule set out the name of the insured
as "dessrs. Seema Driving School on the lives of
{essrs .....", and there followed the names of the
four driving instructors, one of whose injury in a

subseguent road accident was the cause of the court
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action. The court, in invoking section 1 of the
Insurance (lLife and Accident) Aet, 1774, held that
the plaintiff had no irsurable interest in the subject
matter of the policy since the bLenefits under the
policy were clearly meant to pass to the employeces
in the event of death or injury, and were not intended
to seoure the plaintiff against any liability in
respect of their employment, and the action failed
accordingly.

It is worth stressing then that this wes a

cage where, as the court noted, "... the defendant
company mast be assumed to be familiar with the law, ">
the insurers knew that the imsured had no ineurable
interest yet they d4id not honour the doctrine of
utmost good faith, and 9till got away with everything
That the insurers use the principle of insurable
interest unconscionably to defeat the interests of
the policyholders was judicially observed in the

glis, where Brett M.R. said:

"eseo it peems to me that after underwriters
have receiwved the premium, the cbjection
that there was no insurable interest is often
as nearly as posaible, a technical objection,

h has no real merit, certainly
not as between the assured and the iammr“%*
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IMMin Sat Dev Sharme's case, the court
obaerved that,
* ander these circumstances the insurance

company lay iteelf open to a charge of

unconscionable behaviour to accept a

premium with no intenticn in any
circumstances of honocuring the pnliqy,m

and coanselled that the cempsny should have considered
iteelf under scae moral cbligation %o meet the
plaintiff'es claia if only as an act of grace,

From the foregeing, one may thus reasonably
gonclude that $o the extent that the dootrine of
insurable interest is manipulated by the insurance
indnstry to disclaim liability under indemnity
contracts, it is just one of the many ways and means
through which the insurers are highly favoured in
insurance contracts unlike as under ordinary contracts.
Conversely, it is just one of the many ways and means
through which an insured loses his rights of
indemnity under indemnity contracts, thereby patting
him in an ever disadvantaged position relative to
the position of the insmrers under such insurance
contracta. The concept of freedom and equality as
understood in ordinery contracts does not therefore
equitably operate in insurance contracts at all.



The doetrine of proximate cause and the practice
of inserting exclusion clauses in proposal foms are
yet another device through which the insurers often
disclaim liability under indemnity contracts while
the policyholders lose their indemnity rights under
the same contracts. One writer,
contends that the application of the doeotrine of
proximate cause will vary according as to whether
the issue to be decided is "was the loss caused by
a peril insured against?" ér whether it is "was the

loss caused by an exmyﬁa cause? ", This m;na that
the dootrine of proximate cause and the iseme of
excepted causes work hand-in-hand in point of
substance, for if a peril insured against is not the

proximate cause of the loss or damage in a given case,

then such loss or damage must have been caused by an

axeepwm‘

What the doetrine stipulates in substance is
that where property insured against certain specified
perile is involved in loss or damage, the insured
muet be in a poeition %o prove that such loss or
damage was WW% of the perils
insured against, before he can be entitled teo recover

‘\_____.

under his peoliey. In Pawse)




cause was defined as meaning:
*the active, efficient cause that sets in
motion a train of events which brings about
a result, without the intervention of any

force started and working actively frum a
59

new and independent source. L

This definition revolves round the legal maxim
that the proximate cause, not the remote cause, is

The time that elapses between cause and loss or

damage is immaterial, In the case of Leyland Shipping
LS it

was contended that: "To treat proximate cause as if
it was the cmuse which is proximate in time
is out of the guestion. The cause which

is truly proximate is that which is proximate
in efficiency. That efficiency may have

been preserved, although other causes may

mean~time have sprung up which have not yet

destroyed it, or truly impaired it, and it

may culminate in a result of which it etill

remains the real efficient cause to which

the event can be aseribed.*

From this it becocmes clear that for the polioy-
holder to be indemnified the loss or damage must be
proximately caused by the peril insured againet, and



- 6l -

if a new and independent cause arises so that it
breaks the natural sequence of events, the dsmage
from the new cause muet be considered separately
from that caused by the original peril. Hence as
stipulated under the Kenyan larine Insurance Act:
" Subject to this Aet and to any express
provision in the poliecy, the insurer is
liable for any loss proximately caused by
a peril insured against, but, subject as
aforeaaid,‘gﬁmggngggn;ggggg for any lose
which is not proximately caused by a peril
insured again.t.'sl
This provision is similar to the cerresponding
provision in the Marine Insurance Aet of England,
1906.
In the judicial arena too, emphasis has been
laid on the fact that the insured can only be

indemnified if the loss or damage he incurs is
proximately caused by the peril insured against.®?

It is %0 be subnitbed therefore that this rule tends %o

work to the detriment of the insured insofar as it
diminishes his rights %o indemnity, while on the
other hand it serves the interests of the insurers
by enabling them to disclaim liability under the
contract. M.G. Eagle indicates th??a

e




" Where an insurance is expressed to cover

epecified perils, then following a loss the

insured must produce sufficient evidence to

provide a prima t the loss was
pr;ximately caused by one or mere of the
insured perils. TW&.
mﬂ:_g the insured. w63
The principle thus places onerous burdens on
the insured and thus makes it difficult for him %o

recover under the contract.

As already indicated, the doctrine of proximate
cause works hand-in-hand with the issue of excepted
causes as nomally embodied in exclusion clamses in
the contractual documents. MNost of such clauses are

a0 widely phrased that they may exclude the insurers

from almost all possible liabilities, Moreover,

unlike in ordinary contracts where the gontra prefere-
ntum rle operates against the party whe draws up the
contractual document, in insurance contracts any

ambignity in the sal form is construed againet

the policyholdor, notwithstanding the fact that sach
o

dsemente are dvems by the insarere, et VS

Purthemore, courts often interpret the excepted
causes in such a way that one would cnly cenclude that
no cause ie capable of falling within the poliecy.



@.

Tor intance in the case of Londen and lencashire
’iyre Insurance Company limited v, Rolands Limited, 54

where on an insurance polioy, less arising, inter alis,
from yiots was excepted, and loss subsequently ocoured
ge a result of armed robbery, it was held that the
circumstances under which the losas occurred constituted
a riot in the legal sense.

Thus it can be safely concluded that the
doctiine of proximate cause together with the issue
of excepted causes iz just another tool in the field
of insurance transactions which limits the righis
of the insured to be indemnified for loss or damage
incurred under the policy, while on the other hapd it
inproves the pesition of the insurers by enabling
them to disclaim liability on the ground that .
the loss or damage claimed against was not proximately
cauped by any of the perils insured against, or that
such loss or damage arese from an excepted 'oan'u.
This ies even more =0 when one considers the fuodt that
before the insured can successfully claim undexr the

policy he has to prove toc the satisfaction of the

aonxrt that the loss or damage was proximately caused,

and not remotely csumed, by one of the perils insured
againgt.

Agency is yet ancther area in insurance
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contracts which diminishes the insured's rights to
indemnity under the contract, especially in situations
where mistakes of the agent are imputed to the

insured and thereby entitling the insurers %o aveid

the poliey. In insurance contracts the agents are
originally employecs of the insurance companies, yet
at certain stages of the insurance transactions they

are deemed to be agents not of the insurers but of

the polieyholders. I.i, Hardy Ivamy summarises this
principle of an agent otherwise employed by the

insurers becoming the agent of the insured as follows:
" eeee The proposal is the document upocon which
the insurers act in deciding whether to
accept or decline the insurance; it is the
basis of the contract, and the walidity of
the contract depends upon its acouracy. The
insurers, therefore, are entitled to ascume
that it is acourate and the knowledge of
any fact inconsistent with the proposal is
not to be imputed to them merely because
the person respensible for the inacouracy
knew the truth and happencd to he the agent
who introduced the insurance.
- "The Agent, in filling in the answers, ceases
) to be the agent of the insurers. He becomes
the agent of the proposed assured, and



“therefore his lnowledge cannot be imputed %o
the insurers. On the contrary, by signing
the propesal, the proposed Wa adopts the

answorrﬁ‘g,_mgg_hin own, and makes himself respon
gible for sny insgeuracy in thew....

"1t is, however, iamatcrisl whether he had

the epportunity of reading them or net; if

he signe the proposal form before competition
and leaves it to the agent to fill in the
answers and forward the completed proposal

t0 the insurers, he is nonetheless responsible
for any inacouracy. n69
From the above gquoted summary by the learned

anthor, it becomes indisputably clear that the issue
of agenoy in insurance contracts is injurious to the
interests of the pelicyholders who can be victimised
for mistakes of agents whom they did not employ and
did not even know to be their own agents at any stage
of the transaction. Secondly, it is out of keeping
with the ordinary rmles of contract that the insured
should be made liable for the acts of a third party to
1:1}@ contract, the legal nexus being there only between
the insured and the insurers. This disregard for the

long established mle of privity of contract serves
mainly the intercste of the insurers who can disclaim
liagbility under the contract even for the



nigdeeds of such third parties as they originally
enployed.

To demonstrate even further the imbalance created
by ageney in insurance contracts, which imbalance
tilts against the interests of the polieyholders,
the insured has the burden of proving that at any

given time in the course of the transaction, the

agent was working for the insurers and not for him,
the insured.®® Mere receipt of authority from an

insurance company does not make the reeipient an agent
of the company. The agent must be shown by the insured
to have had an suthority to acquire that knowledge

which is being imputed to the insurers, otherwise no
such imputation would hold water. MWoreover, knowledge

acquited in a different capacity by an agent cannot

be imputed to the insurers, as such knowledge must be
acquired only and only when the agent is acting in
his capacity as agent in the specifie field.

But as far as the insured is concerned, the
knowledge aequired by e &Gk, ac mattir W what
manner acquired, is disclosgble to the insurers and
failure %o do sc entitles them to avoid the poliey
to the debriment of the insured. All this goes along
way in showing that the insured is highly disadvantaged
under the issme of agency in insurance contracts.

It is to be submitted by way of suggestion that for
purposes of Jjustice and equality, whatever is imputable
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to the insured through his supposedly agent should
equally be imputable to the insurers without the
insured being given the omus to prove so.

Secondly, if it is necessary for the insurers
to operate through agents, then the extra expenses
inherent thereto should not be passed over to the
insureds through high premiums. It would infact be
cheaper for the insureds if they dealt directly with
the insurers in that the commission charges payable
to agents wounld not be included in premiums, and the
insareds would also got their non-claim bomms in fall.
Sinee it is the insurers who are detemined to
promote their business through ageney, they, rather

than the insureds, should shoulder the extra expens

consequential thereof,

Thus it can be safely concluded that agents in
insurance contracts, although infact employed by the
insurers, are arbitrarily regarded as agente of the
policyholders when this would help the insurers to
aveid liability under the policy. This then means
that agency is just one of the tools that serves the
interests of the insurers in insurance contracts
while on the other hand limiting the polieyholders'
righte to indemnity under such contracts.

This assertion is further duanatratod' by the
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faet that even in cases where the agents, actuated

by the need to earn their commissions, induce proposers
to enter into contracts whose substance they do not
follow, it is such innocent proposers rather than

the insurers who will be adversely affected by the
unscrupulous acte of such agents, which agents were
in fact employed by the insurers and not by the poliocy-
holders at all, It is equally absurd that the long
eatablished contra preferentum rule in contract law-
which stipulates in substance that ambignounsly worded
documents should be construed against their authors

if they try to rely on them for defence purposes -
is disregarded to the detriment of the policyholders
in cases of ambignities or inconsistenclies in the
proposal forms, yet such forms, having been drawn up
by the insurers, were pressed upon the poliecyholders
by agents who are in fact employed by the insurers.

Under ordinary contracts a digtinet line is
drawh between conditions and warranties and distinet
remedial options are open to the aggrieved party in
the event of a condition or a warranty being breached
by the other party to the contract. In substance, the

difference between conditions and warranties revolves



round the fact that a condition is an integral part
of the contract the breach of which entitles the
aggrieved party to rescind the contract, while a
warranty is a less significant temm of the contract
the breach of which does not entitle the aggrieved
party to repudiate the contract but only to sue for
damages against the adverse party.

Hence, as one writer, Anson, W,R, puts it:

"A condition may be defined as a statement

of the fact, or a promise, which forms an
essential part of the contract. If the
statement of fact proves untme, or the
promise is not ful¥Pilled, the innocent

party may treat the breach as a repudiation
which discharges him from further performance
of the contract."®’

A warranty, for its part, has been judiecially
defined in the case of Dawsons Limited v. Bonnin as
follows:

"The proper significance of the word in the
law of England is an agreement which refers
to the subject matter of a contraect, but,

not being an essential part of the coentract
either intrinsically or by agreement, is

collateral to the main purpose of such a
P "
L

eontract.



Thue from the above it becomes clear that in
ordinary contracts a condition is a fundamental temm
the breach of which entitles the aggrieved party to
rescind the contract, while a warranty is a less
important term the breach of which entitles the
aggrieved party tonly to sue for damages. This then
means that in ordinary contracts, not all breaches
by a party will be an occasion for the coatract being
revoked to such pax'ty'; detriment by the aggricved
party.

In insurance contracts, however, there is no
distinetion between a condition and a warranty, and
these two earry equal weight, they having been
conveniently merged for the benefit of the insurance
industry while causing confusion %o the insureds and
the legal system as a whole. This merger has been
Juristiecally observed by VipRe, when he contends
that:

"The word warranty .... in insurance law
is not infregiiently equivalent to a tem
of the contract, whether a warranty proper
or a condition. n69

From this it becomes clear that in insurance
contracts conditions and warranties carry equal weight
as far as the insurers are concerned, and failure by
the insured to comply with any temm, however



seeningly insignificant such texm may be, entitles
the insurers to disclaim the liability and conversely
disentitles the insured from his rights of indemnity
under the contract.

A warranty in an insurance contract is a temm
which precedes the liability of the insurers, that
is to say, it is a condition by conmon law, and unless
it be performed there is no contract binding on the
insurers. It is immaterial for what purpose it
is introduced and unlesps it is performed the contract
will stand unenforcable as against the insurers, thus
it is a condition precedent on the performance of
which the validity of the policy or the liability of
the insurers depend. Thus, as one writer, E,R. Hardy

ivemy pats it:
"Suach conditions relate to matters which
precede the formation of the contract
contained in the peliecy, and which are, or
agreed by the parties to be, essential to its
va}:l.i::ty. They must be fulfilled, otherwise
the policy never attaches, but is yoid agb
initig. " 0

The wvery fact that conditions and warranties

are merged in insurance contracts puts the insured

in a worse pomition than he would be in under
oxdinary contracts, while putting the insurers in
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a better position. This is because the insured loses
all his rights to indemnity under insurance
contract for any mistake on his part, however ine.
significant such a mistake may appear to be, while
the insurers on their part exonerate themselves from
all liability under the contract for any minor
mistake on the insured's part.

Thus as has been seen through the chapter,
the mere taking out of a policy of insurance is no
ararantee that the policyholder will be indemnified
by the insurers in the event of loss or damage taking
place in relation to the subject matter of insurance.
The principle of indemnity itself, as was seen in
the previcus chapter, leans more favourably to the
interesta of the insurance industry, and any benefit
as may accrue to many a pelicyholder is merely
incidental to the overriding purpose of the insurance
companies to maximise their profite. Ae if the
principle of indemnity does not already create a
favourable balance %o the insurers and an unfavourable
one for the polieyholders, the insurers' peosition is
further strengthenef and the insureds' position
further weakened by the special principles applicable
to insurance contracts, the effects of which principles
have been considered above.



From all this it becomes clear that insurance
contracts will in the majority of ceses not genuinely
gerve the interests of the policyholders at all, If
anything, they will serve the interests of the
insurers who will have all the grounds for disclaiming
liability, while on the other hand they will most of
the times find fault with the policyholders and as

sach disentitle them from their righte to indemnity.
This then means that an insured, to be fully
compensated for any loss or damage as he may inour

under the policy, will either totally disregard the
insurance contract and sue the tortfeasor, or may,
after receiving from the insurers - in the few
situations where this is possible - a sum that does
- not really indemnify him for the loss or damage
mffored, still sue the tortfeasor and recover more
from him so as to be fully indemnified.

The right of the insured to recover from the
tortfeagor is a legal right, and the mere fact that
the damaged property was insured does not disentitle
- him from suing such tortfeasor. At any rate the
tortfeasor is a stranger to the contract between the
inmared and the insurers, and cannot be allowed to

inveke the insurance contract in orxder to escape
from his tortious liability to the insured.
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However, as will be seen in the following
chapter of this piece of work, the rights of the
insured to sue and recover from the tortfeasor is
further frustrated by the insurers for their own
benefits under the doctrine of subrogation. This
is the dootrine which, as will be analysed at
length in the following chapter of this thesis,
deprives the policyholder of any benefits as he may
derive from the tortfeasor, and instead bestows such
benefits on the insurers, all this notwithstanding
the fact that there is no privity between such
insurers and sach tortiocus third party. Saffice
it to point out briefly at this juncture therefore
that the doctrine of subrogation, as will be seen

presently, is yet another doctrine in insurance law
which mainly serves the intercsts of the already
advantaged insurers, while conversely brushing aside
the otherwise genuine interests of the already
disadvantaged policyholders under insurance congracts.



Ag wae briefly indicated at the close of the

previous chapter, an insured hae personal legal
righte to sue third parties who have caused him loss
or damage in respeet of the subject matter of
insurance, and the mere fact that the damaged or lost
preperty was ineured against risks will not exempt
such third parties from liability. This would then
mean, in principle, that if what an insured recovers
from the insurers under the lnﬁaﬁmty contract ie not |
sufficient to reinstate him, in real tnma‘u, to the
position he occupied before inourring such loss or
damage, as for instance where the real value qf the
property has exceeded its money value as fixed on
the pelday - Shat is 4e say, where the walne of e

. sabjeot matter of insurance has exceeded the wvalue

of the mubject matter of the contract of insarance,

were responsible for thp loss or damage so as to
recover something over and above the indemnity money
and thus be :tallj reinstated in real terms.

However, au is to be ‘mn pmmn:h'ly in this
chapter, the insurers, after indemnifying the insured



parsuant to the 1m3:n1ty sum fixed on the policy, are
in a position, under the doctrine of spubrogatioo
defeat any attempts by the insured to recover anything
from third parties, and to convert anything as the
insured may receive from third parties to their own

benefit, Suffice it to note here then that as the
prineciple of indemnity and those collateral to it
were seen to be mainly geared towards the protection
of the interests of the insurers in any insurance
contract, the principle of subrogaticn crowns o;nr:-
thing in that respect as it is solely geared towards
serving the interests of the insurers in insurance
contracts. | ’

A South African writer, Gerald Gordon.n
contends that the doetrine of subrogation is a
corollary of the prineiple of indemnity, and that
it applies to all contracts of indemnity., And
Oray Teums /2 contends that the doetrine of sub-

i

rogation is 8o mich a part of indeanity as to make
the two look like Sismese twins. That the doectrines
of indemnity and subrogation are inseparable revolves
round the fact that subrogation is the machinery by
which the law of insurance emsures that the
insured is not more than fully indemnified. Thus,

as one writer, E.R. Hardy Ivamy, pats it:
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"The doetrine of subrogation has been adopted
solely for the purpose of preventing the
assured from recovering more than a full
indemnity, by placing the insurers in the
position of the aseured."' 3

The main theme of the doctrine of subrogation
can be described as follows: If an insured on the
ocourrence of the event insured against possesses

alternative remedies against third parties who cause
Iy VLR gereawE

such event to occur, then the insurers are allowed,

after they have indemnified the insured pursuant to
the policy, to take over those rights “,‘ to institute
proceedings, or to take any other atopi open to the
insured in order to effect recovery in mitigation or
extingishment of what they have paid to the insured.
In othaf words, the insurers are subrogated to th§
inmred's righte as against such third parties.

To the extent that the sole parpose of the
principle of subrogation is aimed at curtailing the
insured's possible attempts of getting more than fall
indemnity - even though full indemnity with regard
to the subject matter of the contract of insurance
is not noao-uarux commensurate with full indemnity
with regaxd %o the subject matter of insurance - it
ean be safely contended that the doetrine 1.‘
conversely aimed at serving the interests of the



insurers, insofar as it enables the insurers, after
receiving premium payments from the insured, to also
receive what else is receivable from third parties.
Thieg, as will be seen later, means that whatever the
" insurers pay o the insured by way of indemnity will
be offeet by what they receive from the teortious
thixd parties by way of subrogation, thereby leaving

The view that the doctrine of sabrogation is

aimed at preventing the insured from getting more

than fall indemnity, apart from being propounded upon ;
by juristic writers, is aleo emphasized statutorily

as well as judicially. For instance, in the case of
Castellain v. Preston, Brett L.J. contended as

follows: |
“The dootrine does net arise upon any tems
- of the contract of insurance; it is only
... another proposition which has been adopted
for the ecarrying mut of the fundamental
rule of indemnity, and it is e

It has been adopted solely for that reason." ¥
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It is contended by one writer, Professor M.L.
ne 77 that the doctrine of subrogation was

a development of equity which later came €o be
adopted by common law courts even long before the
fusion of chancery and common law courts toock place.
He says that in the case of W,’IG
"The basis advanced h,y Loxd Hamuah. for
the M transferance of rights
unguestionably used in equity, was readily
accepted by the common law courds. ™! !
This view is no doubt deduced from the case of

gettled three issues both for the common law courts
and courts of eguity: that the trust concept enables

the 1wnr to -ul a tortfeasor of the assured once

the payment was m: pursuant to the poliey; that
sach an action must be brought in the name of the
ammd_; and that the sabrogation process is ipso
é; that is, that it oww law.
The case thus took the principles of subrogation as
established by equity and forged them into the
common law, Benep, as Pre

"By the end of the eighteenth century, both
‘tho emo;x law and equity courts appeared
thoroughly acoustomed to applying this

equitable doctrine., The accepted doctrine



had now developed so that a person who had
paid a third party in discharge of another's
obligation to him, acquired from that third
party a right to sue that other person, upon
whom lay the primary cbligation to pay for
a contribution or for an indemnity. wl9
From the above it would appear that the prineiple
of subregation is deemed %o be an equitable principle,
but, as will come to light in due course, the doctrine
is 80 unegquitable that, to say the least, it unjustly
enriches the insurers under insurance contracts.
)\(Rr the doctrine of mubrogation €0 operate,
there mast have been a wvalid contract of insurance
between the insured and the insurers and, consequently,
loss or damage must have been sustained by the insured

on the subject matter of insurance, such loss or
damage resulting from a peril insured against. Sinece

the prineciple of subrogation is con«rﬁd with the
righ%s of the insurers to step into the shoes of the
insured and utilize the ndttn of such insured ,
SEunat Bkin Raian: e dn SeRaew e Al AN
extra benefits he may have derived from third parties,
it fellows that the principle cannct apply unless
there are tortfeasors against whom the insured can

make a recovery. Hence it is an essential element
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that there be third parties agninet whom the insured
ecan enforce his rights, in order mt the prineiple

-
of subrogation be applicable. Y }

Finally, and even more important, it has been

stressed by one writer, E.R., lHardy Ivamy

"ihe right of subrogation does not arise
unless and until the insurers have admitted
the assured's claim, and have pald the sunm
payable under the policy. B0

Another writer, MacGillivray, says:

*The assured is entitled to contrel any
‘proceedings brought in his name until he
has received complete indemnity, that is
to say, if the insurer has not paid what is
in fact a complete indemnity for all damage
insured or uninsured arising from the

same cause of action as the damage in
respect of which payment has uo;a nade

the assured remains domipus 1iti

has recovered a complete indemnity and if
he undertakes to presecute his claim for
the whole damage the inmarers cannot
interfere. o1

This view is further stressed in the judicial

L.J. had this to say:



"It will be said that there 4id exist for a
moment a right of action in favour of the
assured, into which the insurer could have
been subrogated. But he cannot be subrogated
into a right of action until he has paid the
sun insured and made good the loss. o2

And in the case of John Edwards and Company V.

iigCardie, J. had the

following to say:

*.. « the prineiple of subrogation is ever a
latat aM inherent w.nt of the
contract of indemnity, but it does not
become operative or emforcable until actual

payment be made by the rer, It derives

its life from the original contraect. It

dains ite operative forece from payment

under that contract. Not $ill payment is

made does eguity, hitherto held in -n-m.

grasp and operate upon the assured's choses

in action. In my view the essence of the

matter is that smbrogation springs not from

payuent only but from actual payment cojointly

with the fact that it is made pursuent to

the basic end original contract of indemnity, 3
The above extracts frem juristic and jadicisl
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opinions thus indicate that it is a fundamental pre-
requisite that the insurers flfill their part of

the contraet by indemnifying the assured before they
ean exercise their rights of subyogation under the
insurance contract, In the m mb-topic of this
chapter, an attenpt is to be made to analyse in detail

what these rights of subrogation are that the

insurers have under indemnity contracts.

.The doectrine of mbmétim gives the insurers
the u&t to step into the insured's shoes, subject
$0 their dauty to fully indemnify the insured, and
thereby be cﬁtitltd to any extra benefits that the
insured may derive from the tortious third parties.
This view was authoritatively laid down by Lord

Justice Brett in the case of Darrell v. Tibbitts.°t
In that case, one Forbes owned a house which he

leased. The lease placed the duty upon the lesee to
make repairs in the event of an explosion. An
explosion occurred, due to the negligence by an
employee of the Brighton Corporation.

The lesee made the repairs and the cerporation
reimbursed him. The lessor then sold the house %o

Tibbitts with the benefit of the insurance policy.
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The insarer, plaintiff in the action, without
knowledge of the payment made to the original lesee
by the Brighton Corporaticn, paid the new owmer
parsaant to the policy. OSaubseguently the insurers
became aware of the firet payment and sought to
recover it. The insurers loet in the trial court
but successfully appealed. In the appellate court,

the doetrine of subrogation was clearly stated as
follows:
"The doetrine is well established that where
_ something is insured against loss either
in a marine or a fire policy, after the
assured has been paid by the insurers for
the loss, the insarers are put into ‘bh,
place of the assured with regard to every
right given to him by the law respecting
the subject matter insurcd..."?
Lord Justice Thesieger in the same decision
affimed the above view as follows:
"It is aleo maintainable as a2 kind of suit in
equity founded upon the following grounds
the assured having been indemnified against
the loss gustained by him through the
payment by the insurance company, the latter

has a right to be subrogated in the place of
the assured,.... 86



The dictum in Darrel v. Tibb was adopted
in subsequent cases, the gost notable of which was

Wﬁ" In this case, a vendor who
had insured his house against fire was in the process
of gelling this house. After the contract of sale
was executed, but before the actual transfer was
made, a fire destroyed the house. The vendee, never—
theleas, paid the full and previously agreed upon
parchase price. The insurer, who had no knowledge
of sale, paid pursmant to the policy. After the
facte surrounding the sale became known, the insurer
saed th§ vendor for return of the money paid. The
court of Appeal held that as the contract of
insurance was etrictly one of indemnity, the assured
could not be allowed to keep both indemnity money
and the :‘i\:i prices Lord Justice Brott statel
as follows:
"sse a8 between the underwriter and the
assured the underwriter is entitled to
the advantage of every right of the assured...
which can be, or has been exercised or has
acerued, and whether such right could or
could not be enforced by the insurer in the
name of the gesured by the exercise or
acquiring of which right or condition the
lose against which the sssared is 1@:’6&,
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gan be, or has been, diminished. «88

, From the above it is cleax that under subrogation,
80 long as the insurers have fulfilled their part
of the contract by indemnifying the assured pursuant
to the policy, they have the right to parsme anything
$hat the sssured may i-eemr from third parties cover
and sbove the indemnity money se paid by them to the
assured. It is to be submitted therefore that the
prineiple is so one-sided as it enables only the
insurers to get anything recoverable from third parties

J% over and the t received
&
W from the policyholder, while as for the polioyholder

the prineciple cobliges him to be contenged with

indemnity money and nothing more than indemnity money.
The principle of subrogation does not merely
enable the insurers to recover from the insured what
he goetes from third parties after being indemnified,
but alsc entitles the insarers, after indemnifying
the insured, to enforce the insured's rights against
the tortious tbizd parties so as ta*ba recouped for
what they have paid to the insured by way of indemnity.
The right ormimnatobom_qg_’od for what
they have paid to the insured is mﬁtar&ly
recognised in Kenya by virtue of section 79 of the
Marine Insurance Act of Kenya, which section is



totally in pari materia with section 79 of the Marine
Insurance Act of England, 1906,
The view that the insurers are entitled to

recover what they have paid to the insured from the
tortious third parties was settled in the case of

Cempany, 89 which, in the epinion of Professor
Marasinghe °, was "the first English case to adopt
the word ubropttaﬁ. * In that case, the plaintiffe
insured a ship's cargo with the defendants for

"saking at sea, arrests, restraints, and detainment
6: all kings, princes and people." The ship was
subsegquently captured by a United States Cruiser and
taken into New Orleans, where a suit for its
condemnation was instituted.

The plainfiffs contested the action mmecessfully
and the captors appealed. The court ordered the
plaintiffs to furnish security againet costs which
they could not afford. Ae a result, the ship was
condemned, and the Mﬂ- gave formal notice of
abandonment of the carge, and requested the insurers
to pay for their total losas. The court, in holding
for the plaintiff noted that the plaintiff as the
assared was free to choose between defending the
appeal before the American court or claiming a loss



under the policy. Because the assured chose the

latter, the insurers were obligated %o pay.

However, having paid, the insurers were entitled

"To be mabrogated to them, and get what they can out

of the hands of the imericans for their own benefit. "t
This principle which enables the insurers to

m third parties is unique in that it allows such

insurers to enforece their claims agninst parties

as against third parties the prineciple of subrogation
is gtill one-sided in favour of the insurers, since

it i only the insurers whom, after indemnifying the

insured, can recover indemnity money from the tortious

third parties, while the third parties, after paying )\

the insured, camnot recever from the insurers at all. /
This view was propeounded in the case of ‘\ﬁ

Rayner v. Prestony? where the court of appeal held %

that the vendee who had performed his contract in

accordance with ite texms could not recover from

the vendor the insurance meney which the vendor had

received. The court emphssised that an inmarance

contract was a personal contract which did not run

with the property, and that what was insured was not

the property but the vendor's interest in the property.

Similarly, in a nmv‘cw case of Draghe
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wipeg s property was destroyed by fire after
the effective date of expropriation by the city but
while the owner was still in possession. The Manitoba
court of appeal held that the defendant city wae
bound to pay the amount awarded by arbitrators in
the arbitration proceedings, even though the
plaintiff, the property owner, had collected from
her insurer the amount of the loss. The result was
consistent with the Rayner came in that the contract
of insurance being personal and one which does not
run with the land, the o¢ity was not entitled to the
benefit of the insurance contract. In relation %o
this point, Freedman, J.A., contended as follows:
"The issue is not disposable on the simple
view that the plaintiff should not be paid
twice, once by the insurance company and
once by the city. The scurce and nature of
paynents must be examined. Payuent by the
¢ity arises under its statutory obligation
to compensate the plaintiff for the walue
of the expropriated property as of the date
when the by-law was passed.
"Payment by the insurance coupany is made
pursaant to a contract entered into with
the plaintiff, for which the plaintiff paid
and the insurance company received an
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appropriate premium. The eity was not a
party to the insarance contract nor, of course,

did it pay the premium. It should not be
entitled to receive the benefit thereof. To

say that the city can compel the plaintiff ¢o

bring the insurance proceeds into account as

an offset against the arbitration award would

be, in effect, to transfer to the city

sonething which the plaintiff had herself

bought and paid for and 'to which the city

was a stranger. 94

 From the above two cases it becomes clear that

whereas the insurers can recover what is received-
from third parties by the pelicyheolder, no_h third A
parties cannot recover what is received tra- the (»’{’\'3

, K“.\ .\\
o insurers by the policyholder at all, as an insurance o ‘@.w N
\& @ .
i contract is deemed to be personal., It is tobe Vv '
- = K\ P

submitted, therefore, that the principle of sub- e

rogation is merely out to serve the interests of . -
the insurers even as against third parties. Y
- At any rate, if an insarance contract is a

personal contract between the insurers and the

Q

insured, Shen by no means is the contract
batween the insured and the tortious third parties

less personal in character, Thet there is a contract



between the insured and the tortious third parties

is to be deduced from the fact that it comes about

by operation of law, that is, that 4f X wrongs ¥,

then he is under legal obligation, should Y decide

to enforce his legal claime, to compensate Y for the

loss or damage sustained as a result of the Sortious

wrong. \ o m
Consequently, as the insurers are also *‘f" ’(‘r M ,

strangers to such contracts by operation of law /
between the insured and the tortfeasors, they should
not, in keeping with the prineiple laid down in the
two preceeding cases cited above, be entitled to
anything that the insured may receive from such
third parties, or even be entitled to in whatever way
enforce their claims against such thixd parties with
whon they were not under any privity at all.
One very peculiar, if not shocking, feature of
the doctrine of subrogation is that it can at times

be directly used by the insurers upainet the insured
himself, This occours under insurance coatracts

—

which cover third party risks, especially the motor
insurance contracts under which the motorists are

under statatory obligation to take out policies to
Swr third party risks. In such cases the insurers
are also under statutory obligation, subject to the
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termes of the insurance contract, to neet any demages
that may be required to compensate the third party
who gets injured by the weshicle that is the subject
matter of insurance,

If it appears that, notwistanding the statatory
obligation placed on the insurers to compensate such
ingaved $hird party, the tiird party would have
successfully sued and recovered compensation from the
insured, then the insurers will by the principle of
subrogation get themselves in place of the third party
and recover for their own benefit what such third party . -
the insurers will be reccuped by the insured for what
they have paid to the third party under the third
party risks insurance contract.

| This contention is statutorily recognised in
Kenya by virtue of the provisor to section 8 of the
Insurance (Motor Vehiecles Third Party Risks) Aect,
iteelf chapter 405 of the lLaws of Kenya, as follows:
*Provided that nothing in this section shall
be taken to render void any provieion in a
policy requiring the persons insured to repay
%o the insurer any sum which the latter may
have become liable %o pay under the policy
and which have been applied %o the satisfaction
of the claims of third parties. "



From the above cited provise it becomes clear
that although the motorists insure their wvehicles
againet third party risks, so that in the event of
third parties sustaining injuries there~from the
insurers can take ocare of that and compensate such
injured thixd parties, yet in the very final analysis
the insured motorists will find the whele bid to
escape 1liability by shifting it o the insurers
";‘EM on them, as the insurers will reguire
the policyholders in many cases o recoup them, the
insurers, for what they will have paid $o the third

parties. Hence one is left in no doudbt that under any
circumstances, the principle of subrogation serves
the interests of the insurers and in the seme process
(defeats the whole purpose of insurance contragse from
the viewpoint of the nl:tcyheldnm.} ()@L«CV i
Another way in which the insurers are highly
advantaged dne to the principle of subrogation is
that they are entitled to salwage of the damaged
property after indemnifying the insured, and this is
based on the view that the assured cannot claim both
to receive from the insurers a full indemnity for
his loss and %o retain the salvage, since he would in
such a case be more than fully indemnified. But, as
will be indicated more fully in the next chapter,
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such a view ignores the fact that the insurers do |
not lose mich under insurance contracts since they

X

AP

receive premiums from numerous polioyholders yet . .
only few claims are made against such premium sums.
The principle is thus more concerned with
»mwtm the assured from getting anything over and
above the indemnity payment, whereas on the other
hand the insurers are entitled to recover what they
can above the premiums, which premiums formed the
basis of the risk they undertook under the contract.
\ Finally, it is a sign of favour on the side of
the insurers that where the insured has received
something from third parties, the amount of indemnity
money %o be paid to him will be assessed while taking
into account what he will have received from such
third Wu/tut is to say, he will be paid fall
indennity money lese what he will have received
from the tortious third parties. | But where a third
party's liability tmﬂ:ﬁ an insured is “’“‘m
assessed, what the insured has received or is likely
to receive from the insurers will not be taken into
acoount at all, Thus, from all this one is lef$
in no doubt that the insurers' interests under ¢he
doctrine of subrogation in insurance contracts are
#0 unilaterally served with no regard being had to
the interests of either the policyholders or the
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tortious third parties, thereby emphasising the
contention that the dootrine is a one-sided one.

Any obligations as are imposed on‘th. insured
by the deetrine of subrogation may in one way be
termed as the peculiar reemlting benefite that the
insurance companies derive from insurance transactions
or undertakings, since such obligations are parposely
geared towards, and in fact do result in, securing
the interests of the insurers under the indemnity
contracts. An insured is by the principle of sub-
rogation duty bound to account to the insurers for
anything that he may recover from third parties over
and above the value of the subject matter of the
contract of insurance, that is o say, the indemnity
money fixed on the policy and paid %o him by the

insurers after the loss or damage regarding the
sibject matter of insurance.

This obligation in a way makes the insured a
constructive trustee of the insurers, all this
mm the fact that at no time was there

‘ ’_a fiduciary relationship between the insared and the

Y« insuvers. The principle thms arbitrarily laye it
down that 4if an insured does make a settlement by
reason of which he has received a sum which, added



to the indemnity money paid dy the insurers, is
more than sufficient wholly to indemnify him, he
must acoount for and pay over to the insurers the
surplus sum to the extent of the payment they, the
insurers have made to him. This duty, however, is
limited to euch extra money received from third
parties that is either egual to or less than what
the insurers paid to the insured by way of indemnity,
and anything that goes over and above it is to be
safely retained by the insured, as was judicially
stipulated in the case of Yprkshire

The main reason that has been forwarded for
imposing the above - indicated duty on the insured
is that it is meant to prevent the insured from -
getting a windfall over and above the full indemnity
money that he may have received from the insurers.

%tumtana. the main if not the sole
parpose of imposing this obligation on the insured
is to enable the insurers to as much as pémblo
recover what they peid to the insured by way of
indeanity. This can be determined from the wording
used by Loxd Blackburn in the case of Burnand v.
Rodocanachi, when he said:

“The gemeral rule of law is that where there
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"is & contract of indemnity and a loss
happens, snything which diminishes or reduces
that loss diminishes or reduces the amount
which the indemnifier is bound to pay; and
if the indemnifier has already paid i%, then
if anything which diminishes the loss comes
into the hands of the person to whom he
has paid it, 1t becomes an equity that the
person who has already paid the full
indemnity is entitled to be recouped by
having that amount back. w96

Similarly, in the case of Cagtellain v. Presgton

it was contended thus:

"A person who wishes %o (rgw for, and is

paid by, the insurers as for a total loass

cannot take with both hands. If he has a

means of diminishing the loss, the result

of the use of those means belongs to the

undexrwriter. w37

A11 this emphasis on the underwriter being

entitled to any such recovery made from third parties,
and the insured being prohibited from receiving a
windfall after being indemnified, leaves no doubt,
even in the mere literal sense, that the principle
of sabrogation, to the extent that it makes the
insured a constructive trustee for the insurers for
any sum recgeived over and above the indemnity sum,
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serves molely the interests of the insurers.

Secondly, the insured, by the principle of
subrogation, is further under obligation to furnipgh
the insurers with all material help within his means
to enable such insurers %o enforce their claims
q_?im third parties, This rule finde judicial
amthority in the case of Dane

ation, ae follows:
"If the assured does cbtain anything by way
of salvage out of the subject matter insured,
he must account for that to the underwriter;
and, farther than that, if anything is
obtainable by way of t@lﬂp, he has no
right to say to the underwriter that he will
not take any etep in order to obtain such
salvage; he iz bound to sseist underwrit
in obtaining it.%®
The insured is thus under the obligation to
assist the insurers by giving them all the evidence
that he would himself use against the third parties,
flanmr, he has the duty to permit flw insurers

to use his name for thie purpose, by jeining him as
2 co=plaintiff and, "if he refuses, the court may
compel him %o do 80 upon receiving indemnity in
respect of the costs %o be ineurred,*?®



- 100 -

have become mubrogated as regards a
specific sum of money or other property,
the money or property comes inte the hands
of the assured, he holds as trustes for
the insurers, 200

It is thus clear that all the obligations
bestowed

on the insured by the prineciple of subrogation
are purposely moant tor;lu protection of the
insurers' interests. As already seen, the principle
of subrogation wae originally founded in equity and
later on uannym into common law. Thin means
then that the principle of subrogation ought for all
) purposes to be an eguitable principle. It is %o be
subnitted that in practice, however, the doetrine of
- subrogation vioclates sume very fundamental aspects
| of equity.
For instance, the principle of subrogntion
\\umlt_oﬂu not arbitrarily makea the insured a
/ mmntu trusteo for the insurere, without Shere
~w “having been any fiduciary relationship between the
i _two parties., This is indeed & fundamental departure
from the practice in equity, mummanubo  crendibes

‘\J—vv Wl wot S‘L (’”"\’C“'(;] \\f\.\r‘v"

deemed as a trustee with hie explicit consens. \o .‘ Ly

\ }\’_ ‘ai(f"“'
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Secondly, the doetrine of subrogation places an .= °"
obligation on the insured to enforce his righte

poit T




againgt the tortious third parties for the
consequent benefit of the insurers. This shows a

fundamental departure treu the eguitable rule of ;X«
specific performmnce. Under the doctrine of md.\ﬁe v

\\-'

performance in equity, one cannot be foroed n@e N
some thing that invelves lexolusively Pme?i :cm“t.j
as this would be like enslaving such a person.
Accordingly, since an insured's rights to

enforce his claims aganinst third parties are personal
rights, and therefore analogous to personal services,
it ie unequitable that he should be forced unier
the deeﬁrug; of mbrogation to render them for the
bonefit of the insurers. Thirdly, as will be

" analysed in some detail in the next chapter, the

principle of subrogation is unequitable since it

; ly enriches the insurers, by enabling them

\te be subrogated for all they have paid to the

nsared by way of indemnity, then retain the premiums
paid by the policyholders ae pure profits.

Fourthly, the dootrine of subrogation vioclates
the equitable mle that equity acts in personsm,
since it enables the insurers to recover from third
parties with whom they were not under any privity
at all, If anything it is the insured who hae

—

righte, and personal rights at that, against any
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tortious third party, and i% is highly unequitable
that the insurers should arbitrarilyuasaep such
personal rights from the insured for their own ends.

Thus in the final analysis, it can be safely
contended that the principle of subrogation, which
is itself a corollary to the principle of indemnity,
is just one of the numerons peouliar principles
found in insurance contracts which place the insurers
in a highly advantaged position that they would
otherwise not be in under ordinary contracts. The
principle of indemnity and those other principles
that go with it tend for the most part %o limit the I
policyholder's righta to indemnity and thereby
relieve the insurers from liability under the
contract.

This serves the interests of the insurers and
prejudices against the interests of the assureds.
When one of the few situations arises where the
insurers cannot escape from their liability te
indemnify the insured, they still go round the whole
thing by invoking the principle of subrogation to
ensure that whatever they pay to the insured by way
of indemnity will be recouped to them from the hands
of the tortious third parties, so that they gain at
all events. This rather unfair, one-sided nature

i
i



= 103 -

of the deoctrine of smbrogation will be ceritically
examined in the following concluding chapter of
this piece of work. e

Lo’



From the foregoing chapters it has become clear
that insurance contracte for the most part serve the
interests of the insurance companies, which companies
are business enterprises and therefore bent. on
maximising their profits by mvaﬁnc all ways and
means available te them. On the other side of the
deal the interests of the pane;houm under such
insurance contracts are for the mest part connived
at if not frustrated, with the result that such
insurance contracts, rather than being a means

through which the insured parties can make meaningfl.
and therefore useful investments, are instead a means i
through which the insured partiecs éxpose themselves
to some form of institutionalised framdulent activities
by the insurance companies.

In the field of indemnity, much emphasis is
laid on the fact that the insured should at best be
fully indemnified but not more than fally indemnified.
The yardstick ?r such full indemnity as may ensue is,
in the case of wvalued policies, the amount fixed on
the poliey, but only to the extent that this works

in the interests of the insurers. As has been seen,

\n
AN
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if the real value of the subject matter of insurance
at the time of its destruction exceeds the sum fixed
on the policy, then the insurers will pay that sum
and no more, 1f, on the other hand, the value of

the mwm mwr at wmmmﬁ s below the sum fixed

on the muw ‘by m m{{mg g_{ﬁt conditions
at the time it is aamﬂv;d. t;n the insurers will
not be bound by the sum fixed on the policy but will
indemnify the insured enly to the extent of actual

loss he will have sustained.

While this leaves no doubt whatsoever that the
prineiple of indemnity serves the interests of the
ingurers as they are aware of their maximum liability
under any eircumstances but which maximum 1liability
they are not always boand by, it is on the other hand
¢lear that thie leaves the insured in the cold as he
is not aware as to what extent he will be indemnified
in terms of real loss or demage, since even if he
is paid the 1l emm fixed on the policy, this will
not necessarily be real full indemnity to him at all.
The oconcept of fMll indemnity is thus a fallacious
che from the viewpoint of the insured, although the
insared only comes to realise this when he has
received such indemnity money and finds it
inadeguate to repair or replace the damaged or lost



i 'A
of B

» ms - ﬁ"s‘ \aﬂ‘p"

mb jeot matter of insurance.

With regard to the principle of utmost good
faith, it places onerous burdens on the pelieyholders
who are not acquianted with insarance contracts
requirements and so 4o not know what to disclose and
how much of it to disclose to the insurers or their
agents at the time of entering into the contract.
To make matters even worse for the policyholders,
it is the insurers who determine what is material
and therefore ought to have been disclosed by the
policyholder in any given situation. Failure by the
policyholder to disclose what in the minds of the |
prmudent insurers is a material fact, however innocently j
this omission may have been made, entitles the |
insurers to avoid the policy and conversely disentitles
the policyholder from his rights to indemnity under ﬁ”
the contract. This prineciple is no doubt far from
equitable as it serves the interests of the insurers
at the expense of the interests of the polieyholders.

With regard to the issue of agency in insurance

transactions, it was noted that at certain stages of
the transactions the agents are deemed to be agents
acting for the policyholders and not for the insurers.
This takes place especially with regard to the
filling in of the proposal foms, where mﬁu are
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regarded to be working for the pelicholders at the
time they are dealing with issues which are deemed
%o be in the knowledge of the proposed insared
rather than the insurers. In such cases the poliey-
holders become liable for any misinformation,
whether intentional or otherwise, that the agent may
later tender to the insurers, and the insurers will
be accordingly entitled to aveid the policy %o the
detriment of the otherwise innocent policyholder,
All this happens notwithstanding the fact that agents
in insurance undertakings are at all material times
employees of the insurance companies for which they
promote the insurance business.

Moreover, as such agents have no lasting
personal interests in the insmrance transactions bat
are only concerned with earning as high commissions
as possible, it would not be uncommon for them %o
misadvice prospective policyholders and then leave
such policyholders to their own fates of having the
policies avoided against them by the insurers.

Thus the activities of the agents with whom
the policyholders are under ne privity bind such
unfortunate policyholders, yet the insurers never
take any steps that would enable prospective policy-
holders to know at what etages of the transactions
they are deemed %o be principale of the agents
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and therefore bound by the activities of such

agents for all purposes. This manner in which agents
employed by the insarers are at certain stages
unilaterally deemed to be agents of the policy-
holders enhances the interests of the insurers by

enabling them to disclaim liability, while on the
other hand it prejudices against the interests of
the policyholders by disentitling them from their
rights to indemnity.

With regard to the principle of insurable
interest, it disfavours the policyholders who are
laymen in the insurance business and do not therefore
know what they have an insurable interest in and at
what times. In any case, the insurers often-times
use this principle unconscionably, especially where
they know from the begimning that a peolicyholder
has no insurable interest in the subject matter of
insurance, yet they continue to accept premiums and
only plead lack of insurable interest when the poliey-
holder makes a olaim on the poliey.

As for many policyholders, it is only when
their claims are being rebutted by the insurers that
they become aware of their lack of insurable
interest in the subject matter of insurance. This
means therefore that the principle of insurable
interest favours the insurers and conversely
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disfavours the policyhelders, as it enables the
insurers to disclaim liability while it disentitles
the policyholders from their rights to indemnity.

As for conditions and warranties, they are
carefully merged in insurance contracts for the
benefits of the insurers and to the disadvantage
of the polieyholders. This is becamse in insurance
contracte, warranties are deemed to be conditions
precedent to the conditions themselves, so that
breach of any such warranty automatically defeats
a condition and consegmently the contract as a whole.

This then means that, unlike under ordinary
contracts where bregeh of a warranty only entitles
the aggrieved party %o ask for damages and not to
avoid the contract, a breach of warranty by a policy-
holder under a contract of insurance entitles the
insurers to aveid the policy and disentitles the
policyholder from making even the slightest recovery
from the insurers under the contraect.

There is yet another area where insurers find
themselves at an advantage under insurance contracts,
which advantage they would not have under ordinary
eontracte. This relates to the question of who is
the offeror and who is the offeree under insurance
contracte. In insurance contracts, the proposers are
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decmed to be the offerors while the insurers are
deemed to be the offerees, as any business efforts
that may be made by the insurers or their agents inte
induecing prospective polioyholders to take out
policies as such is regarded as nothing more than a
mere invitation to treat.

Moreover, any ambignities as may appear in the |

proposal forms, once such forms have been signed by / “fﬂfﬁiﬂ
the policyholders, are construed to the detriment -
of such policyholders. This in fact constitutes a
fundamental departure from the ordinary contract

rule of gontra preforentum, which in substance
stipulates that in the event of there being any

ambignity or discrepancy in the contractual document,
such ambignity or discrepancy is to be comstmed
against the party who drew up such document and then
wants to rely on the ambignity or discrepancy for
his own defence.

Hence since in insurance contracts such

irregalarities in the proposal forms are construed
against the insured signatories, notwithstanding the
fact that such propesal forms are drawn up by the
insurers, it can be concluded that in this respect
such special rules of insurance contracts serve the
interests of the insurers by enabling them %o avoid



policies while conversely disfavouring the interests
of the policyholders by limiting their rights to
indemnity.

Under the rule of proximate cause, taken
together with the fact that insurers include some
exclusion clauses in the contractual documents, it
becomes even more diffieult for the insured %o
receive an indemnity while on the other side of the
coin it becomes even easier for the insurers %o
disclaim liability by contending that the leoss or
damage being claimed upon does not fall within the
policy, or that the cause of such loss or damage is
not proximate to the peril insured against by the
policy but is only remotely connected with it.

It is not unlikely that the insurers may in
some cases draw up their contractual documents in

sach eambigious terms that almost everything would by
some construction be deemed as excepted. All this
means that the insurers' interests are protected
while the insureds' rights to indemnity are highly
curtailed.

Notwithetanding the highly advantaged position
in which the insurers are placed relative to the
policyholders, insofar as they can disclaim ;umuy
and the insureds' rights to indemnity are diminished
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if not suppressed, the insarers have yet ancther
tool which serves their interests and their interests
alone under inmarance contracts. This tool which
serves purpesely and solely the intersasts of the
insurers and ignores the rights of the insured
parties is the dootrine of subrogation. Under this
dootrine, the insurers, after paying to the insured
the sum fixed on the peliey or any part thereof
depending on the nature and extent of the loss or
damage sustained, are entitled to be recouped for
what they have g0 paid to the insured. This means
then that the insurers are at all times not in a
position to lose at all, generally speaking that is,
since where they pay out any money to the insured,
they will be recompenseled under the mle of subrogation
This is even more so since the insurers can only pay
the insured to the extent that he was blameless for
the loss or damage sustained, in which ease there

are tortious third parties from whom the insmred would
have recovered compensation, and against whom the
insurers will now proceed.

At any rate, insurers will not normally Sake
risks on which there may be no tortious third parties
at all, and that is why risks arising from natural
calamities or acts of God are more often than not
excepted under the exclusion clanses in the controe
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otual documents. As was seen in the previous
chapter, even in the few cases where the insurers
are under statutory obligation to make compensation
under the policien, like under third party risks
policies, they will still make & recourse to the
pereon who would have been successfully sued by sach
third party, even if such person turns out to be

the policyholder himself.

This then means that the principle of
sabrogation, by enabling the insurers to be recompensed
for what they pay to the insured under indemnity
contract, makes such insurers remain with the
preminm sums paid to‘thn by the insured as pure
profits and thms perpetuates unjust enrichment among
insurance companies. It is interesting to note the
one-gided proposition for the doctrine of subrogation:
that it is meant %o prevent the insured from getting
anything cover and above full indemnity money, while
on the other hand, it enables the insurers to get
something over and above the premium payments for
which they undertook the risk, or, put in another
form, it enables the insurers who have been recouped
to what they paid to the insured, to retain in the
form of premium sums something over and above what
they paid to the insured.

It ie alee a unigue feature of the doctrine of
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subrogation that the policyholders, after being
indemnified by the insurers, are deemed %o be tmstees
for the insurers for what they may recover from
tortfeasors over and above full indemnity, all this
notwithetanding the fact that there was no fiduciary
relationship between the insured and the insurers

at all.

Rarthemore, it entails an intrusion by the
insurers into the contract by operation of law, that
is, the ipso jure contract between the insured and
the tortfeasors, Jﬂnn it enables the insurers to
enforee their claims againat such tortious third
parties after indemnifying the insured, yet there was
no privity at all between the insurers and such
tortious third parties.

Finally, as was seen in the previous chapter,
the doetrine of subrogation imposes an obligation,
depending on the wording within the insuring
instrument, on the insured to help the insurers
enforce their claime againet third parties. As
already noted, the insured's rights as against third
parties are personal rights, and to put him under
an obligation to exercise them is like foreing him
%o perform personal services, which is not in keeping
with the egquitable doetrine of specifiec perfomance.

All the foregoing analyses emphasise the fact that
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the doctrine of subrogation in insurance contracts

serves mainly if not solely the interests of the

insurers, as it dtigntu and in some cases totally

removes any expenses that they might have ineurred

in indemnifying the insured, thereby enabling them

to make pure profite under the contracts of insurance.
It is thus to be emphasised once again that

insurance contracts serve for the most part the
interests of the insurers who are bent on maximising
profits for their wvarious companies, and any real
indemnity as may be acguired by some policyholders
under insurance contracts is merely incidental to
the insurance companies' basic purpose of profit-
maximisation.

The foregoing summary indicates in substance
that the principles of indeunity and subrogation
serve for the most part the interests etnnlym/
party to the insurance contract, the insurance company
while in moet cases ignoring or outrightly frustrating
the interests of the other party %o the contract,
the polieyholder. Such an imbalanced stated of
affairs in insurance contracts infringes the very
motto of contractual transactions in general, that
ie to say, it infringes the prineciple of freedom
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and equality in contractual undertakings. There is
thus the need for reform in the field of the laws
governing insurance contracts in order that real
justice be seen at work in insurance contracts.

In the field of indemnity, it is submitted
once again that mere payment of money fixed on the
poliey %o the insured does not necessarily reinstate
such insared in real tems to the position he was in
prior to the lose or damage, and this is so in view
of the faet that due %o inflationary trends the price
of the subject matter of insurance as at the time
it is lost or destroyed may have gone ahead of the
sum fixed on the polioy when the contract was being
entered into., This would neo doubt mean that the
insured is not reinstated in real termms at all.

It is therefore suggested that for real indemnity
of the insured to be ensured, it is the real walue
of the subject matter of insurance at the time it
is lost or destroyed that should be taken into
account, and there should be no limitation on the
sum to be paid by the insurers %o the insured based
on the sum fixed on the poliey. This would be even
e more equitable way of making compensation to the
insured under the contract, as it would be consistent
with the aim of indemnity, which aim is geared towards
reinstating the insured to his position at the time

e
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Just prior to the loss or damage.

At any rate when the loss or damage suffered
by the insured is less, in money temms, than the
sum fixed on the policy, it is the actual loss as is
incurred that ig taken into account when assessing
what money %o be paid to the insured, and the sum
fixed on the poliey is not taken into account at all.
Henge it would only be s matter of legalistic
consistency and sound Jjustice if the actual loss or
danage suffered by the insured is used as the
determinant factor in assessing the sum with which %o
indemnify him at every situation where loss or damage
is 80 incurred, rather than use one yardstick in one
situation and another yardstick in another situation,
which yardsticks, as things are, are chosen so craftily
with only the interests of the ineurers in mind.

With regard to the principle of utmost good
faith, it has been observed that it places onerous
burdens on the inmured and almost none at all on the
insurers. It ie therefore suggested that for sound
justice to be seen at work, the prineiple of utmost
good faith should be reciprocal not merely in theory
but in practice as well. The insurers should be
placed under obligation ¢o reveal to the proposed
assured, for instance, whether or not such proposed
assured has an ingurable interest in the subjeot



matter he is intending to insure against risks.
RMarthemore, all the terms of the contract in the

proposal form should be adequately brought to the
attention of the insured before the contract is
concluded, s0 that there is real gor
between the parties to the contract.

Finally, the texrms of the contract should
be confined within the four corners of the proposal
form which is in faot the contractual domcnt. In
this sense the pneyhomor- should be under
obligation only to disclose matters as are asked in
the proposgl form. It should be the duty of the
insurers to indicate every question relating to
matters they deem material in the proposal fom,

80 that the proposal form should be exhaustive
"enough and hence the proposers will know the extent
of disclosure required of them. And with regard to
the determination of what is material, it should be
the objective test, that is to say, the test of
every prudent man which ircludes both the insured and
the insurers, that should be applied, rather than
the arbitrary test of the prudent insurer only.

As for the issue of agency in insurance
contracts, it ies recommended that as agents are at
all material times employees of the insurers and not
of the insured, ﬂpir activities should not prejudi-



cially bind the insured at any time at all. The
pelicyholders should not be made to suffer for

the activities of agents they never employed or

for whose appointments they were never consulted at
all. It is the insurers who should at all times be
principals to the agents, and the duty of prineipal
should not at any time be arbitrarily and unilaterally
imposed on the innocent policyholders at all.

With regard to the issue of insurable interest,
it is suggested that the insurers should be placed
under an obligation that they disclese to the
prospective assured whether or not he has an insurable
interest in the subject matter he intends to insure.
This is only too necessary since the insured, not
cannot be expected to know that under certain cases
they cannot insure some subject matters.

Hence for the two parties to enter into a
contract on equal footing the insurers should
enlighten the prospective insured on the issue of
insurable interest., Otherwise, where the insmrers
have accepted premiums from the insured and then
later plead lack of insurable inflerest in order to
disclaim lisbility under the contract, they should
be estopped from aveiding the poliey, as failure to



- 120 - ‘ﬁks\:\%
estop them by the courts would only encourage them
%o indulge in such unconscionable behaviours at the
expense of the otherwise innocent policyholders.

With regard to conditions and warranties, it
ia suggested that the same rules as apply in
ordinary contracts should be inveked in insurance
contracte, and the distinotion between conditions
and warranties, together -with the respective rights
and lidbilities inherent upon them, should be
introduced in insurance contracts. It is only by
keeping aanuti.m and warranties separate that the
insured may sarvive under the coantract if he makes
eome rather minor mistakes under it, instead of the
whole contract being revoked to his disadvantage for
whatever minor mistakes as he may make under it.

As regards the issue of offerors and offerces
under insurance contracts, it is suggeested that since
it is the insurers who either personally or through
their agents induce the insured parties to take out
policies in the first place, it is them, the insurers,
who should be deemed as offerers for all purposes,
and the question of their business - promotion
technignes being deemed as mere invitations to treat
shonld be regarded as untenable.

Moreover, as 1t is the insurere who draw up
the contractuasl documents, ‘insurance contracts



being just ome breed of standard-form contracts,

it ie only just and eguitable that any ambignity or
inconsistency in the proposal form should bind the
ingurers rather than the insured signatory, and the
rale should be invoked

sontys preferentuw
accordingly.

As regaxrds the principle of proximate cause
together with the issue of excepted causes as
normally embodied in the exclusion clauses in the
insurance contractual documents, it is suggested
that singe the insured takes out a poliey to secure
himself against accidental damages and losses, it is
the occurrence of such damage or loss by accidental
neans that should form the erux of the matter and
not the way by which such damage or loss ocourred.

In other words, it is the substantive nature B
of the damage or loss rather than ite procedural . "
nature that should be taken into account in
determining whether or not m policyholder should
be indemnified. Conseguently, once the insured has
sustained damage or loss with regard to the subjoot
matter of insarance, he should be indemnified and
the issues of proximate cause and excepted dauses,
which issues serve mainly if not solely the interests
of the insurers, should not be called into play at all,
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4% 1e 4o be noted onceogain that it sexves solaly

xhe interests of the insarers in insurence contracts
as it enables them to reap pure profits at the end
of the whele deal. If the insurers indemnify the
policholder, they are recouped by anything recover-
gble from tortiocus third parties so that the premium
paynents they received from the policyholder stand
ot as pure profits for them, the insurers.

Buat in situations where there may be no -
tortious third parties to recoup them, the insurers
are always careful $o exclude such causes from
coverage of the pelicy, for instances damages or
losses arising from natural cilamities, acts of Ged,
eivil commotions, and acte of war and hostilities.
And even where they are under statutory obligation
%0 indemnify, like under third party risks pelicies,
the insurers can satill be recouped by the policyholde
if such policyholder would have been successfully
sued by the $hird party victim of the loss or damage.

Is the principle of subrogation then, a really.
just and equitable one? It is to be noted that the
insurers receive premiums which are so rated to take
care of the rieks they contract to undertake.

Moreover, only a fow of the policies taken out are



mocessfully claimed upon. This then means that
the insurers have caloulated the degree of riske
they are taking in advance and are as such not in
a position to lose at all, other things remaining
As such it should not be open for the insurers
where they have indemnified the insured to talk in
texmus of the need %o be compensated under the
dootrine of subrogation. After indeanifying the
insured as they contracted to do, the insurers have
not sustained any loss at all, and it is nothing
short of unjust enrichment if they are to be recouped
just for having performed their part of the contract.
It is not being suggested, however, that third

parties should take advantage of insarance contracts
%o which they are etrangers and get away with their
tortious wrongs. The tortious third parties are
legally liable to account for their tortious wrongs
by paying compensation. The big question which

then arises is: Who is entitled to such money as ﬁ
recoverable from the tortious third party? The
insured has been indemnified and the insurers
received premiums upon which they nihrl_eak the risks.
None of them has lost anything. |



Accordingly, none of the two parties has
greater rights to such money as is paid by the third
party than the other, at any rate the insurers have
no greater rights to such money than the insured.

If anything, the insured may be said to have greater
rights to such money since there is an ipeo jure
contract between him and the third party, wherecas
the insurers are complete strangers to such contract.
How then should such money be applied? Three
propositions are to be put across.

In the first place, if the insurers can prove
that the indemnity sum they paid exceeded the
premium sums they had received, so that they can be
deomed as having lost under the contract, then they
should get only the sum equivalent to the full o
indemnity money less the premium monies that they had
received from the insured, and anything that remains
should go to the insured.

Secondly, it is suggested that as no party to
the contract can be deemed to have lost anything
as the ingured has been indemnified while the |
insurers have received premiums, any sum as ie
received from the torticus third parties shoul "
be shared pari pagsu as between the insure 4
insurers. Thirdly, it is hat 42 non
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the above two propositions can be aQRRYRANLS, SR
any sum recoverable from the tortfeasors should, by . .
the principle of bona vagantia, vest to the state.{” L
Otherwise, all in all, the insurers have no greater
rights to such money than the insured.

Finally, the practice of making policyholders
ipgo jare trustees of the insurers, and therefore
patting such policyholders in & position where they

oan be compelled to exercise their rights against

L~

the tortious third parties for the benefit of the ‘
insurers should be dome away with. This is because
S0 pilicshelierts Mahts against third parties exd
personal rightes and to place an obligation upon him

%0 exercise them is unequitable since <this would

be like compelling one to perform personal services.

By
JOHN WILLIAM AYUGI,
PACUITY OF LAW,
URIVERSITY OF NAIROBI
JUNE, 1980.
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