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QDUC

Every society irrespective of its nature of
organizsation has laws that enable human beings to lead
a mdoninantly happy life. Vhen dicputes arise, as they
must then parties thereto are entitled to justice, They
also have the right to be legally represented in the
course of arbitration or adjudication of such disputes.

This dissertation examines legal representation in
Kenya with special emphasis on criminal cases. The
major cbjects will be first to examine the historical
background of legal representation in Kenya. Secondly,
to show the main objectives of legal representativmn and -
how far these objectives have been met. Thirdly to expose
the major shortecomings in so far as legal representation
is concermed emphasizing the reasons for these
shortecomings and finally to suggest some possible
solutions to the shortoomings.

Chapter one oontains analysis of the héstorical
backsround to legal representation in Kenyas The main
object here is to show how the English system was
imported into Kenya and how a complex system of laws
imposed on the traditional society thereby creating
the need for legal representation.

Before the advent of colonization, we observe
that in the African community the elders were the
arbitrators of justice. They resolved disputes



involving the clan or the whole community. Their
main pre-ocoupation was on promotion of reconciliation
rather than punishment of any of the parties., The
spall size of the community and its high level of
inter-action meant that everybody kmew everybody else
and the structure of the society was such that everybody
imew what the law was and what was required of hinm,
Customary law was applied, and since everybody knew
the law, there were no complexities or other problems
which would necessitate any of the members to be
specially trained to interrrete the law,

However, with colonization, a foreign complex
system of laws was introduced. The adoption of English
law in Kenya was by virtue of Kenya Colony Ordereine
Couneil 1921, Article 4 paragraph (2) of the order
provided that the jurisdiction of the supreme court
and of surbodinate courts shall, so far as
eircumstances admit be exercised in conformity
with the substance of the commen law, doctrines of
equity and statutes of general application in force
in England on 12t¢h August 1897 for nay cne,therefore
to inferprete the foreign complex laws there was
the need for legal training and legal representation
in the courts,

Chapter two of this dissertation discusses the
objectives of legal representation and then shows

whether theme objectives have so far been met.



The English ddversary system was imported into Kenya
and a complex system of laws was imposed on the
African, These laws were totally aliem and unknown

to the Africans, yet they were to govern the traditiomal
society., There wos therefore the need for litigant.=
to be legally represented in court by legally trained
lawyers. But the question as to whether all

litigante are legally represented in court is
ingvitable. From experience I observe that the number
of cases that go uz;reyresantod far vutweichs the
represented onoa,.Wmh an observation the gquestion

as to the extent to which justice is done or is seen %o
be done is unavoidable. Laws and procedures in courts
are both complex and technical, No layman is expected
to understand them. For a fair trial to be conducted

therefore, there is the great need for lawyers,

The right for an accused t0 be legally
Lo mane  eraladiesd

vepresented by the constitution Section 77 (2) (d)
which provides that "every person who is charged
with a criminal offence shall be permitted to defenﬂ.
himself before the court in person or by a legal
representati¥® of his own choice, Section 193 «of
the Criminal Procedure Code also provides that
"any person accused of an offence before any
Criminal Court or against whom proceedings are
instituted under £h1- code in any such court, may of

right be defended by an advecate,"



However, both the bench and the bar view the
viclation of the right to be legally represented
with & relaxed attitude., This attitude has prevailed
even after independence., In relation to capital
offences, the law has been less harsh, Volunteers
from the bar maintain a poor people's list. But it has
operated with little success. Firstly, most people
are not aware of its existance, and secondly, lawyers
are reluctant to volunteer and help a poor accused,
They would rather take up briefs in which they make
nore nmoney. Therefore we find that most accused

persons go unrepresented.

Chapter three will highlight the shortecomings
of legal representation. It will also include an
attempt to show the reasons why it has failed to
neet u; objectivesy African population in general
wvas a late starte§ in the legal profession., This wes
due to the attitude adopted by colonilists towards
the Africans, ‘!'ho) felt that lawyers were basically
political, the profession awakened society to their
rights and demands. So the colonial administration
provided facility for training of lawyers, Though
the situation is improving quite fast, it has been

\mpa?io of coping with the increasing population.
It ie also unfortunate that the majority of lawyers
are concentrated in urban areas with the result that
the majority of Kenyans do not have easy agcess 0 the

menmbers of the profession.



The assumption that everybody knows the law
has worked untold unfairness to a large section of the
people, The majority of the Kenya population are
ignorant and poor and they are not even aware of their

existing rights.

Legal practice is by its very nature a profession
that is seen in a treq market economy as & money
spinner, As such lawyers cannot be the best dispensers
of charity. Their training produces skillged people

and their services are therefore costly,

The numerical supply of lawyers has always been
low compared with the population, With the prevailing
shortecomings in the legal profession, there is the urgont
need for reaction i& g0 as to grant true social justice

t0 all people irrespective of their status in life,

Need for solving these problems is a great one, The
literature of legal profession suggests that there are
ways and means of increasing lawyers' productivity
and reducing costs in certain respects. Solution also
lies in the provision of legal aid by the state. Legal
aid is a service which the modern state owes to-its

citizens,

However, cne should not jump the conclusion
that nothing can be done by way of a start. Therefore,
the solutions are both short-term and long-term to

cure the existing evil of social injustice success can



can only be achieved with co-operation from both
the bar and the bench and the Kenya CGovernment.

Finally, a conclusion of all that has been
considered in the dissertation.



HISTORICAL BACKGROUND TO LFCAL REPRESENTATION IN KENYA

A proper understanding of the history of legal
representation in Kenya can only be achieved throush a
two pronged appreoach,

Firstly, by examining the African traditional
society before the coming of the Europeans, and secondly
by showing how with the coming of the Europeans an
adversary system was superimposed on the African society
and therefore creating need for legal representation,

It would be quite erroneous to assume that
before the arrival of the British, the indegineous people
had no lawe to govern their various societies. It is
indeed clear that there were indigenous legal institutions
which were custopary in origin and type. As in all
socicties of the world, social order and peace were
and are recognised by African peoples as eneritaal
and secred. The prevailing factor in the African
traditional society was communalism, This kind of
organisation is conceived primarily in terms of .
kinship relationshps since everybody is related to
everybody else.

Where the sense of corporate life is so deep,
it ie inevitable that the solidarity of the community
must be maintained otherwise there is disintegration



and destruction, There existed therefore, many laws
custom, self form of behaviour regulations and taboos
constitutioning the moral code and ethics of a given
society or community. This gives sanctity %o the
suctome and rmgulations of the commmity. Any
broach of this doe of behaviour is considered evil
wrong or bad for it is an injury or destruction to
the accepted social order and peace. Therefore it
pust be punished by the corporate oomm'nity of beth
the living and the dead, God may also inflict

punishment and bring about J\utioooz

Within this Rishtly knit corporate socioty
vhere personal relationships m 80 intense but not
80 wide one finds perhaps the most paradoxial areas of
African life, Everybody knows everybody else and a
person cannot be individualistic, Everybody also
knows what is expected of him, However, in the same
society, there are manifestations of evil, Those
include stealing, rapes, robberies, cruelty
especially against women, murders, bad words and
disrespect of a person of higher -tatu-.3

We therefore find that each community
has ite own set up for restitution and punishment
for various offences both legal and moral, Theme
range from death for offences like practising
$orcery and witchraft to paying fines in the form of

cattle, sheep or money for minor cares like accfdental

NJ



injury to cme's neighbour or whkich goats escape

and eat potatoes in the neighbourts field,

Elders saw to the welfare of the people, They had

the duty of keeping law and order and expecting justice
in their respective arcas.

Among the Kikuyu, in every homestead the father
wm as the judge and settled all minor desputes
between members of the fmnar; If there was a big
despute, it was necessary to call together heads of
fanilies within a Mbari (kinéfelk) who acted not enly
as the heads of their particular immediate families,
but also in their capacity as elders of thn_;hl_ag.‘s

Theece elders acted as arbitratpel rather
than judges and they pointed out the required or
recognized tradition and custom of the family =
to be followeds The chief ebject of their trial was
find ways and means by which they could bring the
warring perties into a mutual agreement or compromice
and %o avoid any ace of vengeance which might result
in breaking up the family group.

Oath was the most important factor in contfolling
sourt procedures, Among the Kikuyu, there were three
important forms of oaths which were so terribly feared
morally and religiously that no cne dares to teke them
uwnless he was perfectly sure and beyond any doudt
that he was innocent or that his claim was genuine.
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There was mums generally taksn{m minor disputes,
The symbel of this oath consisted of a lamb which was
killed and contents of the stomach mixed with herbs;
wieter and a 1ittle bloed from the animal,

The second oath was karinge thenge (to swear by
killing 2 male goat) and it was administered in a big

care involving a lot of property and more than cne o
two persons, A small male goat was brought before the
kiama and parties concerned were asked ta take an ocath
by breeking the linbs of the animal,

The ihird ferm of Gath was Zethathi taken
mostly in criminal cares such as murder or stealing,.
Symbol of thic oath consisted of a emall red stone
with seven natural holes in it.

These oaths served two purposes, On one hand, it
prevented people from giving false evidence and helped
t0 bring offenders to justice through guilty
conscience and confossion,

On the ether hand, it ruled out corruption and
bribery and ensured impartial and unbiaced judgement
For not only parties to a cate wers subjected to
take an eath but aleso elders of the kiama before being
allowed to try a case.



Nowadays, theme ocaths are neglected and
discouraged by the present court administrati'w\
Instead, courts have adopted the form of raising hands
or kissing the Bible or Koran as symbols of oath, It
can definitely be said that this fomvof oath has little
meaning., if any to an African, It has no binding force,

moral or roligim.s

From the foregoing analyoh/mo aloarly‘cbsems
that the mein concentration of the traditional judieial
body was on promotion of reconciliation rather tham (o L
punishment of any of the parties, In other words the
vhole object of customary law was t0 maintain vhat Cottran
terms"equilibrium” .6

Penalties whether punitive or by way of
compensation are directed not againet specific infraction,
but to the restoration of 'equilibrium', One also
realizes that customary law is basically positive
rather than negative in the sense that itmstates what
the right conduct should bes'

However, the African traditional society was not
to remein in its original neture for long., In the later
half of the 19th century, the society began %0
experience some changes in its structure., These changes

cane with British colonization.

Historically, Kenya came into the British
Imperial map firet through the work of the explores s



with their dubious diverse motives. This was then

followed by the establishment of actual colonial rule.

Declaration of a proteciorate over much of what is

now Kenya was on 15th June, 1895 which marked the

beginning of official British rule, which was to endure

until 12th December, 1963, The Mandate of administering

the protectorate was given the Inmperial British East Africa
T i o e

Company. But on the oompanykgovernment now assumed a

8
direct involvement in the Imperial expa.n.aion.

In gheory the Britgih advanced two reasoms for
colonization, Firstly to stop slave trade and secondly
t0 introduce legitimate commerce and trade, But this
was to stragegic more to camouflage the true imperial
designs as illusirated by the notorious maasai oau,g
None othe;r than Professor Robert Seidman puts the matter
in its true perspective, The received law he asa%;%ﬁs

".es provided the going rules of private

enterprise economy so far as Africa was to be

developed by Englishmen and to supply
Europe with cheap raw materials,"10

The main reasons for British colonization ;oro to

get raw materials, and z2lso a ready market for their
manufactured goods,

The policy of British colonization and
administration was to interfere little with the
administration of customary law in the traditional

societies, Despite this, in practice the colonial



period resulted in a gradual transformation of the
character of customary law. The colonial period,
therefore imposed upon Kenya's legal system the

basic characteristies which it still oxhib:ltn.u

With advent of colonization capitalism because
the law mode of production., Capitalism served the
purposes of the ruling class in Britain and dictated
upon the nature a superstructumal features established
in the colony. To serve their needs, and ﬁeot their
ends, English law had to be introduced to replace
customary law. This was in direct confliect with the
initial official position that English law was to apply
only to immigrants who t0 use Jenkin's words

".ee carries with him the mglish law and liberties
into any unoccupied where he settles"12

This view is given further credibility by the decision
in the Australian care of Copper v, swt.u This explains
why Kenya law to a large extent resembles English law,

The earliest reception of English law in Kenya
took place under the African Order-in-Council, 1889
which expressly stated that jurisdiction shall 'so far =zs
circumstances permit be exercised upon the principles of
English law and in conformity with the substance of the
law for the time being in force in England."
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The East Africa Protectorate Order-in-Council, 1902
replaced the 1889 Order-in«Council with a proviso that
the juridication of High Court be exercised so far as
circumstance, permitted in conformity with Indian Crimindl
Procedure Civil Procedure and Penal Codes. To remove any
doubts there wos thp Ordexinmg Order of 1911 and the
reception was now declared to be of the "substance of
common law, the dectrines of equity and statutes of
general application of England.’ The 1911 order was
restored by the 1921 Order-in-Council irticle (4)
paragrash’? (2)

The general provision for the reception of Fnglish
law in Kenya has ever since been continued by saving
clauses in cne statute after another and is now
in the judcature Act of 1*1 caps 8 of laws of Kenya.
Section 3 (1) provides for the application of "the
substance of common law the doctrines of equity and
statutes of general application in force in England
on 12th August 1897, and the procedure and practice
observed in courts of England at that date,"

Throughout the collonial era law had a dual role,
o, \CT RO

As Professors Chai and mm-lmm pointed weapons ot's;““i;i
wasr in the establishment of golonial rule, It was

also used to coerce Africans to make them perform the

various roles for benefit of colonialistic especially

in the alienation of land.m



Por these purposes to be achieved the courts
and eriminal law which were an integral part of
administration were used., These courts were generally
of English type and were also meant to facilitate
maintenance of "law and wder”as colonizers saw it.

Prederick lLuggard has himself very suceintly stated
that

"It was the task of eivilization to put an
end to slavery, to establish courts of law, to
inculcate in the native a sense of individual
responsibility liberty and justice, and to
teach' their yulers to apply these principles."l7
The first local legislation €ealing with the
legal system established a triple system of courts
namely the supreme court, which applied English law,
Muslim Courte applied muslim lew and lastly, the
native tribumnals staffed by African and applied customary

law.

At this juncture two importany changes are
notable., PFirstly, legal introduction of English law

which is alien and unknwon to the Africans, Secondly,
establishment of courts to replace the traditiomal

elders as arbitrators. The law introduced is meant
to implement Jnsticq largely English justice and
therefore English system of settling disputes is
to be applied instead of the traditional way of
settling disputes,
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This in effect means that a foreign cultural
backeround foreign procedural laws and foreizm
substantive laws have been imposed on the Africans,
Even in the native tribunals, customary law was
not obligatory., It was to guide courts "so far as
it was not repusmant to justice and aorality"lg as
perceived in Faglish low, So the native tribunals
hed no connection with the group it represented for
which it was established, It was more or less English

@

in structure,

In a eivil case, it gave a judgement which
represented victory for one side and defeat for
the other, In criminal cases, it had %o enforce
& law eXternal and foreiga to the Africans.

The informal oWis jrotracted recemoiliation |
procedure which characterized the traditional society
was replaced by a formal trial in which there was
procedure to mark off plaintiffe and defendants
prosecution from accused and the various stages of

a trial, There was also the nesd to keep a record,

In such a legal system where tholaw-andg

. procedure are fereggn and complic<ted there is the
demand for Asmialmum in the law and court
procedure, This will enable them to interfesé

the foreign law and its application on individuals in
the society and hence the need for legal

representation in the courts.



CHAPTER TWO
CTIVES OAL REPRESENTATION

The question as to vhether a person having a
legal problem should have the right to the assistance
of a lawyer has been the topic of numerous diseiyp
disoussions and it has been advocated that the very
exercise of any just and fair legal system depends on the
machinery of justice that is effective, '-nm in effect
means that it should t%nd the confidence of all into
iwﬁalﬂa; equality and fairness.

Legal representation therefore becomes an
essential commodity in the administration of duptioo.
The rule ¢f law demands that there is protection of the
law, and access to law for all bitim.. It is therefore
a requirement of the rule of the law that legal services
are part and parcel of public services and thiy are
provided as a matter of right to vhich all people are
entitled to full measure, It is my contention that
this is the conclusion flowing from the guarantee and
protection of humen rights and liberties, p.-oolaiujod
in the wniverssal declaration of humen rights end
anbodied in the Kenya owstttuﬁon.l

Apart from playing the important role in the
administration of justice, legal representation has also



xwau
this important objective of cssuring that < e o

C o
fundamental rights as embodied by the ooustitutlanz
not only dea§ with liberty of the individual but
also the legal provisionzconcerning arrest and
subsegquent trial, PFaixdessis a basic ingredient of any
trial, These rights %0 a fair trial cannot be achieved
effectively if citiszens are \inJo-tby the conditions
they live in, in particular lack of opportunity of
achieving the abdlity %0 ccaprehend tabel rights as
embodied in lawe The lawyer should therefore emsure

that his client receives a fair trial as it is required
by the law, ¥ne lawyer has also the objective of making

a significant contribution to the legal needs of the
publie at large. The legal services would not only

serve the legal needs of only a small “““— but to

the mass-humen equality and degnity would be

available to everyone with a legal need, not only

those who can afford the highigosts of legal services

I% is importent te disouss snd indisote how = ' Ve
effective they have been,

Effective istration of Justice Cour

of Law

The Ruie of law as explained by A.7V,. Diocyll
requires the absolute supremacy of the law, equality
before the law or subjection of 2ll classes to the e .
law was embodiediin the Umited Nqations ch%&»tar,
wniversal declaration of human rights and contained

in many moderm constitutioms, All thosé roclaimed
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the fundamental rights. It may be necessary to pose
8 questions What role is played by the bar in
safeguarding the rule of law and the human righte
and liberties? ;
The administration of justice in any court of
lav 4 not & lurury, It is the child of a man's free ¥
epirit, It is as important as the other necessities for
three basic reasons, It is a man's natural right.
swomdly. without justice a society is undermined and
lastly 4t is also an indespensable 2&& for development

and reform of scoial matimtim.g

\

In this respect, iamza become the most important
in assuring that justice hes not only been done dut
has been manifestly seem %0 be done in a court of law,.
The hg@} profeseion in gemeral has always ahim‘ﬁu be
its special mnmsibiuﬁy to safeguard individual
fundamental righte, This aspeot particularly of the
lawyers has received great prominance in the last
decade through organisation, such as the internatiomnal
maummzh juristss In representing his client,
the lawyer should ensure that he receives justice
‘\'ﬁosinning of the trial to the end of M; It is
a requirement of justice that the judge should have
his attention drewn to all legal requirements and
that the trizl should take a reasonable time for justice S
delayed is Jjustice denied, It is imporiant to realize
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that during a trial, the accused's liberty is at
stake and thorefore there has t0 be an effective
administration of justice in convineting or

acquiting. criuin;,l process is one of the necessities
of life in any society but it is at its best when we
vu'e convinced that justice has been done even though

convinetion or condemnation is not a happy event,

Legal representation therefore is not so much
particular interests ’of the accused or plaintif as
to the importance of equal justice and proper
fuanctioning of the rule of law,

However, the right to equal justice and equality
for all before the machinery of justice, éwingto its
equal access becomes a dream to those who for varying
reasons do not have the access to the services of a
lawyer, “he rizht to be legully represented in a

lw«) M; Sg.Qos—\ o\,f\ D ‘ Qg‘_
court of,the oomtitu*bicgowctim (2) (a) whieh

gstates that

"every accused person shzll be permitted to
defend himself before the court in person
or by a legal representative of his own
choice." o
The right has also been provided under section 193 of
the Oriminal Procedure Code, "Any person accused
of an offence before any oriminal court or against

vhom proceedings are instituted under this code in any



such court, may of right be defended by arn advocate."
Both the constitution and the Criminal Procedure Code
assume that the accused understands the legal system

well and is financially able to hire a lawyer.

Despite the legal provisions of the right te
bellegally represented, it has been violated either
through court'®s failure teo wait for the lawyer provided
to the accused or through court's failure to afford a
lawyer for the accused. This in effect is # tangtamount
to a deprivation of justice. In an English case
of Mary Kiggatons on the trial of the appellant the

counsel who had been briefed for her defence was not in

cgggg_nniig_to a misunderstanding. The trial judge -
declined to postphone the trial and the accused was
tried unrepresentede On appeal it was held that it was
tantamount to a denial of justice. The English court of
appeal quashed the conviction indicating that the course
adopted was tantamount to depriving the appedlant of

the right which she had to be defended by a counsel.

In another case of Galos Hired v Kiqs=#6 It was

the absence of a counsel at the hearing of am appeal
(against a conviction for murder) which was beéing
considered by the privy council. An‘advocate had

been asaigqed to the Aypcllant: under the Poor Persons
Defence Ordinancc.7 In Somaliland, but he had to travel

from Aden, but he arrived shortly after the time fixed.



An adjournment could have enablelhim to argue

therefore it was held by the privy council that

the assisnment of a counsel was made of no legal effest
and the case was restored for hearsing in circumstances
that would enable the advocate to conduct the defence,
The above two cases may be regarded as authorities

for the proposition that if an accused is deprived of
the right to be logally represented through ne fault of
his own, and throush no feult of his am;mul and a
conviction follows, it should be quashed on appeal,

The East African Courts of Appeal also
emphasised the abservance of the right to legal

representation in Robert Canfait V, Rs' vhore Bacron JeAe
observed that

"the wrongful refusal of legel aid in faoct
expacsiocned a failure of justice for the
accused was denied the skilled assistance of a
lawyer which the law decems necessary for his
proper defence,"
o 3‘4'2

These oases illustrate how ineffective the
administration of Jjustice has been in courts of law,
This is contributed to by both the attitude of the Joan
and the bench, This right has been viewed with
reluctance even after the attainment of independence,
This is roflected in the case of RoVse Mark Mwithoga’
The appellant was convicted by a nagisﬁrato"l co;:rt of
acsault causing actual bodily harmsand wilfully and



" 23 -

%
unlawfully damaging property. One of the grounds

of appeal was that the appellant had been denied
adequate time and facilities to prepare his defence
in contravention of section 77 (2) (d) of the Kenya

constitution,

The court of appeal noted that the appellant's
right to a fair trial had been violated but refused
the appellant to raise the constitutional right on the
ground that it was not raised in the court of,instance.
The major question which arises in this case is whether
the right to invoke.the Bill:ef rights can be abrdiged
by technicalities of litigation, The court's decision
can hardly be reconciled with the view of the role of
the constitution.

From the foregoing discussion I came to the conclusion
that the objective of legal represensation in eeguring the
effectiveness administration of justice in courts of

law has been achievedto-a very limited extent, Reasons
lie in both the a¥titude of the bar and‘thn bench to the

right to legal representation., Though it has been
given great emphasis theoretically, in pmactice,_gt

leaves a lot to be desired, o

The pundimental +iBhts as &mbodied [iin the
constitution not only ceak with the liberty of a
person but also the legal provision concerning arrest
and subsequent 1:1‘iza,1.!}':0 The lawyer has an important

role to play in safeguarding the individual's



right to a fair trial.

The practical implication was c¢learly and

forcefully showniin Powell v, glabamall by Justice
Moodys "left without the aid of a counsel, he may

be put to trial without a proper ohdﬁéo and convicted
upon incompetent evidence or evidence irrelevant

to the issue or otherwise inadmissible., He lacks the
skill and knowledge adeguate to prepare his defence
even though he has perfect one he requires a couneél
at every step of the proceedings against him, Without
it though he may hot bo.juilty, he faces the danger of
conviction because he does not know how to establish
his innocence," These dangers became more proaounced
in Xenya where there is widespread ignorance and the
fact that the maohinery of justice was previocusly
playing the role of suppression and its alien to the

majority of the people,.

From oxperienca,lz in the overwhelming majority of

cases, a poor applicant who cannet afford the services

of a lawyer will not be able to enforce his rights or
even defend higpself, It is a requirement of justiece and
fair trial that something approximately to the true
facte, chould emerge at the trial and that the judge
should have his attention drawn to all the relevant
legal authorities. MNost of the accused persons are

inarticulated and confused and do not know vwha:r they



are pequired to say. Theréfore it was a most impossible

to conduct a fair trizl.

An effective process of administration of justice
is one that decides cases according to their merit. This
im effect means that, the cases are decided indiscriminately
and the accused is convicted or acquited provided that
it is done in the most just manner, The lawyer
therefore has the important role to play in safeguarding
the individual's right to a fair trial,

L

From experience, the criminal process usually
consisted of a brief police investigation and they are
more interested in clearing cases than with the
subsequent need for a proper and fair trial being
tonduofod‘ Thexr officials of the’oourt, in determining
vhether $0 acquit or to convict rely on the findings
of the pulice anﬁ rarely conduct ally considerable
investigations of their own. The inadequacy of the
process results of the individual's d%ﬁ%ﬁ?ﬁaand liverty
regardedr as fundamental are violated. In such cases,
the only solution lies in the services of a lawyer
who can inteﬁ?%to the police and get the clear apd,

correct facts of the case,

Language and its understanding is another
major problem in the courts where language used —
English or Swahili which the accused may Mot understand

and interpretation may mot be coherent. Question

i



arises as to whether the accused knows what he is charged
with, or whether there is proper communication and
interpretation, An understanding of the proceedings

ies very important, The accused's liberty being at
stake needs every opprortunity to be defended. Proper
and correct interpretation was emrhasized in the

case of Anﬂi!ﬂ_lggvgg}a The appellant’a foreigner
from Mozambicue was convicted of being in possession
of prohibited literature, He appealed against his
conviction contending inter alia, tha&.go had been
denied the right to engage an advocate and the right
to an interpreter, TIt was evident that he had never
asked for an advocate and thereforcféhia aﬁpeal could
not have sucé‘a&i‘ﬁon this ground, However, the High
Court ordered a retrial on the bases that the appellant
could nok have understood the proceedings which were
conducted in Swahili and English without the

services of an interppeter., With legal representation,
all the factors hindering a fair trial will not exist
and for ensuring that an accused receives a fair

trial he should avail himself the services of a

lawyer, i

However, it is clear that although the rights

of the accused may be on paper, practical problems

make it diffioult for them to be exercised, The
effectiveness of these rights depends on the extent

of access to the services of the lawyer, However, in
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come instances, the accused has an adwoste but either
through the fault of the court or his own, the ascused
appears in court unrepresented, In such cases, the
objective of ensuring a fair trial totally fails, A
good illustrationiis the case of Kaeriss Turi vs, R.u
Counsel for the accused was not given an opportunity
%0 attend a preliminary inquiry, Fe had not been
notified of the date of the inquiry, although he had
informed the triel magistrate that  he waes 80 acting
and also the police investization, During the
proceedings of the inquiry the accused u:ado a staterent
which be would not have made if he wasQrepresented and
which was used against him in the trial. On appecl, it
was condjied that the sireunstances under vhich e
preliminary inquiry wes conducted with the acocused
unrepresented caused grave prejudice to the appolla.nt's.
defence, The appellate courts odered a ret¥ial, holding
that the megietrate's failure to inform the appellantfls
counsel of the date of inquiry had infriged the
appellant?es rizht to legal representation, The court
followed the reacsoning in Jalos Fired vs. King (supra)
and considered this case a stronger one than ®

Mory Kingston{™%®) . . govever, unlike the English
Court of Appeal, the East African Court of Appeal
merely ordered a retrial instead of quashing the
oconvictiony, In ¢ is respect, I would submit that

it is the duty of the trial court to give



- 28 -

sufficient weight to all relevant considerations

one of thece is the right of the acoused to be legally
represented which is such an 1mpmtaxft yrinciple in
criminal procedure and the constitution, The

possibility of a miscarriaze of Jjustice resulting

from the improper denial of the right is so ot;viou.

that there must be strong reason $o deprive the accused of
it.

It is also the objective of 1 zzl]l representation

to contribute to the legal needs of the publie Ag_t;d

'As T indicated in chapter I the oriterion for
legal representation, lies in the de‘.struotim‘ of |
traditienal lave and institutions that provided legal
service %o th. people,.

The fomi legal system was imposed by the
colonial rule on the traditional society and it has
inherently ereated jroblems because of the underlying
assumption, that all MMM
system that and therefore aware of their fundemental ‘
righte and protection under the law, and wne is _&”’p ,,,«V"’

finencially able to hire a lawyer. However, it is

cormon knowled-e that the lecaeitylof the people
are poor and cannot afford to pay for the services of a

lawyer., Majority of the people are zlso illiterate

and unaware of their existing rishte., This is



- 29 -

vhere legal aid becomes an important social
instdtution, The lawyer is a counsellor in
various aspects of social and political organization
and lawyers exist to sexve the legal needs of the
public. No sector '@f the public should be excluded
from the provision of services of a lawyer.
President Kaunda addressing the Zambian law Scoeity
in 1970 put it very clearly ‘
"The lawyer in a developing society must be
something more than a practising profeszsional
man, he must be even more than the champion
of fundamental rights and freedoms of the
individuales He must be seen in the fullest
sense a part of the society if he is able
to participate in its development and the
advancement of the :aconomic and social well
being of its members."

aignt
Human equality and d vy should not only be

available to tho:e who can afford the costs of the
services of a lawyer, T!;ks would lead to the
credibility to the merxist contention that law is a
class weapon by the rich to oppress the poor
through the simple device of making justice too

expensive,

Lawyers are closely related to the public intérest

and consequently to the courts and the system. rof

For the lawyer then, the question shoul'd be hbw he can

use his legal training to assist the client to cgz;gibuto

to the public at large and particularly so when most

of the publiec %ﬁM ‘
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Being closely related to the public legal
interests, he has important cblisations to the
court and the system of administration of justice,
The lawyer's rules requires a particularly lightened
appreciation of the kind of ethical pressures that
tend to develop out of the continuing "interpersonal

relationships there is the great need to maintain the
highest standard of ethical conduct s guide to
resolution of o:i"ﬂictihg j:rtéauros. In addition to the
role of representing the client, the lé.wyir ie also an
officer of the court and charged with the duty of
fairness, He should represent his client within the

.

bound of the law, o

However, this noble objective has failed where
human equality and disnity has been available to only
those who can afford the cost of legal services, It is
hence that 1legal aid as a eocial service becomes badly
needed,

Cne might reise the argument wa(@._gal

aid might meke people more litigitious. But litigetion
is the sanction and therefore the cornerstone of the law,
Increase in litigation may mezn an increase in aotaal
amount of justice which the law has made to prevail, It

is better that legal battles should be fought than that

suppression of rights hould prevail,.



In present day, it is unfortunate that
although the rights of the accused may be on paper
practical problems make it difficult for them to be put
into practical use., This is the reason why one
observes that the number of unrepresented cases for
outwieghs the represented ones, In this respect, it
is my submission that it is of no wme to grant people
rights if there is no possibility of enforcing those

rights for in effect they serve .mo purpose,

From the foregoing analysis, I t;ould. conclude
that the objectives of legal representation have been
met merely to a very limited extent. This links
us with the subject of the next chapter, the problems

or shortcomings in legal representation,



CHAPTER THREE

SHORTCOMINGS IN LOGAL REPRESENTATION AND

SUGGESTICNS OF POSSIBLE SOLUTIONS

The problem of inadequacy of legal services as

it exists in Kenya is a legacy of over half a century

of imperialism that in Kenya, was primarily spearheaded

by the British. The imported English legal system and

normative values far from rendering Justice to the

mass of the people gemerally, have instead worked
untold qg(g%;ﬁgg&to a large cross-section of the

peoples The most hard-hit are the majority.

The explanation for this is largely based on the
fact that the English system of law is based on
assumptions that are non-existent in Kenya. The

assumptions that Kenya was on the same social and

economic stage of development that everybody knows

the law and understand A are

wholly unsound and unfounded as the social stratifica-
tions of the Kenya communities were different and reflected
the economic organisation of the African traditional
societies. Apart from this there are many features

of logal nitua%}pnn in Kenya which vaxges practical
problems with‘regard to the eff;ctive eiercise of the
constitutional right to counsel. These include,

the relativo}y alall“nulber of practising advocates

in ;ioportion to the total population, general

concentration of practising advocates in urbanmn



areas often a comnsiderable distance from most of

the rural population who form the overvhelming
majority of the inhabitants combined with
difficulties and delays in transport and communi-
ssilions  maks ik SLERLewit ta suntenk & Nesgwst . KEL
these problems hinder the effective roa}iza:;on

of the right to council. Theme problems will now

be discussed in‘greatef dctail-k

The Deliberate Policy of Colonial Order to Curtail

Legal Education for Africans

A

For a long time there were noﬁinatitutionn
in Kenya and indeed in Fast Africe for training leawyers.
The legal profession was F}es;rved for a few non-
Africans @rained in Britain or other commonwealth
countries particularly India. The reasons behind
this were both political‘and functional. It was
fng'that legal aducatioi would inevitably lead -
Africans to agitate politically; the last thing
the colonial order would have wished to see let alone
encourage. The effectiveness of this policy is
vividly demonstrated by the fact that at indepen&enco
in 1963, Kenya had only six Aifrican lawyers. The
first African lawyer qualified in September, 1954
having penetrated the colonial, political iron curtain
on the prefext that he was going to lLondon to study

Economicse In the same year, Kenya's first Africen



Chief Justice arrived in England to study. He
was the first African to have gone to England
with the declered intention to study law]..

Anybody who wished to study law im Britain
could do so only at his own expense. Few Africans
could afford the cost of a trip to Britain. It was

also not easy to obtain a Govermnment Scholarship

to study lawe

e

It is not therefore surprising that the
legal profession is dominated and controlled by

non-Africans mainly Europeans and Asians.

The other feature of this deliberate policy
was the intention of\thé*coloninl orde* to keep Africans
from the influence of other types of laws. This was
made cffecfive by tha enzctment of a local legislation
ostabliehiég a triple system of courts. There was
the N:tional Supreme Court, the Muslim Court and
the Native Tribunal excliusively for Africars The
_boaition remained the same until 1967, when there
was created an integrated court system. The i
colonial edministration also provided the policy
of exclusion of adveocates from mative tribunale.
Its legal implementation was in the Nutive Tribunals
Ordinance 1950.2 It was felt that their presence

‘would irmpede the administration of justice There
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was never any recognition that the advecate was

there to assist in the administration of Jjustice.

The final prominent feature iec note is
the gradual entrenchment of the law society, and
also its attitude towards the administration of
justice in the colomial courts. Prior tc 1949, the
legal profeseioﬁ was regulericsed om a purely
voluntary baaia»with little atafutory controle.
During this time, there was little contact between
the legal profession (advocates) and the African-
population. Indeed it was not until after the war
fears that non Europeans specifically Asians were
allowed to practice as advocates. When the law
society ordinance was first passed, it was with
a view t9 regulating the operation of the body
among the stated objectives was to maintain and improve
the standards of conduct of the legal profession
to protect, represent and assist members of the
profession as regerds their conditions of practice,
and finally to protect and assist members cof the

public in all matters concerning law.

The present version of the act retains the
same objectives intact. Besides the society was

assured of the monopoly in matters of legal counsel?
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The society's operation is oae structured
by strenous and constant effortas by its members
to entrench and safeguard their interests. This
tendency is manifestly evidenced im the society
by stubborn opposition to the training of African
lawyers. The intention has been cne of maintaining
the status guo, by limiting ths number of qualified
local lawyers and thus séguring a satisfactory
pecuniary turn-cvere. It is no surprise therefore
that over as matiers stand taéay/tha ﬁ;mber of
lawyers of d&fricen crigin & is still not impressive.
But for this aparthy towards the training
of African lawyers the colonial government shares
part of the bleme. More so because it failed to make
available facilities for such training and ever
proeeedc& to make it hopelessly difficult s«ufor

Africans to go abroad for such training.

However, the establishment of the Law Faculty
in 1970, marked a departure from the antipathy and
wilful neglect that was accorded thie aspect of the
legal structure. It was realised that if jaatign
has te be administered on a large scale, then -;re

manpower must be produced to meet this need.

It is of importance to note that the neo-
colonial lawyers in Kenya mainly Europeans and Asians
received their training in England and therefore are

not fit to practice law in a neo-colonial state which

o
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in many respects &iffers from the English
society. It is unlikely for such lawyers to

come to full grasp of the local socizl conditioms.
These neo-colonial lawyers have become isclated

from legal problems of the ordinary mane.

The Problem of"Identification"

The other major problem emncountered in legal
representation is what William Tvining“ labels
"jdentification” lawyers and law studo;ta have
recently come under the increasing pressure to
identify themselves with the ordinary peoplgfvith
dominating political ideologzy and with the
National effort. The law student is called upon
to meke sacrifices and look on his education a2s being
held in trust for his society to avoid being cut
off from the ordinary society. The student is placed
in a dilemma, when he participates im political
demonstrations or other such action he is open
to accusation of ‘immaturity and irresponsiblity.’

If he remains quiet he may be accused of aloofne's
or something vorse. Participating in self-help”
schemes is takem s a symboliec act, but there is
always the danger that what such efforts are 1I'
fact taken to symbolize may be different from

what is in fact intended. It may be cynical or

an attempt to create a mere Joc.dcof commitment.



The problem then is how a lawyer or a law student
can use his sﬂ%ial skills in a way which meets
the genuine needs and which brings him into contact

with the common people.

- This problem of indentification in Kenya is
made acute by a coincidence of a number of
potentially embarrasing factors. Firstly, as indicated
above, most advocates are non-/fricamns amd it follows
thaf most of their clients are non-ifrigcans. Secondly,
the Africanigation of the bar is proceeding at a
very slow rate because most of the qualified
graduates are being recruited into Public Service and
only a few enter into practice. Finally, most
members of the bar have been trained abroad in nb
legal traditiom which casts lawyers in a narrow role
expecially in the economic sphere which hss a
correspondingly marrow conception of legal education
end therefore, the bar has beccme isolated from

the ordin ry people.s

It is inevitable therefore that the major
function of legal profession is perhaps to provide
services for the eligg. for more prosperous
enterprizes in the private sector of the economye.
Against this back round, the problem of identification
can be scen to be a complex probl;- and one suspects
preudo - problems. There is the demand that members

of the bar make a maximum contributiom to mational



development in a manner which involves efficient
use of their scarce :talents. The bar should alse
have an understandimg and be ready to help the
less fortunste members of the society and make a

positive contributiom to their legal problems.

There is also the demand for good public
relations and a good image of the bar. In this
respect, I submit that the imvolvement of lawyers
and law students in legalylid work offers the most
hopeful prospect for work towards satisfying these
demands. More participation in legal aid and advice
can make the bar in Kenya a genuinety public

profession.

Concentration of Lawyers im the Urabm Aresse.

The problem of non-invelvement with Africans
is even made worse by the fact that there is a massive
concentration of advocates im urbam arcase. Failure
to identify with the ifrican population and to change
the colonial i-agffneans that the bar will be unable
to rely on much indigenous support if it is facq#
with increased government pressured since few Af;ieana
have obtained any benefit direct or indirect few

will defend it against any government prcaaart.s

This concentration of legal services in the

urban centre does not admittedly arise by sheer



coipcedence. It may be argued that the infinite
complexity of modern 1ife of business and of
affairs in general breeds litigatiom. Thus the

ma jority of advocates ~re found in the cities. 2@,
larger firms of ad;ocatea are in Nairobi. The
reason may be that there are centres of commerce
énd industry snd therefore it creztes a lot of work

for advocates.

It is submitted that the lawyers undemiably
belong to the priviledged elite dm a free
enterprise economy. lLike his other elitist
gcounterparts, the multifaricis allut®rents offered

by urban life are most irresistable.

Une therefore realizes that outside the large
towns, there are no practising advocates. In some
districts one finds one advocate in practice and

in others nonee.

Reasons which have contributed to this state
of affirs include lack of capital to start off.
This is probably cme of the biggest obstacle. Before
one can start off, office accomodation is required
electricity, secretarial assistance and rent. It
is unlikely that the newly appointed aivi;atc will
have the means to start ofj even if he has the
ability and courgge, to venture into the practice

on his own accounte



A duty of justice demands that more advocates
should be enrolled to provide legal services to

the masse

The government could play a more positive role
in attracting some advocates to the smaller towns
and rural centres by making loan facilities available
to them for starting practice offices, and for
acquiring other basic necessities. These loans could

provide a fimancial solutions.

P

The situation as it stands today leaves a lot
to be desigmed. The majority of the Kenya population

does not have access to the legal servicese.

Poverty

The problem of meeting the legal needs of the

poor is a great one.

Legal practice is by its every nature a
profession that is seen in a free-market economy as
2 money spinner. As such lawyers and their offices
are not the best dispensers of charity. By the very
nature of their training, they ~re skilled peoplc;

and their services are costlye.

True to English traditioms legal services were
not offered for charity but rather in expectation
of remunerztive fees. Rates have remained largely

a matter of the practitiomers' choice though subject



ia — e
2 BTV

to advocate remumeration order and occasional review ,

by the taxing master and senior court officern.7

However, it is common knowledge that with all
the economic leaps and bounds since independence,
the majority of the Kenya citizemns still live
below or on the peoverty margin. This means that
even where lawyers are availabley such people are
contructively cut-off from receiving their services.
It thus becomes undewiably cvident that in Kenya the
very principle of equality before, and equal protection

of the law is mothing more than am illusion.

As one writer has put it,

"The well being of all citizens can be

prompted by timely advice of a lawyer ...

A society in which legal comncelling and

assistance is available only to the wealthy

persons and business corporations thus be

contributing to the perversion of the legal

system in favour of the wealthy and to the

disadvantage of the poor, who cannot

afford to use it.8

The constitution as we have seen in chapter
two guarantees equality.-. Pefore the law and equal
protection of the law. These legal rights aforementioned
apply equally at least im theory to all persoms
irrespective of their station in life or their means
of livelihood. However, inequality is clearly

evident where one party is being represented by an

advocate while his poorer opponent, although



technically allowed representative, goes without
it because he cannot afford it. Professor Seidman
has corpectly stated that "
"It is one thing to prescribe rights and it
iz quité another to previde ways and means
of executing or enforcing those rights.”9
Moet of the people being pover$y striken
cannot afford the legal fees, even the most
moderate omes. The legal servicestherefore exist
for the elite and those who can afferd to pay for

them.

The only solution to ‘this problem lies im the
provision for legal aid to the less fortunate members

of the societye.

Legal aid is "... essentially the willingness
and actual effort on the part of the bar with
financiel assurance of the state, to provide their
professional service by L represeating in court those
who cannot afford to pay for the services out of
their own pocketu.“g

ost;mwl\f \

Cbstensibly such a lawyer offers his services
out of a desire to see that ju-tice is not denied
a person simply because he is too poor to pay for

them.



- B

Such need is felt more hesvily im free
enterprise eccnomies where lesal knowledge to|
the lawyer is scen as a personal asset to be

employed in comsideration for pecuniary advantagese.

Legal aid can teke two forms: Legal advice
and actual representation in the courts by a

qualified lawyer frce of charge.

Its submitted that both forms of aid are
indkspensable in the quest for social justice inm

the bourgecisie sccietye.

Legal aid scheme in Keayaz canmot be left to
charitable benevelent institutions. MHore is required
by way of statee 7To follow the law is citizens'

e Wzekine e S =
~ duty of the state to make the machimery of justice
werk slike for both the poor and the rich. The
conseqguence is eguality before the law and equal
protecticn of the law as guaranteed im the

constitution for all citizens.

With the realization of this problem, the
legal aid centre was set up im 1973. It wvas formed
througtﬁ:&:xéfznt‘;€§i§§i:c\;£0§2:%lav socicty A oY
of lavavniV&raity of Nairobi., However, th. legal
aid.cbntée has not worked with success. It has
been faced by fimancial problems, communication,
publicly or making itself known by the majority
of the people, lack of sufficient manpower because

volunteers from the bar are very few and little
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government participatione.

The Eule “Ignoratia juris nom-excusat"

It is my contention that the current legal
system in Kenya works unjustly against certain classes
of people in our societye To sce how this has come
about we have to glance, imter zlia at the historical
development of the present day legal system in which

this injustice are inh-rent.

-

It is a fact that the current legal system in
Kenya is largely a replica of the English system. “ﬁ:i
In adopting the Inglish legal order, Kenya has ggg%p

%
adopted the rules governing communication of law. VWV“\

Low ahculdert&% an embodiment of peoples’ \&&jﬁ
etios or philo;;hiea. This is not true of law in
Kenya because the law was imported and imposed on
the /ifricamse Consequently it has worked untold

justice to a large number of the people.

Where law has been a reflection of peoples"'
way of life or philosophies of life, it would be an
absurdity to allow a member of that society to put
up his ignorance of that law as & defence. However,
this is not true in Kenya. Thii notvithat;ndilg the
latin waxim ignoramtia juris nom-excusat which means
that ignorance of the law affords no excuse is

incofforated in Kenya's Penal Codo.9 Section 7 provides



that ‘"ignorance of the law does not afford any
excuse for any act or omission which would
otherwise constitute an offence unless knowledge
of the law by the offender is expressly declared

to be an element of the offence.”

In Kenya, this requirement of the law has
caused great injustices. In the first place, the
notion that law is nothing but at expression of

MR ' . :
the social moves of the community is inapplicable;
where the law is inportcd. Not only is the law
foreign to the people but it was also imposed on

them in disregard of their values, the rule is

therefore improer under conditioms of change.

The issue remains as to whether one can
comply with a law, the existence of which ome knows

nothing aboute.

It is common knowledge that most people im Kenya
especially in the rural areas are illierate existing
“side by side with another class which is benefiting
from foreigm civilization. It is also common
knowledge that builk of Kenya's law is written 1;v.
It would therefore be re-stating the all too obvious
fact that the overwhelming majority of Kenya . 3w
population is hopelessly(natd;ixg;d eit;n:M:ad z:;;;::\/

of their legal rights, to say mothing of how to

enforce them, when thej>are unknowne



This fact has led omne commentatér to assert
"needless to say the ignorantia juris rule has
brought immeasurable injustice in innumerable

ca-oa."lo

This change would be unduly one sided if we
didn't examine the rule in the light of the media
that exists for transmitting the law to the people.
Basically there are statute books law reports
official gazettes, articles,'by legal' ;riters,
law books, local newspapers, radio and televisionmns
to name but a fewe It is evident that those who

benefit from such media are discouragingj fewe.

To the foregoing, it must be added that all
written laws are in English language, the knowledge
of which is 2 priviledge enjoyed by the blessed -

minority.

The picture that emerges from the foregoing
enalysis is where at law unequal people are iizatoed

as eguals.

The major issue which arises is what provision
does the state make for a way in which a citizen
may obtain knowledge of the law? The auswer is,
he is required to pay for it. The cheape;lzzgnll
probahilit!, More successful way, will be to obtain
advice from a professional man. That again requires

money, whichever way he chcoses, he has to pay money.



If one cannot afford, he remains ignorant. If the
citizen is to follow the law laid down by the state,
it follows that to be taught the law is his right.
The legal profession having realized the injustices
brought by thiz pracztice launched the legal advice
centre to try =nd salvage some of these injustices.
Like the legal =2id centre, the legal advice centre
was set up on a voluntary basis. It was faced with

similar problems and proved to be a failure.

This advice can only be made available through
government efforts. The government can set up its
own advice centre financed by the state. This centre
should offer the legal advice to the general

population and especially in the rural areas.

The government can also work in comjuction
with the priévate sector which would make the burden
even ec2sier. Numbers of voluntcers would be on a
larger scale and thus contribute more to the public.
8ech a ceantre should try and make the public conscious
af their legal rights and thus eliminate ignorance.
The public should alsc be given some formal ideas of

how to solve their legal problems.

However, one should not jump to the conclusion
that nothing can be done by way of a start. Sheu-
Neither should it be forgotten that the need for legal

services is on a scale similar to the need for other



welfare services such as health and education.

The situation as it stands today is far
from being satisfactory and there is urgent need

for reaction to come to the aid of the masses.
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Throughout this dissertatiom, an attempt
has been made to show the need for lesal representation
in courts of lawe The writer has also illustrated how
the right to comnsel has beem ineffectively exercised
and concluded that, the right of the accused 28 stated
by the law is a right only in theory but not in

practice.

As indicated in chpater three, there are many )
features of local situations in Kenya that raise
practical problems with regard to the effective
exercise of the constitutional right to coumsel. Those
problems included the continued role of lawyers as
taught them during the colonial era, small number of
practising advocates in proportion to the total
population coupled witﬁ their general concentration
in urban areas, poverty amnd ignorance om the part of

the public.

It is to be noted with a lot of concern that
the government has no scheme of its own for providing
legsl aid to those who cannot afford to igizulauyerq, This .
except the poor people’s list -aiaéined by the lgw society: -
in effect means that fho poor have no public institution
that he cen approach for legal assistance. The Kenya
bar offers legzel services voluntarily, but with little
success. Practice of law being a trade, and the lawyer
hzs to make his ends meet. It can be assumed that such

lawyers are few indeed.
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The bench om the other hand, do not interpret
the Kenya comnstitution strictly with the object of
giving legal aid to the eccused. It also does not
protect funiamental rights by acquitting those whose

rights to a counsel have been viotalcd.l

What are the possible solutions?

Firstly, an ideology can be adopted which takes
the view that everybody is equal and that right to
counsel is a2 basic right which should noé.bc violated
as it would appear to be the case inm Tanzania. In
Tanzania there is a statutory body called the legal
corporation which acts 2s the state law firm.2
The conseguences would be that legal services

would be available to everyone who is in need of them.

Secondly, courts can adopt the American Courts
approach and argue that legal aid services is a
fundamental right as it is part of the right to
a fair trial. If implemented, everyone would have
access to the legal services as it is a fundamental

right.

Thirdly, the government can embark omn providing
legal aid for it is only a government effort to provide
legal aid that can make legal services available to
those who cannot afford theme It is common knowledge
that most people are poor and lawyers do mot work

where people are poor for there are a few prospective



client, and there rarely pay their bills fﬁlly.

This can successfully be done by adopting such a
system perhaps on the model of legal Aid Act 1967 of
Zambia which provides for the office of a Director
of Legal Aid who sdministeres a system of legal aid
in criminal and civil cases in surbodinate courts as
well as in high courts and extending also to

appellate proceedinga.3
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