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I N T ROD U C t ION

To ensur th t ther ia aximua 1. lJ... tion of
Land which i the m 0" our eooll: enuaent
has a au.ed a superYisor rol 01 all de.l cultural
land. The Land Oontrol Aot 8J'eforeena()~od 1967 with
an a1Dlof repl ting, b7 melms
ia w ioh the land own r. r
uppoae to deal wi h his 1 d.

1 public coat ,
int rest-hol r

The scope of chapt r ,02, 3. sl tion
in thi respect ha been d1 CU • in disserta1;:LOJl~ the
past year. In 0 e of thes 41 ertatioDa th
powers and opel'tion of Land Oontrol Board
documented.1 Others have cho to illustr t

of the Act with speoial refer nce to specifio
There i8 also a lot of liter ture found in BoO
on thi subject.' All this 11 rature howeY r 0

ration
f study.2

d Articles

out the injustice. caused b th application of t d Control
Act but h ve n Yer actuallr c up with th A 0 th t it
can en th purpos 1.t va tnt neledto en

Thi dia ert t10 c ot actual11 a1 to Xo 11
the already existing lit ratu but i. ~he
writ r comes up with a stud7 of the Land ContI' Act with a
yiew of l' forming it so that i its appli jtt tice c n
be en to be done to th m jorit, of the K n tion.
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In chapter one, th history of Land Control in Kenya
is traced right from the time K Dya was colonia
when the pre ent Land Oontrol Act was enacted.

The second ch pt r d 18 with th c ori tics
of agricultural land in Kenya, the importanc 0••it~ market
and th justification tor control of this mar • This ilill

also include the acop of th d Control A t ort out the
so-c lled controlled tran c 10 s and how th y ff!lf cted by

the Land Control Boards.

The composition, • w 1's and jurisd e ;on of th Land
Control Boards are dealt with in the third ohapt'r. fh Land
Control Boards and the courts, which are th eb.' ra for

nforcing the law concerning land control ar aiDo or tically
examined in this chapt r.

In the last cbapt r the writter co up ith a con-
clusion of the injustices and problems caus d in th 81 the
government controls the alllat10n of agricult ra1 land.
Poss! ble solu tiona and recomnu~ndations "are th ·gore given
that would ensure that the Act serves the pur wOO 't w
sup s d to serve.
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THE HISTORY OF LAND CO fROL IN KENYA
I

Before on looka t the legal rules that gov land
t present, thel re bound to concern the _lve in finding

out how and whl these rules ha e 00 e into b ins as thel are.
X, should be rea11 _4 that the l w does not xist in a vacuua
but that it is p rt and pare 1 of the oCiet.,. Law h s developed.

80clety develop dt both socl 111 and economically. In other
ords, to understand why all nora exi.to, ne haa to 1e rn

the plrpose that no is uppo d to serv in th con empor 1'1

oc ty and why particul 11 that kind of norm tSt tor

instance. in Kenya and not 1n erica. This is hy 1n this
dissertation the wr1t er has fir t cho en to dlscu the hi torl
of 1 d control in Keny b tor 4i cussing the it i.
toda. It is the writt. ole submission that hi approach,
as M tUDga puts 1t.

"brings one cl.oser to re lity th '1
conoern. with the 1 gal norms per H•.

The act that ost f h law we have in nya "ere
impOrted fro Britain 18 ~ot "spatable. or of
dieeu sion theretore, thi eh pter is divided into number of,

etions. In its first s etten, he writter ole 1y to
dilterenciate African and g11 h land t nur. Th'"s '1111 ake

'1r der to under t d vh,. th British go e ent,
aft r acquiring Ken,.a a on ot their ooloni chan d African

land tenure into the English on to suit thalr ~wn interests.
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Th 1a t I' part w111

post seoo d v rid v • III thi
betw •• n 1 63

e vri r

alao ~ri.t11 dl cu a.
th " Control Act2

1 67 whe.
• IlIld tri •

em.l!"tt1ld fro8 tbe .tetl10ClIll

to

vh text nt this ct
col0 ta to 8 • the

•

AFRle

e Europe had cutter t itIc~as

tel inS ot Land. T tb A:rJ~aans • as ren4ltC1:ed

"Land 1. a
all .en to

Tb 1. tbe main r. on wby
nall. tbis meant th t

com -
see y had access

to land. Nobody could of

land and therefore he cou d n t ell that \.•t11!alCl1lt 1COIUlU-

mot:sbor of thenal cheeks. This va ure that e
Atri an Society led a d Ut and it •• r the beliet

by the Africans th t all hu be1ngs ould tber -
to have equal aceea t 1 •

The use ot 1 d was controlled by th particul r

tb t d. was b1 reser"ed tor
tuture seneI' tiolls. Th se 1d also settle te that
arose a Gllg the • mbers of their clan or vil1
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The tact that no lIan had .xel tv. 1'01 Oy I' 1••

~heretore .ean that Engliah conc.pti like eDaDcl did t ~~.

among the indeg. eoUa ocieti... Even I' of the Ki
communit, had eo degre. of ace ••a to the underetan
that he would r epect the right ot the
fa ill and that b would keep peace with th •

of the laD4~~lJilUl.g

Thia a78te. of land control DS the African
to eneure th t there w re equal usutranct r.J ~i ts to land ,
all. On the other hand. earll 11 h h tOrJ h a it that
kings were the ole owner of 1 d a 1n t 017 other
other words the kinga had th radic 1 titl to 1 d.
their ubj cts onll had the right 0 pose a d use land t

.i-t>V\.'\.., (.,/"'" t e-to own the a e. Thia reached it apex during the feudal. w

t

people began to • a large tract of land while others ~~t~~u
to be rendered landle.s. Thus th b 11 t that +"all lien ar not of
equal worth and re e.aentu 11,. terial1et1 tt calle up.6 With tl
therefore it calle to be accepted in Engllob jUrisprudence that
propert,. did not I' fer to the pas eS8ion ot r 4icle title t th
right to use land. Individual wbo own.d 1 t tbis t1.
had exclusive control over it.

At the t1 ~ of the introductioD ot lieh Land Te
Africa, Britain wa the leading indu trial nattoD 1n
was , I' uing the t••••enterpri e .CODOa,. on • baei that
could own a much pertl aa the, c 1
80 eyen if it was t the expense of
The European co 1tl felt that Atric

ot er communiti.
ure should

replaced bl the re superior Engl h Land T .e. Tnt vas
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the assumption b,.the colon1.alauthoritie th th: trlcu. was in
th lower atages of hu eYolutiOl1and that individual
African owned 1 d - re on for European acq 1\ion of African
1 4 ndar the uabrel1 that 1t W B waste and
Introduction of individ.ual Wll raMp was theiro;rOl:~OG n as a wa,.of
civil1z1ns the Atricaa.

Individual ownership of 1aD4 theretore h

!his tcted with the COilingof the

o b. introduced.
p and South

Afrioa at the beginning of this centur,.. in aill
was to own land. To adequ t 1, d8inister thi inco ing
col nial authorities u .4 the law to obtain 1 gove ent control
over land. This 1no1u ed v'.nlDlentcontrol 0 r

use aDd alli n tion of land, topic that v
her••

cqui ition,
c ncerned with

ZA.ND CONTROL BEFORE 1944

Due to the tact that out present land Con Act bas adopted
aoa' of its provisio from th C onial land ontrol legislations,
it i proper to fir t e in legislationa
to e if the,. ohle.e4 whnt UI' present Act 1~ p t11 a1 d to
ensure - that ther is amaxlmu utilization t 1 d tor the eoonomio
development of the countr,r.

Land control 1n Kenya started as earll B 1 when Ken,.a
wa born.a a result of the in 1 German Agr. by whioh Kenla
wa I' ~ised as a British ph re ot influeno. et n 1886 and
1895 Britain rul d Kenya through ita charter d Ie rial British East
Atl'1oan compan,..



- 9 -

The year 1897 saw the en ctaeat of the it1Bh Settle.ent
Act to govern oolonies th t B~ta1n had acqulr • It is in this
same ear that the Imperial British Ea t Afric C w 8 given
power to deal wtth land at astal strip Africa which
tell under the ultant d coatrol ca.e
into being in 1895 when Brit in declared Ken or protectorate and
a d direot control v r the _ e. In th 1 908 8ettler8
oame lAto Kenya and ther for lavs had to be
1 4 acquisition and use.

ct to govern their

In 1902 the orowns ordllulI'1oewhlob
tor control and dispo 1ti08 ot land to the 88 tl
iJltrouced the princl • the. owaer8hip ot UtOlrQlllts III land was
depeadent of tb d vel0. at of the land. ':ell 0

,iv D power to 1 a 4. tbat "1.13.

eettler. for period of 99 18 a.
the intere.t. of the Africans in that land. th t

ad provided
d th retore

ssioner was
c tn to the European

1d not protect
re empty due to

shlttla& cultiv tion and grazing were deeae4 to
Afrieana atill had use tor th •

cant whereas

fh 1902 ordiD ce pUt th coiling ao~ 1.000 aer s lor
th settlers and wh re more land W 8 requireclth· co t 01 the
Seer t 1'1 of State had to be aught. Also it '1translers were
to be considered as valid'th n they had to be ted to by the
Co !ssioner. This c n be I' ed as a·o by h coloni 1
pvern ent whioh was a1 d at;makiftg sure ct the few

,
eettlere that that ther w at this time h. land to carry
out agriculture. It must haY • en asau ed tha 1 000 aares was a
pi c 01 land which eveF,1 ettl.. could be abl to age. This is
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ole lf shown by the t ot that if any more 1 d
CODe t of the Secr.tarr had t be obtained.

needed then the
IS th t the

go•• J1lJI nt ou)' step in it 041 want • t than 1,000

&0 of land to d termin 1t th 1 could be a 41. this
extra land or not.

The aims of the 1902 ON ce w.... turtllj~r(Jd

Crow Laada Ordin ce.8 Unl th 1902 or'cu.Jr.aA
v·vv ....

ri t of native to 1 d h 1 15 ordinance rel!ejr~Le4 ~ d to

7 th 1915
, ch had r.spected

inolu e land occupied by the 1.ea. This t tha native.' rights
to 1 d were extinsul hed
th Orown.9 !hi

,At~icans b.c • tCl~a.xlta tat will ot
troduced mO'lSl1:r f control of

d. lings in land in the "hit It P bit the ub-
d1v1s10n of plots, th pl nt of Africans to t~'~,ge the tarma
and the engage ent in an)'t actions in laa out th cons.nt
ot th go••mor.

---'
A on8 other moves tovar lazui' control w.r 81.en

to the governor to k rul for own rB of 1 o d .elop their
land to cert in xpect 4 tancl. s. By 1940 14:3PE~ct:orhad be.n
appo1Dted to 8 • to 1t that tho r quired d v lO:pl::len:ta had b. n

oarr ed out.

!he abov ve wer no no gh because a med that
the vhite lanel owners to \US

th re vaa no ne d of runnla J' the t1 e. But the
col 1al gove ment va d it eSI!laJ'Y to .nact •

1.g1 14t10n that would proper11 control land s a. reasone
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1 4 to the enactmeat of th first eYer land control 1 gislatioD.
th Land Control OrdiJ1fl1lce10 of 1944. This ce put an
end to' the Europeaas dealing with land in an7 JIClmEltJ' as the)' had
dODe betO're. It was also a m Mr. to ensure a only \bose who
"ere capable ot owDin, land d developing it co d land.
This was immediatel, neee lted by the tact
war had cau.ed a dwindle in fa production belolU1LSG

t the econd world
st lands

had been neglected b)' the f ers. This st p re had to
be t n to ensure t that 1 was r th benetit
of th whole countr,J. Th
in 19~1had this to r

tenure co itt t w s ppointed

"An)' s,at II o! 1 d t aura w+uld
u~ati8tact0J7 vh!oh l"mitted WU~
striO'ted transfer d 'Wu'estricte4
use and mien of land ••••, 11

It has alread)' be 88 that the year 1 the
reasons vh,

tablish d a
b tore aD,

1'h. bo rd was

0. ve10pment ot

1d 1e d to one.

enact ent ot th fir . Land 0 ZltJool Ordinanoe
that nece
land control board whose c t had to be Ob'~UlC'd
transaction in land ...t~a\ seen a being vali •
aleo given powers of i pO tng cond1tions as
land and failure tooelllply \i1

tort.lt~l'e ot his 1 nd.
these conditt

Tha cO'mposition of the t was established
by this ordinance sbows th 01 ar tact that

ot powers. The admin1stn or took upon'thdSOJ!.VtIB

decidia matters oODcernlna land~ The board had
as its Chairman, a finanoe s 0 tar7. a dire tor 0

DO paration
the t k ot

ioulture and
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six ther people. Tb re v o xpres prOY~"i,9~ r a legal
offlcer to oe included to adri. 1w.
Appeal were to be
who • decision w t a1

Controll AP'l)O~u.o Tnouna!
not be qu

curt of law.

The 1944 ordinanc w. al,. meant to e t 01 th white
highlands which war refer« t as the Schedul
t1m the Africane who w r pre d

h04e of 1 d ccm~~.al 14 be ettecti

A • All this
thought

th t tollowed,
ctiye unita.
g. But no

ere waa •
1 d to individual

ed that

ot. But .tter the
the .inistra Doe. to e l'

81-1awa were intro4uoe 0 en'C01llragecaah-c

oh ge fro. the Atrican CiOJDlrDUllal. 818tellot ho,•••~1ol.\6

Atria 81

"Must be proYld with such eecur1t
tenure through an in4.teseable ti 1
will DOOUS" ge to invest his l,J- I1bCl~\U"
and profit towar development 0
tarm as vill bl. hi to otfer 1
security asat t ch tinancial 0
as II ,. b op D to "12

This ide "as fUrth l' d 10 the East A.&.;It".J.\.;c.uI, iHioD
wh1ch Y1e"ect cUsto 1'1 1 d ~a,.mr

agricultural and ocl
both

.O'D!hIlt.To thi CQl~~8iOD the only
him ow itway to • ke the A~ric d y lop his land w 8 0

indiVidually_ Row vel', th e iS8ion noted
leadstart to own land indlviduall. it vOUld(to UDlcotLtrOl.JLed

t Africans would

proprietorship. It W 8 the tore neeesear1 ,
ot control eo that land would produce adequat 1Y.

be a 1ste.
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The introduction of in4i dual lalld te 80 a

poll te 1 move to punish those 0 were anti-B<)',e!l'Iltlle:nt. It vaa

a1. at making tho wb. c1 pte. to 1I0ve 8t8 durin,
would bethe

.ff.eted by registering tb
P.·-'}le prietor8 of th & a,
"

l'el~Lr1Gd at hOllle

the Mau Mau

11gb.t.... ca.e b

land at all.
t t. the,. wO\1 .• 01 1. to

The reoo end tio of h two groups ~l~t~LO~wd beve"

for.ed the ba.i8 tor land l'. 'tpation and 1"01 ordiD. nee
Regiatr tion beoa •. v,. taking the Afr! a olute
proprietor of land by giv 15k •. register d 'Cl.lae to land.

Resistratioa of land tor the Africans re .eant to
serve the 8alle purpOse it ha .'•."ed in Eu
ca of Gibbs v. Me' . E11 that • object t rel[!;Ujl,.

R5statraiion 1. the tore an author!t. t

go1l'lS to define riabt to 01 1'11defined WI.

thro\l ,iviaS na 8. and. parttcul.ars of the
aftecting the parcel and whlch could not be

dc)C:waent that va

1. 1'his was
interest

b he ovner.
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ven though r •• the Atric
pro rietor of land, tbey co 1.d ot be lett with thiB land

•• n llving on this

elling and
'QJJI)Pl~ it. Thes.

land control
the ••tabl1ah-

Blentot 41visional d nr.mLDcia1led cont bo;U'tlta without whoee
co ent void. All t~lllfltae t DB in land

d withe t

y mann r. This voul lea e. to 8ubdlvltH!.ng-t

were ong the r SODS tor th

(Native Landa) ordinanCe. fh

act81entot
rdinance pJ"Ov1

wer to be controlled eX e tl

rans lss1 ne ot 1 d unle B it inv ivi ioa.
(b) Foreclosure.
(c) Trane.c~ion d ~ in t vour ot th go'lrel~2en· t or truet

board.

According to eetion 11 of th
re • consent to ally t~ ett which woul e ~ the t creation
ot ler piee 8 of land and there tore lead

At independence in 196, th 1944 and 1'9 l~ Oontrol Ordinance.
ver ••rged into on to k
Kenya wbether in the tor

ifona lawa tor
uled

d-own r in
ar as
• years. In

1965 th time va ext nded tor t 0 1e rs until 67 vhe tb present
land control Act w 8 enaot d.

Th t ct th t we Ow uX" own land c toll g1lation
enaete by our own ent doe ot th t ve have
in '1 w y departed fr th colonial land c tem. The only

ajor differences are the CO position ot trol Boards and
the pplication of the Aot to at areae ot th c try vithout an1
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41sc~ mination. Whether Or not the 1967 Laa4 Control Act 18 in
an,. war accompli.ahiltg its Ids.ioa of ensu1"i p~uetJ.Y. lIse of

land shall be seen ift the l.Rlbaeqti.ent cbaptel'$.-



1.

.. 16 -

A

2. Ho.,4 ot 1967. C • ,02 of the Lav ot eny.

4.

6.

8.

10.

An outside vh could c,u1re cultiyation an building rights
on land belonging to particular taa1ly r~p

Seel Kenyatta t Facins Mount Ken:a pg.18 B.E.B. 19,8.
Kimani Njeri's Dissertation OIU The Land Cop.tro_l Act (1967)

vith Specia.l It '.rene.to Kandar D1v,l!tcm of Muranga
Di triot. pg.3.

No. 21 of 1902.
o. 12 of 1915.

No. 22 ot 1944.

Land Tenur Comm. Re r ~ Nairobi •• ,Oth S pt. 1941 Parag.2(,
SW7fU1erton •• " plan to &!t,l1Jfitrthe d vf)lopm n , of Atrican

Ag?iculture in ~ nl • -
1,. Th SV1llnertonPlan & Report ot EA ROJal Co sston.

11.

12.

14. No. 27 ot 1959 and No. 28 01 1959.

16. 1891 AC 248 t 254.
17. 1963 s Keny (Land Control) Transitional provi ions.
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CHAPl'ER Q

THE REGULATION OF THE AGRICUI4'URAL LAND MARm Pi A TODAY

1. CHARACTERISTICS OF
iUSTIFICATION 10 CO

ICULTURAL LAND

L
L L

It is import t to e 1

like cha ela fpequ 11'1)' C~h811g.h .us in the IIUllrkG~~

rights as COlmc)tU.~1e which
aoe. Free

ent rpri.e economte., like J\.IJllya. n oupage the
rise ot an active 1 rke. It is a180 eqlllt~""3 rtant to
a te t the rlse n4 d.1J1l!Ult2.C8 of the land a,ftrICO't fuJlction8of
so010.eoonomic, politi 1 factors. d

ot 1nd lU .• little IIOl"e t exchange
rel tiona in the rke )'6G •••••••

The tact that our countl')'1. yother natural
res uree. haa left agricultur the economy ot thi
country. Thi expla1 the ere has been
scram le for land - BY ryona U.JlIto be an ab.SO.1~Ut proprietor
ot 1ad Land ha theretr
co 41ty_ That ls why d al1 sensitive
18 edits m rket u d

'!he tNIBl for a solu proprietorshl
lea ecause it has I' oel ed th b]a~.:i:Jlg& 0

Act' which ooater. 0 th tared 1nd 0

hip2 aad iadeteasive t1 1 ov.~land.' Thl

b eD tnlt-
R g1 ered Land

lute proprietor-
d 18

co atit tionally b eked by ion 75 of the Am~Y!LU constitution
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which guarute the Pl'otetion of privat pro rt. Courts have
alao always proteoted ab olut propri torahip

••nu b I' of oa ee.
vid ced by a

Absolute proprietor ip, 27 d 28

of tb Registered L'lftCi Act thel' fore contere tho l.!Ul'lH!st interest
in 1 d to a person to the eXc1u810n ot all OtJl0J"G. This mean
th t aD absolute proprietor u • his land er. It

can lso be interpret d to that tbi 0 buse hie
land by oommitting any vast. on 1t, be it a 111ioring, permissive,
voluntary or equit ble w st .' t el ewhere th chapter it
h s already been entio e« that land is our
tion. It the goverum nt w I' t sit baok

DQUrce of produc-
d being

wasted then we would have nothing else to de d on tor our liveli-
hood. This explains why th goTe ent has tOPl;>od in to see to it
th t laad is properl,.used for purpose. of ecoaor.d.c deVelopment.

V n though this di8 rtation m inly at
control of allienation ot agricultural land a g

oth r lands' control is n cess 'rY. Through

aling with the
look at all

o her Acts, lands
which are not necessarily tlgicultural have b t under public
control. The Agricultur Act6 givee the minister r Agriculture
power to m ke reservation ord rG directing a ion to he taken by
an own r of an agricultural 1 d to pres I'veor d v lop his land.
Should he refuse, th minister C D cauae the order to be carried
out compulsori17. The minister can leo make a gement order
ag tnst a aimanaged farm, 0 usiag it to be leas or sold.
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pproprl t 1 d control bo
ieul tural 1. d t

15
r~ mu t beFor very transactl n in

con eDt troll th 1 th ••

tra etiens re to as cOllt·rv.&..~ru actions.

and e pacified 6(1) ot the 1 Act. '!hey

iael de transfer • le.s. OlhaJf'IttIIS. exchange t or an)'

such other el1 peBale or de_.~~o h agricul ur •

T8e worda ot the Act r garda tran aC in 1 d which

hav ot be.n CODse ted to 7 the bo rds are
controlled transaotion lDvolvia .,7icultur

c1 • Any

d .-

"void for all 1'1'0 8 unlesa the
bo rei tor th oontroll d area or 4 V
which the land 1s ituated haa giv
in reep ot ot th t renaaction in
the Aot.16·

, EFFECTS OF CONTROLLED TRANSACTIONS

It ie not only 0 gh th t the consent st be
obt e4 for any of th el, but that
con ent must be obtaine with Ix months
tr D8action.17 It the co 1 not obtaia d

of the
r son

what ever within the Ix tha 1t will be v01 his
ba used hardahi • 1h " caaes wher red land
o er dissappe raft r an a~~.EtmeDt of a le of 1Dd before
OOIUJO' can be obta1n d. In oases the 1 Dd
begin o develop th 1tt.r bu 1 ter OD th r
been DO agree ent 1:1 caus.
board. Deoid d oases how how th Aot does no
parties that have suffer d loa &8 a result Of
agr. ments.

ve
ppropriate
y. way prote t

ntered auoh
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In the cas
th appellants le se4 1 the •
cent fro the land cont was not
le e eventuall~ retu d t 1rent nd w
th trial court h 1d th t the contract was vo
had b en obtain d and rent was not
it v 8 a1 0 held that \her w n
va agree ent beau such a ree.ent t.

and ven if the r nt w r COT ble. no tnt,
paid on it.

J e Ltd.18

r this lease.
ob1~Qj~a,c:l. en the

1e 80r.

e no consent
On appeal

J.Y1~g th t th re

of con nt,
ld have b.en

!hi oa e is a clear illustration of th
1 problems that m 1 ariee it th parties

c t t there are
o . bt in consent.

Both the part! 8 to cont lled transaction t ign the
appllc tion tor cone nt to th .d con1l.01 •• I th board
doe Dot grant its co ent wi hin ix onths ot the
tran tlon then th trans tion i still C Toid. This
ahow that it is DO i.tako onlf ~ t ot partie.
to controll d tran action t 0 void. The lso
ooasidered thi probl and ed the pply to oourt
tor peel tic performance vh the board d in anting
such consent b t thi i8 1e beeaus rtor anee
eullO' 1••ue aga1ne th per th goy roc e4i g
(Act Chap.40 of the law ).

The Act is all nt
tor a leas8 and parti 6 att. 8 want to e

is the issue that aro • in th c e of !Plr~in!$~~~~~I!£r_V!L.~~~19

e t naa b en grant d
1. se. Thl
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tore tbe
t parohaae.
ptlon to

tw)U~thtthat it
to l"chae.

dd no
Oltt2.c~nwas h 1d to b

ought•

'1'ht8 W aa lease tor 1 d with option to
lease ended the lease. do 14 to exerciee hi
COila nt 0 f the 1. • h 4 beeu btained and .l.1\c

purchaa was contained in tb 1 e. the part1

was not neoe sa"1 to obtaia co
But when ln~actthevb 1 ctionh d be
co at w obta~. wlthin t

•014. The court aa14 con ent

tact th t
'i"l\t1 ",h all th

e board mol'
inciW

'theact hould re trueted to Plr..~nt~ldA

bet • consent b 1s givu th bo rc1 should F a
t rm of a transaction 80 hat p rtles do not
than once tor the same tr ctto a8 ln the
Re

During the debate on th ActiO the mol" \ i pl"essed

.1.,.,W 8 that the act was ant to prevent whi bU1111 land
in K n,a at will. This va ev~ included ~ S Aot
whi h prohibits the granting 01 COllsent to u1 P.. tion b1 a
foreigner or a compaay in which a forelaner has a h •• But this
has not worked and will not work ao long a 8 n 2' and 24 re
etiU in exist.no • tiGna glv. the t the povsr
to x mpt an1 deal1na 1. 1 the requi f the land
Oontrol Act. So ~r a compaDY lc foreigner
ha 4Ihar.. want. to buy land the can 1w418 to th Pr ldent
and ere will b no need of pp11cat1on fo~ c tall.

It is not yen c1 ar
a ute It only

Act talk
8oo1et

- --



Pabli.c oompany are widely uaed to mean oompanies that otfer their
shares to the public in general. A pri.,te Qom~;r on the other
hand does not invite share holder trom the publio generally but is
quite choosy on who should buy ahares. Most of the pUblic companies
in Kenya are those quoted in the .tock exohaage.

Thus in the cas. ot a puhl.lc company whloh . s. land there is
DO requirement uad •• th Act that it should obtain consent before
an1 d_aling 1n land. Given this blesBins, •. prlva:te compal'l1can
decide to become Public, s811 shares to its e~ployees. buy them
back and I tel' tuta to a prt.ate oompany agatn. This loop hole
has not been plugged and up to now compahies continue to do the
same.

The probleJIIlk,that theretore ariae out of the granting or not
granting of conaentahau1d be rev1.".d 80 as to cO$G Up "ith a
8olution to the probl... th t haYe be.n brought up in the discus8ion
in this chapter. In th$ next Ohapter the writer seeks to examine
the b•• d tor a reform of th Composition, pewe~s and rules of the
land oontrol board. 'Phis vill c~.ate abilittes of coming up in
the last chapter with possibilitt.es of 111111'16the gaps that have
beea 1ett out by the Land Oont:rol Act. if these. gaps are filled.
then the goverameat in revtewing the scope o£ th~ Act. will be able
to achieve the en4e the Act was mttant to acJd.eve.
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To adeq tell daln!._r
ectlon 21

oon.ent st

o rrl_d out.

e Laud Control
b ine. before
the other h 4 tb f law are

d 80 ••• tte
o Dot chal

1"1 denies CI

nte. 'rhec
of the Act.

oamiDe the
th dequ t.

to vhere the tnterpr t tion of the 1v
Moat of the ttera that r 80h the c
of th bo rds as auch. In
tranaaction for laok of COD

tended to dhere atriotl, to the

In thi cha,ter tbe v~lter t s
tbe land con r 1boarda and be c rt

of 1 cl co tl'1.

here fore

COMPOSITION ,0 ,n.tRISDICTIO

The e ntrol Act oon tl'O1 re.

le•• la, na.el,. tb. DiYi i 1. 01
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bo rd there
withi. the ar
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FACTORS

b.'ore, • boarda

Il'antia, or r .:la, cemaat aq tl'i01U~a.rt,,"OIl the 0
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. Dotice iA

The 18 pur S8 t this pro1'181

1 d 1n thi • tl",. This haa

aall. Act pl'Ovf.d

prohibit D, U rolled t n
t10a4• !hi .,,lie both t •••. cittz as co
whoae ••• ber whe!".lu the Act aU SI1nlWll au •

th t aoa-cit£. 8 do aot get
the pr s1deot aad it is theret

• '1 0

fa t that

Uowell••

lad in lel&7 •
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w. cunot afto to mlgDleD'ecoaoal0
fa which areal contri-

tioa to r 0 1 rlty tnt
produciag 11. 1. aubalstaQo •• ,~

Althoup thY \1 ude h t d 1 It ., A- t the
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For th eaeon d1 cus ve. • boards ha

di.cretionary war to retu • co ca a

haa 00•• liP tor 3 eli,Qt.1 rerta" Q ACtel"JrlU~g

the court. hay. had thelr rt to p1 7
the.e rea

urin. tba 1 control
Act ta enforce4.

COURTS AND fg D CONTROL Of

It ha 1re.d, been en 10aed t he Land COllltlt"Ol. up

Land Control are tad V 1'8.
I
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-Void for all
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So.. •••bere 'th. ju41ciar,r a
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". hacl d1tf'ft2N!li'1'j! rt4IlW••
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or that the def ndant should tr nst I' th laadto hia. On. ~ely1ng Jl

~ectlon 6(1) of the Act, Just1e T~•• 11,n discussed the otion but
he notedt

"It .e. to m. th t h Aft can readl 1
enough ,. used as an ot lajustt •
In the iataat case tb - ,1fttltt ha.
tajured ~t he •• t 1 ..•••• were I not
precluded fro ho140'; f r \he plaintiff I
would have cert 1111, aw rd, epecitic
pertont.noe tor th 1()acre,",.

Here ls a ca.. h re the judge regr_ t 4 I•.tng declde ahe
did but he h
to the pro,,1 of the Act. U.,. Wel' it not tor th. e .• he "wid

have, tor the alteot j1iuftlceIt de n 1'4••• tor the d t dan to tranefer
the land to the plaintiff, eVen thOugh Q sellt tor thl"!,,~Qe'i•• had
not b en obt tn•••

Tvo '8 • later in the cae. of 0 Oako ,,_Oh
salle judge "ked that:

12 the

U1 do not think X e gr~t 00.pensat10l'l
tor build!ag" stnce th p:eelllentin
q. tloa ls 4 01 ,.4 y law to be abeG taly
vold tor all pu'JlOe .••n

In a l6ter oaee Ju tloe Mull vas lao contused on the t e of
compeasati.a vith the cons1derat1 D 1d ta exchange tor th d. !hie
waa 10 the cas. of ~j!!g Oath", Xt lilt!! N~u8!!••13 Ja tht case the
plaintift wbe "u the JOeglaterN pl'oprl.tol' of a ,ieo. I land, the
8ubject attar of the dispute, had ent r tato an agpm at r. r the a le
ot the land to the detendant. The par\lea .e.er applied for the ccas ••t
of the board. !he detendant tookpossio. ot the land. The p1 tatitt
sought a deol atioa tl'Oll the court that the transaction ha en Aull au
void and .a ord J' tor the dete.dant to vacate the land. J tic Mull
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found tor th plaintiff. Be 8a14 h t 1 co
wtthiu the .ts. lated period d 't' ct... 6(2) of the A<l

eat and v • t

eable 111 law, r would e.tlGb ,(2) of he Judicature

-
\Ul torc-

'VdJ. the

defeDdallt 8 0 uphold that would

tur~er observed thats
• ae

t the e

!he j dS. .ee to ha.. ~•• are f .ecti 1 Act. It
a

civil debt or t. But it th w not allt re en he

.ust have 108 •• a the pric. he 1 - which au8t have C Be

because no a 1 w 8 entered 0 thlat ,val-

It •.r1ter'e at. t _s1.tra
tak.a"5ehould take t our • 0 f Juett.:

Open1, th t

judlol&1'7 8e to be aaylAg is th t -., • belpl_s13

it t8, hove.e~ q;:1Uti

••
to decide case. aocordlag to th 1w i. The

bravery of jQ. tlc. Okubaau I w 11 lllu t~at.
Mvll'1kla v. MIM WHiUb. "6 fhe titt rought aa 40 i the

lover court liDs for 8 ot c Ot 01 a pi

e tollo\'lugin 1967 and of w iob he took
tbe det ad nt Gtu ••' to transl th PoIoe,,~t1tt

and gr U.llg eilie pertol'1l~lftc strate Okub t leu h
to show how the ppoylaiODa of th Aot a

III consider1n the plight of th plaiat1'. had h. di.•&llst)C(l

the magistrate bserved that bli
eo ion ta

d at·.

vh7 the cour should not adopt m vh t h· termed



of •• ,.\utelf without taldDg "1"1_ "Jilts lllto o._ld,. .tl • Inte •••.---
viewed br a atutl.' of the Uai.,el'flJlt, ot .irold.. ta 19-18 hJa vie"a

about thia 1aau • the I&&\Si 'I'a'. tatotb

"tace the law ~ h . fl, % 11•.•,ok. 'h
of equit, to 'teft tho law. A atatu'
_t b. u.. •• a 01 fO~' •••u4 del •• at
what IIlOst peopl. h v. sOU t to 40. b
•• oicUag au ·Ce8 1 raal17 Gonslet.,. tb.a.
at the tl such pu.-tt.S_J'tttl'aaeactfJlg"
ee•••• t, if appl,.a t•• w~d it ba". '.
8I"ante4? If the ana •••• 10 7•• , theD I f,l,Q••..
th " there w • e.na t and decided the Qa~. ~ th ,.D that buia. t1

Onappeal the 3Udg~t t tb.

Oh•• oni Dote. that the 4«1otl'S ••• of eq

law appl1- 'lbat..t' Land 00.tl"01 ItO 0'
.quit,_ IA tl'Jia. to ahw turth.,. tile' the.patraM

vas Dot SOUlg to wulo the gjlaet:l..

the l •• e

t the

)

ttlt W88 \UUleCeS8Q7 f.~··
_Ilatrat. '0 gt _ •• Ia the .,plt.
eatloa of equf•.t, ., .. ··vU the eo•• OII
law. It vaa Wftm tOt' '" 1•• n..4
'IIl8,lethteto purpOrt to "'~P1.1whA-tlle
eall_. .he ,r. ai11t.aa ptbUO JOlic1 ..
Pl'bllc ptal •.ll as a w.. 101"oV.l'wl

a' • .tatut_~ At", ~t. tb~. re no
flUbllc opWoa 11· b I.,. aad th. 1.~·~c~

• iair ,_ baa ao ,., fiDding out •
l*bl1e .,Ull•• Qa tb _'fa". Even it .
o.l"r.oil, 4.'..... ·'>110 Opillioa Oil tlW .
,.1ot, suoh l*W4 O»W. _=., OY_l'JNlIke .ttute. Court.«4m1D1Bt r aDd let)
the law, Dot pUblio Op~ •••••••

At 'hie polDt it .e ••• as 1t tbe ~41. waai_t1J 8 th$t th

OOUl"tsar. 3u' to sit baok an4 ~p17aJQ 18.11 that is )BSD be, pQl.t ••



So.et1... parl
,

tor•••• ug the bl••• ture. e

o 11 b. re 1t "h.a oa•••
AU the oase iecu •• M 80 law eeae•.JnJJ~ 4 control

1. h r to th~ blie d

this statute. b will speak
1.g181a" •• can eonala r ita ammllft~~Dt. It is oalf

the coul"ta,
t publio

v that thl

1li80hiel oau. '1 the Act can b l"'eJl1jI)Yt~4.

•• how VOl' b • 80

reco .nde4 tor tlnd~ a WQ1 tb Qsh hi hey could J.tillUn~• cape

aiona of the Land 1A t. In the

.!!ll!91~:t:...!.!eL!.~.E!JS!.!...!~dUSy!tJb.J!!!S1,l1 7 • plalat
the h rall p

fir t

clelendant eAteX' lAto aft a~te.lent lor

Th. plaintiff t

01 1.000 shill • 'lbe lire

laAd. on whi

fu "to C~I)~~l:Slt.

t at a OCi

tor consent .no the consent w r obtained
Land Control 0 d. '1'h pllntltf total of ap·PrC•• illlitt·e 14.000

u dlvldelopment ot the

d on piece to the cond d lendantlthe land d
being without C 8ent of th bo rd.

1) DeolarattOD t t
truet lor the

10J"

An or4er that th
plaintilf.

J • 10 U. pre.llIled ia fay tar t the plainti

VQj"~tul". Aot d "lDal"k~lt
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"Aoaordlns to

"18 C • tlluatr te th f ct

oa.e. .el'e1J ~efU8e4to depart t.
It is clear th t jud e. 1a rde" tlce. oan U,i1tt:#r4

a way of bel the a,grie.. •

tor
dg

appe red to h

An tber cae. where 80tl A )

thelr right the sa.. should

ked
,W

an

h.t•.••

1 1A

t 1. ad

.08

Oft

t .co d

to usure th t tice "'SA don w h t at !!!~!!L.!K~.LJLt..a~w.
Kiaaai aDd 1U!!!!1"5at!!&--18. In tbl c u the

appl10atio be' ••• the 1)1triet Ma t • Cwrt to ~~Ol~tW:te

The subject tter ot iab•••ita C. 11 alee of agrie tu
respect of which one of the hel" ent re, to D asre'1!H!U'llt

iatact 801d. '!h. Distrlct Mglstrate ( the He 14ellt Jl' I1gt.&tlrat

appe 1) held. that the appellant ad th re

ill the

I'e pondnt.

J•• tice Sachdsvaupheld tb d 16 Of both 1

the il'OU d of appeal to the high cout va that the lelarl'ltlu t:Rl1p.Gtr.t.

baa erred gd tJd..adirectedhi elf in law 111not find t e second
siace th second respondent b ad his c ta on the eal
siDee there w no~aale t s etion tho 1. waa yo1«. H

d



9 -

Ipe.I..uUl t8 had Dt)tr.L.n.llrl-Y

tha' ta.ou

the att ••pt. 01 e61••••~I_. , 01 the Ju 1,cn1ttlJ"O

iayoked t • A 1ft the

• be • .11111ar declLa~~on

po~ru.A'.

1"l'8l1clU:let17

'en4
Ilti:om:pte which

• Ev

held th' th Ap l1e tlOll of e fir t reJlpCllD

UDderth

baekiaa 0

1nto. a a

clearl1 re r

thoush h. h

Juatlce Mu11 ha

t"l Aot d

U' •

COld\lOe4 •• t v

•
bo_ t

ill at libe••t7 case

el"l1ll1"l! ~~ftt

~~1:3.na All

t7
Appeal 7et 1'1. there c 14
authoritative ~o.4.at.
or helpia u t neba,. the to 40 jlft ••••••I••••



All spe1 t in s. of th Laa4 e t 1 Act.
2. Supra S.9(a)(i)
3. Supra 5.9(0)
4. 8s.23& 24.
5. S.9(b)(iy)
6. 1,>

8. In the M ietrate Court Ki 11. Otyl1 Cas8 NO.11
9. These t atio 8 are epec1t•.••ill ••6(.) (b) aneS (c) t

the Lead C trol Act.
10. Limit tl0 f Action Act
11. In the Hi Court of Ken7a (Nairobi)

HCC Cas8 N .404 of 1970.
12. K.H.C Digest No.65 of 1972.
13. K.H.C. Di,••t '2 of 1973.
14. Cap. 8 of Lav of Kenya.
15. He was then a District Magi tra ••
16. Hcca 18/197'.
17. HeCA 248/1971~

18. BCCA 19/197'.
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CONCLUSION D S!EOKMENDATtONS

It

!.aportaat Aa«~_ to our acon •

land are
" mo.ms that if Pl'CIIbl.~~

KelllYlltlls wouldt p th

ba 10 •• of procluatlOA a .-

of laws to r.aland
land. The Land Control
in thi dl. tlon lone of

tho oontlict
tbe •• jor

=!tOl~"~.0 .1'

f cU~lCUie.101l

by th prob that have ari • torcement,
~e aajor al of lt leSls1 tors • to
are 8upery!. tb t the

for the ben tit t the COUD l"l'S •

The 3 r probl.. th t •

that 10'lera th
arie Jl due t I" Act.

COJilftect.

to the tact t w. 40 not h •

probl. e.. tbe1 al"l.e. t

1& the ne.d tor a laad pollc1 in K
waer.b7 the v ~.nt would .et 11

th aajont7. it !lot aU It IlY

probl... wl11 tiau. to exi
plans to eno tel" uch probl •

Th• .c ro1 of de.lin 111

law hae bro t pfterln8 to • is
a8ll'ic\l1.1~u•••l lan i l.

t • na • ot ~o-t!0¢1n.rJlR the eo I"ee
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re.ourc.. land. !hi ha b en us
Oo~tr 1 Act 18 so rlgi4 d
de•• not give aay re•• die. to 01 bo ',It

e opel'ati

, 18to COIlunl:iMlfott!toa

land.

In th chapt.,. the •••torft. the wrl .~ •• eks to loOk t

of the Act th t have b••n t

, that woul v. • 1w t contl'Ol of

a ricultuhl t

'or '1 '"uaction in a ·~tu

tho • exe.pte4 bl ••otl0 6(,)
of the appro tat. lQd coat"l ar.

luel to be

• Act) it

psoobl.
the .c
haa .each co eat ••.•t

The
be

th.l'l.UUJa.'i.OA beiq " .11 S4kIvoid.

of the •• 1" 1

period '11

of co .ent 1'8 418:'0" lW1!lG4

six aoatha 4 _, de181 lea48
The lealela
"ere 1m 1967.

laM 18 cOD•• ftikea. Moat t th a

Control Board. PJ'Obabl,.

ot ' -v. ot t a C~W'I~OIJi(,l1

• 111 bals..

ann•.•••

CD the thr Had there • Xftl na cO It _" of

,. 1.1.. d.ucm~ tJ~1~40ia the

1'8 .,

.,that

theprovls1 t the Laacl C

ent •• th the,
bV the fact

t the boar4

the develop,!!!1OtLts a he has

1 to unjust 1Jlc 1I:rj~0hl1lH'JD;t '3 tho •

1 d with t

purcha.. price 4 no more
curied .t

vho _, pret
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aim ot tho

riiee
a-

• Thi.
1Act

'Veto t.

bulk of

lltdt.

jor

It it were possible, th r

who ha~. lnnoc t11 enter into

sated to,"", e.•elopllent th 'Y 00111.0

houle! be

ried out

is to 6 e th t land 1s prope~17
'the legislate. aould put late co;

po e. of eC02llOllda

\loa tbe taot t

the Iten)' po tion is isao..at I the law and ext 4 the .
IJi -other w. In coudering vhetb.. tft!l8actioa 18

qu •• tioa all d be 1- Baa th. 1MJ • 'sly 4.V'el.t~~K17

lution tor thi o ovl.
th t the 001& av rd the ""'1' , ••torllallCO ,
d•• l. ill laa4 -ri.thAu. t coaseat with \h

.....---~--..-~T-·-
land 1a a lIalUler which would v hi:&!l- ~ _,profit. If

prov cl then th •• Uer should 'be. •
to that laael to the ~ogatl ,

"7 the court • title

Another pM'bl.. 1IIa1arise vhe e eDt i8 app,ur.ot<t tor . the
board deal ill P' Ilting it. !he Act ileat on his t aHlate

it the affect party 18 h.lp1. 4,0t

specific pert!OI't!JeDc.. thu torcin th rament tq

This would b. rar1 to th go ent p c.ed1Dg~
Lawa of Xe87 ) which provides tor th t that ~eo~tt.e

1'b.i8sued agalLllOt the .tat.. 'lb. hould proYs.'

t ent.
t the

'_'!aft"'. cannot

re.ed7 that at has •
al,. tl ••

,. in ell e ••
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The re8a that the bo

or retuaill cO are .e1'1 .ap ••
define the It of adequate

obtaininl e ae t I ••, t1Dg aD)'

writer'. opinio • for the

e 0 coouet bel.
~ ~.. the Aot d

It is Dot clear fro the A ,
the boards to elet raine it 8A1bod.,.

a criteria
o po •••

ot developing that land. The boards ,. end t be biased
iS8ue b cause tho e who sit on it t either be from the _b1 Q ctor

t the board.
.en 8S bay

or a) least ova lan within the jurlsdlct1
out the 1 nell.ss opl. who in at 0 •
to, develop the 1

Evea fter the boards have be that one t

of developinl laud, the Act does ftot give the b ar4.
powers ot eDsurin that this 1 dOll. Tho twa7 thi
is that the Act sh 14 grant the bO rds lice powers to

•
he

ovner t the 1 check 1t be h ~
rlBBnoial ill '1tl should a1avo~
Control Boarde, •• , 0 1,. ,. • a.n th t

cle.elo, their 1 4. but that eb JIIOlt..y

aDd with

au eel.,

tor purpos a ath th e
'this th ret ••• 8U1~g•• t. tor a prO" • Act that

• ot land, athe applioatioD t r ooneent tor a 1 • or
should indioate what .tep. he is gol o tak lD 48"810pia tho d.
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'.\'h. GO. s1tSoa ot tlhe Land a tro1 s·> should

<.

la",..... "boare" 0 By.r. ftt with ,4 "w_ the •• "0'I.l

le a1 84,,1801'8 to '11. boards. ••••lll' " of the 1

bill adyocated ,... •• appellate '1'1 .f a 1av7e•. and

But thie waiH,oritt.ol ••• b)' the c .t_ 1.

the chainu.bip .f J.S.l)~ Law-ace. the O!GDU••.•••

wae a J&'•• ,llaUatl0 pJ'oce••• equf..us ••• 1 li.e

thall the a.,p11ea.'I.·· of jucUclal prlaotpl.... I' furthe. -l!UCIQ th~t the.e

w.s ftO •• ed for 0 tl'a1 a,peU.te authon'", that thl. ctloal

because .tte •• all, tb. Mlalatel"s 4il' o'1v. 11". slal1al'
to.II&111 188u d 10 tb. aOIl-echedu1ed(Atr! - )
?:he commie.l0. a " this as havlns be.a fUel, eaough

tOl'llit7 0' a4l11Al$tl"at:l.oB.

01 de·

deace.

AIlothe••• l' lIefttthe c iseton JI'lt 10"-1'4 vae t a

ot the Miaiatepel also haY8 fttt 1"" the lOCAl board. t1

acowat the l"elevabt ,011tical eoul4oratl.' • 0 hrth.l' ~,l~ioII

vas 8i ".a as to vh, the legal ptu".on.11 veOlflJll.te11 . t _.t 0'

co.c.~lal laad 0 trol.

Laayiag the judicia.)' out of the whole proceaa, th Act

further to ,.ov148 that the deol.toea of the I.an4 Oontro,- ~!U'{jtn

tiDal •• 4 cuol •.•1ve aa4 ahall Bot be qu st.1t\ lD OJ co

Thia oOllpletel, lea.,•• out the lm:portuttuae" •• 01 judl0 l"Q'-ev ot

acilliBiatrat!.,. o'1oa, whioh would be nec"-SaJ7 to probe s.atothc
d801.108 of the laa4 Ooatrol loaNs.
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~he basic taak of court t 18 f r the Blah Cou
'.analys. the relatiou between the 80Y.~D.~lt
done throusb the ex•• 1aation of the
to determine whether there are aD1 1 ita. ~

the CO••.•nuN-.

upon the oxc:Unttt
•

where the court me a 8upe•••.180., 1e
to d.termln. wheth • the dec1.10a arpiv .,a4.ini tl"A1el1'O

t like an, OUUlr

1'1 unale
are reasonable. e Land 6 otl'Ol S'Oall'd.
qu ai-judicial oel e. and a.othere • "'iaioD t f I'

judicial revlew or the r.aaoDabl1it~ t th tr deciaions.
the tinality • in s.ction • of th A ahould b. r'lllp••u...:.v-w.

tbat &Ily part, h t i8 not aatlst194 with th decl ion of t

Control Board Q »pl., to the 0011 tor c·ld"1c:ullrar1 or

the court c av •

~ If ••'1, .The tact t t h. dectatoDs t th b de c nnot b qu .4 in
an, court of law ha mad. the oourts tAct ri8id11 on c 01 illl

round ••ction 6 t tbe Act. Th. ca e discuse in ch~pt , thi
dlss.rtatlon r.v 1 tbat the court t •
lnjuatic.. But t ., ad it th t there ls 1101tJ,U,,n.g th.y can
because they must apply the law .a it 1. • hm,ey,.r unjust i
They cannot dare take Lord Denna.. .pt'1rC:)a.e~
pollcy d.mands lt b cauae th.y would • go~Lng. aat the wr:l.ti:on

Likewise the cana t apply the doctrtDe t

be used to o••.•rlde statut ••

:I •
t doing j_''''.~;Q

1t, because "Uty c t
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In vi.w of th. bove, •• ctlon 6 8hc,\ll.d b•• m.nd.4

all transactione okiDg con ent re •
Thia would the all w the court. • ctrine. ot UUI"' ••••\,_'1

order to do tlce to the partie • o ~tm.!l.:1... wh.r. a

alr.adl paid tor 1 d and son. ahe 4 t

b1 .Pp1ling the aaxta &

1'1 ••••
t to haY

Thu •• an asr •• almot b. rend.
con ent.

Th. .LaD.4C trol Aot s a whol
Al•• t .v.n •• ot t lt h 8 C .e probl. • Q

are.. to be 0 14 d.ar. the qu •• 's. of t. th
co po.ltlon ot th oard. d the rol. courts
Ilent ot the prey the Aot. It Ddatic
chapter .ail thro then
a180 be aeeD to be do ••
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