CGNTROL OF ALLIENATION OF AGRICULTURAL LAND IN KENYA

A case for Reform of the Land
Control Act Lap.302) of 1967

¢ ALULTY OF LAW
UNIVERSITY OF NAIROBI
CTAFE LIBRARY
Dissertation submitted in partial fulfilment of
the Requirements for the LLB Degree, University of

Nairobi.

BYs

ey CF T
wavERST! &

MANYASI, J.

NAIROBI JUNE 1984



I Manyasi Joyce do hereby declare that this
Dissertation is my original work and has not been copied
from any other source, nor presented for a degree in any
other University.

Signeds Jj}.\t....ﬁ..’:.}...n..

CANDIDATE

This dissertation has been submitted for
examination with my appreval as the University supervisor.

s’.m.d‘ ®scescecosrenntsone
SUPERVISOR

il S



DEDICATION

MERCY, YOU MUST LIVE TO READ THIS!



(1)

LR RGNS =% 3

PREFACE AND ACKNOWLEDGEMENTS

Much as I would have liked to carry out as much research as
possible concerning the Land Control Act and its shortcomings, I
should admit that the area of discussion is very wide. As a result,
what one may find in this dissertation is just a mere contribution to

the literature that already exists on issues concerning land contrel.

The most serious problem faced during the writting ¢f this
paper was that of time. This work is supposed to be done alongside
other subjects, not forgetting the classes we have to attendy and yet
the maximum time given, for its writting is only six monthse. I thus
regard, I admit that it is not only through my own efforts that this

work became what it is.

My first and foremost regards go to my supervisor in the

writing of this didsertation, MR. ARTHUR ESHIWANI, without whose advise

I would not have known what the head or tail of my paper should have been.

I also extend my gratitudes to the following:

: DR. HWO OKOTH OGENDO for his expert Land Law lectures during ny
second year at the University which laid a good foundation for
the topic I chose to write one.

2. All my firends, and classmates for their support, during the
writing of the paper.

3, DICKSON MOGAKA for the moral and material support which were
most important and needed.

L, MRS.GRACE OGALLOH who spent a lot of her time and paper in

typing this work for me.



(ii)

ABBREVIATION (CASES )

A.C. Appeal Cases (English)

E.A, East African Law Reports
K.HeC.Do Kenya High Court Digest
K.H.C.C.C. Kenya High Court Civil Cases
K.H.C.C.A, Kenya High Court Civil Appeals.

TABLE OF CASES

Chemelil Sugar Cos Ltd. v. Mskonge Ltd. 21
Esiroyo v. Egiroye 24
Gibbs ve Messer 13
Isaka Wainaina & O 8 Ve Murito was Indagara 16
Joseph Kinuthia ve. John Sehewa Karura 32
Manwa s/o Akug ve Tana Orina s/o Akuya & Gabriel Orina

s/o0 A 30
Mobi Goko v. Chege Kibaki 33
Munana Kimani v. Kimani Wahathi
Mungai Mukiri v. James Njoroge Mukiri 36
Njenga Gathama v. Karera Njuguna 33
Principal Registrar v. Russel 21y 22

Sarah Obiero v. Opiye 2k



The

The

The
The
The
The
The
The
The

The

The
The

The

(iii)

TABLE OF STATUTES

Agriculture Act

British Settlement Act

Crown Lands Ordimance (1902)

Crown Lands Ordinance (191

Government Proceedings Act

Judicature Act

Kenya Constitution

Kenya (Land Control) Transitional Provisions
Land Control Ordinance (1944)

Land Control (Native Lands Ordinance) 1959

Land Control Act

Oils and Minerals Act
Registered Land Act

Water Act

18, 19

10

21

34, 36, 38
17

16

11, 12, b
14, 30

6y 154 194 20, 2!
31, 35

19
17, 18
18



1

2.

e

S

6.

(iv)

TABLE OF CONTENTS

S RS

PREFECE AND ACKNOWLEDGEMENTS o9 s os oo
ABBREVIATION (CASES) ee se e% s oo
TABLE OF STATUTES e oo oo o8 oo oo
INTRODUCTZION o oc éo oo %6 o6 oo

CHAPTER I - THE HISTORY OF LAND CONTROL
m m!A L2 ] LR .o LR LR J

(a) African v. English Land Tenure ..
(v) Land Control Before 1944 e oo

(e) Land Control After 1941 .e oo oo

CHAPTER II « REGULATION OF THE LAND
MARKET IN KENYA TR L se

(a) Characteristics of Agricultural Land

Market and justification for control

(v) The Scope of the Land Control Act

(c) Effect of Controlled Transactions .

CHAPTER II ~ ADMINISTRATION OF LAND CONTROL

(a) Composition and Jurisdiction of the
Land Control Boards ee¢ oo oo o

(v) Factors which the boards must take
into account before refusing or
granting consent .¢ ae ¢ o oo

(c) Courts and the Act .o s¢ o8 oo oo
CHAPTER IV « CONCLUSICN AND RECOMMENDATIONS

BIBLIOGRAPHY e¢ 4o o5 oo

LR LR e ®e

ii
iii

1

1?7

19

25

25

28
31

e

48



INTRODUCTION

To ensure that there is maximum i tilization of
Land which is the main backbone of our economy, the government
has assumed a supervisory role of all dealings in agricultural
lande The Land Control Act was therefore enacted in 1967 with
an aim of regulating, by means of public control, the manner
in which the land owner, or the interest-holder in land is

supposed to deal with his land.

The scope of chapter 302, the principle legislation
in this respect has been discussed in dissertations in the
past years. In some of these dissertations the structure,
powers and operation of Land Control Boards have been well
doculentod.1 Others have chosen to illustrate the operation
of the Act with special reference to specific areas of study.z
There is also a lot of literature found in Books and Articles
on this subjoct.3 All this literature however does only set
out the injustices caused by the application of the Land Control
Act but have never actually come up with the Aect so that it

can serve the purpose it was intended to serve.

This dissertation cannot actually be said to excell
the already existing literature but an addendun to ite The
writer comes up with a study of the Land Control Act with a

view of reforming it so that in its application jJustice can

be seen to be done to the majority of the Kenyan population.



In chapter one, the history of Land Control in Kenya
is traced right from the time Kenya was colonised up to 1967

when the present Land Control Act was enactede.

The second chapter deals with the characteristics
of agricultural land in Kenya, the importance of its market
and the justification for control of this market. This #ill
also include the scope of the Land Control Aect and sort out the
so-called controlled transactions and how they are effected by

the Land Control Boardse

The composition, powers and jurisdiction of the Land
Control Boards are dealt with in the third chaptere The Land
Control Boards and the courts, which are the machinery for
enforcing the law concerning land control are also eritically
examined in this chapter.

In the last chapter the writter comes up with a con-
clusion of the injustices and problems caused in the way the
government controls the allienation of agricultural land.
Possible solutions and recommendations 'are therefore given
that would ensure that the Act serves the purposes it was

supposed to serve.
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THE HISTORY OF LAND CONTROL IN KENYA

Before one looks at the legal rules that govern land
at present, they are bound to concern themselves in finding
out how and why these rules have come into being as they are.
It should be realised that the law does not exist in a vacuum
but that it is part and parcel of the society. ILaw has developed,
as society developed, both socially and economically. In other
words, to understand why a legal norm exists, one has to learn
the purpose that norm is supposed to serve in the contemporary
society and why particularly that kind of norm exists, for
instance, in Kenya and not in America., This is why in this
dissertation the writter has first chosen to discuss the history
of land control in Kenya before discussing the law as it is
todaye It is the writtexr's clear submission that this approach,
as Muftunga puts its

"brings one closer to reality than a
concern with the legal norms per se'.

The Fact that most of the laws we have in Kenya were
imported from Britain is not disputable. For purposes of
discussion therefore, this chapter is divided into a number of
sections. In its first section, the writter tries clearly to
differenciate African and English land tenure, This will make
any reader to understand how and why the British government,
after acquiring Kenya as one of their colonies changed African

land tenure into the English one to suit their own interests.



The latter part will be divided into the laws introduced during
pre and post second world war eras; In this chaplter, the writer

elso briefly discusses the period between 1963 and 1967 when
the land Control Actz was enacted, and tries to explain up to
what extent this act has departed from the methods used by the
colonialists to make sure that land was expleited to the
maximum.

AFRICAN VERSUS ENGLISH LAND TENURE

The Europeans and Africans had different ideas concerning
the holding of Land. To the Africans, as reflected by Nyerere:

"Land is a free gift from God. It is for
all men to use now and in future sses"'d

This is the main reason why among Africans land was owned commu-
nallye This meant that every member of the soclety had access

to land. Nobody could claim to own any particular piece of
land and therefore he could not sell that land without any commu-
nal checks. This was meant to ensure that every member of the
African Society led a good 11:0“ and it emerged from the belief
by the Africans that all human beings are equal and should there-

fore have equal access to land.

The use of land was controlled by the elders of a particular
community. They made sure that land was by 8ll means preserved for
future generations. These elders also settled land disputes that

arose among the members of their clan or villapge.



The fact that no man had exclusive control over land
therefore means that English conceptiom like temancy did not exist
among the indegeneous societies. Even a nahnis of the Kikuyu
community had some degree of access to land on the understanding
that he would respect the rights of the members of the land-owning

family and that he would keep peace with them.

This system of land control among the African con!nnity was
to ensure that there were equal usufranctory rights to land for
all, On the other hand, early English history has it that their
kings were the sole owners of land against only other person. In
other words the kings had the radical title to land. This meant that
their subjects only had the right to possess and use land bui not
to own éﬁ:kﬁiiiiﬂ$é§13 reached its apex during the feudal era when
people began to possess large tracts of land while others continued
to be rendered landless. Thus the belief that +",11 men are not of
equal worth and are essentually materialistic" came up.6 With time
therefore it came to be accepted in English jurisprudence that
property did not refer to the possession of a radicle title but the
right to use land. Individuals who owned land at this time therefore

had exclusive control over it.

At the time of the introduction of English Land Temure in
Africa, Britain was the leading industrial nation in the world and
was persuing the free enterprise economy on the basis that people
could own as much property as they could acquire.' This would be
80 even if it was at the expense of making other communities suffere
The European community felt that African Land Temure should be

replaced by the more superior English Land Tenure. This was due to



the assumption by the colonial authorities that the African was in
the lower stages of humasn evolution and that is why no individual
African owned land - a reason for European acquisition of African
land under the umbrella that it was waste and unocecupied.
Introduction of individual ownership was therefore seen as a way of
civilizing the African.

Individual ownership of land therefore had to be introduced.
This stated with the coming of the settlers from Hurope and South
Africa at the beginning of this century. These settlers' main aim
was to own land. To adequately administer this move the incoming
colonial authorities used the law to obtain full government control
over land. This included government control over the acquisition,
use and allienation of land, the topic that we are concermed with

here.

LAND CONTROL BEFORE 19ub

Due to the fact that out present land Control Aet has adopted
most of its provisions from the Colonial land control legislations,
it is proper to first examine the aims of the colonial legislations
to see if they achieved what our present Act is presently aimed to
ensure - that there is amaximum utilization of land for the economic

development of the countrye.

Land control in Kenya started as éarly as 1886 when Kenya
was born as a result of the ﬁnglo-ecrnan Agreenent by which Kenya
was realised as a British sphere of influence. DBetween 1886 and

1895 Britain ruled Kenya through its chartered Imperial British East
African company.



The year 1897 saw the enactment of the British Settlement
Act to govern colonies that Britain had acquireds It is in this
same year that the Imperial British East African Company was given
power to deal with land at the coastal strip of Hast Africa which
fell under the sultan's dominion. But extensive land control came
into being in 1895 when Britain declared Kenya her protectorate and
assumed direct control over the same. In the late 1890s settlers
came into Kenya and therefore laws had to be enacted %o govern their

land acquisition and use.

In 1902 the crown lands ordinance which wna passed provided
for control and disposition of land to the settlers and therefore
introduced the principle that ownership of interests in land was
dependent of the development of the land. The Commissioner was
given power to lease African lands that "fell vacant" to the European
settlers for a period of 99 years. This ordinance did not protect
the interests of the Africans in that lands that were empty due to
shifting cultivation and grazing were deemed t0 be vacant whereas

Africans still had use for them,

The 1902 ordinance put the ceiling acreage at 1,000 acres for
the settlers and where more land was required the consent of the
Secretary of State had to be sought. Also if any transfers were
to be considered as valid then they had to be gonsented to by the
Commissioner. This can be regarded as a move by the colonial
government which was aimed at making sure that each of the few
settlers that thdt there were at tﬁia time had enough land te carry
out agriculture. It must have been asmumed thot 14000 acres was a

piece of land which every settler could be able %o managee This is



clearly shown by the fact that if any more land was needed then the
consent of the Secretary had to be obtained. That means that the
government only stepped in if anybody wanted to owm more than 1,000
acres of land to determine if they could be able to handle this

extra land or not.

The aims of the 1902 ordinance were furthered by the 1915
Crown Lands Ordlnancooa Unlike the 1902 ordinance which had respected
rights of natives to land the 1915 ordinance r'doiinoéjiz;d to
include land occupied by the natives. This meant that natives' rights
to land were extinguished and Africans became tenants tat will of

9 This ordinance alse introduced messures of control of

the Crown.
dealings in land in the white highlands. It prohibited the sub-

division of plots, the employment of Africans to monage the farms
and the engagement in any transactions in land without the consent

of the governor.

Among other moves towards land control were the powers given
to the governor to make rules for owners of land to develop their
land to certain expected standards. By 1940 iaspectors had been

appointed to see to it that the » required developments had been

carried out.

The above moves were not enough because it was assumed that
the white land+-owners already knew how to use and develop land and
there was no need of running after them from time to time. But the
colonial governuent was mistaken and it‘bocano necessary to enact a

legislation that would properly control land ussgee These reasons
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led to the enactment of the first ever land conitrol legislation,
the Land Control Ordinance ° of 1944, This ordinance put an

end to the Europeans dealing with land in any manner as they had
done before. It was also a measure to oﬁaurﬁ that only those who
were capable of owning land and developing it could ewn land.

This was immediately necessited by the fact that the second world
war had caused a dwindle in farm production because most lands

had been neglected by the farmerse. This step therefore had to

be taken to ensure f that land was properly used for the benefit

of the whole countrye. The land tenure commitiee that was appointed

in 1941 had this to recommend:

"Any system of land tenure would be
unsatisfactory which permitted unree
stricted transfer and unrestricted
use and -im. °f m ....3 11

LAND CONTROL AFTER 1944 (194l - 1967)

It has already been seen that the year 1944 saw the
enactment of the first Land Control Ordinance and the reasons why
that necessitated its enactments This ordinance established a
land control board whose consent had to be obtained before any
transaction in land A0 be seen as being valide The board was
alse given powers of imposing conditions as to the development of
land and failure to comply with these conditions would lead to ones
forfeiture of his land.

The composition of the land control board that was established
by this ordinance shows the clear fact that there was no separation
of powers. The administrators took upon' themselves fhc task of
deciding matters concerning lande The board had the commissioner

as its Chairman, a finance secretary, a director of egriculture and
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six other people. There was no express provision for a legal
officer to be included on the board to advise on land lawe.
Appeals were to be made to the Lamnd Controll Appeals Tribunal
whose decision was final and could not be questiomed in any

court of lawe.

The 1944 ordinance was only meant to control the white
highlands which were refered to as the Scheduled Areas. All this
time the Africans who were presumed to own no land were not thought
of. But after the second world war and the deprossion that followed,
the administration began to see the reserves as productive units.
By-laws were introduced to encourage cash-crop farminge But no
more miethods of land control could be effective unless there was a
change from the African communal system of holding land to individual
land tenure. In advocating for this, Swynnerton stated that

Africans:

"Must be provided with such security of
tenure through an indefeseable titleaas
will encourage him to invest his labour
und profits towards development of his
farm as will enable him to offer it as
security against such financial credit
as may be open to him"12

This idea was further developed by the East African Royal Commission
which viewed customary land temure as a hinderence to both
agricultural and social development. To this commission the only
way to make the African develop his land was to have him own it
individually. However, the commission noted that if Africans would
start to own land individually it would/tte:gcentrallod absolute
proprietorship. It was therefore necessary that there be a system

of control so that land would produce adequatelys



The introduction of individual land tenure was also a
political move to punish those who were antiegovernment. It was
aimed at making those who had opted to move to the forests during
the Mau Mau rebellion by making them landlesss This would be
effected by registering the loyalists who had renmained at home
as anlo?;;iotor- of the 2and that there was. Thus when the Mau Mau
fightor; came back from the forests they would have no e¢laim to
land at all.

The recommendations of the two groups mentioned abovc13

formed the basis for land registration and the land control ordinance
Registration became a way of making the African an absolute
proprietor of land by giving him a regiatered title to 1and.15

Registration of land for the Africans wac therefore meant to
serve the same purpose it had served in Eurepe a5 defined in the
case of Gibbs v. Hg!;3g17 that the object of registration is:

"To save persons dealing with regiitercd-
land from the trouble of going behind the
register to investigate the history of their
authors® title and to satisfy themselves

of its validity. The end is accomplished by
proving that anyene who purchases bonz fide
and for value from a registered proprictor
and enter his deeds of transfer or mortpage
on the register shall thereby acquire sm
indefeasible right notwithstanding of ite
authora' title.

Registradion is therefore an authoritative document that was
going to define rights to clearly defined units of lande This was
through giving names and partéculars of the ewmer and any interest
affecting the parcel and which could not be enjoyed hy‘thc owners.

-
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Even though registration made the Africans absolute
proprietors of land, they could mot be left to deal with this land
in any manner. This would lead them to subdividing, selling and
even living on this land without adequately developing it. These
were among the reasons for the emactment of the 1959 land control
(Native Lands) ordinance. This ordinance provided for the establish-
ment of divisional and provineial land control boards without whose
consent dealings in land would be void. All transactions in land

were to be controlled exceptt

(a) Transmissions of land unless it involved subdivision.
(b) Foreclosures.
(¢) Transactions made in favour of the govermment or trust

boarde.

i1 OF LAW

VVERSITY OF NAIR
According to section 11 of the Ordtnasee the - Jould

refuse consent to any transactions which would cause the f creation
of smaller pieces of land and therefore lead to less productivity.

At independence in 1963 the 1944 and 1959 1-nd Control Ordinance:
were merged into one to make uniform laws for ¢very landeowner in
Kenya whether in the former scheduled or nonescheduled areas
(African reserves). These rules were to serve for three years. In
1965 the time was extended for two years until 1967 when the present

land control Act was enacted.

The fact that we now have our own land contrel legislation
enacted by our own members of parliament does not mean that we have
in any way departed from the colomial land control system. The only
major differences are the composition of the Land Control Boards and

the application of the Act to most areas of the country without any
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discrimination. Whether or not the 1967 Land Control Act is in
any way accomplishing its mission of ensuring productive use of
land shall be seen in the subsequent chapterss

o
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CHAPTER TWO
THE REGULATION OF THE AGRICULTURAL LAND MAR KENYA TODAY
Te CHARACTERISTICS OF THE AGRICULTURAL LAN AND

JUSTIFICATION FOR CO

It is important to see land rights as commodities which
like chaFtels frequently change hends in the market place. Free
enterprise economies, like the one we have in Kenya, encourage the
rise of an active land markets It is also equally important to
note that the rise and dynamics of the land market are functions of
socio=economic, political and legal factors. The processes and
methods of land allienation are little more than mere exchange

relations in the market place.

The fact that our country is not blessed with any other natural
resourses has left agriculture as the backbone of the economy of this
country. This explains why since the colonial era there has been
scramble for land - everyone wanting to be an absolute proprietor
of lands Land has therefore gradually become a scarce and expensive
commodity. That is why dealing with land has become a sensitive

issue and its market turmed out to be very unique,

The struggle for absolute proprietorship has not been fruit-
less because it has received the blessings: of the Registered Land
Act1 which confers on the registered land owner absolute proprietor-
ship® and indefeasive title over land.’ This right in lend is

constitutionally backed by section 75 of the Kenyan constitution
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which guarantees the protection of private propertye Courts have
also always protected absolute proprietorship as evidenced by a

number of cases.

Absolute proprietorship, as created by seetieng 27 and 28
of the Registered Land Act therefore confers the largest interest
in land fo a person to the exclusion of all otherse This means
that an absolute proprietor can use his land in any manner. It
can also be interpreted to mean that this owner can even abuse his
land by committing any waste on it, be it amilliorating, permissive,
voluntary or equitable wastc.s But elsewhere in this chapter it
has already been mentioned that land is our main source of produce
tion. If the government were to sit back and watch land being
wasted then we would have nothing else to depend on for our liveli-
hoode This explains why the govepmment has stepped in to see to it

that land is properly used for purposes of econonic development.

Even though this dissertation mainly aims at dealing with the
control of allienation of agricultural land a general look at all
other lands' control is necessary. Through many other Acts, lands
which are not necessarily agricultural have been put under public
control. The Agriculture Acts gives the minister for Agriculture
powver to make reservation orders directing action te be taken by
an owner of an agricultural land to preserve or develop his land.
Should he refuse, the minister can cause the order to be carried
out compulsorily. The minister can also make a management order

against a mismanaged farm, causing it to be leased or sold.
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For every transaction in agricultural land thers must be
consent from the appropriate land control board.15 All these
transactifns are therefore refered to as controlled transactions.
and are specified = in sectionm 6(1) of the Land Control Act. They
include transfers, leases, charges, exchanges, partitions or any
such other disposals or dealings in agricultural lands

The words of the Act as regards transactions in land which
have not been consented to by the boards are very cleare Any
controlled transaction involving agricultural land iss-

"yoid for all purposes unless the land control
beard for the controlled area or divisions in
which the land is situated has given its consent

in respect of that transaction in accordance with
the Act.16"

3 EFFECTS OF CONTROLLED TRANSACTIONS

It is not only enough that the comnsent of the board must be
obtained for any of the above transactions to be wvalid, but that
consent mucst be obtained within six months from the date of the
transaction.17 If the consent is not obtained for any reason
whatsoever within the six months it will ve void ab initio. This
has caused  hardships. There are cases where registered land
owners dissappear after an agreement of sale or lease of land before
consent can be obtaineds In most cases the buyer or leasee of land
begins to develop the latter but later on there is deemed to have
been no agreement because it lacked consent of the appropriate
boarde Decided cases show how the Act does not in any way proteet

parties that have suffered loss as a result of having entered such

agreements.



In the case of Chemilil
the appellants leased land from the respondentse For this lease,
consent from the land control board was not obtaineds When the
leasee eventually refused to pay rent and was sued by the leasor,
the trial court held that the contract was void because no comsent
had been obtained and therefore rent was not recoverable. On appeal
it was also held that there was nc basis for implying that there
was an agreement because such an agreement fell short of comsent,
and even if the rent was recoverable, no interest could have been

paid on it.

This case is a clear illustration of the fact that there are

many problems that may arise if the parties fail to ' obtain consent.

Both the parties to a contrelled transaction must sign the
applieation for consent to the land contwl boarde If the board
does not grant its comsent within six months from the time of the
transaction then the transaction is still counted as veid. This
shows that it is not always a mistake only in the part of parties
to 2 controlled transaction to be void. The Agt should have also
considered this problem and allowed the parties teo apply to court
for specific performance whenever the board delayed in granting
such consent but this is impossible because spagific performance
cannot issue against the state as per the government proceedings
(Act Chap.40 of the laws of Kemya).

The Act is silent about cases where comsent has been granted

for a lease and parties afterwards want to extend the lease. This

is the issue that arose in the case o!‘g;;3g1gg&_gggzgﬁlgg_xa_ggg;g;19



This was:a lease for land with an option to purchase before the
lease ended the lessee decided to exercise his option to purchase.
Consent of the lease had been obtained and since the option to
purchase was contained in the lease, the parties thought that it
was not necessary to obtain consent for the eption to purchase.
But when infact the whole transaction had been exercised and no
consent was obtained within the time limit the option was held to b

voide The court said that a fresh consent must have been sought.

The act should be reconstructed to previde for the fact that
before consent b is given the board should read through all the
terms of a transaction so that parties do not go to the board more
than once for the same transaction as in the case of Principal

R I Ve e

20 4he more widely expressed

During the debate on the Act
view was that the act was meant to preveant whites from buying land
in Kenya at will. This was even included in Section 9 of the Act
which prohibits the granting of consent to any application by a
foreigner or a company in which a foreigner has a share. But this
has not worked and will not work so lomng as section 23 and 24 are
still in existence. These sections give the President the power
to oxnhpt any dealing in land from the requirements of the land
Control Act. So if a foreigner er a company in which a foreigner
has shares wants to buy land they can always go to the President

and there will be no need of application for comsent at all.

It is not even clear what type of companies the Act talks
about. It only mentions private companies and co-operative societ
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Public company are widely used to mean companies that offer their
shares to the public in generals A privgte company on the other
hand does not invite share holders from the public generally but is
quite choosy on vho should buy shares. Most of the public companiea

in Kenya are those quoted in the stock exchanges

Thus in the case of a public company which owne land there is
no requirement under the Act that it should obtain consent before
any dealing in land. CGiven this blessing, a privete company can
decide to become Publie, sell shares to its employees, buy them
back and later turn to a private company againe This loop hole
has not been plugged and up to now companies continue to do the

same.

Tha problems that therefore arise out of the granting or not
granting of consent should be reviewed so as to come up with a
solution to the problems that have been brought up in the discussion
in this chapter. In the next chapter the writer seeks to examine
the need for a reform of the composition, powers and rules of the
land control board. This will create abilities of coming up in
the last chapter with possibilities of filling the gaps that have
been left out by the Land Control Act, if these gaps are filled,
then the government in reviewing the scope of the Act, will be able

to achieve the ends the Act was meant to achieve.
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FOOT-NOTES

Cap. 300 of the Laws of Kenya

Supx'l 30270

Supra s.28.

Bee decisions in the cases of:

1) Sarah @biero v. Opiye /1 EA 227

2) Esiroye v. Egiggig 2 1973/ EA 388

The four types of waste as defined in English Jurisprudence:

Amilliorating Waste - Acts which improve the quality of land.
Permissive Waste - Acts of omission which improve the quality

of land.
Voluntary Waste: - Positive acts to the detriment of land.
Equitable Waste = Destruction of land which no prudent owner

can do i.e. very extreme.
Cap. 218 Laws of Kenya.

Land Planning Act (Cap.3030 = Kenya) Also governs Land in
‘l‘ovnships.

Under the Land Acquisition Act, Cape 295 Laws of Kenyae
Cap. 375 Laws of Kenya. ‘

Cap. 376 Laws of Kenyae.

8.2 Land Control Act.

Townships Act®

Trading Centres Act.

Note: The two Acts are now embodied in the Local Govermment
Act (Cap.265 Laws of Kenya.

The composition, powers and discretions of the Land Contyrol
Boards are dealt with extensively in Chapter III

Supra s.6

Supra s. 8(4)
[19677 EA 166
19727 EA 244

See: National Assembly Debat 1 Cols.10~
4 s 8 ¥y Debates (1967) Cols.10-13



CHAPTER THREE

ADMINISTRATION OF LAND CONTROL 2 THE LAND CONTROL BOARDS
AND THE COURTS

To adequately administer land contrel the government, through
section 21 of the Land Control Act establishes land comtrol boards whose
consent must be obtained before any controlled transaction on land is
carried out. On the other hand the courts of law are usually resorted
to where the interpretation of the law and some matters arc comcerned.
Most of the matters that reach the courts do not challenpe the decisions
of the boards as such. In most cases one party denies the validity of a
transaction for lack of consent of the boards. The courts have therefore

tended to adhere strictly to the provisions of the Acte

In this chapter the writer tries to examine the part played by
the land control boards and the courts in the adequate aduinistration
of land controle.

COMPOSITION AND JURISDICTION OF THE LAND CONTROL BOARDS

The land Control Act establishes land control beards at three
levels, namely, the Diwisional, Ppovincial, and Central 1l:nd control
boards, with the central land control board as the highect in the hierachy.
The divisional land control board is headed by the District Commissiéner wh
is its Chairman. The District Commissionem usually delegate their
povers to the Pistrict Officers who may aet as their deputics or on their
behalf. The board must also have two public officers who iz practice are
usually agricultural officers, two nomineces of the County Couneil having

Jurisdiction over the areas of jurisdiction of the boarde Also in this



board there must be between three and seven persons who are resident

within the area of jurisdiction of the board.

The provincial board comsists of the provincial Comulssioner
as its Chairman, not less than two public officers appeinted by the
Minister concerned and between two and five other people 2lso appointed
by the Minister. More than half of the members of the board must be

people who own land.

The Central Land Contrel (Appeals) Board which iz the final
appellate body under the Act. Its Chairman is the Minister for lands,
with other members being the Minister for Economic Plaaning and Develop-
ment, the Mimister for Agriculture, Home Affairs Minister, the Minister
of Culture and Social Services and the Attorney-Generals The Central
Land Control Board is therefore the final board and its decision cannot
be questioned in any court of lawe VYhereas ene cannot appeal o the
courts against the decision of the Land Contro} Boards, it iz s$ill
questionable as to whether one can apply to court for judicial review of
the Boards' decision on matters of law and procedure. No such cases
he¥ arisen.

The decisions of the boards are always given in writing in a pres-
cribed manner and must be signed by or ome behalf of the Chairman. In the
case of a refusal, reasons for that refusal must be given, The applicant

is always furnished with a copy of the decision while another copy is sent
to the Land Registry for records.

The composition of the Land Control Boards reflects a high admini-
strative concentration and its link with lLand Law. Apart from availing the
board members with expert advice on land matters, before artiviag at their
decisions it also ensures that the policying of the government is present

at all levels of the transactions. It guarantees that all the decisions
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conform to the wishes of the government as the administrafors arve
responsible for the formulation, propagation md enforcement of government
bol.icy.

On the other hand, the way the ILend Control Boards are constituted
can be said to be a breach of the rule of law. It touchen en the
question of separation of powers in that the executive arm of the govern-
ment in this case deals with matters which are more in the realm of law
. than in the realm of administration. One of the reasons the holders
of power and land "have given for this is that land is & politically
sensitive issue and if the courts are left to deal with it they will lose
the confidence of the people. They also argue that the courts are not
conversant with reasons for which the Ae¢t was passed snd zo it was left
to the experts to deal with it. Who the experts are and hov they acquire
their expertise has been left - umexplained.

Landless citizens do not seem %o have any say im the eaforcement of
the law concerning land control., The composition espeeially that of the
provincial Land Contrel Board expressly requires that more.iism half of
its members n&t be landowners. One could argue that those who own land
are better placed to understand land problems. But even those whe do nct
own land could also have been included in the decisiomenalting so that they
represent their brethrens vho do not owm, but would like to buy or beceme
leasees of some land. The faet that the landless are totally neglected will
come out clearly in the next part of the chapter in whieh &he resons for
refusal or granting consent to controlled transactions are discussed in
some detail. '



Through examining the factors that the boards bear in hind before
granting or refusing consent to any transaction the objectives for which
the Act was passed are clearly am.’ The major purpose of the Act,y as
mentioned again and again in every chapter of this paper ic to ensure
proper economic development of lands In the e case of purchase of land
the board must take into account the development, maintaincnce and good
husbandry proposals that the buyer proposes for that lande If the board
feels that the purchaser is not able to develop the land then the comsent

will not be givu.z

The problem that arises is the question as to how one can determine
that e proposed purchaser will actually develop the land or note This §
an arbitrary test because the board has no way of finding out if 'thc
purchaser eventually developes the .‘hmd or not. This éan only wérk if |
the Land Control Boards are given police power to follow up the purchaser
and see to it that he has used his land as proposed. This will discourage
people from buying land and leaving it fellow, snd will also :w a large
extend discouraged land speculation. |

If a person has sufficient agricultuial land the board will refuse
consent for him to purchase any more lanh’ Thie also has not worked as
the Act has not put any ceiling to determine how much land each Kenyan
should owne. What is practical is that ome can own as much land as he can
afford and in most cases he owns the land even if he does not make any
effort to develop that land. With this lack for a definition of the word
"sufficient land” this test can be considered as a failures



Section 9(i1) of the Aet provides that if one is dealing in shares,
then no consent will be granted if the persem already has sufiicient
shares in the company. This measure is alse ~ a failure becsuse the
term "sufficient shared' is also not clearly defined. Furthermore the
control only affects co-operatives and private companies and it is only
when the company is going to buy land that the question of contrel comes
in. But the transfer of shares per 8¢ is not a contrelled transaction.

Another reason why the board may refuse consent £o 2 transaction

is spelt out in section 9(iii) as:

"If the terms of the tramsaction /Including

the price to be are markedly unfair

or disadvantageous one of the parties %o

the transaction «ee"
Thé board in this case is entitled to look at the price that is being paid
This provision was intended to prevent some unscrupuleus individuals from
exploiting the ignorant people in matters relating to land but it is one
of the most widely abused provisions. In many cases the ggjgzzi may be
understated in the application forms and in rare cases con it be overstate
Even though the Laud Control offices have a system of determining the
value of land by sending their valuerss The boards do not have their
valuers to determine the value of the land in questions

The boards are also instructed to refuse consent in any case in

which the l,nd or share is to be disposed of by way of sale, transfer,
charge or partition to a person who is nots

(1) A citizen of Kenya

(141) A private company or co-operative society
all of whose members are not citizens of Kenyae

(ii1) Group representatives incorporated, members of
which are not Kenyans.



The main purpose of this provision was to stop foreigners from acquiring
land in this country. This has not been dome by the Act because the

same Act provides that the president may, by notice in the gaszette,
prohibit any coutrolled transaction or any class of contwvolled transac-
eion“. This applies both to citizemns and non-citizens and even to compan
whose members are non-citizens. So vhereas the Act aims ot making sure
that non-citizens do not get land, these people are always =i the merey o
the president and it is therefore not a wonder that despite the faet that
there are many landless indegeneous Kenyans, many foreigners still own
land in Kenyas

In the case of subdivision of land, if that subdividion would
result into uneconomic units or would reduce the productivity of the
land then consent should be roznaoé.s The attitude of our ruling party
towards land subdivision clearly came out whem in 1963 it stated:

We cannot afford to fragment economic

farms which are making a vital contrie
bution to our national prosperity inte ¢
producing little more than subsistance "

Although this attitude has found its way into the land Contwe} Act, the
Act does not provide any criteria to the used by the Land Conivel Boards
in determining when subdivision will result into uneconomical percels of
land. But in practice mest boards base their decisions on sn ecomomic

acreage wnit which varies from ome area to another. For puirposes of

clear discussione, the writer has chosen to adopt Bosire's definition of
an economic acreage ... unites
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Y, .ee the area of land in a locality which

at an assumed level of farm operatioa is

thought to provide an average family a

nominal income.”7?

tt therefore follows that what is uneconomic wili depend on the

nature of the land. This means that it is the discretion of every land
Control Board in every locality to determine to what exten® land in their
area of jurisdiction can be subdivided so that it does not Lecome
uneconomice The 1959 Land Control (Native lands) Ordimmnce veosted this
jurisdiction only in the Provinesal Land Control Boardse In practice
today, the boards usually seek the opinion of agkicultural officers as to

whether the subdivision of a parcel of land will render it uneconomical.

Hardships have often arisen in cases where land subdivision has
to be dome accerding to customary lawj whother it renders the land uncono-
mic or not. An example is a situation where a man dies leaving behind
many wivese It is the right of every wife to have a share of the land.
Similarly in a situation where a man has many sons, they oaéh ocught to get
some of the land, Such cases have alvays arisen in highly bopulated areas

like ' Vihiga in VWestern Province and Kisii District. In the case of

the eldest of the three brothers sought to exclude his two brothers from
the land on the argument that the land was too small to support them all
[the land in = question was 156 x 49 paceg/. The court rojected the

argument and held that each of the brothers had equal rights to the land

even though it was tco small,

This is the first case whefe the court was called upon to decide
on the isswe of Land fragaentation. It is doubtful if he hoards would
consent to an application for subdivision of the land 4if section 3(a) of

the Act is properly construed. This section excludes control oni
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"The transmission of land by virtue of the
will or intestacy of a deceased person,
unless that transmission would result in
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For the reasons discussed above, the boards have exercised their
discretionary power to refuse consent to certain transactionse No case
has come up for jJudicial review concerning hthese reasens but all the sam
the courts have had their part to play in emsuring that the lond control

Act is enforced.

COURTS AND THE LAND CONTROL AC

It has already been mentioned that the Land Contrel Act sets up
Land Control Boards which are vested with absolute disercticmary povers.
It has also been clearly stated by the Aet that the decisions of the
boards are conclusive and binding. Therefore most cases th:t have landed
in the courts are not for judicial review of the boards® decisions but al.
the same most of them revolve around section 6 of the Aet which declares
any of the contrell trnnnlotteas9aa bedngs

"Void for all purposes unless the Land Centyol
Board for the land control area or divisiom in
which the land is situated has given its consent
in respect of that fransaetion in accordance with

this Act",
A look at decided cases has shown that most parties come to court
seeking the following:

1) A decree of specific performance for the tyansfer
of the land, or

2) A declaration that a transaction is null and veid
for want of comsent, or :

3) A declaration that the seller who refused tLransfer
of land to the buyer holds it on trust for the latter.
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In most of theme cases the courts have had different views.
Some members of the judiciary laj‘ been quite liberal s¢ as %o do
justice but have strictly followed the provisions of the iet even if
it would meam open injustice to one partys This can enly be seen by
looking at the relwant cases which will show clearly that land control
has been a controversial subject in the courts which has not up to now

been resolved.

The Act is completely silent on the guestion of compensation
for improvements that could have been carried out on land that was acquire
without consent of the boarde It states that only the purchase price is
recoverable, but this is possible 4if the Action is breught Lo court
within six years as provided by the Limitation of Actions Act which
states that:

"Actions brought on contractzmay not be

brought to court after the end of six 1!&!3%“10

S0 courts have also been equally unwilling to give compemsation for
improvements on land. This has not been the only area vhere the courts
have given a blessing to the injustices created by the Aets Dach case

has come up with different facts and different décisions have been reache

In the case of goseph Kinuthis v. John Senewa ﬂpgiﬁi;11 the partie
had entered into an agreement for the sale of 10 acres of land situated
at Ngong. After the payment of the agreed price the plaintiff took
possession of the land and developed it comsiderably. But comsent of the
rekevant Board was not sought within three months (the period stipuated
as per that time). The plaintiff sought a decree of specific performance



or that the defendant should transfer the land to him. On relying on
section 6(1) of the Act, Justice Trevellyn discussed the action but

he noted:?

"It seems to me that the Aet can readily
enocugh be used as an engine of injustice. A
In the instant case the plaintiff has been <E§v44t,
injured but he must loose «.. were I not !
precluded from holding for the plaintiff I
would have certainly awarded specific
performance for the 10 acres".
Here is a case where the judge regretted Having decided the case as he
did but he had nothing he could do because he had strictly to adlwe
to the provisions of the Act. Thus, were it not for the Act, he would
have, for the sake of justice made an order for the defendant to transfer
the land to the plaintiff, even though comsent for this *ransaction had

not been obtained,

Twe years later in the case of Mob )E (12 the

same judge remarked that:

"I do not think I can grant compensation

for buildings since the agreement in
question is declared by law to be absolutely
void for all purposes.”

In a later case Justice Muli was also confused on the issue of
compensation with the consideration paid in exchange for the land. This
was in the case of N n -13 In this case the

plaintiff who was the registered proprietor of a piece of land, the

subject matter of the dispute, had entered into an agreement for the sale
of the land to the defendant. The parties never applied for the ccnmsent
of the board. The defendant took possession of the lande The plaintiff
sought a declaration from the court that the transaction had been null and

void and an order for the defendant to vacate the land., Justice Muli
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found for the plaintiff. He said that since consent was not obtained
within the stipulated period under section 6(2) of the Act the agree-
ment became null and void for want of consent and was therefore unenforc-
eable in law, nor would section 3(2) of tht‘daﬁicatnr. aat*“ avail the
defendant as to uphold that would be repugnant to written lawe He

further observed that:

"The defendant is not entitled to a refund
of the consideration he paid to the plaintiife"
The judge seems to have been unaware of section 7 of the Act. It
was therefore left upon the defendant to decide on whether to sue on a
civil debt or not. But if the defendant was not aware ©f this, them he
must have lost even the price he paide which must have been the case

because no appeal was entered on this case anyway.

It is the writer's suggestion that the magistrates and judges
should take the course of Justice Okubasu has tnkon’s 80 as to show
openly that the A Al) that the
judiciary seems to be saying is that they are helples: and they have
to decide cases acecording to the law as it is, however unju:t it is. The
bravery of justice Okubasu is well illustrated in the cuse of Yamarite
Muirikia v v 6 e plaintizs brought an action in the
lower court praying for specific performance of a piece of land bought
in 1967 and of which he took possession the following yeure IHowever,
the defendant refused to transfer the lamdes In finding for the plaintiff
and granting specific performance the magistrate Okubasu went at length

to show how the provisions of the Aet are harsh.

In considering the plight of the plaintiff, had he dismissed the aetiegg i
' is
the magistrate observed that public policy must be considered and that ©

why the courts should not adopt ' what he termed as "a blanket application
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of a statute" without taking various points into consideration. Inter-
- arn e

viewed by a student of the University of Nairobi, in 1972 on his views
about this issue, the magistrate stateds

“gince the law is harshy I inwoke the maxime

of equity to soften the lawe A statute cane

not be used as a clouk for fraud and that is

what most people have sought to do. In

deciding such cases I normally consider that

at the time such parties were transacting,

consent, if applied for, would it have boen

granted? If the answer is yes, then I aucume

that there was consent and decided the sase on that
on th&t m",.”

On appeal the judgsment of the lower court was set sside. Just!
Chesoni noted that the doctrines of equaly only apply MW no other
law apply. That :he Land Comtrol Aet provides for the consequences of
a8 transaction that was bhort of consent "nd therefore there was wé roor
equity. In trying to show further that the magistrate of the lower cov
was not going to undo the injustices caused by the provisions ef the
Land Control Aet (which are very opem) he said:

"It was unnecessary for the learned
magistrate to get entangled in the applie
cation of equity vis-asviz the common
lawe It was wrong for the learned
magistrate to purport to spply what he
called the prevailing public policy and
public opinion as a wenpon for overruling

a st a statute. A% any rate there are no :
public opinion polle in Xénya and the leasmed
B nagistrate has no way of finding out the

public opinion on the matier. Even if Re
correctly defined public opinion on the
point, such publie opinion cannot overrule
$he statute. Courts administer and intepret
the law, not public opinion eecee” :

At this point it seems as 4f the judge was ﬂaﬂmg‘; that the
courts are just to sit back and apply any law that ie passed by parlias
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Sometimes parliament passes laws such as the Land Control Act without
foicooolng the problems that may arise in future. Such problens can
only be realised when cases om that particular law appears in court.

All the cases discussed so far show that the law concerning land control
is harsh to the public and so it is upom the courts, through criticising
this statute, who will speak on behalf of the public so that the
legislatérs can consider its ammendment, It is only in this way that the
mischief caused by the Act can be removed.

There have, however been cases where some judges should be
recommended for finding a way through which they could at least escape
the harsh provisions of the Land Control Act. In the case of Mungai
Mukiri v. James Nioroge and Samuel Mulkiri'’ the plaintiff and the first
defendant entered into an agrecment for the sale of land %o the plaintifd
The plaintiff was given possession of the land, on which he built at a cc
of 7,000 shillings. The first defendant refused to co=operate in applyin
for consent and hence the consent was never obtained #yom the Divisional
Land Control Board. The plaintiff spent a total of approximately 14,000
shillings on development of the lands The firmt defendant Later subdivid
the land and so0ld one piece to the second defendant; both tr:mnsactions
being without consent of the boards The plaintiff filed sz action for:

1) Declaration that the second defendant held the land on
trust for the plaintiff, and

2) An order that the first defendant transfer land to the
plaintiff.

Justice Muli presumed in favour of the plaintiffe He invoked sect
3(2) of the Judicature Act and remarked:
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YAccording to substantial justice, without
regard to the technicalities of procedure,
it is equitable that the plaintiff be
avarded the disputed land which he bought
through customary practices, this would nok
be inconsistent with any written law since
the consent of the Divisional board is
merely procedural regquirement which the
phaintiff was prevented from complying
with by being kept in the dark."

This case illustrates the fact that the judges in the former
cases merely refused to depart from the striet provisions of the Aect,
It is clear that a Jjudge, in order te do justice, can always look for

a way of helping the aggrieved partye In the former cases the judges
appeared to have been too ready %to encourage unjust emrichment.

Another case where section 3 of the Judicature Act was invoked

to ensure that Jjustice was done was that of Mu

Ki and K Wahath! 18. In this case the original ' @it wae an

application before the District Magistrates® Court to deteruine heirs.
The subject matter of inheritance was a plece of agricultural land in
respect of which one of the heirs entered into an agreement of sale and
infact sold. The District Magistrate (and the Resident Magistrate on
appeal) held that the appellant and the first respondent hod denounced
their right and the same should be registered in the name of the second

respondent.

Justice Sachdeva upheld the decision of both lower courts though
the ground of appeal to the high court was that the learncd magistrate
had erred and misdirected himself in law im not finding %hat the second
since the second respondent based his claim on the sale arreone

since there was nos sale transaction the sale was voide IHis lordship



l;sld that the Application of the first respondent could scok refuge
under the lLand Control Act and to do so was tentamount Lo fraudulently
backing out the commitments which the appellants had kmowingly emtered
into. He added that the court would not countenous such attempts which
clearly regarded the attempts of section 3 of the Judicature Acte Even
though he had not invoked the Judicature Act in the same way as
Justice Muli had done he however arrived at similar decicion as Muli's.

So far, the courts are still confused as to what course they
should take. The lower courts are not bound by each other's decisions.
But still, ﬂﬁ the high court judges, as seen from the coses considere:
above have not yet some up with a uniform jrecedent that cun be followe:
by the lower courts. Each judge is still at liberty to decide a case
before him as he deems fit. No case has gone as far as the Courtref
Appeal yet or else there could kav. been a possibility of petting an
authoritative precedent. The Judiciary therefore still owes us a duty
of helping us to reshape the Land Control Act to do justice.
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CONCLUSION AND RECOMMENDATIONS

It is to the knowledge of every Keayan that land is a very
important asset to our econcay. OThis means that if probloems concerning
land are not properly dealt with thenm Kenyans would be pulting their
basic means of production at riske This is what has led to the enactment
of laws to goverm land and to harmonise the conflicting interests over
land. The Land Control Bet which has been the major ares of discussion
in this dissertation is one of such laws. But this Aet, as determined
by the problems that have arisen from its enforcement, haz not achieved
$he major aim of its legislators -~ to ensure that pramsactions im land
are supervised so that land falls in the best hands that con utildze it

o ~ N \:—»’\&

for the benefit of the country's economye. ;,'! - NA
grArP.-»

The major problem that seems te have arisen due t¢ the major Acts
that goweran the ownership, use and slliemation of land ¢amt be commected
to the fact that we do not have a striet land policy mmm. These

Acts are only measures of experience that have been used o counter the

problems as they arise. First and foremost of the writer's recommendetions

is the need for a land policy in Kenyae A land policy would be necessary

whereby the govermment would set up future plans to make land azvailable teo
the majority, if not all Kenyans. Unless Kenya sets up = lomd policy, land
problems will continue to exist since lamd is not expanding and there are no

plans io encounter such problemas,

The Control of dealings in agricultural land is an avea where land

law has brought suffering to the public in the name of protecting the scarce
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resource, lands This has been caused by the operation of the Land
Control Act which is so rigid and doea not put into considoration or
does not give any remedies to any bonaefide dealers in agricultural

land.

In this chapter therefore, the writer seeks to lock at some areas
of the Aect that have been t® harsh to the publie .and glve possible
reconmendations that would move the law of control of alliemation of
agricultural land closer to the schievement of a goal that most Kenyans
would be proud of.

For any transaction in sgricultural land to be valid (except for
those exempted by sections 6(3) and 24 of the Act) it must obdain comnsent
of the appropriate land control boarde The problems that have arisen out
of the mere lack of consent are discussed in the second chaptere The
period within wvhich consent must be obtained has been set out ﬁc be
six monthe and any delay leads to the transaction being null and veid.
The legislators did ut m into consideration the faet that mest Kenyas
were in 1967, and are at present #till illiterate, eapecially as far as
land is concerned. Most of them are not sware of the existence of the Len
Control Boards. Probably most of them alse still believe that since they
are the absolute proprietors of land, then they can dispose of it in any

manner.

On the other hand there may exist thése Kenyans who are aware of
theprovisions of the Land Control Act and may use delaying %actics in the
obtaining of consent so that they can sell their land to ==any buyers at
the same time. This problem is furthered by the fact that any party that
buys or deals im land without the comsent of the board will culy get back
purchase price a;ad no more compensation for the developments that he has
carried out on the lande All these have led to unjust emrichument by those
who may pretend to be sedling land,



If it were possible, the Act should be remodelled so that parties
who have innocently entered imto any desling in land should be compen-
sated for any development they could have carried out on the lande This
should be more so because the most important aim of the land Contrel Act
is to see that land is properly used for purposes of economic development.
The legislators should put into comsideration the fact thnt the bulk of
the Kenyan population is ignorant of the law and extend the time limit.

In other words, in consdering whether a transaction is validy the major
question should be : Has the land been adequately developed?

Another -elutten'!or this problem would be for the Aet $o provide
that the courts award the remedy tf‘sgteiilc performance to any party that
deals in land without consent and the other party wants to deal with the
land in a manner which would give hiidt;l‘{blg profit. If this freud is
proved then the seiler should be erdered by the court te pass the title
to that land to the bona fide purchaser.

Another problem may arise where consent is aprlied ﬁ&r but the

boards delay in granting it. The Act is silent én thiec and it seems as

if the affected party is helpless since he cannot rély on the remedy of
specific perfermance, thus forecing the government tq grant the consent.
This would be contrary to the government proc;tdingq Act (Cape 0 of the
Laws of Kenya) which provides for th: fact that spaJ}fiﬁ performance cannot
be issued against the state. The Act them should préviﬁe for an alternative
remedy that can be awarded to the perty that has in!éirné doss in such cases



The reasons that the boards take into account before granting
or refusing consent ere very vague. For instance, the Act doca not
define the "possession of adequate land" which should hinder ome from
obtaining consent of getting any more lande The Act should in the
writer's opinion, allow for the publication of Notice to buy land and
carry out an inquiry into knowing whether the public feels thait wheever
purports to buy land already has enough lande

It is not clear from the Act as te what criteria is used by
the boards to determine if inyﬁedy who intends to posess land is capable
of dov;loping that land. The boards may tend to be biased on thias
issue because those who sit on it must either be from the public sector
or a$ least own land within the jurisdiction of the board. This leaves
out the landless people who in most cases are seen as having ¢ no funds

to develop the land they intend to owne

Even after the boards have been assured that one is carable
of developing land, the Act does not give the boards the supsrvisory
povers of ensuring that this is dones. The beat way this would bLe done
is that the Act should grant the boards police poweras to fellow up the
owner of the land and check if he has used it in the suggested manner.
Financial institutions should also work hand in hand with the Lond
Control Boards, not only te ensure that the broke farmers get money to
develop their land, but that such money is not misused by the farmers
for purposes other than those stated in the application for comsent.
This therefore suggests for a provision in the Act that ome should, in
the application for consent for a lease or sale of land, a party

should indicate what steps he is going to take in developing the land.
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) The composition of the Land Centrol Beards should include

iawytru who are more conversant with land lawe These would act as

legal advisors to the boards. Anlutr&&ar draft of the land sonivel

bill advocated for an appellate tribumal of a lawyer and two 2seessors.
But this was oriticised by the commission on land consolidetion under

the chairmanship of J.8.D. Lawrence. The commission regarded that land
was a paternalistic process requiring administrative knowledge rather
than the application of judicial primeipless It further argued that there
was no need for a central appellate authority; that this was impractical
because after all, the Minister's directives were similar to those
formally issued in the mon-scheduled (Africans) areas before independence.
The commission saw this as having been sufficient enough te ensure unie
formity of administration.

Another argument the commission put forward was that such directdiv
of the Minister could also have required the leocal boards te fale inte
account the relevant political considerations. No further explanation
was given as to why the legal puraﬁ&i&l weore completely put out of matters

concerning land control.

Leaving the judiciary out of the whole process, the Act poes
further to provide that the decisions o7 the land Contre} Boards are
final and conclusive and shall not be questiomed in any court of low.
This completely leaves out the important funotion of Judtcial review of
administrative action, which would be necessary to probe imto the
decision of the land Control Boardse.
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The basic task of a court of law, or the High Court iz %o
;nalyuo the relation between the govermment and thg governeds Thia is
done through the examination of the powers vested upon the executive
to determine vhether there are any limits. Such are the instances
where the courts assume a supervisory role of the administrative action,
to determine whether the decisions arrived at by administrative tribunals
are reasonable. The Land Control Boards are just like any other
quasi-judicial bodies and so there should be a provision im the Act for
Judicial review of the reasonability of their decisions. Furthermore,
the finality slause in section 8 of the Aet should be repealed se
that any party that is not satisfied with the decision of the Land
Control Board cam apply to the court for certiorari or any remedy that

the court can award.

The fact that the decisions of the boards cannot be quéé%ihﬁed in
any court of law has made the courts to Act so rigidly on cases revolving
around section 6 of the Act. The cases discussed in chapter 3 of this
dissertation reveal that the courts see the Act as an instrgment of juns
injustice. But they admit that there is mothing they can do =bout it
because they must apply the law as it is, however unjust it nay bee
They cannot dare take Lord Dennings approach of doing justice as public
policy demands it because they would be going against the written lawe
Likewise the cgnnot apply the doctrines of equity because equity cannot

be used to overide a statute.



In view of the above, section 6 should be amended to read that
all transactions lacking consent are voidable and not completely void.
This would them allow the courts to apply the doctrines of equity in
order to do justice to the parties. For example, where a party has
already paid for land and gone shead to develop it, justice can be done
by applying the maxim 3

“Equity sees as done that which
ought to have been done"
Thus, an agreement cannot be rendered void merely because it lacks

consent.

The Land Control Act as a whole therefore needs to be amended.
Almast eveyy section of it has caused or may cause problemse Special
areas to be comsideréd are the question of comsent, the jurisdiction am
composition of the boards and the role that the courts play in enforce-

ment of the provisions of the Acte If the recommendations in this
chapter sail through then justice will not only be done, but if will

also be seen to be done.
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