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INTRODUCTION.

Keny 's criminal justice syst m is based on the
thical premise that only thos persons to whom blam c n b

attach d should be punished.l

This ethical position should not be eonstru d as
calling for a return t9 the.more primitive, nd elearly more
sadistic, syst of av nging all sorts of mishaps. It i
int nd d only to show"how, one the idea aris s that a p rson
must be blameworthy before being punishe4, we are forced into
th position of having to det rmine wh n and in what measure

v"blame en b assigned to Anyon who has violat d our cr~inal
1 ws.

It is noteworthy that, nobody has ever written on
thi topic before. There is ho ver, some lit ratur on topics
clo e to this one by .om wri ~ers sp oi lly, thoe who have
written on "insanity defence". But the "insanity def nee,"
will constitute only an episode in this dissertation.

Th view that a per on who i m ntally ill cannot be
blamed for conduct which would a t act blame in th ahs nce
of th .illne s is firmly embedded bOth in th ethic of our
Kenyan socl ti and in the K yan P nal code.2

It is how ver, one thing to say that a m ntally ill
per on i not to be blamed for his conduct, and it 1 quit
another thing to say th t 'hi conduct 1s not a warrant for /
putting him under r traint, or ev n subjecting hdm to
m asur which, if we w r imposing them on a normal p ron,
could prop rly b de crib d as pun1tiv·. If a man is so
m ntally 111 that he is likely to engag in dangerous conduct,
no on would deny that it is proper to put h~ under orneform
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so m a ur must be t.aken, d the court's decis10n ls
11kely t.o be lnfl nc d by this faat.

centuri 8 aqo eok ¥rot th t th xecut.ion of uoh
a man "should he a miserable sp ct. 01 , against law nd of
exu lnhuman!.t.yand en It.y". 3 Whil thi proh bly stat 8

co un1t.yopinlon acoura~ ly 80 far 8 the qeneral run of
case 1s Cone rn d, it is felt th t t.here are .ome C •• in
Whicha large 8 otien of t.h communit.ywould t.ak _h vi w
that. the def ndant's admitt.edconduot.r veals him to be 80

4anq rous that the b st w Y of d 81ing with him ls t.o remov
him perman ntly from sooiety as quiCkly as po sible. 'l'h
m ri s of thi vi w re c11aml d in the ucceeding chpt.ars
spec! lly in ch pter thre •

Th ba Lc rul of ·t.he criminal law con rnlnq the
defenc of lnsan1ty wa la1d downby nglisb judges 8

result. of M·li!u,~t.en's ea •• 4 This i the starting point.
in Ellg'land nd in lCny wbich sk whetb ~ at th tim of t.he

-'"aot. the aeeu ad was labourlnq lllld r uch a dis of th mind
,

as not. to knowth I'l,!t.ureand quality of the at h w s doing,
or th t it was wrong- Th justifioation for thl
formulation ls th t it does in fact exclude from liabili~y a
cat ory of person "'haby d finition could not be Cleterr d
by the prospect of punl hment, simply eau th y were
inoapabl of choiae, n whap, in consequen , it wo~<lb
futile as well as unjust to pun1 h. The def1nf'tion of the
exculpation, t.b r for, eoinei4 ••with the rat10nale of the
tr 4itlonal r utr ent of men8 r a. Nonethele s, th
M'Naughtn test ba be n vigoroly on81 ten y or1ti 4
sine it formulation. one oan roughly identify four major
th of orit101 m, whlch roughly, the writ r w nts to r f r

~
to as th of reaction, liberal r form, radical reform

n4 o-re ction.



'l'h r ctlonary crl le18 18 b a4 on the pre 18 tha
th f n of lns nity pravld loophol through which thos
whode erv punl bin nt e n too ily tnanag to e e •
'1'hr for, th protection of th public r quir that the
d fene b ltmin tea al oq th r or t 1 t d 0

4ifficul t ~o stabl1sh for example I by placing the bu.rd n upon
th 4e£ ndant to prov hi insanity b yond r a onabl doUb~,
that. v ry f will •

The liberal r form cr1 lei 1s that the M'N ugh n
at doe DOt.go f r Dough. Inco lste tly wlth lt. own

prem1 of xeulp ing the bl 1 88 the t.et f i1 to co r
cl a 8 of af ants who it c Ip tiOD uch as tho
i does exculpat. Th jar al .s of u d f nd ts

pri s tho bo ability to hoos 0 conformis d troy 4
.Vi n though th iX' eogrdt1ve e pacity i uffic ntly 1ntae
to 41 qualify th m unaer MeN iqtea.

'Ph r die 1 crit1que of Mt uqh 1 th t it is
wroDgh d d, not i ply in q te, it 18 b 8 d
UpOnp rUcular ympto of nul d1 1n 1 1'9 par

anil¥ll • 1n th dical co aepUo of ntal 111ftS8. In
hort, it 1 t • to tt pt to:1mpo a 1 gal f1n1tlon

uponwh t is inevitably 1 ph 11 anon. As 8ul
of thi8 critici m a eh propos ls rq 4 tho of th
Royal ia ion on Capi 1pun! nt ln 1953 which p t

te8t of inaallity in rIft of whther n ccus d w auff ring
f At 1 dis or d fiolency to ueh 4 qr th t he
ought no to b 14 r pon Lbl.S It 1 0 produ d th
f' au Durh t in 1954 wi b 1nq LX' wh th I' th
unlawful at of th ceus d wa tb roduct of At. 1 dia
or aefeats.6 Such proposal b v found virtu lly no c pt
.i th I' in K nya or 1n t.b Onit . K1nqd •
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T.h n o-r actionary critic! nd th t ffort
to find impro d finition of the t at of insanity to
ab do d an that. insanity a a defen be 11minted from
th cr1min1 1 w. Both nd up propo i i cri It ting
pen 11 aUon of th sick and the bad. But.th w ar1 101m,
or uch of it, does so a t p toward n 11 11lCJ 1~ r.
Thls r ophl tlc t propo 1 for abo11tlon h been 7
adv need by v rlety of persons for vari ty of rea ons.
Th wrl r nowproc ds on to 1 what h una r t cis
to be th major r

•

In first pl , lt ls submitte th t the
ni tratlon of th t 8t of 1 ani ty - 11 test - hay

tot 1 fai1ur. It h proved 1mposible to dminl r
the def no ra on l1y and equ1tably. In t:h JUt tha court' s
et. rm1nation1 1 rg ly per uad by th ere tlals and

pr tion of the psychl 'trl0· xpert. Mor 0 x ,
p yehla~l s dl gr. on key conopt. nd th lr 001101u10n
and naly ~ turn on their ownv lu judq Fln 11y,
'th who1 n rprl 1 n al or arch ft. r s thlnq
tb t do not 1 t - ther 1 not nd 0 ot be workable
41stl oUon tw en re ponslb1e and tit In POnslb1e,

rtieu! 1y vb n the 41 lnction 18 dr wn ln rms of th
ls.ue of volitlon 1 cap 01ty. In hort, thn p yohlatry s

en 1 not c1 nee but an art.

S condly, lt 1 ar d at th fen of ln anity
1 of 11tt1 pr ell importance" To sur th defen
has r 1 bit ln s. of e plu1 punt8 ot.. wlth
iner asl 9 frequ ncy, 1 of th n 1 no U y of
the off ad r re b 1ng take into ooount f r conviction
r th r th n for. For pl, nul norma11ty q tl0
ln Kny ar t n lnto a QoUDt for convlction to t rm1
whther or not th COla d 1 b1 to tand trla1, ln
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pro tiODord rs wlth n 1 tre tmant a condition, 1n
ho pit 1 orders d under s etlon 21 of the nt 1 Trea nt

eta nd ln tranaf ra of persons fr r1 on to nt 1
hospltal • • cons q ne of tb d v 10 nt only 11
p rcentaq, y, one to twopercent, of e .s ia the ntal
abno 1ity of an off ncl r taken 1n 0 ccount by f1nd1nqth
af nda not quilty b e u of in n1ty.

Finally, and of e nu 1 port , 1t 1 b4aUe d
th t. th r nt10 of th distinction be n tho to be
puni h 4 d tho only to tr ted.1 unfortuna and
invldo • in point of fac It i in 11 c S 8, not
only ln s , th t ons whodo h rID should
h 1d in th lnter t of th publlc prot ction.
of ln1nq the dlchotamy tw n the sick
to b ock public a 1 91 1 i per P 10n th t ln st rim 8

psychical an 80cl 1 t rm1nan lnh1b1t, tb capac! y of the
actors to control th lr havlour. a con ne if ctl

lop nt an U of psych1 tric th rapeutic r ource for
th v t jority of offend rs ar thwarted.

In the 1 t lysl - ~ e for o1i~1on 8

we» 1ai flr t, that pre nt slt ti ls b dJ ~
the se'cond, tb t ah011tiOD ou14 make1t tt r. The
writer' 8 opinion i that th fir t. 1 1& uppor 1a whi1
the 8 nd 1&1 tb wrlter 1 of the vl w that it is
unfoun 4 nd unc 11 d for.

Thewrl t th record of- the nl tr tiol
of ins nity de! i very b d 111ded. d to exunt. h
18 incllned to bell th t t.h •• oftn ••of p8yChi t.rY '4

• lanc nd th inh r nt difficulty of th is which th
def ne rants r rt1y responsible. The inaan!ty f n
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is 0 r ly ~ only f ~ure of our crimin 1 just! ay tam
which is b d1y dmini in r 0 lee. For ex la,
i fficl nay n4 1 qul~ are avid. no to syate ted
to an a y raary pro but no ~ ~ to .upp~ylng the
re our of 1 9 1 co st to th typlcally nuriou who

up ~ bulk of ,criminal def Bd u~ i 1 mitt
tna 1e Oft of 11 t:hl would not to ando th

ver ary od on t s ore, but to 1 oPeratlon.£('
Likewl , with the lns nity def n , impro ant of 1 'T"
oper tion r r than 1t 011t10 would tb
ppropr1 te r pon •

•

Th not10n of 01: 1 dis. • 1 vi 1y conjur 8 up
plcture of a pez: on whow once functioning no 11y, b t
who n 1 ond1t1on h eh for the worseor j t
chan eel. '!'beMI .ughten 1 I wi r quire n 1
d1 t tb flr· at p, th 1 ft no ro for th raaD
who nd h • r pro .r1y' v 10 ,.0 tb t lthouqh
adul t in body h b, 1t r, the mind of chlld.
'l'he ca hould brought within th ambit of th defen
of lnsan1 ty.

Th 1 w pres further th t we 18 In tIli
s , h 1 not 1 ~o" lcul t vb th r wh t he doe 1s
right or ~n9. 'l'h b 1ng unabl to j his otio he
i8 d 01 r<d not to n 1ble for th. i8 1 the point
wh X'$ e41c conflicu with law. A by
de.ire to do om thing which caul be crimi 1, d t th
a know that wh t ia dol 18 wrong. FOr lnst ne ,
talc th case of nully 111 person who has kl led _ body.
Hi d f no , 1f h has any, might that wthe vil- old
h to 90 ad kill. If k d wh tb r he kn what h wa
oinq d wh th r h k w ,th ,t 1t w wronq h might say, y •

y t th court would find him guilty of urd r bu~ acquit him
on round of 1D~an1ty.

I
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Nowth eoo d claim. Woul Wi achi< vat
dvantaq in limin tinq the f ? a t rt let u ry

to qet cle r wh t waul follow if th f nee of ins ni ty
were aboli h d. rtainly vb t would follow woUlddepend
on the formu.1 tion of th 4 fence. ut for pres nt purpo as
w can confine ourselve to 'Naught n. So other test
includ th cases which it co r, wh t 1 tr of eliminating
the oth r ·formul tiOD W 11 .q. f no of infancy or
8 lf f c.

It will re red th M'Nauqht uthori
fen of ins n1ty wh n th ff at. of the d fend nt' 1

d1s e 18 to d troy h1s cognlt.1v capacity, to make him
to k ow the nat quality of his act. ~ihn is

i the 4 fence of i n1 Y i. dot and th d f ant
beC:JOD!18. -subj t 0 th v rl t.y of prov1810 qo rni q

o t of the cr1 lly in • Now1f his f n
411U~IICltedwh we 14 th . posi 10 of ~ n ally

ill ant ob rg with a cr ? App nt1y, it would
ns re , in th 8 01 1 nae, required by•.

fln1t1on of tb cri • If tb or 0 like
at pt, requird:nq purpos by tit !enc1ant to achi' ve an

j 7 or if 1t one 11k ntan 1 uqb x , r uirinq
knowledq of p rticu1 l' risk, would :1t not b th ea
that. th f n ant a compl t def nc? A tot 1 inability
to know th natur d qual! ty of th at quit pi inly
pr clud convicting f ndant of any or who d tinition
r quir 8 that h t h th kno le 9. Any~ whie

u1res in nt, or knowledq or r okl s sur ly posits
the knowinq. Wbt th in nity d fed s 1s to riv
defendant of hi norm 1 ns rea d f n and to require th t
h acqut t d on hi peal 1qround within it conseq ne s
for inC1eterminat commitment.
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If on tb o1:her h nd, th
n 9'li9' ne , the ab nc of an in
the del n4ant with no d fence at
r i th t th dfl nd t h
below the t 8 1 88,

an ins d fendant fits 11.. .

crime requir d only
ity def nee ould leave

all, lne 11 that i
fal~ n sub. n lal1y
d th1 , by definition,

up to thls point h v .8 n that th insanity def n
i v ry important vertabra.of the r1m1 1 law ak 1 t.onand
without it or abolltion of the def c wl11 ny crlminal law
of a very es nti 1·1 nt e lled jU*tlc. W should be
born ln lnd th t criminal 1 way oth r law mut con in-• 91v n amountof justle for it t.obe a 900d law.

The eene p of ifts n1toy a na d in our Kenyan
P nal Cod i, clos ly a po 8ib~., a codification of
th nq1i h con ~ of insanity (M'Nugh 11 R 1 ).9 In th
leeny n or1Jn1nal justic sya1:a, a big tria. has lready be n
a in the d1rection of upholdlnq the thr peutlc doetri

wl th th n ctment of th nt 1 'l'rea.'tlnent. at. '!'hiAct
provides ln r l1a th t whil a person who 1 ln und r
the M 'Naught81l rul ust still be convlct d, th court may
order bis d tentlon for medic 1 tr atment in amant 1 bo pit 1
ln pl of pas inq n 1 s ntenee. 10

Admittedly, thes power hay com to
For xampl , th Act provid s th t an alleqe

rsen y be ho pit 11.ed ind finitely by th
of dl0 1 doctor witho t prior requir nt of
o~ r h rinq.ll

wid ly ud.
tally ill
co nda ion

court or

One tblnq w should not iqno
e. 01 11y ban cr n

that 1thouqh orim ,
law nfore nt
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prabl m, crime 1 product of 1 ntlflabl eompetltl
80clo- conomic force in a ocl ty. Undoub dly, socio-
economic v 1 s ln a caplt list 8001 ty like K ny, re
domln t d by mon y to an xt nt th t would wish to look
up a pos lble lns nlty viotim inst ad of r habil1tati 9
h~.
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FOOTNOTES

1. S etion 9, ub action 1, C P 63, Laws of Kenya.
This i8 vi w still trongly held by 0 lth
lawy r and writ.ers. It is xpre in many form ,
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IllU t be mor 11y bl or 'thy • It IllU t be in" •

The changing Law (1953) steven sana Ltd. (London) at
p. 112.
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3. Cok, In.tit t 6
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CHAP'!' ONB•

NS REA

18 of fund n 1 1 po~mc.
th e nturl.. than th

or d prinolpl of or1m1n1 jut prud na ,
ln~ention to e t the c::r ,1s of the

n~e of the cr1m, d to bo1 , tb t a sh 11
.1d cr1m1n11y aponalb1 for offence, of th

,-.uJ,l.l.ClIDionof lob h J:8 ignorant at the , would
lntolrabl tyr y.

'the rul haa n furl .BUS. 010 furor 2WI4tor whlch a ply
t c1man1 punlsh d by madnea alone, that 1 ,

ai,nc he 1 fferlng under an 1n an. d 1uslon, jee lng
h to oth r punt nt uld' ount to lnjust1c: bearing
ln anind at th requl d a t of mind 1 abeent in h •

ut hen lt c to tachlng a precise nq to
wr1ter In 41. gr. nt to vb t

• S wrlt r8 def1ne lt ln tit bro dest
and oat 9 ral ,oth rs defl it wlth more precisl0 ,
ut with gre t1y varying ning., It s .1n\portant

th refor , to x ne w1th partloular! y ~ nt.1
r qui i of crtmtn 1 r sponaib111tyand for this urpo a
to und r t nd thing of hl orl0 1 10 t wh1Chha

da th law wh t 1t is y. For our owncon ni nee
sh 11 divi e th d ve10p nt lnto flve 8 wh t b1tr ry
dlVi lon :

(1) Th nt 1 requi it for crimin 1 re pon lbi1ity in
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In the • r1y 1 w.

(11) Th
(111) Tn

for cri

ginnln a of th con p 10n of •.•.•.•..•.•..•.......•.--
sUl:>8e~\1l8ntY lop n of ..•...............--..•....

1 re po 1bl11ty.
a r ulal

(lv) The qrowlnq p ticuleriaation of thia 9
wlth respect to p cific afen a a oh a
Infancy .•

r 1 n rea
insanity

(v) nt 1 r utei 8. that 0

un r th Keny n Pen 1 C
1 r aponaibility

•

(1) 1 r!9u18i s for crtminal r ibillty in th

e

so far th 1 w i
re r n ro 1 01 tad P •

r apon ib11ity in rt 1 wi
ut 0 h 8 to r th t tber

thoa y bet en r nd tort. Fr
leq 1 cholar re bound to conclud th
1 w atart d from b als bord laq on

01 at icon rn d,
Pointing t or~nal

hoa c:r in 1 intent. .
o distinot1on In

such recorda rn
t primitlv nqli h
80lu llabl1lty:

L w ln It e rli t ys trla to ans r
for 11 th l11a of an obvl0 Ind that their
de brlnq u on lr fellows.

Th 1 w thus a t fo ok strongly of liabillty without
fa 1t c rt 1 1y without or 1 intent. This la
01 ar1y in th record law prior to th 12th e ntury th t a
cr1min 1 intent w not r oqlliad a Indisp _&hl

qui It. for crimi 1 re pon81bility. The cle r at
1ndication of rtmin 1 llability 1m d by th ly 1 w
wlthout bl worthy In nt is perhaps to found In th
c of killing through 1 dv n ur In self-def n •
In th early , 1th the ex ptlon of klllings W1 r t.b
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1(19· s w rrant. or ln th pursui t of jus lce, whlch h d alw ys
n jU8tlflabl, 0 f r s we know the klll r s to h va

be n h 14 llable for e ry d th whlch h caused whether
1 f n 10n 11y or accid n 11y. Thls 1 w survlved up to
th 12th century. ~IVEftSITY OF P'4A

LIBRARY

The foregoing x ~naUon of the early 1 w • to
how that up to the 12th 0 ntury conc ption of m n r

ln nything like it odern ns wa non- Xistent. In e rtain
ca at least ertminal 11abllity ~qht tt ch irrespeot1ve
of the ctors stat of mind.

•

Althouqh th old r corels fall to s forth ;;;;;:;;;;;:;.;:;;.......;;;.;;;--...
a 9 nera! requl 1t. of a er ,oust no reach
conel alon ~ t van in e rly t nt 1 el nt w
nUr ly d1 r arde. Th ry n ture of th jorl t.y of

• r1y off nc re r d th 1mpos lb1 of comml. ion 1thout.
• criminal intt. W y1 ylnq nd J:obb ry ar impo 1bl
without 1, 0 18 rap , and th am ,~s roughly t.r of
hou8e-br aking. FUrth rmor , th ln t of the· a f nd t
a to ha been at rl 1 f ctor, Y n from thry r1y
t , ln 4.~ J:Jllln1ngthe extent. of un! hIIlenot..It. waa

nif • 1y unj at th t the manwho ccld.ntally klll d wlth
o intentlon of doing h ahould uffer the ext.r of n 1t.y

of the

In eklng to det. rm1n th part pl yea by 1nt nt in
th rly crim1n 1 law, th r fore, on t gUard aq ln t
dr wlng too weeplng concluslons trom vi n which ia
admltt dly ag r. Wht th record d fr qment8 of arly 1 w
e m to show i that er1mln 1 lntent wa not. 1 y8 S nUal

for criminal r ponsibll1ty n4 many offend r re convie d
on proof of cusatioR without of any inten ~o ha •
•1 0 aprs that e n 1n th very. rl1 t ti s th
1e nt could not ntir 1y dlar q rd d, and at 1.
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re
or

e to 80
1 rea

r a, w s of
ns1bll1ty • well

portanc 1n 4et rm1n1nq
s in t1x1ncJ punt nt.

(11)

of ~ l2t:h ury th lntl n of on
1 w w lf strongly felt. Canon1 w who 1 1 tane~

on oral aal d atill furth r n 1 1 nt
1n or re ult, tha vas ~nat t in ra t10n
re 10 t n church at: tAt 1 wa. It w • tb prl t
ot th churchwho onduct d 'the trial by ord 1 monk or
pr1e t whower the due tor of h y. It v. t tht
t th t th urt of Chanery vas grow1ng Into po
th Ch allor, a chura of big 41 n1 y, v
t.elillperinq rlgours of law 1th
whoa book, written 1n middle of 13th
1nfl th 1 tar shaping of t

nged with th canon1 ld.. In • 1U •
pol ted 0 ,

61ft writing h 1 1 r eee act lly h
tr plante 41acoura fr th 1 tJ.

mard of. avi , w loh he ts forth
w. 'l'b w r 1n Dr cton th r s of

he 01 -"th 0 splrit 1 the oth r COrpore 1."
Corpor 1 h c14 Ybe co I

ll11nq by acon d1vl ln ca ••• whreoe
1 loy d on 1 wful or 1 ful rk. 1 ar
e a killer 1. 11 1., 1n t.h fo , 1. not

putable to h • Aithouqh the qre ter of r 0 nla
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book 1s sta1l:ement:of t:h actual Eng11 h pracUc , in •
pa ag6 it 1 ry vident tb this pouring into gli h
~DO·n 1 w i4 a gained from th coni ts or Romanist •
In another plao he aye:

W m.\.tSt eonaid r, with vb t ndnd (an1mo) or with what
intend (vo1untate) a thing i don, in fact or in
j 9 nt, ln ordar th t 1t Y he 4 - 1ned eoordlnq
to what etlon hould fall nd what punishment ••••

Pur.ther a10n9'# 8 aklnq of bom1c1 (It by Mis dv ntwre, after
givi v rio a ex pl a of iob re taken directly over
fr Ro t , Br eton says th t h who.k1lls by

ad nture,

but without

H r r oton 1 expr .aing the unqu sUo d law • it xid
in his t nd for c nturi fore. r eton howevr,

fining theft, borrows tram the Romanlaw flnlt10 of th
ancl nt tic furti 4 e of the tal e1 t,
an us furandi. "Th. ft", h saya:

It 1 vi ant t.h
C non1&t 1n!l
of hl (Iy, t.h
It r in to
r sponalbili ty

t recton, writ-lng Uft er at.ron9 ana
mphaiz ii, oft n beyon the at 1 1 w

n~l r u181te. of cr~nal re. onaibillty.
n how far thl qrowUt nae th t cr1m1

bould pend on ral guilt t
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accepted lawi'. of later day.

(.t.!!)
• Develoementof a 98n r 1 Mens

!hi1!!:J'

~Ma__n_s~re~__~ain th period following Braeton, thus smackd
strongly of 9 ner 1 moral blameworthin • DUring the c turis
following Dr otonls day this growing con Ciou. ne 8 of a
blameworthy mind or felonious intent as the basis of criminal
responsibili t.y! sometimes seized upon to. rk the line of
inere ing differentiation btween the crim nd the tort, for
the 110wancof d ag S oontJ.nu d in the In in independent of
CODs1d rations of mor 1 b1 eworthines. Apart from the
cUfficu1 ty of proving crime bas d on intent, 'an overt aee was
a1 0 to be establishe to hav been committed.

By th S oond balf of 17th cent~·, it wa uni really
aocept d 1 w that an vii intent w san aeseary for felony
• the acot it 1f. H 1 , in 41so .11\9' d;';atm 'through

no sua1ty and misfortuna#" writ s that.

As to criminal proc dings, if the act that i
comm1t.t d be imply e ~l and 2!r 1nfortun1.U1I\,
r gularly th act, which war it aon .iiIinlnI
1ntnUonae w re punishabl with ath, I not by the
l. :ws of ft9land 0 4rqo th t. punis nt, for it
1. the will nd intention that. reqUlarly is quired,
a well.! the ct U14 event.; to the offenc
capital.. ,

At th outs t when th mens. rea nee sillaryfor· criminal
respon 1bility was b sed on 98ft ral moral blameworthiness,
t.h conception wa an xce din91y vaqu one. Sino eaoh f lony
involv d different soolal and public interests, th mental
requisite for one almost 1n vltably a to differ from thos
of another in similar clrcwnstanc s! Let us therefor examin
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separat ly the developing and slowly oh 91nq ental le nta
requir for homioid , th ft and r cn.

()
Th :no t s r1o\ls form of hom1oi4e, 11 d " urd r"

t. th end of th 12th e nt.ury "homic! which 1
00lI1lID1t. d 1n secret., no-one •• 1 9 or kn in of it" for

th off nd r w li 18 t.o he vy pun1 nt,12 which
w ealle the It.1 '01 r, therefore,tb t u r
in tho • d Y w s not 18 lnquiahad f 0 er felonious
bo i4. by any ntal 1 By the 14th century w n
tb r pr ctically no for iq born 0 1 ft, the
pr aU w d fin! 1y abol1 h •

During th nd of th 15th century- and fir t half of
the 16th 0 ntury rles of statut ware pass d xclud1nq
the war t kind of! hom1ci from th jurisdiction of th
01 r:CJY. In t1"l at t.ut 8 uob hamlet 8 a defi d as
"wl1ful prepen ed murd rs," "prepensedly murder:," "murder
UpOn r p edIt, ·wilful urder of mall prep n d,"

"ur r of malic pr pensed". Thus felonious ho lei
was finally divld d into two in divisions th t with and th
Wi thout all e forethouCJht, an th fir t va d siqn t d-• \Ira r. 'l'h wo cla of h Cf4 punlshed ry
_iffer ntly. '1'h first, fr vhich th jur1sdiotJ.on of
01 rqy w. xclu d, va pun! habl by d th J and the econd
whlch va olerqyabl., to b pr cUe l.ly punishable only
by y ar' imprl 0 nt aDd bran ing on tba brawn of th
thumb.

The ells lnction b tw nth capital crime of murder
and the les rious form of felonious homicide, which later

to call d man 1 ugh r d nd d t:her for upon th

res nc or aha n of • 11e fOJ:ethoU9h~·• The ub t
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history of homicide is larq ly the story of the shftinq
mean1nq attached to the term '"malice aforethought."

(b) 'l'hefe:
Jitl

With reg-ard to theft, the arly act10 furti lay
'II'. ,

against one 1n poss 8 ion of stolen goods even though not
the thief, and required 'therefore, no proof of a wrongful
1ntent. But Bracton, borrowinq largely from Roman ,law
sources, laid down as on of 'the requi i tea of the f lOfty

of theft animu furandi.
lIS

Coke, writing a century and ~lf later, af'ter quoting
the language of Braaton about the necessity of an animus furandi
say:

First, 1t must be f 10n10\l8, 1d est cum an~ f~ran<il,
as hath been sai~, Ac:t.U8nOll facit reum iilIsmens sit
rea. And this intent to steal musE'oewhen it.comet.h
to~is hands or po sessions, for 1f he hathe the
possession of i't once lawfully, though he hath antmum
furandi aft. rward, and carryeth it away, it 1s no
larceny (theft).13

Lat r decisions develop Coke.'s tat. nts of th
with growing precision the exact mental element
th it. The old animus furandi of Braeton comes., .....=........•;0;;.-.••••••••-... ••••••••..;;;;.

"ineention to depriv the owner of his property permanently,
fraudulently, and without ela~ of riqht."14

law nd define
neassary for
to mean an

"

(c) Arson
Of arson li~~e need be said from the arliest times

the malioious burning of another's buildings was a orime of
peculiar qrav1 ty • By Braaten's day it eems to have been 11

ettled that to convict for arson proof mu t be bad that
burp~ftq wa with vil design (mal consc1_ent.ia), a burn1nq
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CHAPTER 'tWO

THE JURISPRUDENTIAL ASP CT OF N'l'AL
ILLNESS I CRIMINAL JUSTICE

(1) iSJ!11tyof I f1n1t1on8
f1ninq 1 an1ty i. not an 8y sk. Th probl 1s

complex 8 that of d fining "re pona1bility". Baron wootton
has r pe 4ly argued th t no ti f otory lin can b drawn
betw nt lly normal and normal off nd r , that th re

ra no cl r or r liabl criteria.1 And in 1968, th lat
Prof sor P cker d scribed the 1s u th most controv r 1 1
in th criminal 1 w. H wrote: ·

'l'h r 1s no mer hotly controv rt d 1s u in th
cr1m1n 1 law th th qu t10n of wh th x , nd if 80,
to what xt d and ccording to wh t crit ria lndividual
who oonduct would oth rwi be crimin 1 hould b

xculp t d on th ground th t they ruff ring fro
ntal i a or def ct when they ct d th Y did.

1th r the M' gh n3 formul r d ting from 1943, nor th
doctri of irr s1 tibl impu1e nor th Durh 4 T t of
195 provld c1 ar and ati f ctory definition of in nity.

1
r 011 '-..

The aha nee of n deq t fift1tion and '1 ck of prop r
orl teri r compound d by the 4i crep noy hlah xl t
b twe n leg 1 definitlons of ·lrr 8pona1bi11ty· and p yohi t io
d finit10ns of· nt 1 i11n ". For judg 8 nd 1 wy r ,
in antty i 1 9 1 tandard, for th p ychi tri t, it i

dioal conolu ion. In dition, in8anity t st8 inolud
qu atlon lnvolving 1 t of 1 whlch 1 y ou 1 th
P ychl tr1 tt f1eld of 0 t nc • r ult, th
P ych1 tr1 t m y be k ln court to giv an op1nion 1n
t rms of know1 dge or r1ght and wrong, or of r pon 1billty

nd may feel th t h i not e peci lly com t nt to expr
v1 w on uch att r8.
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In n1ty, th n, ans 41ff r nt thing to diff r nt
op1 and th in vitab1e r ult i lack of uniformity nd a

wi d.1p r1ty in court deci ion on th i u. Th

ambiguity of th d flnitions and th r lativity of th notion
o n door to both intentional and uniD ntional rror. Th

1 tt r y occur in th pplication of crit ri or in th
judg nt of symptan. Th form r re ult dir ctly from
the d ath nalty. A judg h ving doubt about th def ndant's
guilt, having sorupl out th de th p na1ty, or, for orne
r ason, unwllling to nd th aecus d to his d ath, may find
in an in anity pl a a way out of hi 411 a nd may d cl~r
th d f ndant ins d spit the lack of trong vid nee

tt ting to th re pon 1bility of th aecus d.

In anoth r ena , particularly that of a d f ndant
dm1ttlng to h v committ d a whol ri of h inou crim ,

th judg may delib r t ly disr q rd ev rwh lminq p ychi trio
vid nc on in anity 1n an tt t to rid soci ty of

• ngerous insan kill r.

The 1 gal provision of 0 pit 1 puni hm nt, th n, malt
th lif or d th of d f ndant in c pital ca conting nt
upon the ~pr cis nd relativ notion of in anity, notion
which i ith r au 0 ptibl to oi ntific a ss nt nor to

ecurate a ur nt. In his usual loqu nt nn x , Prof saar
Bl ok Summaris ituat10n th I

a8I!1W1a8,
that w
au tody,
on a i

1d .5

st writing on th j et i that
f i1 d in d fining exculp tory in anity

y t w hay to
solemn frolio,

r into dieal
x cute fall

on th other



29

(il)Ment.al111... nd Criminal Respon 1billty

ntal 111ne which lnc paclt t from practical
r oning, th refor , both clud d ex pts
from r pon lb!llty. Thi long cogn! ad ln th
traditional def ne of in anity. It is for thl reason th t
th M'N ghten rul w r fr d in th way th y ar. Such

r oognition 1 quit. diff rent rom th fashionabl
ttitud of th tructur of or nd puni hm nt by th t

of illn ss nd tr atm nt. So f r po ibl, citlz ns
who ar capabl of r Boning hould b p 1 d to by m ana
of reason, rather than c sually act d upon like irr tional
ag nt. The foreibl ine rc ration of th dan roualy
in a is not violation of thl prlncipl. On the no 1
e of punl hm nt th notlon of tr tment ls an inappri:o~iat
on , ju t th notion of ill s is an lnapproprlat on
ln th normal ca of crime. Th cone pt of m nul i11n
in pre nt d y i const tly b lng so xt nd d that i 10
all aning, or turns into cond scendingly emotiv
d cription of t nd nci to b hav in way of which th
writ r dis pprov s. Thi inane xt naion of th cone pt
should be r 1 t d.

Few of thos who r actually cone rn d with th
admini ration of th law look with avour on such a bound1

t nsion of th notion of m ntal illn s. Non th 1 s I it
i widely h Id vi w that th MN ughten rul rr on the oth r

1d by offering an xce slv ly narrow d finltion of th
circumst ces in which it 1 pro r for "dl e of th mind"
to fre from crlmin 1r sponslbl11ty. C r' Inly a person ean
suff from v r m ntal il1n s, uch that h would b
r gard d by almost anyon s b lng quite d, and y t not
n e s rily s ti fy th M'Naughten conditions of not knowing
th natur and quality of act h doe, or their moral
and 1gal t tus.
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Sueh m n~al illn
from all practical rea
r spon ibility, and 1f

8 will no~ nee s arily inc pacitat
oning. Should it xempt from cr~nal

o whn?

Th writer is of the opinion that it should ex pt
from re ons1bility for those of th accus d' actions for
which it i its If r sponsibl. Th Butler Committ e on
Mentally Abnorm 1 off nd r 6 con ider d this propo8al, but
r jected it on the ground that it is difficult to be certain
how much of a person' behaviour i aff ct d by mental
disord rs that h may suffer. So it is hereby submitted ~h t
sev r m nt 1 disorder should fr campl t ly from criminal
r spo sibility, and that when a court believes that the ccus d,

t th t1m of hi all g84 criminal act, wa uff ring from
v r ment 1 illn ss or sev r ubnormality they should bring

in a v dict of "not quilt.yon vid nc of m ntal disord r."
Th court would h v wide d1scr.tio in dispo a1 ft r uch a
s ci 1 v rdict, h ving in it po r number of Itrnativ s
from committal to cur ho pita1 to ab olut discharge.

Th Butl r COmmitt6e, to show th xc iv narrown s
of ~h M'Nauqht n rul s points out th t 80m s v re ntal
di80rd r do not preven~ th uff r r from forming po itiv
intentions and carrying out if eiently. "An instanc would
be a per on who kill d som on quit d lib rat ly but und r
~ delusion th t h had b n ordered by God to do 80." The
in tanc ems uncommonly ill-ahos n. Such a per80n would
fit wi~out any strain und r the M'Naught n exemption of on
"labouring under ueh a d fect.of r ason, from di ase of th
mind •••• that he did not know he was doing wh t wa wrong."

Th M'Naught n rul 8 r cogn1 th t
nt 1 1llne conduct a gr at part

in accord nc with pr ctic 1 r a oning in th

v n tho with
of th ir liv

l1ght of the
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1t rnatlves to them nd th cons nc of tho lt rnat1v

To th xtend that th y c n do so, they can be influenc d by
th penal"e hieb th law hold out for int ntional wrong-
doing. To the xt nt that their d lusion viti t th .ir
r asoninq by dlsquising from th th n ture of wh t th y ar
doing, or the moral and 1 gal con equenc s of their actions,
they will fall "Tit-hinth exempt on provided by th MtN ught n
rule •

•

Beyond this, th r is nothing unju t to th in holding. ,.
th m crimin lly r ponsible for th ir ctions: and th r may

11 b an injustic to others in r moving from'tb m tb
d t rr nt which th law hold out to th an.

Th 9 n ral principle, th n, 'thatresponsibility should
xtent as far a mens rea tends, can b applied without·

inju tic to th ntally disord red no 1 than to th
s no. In so far a th affliction of the entally d1 ordered
mak th incapabl of being au ceptihle to th deterrent
provid d by th law, th y make them also incapabl of th

tat of mind constituting th m nB rea of th v rlou cr~ •

<.1.1'1) 1 Punishm t.•

C pit 1 punishm r is in a rticul rly c te
form th stion of th insanity def nee. ny legal

chol rs 1i v th t th hi torie purpos of insanity def nc
h b n avoid capital p nishment.7 It makes 1itt1 or
no 41ff renee for th protection of socl ty wheth r th
murd r r is d tai d in a ment 1 in titution for th insan
or ine reera ed in a pen 1 institution for convict d offend r •
Thu , wh n th puni hm nt for murder i 1i e or term
imprwsonm nt, the outoom of in nity d fane do not c rry
th sam eriou con u nc w th punts nt i d ath.
In the 1 tter e • , th courts on n lns nity pl m y an
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th
lif

diff r nc
and d the

b tw n incaro ration and x cution, b t
Wb n capit 1 punishment is &boli h d th

r dund nt nd 10 e mo t of its
L w form Commie ion of Canada
working paper No. 14

n

inf>an1tyd fene
practical 1m ortane. 'l'h

xpr s d this view in it
For 11 it tb oretic 1 importanc , th in anity
-ef c - w form - i now of 1itt1
praetie 1can qu nc. Probably a r su1t of the
virtu 1b01it!on of capi 1 punt bment.

When capital puni hment is r tain a, th a es m nt
of the mental st te of the d f nd nt th tim of the
cr~ nd of his fitn ss to tand trial become crucial

vid nti ry ius. In d ciding on th ius the
po ibility of rror 100 larg b 0 u e th ins nity is ue
is ttl d not on the basi of objectiv , hard facts, but on

ubj ctiv frail psychiatrio diagno i. It is true
that the in 1 d e1sion on the inoan1ty d f ne rest with
th j dq a not bound y th sych1at~ie evidence
present d in cas. But it 10uld b too optimistio to
exp at th common ens of th judq to ke good the
d feci nci s of p yeh1atry. Judici 1 rror, oontr ry to th
popul r conception, ar not restrlc d to cases 1n which an
1nnoc nt p rson i convict d or a gu1lty rson is acquitt d.
Bec u our criminal law r coqnis s insanity at th ti of
th off nee as an exculpatory co.d1tion, w h v to

cknowl dg that jud101 1 rror i d ev ry tlm an
insan offen r is oonvicted or a "normal" off nd rid clar d
"not q 11ty by re son of in n1ty.~ Th otenti lity for
uch rror is nh nced nd aqgr v d by th r t nt10n of

th d 8th lty.
First,
plea
ri k

'capitalpunf,s ,nt incr a
nd eon qu ntly ine as

of jldicial arror •

s th fr queney of insanity
th rob ilit! and th

S cona, although th
pr nt wh n th

pot ntiality or i tak i
stion' f materi 1 quilt is

alw y
cid d, it
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it i much qr ater wi~ r qard to the is u of mor 1 quilt
and th mor 1 1 t of th cr • Th1rd, 81though the
potentiality for rror 1 ~ r pr nt 1n any y tem of h
juatic , it 1 much or riou when th I1f of human b inq
is t take. Errors of ju tic not involving the taking of a
buman lif may lw y b r vok d wh n the m1stak i eli.coyr d,
thougb th b don by 1mpri nt or la llinC]i usu lly
irr ver ibl. C pit 1 pun! nt i not only irr v rs1bl it
i ir vocabl as 11. Th qr at pot nti 1 for rror
r 9 rd1nq tb in anity d f ne can b ttr1but d to t 1 a t
thr factor z-

(i)

(i1)

th xtr difficulty of r acbin an
of such a compl x and r 1 tiv notion
insanity.
th lim1tation of psycbi try and th
psychiatric eligno i of in anity.

d qu t dsfinition
the concept of

frailty of th

(11i) the difficulty of link1ng th elf nelant'
d f ct, if such h 8 b n diaqno d to hi
off nc • vr I1 ~I '::>\

US

el1 or
alleged
~

RY

(iv) Propo 1

It i on th1nq to ay that th in anity f nee coupl d
with ho pit liz tion ft r cqu1tt 1 1 con i tent with th
purpo s of th criminal 1 WI it 1 quit anoth r to c1de
on the purpo e of th d fence it If. A 9 n ral as umption
und rlylnq th in anity d f ne 1s that it nabl s oc1 ty to
di tinquish tw n th c wher punitiv -eorr ct10nal
dl po ition 1 appropr1a and tho in wh1ch a d1eal-
cu tod! 1 di po 1tion i th only k1nd tht tb law bould

llow. A d1viding lin dr wn b tv en th crim1n 1 off nder
and th in anity-acquitt e. The form r r ive public
cond mnat10n through cri n 1 convict1on w1th r ultinq
pun1tlv nctions, the 1 tt r r e lve no public cond mnation
but is r trained for tre tm nt of his mental condition to
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nsur th nti- oci 1 conduct i not r peat d. The insanity
d f nc allows introduction into th crimin 1 trial of
psychi tric t timony concrning the aeeu d's ment 1 condition
at th t.i t.h criminal at w eomm1tud. Th authoriti
contend thi t timony i not r 1 vant if the ultimate oal of
th crLmin 1 ttial i appropriat disposition of th individu 1.
'I'hinsanity d f s y nothing of the eeu d' current nt 1
condition or of th probability that th condition is t atable
in a mental hospit.al. 'rhus,th s authoriti s arg that th
criminal t.ri1 should b conducted without p ycb1atr1c input
on the iS8U of 1 gal ccountability nd that p ychiatric
1n ight hould be r rv d for post-eonvietion an ly 18 of
prop r disposition of th offender.9 •

Other abolition! t q~~stion wh ther a line should b
drawn at 11 betw n confin mant of convict in pri on and
confin m nt of non-convict cquitte 8 in ntal hospital •
To th s abolition! ts, th appropriate choic i

ignificantly diff r nt. If th commi ion of a cri
r quir both th COmm1 ion of a criminal ct and criminal
intent to commit that.act, the individu 1 who lack criminal
in nt. cau his ntal condition deprived him of fr will
i8 simply not guilty of a cri • Tn in anity def nc ,
coupl d a it i with commi nt of th acquitt d individual
to a ntal hospi 1, is vie d a a devic inappropriat ly to
eon£1 indivi ual who should go fr • Gen rally, unl all

nt 0 an off ns can be pr n again t an individu 1,
c n b n ith r convicted nor confined. 'l'huth 1n anity

nce d s not
••••ab olv of criminal ra pon ib1lity "sick" rson
who would otherwise b subj ct to criminal &Dction.
Bath r, it r al function is to uthorize the state
to hold tho "who mu t b found not to pos e th
guilty mind .m n rea" van though th erimin 1 law
d mands th t no rson be h ld criminally r span ibl
if doubt i c st on any m terial 1 t of th offene
oharged.10
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Th s uthor1ti
ntal condition

ould limit vid nee of an aeou d'

••••to th qU stion of wh th r h did or did not,
at the time of th aot have th prohibited mens rea
of th cri of which h i ch rg d.l1 ·

Both abolitionist position hav b en subject d to tt ek.
In his definitiv book on th insanity d f nc, n Abrah
S. Gold$tein critieiz s the first oppo ition discus d abov<•
H cites four major obj ets to par t1ng th off nding act
from tb ntal at t of th offnder and r a rving vi. nee
of nt 1 condition for the di po ition 1 portion of th trial.l:

Fir t, th juri diction th t hay tt mpted thi h V<
n singularly unsuee sful. court h h Id that videnc

cone rning th r 1 nt y not be excluded fro th
guilt-finding portion of th rim1n 1 tri 1. Tbl, evidence
of th d f nd nt' ntal condition ha b n dm1tt d in
both portion of th tri 1, and in s enc the d fendant ha

en accord d th opportunity to prov his in anity twie .13

'l'h eond m jor object10n i that a propos 1 to
d f r con id r tion of ~ f ndant's ntal condition to
th d1 po ~tionalt 98 would r sult in convicting om
lndividual who ar now acquitt d beaus they lack __~~~
E ri nc indicat

••••that pram tur ly lab ling p r on n 'off nd r'
1 mor 11k ly th n any oth r single~f ctor to
confirm him in a criminal car r ••••nl

Third, k ping line th concept of bl ls s ntial
to the contin d ord r of 001ety, for thi conc pt fost r
individual r sponslbllity. In our cultur , th prlncipl of
blam orthine establl h s th limit b yond which non-
conform1ty y not go without such limits, ocl ty would
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become lea law-abiding. By givlng person the opportunity
to contest bis blameworthin ss throuqb the d vic of the
in anity d fene I oci ty r inforce tb individu l' nse
of obligation. Th individu 1 is not viewed a a proqramm d
machine who bas been acted upon by force b yond bi control;
rather he i a surned responsibl for bis own judge nts unles
the cont.rary is stablisbed. A propo al to r serve for
dispositional u e only evid nc of rson' ntal condition
would erode the cone pt of blameworthines and th r fore aken
the moral ord r.

FOurth, for blameworthine to remain the basis of
•cantinu d ocial ord r, th decision to ~po official

cond tion throuqh conviction or to how court campa slon
through cquittal must b made by a oourt or jury rath r t.hn
by p nel of xperts. Th publio intifi with th court
and i influ need by court d cision •

(y) Th Significanc Insanity Def·ne

The mant. 1 condition of a person acQUs d of ori
b rais d 1n two 4i ffe nt d t rmination. Th fir t d
is def ndant' compet.ncy to tand trial. H r the court
examin s th aocua d's present m ntal capacity to participat
in th pr par tion and pres ntation of hi defence to the
oriminal charq. Th second d termination is def ndant'
r pon 1bility at the t1m th crimin 1 act was committ d.
H re, through th in anity def nee, the court xamines the
acou d' p d ntal capacity in ord r to determin wh tl r
criminal oondemnation is appropriat.e. Of th two issu , th
lat.terhas r calved th mo t ttention from scholars. Howev r,
th ignificance of insantty d fence has r c ntly b n
qu tion d. Profe or Norv 1 Morris eloqu ntly at ted:

ay
rminati

R1 rs of ink, mount.ains of Printer' ts
of p r h va be n xpend d on this i u (t.h insanity
d f nc ), which is urely margin 1 to th ch ot.icproblem of ffeettv, rational, and human pr vention
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•

There ar at last two rea ons for aasertinq that th
1 portanoe of the insanity d f nce h be n x 99 rat d.
First, th inquiry into competency to t nd trial h
traditionally b n the critical ph in 01 ss!fyinq aQd

16dispo inq of c e8 involvin9 ntally disturb d defend nt •

A s cond rea on for asserting that th insanity is
r lativ ly un~port nt concern practical choice facinq a
def ndant.

•
Th· cons quence of suoc ssful assertion of th d f neein 0 t juri diction is confin ~nt in a maximum-

curlty ho pital with littl pros ct of car or
arly diGoh rq. A d fendant ••••would a onably

subj ct himself to capit 1 punishment •••• A sertion
of th d f nc p r to be directly sociat d with
th s v rity of th off ne nd the th r utio
r pu tion of th maxim~79 ou~ity ho pital in any
partlcul r juri diction.

N verth 1
importa c
the Supr

s, rent d v lopm nts suqq t

of the d fence. In 1972, in ~.
court of Unit d Stat s held, ~

incr s d
v. Indiana,l8

••••th~t r on charg d by a s~ with criminaloff nee who i committ d olely on ccount of hi
ine paoity to proc d to tri 1 cannot be held mo
than th r asonabl perlod of time nee s ary to

trmine wh ther ther i a ubstnntial probability
that h wi1 at in th t. cap cit.yin th for able
future. It 1s d t rm1n d th t this is not th c ,
th n th tate must ither in titut th customary
civil commitm nt proceeding that would b r qu1r d
to commit indefin1t ly any other citizen, or rIa
th d f ndant. Furthermore, n if it i t rmin d
that th d~fend t"" rob Lv soon t'l111 b abl to tand
tri 1, hi continued commit nt mu t be justifi d by
proqres toward that go 1.19

B c u nta11y disord r d def nd nt can no lonq r be
ind t r.mint ly and ev n p rmanently co tt d to a m ntal
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hospital a inco tent to stand trial th r are pot ntia11y
more def ndants who will be returned to court for trial and
who will ss rt the insanity d f nc to avoid a finding of
crim1nal r sponsibility.

v~) Defence of Insanity

Dean
In urging th

orval Morri
aboli ion of a 8 para

ob rv d:

in anity d fene ,

It too oft n i overlooked that one groups xou1pation
from or~1n 1 r span ibility confirms th inoulpation
or other group .20 •

That si~ple p rc ptlon pr vide 8 well th prinei 1
jurisdiotio for r tention of th defenc. For it i through
the on-going, ca. fi)·-by c se proc as of xoulpating th non-
responsibl that saci ty evolv s it concepts of individual
aucer In7 nd aeco t ility. If w abolish in 1 rg measur
th def nee of bl 1essnes, w d traot from our ability to
impose blam. The number of offenders so exculpated is
lik .l.y to r main mall 1 th yare the exception we use to
prov th rule of rsonal ocountabili ty • Symbolioally,
their ignificanoe out trips the social gains to b realised
by submitting th m to our 1 rq 1y ineff ctive corr otiona1
proce s.

.-1hatth 1 hould parliaI1
def_nc ?

do about the insanity

In Gd, one may doubt any S oi 1 com tenc of a
legi 1a 1VI bud, de ling with th i sue on n abstraot 1 vel,'
to formul~te a " ·st" of criminal re ponsibil1ty. Th
b tt r form for evolving our notior of per on 1 account -
b11ity nG mea uring h again t our dev loping knowl dg
of h~~n behaviour may b individual 0 S s d pending on
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tholr own air t e ••
th t provl us with bit

ow 1 ek ,

or it 1 th ind1v u loa ••
pi 8 of knowladqe that

The first.option, n 1 for 1i
ita h 1Ul, to provi4 proc ur for r
of i 1r naJbl1i y, but l.
" " t.othe a n 1 w ( aught.n ).

A 88 n4 ptiOll ul4 b rt 4onU.nan

die 1model to di8regard c ly by the 8.
Thi.'option would laav the 1 w of or1m.1n1 r ons1b111 y
f to d lop with judiclale.perien. It 111 nhana
that d v.lop nt.by r vl q the d1stra tlon of determining

h f an's condition y ro rly t "tal
418 a or 4 fect," cone itt tly.r cinq th ourt's
depend nc on a a. •

Finally, it 0 us. urt,' tantion on vh t
th ntr 1 i8 'l ~ b Ian to be tr at an r 1

.1 .wor 1. d t.h cone r of cial orc! r.

ith r op 10 ddra ••
i au of wh i to done wi
non-raapen ibility nd rcelv

nt1nu1ng to thr t other8.
lytl lly 1.tinct fr th

irr ~p lv. of the legal
conti nt ddr 8 futu
relay t only s a ctor for

• portan practical
lttad or

1

offencler
ntally 111

u th t i houl be
e of re POna1bil1ty

Pre n lve
at conduct 1son c.

Ind e, 0

"j tly" r .po
to onfrant th r

hi
ibl

1 is

n fit of the ond op ion,
t y be that it will for u
in pr v ntiv confi nt which
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now l1e ked hlnd th" clal v rd1ot;"of'"not qu11ty y
r 80 of insani y".

In 01d1 If ould cont1nu to t11!
t con 14 r wheth r there • any

ahaolv from or ina1 r pona1b111ty
o use th yare un 1 to conform to the d nd of oclety.

Th writ.er 11 v that sbuch 1ncUvldu.1 1 t nd that

q1v n ocl ty • curr nt ta.q of d v 10 nt, th In n!ty
dfenc 1. an appropr1 t d vie for d 1 ng wlth th •

He r, abolitionlstsarqu that hav1nq ,n
i anity i8 en 1 , for entally 4i ordered
lnd1vidu 1 who 1 &bsolv from or~nal r pon 1bl11ty 1
then nal1 by pl c nt in ~ ecurlty w rd of

80-cal1e4 ntal ho pi'tal without t.ratJnentfor n !nd fin1
ntenc th t could ontinu for life. Their solut10n 1 to

abel! h th insanlty d f nc and ubst1tute th concep of
Such 01ut10n would r sult in pur cqu1tt 1 nd

r 1 a belt into soc1ety of tho e ind1vltdu 1s who "hve
co 1tt 1n th pa8t - n4 who y ont1nu to 00 it h
futur - crim1 1 ct wlt!1loutth r 1 it ar1mn 1 Int t.
Tb writ r j at th1 olutio a pot 1 11y n~ rou nd
th.r.~oreund tandab1y unaccept 1 to oci ty.

'lh tr n9~h of th abolitlon!t ar
in h lr c 11 for 1~1on of th ins nlty d
in th lr rtlon th t 001 ty f 11 to. ak
d18tlnctlor.b tw n th tiqma of involuntaryin8tl
d e to conviction d th i of lnvolun ry
i tlt tlonall tion a a to nt 1 normall y. If th In
at c 1s to b r t In , thi prabl \1 t be confro

Tb. wr1t propo 8 th t t.h 1n anlty d ~e co brat i d lld

nt 11e not
but rather

nlnqful
uUonali zatloJ

ty
•
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.X9 nd 0 lnclud tho
oel ty would define as

wh nav cr1m requir
t d with

1

individual vb
not cr~nally r

ary
tlcular meJ1tal

11 y
4 nprov

fr

ould
1

an nllght d
pon 1ble. Second,
lament that th
t te, videnc of
admi ib1 to

par te apart
f c •

If th purpo of the insanity d f nc i to find tho e
lnd1v14 1 who r not crim1n lly blam worthy, ntence-
s rv1n convict. Whth r 1mpo d by law or by practic ,
r lr t th t n i i idu 1 fully pl adinq th
1n nity d f nc it d to aim urity
fac11i y for n ind finite ttm d troy ny ju tifle tioD
for d f nc nd r uc s 1 lqn1flcanc to 1 th n
d ml 1m •
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Cr1m1n1 punis nt. ana ~ parUcular d1aposlUOD

or r of is 1.ble Ispo lUo that. th lav
ort es (or a: to uthorl_) 1 e a of rSODS vb

baw D j CJ 4 through t 1 ti.actl ve pro s of the
or nal law to be guilty of or • PUIli Dt 18 co capt1
cr1m1nal p\UlJ.. t 18 a leg 1 fact. Thls aistin tl Is
obs a by refer s ln judicial opln1 to· 1. t-

t 18 t Lip 1& t·• For pi #

, portatl0 of All al.l n for
IDe1I1be.rp In th C un! t Party cI r at t t th t

cb r p qround for portatloD f~ ~ allen'
JDeIlllbershlphad tarm1na w a phsl by th S pr Court of

1 tate qat t claim, 9 o. ra, that. it
COD tl tute4 ex post f eto . pun! t in eonu tio of
th natit tiona! p~h1bit10D.

Th court ref 4 to characterize th portation
Wl1 t, or so they said. .t y re J:1 f iDCJto

call it 8 not puni at eODa.lder 98 r 1 concept.,
b t r ther partlcul. r kind of punisbllllellt, crim1n.al or

rhapa quasl-eriminal. If they had a tb t t.h
port tiOD va qa i-cr 1 punls t, it would fall

vl thl prohlbltio of tb x po t f to cia •

prea
to a
alv y
q1l1lt.

IJ.!b r • of pend.aibl PUola.foa&i_

.t ry bra ct, r 91ng f
.speDded sea at the oth r. Cr
i cl b u not 11 ted to • fo

Typically, this j dq nt 1

1 at th .
t. 0 eztJ:

Dalp nt
1 jud t of

en1tel~ when j C],

th,
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deteJ~.nes th t accua d 1 qu1lty of th off e arged.

wrl r 18 of t 1 th t, th are two
ult1 purpo as to e by cr 1 pun! t, th t
is, th rved infliction of uff ring 0 evll doer and
the pr ntion of cr e. '!'he two purposes are
in tilll , and th or lists h t d d to that
on or th oth r of the purpoas t be j tifiabl to
th elusion of th other. 'lhe wrlter ' poiBt h r ls
that, Dot s ply cription of exlst1nq re llqr but
a a tl pr scrlption for 1 a1 ctl , the inBtit tiOD

•
of crimi 1pun! t drav \lit tan fr both of t

ul purpo s; 1 would be oclally d ginq in the
to d1 card eith r. for arg'u1nqthi point,

h r, it irabl to elaborate what th
cript1 0 ul tim punpo of pt.-..

v

Althouqhp nt is explaJ. d
8 r t:b ori , the insanity def n h

inconsi tent with ach.5

o the pUon th t ubj
highly pI ate ri t or other
8 cUon 'will d tar h fr cr s
bee will not want to gain. hi th ory

th 1n4i i 1 i ahl to co pr h nd the a ctl0
i 0 d on law io1 tors and to r opondaccordi gly. But a
se",.%.ly di order per on y ot 0 d terr d. Bow ver,
the exls nee of e insanity 4 f n co 1 d with

spi lization of tb i ivldual vb sf lly rai s
def c afford oci ty the opportunity to treat h nd

th r hi potential for re ti tiOD of criminal conduct.

public's
th ory tt P to reinfor~~~~;;;..

n ncies by punishing th
th

1 dl Idual
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ho not been law-ab141q. au 1
1DdIv1d Is do ot 1 nt! fy t.h wlth the ins
defencl&nt,the 1 tt r s t &elcva as appropri

terr 1e for tile publIc:.

Under the rehabilitation tb Ory, ci:i re i po d

to alter per oats behaviour to a pat rn that i oci lly
ee table. 'fhe in anity defence, coupl d with ho pitaliz tio

follow10qacquittal, pe ts rehabilit t!on of th nt lly
disordered rson thro h ppropriat tr nt techn1que •

• ine eci tation theo!y is b d on th d to
protect oc1ety fro dangero ind1vid ls. Hospitalization
followi aoquitt 1 by on of 1ft. ty f lfllla this
purpose bec th di 14 1 1s , ot for 80

fi_ period of t b t 1D: fin1 ly, Ul he is n 10 q r

'I'h trlbatio tb ry wblchh • receaUy n
critici a, 8 rt:s the ppropri s of society' inflicti 9
on 0 whoha inflicted suff iRg on oth rs. Cr~nal
culpability gaDrally requirn re - that i , an lntent
to co t er1m1n1 act. SeVi rely tally disor r d
per 0 • are eo id red not b orthy beca th y lack th
capacity (free will) to fo thi crimi al lntent. 'l'he
i sanity defence de loped sad vice to pr clue! trib ti
p ~ of th incUvid ls wh oaiety i W1I a not
hl worthy.

t invol
ch

at i8 j

8 s ffering is a
an rras nt as
tifled ca it

r 1fact that
arr nt. 8 tit j

it 1s to the c1 th t P 1
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for h
d to pro

ltWll offend r
t soc1.ety fr

ar 11rq c1. ca a

th ir predatl0 •

- -

tendency to introdu Is fro die1De
social Ifar. into th cr 1 justIce syat in juxtapo ition
with the tr itioD 1 iastit tiona of crimi 1 j tie. h s lts
own merit and oient1fic limit tion. 1J.'h 1.c1 1
fIts conveni nUy withln the fr rk of chool of thought
orIented to effie~ eye The &oct 1 welfare 1 11kewl
us ar t cone rninq fflel.ney, but potent! lly t le at

It i capabl of qo1n9 tap yond thia. It s a the
tlcr 1 1- w1thl Msr 1 11f context an thus it rk
tog ther with tb tr 1.t10n&11n t.1tutlons of cr 1 j tic
but wlthout th lnt nt1.ons.

Tb tal Tr nt Aet,6 1 b le lly 1:ri t
orl Dted. 'l'h powers 1.volv d 1.nth e 1 ry 1.on
proc or ther to enforce tr t on that group of
cases wbere ulsi.on 1. ce aary e1.ther in the Int r su
of the p tl t or of soclety.' In th1.s ns the Act 1

rta1nly unl , un! In the na th tit offer the
par digmof all tr t 18, th t i , th t th person
1 Ul and tment, xpert- will decld ana
th t tre qiv ctive of the wi h of
th pat! t. ith thl 1 of an 111 s, tally
111 people e be r ard as tmintenti.onal deviant who

e and require trea t, and tre t of cour
.in oieal • I ther y jutiflcatl0 for d

ul ry hosplt llz tion?

The Act U99 at two justifications for
ho pitallzat1on. These ar , the patient' OWD
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protectJ.o of 8001 ty.
j Ufle tlon the Ac~ says:

lt co erns ~e fo r

stifl 1e to lnfringe an 1 41vld l's lfberty
lntera t? Thewriter sug sta tb t s

the nt 11y ill rso s are 1 c p 1e
1v that th Y t obliqe4 t.o

J.th r ho pital or Pri 0 authorl ti s.•

t 1 it ever j
solely ln hi
1 ivi4 ls uch
of 100 ing af
ace t lp fr

pro
As qards th

etion of octety;
s coDASjustific tion, th t 1 , th
th ct says:

ati f1 by 1 fo atl on

It i. a tt that er1' society t protect itself fr
ant1- oc1al beh vioura, ana doe lnter l1a thro g-h the

ch n1 of the cr oal 1 " and pul ory hosp!tallzatio •
tho justification for co trolll 9 other ant1-social

Person , b t tb eban! i 41£f rent.

nt 1 ill s in per on e d of cr r 1 s
th legal q StiOll of the individual' e tency to enter
into tb 1 qal proc ur s of trlal pun! nt.. once
b is 4et rmi d that. h is 1 capabl of tleratandJ.nq the
natur of tb offence h i charq with, h ls s ply
o pulsor~ly hospit411z 4 nding vb he r co r •

Discussion , tb refor , of th qranted to th
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d1cal prof a1 under the Act t be 11 d to those
lavol" 1Jl the hole cr1.m.11 process. 'l'he D· pt of
u t ntal i1 1. a1, for tb psych1 ul t

can withho1 ue t in the 8 hen provide
1.t a above. 'fh rules p 1 cry
ho p1ta11zat1on are un1qu a1 ciflca11y
with at 1 h lth t it s th t tb Act • part and
parcel of wi er tr ad which t.r j5err d or 8 ply qa" ,
powerto e rtain 1nter steel qro p 0 01 d to b an
e tl f1cally ort ted to notions of - 1fare- or
be t -in rests·. Link can be de here nth vh t Davld
Maycalls the -t.rea nt 1w1°nd -1th Xe th Dl '
co pt of -dl cr t10n j tl - wb 1'8 vi t
d1scr tion has Incr a d In see ty to polnt
"her discretionary power1 •11 Tb d1 cr tlonary

r w1th1nthe die 1 1 1a rhapa th t 1 portant
for of tr nt a it rr nUy ex1..t in
criminal justice y t • Th discr. Uonary por of th .

cal 1 ad ocat for decision to be 1ndiv1duallsed,
that i # relate to the indivld l' a ds an ot to

&tract 1 9a1 rules ch as th rul a i th Act. One
decisions ar i dividualiz ,theD, it is submitted, it
be100l11Satiffle 1t to fo lata Pr 01 rul , for 1n th
ar of· le change- rul s cannot, d 0 not, t eee t
of indlvidu 1 ar1ationa.

110 1 s , 111 p1te of 1 wi. q t.h pr J • of
..: 1 ory bo pital1z tion in wid r scei 1 t • it is till
~tant to ot th t th psychiatrist the fi 1
d isio. s port this d c1 ion the actor III t h v
an pplicat10n fr th near st ocial workr. t what
ay h ppen if th social worker d1saqr ith th actor?

th ~ 1 Co 8sio' report 1t i clear that t.h
sac1 1 worker re not of equal tand1nq 1n the e pulsory
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a sslon proc dure.

If oci 1 work r r ~o con Ider th ~ the
p ti nt honld be co ulsorily a tted to
bospital but thi.s w s not r nd by th· 12
4octors, the vi w of th doctors woulelprey il.

Howe x , what h ppen if the revers Is tr ? tha~ i8, the
doctor w t dmi slon but. the ocial work r 4i qree ••
B re the e ion wa qu1.voc1, it .tee! that doctor,
partdcular1y thos. with e 1 ce i th dia i8 d
tr a nt. of nta1 disor r, are b ttar quali fi • th n y-
ne to diagno. the patient's ntal. co it.ion, to asse••

hls for tre ant to j CJ the prob 1 ffeets
if tr a t 1 not provided. The ion did not think
that any re pon inl soci worker would lightly dlsr 'lard
or ellss nt f tb t. dvic •. But pOse they do, what
t.b 81 Her< the ion cbs cure for it recoqni ed

right of th ocl 1 worker to fr to c11n to 19ft
th or< r, th uqq tinq that th d1fficultie8 such a this
s 14 ari , b t wh n y do, t.h Y could solved by
disc 8ion. Whath ppens if th t fails too? 0 r
was provi d on that que tion. The writer submitS that
ince ins i ty 1 a legal conci 10n and inca th re 1s
m! d rs~and1n9'betwe doctor d social ork r

to 1:her tally 111 p r on i to dm1t d or not,
th tter 8 ould be r< ferr d to a j 49. The jud'l i
th suitable arbiter e n if he y lack die 1 or social
a lysi. Th r ason i t Q times th re ar , . s i8,
often • cas , co flictinq P ych1 tric t

r qarding the d fe t.·s ntal tat t the ti of th
off nc • psych1 t.r1at for prosea tion y stify
tb t the nul f cult.i of the ccused re not. 1r

co ittedhi cr±a, wh n oth r psych! ~r18t for
th f n y tte t th t h va 1 a • And th ·lay·
judg h s to find his waythro qh of confl!ctinq
psych! ute opin1OJlS. Th r for, in ca mi understanding
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CHAPTER FOUR

SHOULD TIm CRIMINAL JUSTICE SYSt'EM PROTECT THE MENTALLY ILL. .
OFFENDER OR THE SOCIETY?•

Themost hot.ly controverted issue in the criminal law,
i the q stion of ' tb r d, i~ so, to what.ext nt and
according to what criteria, individuals who conduct would
oth rwise b criminal should be exoulpat d on the ground that
they w r suff ring fre ntal 4i ase or defect whenth y
act d as th y did. Th q tion of crit.eri h en th
foe of 1 gal debat. , with muoh1 arned disput tiODabout
the m rit .and d rits of t.h K'Naughen rul •

In this chapter sh 11 not de 1 with th 8 important
is ues inc hay lready discus d them in chap r two
but only with tb prior qu ation: should it be a protection
of t.h oclet.y or th mentally ill of end r? In other words
the question may b framed 8: Whyan 1nsanity det nc ?
Specifi~ lly, mu t. the minimaldootrin 1 oontent.of th
criminal law provide for suoh an xcusing condition?

It i8 beli d th t., t the pr t time:l m t," nd' ~
we should dis gr with tho whoa rt that the dictates
of utility require it. 1s that, in a pur ly
pr venti v vie of th funct.ion of th orim1n1 aanction, th
QB. for an in anit.y defenc i w ak ind d. Th t crt
.cur ly, ind d tne 0 pably, upon limits tb. t. ar imposd

throu9h th iotat of culpabilit.y refl cte4 in th
1nt.eqJ:' d rational of punishment..

one might rque that. such rson po s an inherent.
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d ng x , to th oe.i ty, 1 that the 1 ok of &blllty to control
b h vlour th t 1 4 to hla acqulttal ht 1 4 to th c • 10n
of further proh1blt d act. The t'ltal t lnvolv d,
howv x , la th t of the f ncia.nt t the t of th ae
ch r9 , hloh y be !DO th oJ: ev n y ln th p at t the
t of th aoqu1tt 1. '1'h lleation for th fut.ur
b b viour of def ndant, or tor hls d or furth
ln tltutlonal tr n , difff1.cult to pin down r 1y on

b 1. of a v r let of not guilty by rea on of lnsanity.

t U8 begin by con ld.rlng th con noe of a v rdl0
of no qul1ty by r ason of lnsan1ty • S diet does no

r t to r 1 a th raon tr cu tody but 1ns d, 1 r
ut 1ea11yor throuqh proc ur 8 CUB Q 1ly invoked,

oper tea to d prive the per.on 0 11 rty through confln t

in institution c 11ed ntal ho pital.l It is notewrthy
th t th 1n t.ltutlon in q tio 1 in t r pect v ry 11k
a prl 0 ,th COnfi n th re 1 not ked by
a ot ly th r peut.lc re9 , an4 th hl r 1 i rm1nd
in p rt by a judg nt. ot the rlo\18 •• of th on at for
which he w trl d an ln part by an • t. t. of hie pr nsity
to repe t. th t or si 1 J!' conduct.

For • le the.e aquen. of a diet of not
9\11 ty:by r on of i ty, d th absurdit.y of th
in 1ty Why not abolish 1, sk th cr1tJ.c.,
rell v cr1m1n1 pr as of th to 11tlq th 18s ,
and 1 t th di po ltlon of nt.ally 111 offend r t en d
to aft r conviction, w1thot reg 4 to 1 la~2

th both r of th i anity del ce
it 1 to 4 prl criminal 1 w of .it

of fr will. Th cr~ 1 etion s ln d
s not r t 0 an • !:tl0Dth t h conduct 1.

ohi f
r11er,
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tter of fr ch?lc. In or4 r to p re,
significant th even the prev otion of .ocially un4e ir 1e

havlour, t:h er n 1. t.loa ope~•.t. if h an 1nqs
hay fr choice. Tobia eontinq nt d trum 1 poait of
f om ia what ia cruc::1al1y t a1:ak in the ln anity f •
Th rea m t be. r COC1n1tiOD of th q n r 11y 14 S8 tion

t so p op1 ar, by re on of n 1 illD • , algn1.fie tly
lr d in tn lr ltional c p clty. T point 1 th t 0

klnd of'lln t b elrwn 1n the f of ou lntuition,'
h 'Y r wro ghe d d it Y , that n 1 111ne s. contrlbut
to voll 10n 1 pal nt. th cr1min 1 j tic system
hould rotect th n 11y 111 rson by pholdlnq the f

of in ani y.
....,

1J y

How' r i volitional 1. al nt 1s cuiturally
coo41_io tt r. ~ r 1. nothing 1mmutabl about it,
nor 1. re anything ut 1 about the 1 w', re etion.
For 1, pr ntly r 9ard epl1 pay r ultlng in
80 qr at • 10 • of co cl0. th t volition 1 e act y i

r1y destroy 4. If person ng q 1nri in 1 cond t

whil in an pil ptic fit, y th t h a 1.ncapabl of
rform1nga voluntary at and cquit him. unlike an

ins n1ty cqu1tt 1, hls olsion 0 rat s to rele s
r on f urt:h r tody. It. 1. 1. bad not

COllnm1t d th at at 11.

t the 0

d.epJ:'lvtion of
~,~~ M~a~*gvn8et~.

r oogni th t cultural
d w1th urb po'" ty y in

tutllaIlt.1n 1Vidual's e paclty to Choo
p~lbl. to ft9 n in ntl-a 1 1 eon t
mmllber of sooi ty. Howe r, we qard ho

~ify an xcua 0 th groun
1 as e did.

,

mak h
~an th ••
conatr ints it tvo
th t r&On could o~
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P rh p ,

• well a
u.p nt.
two Ktr
and why

d Y tb 1 w wl11 take culturally dlffer ntl 1
physlologioally diff I' atial vlew of volltlonal
The In ty ct f ne 18 so re t en tb s.

, whichh Ips to explain whylt ls so controy I' i.l
are so lv 1nt &bou recognizing it.

If klnd of ntal 11lfte • 1 hewnto b ~ che 1041
b 81 , or omeother expllcity physiological origin, we 1ft y
abandontb iv lent re oUon of acquit l-c: -detentlon.
This is, of cour e, re specul tlon. '!'hepoint the wrtt r
1 aking ls th t our tUtuus towards volitlon 1 palrment
can CIb n9 , and th criminal law can cbang with th 1ft. However,
a tter. and, to impos. the ral cond tion of
or in 1conviction on r on whois thought to h va aoted
in t of vere volitional impai at wouldbe to abandon
th notion of culpability in lts JftOstcJ:UcialU8 •

Th. 1n ani ty 4 fen cannot.be vi wedas an xou e in
the orcU.ruu:yense. It wouldbe ore...; rtand 1 to ay
th t ita suo sful invocation ls d1r otlon to punl h but
not t.o punlsh r1m1nally. Tb for (1 incarceration of---per on in a nul inst.itution b 0 us he h 19ftal d h
dangerou .as by co tUng vb t wouldordJ.n rily an
offenee is o. arly a fOJ:Jllof p 1 h t. Howe r, it 18 not
criminal pun1s nt, for 1though it. ia 1mpoe" to xpre
e \In! ty conel tiODof th original offence. Thi, we
have .een, is vb t d1 tinqui b 8 cr1m1n1 punisbm t fromoth r
fo , aDdit i preCisely Vbt is lacking 1n the cas of the
lna n1ty 4 fen •

It 18 no r by that th in an1ty def ae h nothlng
to 40 ;"w1 n re and so i8 th f nce of inf noy. Tb
.tt ek r8 of t.h in8anity defance a ert that, like any --!!!.
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rea d fen , it hould lea4 ~o to 1 cquittal.J Th y say-that., to cqu1t on the qround of in8ani ty 1 to y th t th

actor d14 not have th requis1te PUP08 , knowl 49'e, reck1.san
or ft 911qence with r pect t.o • material "ele nt of th
offence oharq d and, that bein9.0 nd no off ft h ving
be n pro d 9 ln t him, he hould be uncond1tion lly
di charqed. Sin we are obviously not wl1llng to do that,
they ay the defence 18 sham and should be aboli.h d.
other., equally assert that the insanlt.y defenoe must b
pre rved becaus it i8 an peot. of n rea.·

Th wri tel' \Ibm!t.s im t, if one make ei th r assertion,
ls to canfus tb lel of culpability whioh is implicated in
th in ani y d f nee, with technical eulp bill ty r uir nt,
which are not.

How ver, the • s rt.ions flnd refug in th xi tence
of the 0\111r def n of "partlal insanity" or
"dim1ni h d re ponsibl1ity· p rt.icularly in the law of
homicid. Her the ide is th t mental i11n 8 m y be
adduced to show that th ctor lack d th 8t.a~e of mind
requi d for a particular hemic! 1 crime as, for x pl,
unla fut kllling with m lice for theuqht ln urder. That
would h the eff ot., if ccepted by the court ln the
particular case, of reduclnq what would oth rwi. be murder
to maDs1ught. r. Th 1atterls defln d s .unlawful kl11inq
of a p r on without 1ic forethouqht. It i8 no worthy
th t. th fen of diminish d responsibllity b ar no
r lat.1on to th insanl ty d fen , whl0h 1. not at all
.ddre d to part.loul r 1 ments of th offenc but rath r to
the otor' general nul oondlt.lon. 'rh diminished
respon 1bil1ty def&a 1 s ly a ful ploy to void
convictlon for an offen who pen lty 1 mand~ory death
s ntenc •
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Thecrtm1n1 1 00 titut deacr1p~on of ha a
whlcha 001 ty to dla our with th thr t of cr1m1n1
punl t for ~o e whoe t tho _ At the

tb cr1m1nal1 ri an 1 or t bodyof
qual1floioll. to tb s prohibition and tbre ta. All tb .a
quallflcatl0 xpres d in rmaof the

quir nt of •• 1a e thought blnd the
01 • 10 ax1m, nl! 1 it.

In. , th lnaanity d fen 1 not 1 1i d in
in tr1 ic to the lex of tal a1 t fen th t•

e up 0 t of the 1 w of eulpabil1ty. It 1. an overr1dlnq,
.;;;;.;;;;••.....o;r.;;;;;;n;.;;.;::r;.;:i;;:.sdef n that ia n med not with wht th

or 41d or 11e d \It with what kind of per Oft h 18.

In re t y at: the a. been. • en of he
tro ray prod by .erl0 ro to .1im! the

def no of lns t.y. Thewr1 r nowtun to what he ref r
to aa fund 1 0 j tiODto th. proposal •
•senUally 1t ls a i th Y0 en t.o th con Uon of

crl in 1 convictlon a 1a. of persons 0, on co n
en nottloa of ju t.l , are yond}) nq and 0 .ht. ot

t.o be pun! hed. A j t 4 h r1m1nlays has n
ob119ationto e a 41stl e 10n be n 0 0 ar
l1q1ble for this cond atton d who r not.

d of ernlty to 9i ration 1 bas to h
action n4 in tltut10 18 well swmu~!la. and stlll uph 1
by N1qr Walkerin h1s a~. 5 He rts inter a1i ,
th t th r1 1 j t.1c Y houl \I b s to ca
the n of uff r1ng whether to off der or to othars
by lts at ts to chi. 1ts • lor ord8 h

na th t. the crlm1n1 y8 should h 1n 1 8 P roach.
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In •• ntena1nq, disUnction is to be 41:wnbet; en
mAl'l~Al dlso r and the tre nt for an fut beh vioural

tiona of th t disord r. As J. 8 ted in th
on v. Rs

u •
e a

'th xi tal l1ty y, of our a,
be I: levant. to th r t.r1butlve th ory just.1fylnq puni bm.ent d
indic1 of r 1 culpability or (I sart of tha off dar. It
h n sa14 by y court. that th axJ.8 of uch
41 tub will bow lessr ability an4 is therefore

factor whlc:b will m119 te the Elty of the pun! hment.7

'1'h re a180 dicta to su.gqe t th t th eXi ten . of s ch
d1sturban w111not aqgr vat.e the.. r1~ of tb pun1a nt.
How r I fre the 'tr!butt point of vi w, ntl normality
ap a to r t in only on way, to th. rity of
punta nt low the p is t that 1a proportion to
th off no of wMch the of~ n r has been convict 4.9

on the th r hand, if th xl.~:lnCl_ of tal
disturbane 1 alaoe ompan1 d by pr naity to futur
vi 1. , it 1. of cl. r r levan to tha r 111t tlv

aory of pun1 nt a1 1a to fo th off 4 r
and reformation 01 arly in olv t.r Ung and curing t.h

ntal d1 turb and, pre ·ly, thereby 11m1natln9th
future d gerous .a.
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In conel ion, our criminal justice .yete \lst reflect
th kina of oaiety there 1s 1n K ya. Since Keny. ,
w have a democrtic sy an of 90 r nt an4"we re striving'
to build a 4emoct:atlc soc1ety too, 0 cr1miftal justice
syste must re lect th S8 by b$lnq rat10nal and mor h\llNlft8 •

H noe 1t must r coqn1se, d1ft ren be D th "sick"
and the "bad" and thus treat. th 10k ( n lly ill offend r )
wi th oalmnss, yet: w1th tea in.... Flnally, in the
purpo of t!he in anity d f nee 1s th re to pro at th ment
111 off neSer 9 in t. 1nj tJ.ce that could b f 11 them lf
such fence was not. th , the 1n an1ty d fence must tay
and van be extended to co r 1m11ar 1tuations uch a
auto tism and diminish d respen 1bl1ity.

lly
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8. On the oth r hand diet in T ylor v. R (1977) ad. R. 199,
sU9Q at that it i only tran ient or tampor ry t 1
d1 turbanee which will op rat to mitJ.q t.e and, by
.impl!ction, chronic or long-term disturbanee aught be
8ald to ag9r v tee

9. The a80n for this! th t th ntal disturbano is
regard d s something beyond control of th off nder and
80 thing rend r1ng th offend r' oontrol of his et.ions
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le88 th n campIte. Th 1 ck of campl te control
th refore serve to diminish th moral culpability of
the offend r, but it would b urprisinq position
Ind 0, if so thing over hich th offend r h s 0

control would r nd r hi conduct mar hl worthy nd
of qr ter mer 1 culpability.
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CONCLUSION AND RECOMMENDATIONS

If an cou d 1. to be ln a po ition to ex rei •• hi
right to a full and complete def nc , he mut be abl to
una r tand th charq that ha b n brought again t him.l

'1'h penal Cod

gistrate y or
th trial if he h
aecua 4.2

enUona numberof aurstht
r to put, into _effect at 'Various stages 'ill1

ny doubt about 1:h nt 1 conditlon of th

At any time whn uoh rson 1 brouqht bato
9i trate, the 1 tter y order that th aocused be k pt

under ob•• rv tiODby qu 11fle4 person whenin hi opinion

d acoor 1ng to viden q1ven by a doctor, th r. 1 ra on
to 11 ve th t the ccused y 11y 111 or that hl or
her nd may be unb lanced in e s • in which th ace d i

f 1 r on n4 1. ch rg d with an offence iaing out of
the de th of h r whornchild. The 9i tra y not order
this .t p to taken without h ring the testtmony of uly
qu l1fled doctor, xcept whencircumstance. d d uoh etion
and it i po !ble to flnd doctor who Q n x ne the
CQuad on hort DO~e glve evid nee.3

Moreover, th Yor r that th p ychiatri
obs rvatioD p ri04 last longer than ~ty-ei9ht y (but
not more than fifty-six day ) whenin hi. opinlon, .d ocordinq
to t st1mony~givenby a q 11fi d doctor, an ob•• rv tion p rlod
of that 1 nqth i. n e • ary.·

- but
th

Th law 180 prev!
for th rdict i

judqe or mqi

th t t any
brought ln or th

befor whomth accus

during the tri .1,
nten i po d,

is b 9 tried
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y, und r th a

r and the co
conditio nd for the 8

d for ob ervatJ.ol\purpo a s , 5
r a on ,

Wh n it p are th t the acoua d i8, by r son of
in anlty, unflt to stand trl 1, th j 98 or g1atrate a the
cas ay be, y d1rect th t ~ ccu d be x in elto

o rt ln wh to r b 1 oapab1 'of conduotlng hl d t no •
Wh n th rdlct 18 th t th otu8 d 18 unf1t to tand trlal
hut b k pt ln ouatody untll tb Pr 81d n~ 4ecld
oth rwl e. Wh n th accua c1 th\l$c1 t 1 d h r co red nd
loon ld r d flt to an r to charge brought galn t him,
th pro ding th t r ln rrup d re ult ot
¥ relictof unflt to stand trl 1 y r 8 •

trl 1 the eeus d h1ms 1f by
unabl r control 18

tim th off d.6 If judg
i8 convinced by the no pre ented by th

a ln t tb t the offen w s
t a rdlct of cqultt 1 by r a on of

uab verdlct 1 r turn d, th judge, or
erd.r th d tentlon of t e .aQua d ln a 8peclfic

pr sld nt ln410 tea what.d18po ltion he
reg dlng him.

During th
providing th t

otlons t th
or q18trat,
eeua d tb t b

e tte4, th

anity. If
III qlatra mu t
pl e 7 untll th
int D4 to mak

It houlc1be not tb t n ppe 1
rdiot of unflt to stand trl 1or a s

insanity.

y brought againat
ia1 verdict of

eo u e our er lnal law reoogni ln8
of th off noe 8 n exculpatory condition,

cknowl dqe that a judlcial rror 1 d
offender is convic d or normal off nd r 18

nity t th t

h to
ryt1 an ln n
d olared "not
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gullty by r a on of lns n1ty." Th po ntiallty of uch
rror ls nhane d and g9rav t d by the r nUon of th

d ath lty.

Flrst, pi~l punts nt inc~ 8 th fr quency of ins nity
pl a nd con q ntly lnorea s the prob lliti and rlsks
of judlcial rrors. S cond, lthouqh th pot ti lity for
m1 t i alway pre ent.wb n the que tion of materl 1 guilt.
1 deoid d, it i much qr t. r wlth r gard to the 1 u of

ral quilt and tb mor l.l nts of th cri • Thlrd,
1thouqh the po nUali ty for error i8 .y r pr ent.ln any
y8 of human ju tic I it 1s much r· 8 rio vb n the

11fe of a h inq i t stake. Errors of justice not
involvinq th t lnq of h n llf m y always revok d
wh n the mistak ls <11COy r el, thouqhl th harm don by
lmpri onment or lab llin9 is usu lly ir ver lbl. C pital
punlshment is not.only irr v rsibl it ls lrrevocable as ell.
Th gr t po ntl 1 for nor r· r41nq th insani y <1 fen
can be attributed to at 1 t thre tacotr.

Flrstly, the extre
d finitlon of uob
concept.of ln anity •

difficulty of r ching an dequ te
complex and relativ notion aa the

S condly, the lLm1tatlons of p8ychl try and the fr llty of
th p ychi trle d1 9110 is of inaanity.

Thirdly, th
di e or
offenc •

d1ffleul.ty of linkin9 the de n4ant·.
feet, if such ha D d1 gnosed, to hl. d

One of th probl S oclated wlth insanlty d fence 1
th ne d to .stabll h th t the ntal 41 a e or def ct exlsted
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at the t of th offence. 'thls t1m 11nk 9' 1 not all

a.y t ek. M Y of the so-called fun tlona1 psycho • re
cyClic 1 11l Il tur.. They 0 011lat be~ 111: api od••
with re or 1e.. d t at.able ymp1toms anmi lOll ph .e
ehar oteri d by lior Uon or ti ppearanc of th
aymp • Wba n insanity def_ 1 , the judg '·1
a ked t.o decide on wht 1m co ect wa rally thlnking vb
he 00 tt d the or , with all th difficultl an
un r1: intl invo~ved in th 1:t t t.o net.r t aneth r

n4, and 0 re p ur h1. Il 1 n it10n a it wa
•in th h1qhly 4ynam1c it.uatien of th c.1me. Th1 i a

proce s r wn wlth pitf 11. For 1n t nc , Gold t i h
note th t:

trlal, h i

The unr 11111ty of th p yehl trl0 41 qno.i wouldnot
er10u re it not for h conti c tb t is u u 11y pl c d

in th rt1 of t psychiatrists. Giv n the limit tion
of psychl try, uch nfidenc c n only lncre s tha po.aibillty
of judici 1 error a• F ulty deaialona ba ad on inn caura
pr 1 ions of (1 9 rOUSM only r ul t in th ri v tion of
liberty an ar lly s j t to rlo4i 1 ravi • But ln

pi 1 ca s, an rror r garding th in ity af nc y
n the differ nee bet. ell life and cta the

It,i aubmitt d th t to void j

lns nlty def no i pl ad d 1 to
iel 1 rrors d vh n
01i8h d th penalty.
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FOOTNOTES

1. S et10n 77 ub ection 2(b), Kenya Const.1t.ut10n.

2. Section 19 and 20, cap 284, Law------=---

4. S etlon 21, oap 2 4, L ws of Kenya.

s. Ibid,

6 .et10n 12; cap 63, Laws of Kenya."

7• In Kenya th pr ct1 is th t ons adj udqed qu11t:y
but in usually dm1tte4 to Mathar nul
Hosp1tal 1n N lrob1 City for tr a ot. I f his or h r
mental 11ln 1 cur d tb 1nc11v1dual y r 1 d
to 90 bom. But 1f th lllaes t.ends to b 1ncurable
th n h or he 1 aet 1n d th r 1n th ho.p1t 1 t
th pl sur of th pr 1 nt.

8. A.S. Golda 1n, The 1n~--------~~..--~yale Un1v ratty Pr ss,
(N w Haven,
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