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INTRODUCTION

kenya's Constitution is based.an the Westminister model
Constitution. It reflects the main characteristics of the
British system of government. It emphasizes the rule of
law and separation of powers. This is what is generally
known as Constitutionalism.1 Yenya's representatives had
this in mind when the Constitution was being drawn up at
the Lancaster House Conference. The Constitution is
believed to reflect the general will of the people.
However, with time the Westminister Model ha¥ been over-
taken by events in Kenya. A Republic was declared in

I964 and since then various Constitutional changes have

taken place. The most dramatic was the recent declaration

making Kenya a de jure one - party state.

The Constitution has outlined the powers of the
executive. It also vests the executive power in the
President of the Republic of Henyaz. Under section 25
the President has power to dismiss public servants except
those provided for by the law. The powers granted under
the Constitution are, like any other law, subject to the
review of the Courts. Thus, once the President has
exercised his Constitutional powers (discretion), such
act is, at the instance of the individual whose rights
are violated or in danger of being violated, amenable
to the process of the Courts for the purpose of testing

its conformity with the law.
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The choice of this subject was prompted by various

reasons. In Kenya no one until the case in question had
ko eAratltng

ever dared_ _the powers of the President to dismiss a Fublic
servant. G50 it was @ precedent in Kenya's legal history.
The case was also given full publicity thus making people
awar= of the action. The most striking feature of this
case was the judgment which must have been frawned on hy
the legal professionals. There is a need to inform our
hard working public servants of their paosition and rights.

It woultd be failing if no comments were made on the case

which has set a precedent.

This paper is based on two major hypotheses. First
that President has power to dismiss at pleasure all public
servants with some exceptions; and secondly that the pouwers
granted under section 25 of the Constitution may be exercised
through officers subordinate to the President but this should
only extend to those responsible officers. The last proposition
is that an officer who purports to dismiss at pleasure on
behalf of the President cannot proceed to give reasons for
the dismissal otherwise this is not an exercise of powers

under section 25.

To deal with these propositions alot will involve
reading and understanding the case of Muriithi - v- Attorney=-
General. This means making use of the High Court library
reports and having a glance at the correspondence exchanged
in this case. We will also refer to authorities on Constitu-

oo .
tionad such as Dicey, O.H. Phillips and Nuabusze.
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Fhis will Belp in the mpderstanding of the exercise of
executive powers in other democracies especially England.
There will be a case review of the various decisions on the
question of the power to dismiss a public officer. Inter-
views will also be conducted among several people to get
the general reaction to this case. This work will be

contained in three chapters and a conclusion.

The first chapter goes inte the histo;inal background
of the powers to dismiss at will. Hére ue}Find.the exercise
of such powers in England, the United Stateé and in the
Commonwealth countries as a whole. Except for England;
the others as will be noted have written Constitutians

granting the executive power to dismiss at will.

The second chapter is devoted to the Muriithi case
which form the basis of this paper. In this chapter we
will observe the case in details. Th25e2glthe issues of
bias, interim declaration, Jjurisdiction, sebtigns 25 and
I08 of the Constitution. The issues will be mutlined as

they were solved by the learned judge in this case.

In the last chapter there will 'e a critical analysis
of the case and the law. In this chapter the suthor will
give his own views and also that expressed by the peaople

interviewed.

In the conclusion we find the author''s stand and the

recammendations made to improve the existing law.
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I. For further readings see S5.A. de Smith,

The Constitution of the Commonwealth.

2. S. 23 of the Constitution.
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CHAPTER T

THE HISTORIC,L, BACKGROUND OF DISMISSAL POWERS

(A) CROWN PREROGATIVE IN ENGLAND

For a long time the Constitutional development of
Colonial Xenva had not paid much attention to the vowers
of the executive. his was because Kenya was a Colony and
administered from Britain. All the prerogatives of the
Crown applied to Kenya through the 1897 E.A. Order-in-
Council, The executive authority of the Government of
Kenya was vested in Her Majesty and exercised on her behalf

by the Governor, either directly or through subordinate

officers. The Governor had powers of appointing Colonial
administrative officers. However, he acted on the advicece

of thé Executive Council and the appointments had to be
approved by the Home Secretary for Colonies. My concern
Lhere is the power of dismissal of Crown servants at will
exercised by the Governor. During the period of self-
government they were exercised by the governor-general.
After Independence the Constitution conferred to the
President power to dismiss public servants at will. 7This
is contained in section 25 of the Comstitution as shall be
observed iater. It becomes imporitant therefore, to examine

the historical background of the Crcwn Prercgative in

England, mainly because most Kenyan Laws are English
1
oriented. We shall also examine the exercise of Presidential

1
powers of dismissal in the United Sta?es of American and a
countries i
few Commonwealth/Ttheir systems of government isg wmodelied
< i

|
on the game lines as Kenya) for comparative purpeses.



Dicey describes "prerogatives'" as "the residue of
discretionary of arbitrary authority which at any given
time is legally left in the hands of the Crown”.l The
prerogative is residual because parliament can take it
awaye It is seldom abolished ekpressl". However, it
may be impliedly abolished, curtailed cr merely suspended.
Since the prerogative is part of the Common Law the Kind
could not claim that a new prerogative had come into
existence. A prerogative power is discretionary. Though
its existence is determinable by the Courts, the manner of
its exercise is outside their Jjurisdiction. This is not
true of statutory powers, though the exercise of a statutory
power may involve the exercise of discretion by the President.
Prerogatives are legally vested in the King/Queen. and by
custom and convention they are exerxrcised through and on the

advice of other persons, particularly Ministers.

referred to the royal prerogatives as that 'special pre-
eminence which the King hath over and above il other
persons and out of the ordinary course of the Common Law,
in vight of -his repsl Adgniegts

The history of the exercise of tne royal prerogative
in England goes back to the 16th Century. There emerged
a distinction between the "absolute'" and the Tordinary"
powers of the King. Ordinary powers meant those involved
in the administration of justice. These powers had loaug
been exercised without discretion in accordance with definite
principles and procedure. Absolute powers weire the

discrectionary powers, foxr example: the direction of foreigr

policy; and the pardoning of criminals. In the
{-.7' =0 j 'a’"i"ll‘-l sl Ao ced £t oo - e v o £ T g £ - ; v 3 217160
sl vile CcLoul'e QULECILUChL uviaayw Lt wiown Hiay encexr upon anda
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use the lands of the Citizen neaxr the cocast inordexr to
repel invasion. The citizen need nct consent to %the act.

In the Middle Ages therefore, the Monarch exercised
considerable personal pocwers. However, in the course of
centuries a transformation not always smooth and pcaceful
has taken place, by which the institution has progressively
been adapted to mcet the needs of modern dewmocratic
government. The effects of the Bill of Rights of 1688
in England was to curtail and not to destroy the preroga-
tive rights. Thée future governmental power could only bhe
enlarged by Parliament. But the prerogatives remained
effective 1in those fields where it still predominates,
namely, foreign affairs, patronage disposition etc.

Today there is a Constitutional monarchy in which the
powers legally vested in the Queen by the Common Law or
statute are exercised by her only on the advice of her
Ministers or directly by Ministers on her behalf. The
prerogatives have been classified as:

(a) Powers relating to the convening, proroguing

and dissolving c¢f Parliament and assenting to
statutes;

(b) those powers relating to foreign affair

0
-
2
o
e

J

peace and treaties;

~ -

(c) powers of appointing and dismissing officer

]

H

> 9

civil, military, executive jand judicial;
)
p . J i %
(aj those affecting the collection and expeunditure
|

3,

(e) powers relating to naval and wiiitary forces;

O

of the Revenue;



() those relating to the administration of justice
and maintenance of order;

(g) powers relating to the social and economic
affairs, for example. public health.

The most important of these prerogatives is the Crown's

]

n

power of appointing and dismissing Civil Servants. This i:
mainly because in England the Civil Servant holds his offiice
at the pleasure of the Crown. He has no security of tenure.
These powers were introduced in the Kenva Constitution as
will be observed later. It becomes important therefore,
to trace the relationship of the Crown and the Civil Servant.
In England, the foundation of the modern Civil Service
took place in the middle of the last century. Before this
the various Government departments and public officers were
organised quite separately from each othexr. There was no
concept of a unified corps of Civil Servants. Admission
and promotion were usually on the basis of nepotism and
pqlitical patronage; pay was not necessarily related to the
work done, and..."lethargy and inefficiency pervaded many
departments'". Reform began with the North Cote - Trevelyan
Report of 1854 which drew inspiration from the Indian Civil
Service. The report recommended the abolition of patronage
and that recruitment should be on the basis 6f competitive
examination conducteéd by an independent central board.
Proposals were also wmade, to encourage promotion by mexrit
and the Civil Service to be viewed a; a unified whole.

i

In 1855 a Civil Service Commission was established by

an Crder-in-Council. It effected most of the recommendaiions

o —

made by the North Cote-Trevelyan Comihission. Purportedly
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the Civil Sérvice was immune from personal or poiitica
influenée. Today the Civil Service is expected 1to exer-
cise political neutrality. This is the theoretical basis
of the Civil Service. Most of the high-ranking civil
servants are not allowed to engage in politics. his ié
because of the fear that public confidence would suffer if
there was even the appearance of political bias. The
Commission also conducts examination of entrants to the
Civil Service. Like Ministries, Civil Servants are servants
of the Crown. They are called '"permanent'" since their
appointment is non-political and in practice lasts during
good behaviour, as opposed to Ministers and Parliamentary
Secretaries who are responsible to Parliament and change
office with the government.

Who is a '"Crown Servant". There is no formal definition

of a Crown Servant - "he can be said to be generally appointed

by or on behalf of the Crown to perform public duties which
are aécribable to the Crown.5 Whethexr or not a person is
a Crown Servant depends on the facts of the case. All
civil servants are Crown Servants, but not all Crown Servants
are Civil Servants for the term does not apply to Ministers,
Par&ﬁiQéntary Secretaries etc. Local government officers
and employees of public corporations are not Civil Servants
although the nature of their work and their conditions of
employment bear many similarities.

Civil Servants are subject to a geéeral code of conduct,
the fundamental principles of which ar; that a Civil Servant

nce to; the state at all times

j]

must give his individual alliegi

L
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and on all cccasions. When it has on hig services.

o
7/\
jay
B o L
Pt
Q
=
.
=
=



He must not put himself iﬁ a position where his duty and
his private interests conflict and he must not use his
official position to further those interests. His private
activities must not be such as to bring discredit on the
Civil Service, for example, gambling and speculating. He
must not only be honest in fact, but also he must not lay
himself open to suspicion of dishonesty.

At Common Law a Civil Servant is dismissible at the

62}

pleasure of the Crown. In theory he has no security of
tenure and can be dismissed at any time. This applies
even if it was agreed at the time of the appointment that

the Civil Servant would he employed for a fixed term. This

b

was the case in Dunn v. The Queen. The petitioner here

was engaged for a period of three years in the Service of
the Crown in the Niger Protectorate. Before the term was
over he was dismissed. In upholding the dismissual by the
Crown at will, Lord Herschell stated,

'T take it that persons employed as the
petitioner was in the Service of the Crown,
except in cases where there is some statutory
provision for a higher tenure of office, are
ordinarily engaged on the understanding that
they hold their employment at the pleasure of
the Crown. So I think that there must be
imported into the contract of the employment
of the petitioner the term which is applicable
to Civil Servants in general, namely, that the
Crown may put to an end the employment atl its

pleasure."

This proposition was followed by Tucker J. in

Thomas though he thought it was only fair and reasonable
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that a Civil Sexrvant should be given some opportunity of
presenting his case hefore dismissal.

However, some decisions seem to imply that the Crown's
power to dismiss of pleasure is limited. This is particularly
so where the terms of contract stipulate that the civil
servant shall be given a hearing before dismissal. This

was clearly stated in the case of Reilly v. The King.

In this case, whose facts are not of importance, Lord Atkin
said in strong terms that,

"If the terms of contract definitely prescribe
a term and expressly provide for a power to
determine 'for cause' it appears necessarily
to follow that any implication of a power to

dismiss at pleasure is excluded.!
This appear to be the reasoning of the Board in Gould v.

9 g )
Stuart - There are certain categories of Crown servants

(fcf example the Attorney-General, Controller and Auditor-
General, Judge ect) who cannct be dismissed at pleasure,
either because of the nature of their duty or because of
the terms of their employment or both. In all other cases
the Crown's power to dismiss at pleasure can only be
limited by statute.

Thus at common law the civil servant's position was
rather harsh. In England today, a tribunel or court can
recommend reinstatement if the civil servant was dismissed
unfairiy. He is entitled to compensation to a certain
extent. Despite all these reforwms, some of the comumon law
disabiliities affecting the civil servants still remain.

Having considered the history of the exercise of the

i}

Crown prerogative to dismiss at pleasure, we will now procced

to zee how i

lar nmyawe s o»a
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are exercised. There I intend.to examine the exercise of
Presidential powers of dismissal in the United States of
America. This is important when it comes to comparing
the exercise of such powers in different countries parti-

éularly in Kenya.

(B) PRESIDENTIAL POWERS OF DISMISSAL - UNITED STATES

Like most modern governments the United States has
manifested a tendency towards concentra?ion of power in
the hands of the executive. The Presidént is.the political
head of the country in extra constitutiénal affairs; he
exercises the power of pardon, the veto power and extensive
war powers, and has an almost exclusive control over foreign
relations. Three striking divergent theories purport
‘to describe the nature and scope of Presidential powers.
They are: the coanstitutional theory, the stewardship theory
and the prerogative theory. The presidential prerogative
in relation to diémissal of public officers is the most
important for our discussion here.

The President with the advice and consent of the Senate
appoints ambassadors, Jjudges of the supreme court and éll
other officers whose appointments are not provided for.
While the power of removal is generally regarded as a power
derived from & power to appoint, it rests within the sole
discretion of the President only when exercised with respect
to a purely executive or Ministerial Oifice.

The question of the President's power of appointment

.

i
H
was one of the first great issues of constitutional policy

i

i

i if
to reach the supreme court. This wag iu Marbury v. Madison
; et s
i

o o i S o A WS
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where Marshall C.J. said that -~the constitution is the
supreme law of the country and the court had the power to
declare laws of Congress unconstitutional. However, the
court avoided any full-dress consideration of Presidential
removal powers until after the First World War. During
this time the United States had been undergoing a period
of reconstruction and little attention was paid to the
exercise of powers by the Executive. When the question

: 11, . < o
arose in Myers v. U.S., it was whether Congress could limit

the President's discretion through stat@te by providing
that the Chief Executive could remove certain officers only
with the consent of the Senate. A majority of the judges
upheld the direct Constitutional authority of the Presidant
to remove at his discretion members of his cabinet. Subject
to Presidential appointment, and therefore subject to
Presidential removal, were occupants of patronage positions,
primarily in the Federal field service. From the above
statements it can be observed that the existence of a
Permanent civil service in the American system is quite
disgtinct from th@ civil service which exists in Britain.

The most outstanding fact about the latter is that it ex-
tends to al} but the very highecs: levels of Government
departnents. A change in government thus means a change
only at the very apex of the administrative hierarchy.

In the United States the number of officers appointed by

patronage remains surprisingly lavge. The President retains

i
|
|

wide powers of removal over officers appointed by him, who
are not part of the permanent civil service. This principle
; !
5 g Y - -
of the Bre517ent‘s position as

|

e

6]
n

ensurces the effectiver

-
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the administrative head of the State.

In Myers v. U.S.lf President Wilson appointed the

plaintiff as post master of Portland in 1917. Wilson
then removed him in 1920 before the expiration of the
statutory term of office which vas three years. The
plaintiff died while asserting hié claim for salary. His
wife and administrix appealed against an adverse decision.
The supreme court was presided over by phief Justice Taft
who had pronounced his views on the queétion.of the scope

of Presidential powers of removal as follows:

NIt was settled as long ago as the first
Congress... that even where the advice and

consent of the Senate was necessary to the
appointment of an officer, the President

has the absolute power to remove him without
consulting the Senate. This was on the Principle
that the power of removal was incident to the

13

Executive power and mst be untrammeled...."
Some members of the ceourt in the above case argued that
there may be a middle ground between the absolute power
in the President to remove and the absolute power in the
Congress to control the removal. On this theory Congress
may undoubtedly control the remorsal when exercised by any
other official. The majority of the judges stated that
the removal of a civil servant is indisputably an executive
power and as executive power is vested in a president, the

|

removal inheres in him as part of his prerogative

o

powexr of

Such power can only be limited by the constitution.

The dissenting judges in this case (Myers) (Holmes J.,

!
i
McReynolds J., Brandeis J.) arguced thajt Congress can limit
!
i
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the power of the President toremove inferior officers.

This view was Supported by the majority in Rathburn

(Humphrey'!s Executor) v. U.S.14 In Myers (supra) it was
pointed out that the power of removal, thouéh generally
esse#tial to the executife power, is different in its nature
from that cf appointment. The Senate has power to reject
newly proposed appointments whenever the President removes
the incumbents. Such a check enables the Senate to prevent
he filling of offices with bad and incémpefent men or with
those againstAwhom there is a reasonablé objéction.

From the decisions by the supreume céurt and English
courts, it is clear that the view towards revomal powers
of the President and Crown is mnot very different. In
England the exercise of the prerogatives can only be
limited by statute. The American courts seem to imply that
the President has the sole discretion in the removal of
executive officers but he can be controlled in the removal
of inferior officers.

To wmove nearer home, we can now consider the exercise
of powers of removal by the executive. In this respect,
we examine the exercise of such powers among some Commonwealth
countries. We will also considexr the positien in Kenya

where the case in question arose.

(C) THE POSITION IN THE COMMONWEALTH

h
')4,4.,.. -

One of the controversial issues fa

£

¢ing lawyers in the

Commonweaith countries is whether the position of the

civil servant. is different from that ¢f his counterpart
i

ial mnosition has been

“in England,; or whether or not the Colo:

gy
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changed by legislations regulating the structure and
control of the Civil Service.15 The question of the
President'!s prerogative to dismiss a public servant at
pleasure has arisen in Uganda, India, Zambia and of late
Kenyae. The judges have tackled these issues carefully
and supported their decisions with long lines of cases.
In Independent Uganda the question of President prero-

16

gative arose in the case of Opoloto v. Attorney-General.

In thié case a Chief of Stéff and Brigadier in the Uganda
Army was discharged from the Armed Forcés. The dismissal
was sponsored by the President but purp;rted to have been
done by the Defence Council of which the President was
Chairman. The plaintiff contended that the dismissal was
contrary to the Armed Forces Act. The State Counsel on the
other hand argued that there was no cause of action as the
plaintiff had no security of tenure. The case was dismissed
and the court, in strong words., upheld the President's

power to dismiss at will saying that,

"Tt would require clear words to take away

17

this established prerogative right..."

Thus the court refused to grant a declaration.

In Tanzania the power to dismiss can only be exercised
if it is in the public interest. There is a distinction
between this and the power to dismiss at will exercisable
by the Crown in England or the President in Kenya.

In Zambia the question arose in 1972. This was less
than a decade since her Independence. %It was a challengeﬂ

18

to the courts. It arose in the case of Kang'owmbe v. A-G.

Here a government tveacher was dismissed by a Permanent Secretary

of the Ministry of Education ou the ord
> L]

s of the Presidente.

SNSRI ., SHB -
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This came after the Permanent Secretary had made an
application to the Public Sefvice Commission that the
teacher be dismissed.  Finding no "justifiable cause'" the
Commission refused to act. The President intervened and
ordered that Mr. Kang'ombe be discharged with immediate
effect. This decision was conveyed to Kang'ombe by a
letter. The High Court held the discharge to be unconsti-
tutional and void, on the ground that under the relevant
provision of the Cnnsﬁitution the President can himself
exercise the power vested in him. Thi; is the power to
appoint, dismiss and discipline public éervants only; and
only if he has first required the public service or the
Teaching Service Commission to refer to him a case stiil
under consideration by the Commission.

"If a Commission has given a decision in a
case, then it is no longer under consideration.
Its decision finally disposes of the case, and
there is no power in anyone else other than the
Court to review.that decision.... There is no
powexr for the President to set aside a decision

L9

of ... the Commission."
At the time this appears to have been the Zambian stand in
relation to dismissal of Public Jervants.
In Kenya the Crown prerogative was exercised by the
Governor on behalf of Her Majesty. This included the
pewer to dismiss. This power was exercised as aforesaid.

In theory, however, power was still vested in the Crown.
. i
These powers were transferred to the Governor-General at

the time of self-government and later to the President at

Independence. Undexr Section 25 of the¢ Republican Consti-

tution Subsection (1) reads:
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"every person who holds office in the service
of the Republic of Kenya shall hold such office

during the pleasure of the President'".
Unlike the Crown prerogative in England the President does
not have to await advice and can act on his own initiative.
A1l the doubt of the reality of his power is removed by
the express provision that in the exercise of his powers

and functions,

"the President shall act in his own discretion
and shall not be obliged to follow advice

rendered by other persons'.

The idea of a Public Service Commis;ion had not existed
in. Kenya until Constitutional changes brought about self-
government and Independence. During the Colonial era,
appointments to public offices of high ranks were made in
the mother country's Colonial Secretariat. The Governor
was the appointing auvthority in all local cases, for example,
District Officers, Chiefs, etc. Disciplinary codes and
procedure were laid down in General Orders and Colonial
Regulations which were thmselves administrative regulations.
Appointments, promotions and disciplinary measures affecting
the more senior posts came under the supervision of the
Govermnor and his Executive Council. There was a right of
appeal to the Secretary of State for the Colonies open to
all persons in the Crown service. As far as the Colannial
rulers were concerned this system worked with impatiality
and justice mainly because, in practice, the whole of it

; .
was managed by Civil Servants whether in the country or in
Britain. This system was felt to be so effective that

!
there was no need to establish an Indséendent bady to

manage the Civil Service. There was tThe assumption that
i
i
|
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Europeans and other people were equal in the service of

the Crown. The question of Crown's prerogative to dismiss

the
its servant at pleasure arose in/case of Khair Din v. High

. . 20 ps : ’
Commissioner for Transport. In this case the plaintiff,

a guard, had been dismissed by the Superintendent of the
railway line. He brought an action for damages for
wrongful dismissal. The service Agreement had been made
between the plaintiff and the Superintendent. In upholding
the Crown's power to dismiss at will, tﬁe court stated

that, |

"there is beyond all question‘an absolute power
in the Crown, in the absence of statutory
provision to the contrary, to dismiss at
pleasure a person employed in the Civil Service

of the Crown'.
It was also stated that the Crown can contract through
some of its officers and that the Superintendent fell
under the category of such officers.

Kenya's executive Public Service Coumission was establi-
shed by, and entrenched in the Constitution.Zl The
Commission was not supposed to be subject to the directions
or authority of any person. Strong provisions existed to
ensure that neither serving nor ex-politicians nor public
ofiicers could be members of the Commission mnor could members
of the Commissicn hecld public offices 5efore the expiry of
three years after leaving the Commission. The Public

Commission, established under Sectinn 106 of the Constitution,

i

is based on the English Model. During its initial stages
the Commission was only an advisory body. Later it was

!
granted the powers of prowotion, appointing and disciplining

s
|
i
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public officers. So far no legislatinn has been passed
to define clearly the functions of the Civil Service.
Since the powers of the Commission are shared with the
President there is the question of the officers who fall
ﬁnder the powers of the Commission and those under the
President.

Representations were made to the Ndegwa Commission of
1971 that the status and functians of the Civil Service
be set out in a written law. The Government, however,
felt that the Service Commissions Act %nd the Public
Service Regulations were sufficient safeguards.

The Civil Service is an important arm of the government.
It implements the policies of the political heads of the
administration. Once a policy has been formulated and
made into law, it =s the duty of the Civil Service to

implement the policy by carrying out the provisions of

the law. It is responsible for advising the President and
his Ministers on policy matters. The President is the
political head of the Public Service. The service functions

through his directions and general orders. The Civil Service
establishment in Kenya is controlled undexr the Directorate

of Personnel headed by the Chie! Secretary. The Permanent
Secretary is the link between the Minister and the team

of Civil Servants working in his Ministry. The Civil
Service is also expected to maintain its political neutra-
lity. This is mainly to enable smoo%h running of affairs
especially where there is a change of‘government. This
theory still persists in Kenya though it is doubtful how

|
neutral the Civil Service is. The dimportance of the
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Civil Service has been emphasized by Finer in his book
where he points out that

"the function of the civil service in wmodern
states is not merely the improvement of
government, without it indeed government
itself would be impossible."

The Public Service Commission is charged with the

responsibility of the appointments, promotion and discipline

of civil servants. This is provided under section 107 and

108 of the Constitution. The important role of the Commission
. 213

cannot be underrated. W.N. Wamalwa 4, his book states,

"The primary function of a Public Service
Commission is to provide the government
of the day with an efficient civil service
as an instrument for the implementation of
policies and programmes.'"

However, not all public servants fall under the Commission.

Appointments of certain senior officials (e.g. Ambassadors,

Permanent Secretaries etc) who hold positions of confidence

is reserved to the President. He has power to remove and
discipline such avppointees. There are a category of public

servants who can only be dismissed in the manner provided

under the Constitution. Such officers do not hold their
offices at the pleasure of the President. They are the

Judges of the High Court, the Attorney-General, Auditor-

General etc.

In Independent Kenya the question! of dismissal of a
public servant at the pleasure of the! President had not

|
arisen until 1981. The question of the interpretation of
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Section 25 and 5.108 of the Constitulion arose in the
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case of Mwangi Stephen Muriithi v. Attornev-General
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The decision in this case is of great importance to the
general public and especially civil servants. It has set

a precedent in Kenya's legal history and this paper will

be an attempt to discuss some of the important issues raised

in that case.
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CHAPTER 2

MWANGT STEPHEN MURIITHI V. ATTORNEY-GENERAL t

The facts which led to this case go back to 23rd
February 1981, when Mr. Muriithi was purportedly appointed
as the General Manager of Uplands Bacon Factory. From the
correspondence exchanged between the various parties
(0Office of the President, Mr. Muriithi, Director of
Intelligence, Chairman of the Board of Uplands Bacon

Factory, and the Public Service Commission) it is clear

that the case was quite complicated. It involved many
public officers. In this chapter we find the proceedings

and judgment of the Muriithi case which has set a precedent
in the history of the judiciary in Independent Kenva. A
lot of the materials were gathered in the High Court Library
since a portion of the case has not yet been typed.

On 13th April, 1981 Mr. Muriithi recéived the letter
which purported to retire him under section 25 of the
Constitution. The letter was also to aperate retrospectively.
The retirement was effective from 23rd Februarv. The
Government refused to withdraw the letter of 13th April and
Mr. Muriithi commenced an action against the government Lor
wrongful retirement. Since no cther remedy wes opeun to

him, he prayed for a declaration.

)

The events which led to this case started on 23xd

e

February as stated above. On this date the Chief Secrete

wrote to the Permanent Secretary in the Ministry of Livestock

Development asking Chomba who had Loeen
seconded +to the Comp n Factory) TN




letter continued to state that Muriithi's appointment was

for a term of three years renewable at the discretion of

the government on the recommendation of the Board of
Directors of the Company. The Permanent Secretary wrote

to Mr. Muriithi on 24th February and confirmed the appoint-
ment and terms. But the letter which the Permanent Secretary
in the Office of the President wrote to Mr. Muriithi was
radically different from that of the 23rd February. it
stated that the appointment to Uplands was on secondment.

The altered statement read as follows: i

"However, the period of your secondment will
be decided upon after counsultation with the
Board of Directors of Uplands after a reasomnable

period of assessing your performance”.z

Whereas the other letter stated that the appointment was
for three years and was renewable the latter was uncertain
and ambiguous. In the latter letter he was also expected
to return the Special Branch car, to stop exercising Pelice
duties while at Uplands and to hand ovef his Police Card
(appointment letter). It also stated that during
Mr. Muriithi's secondment he was tc be placed in general
civil cadre and not as a Police Officer on Secondment.

In a letter dated 9th March 1981 the Permanent Secrectary
in the Office of the President confirmed that Mr. Murii
appointment was on secondment. Muriithi was not happy about

being required to give up his police card and other related

government property. He therefore, went to the Direcctor
of Intelligence ‘for clarification. The Director wrote to

G

the Office of the President and stated Ithat since Muriithi
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was going to Uplands as a Police Officer it was not lawful
to ask him to hand over his Police Appointment Card, nor
could he be required to stop exeré¢ising the powers of a
Police Officer as long as he held his appointment under
the Police Act. In another letter the Director stated
that Mr. Muriithi's appointment could be "very useful in
the expanding role of Intelligence acquisition."3

In yet another letter (17th March) Muriithi addressed
the Permanent Secretary in the Office of the President
through the Director of Intelligence. He expressed his

acceptance of secondment from the Force

"to the temporary position of General Manager
of Uplands Bacon Factory for the period

indicated".

He requested to be informed of the legal basis of being
asked to hand over his certificate of appointment under
section 8 of the Police Act or any other items issued to
him in his capacity as a Police Officer. The Permanent
Secretary replied stating that the criteria pertaining to
secondment of staff from the Kenya Government service to
parastatal organisations apply to all other officers and
consequently Mr. Muriithi's appointment would be governed
by Personnel Circular No.28 of 1968. Personnel General
Letter No.4h of 1977 provides that secondment of senior
officers to statutory boards and other simiilar organisations
are contained in Circular No.28 of 1968.

The Public Service Commission became involved in the
case in April 1981. In a letter dated 6th April the Chief

Secretary addressed the Public Service Commission.
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He narrated Muriithi's history as a Police Officer. In
his second paragraph he stated as follows:

"As you may be aware, Mr. Muriithi was

recently appointed to be General Manager

of Uplands Bacon Factory as from February

1981. Although it was intimated to Mr. Muriithi
that he would be seconded for a period of three
years to that parastatal organisation...,

the matter has now been reviewed and it has
been directed that Mr. Muriithi be retired

from the service with immediate effect. This
retirement shall be in accordance with the
provisions of section 25 of the constitution
of Kenya... The purpose of this letter is

to request you to obtain the Commission‘s/
necessary approval for the retirement of

Mr. Muriithi from the civil service with

immediate effect as explained above'.
Without much ado the Public Service Commission replied to
this letter stating that

"™Mxr. Muriithi, Deputy Director of Intelligence,
should be retired from the Service with immediate
effect, on Presidential directive, in accordance

with section 25 of the Constitution of Kenya'.
The final blow came on 13th April when Mr. Muriithi
received a letter purporting to retire him from service.
It stated as follows:

"Consequent upon ycur appointment as General
Manager, Uplandsg Bacon Factory, it has been
decided with the approval of the Public Servicé
Commission to retire you frgm the Service, as
from 23rd February, 1981, iﬁ accordance with the
provisions of section 25 of;the Constitution of
Kenya. Your new appointmeﬁt is on agreement,
terms of service and will bé issued by the

i
Ministry of Liwvestock Devel@pment. You will

5
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not be regarded as being on secondment to
this Board and previous letters should be

treated as varied accordingly'".

After persistent letters from Muriithi's advocates
asking the Government to withdraw the letter of 13th April,
followed with refusals to withdraw, Mr. Muriithi (thereafter
to be referred to as the plaintiff) instituted proceedings
against the government for wrongful retirement. Mr.
Muriithi also wanted the court to order the Public Service
Commission to give him an opportunity to defend himself
and let him know the reasons and grounds upon which the
Commission gazetted that he had ceased to be a Police
Officer.

The case involved several issues of law some of which
had to be decided before the actual trial commenced. The
Attorney-General (represented by State Counsel Mr. Shields)
intimafed that he would: not hesitate to raise a preliminary
objection that under the Government Proceedings Act Cap.40
he is not the proper party to be sued for acts or omissions
by the Public Service Commission. It was also contended
that by the letter of 17th March 1981, the plaintiff had
accepted the appointment as General Manager of Uplands
Bacon Factory. On the other hand the plaintifi's advocates
applied for an interim or temporary declaration for a stay
of execution while the matter was still being heard. The
plaintiff also aileged that the trial%judge would be biased.
He could not understand why the case &as transferred from

Cotran Je. - to Hanconx J.

!
i
: !
Ori the question of the temporary deciaration the judge
. i

stated that it is settled law that there is no such thing

|
i
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as temporary declaration. He relied on the decision in

5

Gachathi v. A-G. In this case Cotran J. relied on an

English decision in deciding whether there can be a temporary

declaration or not. Quoting from Upjohn's decision in

Underhill v. Ministry of Food® he said,

"... an order declaring the.right of the parties
must in its nature be a final order after a hearing
when the court is in a position to declare what

the rights of the parties are, and such an order

must necessarily then be resjudicata and bind

the parties for ever subject only, of course, tco

a right of appeal'.
The judge on this basis refused to grant an interim
declaration as prayed for arguing that there is no such
thing as an interim declaration.
For the plaintiff it was also argued that the circums-
tances of the transfer of the case, from Cotran J. to

Hancox J. was not in accordance with the Civil Procedure

Code. This Act inter alia sets out the circumstances of

a fransfer. The plaintiffis advocates contended that
Cotran J. had agreed to hear the case but all of a suddeen
the Chief Justice transferred it to Hancox J.. Cotran J.
should have been allowed to disqualify himself from hearing
the case. Thus, the plaintiff believed reasonably that

he would not be accorded a fair hearing. He wanted the
case transferred to another judge who |is capable and

%
competent. |
In deciding whether there was bias Hancox J. relied

i
!
on Jowitt!s Dictionary of English Law which defines bias as

follows:



"Moxreover no one can act in a judicial capacity
if his previous conduct gives ground for

believing that he cannot act with an open mind".
He came to the conclusion that in the instance case no
concretergrounds of objection oxr evidence of likeliihiocod of
bias had been shown. He -"repliedon a ecriminal case -

Karania v. R.? in which Sachdeva J. said that for a trans-

fer to be granted on the grounds of bias a clear case must

be made out that the accused person has a reasonable appre-
hension in his mind that he shall not have a fair and impartial
trial. - He said,

"eeo Justice must not only be done but seen

to be done. However, this court will not wmake
such an order on flimsy grounds at the whim

or fansy of an accused person.
Hancox J. was of the view that the above statement was
applicable to civil cases as well. The court came to
the conclusion that there would be no bias in this case.
The plaintiff had to appear before Hancox J. or withdraw
the case and pay costs.
In this case the court relied mainly on the evidence

of two persons - the plaintiff and Dr. Muriithi

\
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of the Board of Directors at Uplands. As noted earlier
the court relied on correspondence brought before it.
Here I am gcing to considexr the evidence of these two

characters especially their views relating to the

appointment to Uplands.

In his evidence the plaintiff said that he "nad never

§
wanted tc be anything other than a police officer®.

o,

Therefore it was his wish that his appointment to Uplands
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The purported letter of appecintment was addressed to him
directly - and after receiving it he marked on it 'not
accepted”. He said the normal procedure is for such a
letter to be addressed through one's superiors - in this
case the Director of Intelligence. From the correspondence
between the office of the President and the other departments
involved, the plaintif® got the impression that he was

going to Uplands on secondment. The plaintiff stated that
an attempt to transfer him otherwise thaﬂ on secondment

would have been a breach of S.61(c) of the Police Act.

His attempts to take over as General Manager of Uplands

was after the meeting with Mr. Nyachae, the Permanent
Secretary in the Office of the President. According to

his evidence Personnel Circular No. 28 of 1963, though
applying to officers in the Common Cadre, was infrequently
used and was an option open to the Commissioner of Police

to transfer officers in the Force to such departments as

the Ministry of Home Affairs, the Central Bank, Kenya
Commercial Bank, Stock Theft Unit and other units. He had
been on secondment to the Ministry of Health whexre he un-
earthed the famous Drugs'! Scandal of 19 . The plaintiff
said that the letter of 13th April came as a shock. He

was recliuctant to hand over his warrant card as he felt that
this would be depriving him of his powers as a police officer.
It would also have meant that he had ceased to be a Pelice
Officer. ‘ E

Dr. Muriithi gave evidence as to the manner of appointment

of a General Manager. He said that Mr. Chomba, the then

General Manager of Uplands, was there on secondment. e

Wi
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drew attention to the form of the pleintiff's appointment.
The plaintiff was not given an appointment letter as
Mr. Chomba. Such a letter has to be signed by both
contracting parties. It sets out the duties, renumeration,
housing, retirement, leaves, medical scheme, and the position
as regards Trade Secrets, in comprehensive details. He
said that the Factory was faced with multiple problems such
as loss of funds, misappropriation, fraud, thieving and
failure to pay farmers for the pigs they sold to-the Factory.
It was therefore, felt that these matters needed investiéations
Accoxrding to his evidence the plaintiff was the proper
person because as General Manager he could ésk questions
and demand answers. The letter of appointment Left open
the question of salary and other related terms. Dr. Muriithi
as the plhintiff, believed all along that the plaintiff was
going to Uplands on secondment. The witness also stated
that in this case the requirement of experience of the pig
industry was not necessary. Good management was the most
important cpnsideration.

After evidence was adduced, it was now ieft to the
court to draw its own conclusions. It was faced with the
question of the jurisdiction of the court and interpretation
of sections’ 25 and 108 of the Constitution. in theéir
submissions the counsel for the plaintiff and for the state
relied on a number of decisions, mainly English cases.
These cases will 'be referred tc in the judgment especially

because the facts were not similar to the case in questione.



JUDGMENT

On the question of jurisdiction, the State Counsel,
Mr. Shilds, raised an objection that the Attornenyeneral
was not fhe proper party for acts or omissions by the
Public Service Commission. Advocate for the plaintiff
submitted that the Commission is not a corporate body, or
capable of being sued, but is a government department.

He was relying on Section 123(8) of the Constitution which
gives authority to the court to review any functions
exercised by a person whether in accoxrdance with the
Constitution or any other law.

However, the judge felt that this section had no
bearing to the Public Service Commission which is set up
by section 106 of the same Constitution. Ite functions
are outlined under the Public Service Commissions Act
Cap. 185. He was of the view that if there is an error
it can be amended. To him the courtis duty is to remedy
the situation and not to throw out or destroy the case
simply on the ground of misjoinder. He referred to the

8
unreported case of Okemwa v. Attorney-General, where

he application was for the issue of Certiorari and Mandamus,

directed to the Public Service Commission to remove to the
High Court and quash its decision to retire the applicant.
The judges in this case had divergent views on the questiocn
of the Attorney—ﬁeneral. Chesoni J. felt that the
Attorney-General was properly joined as preovided under
S.12(1) of the Government Proceedings Act and that even if
e was impraperly joined the application =zhouird not he

dismissed. The mistake counld he remedied hy the name



of the Attorney-General being struck out and that of the
Public Service Commission substituted and the "application
heard on merit!". However Kneller J. was of the opinion
that the application was against the Commission and not
the Government. Consequently the Attorney-General should

not have been made a party to these proceedings. In the

case of Wambugu v. Public Service Commission9 the Ccocmmissicn

was named directly as a party. This case invelved the
"removal'" of an Inspector of Police and the quesfion of
retirement did not arise. The Commission was mentioned
in relation to costs.

The judge in the instance case said that there is a

world of difference between an application for certiorari,

-

which was before the court in Okemwa's caseJLO and in
Wambugu's case,11 and the present legal action commenced
by "Summon and Plaint'". Accordingly a declaration might
lie against the individual members of the Commission as
named parties but this does not mean that the Commission,
as a collection of persons ought to be sued. Regarding
this question in relation to justice the judge referred

to a statement made by Farwell,L.J. in Dyson v. Attorney-

General £ where he stated:

> "It has been the practice,; which I hope will
never be discontinued, for the officers of the
Crown to throw no difficulty in the way of

proceedings for the purpose of bringing
matters before a court of justice when any
real point of difficulty that requires judicial

decision has occured'.

Referring to the corresmondence exchanged between the



parties the judge stated that the term '"secondment" as
used in these correspondence was used loosely. He

relied on the definition given in the Oxford Shorter

English Dictionary which defines secondment as follows:

"To remove {(an officer) temporarily from his
regiment or corps for employment on the staff,

cr in some other extra-regimental appointment'.

The Jjudge noted as directed by Counsel for the
Plaintiff that section 25 of the Constitution makes no re-
ference to the Public Service Commissijior. The powers of
the Public Service Commission in relation to Police Officers
is outlined in section 108 of the Constitution. He said
that the Commission has powers of removal and on the
assumption that retirement is a kind of removal, then it
had powers to retire the Plaintiff in this case. That even
if the retirement had the approval of the Commission, it
did not mean that this was its decision.

The judge then turned to deal with the contenticn
that the Permanent Secretary in the Office of the President
had no right to retire the Plaintiff in the manner he did
and that it was not done in accordance with the Constitution.
In reaching his conclusion the learned judge reviewed the

existing case-law. Most of these decisions were En L

.r"l L -
HUAN e oo 8

casesSe.

- Mo 13 .
One of such decision Dunn v. Queen  ~ concerned the

dismissal of a Consular agent engaged for three years in

the sexrvice of the Crown. Lord Hexrschell was of the cpinion

:

that persons employed as the petitioner held their ecmployment

14
: = - - " L - N
at the pleasure of the Crown. - In Rodweil v. Thomas

the judge (Tucker J.) was of the view I
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contract it is imported into it aiterm applicable to all
civil servants in general, namqu, that the Crown may put
an end to the employment at its pleasure. However, he
felt that it would be fair and reasonable that a civil
servant should be given an opportunity to present his case

before dismissal. In the Kenyan case of Khair Din v.

-

2

: ~ : . . 15 |
High Commissioner For Transport the Crown's power to

dismiss at pleasure was recognised as '"beyond all questions'.

Counsel for the Plaintiff, Mr. Khaminwa referred the

judge to the Privy Council decision in Gould v. Stewart.lb

The court upheld the Crown's power to dismiss at pleasure
but felt that such power could be limited in some cases.
The relevant part of the judgment reads as follows:

"These provisions, which are manifestly intended
for the protection and benefit of the officer,
are inconsistent with importing into the contract
of service the term that the Crown may put an
end to it at its pleasure. in that case they
would be superflucus, useless and delusive.

This is, in their "Lordships' opinion, an
exceptional case in which it has been deemed

for the public good that a civil service

should be established under certain regulations
with some qualifications of the members of it,

and that some restriétinns should be imposed on

[

= O
-

the power of the Crown to dismiss them'".

In Reilly v. The Kingl8 the Plaintiff's office was

abolished by an amending Act so that any contract that

there might have been was discharged. Lord Atkin said

4

that the relationship between the Crown and a public officer
is not constituted by contract. However, he felt that

for some offices a contractual relationship exists.



Al

By "contract" it is wmeant a legally binding contract
that will give the Civil Servant the right of access to
a court of law to enforce compliance with its provisions.

19

Following the judgement in Gould = v. Stuart =~ he said;

U.... If the terms of the appointment definitely
prescribe a term and expressly provide for a
power to determine 'for cause'! it appears
necessarily to follow that any jimplicaticn

of a power to dismiss at pleasure is excluded'.

The Court was alsoc referred to the statement of Lord Goddard

; " y : : 20 | :
in Inland Revenue Commissioner v. Hawmbrook. Regarding

the relationship between the Commissioners and the tax
officer he said;

"an established civil servant is appointed

to an office and is a public officer.....,

though there wmay be, as indicated in

Reilly's Case, exceptional cases, as, for

instance an engagement for a definite period
where there is a contractual element in or

collateral to his employment."

&

The above case was followed in Riordén e The War Offioegl

&here the Plaintiff, a. civilian employed in the Army
base, resigned and then recanted oniy to have his resigna-
tion accepted and his service terminated. Diplock J. ag
he then was stated that the Crown can dismiss a public
servant through its officers except in some special cases.

In Terrell v. Secretary of States for Colonies the

court held that a colonial judge, unlike his counterpart

in England, held his office during the pleasure of the Crovie.
+

The judge in the instance case referred to the Ugandan

; . . ‘ . L 2 .
case of Opoloto v. Attorney-General 3 severali times.




The main question in this case was ths Presidenil's power

to dismiss at pleasure. Under section 44 of the
Constitution (Amendment) Act, 1963 of Uganda all the powers
of the Crown in England passed to the President of Uganda.
Further section 131 of the Uganda Constituticn vested the
executive power in the President. There was evidence
adduced to the effect that the President had lost confidence
in the Brigadier. In upholding the dismissal of the
Plaintiff Sir Charles Newbold P. said that the President

can exercise the executive powers either directly or
through subordinate officers. In his view it would reguire
clear words to take away this established prerogative
right. Hancox J. 1n the instance case noted that unlike
Uganda there is no provision in the Kenya Constitution
impoxrting the Crown prerogative +to Kenya.

Advocates for the plaintiff referred the court to the

practice in the United States. The cases decided in that
ol

country (e.g. Myers v. U.S.)“* appear to make a distinc-

tion between executive and administrative officers. The

court!s opinion is that the President can dismiss at will
executive.officers but in relation to administrative officers
his powers can be restricted by Congress. Though the judge
made a reference to the practice in the U.S. he did not
pay much attention to it. Thus it was not decided whetherxr
Muriithi was an executive or adminisyrative officer.
i
The Court also referred to sectioniSlO of the Indian

i
Constitution for assistance. That section provides that
i .

every person who holds office connected with defence or
|

|
any civil post under the Uniom holds ik during the plcasure
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of ‘the President. Accordingly, the judge was of the
opinion that

"the provisions of section 25, are, as in

India, intended to replace the previous English
rule, and the position is therefore, very much
the same as when Lord Goddard laid down the
nature of the Crown and servant relationship

25

in Hambrook's case in 1956".

From the cases reviewed the judge concluded that every
public officer holds office inithe Republic of Kenya
during the pleasure of the President unl?ss there is specific
statutory provision to the contrary. fhe judge felt that
Muriithi did not fall under the category of officers whosé
tenure of office is protected under the constitution or
any other written law. Therefore, he held office at the
pleasure of the President.

The State Counsel, Mrf Shields, argued that the reference
indicating the approval of the Public Service Commission
in the letter 6f 13th April 1981, berejected, or at any

rate disregarded. He referred to the case of Thomas v.

A.G. for Tobago and Trinidad 26 and asked the court to treat

the instance phrase as a mere surplusage because the
exercise of the Presidential preiogative does not require
the approval of .the Public Service Commission. In deciding
this issue the judge said that none of the provisions
referred to by the Plaintiff's advocates amounted to a 'clog
or restriction'" on this power to dismiss at pleasure.

‘ %
Accordingly section 108 of the Constitu?ion was additional

to and not in derogation of this power, To him reference

i
to the Public Service Commission was irrelevant and unnecessary

to.the exercise of the Presidontial nowérs, He alsc said
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that such phrases as ”cnnsequént upon your appointment as
General Manager of Uplands Bacon Factory...'" should be
ignored.

The Jjudge in the instance case stated that no reason
for the . exercise of the Presidential powers need be given.

s

He quoted from Ridge v. Baldwinzf which states:

".,.. as the person having the power of

dismissalineed not have anything against

the officer he need not give any reason'.

In Shenton v. Smith =4 the Privy Council stated that the

Government was not bound to show any cauée for.Dr. Smith's
dismissal. As will be observed later tﬁe judge did not
deal with the cases where a reason for dismissal dis given.

The judge referred to S5.23(1) of the Constitution which
vests the executive power in the President. Such power
can be exercised directly or through subordinate officers.
In the instance case he felt that the Chief Secretary was
"the most appropriate officer in the Government" to dismiss
a public servant.

The other qgquestion to be resolved was whether Plaintiff's
acceptance of the position of General Manager of Uplands
amounted to a vacation or surrende~ of his previous office.

The judge referred to Chitty on the ?rerogaﬁives of the Crown

and said that there are three ways through which a public
officer may loose his office. The most important in the
instance case is by acceptance. of anothqr office, incompatible,
|
even inferior, with that the person holds. The state Counsel
contended that the Plaintiff had vacatéd his office by
H

accentance of the position of General Manager, an office

which was incompatible with the office jf Leputy Director
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of Intelligence. The court was referred to the case of

Milward v. Thatcheg %3 where the court said that the

office of a jurot which thePlaintiff previously held was
incompatible with that of a town clerk *o which he had

been elected. The above cese and Queen V. Mavoir of

30

Bangor

dealt with the validity of the second office
whereas in the instance case ﬁhe issue was the validity
of the first offaice.

The judge referred to the evidence ?of Dr. Muriithi,
Chairman of Uplands, and noted that thdugh tﬁe offices
(Deputy Director of Intelligence and Geﬁeral Manager) are
quite different in character the duties of the Plaintiff's
office were such that they could be useful at that moment -
investigation purposes. Moreover, it was observed that
the Plaintiffis willingness to go to Uplands was on the
basis that he was going on secondment and would return to
his office as police officer. Following the above reasoning
the judge concluded that the Plaintiff's secondment could
not be treated as a surrender or vacation of his office.

The final question related to the antedating of the
Plaintiff's retirement. The jud~e referred to the case

31

wnere the letter of 22nd February,

of Rodwell v. Thomas
1943 dismissed the Plaintiff with effect frowm 18th January.
The court upheld the ante-dated dismissal saying that the
Crown could not-be fettered in the exo;cise of its powers.

t
{

In Reilly wv. The King 32 the dismissal of the appellant

was antedated to the passing of the Act which had abolished
his office five months earlier. The

dismissal. In the dinstance case the lleticr of 13th
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13th Aprii, 1981 purported to retire the Pilaintiff from
23rd February, the date of the Chief Secretary's first
letter to Mr. Kibinge (Permanent Secretary in the Ministry
of Livestock Development) and a day before the Flaintiff
received notification of his appointment to Uprands. The
judge was of the view that the Plaintiff's retirement
was not antedated because he was encitled to 170 days leave
which was to expire on 12th September, 1981, after which he
would cease to be under Government empléyment again.

After taking evidence and reviewingtthe various cases

relating to the issues raised, the court was to deliver

its judgement. As already noted the case referred to the
rights of a citizen. A man who had served the Government
loyally for about a quarter of a centurv. The decision

of the court would have been very important especially to

the Public Servants in Kenya. The Presidential powers

of dismissal were to be interpreted by the courts. The
judge in this case was the well known Judge Hancox. He

has set record in Xenya's legal development for his judgements
This paper cannot give a review of the various cases he has
decided but a good look of petition cases would show that

for every issue he can advance an argument to support his

conclusion. In the instance case he supported his views with
a long iline of cases. At the end he decided that from

the evidence shown and the cases noted the defendants

were the victors. The judgement was delivered ONe.ceceseens
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CHAPTER 3

A CRITICAL APPRAISAL OF THE LAW AND THE CASE

In the preceding two chapters we have extensively
observed the exercise of Executive powers of dismissal at
pleasure. In England. the judges are of the view that the
Crown's power to dismiss its servant at will can only be
taken émay'or limited by an Act of Parliament. The Executive
powers in the United States are rather distinct from those in
England. In the former there are categories of officers
who can be dismissed by the President without the consent
of the Congress. These are officers holding executive or
Ministerial UFFiCEs. In this chapter we will discuss the
existing law in Kenya and the Law as stated in the Muriithi's
case. The latter will involve a close re-examination of the
issues in that case and the judgement given by the learned
judge, Hancox J. Then we will continue and give a critigue
of the law and the case. This will include intervieuws
conducted among the various lectures in the Faculty of

Law who showed some interest in the Muriithi case.

LAW IN KENYA

The sC0pe of this paper extends only to the inter-
pretation pf sgction 25 and IDB of the Bonstitution as
delivered byrthe High Court of Kenya in the case in guestion.
Much more eﬁphasize~has been put to section 25 because the
1ettér which purpurfed FD notify Muriithi of his dismissal

referred to the sectimn.'
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Section I0B is mentioned because it relates to Police officers
and Muriithi fell under'thié category of officeré. The two
 sections are closely related because there is no category

of officers who hold office at the pleasure of the President
and others mhﬁ stand to be dismissed by the Public Service

Commissione.

Section 25 of the Constitution was first introduced by
the Constitutiun (Amendment) Act. No. I6 of I966 as sectiaon
87 A., It was argued that the purpose of this section was to
ensure that public servants would not claim a right to serve
the Governmeént, thus preventing it from cutting down its
staff as, and when necessary. Moreover it was felt that the
President should be clothed with almost the same powers as

the Crown in England.

" The exercise of these powers is not technical since no
procedure is laid down for the dismissal of a public officer.

Section 25 provides as follow:-

(I) Save in so far as may be otherwise provided by this
Constitution or by any other law, every person who hnlds
office in the service of the Republic of HKenya holds such
office during thé pleasure of the President:

Provideﬂ that this subsection shéll not apply in the case oF 
any person gho_enters-into‘a contract of service in writing

with the government of Kenya by which he undertakes to serve

©® ® © ® ® © © 6 ® ¢ 0 © O © O © O O 0 O 6 O OO OO S T L OO OGSO S OO OO S OO S0 S S e e O e e e
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This section covers a wide range of officers employed by the
Gevernmentﬁ As already seen some public officers have security
of tenure and are provided for in the Constitution (for example
Attorney-General, High Court Judges, Auditor-General, Permanent
Secretaries etc). Holding office during the pleasure of the
President means that one can be dismissed or retired for no
reason. [hus the'president can invoke the powers granted under
section 25 when an officer's services are not required and there
is no good reason to dismiss hime. In theory therefore, a

Public servant is employed by the President since he can

be removed at any time and for no reason. Until, recently,l

it could be said that a Public Servsnt held office during

good behaviour.

However the powers of the President under this provision
are not as wide as those of the Crown.iﬁ England. These powers
are exercised subject to any other provision of the Constitution
or any other law. It would then mean that the Presideht cannot
purport to dismiss an officer whose removal is prescribed in

an Act of Parliamend. even if> he wanted .to.

Those officers in.the public service on contracts not
exceeding three years do nut hold office during the pleasure
of the Pre81dent.“ Thus 1f an officer's cantract exceeds three
years he falls under the purview of section 25s AThis_is unlike
in England where the.Crumn can dismiss its officers the contract
notwithstanding. . The restrictinnslput'nn this section are meant
to ensure that there is no arbitrary dismissal or retirement

by the Government of. public of ficers employed on contract of

short'duratinn.
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If such an officer is dismisséd‘he is entitled to damages
for breach of contract. Officers who can be dismissed
during the pleasure of the President includes police
nfficers. This brings us to consider section I08 of the
Constitution which covers police officers. There used

to be a Police Service Commission soon after Independencee.
Today all such bodies come under the Public Service

Commissione

Section I08 deals with appointment,:prommﬁion and
disciplinary control over police Ufficeré, The Commissioner
of police is appointed by the President who can also dismiss
him since his removal is not provided Tor by any law. The
Commission deals with officers of or above the rank of a
sub-inspector. Officers below this rank can be appointed
and disciplined by the Commissioner of Police. Under this
section the Commissicon may delegate its powers to the
Commissioner of Police or to any one or more members of
the Commission. The police Commissioner may delegate.any
of his powers to any_member_of the Kenya Police Force.

But this QDes not include powers delegated to him by the
Commission.. This section does not Egclude any police

of ficer from the scope of section 25.

From the above we can observe that Muriithi could
have been validly removed from office by the President in
exercise of the powers granted under‘secﬁiun 25 of the

Constitution., He could also have beenfdismissed by the

Public Service Commission following the procedure set out
O o - v

f

i
in the service Commission's fAct (Cap. I85).
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The Commissicn can only dismiss for a reason and the
affected officer must be afforded a hearing in the interests
of justice. Thus justice must not only be done but must be
seen to be done. Although Muriithi owed his appointment to
the Public Service Commission . he could still be removed by
the President since he did not fall under the category of

pofficers whose office is protected.

We cannot fully understand the meaning of sections 25 and
I08 without considering the Constitution and other laws. This
is particularly so in the exercise of the powers granted.
Under section 23 of the Constitution the President can exercise
the executive powers vested in him through officers subordinate
to him. The term subordinate has not been defined and it is
rather ambiguous. It is not clear whether the President can
dismisgs a Public Officer through the Vice-President or not.
It is not known whether the President should dismiss through
the Minister concerned or the Permanent Secretary. In England

th

@

Minister exercises such powers on behalf of Her Majesty,

th

©

Queene.

As the Law stands the President can remove at pleasure
every public officer in the Republic of Kenya except those
whose removal is provided for under the Constitution. No
béh can challenge the President's powers of removal. Houwever,
the Court has jurisdiction to review the manner in which such
Ppowers were exercised. An aggrieved publ;c of ficer can
challenge the manner of exercise of such ;pwers. The Public
Service Commission cannot be heard to comﬁlain that the President
has u%surped its powers where he has dismissed officers appointed

by the Commissione.
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ISSUES RAISED IN THE CASE

The Muriithi case involved many and important issues.
Some of these (Bias, interim declaration) will not be cbnsidered
since they fall outside section 25 and I08 and they have
already been discussed in the previous chapter. Here we
will put more emphasize on the guestion of jurisdiction,
removal by the President through subordinate officers, the
role of the Public Service Commission and Muriithi's appointment

to Uplands.

The Attorney-General objected to being made a party to
the proceedings. The state Counsel argued vehemently that
since Muriithi was challenging the dismissal by the President
and asking the Court to order the Public Service Commission
to give reasons for dismissing him, then the Commission was
the proper party. The Jjudge ruled that the Attorney-General
was properly joined in this case because it was the Government

that was being sued.

The other important issue was Muriithi's claim that
the President could not retire him under section 25 since
his removal was clearly outlined under section I08. The
judge relying on various decisions was of the view that
Muriithi held office during the pleasure of the President
even though the Commission could also retire him. The
guestion of dismissal through subordinategnfficers arose
in relation to the letter of I3th April,l%@l, which was
signed by the Permanent Secretary in the éFFice of the

s .
Presidente. The court was of ithe vieuw that the President

e - 2 7
can exercise the powers granted under section 25 through

: - 3 e R
subordinate officers by virtue of section 23 of the Constl

L UELON.
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The judge said that "the Chief Secretary is the most

appropriate" officer. through who the President can dismiss

or retire a public officér. The other issue was whether

Muriithi's appointment to Uplands Bacon Factory meant

that he had vacated his office as the Deputy Director

of Intelligence. The judge said that Muriithi's appointment
¢

and secondment to Uplands had no connection to his retirement

by the President. These were two diFFerent issues and should

be treated differently. He was of the view that Muriithi

had not vacated his office and remained a public-officer

all along. These were the most important issues raised

in the case. We will now proceed to give a critique of

the case especially the interpretation given to the above

issues and the letter of I3th April, IS8I.

A CRITIQUE

Here there is a close observation of the various issues
which the writer considers were not given proper treatment.

The issue of Jjurisdiction did not raise any real problems

fen)

and the Jjudge decided correctly that the Attorney-General

was the proper party where the Government is involved. The
main criticim shall be levelled agairst the judges interpre-
tation of section 25 and the letter which purporied to notify
Muriithi of his retirement. Here there will be an attempt

to lay down the points on which an appeal can lie. A
distiction will be made between the cases relied an by

the learned judgee.
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Considering that law is mainly geared towards the
achievement of justice, it wouid seem that section 25 in
this case was given a wide interpretation. The powers
granted under section 25 are discretionary powers and it
would be necessary that the President put his mind to the
issue involved. Even through sectlion 25 of the Constitution

the

was mentioned in/iletter there is nowhere to indicate that
the Permanent Secretary was acting at the instigation of
the President. In fact the only thing that is clear in this
case was the involvement of the Chief Secfetary and the
Permanent Secretary. Neither the Chief Secret’ry nor the
Permanent Secretary has powers to dismiss a public officer
at pleasure. This is the sole prerogative of the President
and the Permanent Secretary erred in not warning the aofficer

involved that/was acting for/he the President under section

23 of the Constitution.

The learned judge im tiis Jjudeement relied heavily an
on English decisions which are guite distinct from the instance
case. Reference shall be made to a number of cases referred
to by the judge. These cases and the law 1in those'countries

shall be compared to the Muriithi case. The Jjudge, considered

these cases as binding on the High Court. Before considering
these cases it is good to note the words of Sir Charles

Newbold who cautioned judges on reliance on foreign decisions
in the following words:-

"] accept that when Kenya adopts
of @ Commonwealth Country /secti
adopted from England or anyuwh
system of law then, 1in constr
of the adopted legislation regard should be
to the judicial decisions of the Commonwealth
country on the meaning of the eq L§ alent section.

1 accept that gualification sub y ject to two

gualifications: first that any surh decision may

be disregarded if in the view nf the East African

Court the decision is clearly wron

—+

C

y 2nd secondly,
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that such decisions disclose a consisten

1.
o
interpretation of ihe section in guestion

. . . i 12
and are not at variance with ore another'.

If we compare Kenva's Constitution and England from
where most of the decisions were derived it can be seen that
the practice in each country is different. HWKenya has a
written Constitution though based on the tnglish system.
The English unwritten Constitution is mainly hased on
conventions. The Crown has wide powers of dismissal which
can only be limited or taken away by a statute. This can he
seen in the case of Dunn-v-The Queen 3 where the plaintiff uwas

.

employed under contract and was dismissed by the Crown at will.

This 1is unlike Kenya where the President cannot dismiss at
pleasure a public officer whose contract does not exceed three
years. Therefore, the powers granted under section 25 of Henyé'
Constitution are not similar to the powers of the Crown in

England.

In relation to the last statement of Newhold, the judge-
ment in the instance case does not indicate non-reliance on
foreign decisions. In fact the Jjudge did rnot give full
considerations to section 25. He did not state what is meant
to "hold office during the pleasure of the President" nor did
ne mention that there are officers who cannct be dismissed by
the President. Coming back to the case law on which the judge
relied, it can be observed that so far there had been no

previous interpretation given to seciion 25, The English

decisions are not consistent on the guestion of contracts.
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In Dunn-v-The Queen, Reiliy=-v=The King,” the courts were

of the view that the Crown could dismiss at will even in

cases of contract. However, in Rodwell - v - Thaomas,

and Gouldmv~5tuart7

the Privy Council was of the view that

the Crouwn's power should be limited in cases of contract.

The judge made reference to the case of Opoloto-v-

Attarney General,a a Ugandan case which reached the East

African Court of Appeal. In this case whose facts have

already been noted briefly a Brigadier in the Ugandan Army

had been dismissed at the instigation of the Presidente.

the evidence it was indicated that the President had direc

his mind to the dismissal and that he had no faith in the

officer concerned. The office was one of great importance

because 1t involved the security of the state.

As an officer in the Special Branch, Muriithi's offilc

also concerned the security of the steate. However, there

no evidence to indicate any involvement of the President o

that the President had no faith in him. The powers of the

President of Uganda in this case involved dismissal aof

Public officers at pleasure. The relevant section of the

Constitution imports directly the powers of the Crown into

Uganda. FKenya's Constitution has no similar provision,.

Therefore in determing the meaning of section 25 the

learned judge should have noted that there is no case-lauw

from any country with a similar provision. Thus he would

have proceeded to refer to English and other Commonwealth

the distinction. b have noted

bearing in mind

differences in facts between those aind the case

before him.

From

ted

E

is

i By

decis
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At this stage of Kenya's development the judge should have

known well not to encourage "made in England laws®. Section

61}

25 should be given 1ts literal meaning and decisions from

other countries to have only a persuasive effect.

The most striking feature of this case was the letter
of I3th April I981. It sparked off this case and the judqe
decided to give it full comnsideration. Until he received
this letter, Muriithi believed that he was at Uplands on
secondment. The letter mentlioned his appointment to
Uplands as the reason of his dismissal from the Public
service. ‘he Public Service Commission is said to have
approved Muriithi's retirement from service. This are
guite puzzling statements made by senior responsible
officers who knew the law and purported to act on behalf
of the President.g The judge correctly decided that
Muriithi's secondment to Uplands did not mean that he

had vacated his office as Deputy Director of intelligence.

Moreover, while on secondment an officer is given a choilce
to either Jjoin the body to which he is seconded orvreturn
to his normal duty after the expiry of three years. This
is provided for under General letter No. 44 of 1977 +the

relevant section which reads.

Yeeoo when an officer is seconded to a statutory Board or
organisation, he should within a period of not more than
three years, make up his mind whether or not he wishes to
join the statutory body or Urganigationi he should either
retire  voluntarily from the Governm&ﬁt service in
accordanée with the provisions of Pgrsa%nel Circular Noe

28 of 1968 and No. 7 of I974, or if the retirement scheme

W -

[IH

s not applicahbhle to him, she should resion his zppointment

n the Governmenlt services.

fte
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Alternatively his secondment to the statutory body should
be determined at the end of the three year period and he

should revert to his appointment to the government service".

Muriithi could not be said to have taken up eppointment
at Uplands as anything other than as a police officer.
The learned Jjudge decided to concentrate on section 25 of
the Constitution giving a very narrow interpretation to the
letter. Section I08 of the Constitution was not mentioned
so he stated. But it i1s evident that the mention of the
Public Service Commission brought in section I08 since it
is this provision that deals with police officers. He did
not give reasons why he decided to mutilate the letter and
give meaning to section 25 only. His argument was that
there is no need to give reason or get the approval of the
Commission in the exercise of powers granted under section
25. He did not deal with a situation where a reason is

given as in this case.

The Permanent Secretary decided to give reason for
Muriithi's retirement. The judge should not have ignored
this fact because the facts leading to the proceedings began
with Muriithi's appointment to Uplands. There was a
reason given to his retirement and this should have been
reviewed by the Court to establish whether it was a good
reason or not. Although section 25 does not reguire an

of ficer to be dismissed or retired for a reason it would

|
only he fair to examine the reason where it is given. 1In
the alternative the judge should have ruled that since a

%

H

Teason wds gi@en then this was not an exercise of pouer

:
under section 25e. E
i
1
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It was not a retirement during the plessure of the President.
what is important is that the judge should not take 1t upon
himself to decide which parts of the letter were relevant
and which were not. The best vieuw uould have to be that

the Permanent Secretary intended everythino that was

included in that letter.

The judge should also have noted that the Chief
Secretary was nowhere mentioned in the letter of I3th April,
It is the Permanent Secrecary who wrote that letter and so
there was no consideration whether he was the proper person
through who the President can exercise his powers in relation

to public servants.

It is not disputable that the President has power to

dismiss a public officer such as Muriithi.

Interviews conducted among various personalities who
were interested in the case indicates that each understood
the full implications of the case differently. Some indicate
prégmatic thinking while others appeal to justice. The
next few paragraphs will be devoted to these people wheo

willingly(except some of them) aired their views.

In an interview with the Deputy Director of Personnel,
Mr. Kamunge it was evident that all he was prepared to dao
was to uphold the powers af the President to dismiss a
public servant. He was of the view tha? the President can
dismiss or retire an officer through Uther officers. But

he did not enlighten us on the cutegorygof officers who

should be used by the President in such cases.
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To him there was no conflict of powers between the Fresident

and the Public 5ervice Caommissione.

An attempt to reach the Commission was not very
helpfuli. An interview with Mr. Kimani Secretary to the

~

Commissiaon was unfruitfu

-
i 2

. He hid under the protection

of section 7 of the Service Commissions Act (Cap 185)

and refused to answer any guestions. It cannot he for-
gotten that the Commission approved of Muriithi's retirement
without considering the reasons for such a decision. He
maitained tha®t the Commission remained neutral even though
its members were appointed by the President. The above
interviews express a non-lawyerswviewof the case. No

legal arguments were advanced by these esteemed officers.
The Secretary to the Commission could not answer a simple
guestion mhy the body had approved a retirement without

following the laid down procedure.

M e EshiwaniID expressed his views on the legal
issues raised in the case., He felt that the body with
the powers of dismissal or retirement also carries the
powers of appointment and vice versa. The President
can dismiss public officers under the powers granted
by section 25 of the Constitution. On the guestion of
who should be T"he mosi appropriate officer to be used

by the President in such a case, he felt that a senior

e

cer is preferrable. |He based his
|
augument ogn the chain of command theory.! He was of the

and responsible off

view that between the President and the Permanent Secretary
(who purportedly appeared in the letter of I3th April) there

is the Chief Secretary who is the head of the Civil Service.

" O . WS - et
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Rccordingly, Muriithi should have been appropriately
retired through the Chief Secretary and not the Permanent
Secretary. The President 1s not normally involved in the
removal of officer DF.Huriithi's rank. He referred to
cases where high ranking officer have been removed without
the President being involved. One such case he said
involved the dismissal of John Ombaso, former Principal

of Mombasa Government Training Institute. He felt that
the manner of removal 1s governed by the sensitivity of
the case. He gave an example of the Murang'a case in
which the D.C. Mr. Misiko was dismissed hy the President.
That was a case that required prompt action and the
President decided to invoke the powers granted to him
under section 25 of the Constitution. +Accordingly Muriithi's
office involved the security of the state and he could be

easily got rid of under section 25 without going through

the procedure set out for the Public Service Commissian.

Dr. Ooko DmbakaII made reference to the case of Crown~-v-
Skinnerzz He said that even though these case»related to
Ministers it could also appiy to the President. He also felt
that it is only fair for the President to dismiss officers
such as Muriithi through responsible officers. The Permanent
Secretary can be used in such cases.. He was of the view
that Muriithi could have been validly retired in two ways,
either at the pleasure of the President under section 25
or by the Public Service Commission under section I1I08.

The authority opted for section 25 because there was no

good reason to retire Muriithi from the Public service.
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On the guestion of

!

justice had been done. The lew had heen fellowed %o the
letter and there were no deviation whatsover. However, he
was of the view that the rules of natural justice deo not
demand that a pefson éhmuld be arbitrarily removed from

his oiffice for no reason. The motive behind the retirement

was morally wronge.

We cannot fail to relate this case to what was going
on in the political arenz, eof this country at this time.
The {amous and only treason trial ever in Kenye was geing
on in the courts. During the course of the proceedings
there were apparent contradictions between the evidence of
the Special Bfanch of ficials and those of the C.I.D. (Crimi
Investigation Department). Mr. Muriithi being the Deputy
Director of Intelligence was very much invelved in this
case. The court castigated those involved for having
brought @ case bhefore it while they were not sure of the
facts. The judge in this case failed to highlight on the
relevant issues raised. The judgement was not convincing
and the Public servant has been left in the dark as to who

should dismiss him under section 25 of the Constitutione.
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FOOTNOTES

The case of Muriithi -v- Attorney General has left no
doubt to the fact that a public servant can be dismissed
by the President for no reason.

(1972) E.R. 2 & 6

(1896) 13B. 116

Supra

(1934) A.C. 176

(1944) All E.R, 700

(1896) A.C. 575

(1969) E.A. 631

The Chief Secfetary and ?:$w5g52§2gnt Secretary
displayed their ignerance, Anyone who glances at
section 25 of the Constitution can see clearly that
the President does not have to dismiss for a reason
nor is the consent of the Public Service Commission

requirede.

A Lecture in the Faculty of Law, Univeristy of
Nairaobi.
A lecturer in the Faculty of Law, University of
Nairobi.



CONCLUSION

As observed throughout this paper, the issue in the
Muriithi case related to the powers of the President ico
dismiss public servants (civil servants). The mosi plaring
issue was whether the President couuld/can exercise the
powers granted undef section 25 of the Constitution through
a subordinate officer. The exercise of such powers in
England is.- absolute and the Crown can dismiss its servantis
at will unless there is express prohibition. In Kenya and
the United States such power is derived from the Constitu-

ti0Ne

The Constitution is the gospel of every democratic
state. The various organs of the state - Executive,

Legislature and the Judiciary - draw power from it. It

outlines the most important issues relating to each organ.
Being the document that express the will of thes peuple, any

. i R
exercise of power contrary to it is null and void. Thus,

"the supremary of the Constitution demands

that the court should declare void any

exercise of power which does not comply

with the prescribed manner and form."2
So far there is no provision which excludes any section
of the Constitution from judicial review. Therefore,
Section 25 car be challenged in & court of law even if
it concerns the powers of the executive. Even in Enpoland,

1

the most democratic of all democracies, the power of the

{
crown to dismiss at pleasure car be challenged 2z already

SEEN.
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4
This is te ensure the pretection of an individualsSrights
against arbitrary or unlawful exercise of power by any

organs of government.

The High Court has inherent jurisdiction over the
interpretation of the Constitution, No appeal used to lie
to the East African Court of Appeal on Constitutiocnal
matters. It is to be presumed that this applies to the
present Kenya Court of Appeal although there is no provision
excluding an appeal. It has been seen that to enable a judge
to act impartially without fear or favour, his tenure of
office is not determined by the President. However, we should
not forget that judges are appointed by the President. If
8 Jjudge decides a case which causes embarassment to thg
government, his tenure of office shall not be extended.2
A judge has therefore to be very cautious while deciding a

case affecting the executive.

The president in the exercise of powers granted tec him
under the Constitution does not have to seek the advise of

the Cabinet or anybody else.

The judgement which the court arrived at had the
greatest impact on the civil service. Today the Civil
servant has been stripped of any security he might have
had. He cannot harbour any illusions that he has security
of tenure. He can be dismissed at any time without notice
and for no reason. In this connection he cannot go to
court to ask for a declaration of his rights because he

will be a loser,
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The state will always rely on the Muriithi case to defeat
any action by the Public servapt. This case has indicated
clearly to what limits section 25 of the Constitution can
be taken. It can be used justly and at the same time
arbitrarily. Moreover, the case has established that the
powers granted under section 25 can be exercised by another
of ficer other than the President. Thus the Permanent
Secretary of a Ministry, the Chief Secretary can dismiss

at pleasure under the directions of tze President with the
exceptions provided under section 25? The consequence is

that a public officer has no security of tenure.

The role of the Public Service Commission in this
case left little to be desired. It acted in derogation
of its powers and the duty to the public servant. Inorder
to please the executive, the Public Service Commission
approved the dismissal of an officer while it had not
considered the case (reason for retiring Muriithi) properly.
It is not clear whether the Commission can also purport to

act under section 25.

The letter of I3th April 1981, was bad in law. It
was confused and ambiguous. The Permanent Secretary in the
Nffice of the President purported to retire Mr. Muriithi
following his appoiniment te UplandsBacon Factory. At
the same time he claimed to retire him under section 25.

: . . . %
He was giving a reason for retirement while at the same bm

retiring an officer at pleasuree.



The judge in this case should have declared the letter
ambiquous. No wonder Muriithi did not know whether to
sue the Government or the Fublic Service Commission.

The Commission was mentioned in the letter. The powers
granted under section 25 do not reguire the approval of

the Commission in their exercise.

Thus

“l_egislation can itself be a cause of
arbitrariness, arbitrary preactice may
stern from a failure to take account
adeguately of appropriate interests
and how they are best to be met.

Thus rules (acts) can be arbitrary
where there 1s no clear relation
between the rule enunciated and the
official end te be achieved. Rules
(ﬁcté] are arbitrary when they reflect
confused policies, are based on ignora-
nce or error, and when they suggest no
inherent principie of criticism."3

This calls for reform to our existing laws. The
civil servants need protection from arbitrary dismissals
by the executive. They should be assured (not orally)
that they will not loose their retirement benefits after
serving the Government me so long. This 1is necessary
to avold any mass exodus from the public service to the

private sector. The functions and rights of the Civil
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service should be set ou
clear any doubts. ‘The present safeguards and laws are
not sufficient. The recommendation of the Ndegua

Commission of this issue should be impleme=nted.

An independent body to hear the complaints of public

servants should be set up.



We should have a body equivalent to an gmbudsman. This
body should be free of any executive contrel. The
President should have nothing to do mith the appointment
of the members to the body. This should be the work of
Parliament. Thus what we need is a Parliamentary Commi-
ssigner and not an ombudsmouse. With such a2 body cases
like the Muriithi would have been settled out of court.
The body would have access to departmental files and

summon any officer before it.

The events'leading to Muriithi's dismissal lett
little to be desired. First his appointment to Uplands
and then retirement from the Police Force at the pleasure
of the President. Recent events have shown clearly that
there was more to the case than catches the eye. It is
highly unlikely that a year after he was dismissed and
his case dismissed in court, he has become a security
risk requiring him to be detained under ﬁreservation of
Public Security Rct.u Today he is detained which means
his freedom will be curtailed for an indefinite period.
No appeal had bheen lodoged although the aQVocates for
Mr. Muriithil expressed such an‘intention. Soon after-
wards Muriithi‘s advocates, Mr. Khaminwe was detained
under Prgse:v§tiqn pf Ppblic Security ACtle Lqmyer and
client are nou_in detentisn and the possibilities of an
appeal are nil, IF means a close of a chapter to that
breath-taking case. Recent Dnnsfitutiunal changes have
resulted in Fhe ChieF Secretary's position secured in the
Eanstitutiun.s He no longer holds his office during. the

pleasure of the President.
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S. 3 of the Constitution

This especially applies to expartriate judges whose
terms of contract is three years unless it 1is renewed.
If a judge delivers an embarassing decision he risks

a chance for a renewal of his contract of service.

A local judge might be forced to resign. o)
J)’ i %l/‘& O\M-/Y{/\Q r< G_Of\ H'\}\.O/\ YL\O‘% \’)V\n‘\or O Cies J’\t/vcvw{ﬂ b ‘

Yo ey Saand .
Rosalind Brooke, Law, Jdustice and Social

Policy (Croom Helm, London
1979, P. 125)

This Act has been used for many reasons. It is not
vet clear what it means to be a threat to the security
of the public. Homevef, it is not for this paper to

maintain a discrussion on this issue.

See Kenya Gazette Supplement Bills, 4th June IS82.
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