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INTRODUCTION

It mu st be admitted that when \~riting on Presidential directives

case law on the SelTne boils down to nil. In other words,

criticism o~ the exercise o~ Presidential powers and the

incidental -iirectivf>sis almost nil and hence, the diffic1l1ty

in writing on the snb j ect ,

In chapter one, I shall discuss the historical development of

tllndamental human rights which is now entrenched in chapter five

of the constitution of'Kenya.

I shall re~lect on the ancient philosophy on natural law
to

jnrisprudence arid how it con t.r-Lbu t ed and was a basis tor the
A-.

universal recognition ot hlwan rights. I will then, in the

same chapter highlight ar~lments advanced in the United Nations

Charter for the r-e cog nLtion of such rights as being fundamental

and also look briefly at the internationalization of h\L'1lan

right5 and the consequent ent.renchment in our constitution

which will necessitate a brie~ look at the histor~cal (colonial)

dev eLopnren t in Kenya f'o r- their recognition.

1 sha LL ou t La ne the constitutional provision only in so far

as they will be affected by Presidential directives which is the

subject of chapter 3.
~

In chapter 2, I shall reflect on the. powe r-s conferred on the

President since i.ndependence aud the constitutional amendments

which have incre~ngly besto\;,edpo,~er upon him.

• ••••••••• " • fIi •••• / .



In chap t er 3 t I sha 11 d isen SS, ag~a~i:.!n~s~t~t"-.!.h~es-'.J.LI. ••.••..•~~Lll.~~O f'

Presidential powers, the legal basis of Presidential

directives. In the same chapter, I will basically outline

directives so far made by the President on~y in so f'ar as they

infilt.rate and ini'ringe on the constitutional provisions on

fundamental h1l.manrights.

The last chapter will be a discussion on the implications

of Presidential directives on hl~an rights.

This paper theref'ore, seeks to bring int.o light the conf'lict

emerging between Presidential directives and the const.it.ution

(chapter 5) which is the snp r-eme Law of the land

(Sa 3 of' the constitution of Kenya).

The question to be answered therefore, is how do we resolve

this conf'lict where there appears to be one; which balance can

be struck between constitutional provisions and Presidential

directives which are both at the "top"?



C HAP T E R ONE

HISTORICAL D()ELOP~tENT OF FlJNDAMENTAL HlP-1AN RIGH~S ''j?v/W'(d. I

VV"1 J( (h~c(- f~ h~ c- r:::;:. ",c;.e; ~~ rc. / A.M:>~',)' -e(ff'0.f1~ l' I /'" _~.::
. .. I ql - ~f.Ap,,~ &"'I~ o{. YI~(f>(;{Ifr;1 be r",c ~ I

Human or f~~ntal rights is the modern name/ior what have ~e~n~____ "f(;,t-.(I II-'

'-/ to:!.-tO

tradi tionally known as na tu raL right s , and these may be delined 5'"
(""",;;;'e>1--\.

as moral rights, whicl-tevery human being, everywhere, at all times...•...

ough{ to have, sim lv hecause of the ra· a

to ot.her be' -t he is-.J'"ational'and moral. No man may be deprived
~

of these r~ghts without grave ef or- 'to . t' *1JUs l.ce.

In the development of the notion of natural rights, the theory

of natural law played a dominant part. But it is remarkable that

before the formation of the theory of natural Law by the stoic

philosophers,*2 citizens of certain Greek States had enjoyed

some of the rights wb Lch are today laid as fundamental; equaL

freedom of' speech or equality before the law or equa L respect for

all.

The concept of natural law was just systematically formulated by

the stoics after the breakdown of the Greek city states. For them

.natural law was universal in that it applied not only to the

citizens of certain states but rather to everybody everywhere in

the cosmopolis. It was superior to any positive law and embodied

those elementary principles of jl1stice which were apparent to the

"eye of reason"-)

The natural rights conferred by it were "not the particualr

privileges of citizens of certain states, but something to wh Lch

............ /2

every human being, everywhere, was entitled by virtue of the
*4simple fact of being human and rational."
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because of their common possession of reason and capacity to

Men, they argued, could conquer and obey this law of nature

develop and attain virtue. They were, by this, able to

emphasise the notion of freedom and equality of all men.

This conception of natural law was upheld by the Romans

especially the stoics. Thus Cicero·5 said:
J )

..;t) vr ~ J-r' /

"It is of universal application, ~nchanKing and
everlasting. It is a sin to try to alt,er this
law, nor is it allowable to attempt to repea
any part of it, and it is impossible to abolish
it entirely. We cannot be freed from its
obligation by senate or people ••• And there
will not be different laws at Rome and at Athens
or different laws now and in the future, but one
internal and unchanging law will be valid for all
nations and for all times."·6

Similarly, during the middle ages, there was even greater rules

laid by political philosophers, especially St. Thomas Aquinas 7
on the 'concept of natural law as a law higher than our positive

laws and one which all rules must conform to.

After a temporary set-back resulting from the popularity of the

teaching of }1achiavelli 8 arid the absolutism of the nascent

national states in the 16th century, the idea of reformation and

r~5Ulting religious struggles brought about a widespread outcry

for the natural rights of freedom or conscience and religious

belief. The second factor was the doctrine of social contract /

which was closely associated with the theory of natural law, sinl

the raw materials for the formulation of the former were the

common - places of the latter9. The doctrine made its appearanci

in the 16th century and 17th century when political theories

turned to the idea of contract in order to interpret the

relationship between. the individual and the community.
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Initially, it claimed that royal authority derived from a

contract of'Government whereby the people collectively had

undertaken to obey the rule, so long as he governs in the

general interest and kept within the terms of the contract.

In the 17th centnry however, it came to be conceived as an

act of separate individuals emerging from a state~f' nature into

civil society, whereby, f'or their commo n advantage, they undertook

with one another to set up a Government to which they would give

t I t d b· . 10ac ua suppor an su m1SS1on. •

The association thus formed would proceed usually by majority

decision, to appoint governors whom it empowerec either by a

contract of' government, a deed of' trust or by an act of' delegatio~

to govern on its behalf', usually, subject to the condition that /

is acted in the general interest and respected natural rights.

Failure in this respect might justify disobedience and ev~n .

rebellion 11.

This was, however,not the invariable teaching of' the school

of' social contract.12 But it was the one which, by virtue of' its

great influence on the American and French Revolution,

popularised the modern notion of' natural rights and gave it

a d)~amic content.

During the American Revolution, which originated in the colonial

r~volt of 176), the colonists backed their claim with the

concept,of natural law and natural rights, and made use of'

Locke's doctrine of' the social contract to justif'y their

rebellion. When the Government, by levying taxes without their

••••••••••••/4

consent, was seen as a violation of'·these rights •



The same idea was immortalized in the American Declaration

of Independence ~hich was the final act demonstrating the

determination of the colonists to overthrow the authourity of

the imperial Government.

"We hold these trusts to be self-evident that all
men are endowed by their creator with certain
inalienable rights, that among these are life,
liberty and the pursuit of happiness. That to
secu..•.'e these rights Governments are instituted
among men deriving their just powers from the
consent of the governed; that wb enever- a~~~I\H'm-
of Goyernment becomes distr..uctiveof these ends,
it is the right 0 to alter
abolish it arid-i"fis'fitute-new government. II· 1)

Although the founding fathers thus based their case against

the mother cOUL~try on the rights of man, when they came to

draft a constitution in 1787, no attempt was made to enshrine

these in a Bill of Rights. It was only in 1791 that ten

amenchnents to the constitution If"erepassed in congress which

came to be known as the Bill of Rights and to be regarded as

forming p~rt of the constitution.

social injustices of the French

18th century, the economic and
t4..cien rt!i~"~

ancienjtregime had become

Also during the 2nd half of the

unbearable and in consequence provoked a stream of brilliant

satirical and destructive criticism from the philosophers.

These writers in whose arguments the influence of Rosseau was

discernible, believed that mankind was on the threshold of a

new age in which right reason could triumph, and in which all

citizens could enjoy their natural and impre.script1ble right to

1ife; liberty and the pursuit of happin~ss.

It was the duty of Government to preserve these rights because

men everyw"here had certain inherent spiri tual and material needs,

and the rightB necessary to meet these needs were natural and

ina1i.enable. 5---~.-....-- ./
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A Government which failed to safeguard them could not justify
. 14.its eX1stence.

The criticism of the philosophers produced desire reform.

By the French Revolution, a constitntion was drafted in 1791

which embodied the concept of human rights.

Before the Americap and French Revolutions it had what was

for all practical purposes only a philosophical appeal but·

after the declaration and the Constituttional Bill of Rights the

concept assumed a positive importance.

The American and French examples started off a new trend in the

constitutional recognition of individual fundamental rights.

Consequently Bills of Rights have become parts of the constitution

of practically all European and Commonwealth states and also

Communist states.15

After the two world wars, natural 1a,.•., now called Human rights

movement was revived. The rule of nazism, conwunism and fascism

necessi ta'ted the need for having nationally recognised rights.16

A.sa result, a charter was drafted in 1948 which recognize
- . L6VJ.R-

international protection of human rights.17 This was .ormed by

another charter in Europe which enumerated human rights that

cannot be taken away, such as right to life, liberty, freedom of

conscience and expression.

. /6
..



6

A court of appealf'or human rights was set for state parties
'18to this charter.

10The Nigerian constitlltion, that is the Macpherson constitution-;

of'which most of the commonwealth Africa are modelled, was

modelled on the European convention on Human rights. The

constitntion lists <t number of individual rights which cannot

be denied the individual except under certain circumstances.

These rights include the right to liberty, life, freedom of
. , d f' t' 1 20consc1ence, movement, express10u an right to a 81rr18 __

Similarly, during the American declaration of independence which

we have looked at above, it was proclaimed that the nation was

f'ounded on natural rights, "a philosophy of human right" as

Carl Lotus Becker observed, "which is valid, if at all, not for
21Americans only but for all men.

Thus before world war II, international law left nation states

free, with minor exceptions, to treat their 0;"'"11 nationals. as

they saw fit. This meant that human rights was not a subject of

in-c.ernational concern and was' tr.eated as being exclusively w i.thi :

the domestic jurisdiction of individual states.

Tb.e situa tioD Changed with the adoption of the United Nations

Charter, which is, among other things, a human rights instrument

Morever, the United Nations Charter is the foundation upon which

a large body of international hwnan rights in5tr"l.lD1entsdirectly

related to and implementing the charter are found •

.•.•• •• . . . ,'7
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ese are the universal declarations of human rights,22 the

enocide convention23 the United Nations Racial Convention,24

he United Nations Convention on Human Rights,25 and the

nternational labour organization,26 and the Uni:ed Nations

ducational science, culture organization 27(u~ESCO) Human

ights instruments.

Influenced and inspired by the United Nations Charter, in addition

Bre regional human rights instrmnents sucb as the European

convention of Human Rights28 and the American declaration and

convention on Human Rights. 29 jA~(A·

The charter is now in force in more than 150 cOllntries.30

When the convention of 1950 came into being, the principle 6f

respect for Irum.a n rights had been establisbed in the preamble and

in article 55 (c) of the charter of the United Nations.

Fnl-thermore, a detailed de:finition o:f Iruma n rights had been ach.iev.

in the General Assembli of the United Nations 10th December, 1948.
The European convention of 1950 declares in its preamble that it

shall represent lithe first steps £or the collective enforcement

of certain of' the rights stated in the universal declaration of

.1.948."

In drafting the convention, some of the leading :figures stressed

based. It was emphasised that every man by virtue of his origin,

the ideas of natural law on which the draft convention had been

his·la~tlV"·and hie destiny, has indefeasible rights against which

no reason of state may prevail.31

••••••••••••• /11
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Swedish representative, delivered the following declarations

of faith "Is not the belief in the existence of human rights

the real greatness of the Western civilization of European
)2 jt...t( 's ~ ;..),'C);Jt.Cj/r'cA~ Plf)fJnc. c/.. /~f "e~ ....fer /KL

culture?.p (;<j/\; v€-r{ci/,'I-rJ ~ ~kP>'" l'/~""tr' jJJ'#- ~ _ ;1cJ'/f'{itr'C, ,
. de(~"e-,f'c7r) aE the..- .r/c;::1 .•..,, t- (c1ha. 'X i::::.f"~(Jet:;h 10C;;V\.qfNn~.

/" ~C\f;,~ ., tk6h~() C( ---"'U",;'/-hj""'- !>f?dc:,v~hbl'"),- .:" ;(Cl\CA.A(

The preamble of the convention which describes th~ contracting
()<.J eo.,tv-ne

fro «e:parties as 'Reaffirming their profound belief in those [7r€.clse
fundamental fr~edoms which are the foundation of justice and

peace in the world •••• ', must also be regarded as expressing

natural law concepts.

Some of the speakers referred to the spiritual and moral

'common heritage' of' a free and democratic Europe, which the

convention is meant to safegnard.33 (Mr. Teitger used the

expression 'the common denomination' of our political

I!lstitl~tions.)4 One of the pnrposes of t,e convention is to

strengthen resistance to attempts in all member states to

undermine free 'democratic stability' 35 --: ~" r ( .
" ,

, .
On one ha nd , the direct purpos~ of t.he convention is to safeguard

certai n minimum rights.

On the other hand, the list of human rights to be protected

is not complete.

From the foregoing, it may be observed that the demand for

~wanity, justice and equality is a very old concept. Some

elements of the instinct for decent and hl~ane treatment appear

in every religi.on, but these yearnings have little to do with

contemporary concept of human righ,ts thr Lnd.i.vd due Ls have claims

against the state.

•••••••••••••••/9
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As we have observed earlier, the question of the rights of

individuals was left to their nation states, but this changed

beginning with the charter of the United Nations which
c

proclaimed as a principle purpose:

"To achieve, international co-operation in
solving international problems of an economic,
social, c-i Ltur-aL or humani t arLan character, and
in promoting and enc onr-agLng respe·c-tfor human rightl
and for :fundamental :freedoms "for all withont distinci
as to race? sex, language or religion •••• "3?

o
In Article 55, United Nations Charter, the princ iple wa s repeai

in the form of a pledge tbat the United Nations shall promote:

"Universal respect :for, and observance of, Imma n
rights and fundamental freedom for all without
distinction as to race, sex, language or religion. H

The human undertaking of the member states of the nations

may have been vague at the inception, and the obligation may

have been no more than to "pr-omot e" those values, bu t aub seque n

documents gave further meaning to the terms.

The universal declaration of Human rights in 1943, to which all

member nations subscribe, set forth a 'common standard of

achievement for all peoples and a11 nations' to which all

"shall strive by teaching and education to promote respect for

these rights and freedoms" and enumerates those rights which

we call human.

Later tre""~.~ e- -:, conventions, covenants and declarations provide

a~·~ici.Onaljefinition to the concept of' human rights •

• • '•••••.••••••••• / 10
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• • '•••••.••••••••• / 10
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ong the most important has been the convention on the prevention

nd punishment of the crime of Genocide. 1948, the international

onvention on the elimination or all forms of Racial DiscriminatioJ
7

1965) and the international conventions on economic, ra~ial and
c

cultural Rights, 1966. In addition, there are a number of other

instruments that deal with particular rights such as rights of

women, children and refugees ; rights of the wounded and the

aick in armed conflict; a nt~ber of declarations of less formal

character, and several regional instruments that define

principles and establish IT.achinery for enforcement of the ennmerat

rights.

No nation can any longer claim not to know what human rights are,

nor can any nation now assert that the manner in which it treats'

its own nationals is free from international scrutiny.

The United States Secretary of the state Cyrus Vance, in April,

1977, stated the basic concept of human rights in these words:-

"First t there is the right to be f'ree from Governmental
violation of the intergrity of the person~ Snch violati-

.ns include torture, cruel, inhl1man or degrading treatment
or punishment, and arbitrary arrest or imprisonment.
And they incl de denial of fair pnb Lac trial, and
invasion of the hornell.

To this should bo adderl, as now recognised, freedom from gross

discfrim'inat ion. Secretary Vance identified as 2nd category

the right to food, shelter, health care and edu cat Lon ,

Presumably, a+ 1~ the basic hnman needs essential to

mairi
..,;-- ..•nce of decent life would be recognised as ,,,ithin the

\:.o're.

Vance's third category was the right 'to enjoy civil and political

liberti •..~. Al thOllgh these rights are acknowledged in the universa
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eclaration of' human rights and in later conventions ratified

~ many nations, they may not yet be part of' the core rights to

nation concedes it is bound.

n 1970, the international convenants on civil and political

rights on economic, social and cultural rights came into force

ith the requisite number of ratifications.

From the foregoing outline on the Human Rights Charter, it can

be said that the recognition of" the inherent dignity and of' the

equal and inalienable rights of' all members of the human family

is the ~~undation of freedoms, justice and peace in the world.38

ADOPTION OF THE BILL OF RIGHTS IN KENYA

The colonial administrators had established and maintained by

means of law, a Goverl~ental and social system·characterized
• Ii\. ~~·d% 'fo}iUZ J Sfc..re (.

by authoritarianism and racial disc~imination in such vital fields

as the administration of justice, the development of representativE
Q

institutions, and agra'i'ianadministration. The repressive ---:-

system and its hostility are seen by firstly the manner in which

egislative powers were exercised.

For instance, by the Native Courts Regulations of 1897, the

Commissioner for East African protectorat~ arm.ed himself with

powers of preventive detention and restriction of movement in

_.~.;:••::-.:~.;;of ~ persons subj ect to the -r-eguIa t.Lon s if it was shown

t~he satisfaction.of the Commissioner that the person was

disaffected to the Govern:nent or was about to commit an offence

to be dang er-ona to peace and good order Ln protectorate.

against the regulations or was otherwise conducting himself so as
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cse provisions provided for special powers which had the

fect of depriving a person of the basic rights of freedom

f the person and of movement. :

.•.
e yagrancy regulationsJ9 provided for the arrest and

etention of any person found asking for alms or wandering

bout without any e geans of existence.

"he Native passes Hegulations enabled the control 01 movement

of natives. Curfews and other restrictive orders could be impfose

hv the administrators. o

Laws were exercised in a discriminatory manner - the powers

of the Commissioner were discriminatory, f'or they were used

only against those subject to the Native courts regulations -

that is Africans.. ~nere laws were not expressly discriminatory

administrators were given wide discretion~ and in practice could

'and did exercise it in a discriminatory manner. In this they

were generally supported by the courts, which seemed um"illing

to extend their conceptions of justice from the administration of

justice into other fields.

The attitude of the corrr-t s may be illustrated by two decisions,

upholding the principle of racial discrimination, where in both

cases the court could have opted for different interpretations

on the grounds that such discrimination was repngr,ant t.o

public policy or the common law.lt1

•• ~•••••••••••• /1J
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e first concerned the power of the Commissioner of Lands to

pose restrictions on who would bid at auctions for sales
l-

f crown land, and their use thereafter.lt2

e Commissioner had advertised the auction of town plots

t which only Europeans were to be allowed to bid and purchase

nd had stipulated that during the terms of the grant, the grantee

hou Ld not pe rm I t the dweL'l Lrrg house or out-building thereon to

be used for residence of any Asiatic or African who was not a

domestic servant employed by him. The Commissioner's powers

to dispose of land were derived from the crown lands ordinance of

1915. The ordinance had made a distinction between the disposal

of Agricultural and urban land, and the power to impose racial

restrictions or covenants was expressly granted only in the

case o.f:Agricultural land. It was argued by the appellants

that therefore t there w'as no power to ir.:posethese restrictions

on the dispo al of land in towns. The Judicial Comm i,ttee,

saying they ,,-ereconcerned with law and not policy, f'ou nd f'o r-

the Commissioner, holding that,Prir:ta1:':8:0-e the rights of the

crown and its servan'ts to dispose of crown property was

ana Logou s to those of the private owne rs ,

They had to observe the express terms of' the statute, but

apart from that they were free to impose what restrictions

thev chose.

Their lordships went on to argue that it If"ouldbe valid to

~trict· the bidding to industrialists, or the trading commn n i,ty,

in .appropriate cases t so why not to racial groups!

~~••••••••••• /llt
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e second decision concerned the validity of a curfew order

ose application was restricted to Af"ricans only.4) It was

de under the Public Order Ordinance 1950 (as amended),

ction 10 of which provided that the curfew orders may be applied

0_ "every member of any class of persons". Specified therein

Lthont considering what might have been intended to be proper

Qrposes of this phraseology, the court also stated its

pinion that non-conformity.with legislative procedures

equiring the consent of the Secretary of State for specified

inds of legislation, contained in the Royal instructions,

as not an invalidating factor since it was not justiciable.

A final example of denial of human rights is contained in the

laws allowing collective punishment to the dl.sre.<?;ardof·

individual. guilt or responsibility, and the Lmpo sLtion of

responsibility for the misconduct of others on one deemed to

be in authority over them. Good examples of the first are found

in the Special Districts (Administration) orrlinance~ and in the

Stock and Produce Theft ordinance, 5.15 of which authorised

a magistrate, though not necessarily acting in a judiciul

capacity, on a complaint of stock thtrt to order all or some

members oC a tribe or sub-tribe to pay compensation to the

aggrieved member of that tribe or sub-tribe had been implicated

in the thef't.44

•.........••..... /15
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example of the second provision occur-ed in the village

adman ordinance of 1902, under which a headman, appointed

the Commissioner, was required to keep order in areas

djacent to his village or villages, and an order against

m in his official capacity was enforceable against all the

nhabitants of his '-'illageor villages.

f an outrage (not d.efined) occured in any area in which a ~

eadman was responsible· for the preservation of order, and the

erpetration of such outrage could not be discovered, the

ub-commfssioner (later Provincial Commissioner) could in his

discreti-on impose a fine upon such a headman un.l.e ss he could

prove to the satisfaction of the sub-commissioner that the

outrage would not have been prevented by reasonable vigilance

on his people's part.45

These Law s were made necessary by a colonial regime established

to provide conditions for European settlement, and were made

~0 ~ible hy the ahsence of constitutional barriers; no

fundamental and' justiciable limitations of' powe r' were placed

on either the legislature or execut Lve , ;:;.nd there was little

check in the legislature to the enh anc emerrt of such legislation.

Thus the courts and ad~inistrators, paid very little regard

Thp ;~~.~;;,i,nalBill of Rights was introduced into Kenya in 1960

to the individual rights &lring the colonial period.

as a result of decisions taken at the 1st Lanc ast er-House
( 46CQ1lference.

••••••••••••••••/16
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an Rights as defined and protected in the universal

clarations of Human Rights and the Bill of Rights in the

nstitntions of many countries, had little place in the

10nial regime established in Kenya.

,,02-with the imminence of independe under an African

vernment, major reversals of policy were made. Kenya,

things, was to be a country where individual rights

of non-discriminating soc_iety, were to be fundamental

Legislative and executive powers were to be

ccor dLng.Ly circumscribed and the judges w"ere to be established

as watchdogs over the new scheme.

The new system was to be brought into being through two kinds

of changes. First, the decentralization of Government w Lth

iLs powers divided between a central and regional authorities.

Secondly, the e et.abLdsbm errt , within the constitution of a Bill
li7of Rights which was to be supr-eme over the ordinary laws and

executive action, and whose amendment was thruugh a complex and

difficult process. A Bill of Rights was also considered a

particularly appropriate device for the protection of minorities,

which is at the same time acceptable to the majority, for it

singles out not communities but individuals as possessors of

rights.

When Kenya obtained her constitution for internal self-Government,

there was a BiJ'!.f"-:" Rights, wh Lch , ","ithminor modifications,

was suh~d~~ently entrenched in the in tb~independence
'~.~;' _ c Ltution.

J .• ...,
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:c H APT E R TWO

~ANGE OF POWERS VESTED IN THE PRESIDENT
SUBSTANTIAL PRESIDENTIAL POWERS.

chapter one, we examined the historical development of

ndamental human rights and their subsequent entrenchment

n the Kenya constitution.

e shall now examine the general powers vested in the

resident by our constitution, which powers form the back-

round and legal basis ofc;Presidential d Lr ect i ve s .

- .
he declaration of republican status in December, 1964,

a year after independence establishedl single executi'L,.c~

authoritr with powers concentrated on its han~. This

change was rationalised on. the ba~is of both native and

\\'estern ideas. 1

"It is proposed that strong national leadership
assured by the election of a presiden . who is -
Head of government and Head of State ,~in which
you have a constitutional president ana someone
else as Head of government.N

It was argued that the latter was just not understood by

the Kenyan people and also that the modern constitutional

form must be stiited to our traditional needs, that is, to.
say that our people have always ~overned th~ir affiars by .---"
looking to a council of elders elected and headed by their

own chosen leader, and that, therefore, ~hat tradition

which is African will be preserved in the·constitution.2 .

. . . . . . . . ./19
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m a11Y. imp 01' tan t asp ectS 0 f the "E xP 0 r t ~.~0 del II

parliament and the whole idea of

liamentary government. the epublican constitution thU~

new type of regime founded on a synthesis of the

assicaI parliamentray and the "American presidential

stu~. The main concern of African governments at t h i.s

me was to confer more powers upon the executive~..c..
\\ 0Jn~f} i-vv ~JJ

is necessary here to say wh at the "Export MoJeI" connotes~

e "Bxp or t Model" ccn st Lt u c i on r pr ov i de s for a dual executive

oye&~oT-general. acting on beha ., of the Queen while the

effi-ient" vowers fall to a popularly elected prime mini.ster

nd his cabinet, responsible to the National Assembly~

enya's independence constitution was based on the "Export

odel" 'constitution which vested the executive powers of

government in the Queen, but these powers were to be exercised

the powers of government and specifies the mutual relations of

on her behalf'by the GovernoT-General e i t her direct ly or by

officers surbordinate to him.

The main powers exercised by the Governor-General included l
the appointment and dismissal of the government (depending on, /

the results o~ elections or the expression of parliament's
·rwill, as the case may be), prcrogation and dissolution of

7 4parliament,J and the prerogative of mercy. The powers

of administration were exercised by the prime minsiter and

his cabinet and by various agencies of the excicutive authority

with ultimate responsibility to paTliamen~ The export model

i~ therefore based on a comprehensive document which Jeflnes

-the various organs (the executive, judiciary and legis la-

~~ ..~.~'.'•••• /20



ture) o£t~n providing also for safeguards to indiviJual

liberty.5

As we have noted above, many .i.mp or t an t aspects of the exp ort

model constitution were retained by the republican consti-

tution in Kenya.
( I)

Sufficerto note that in Kenya, as in most African countries
f':

the most remarkable aspect of constitutional and political

life since independence has been the wide-rang~ng ~owers

available to the executive authority and speci£ically the
.P 6

president, as we shall see below. By a constitutional

7 the r:public of Kenya was est£l.E!!~)l-ed.-----.The purpose of the first am'endm ent Ac-,t was to "establish

the Republic of Kenya, to amend the co ~titution, and for

matters incidental t her et o;: and connected therewi th.!l8

In pursua~ce of that objective the powers of the executive ~

weTe substantially increased.

By the Act, the presidency was created; its incumbent
/'

being also the Head of State, Head GOyeTnm~D~ anJ commander-

in-chief of the Armed Forces o~· the Republic.9

Power was concentrated In the hands of the executive -the

pres.ident. His right to address parliament at any time

enabled him to be a major potential influence on the course

of law-making. -,

T~ ~e~;d at·present, executive authority is vested in the

president of Kenya.IO He may, subject to the constitutio~

exercise his power either directly or through officers •

. . .. . . ;/21
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Subordinate ~o him. The president has sole responsibility for the-:

appointment, dismissal, of the vice presidentJ the ministers

and assistant ministers, the allocation to them of respon-

sibility for a department of gover~ment and the granting

h f ,. b b f h • 1 I </ 7,/>to t em 0 perm~sslon to e a sent rom t.e coun~ry. J

Where a minister is charged with responsiblity for a depart--

ment of gbvernment, he is required to exercise a general

direction and control over it. It is clear from these pro-

visions vesting e~e~utive power in the president that they

are bolstered by ~the specific provisions dealing with his~ /

pow,er over , and relating withl'his ministers. A person V(
~tays in the governmen~ only as long as he enjoys the con-

v
fidence of the president. 12 V~ .ht-u.a.

Th e president has similarly unf et te.red powers to dissolve-
parliament, the exercise of which power is a matter of

- 13 <"1'3-
his-personal discretion, and not merely at the time of a

v 0 te 0 f no conf idenee and t his add sag re..at de aI t0 his

streugthr),~~
K""C)rD v--l2. .' ' -i (, )
" 14 li )r. <He also has power to summon. and pro 0jg.lfip<1rliament,j 2)

valuable powers, for he can decide when
O~..rt:2.1:'

and may want to use that(\of prorogation to

~critical session to ~n end, although

to call parliament

he

bring an unrUIY

V/,cannot postpon

of parliamentindefinitely the ~ calling of a session

since it is parliament which will apppove of his budget

and gener~~ ~~thorization and levying 'and cpllecting of-----
:~xes.

. /22
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The President can waive in relation to any A.p., thp. rule

tha t; he lolses bis seat if' he is ab.sent for eight con secu t Lve
r 1'-

day s in any session wi thont the permission of' the ~peaker -~-

a r1J~e which gives him unnecessary powers in connection with

p:-trliament.

the conduct of. the .I.P. !s; and constitutes a potentially

ser Lous interference ,,,"ith the f'u nctLons anG pr-ocednr-e of

ny the Act of 1966,16 it was provided th~t Any ~.P.~sentenccd

by corrr-t to a term of imprisonment exceeding six months 'Y'Cl.S

automatically to 10 se his
17

seat •. H. P. w ho de f anLted

in C\ttending parliamentary sessions on~cight consecntive sittings

without th.~peak.r' s permission ~ost his seat, unless

excused by the President. 18

Tbe reason given for the first mea s-rr-e -as .thC\t dn r-Lrrg the

period of imprisonment, the people

opportnnity lor repre"entation.19

.... ~lill be doni ed the .-,,-

And, f'urthermore" "because of" the crime com.'1'1itted ••• the peopl>?

in the area may well feel t he t ..~his person is no longer 511it abI.e

20to represent them with !pat criminal record."
<

to
The main aim of the section appears to have been",incorporate <1Q..-

/0
in ~jJe constitution an incentive for loyalty to the r s.;..de.n •

21 /
As the f'ourrt aLn of m~rcy he ,,';\s able to reprieve the

\ "
imprisoned .f.P. And he .cou Ld waive the Law where an f.P. \\"o111d

" sittings.
S<,Jl~ ~
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At .the time of independence, an independent public service

commission w~s established by and entrenched in the

constitution.22 Its control was vested in the Presidpnt.
.,..:?

'I'hemembers were,by the provisions in. the con stLt nt Lon i!"olat~d

<:.

from politics. For instance~ the lAW Officer, p~rmanent

secretaries etc. The apparent effect of those provisions wns

th~t the p'1hlic service cornm i ssi on was relegated to ;1 r-.e r-e

As the President conLd abo Lish oi'fi!es FlSan:dllary position.

he considered necessary, it ~ollowed that the idea of
e

protecting p'thlic offices by vesting their control in

independent bodies wns r~ndered invc"'llid.

Servants and could dismiss them

the employer

a twill" "J1
of the Civil

\
~Since the inauguration of the Republic, there h~ve been several

significant changes in the Law relating t.o the public ser-vi.ce

and all of t.hern designed to bring the service more lHH1'?!' the

control of the President and close the g<\p betw een the pub L'i.c
. /' " <AOP.0service comm i ssion and the senv Lce it heLp s control. V U:Jyt'\..A'" <

The ruhric "Civil Service" - sometimes referred to as flpllblic

Serviceu - is nowhere defined in the Kenya constitlltion~

!bt there. seems Ii ttLe donb t , to adopt Ghana 's defi.nition of

the earlY,sixties, that the phrase" .0;" compriSes all servants

of the state, other ~han holders of' political or judicial

off'ices, who ~e emp Loy ed in a civil capacity .and who se

remun> _.,.":'::'on is paid wholly and directly out of moneys voted ,--
""24

.,y parliam,ent."

.,<8 ••••••••••• /24
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d cover" ••• all staff of ministers nndThe

depArtments; f om permanent secretaries to the daily rated
,25employee •• ,

On the oth~r hand, the constitution makes provision for the

of certain important powers by the Presirlent in

to the civil service; on the other, it provides for

the establishment of a p=rb Ld c service commission to tictndle

the very s ame -sub j ect matter.

s.24 of- the consti tu t ion pr-ova des e

"S'lh,iectto t.hi..s constitntion, and any other law, the
powers of constitntion and abolishing offices fQr the
Republic of Kenya. of making appointments to any snch
of'fice. and terminating any such appointr.1ent shall vest
1-1'1 the President."

~
And s.2"\(1) provides:

IiSave in. so far as may he otherwise provided hy this
co n st Ltl.ltionor hy any other law. every person who
holds office in the service o.r the Reput. Ltc of Kenya
shall hold snch office du.rLrrg the pLea su.re of the
President. !!

On the face of it. the effect of those provisions is to vest

in the President, in relation to the public service, powe rs so

wide as to be somewhat inconsistent with the role of an

Lnd ep end en t body in respect o-f the s ame subject mat ter.
I- -

As the President is empowered to constitute and abolish public
_....~ 26

CL[~eS, the role

then be c.onf'd.ned to

.
of' the pnblic service commission lIould

su ch of f'Lc e s :S he may constitute. Gy
•••••••••••••• /25
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This case would become even stronger considering that nll

public servants hold o:frice at the pleas'lrp of the

However, 5.25(1) of the constitution has a "saving clal1~e":
<:>

the President on1.y enjoys such snperior powers snbj ect to the

constitution. IQ this connection the provision or 5.107(1)

is to .be noted: It states:

"Sllbject to this consti tution, the pov-e r s tg ap"p0int
persons to _hold or a5t in .of f'Lc.e.s in t.he pubLi.c
srrvice,inclnding th~ power to confirm appointments,
.thepc)l"er· to ex~rcise disciplinar~}" control over
person.:; holding or acting in snch offices, and the pov..~r

:to remove such persons fromo.ffices shall vest in
the public service commission ••.• "

As in the case of the President t the pOlfers of' the pnhlic

service commission are subject to the constitution. A

plausible explanation perhaps, is that the President enjoys his

powers in relation to the public service commission while

the public service commission enjoys the same powers. But

this' explanation has its dif:ficulty. It begs the qnestion:-

l'That are t e respective power a o:f the President and the

Publ.i-c Service Commission?

From the sections (24.,25, & 107), it would appee r- tl1at the

ordinary regulation of' the civil service is the fnnction or the

~lblic Service Commission. The President, however, enjoys

extraordinary power:'3 in relation to the public servio.e.,

apparently i.'1 the capacity of state cus t.odLan•
........

)
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He may abolish offices where he considers them not to be

in the interest of good Government. And even as the

P.s.c. performs .its function of' r-e gu La tLng pub Ld c service
. ~

matters, its o••••eral( context of operation must meet with the

President's view as to good Goverll.q1ent and puhlic interest.27

In his role as the state t s cn st o d La n , the President is empower ed

:erminate public ,appointments already made by the comm i s si.o~\ /

the same role, he may himself - mak e appointments whiGh \.Jj.
to

In

otherwise won Ld fall wi thlV\the nm~i t of' the commission.

sense, it appears, the President's role in respect of the

In a

public service is .tltimate, rather than routine;he only comes

into pictnre ",hen a matter of' state interest is involved.

Otherwise, p .tblic service mat ters are left to the public service
" " 28comm:x.ss:x.on.

'I'hn s , not only does the commission' S mel11hership d ep e nrl irpo n

the President I s appointive pO~'ers - its f nrtc t Lo n may be

delegated to public of'ricers. From thp foregoing points,

i t wouLd app ea r' t ha t the President is in a rrnicb s t r-ong er'

position than the Public Service COMmission in relation

t t' 11· ., tbl" 1.. 29o ne pu ~ Joe comma ssi.on e s a 1. 5 oIrnent .• Th e cons ti t.n t i.on

vests certain appoint~ents solely in the President.

These Lnc Lude the Attorney

and the~rector of

....... •.......... a7·
.' . C (,- ....,~

Jk" ~ko\e- l.t f)" 'i~ c.ce \S~~ic\

~~ CO:~' 1'" ~ li I t
~)~~"'~~' -' !

(



In so far as the President appoints the P.S.C. as Kell ns

the leadihg public servants, he apparently has the main c

'0

initiative in public service appointments.

In independent Kenya, the tie between the President nncJ the

civil service has been a very close one. On a theoretic~l

plane, the civil service is Government's main machin~ry for

implementing the executive's policies and decisions and
t:

'11f'or- regulating the affairs of'-s-~'"

~{ <:.cz.-
On that account, it is Lnve r-La bLy Tel t that the civil;,o-rgb t /

to reflect"the prevailing tradition a~d philosophies of

Government. 'Ihe incumbent regime ,,-i:l1invariahly expect

the civil- service to execute its policies w i th sLngu Lar'

loyalty and devotion.

In relation to the judiciary, the main power that the President

has is the appointment of j11dges and members of the J'HHcial

service commission. The President appoints the Chief .Jnstice,

the puisne Judges and the j tdge<of Appeal, bJt ~t in the
~case of Chief Justice - when exercising the power of appointment

in relat~ to them, he has to act on the advice of the

judicial service commission.J2

Thp 1VI"~dQ. of' appoInting judges under the consti tntion is designed

to ensure the highest degree of' judicial ind~..pendence. In

the f'irst place, definite professiona1 standards are set which

a candidate for •••••••••••• ;••••••••••••••••••••••••••••••• /28



appointment to the hench

such a person is to be ~

is required to satisCy. For instance,

jUd~ 01 a co or t having unlimited
,"

jurisdiction in civil and crimin~l matters in Rome part oC the

Commonwealth or a COt~rt having jurisdiction in appeals f r-om

such a court)) or alternatively,
34than seven years' standing. All

an advocate oC Kenya oC not less

dd.s.c.ret Lon is

required to be exercised within those proressional limi~s.
~ -

Under s.68 of' the con st Ltution, a special body, the Jndicial

-Ser-v Lce Commission -Ls set up to playa ma j or'role in

appointmentsy tenninat.ion,cdiscipline etc. The Commission has

five members. the Chief Justice (Chairman) the A.G., the

Chairman of' the Public Service Commission and two Judges of' the

High Con rt or of' an- appeal conr-t , 35 It 5 required to operate

independently; it "shall not be subject to the direction or

control of' any other person or aut hor-Lt.y !", 36

Th e only judicial appointment w hi ch is snbj act to the---- -

discretion of the President is that of' the Chief Justice)7 but of'
c I

cQurse, on the basis of' the proCessionnl standards stipulated

under the constitution.

appointed by the President Be t.ing in accordance ,,,ith

advice of' the Judicia-l.-Serv.iceCommission. 38

~ .
t~The removal process in respect of' judges is a
~
~ A judge may be removed from office Honly Cor in;bili ty to
~ ~] per(orm the f'unctions of his ~Of~ (whether arising f'rom infirmi;

J
'-
I



29

nltt even where the gr-onnds are satisfied, there is yet another

saf'e gnar d, An independent tribunal has to be set up to

investigate the conduct of the judge and to make definite
-,'

r-ecommend.atLons for removal on the basis th,at ~tis, wa r-r-ant ed, 40 ~t<
\}-' ~C:~. tp_.j<' v.... ?-'?- '..?>

(---.i"';~'~ -=u.sn~() ICcJv..'SI - "
~ -y 1< It

~ere the question of removal relates to the Chief J stice, the

ini tdat Lve . for uppo aot Lng the tribunal falls on the President
v

,'here he considers that the qrre s t Lon of removing the Chief

justice should bE}, investigated, he refers the matter to the
t ~~,.-,1..t?<-\

~ of the Pnb L'i c Se r vLce Commission, who then appoints
'--- u

th tnE:'mberj of the Lnves t Lga tor-y trilmnal.·1

T:."iePresident removes the Chief Justice only if' the t r-Lbuna L
It ")

r-e coennends that cou.rse of action ••.. Other, .••Lse , the Chief Justice

contimles in office---
I

Therp ar-e certain previsions howev er-, ,•.hich no not appear to ut;

inconsiderate with th~-potential influence of the execlltive

in relation ,to the judiciary when the of:fice of the Chief'

Jnstice falls vacant ,/",r the Chief' .Ju s tLce is llnable
\

to discharge the duties of his office. the President is ernpow er ed

" 43
to appoint a pvt i arre judge to act as the Chief Justice. "

n
An acting Chief Justice ceases to hold that position in one of t•
three ways s : if the subsantive "holder 01 the office r-esumes his

;I\.
duties under that office; ~if a new Chief .Ju s t dce ~s appointedj

, • hI';> t"· . t . d - 411J"f /lac ang capa ca y 1S sooner revoke by the President -

The implication of the last instance is-that an a~ting chief Justic-
may have his appointment revoked hy the President even though

there is no snbstanti.ve holder. exercising the duties of that of:fic€

./"0
•••••••••••••••• _/ J
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This may have th~ danger that an acting chief j~stice who nspires

to retain that position probably with a view to being made the

substantive holder, may he tempted to sacrifice his

independence to the executive.~

The constitlltion45 empowers the President to take initiative
I

for "Kenyanization" of public offices where the cu rr-e rrt; holders

are expatriates. It is possible to discontiu'le the service

of a Judge, notwithstanding the protection accorded the bench

under the constitution.46 Again, this does not appear to be

consonant -~i th the idea of jlJdicial independence which the

constitution seeks to uphold.

From the foregoing instances, one wou Ld imagine a situa tion in

which the proportion of acting Jl1dges on the High Court bench

is kept fairly high, thns enahling the Government to exercise

considerahle *·-H-A.-..L.l~.nce.,facilitated by contractual provisions

and by lits ability to initiate the process of terminating

ind·vi~oi.ntm~~ts •.

SPY,CIAL PRESIDE~ TIAL POVERS
•• >

The Government has inherited all the prerogative_pOlofers the.
1.7the Queen could exercige in relation to Kenya in ?- 64.

It has been held that since the prerogative is part of common

law .•the prerogative powers were in some respects as exteris~ve

p- i.~Sritain - with minor exceptions, though in o~her respects
th i.d 4ney were ~ven WI ere

·················./31
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But the prerogative that the President can exercise on behalf

of' the Government are thORe that belonged to the Queen in

relation to an independent Kenya, which were not as extensive.-

It is , for instance \ clear that the Q'lecn could no longer

have claimed to legislate by Order-in- councf I , Again, the

prerogative, being part of' the common Law , is liable to be

displacp.d or. repealed by written law. Thus, many of the

former p r er'o ga t I-vc s are ei t.her reg'lla ted by law', or have been

repealed. An example of the former is the exercise of' the

pr-er-oga t Lve of mercy. 119 ~. ,,~\ q~ (\.;.>'-1 r4~e..?

The President may re, it or r educe the p-rnd sbme n t , Lnc LurtLng

a term of' impr,iflo ent, or a f'orfei t.u re , on conviction of

any o f f ence , Hence, the breaches of' the law' are by no means

any di sah i Ldty placed Up~1 an eLec t Lon candiGate by an

election court on the.grollnd that the

I ' t t (t.. ,.,/L· ~~l~"'::>\..... \~-:t-~)an e ect10n 0 ~nce. ~,~
J .

candidate has committed
\ Ljr:. ~ t\o..U~·

Under s , ?
"-

of the constitution, an Advisory Comm Lt t ee on the

'~

Lpr~rogative of mercy is established whose duty is to advi e

the Presirlent on. the exercise of his (powers of reprieve.)

T!-.,;'s C::; ••imi. ttee consists 0,1' the" AttoFney-Generfil, and at least

three (and at most five) other me., b er-s appointed by the

President. The advice of the 'committee is not binding on the
-0 /J. (' I M ..---,J" President.) 1\..-/ hvt' 1'/ A/lv' 'l?..t~ r~,

••.•••••••• /,,2



32

Tht1S the exercise of the prerogative is ulti.mately the

responsibility of the President ;f1lrthermore its exercise

is ~ matter for his personal discretion and is not subject~
. . '.' h''''' 7JI e-»;:f C:'

to collective responsibility. ~;s "'v de (~,I R. v&'e-i/'W,""'clZ
() , bl e-~I I{)s'~
A(],..",.r _ :, »o»- '_ (A..N""'- 1..(1 e.'/..~'
(f" . f.(t...v- IS" ,,I-.e . o:

I" L-- \ f'"Other Presidential powers relate to ~ The ~ V'~~,~c..~

.1 f &)

~

~ ernment has wide and unfettered powe.rs in the North-Easternf!-.1 . r~
(V'/ province t which were subsequently extended to the contig9UsCrr"~~

. 52 g6,Y1 Pdistricts of' ~farsa_bit,Ls LoLo , Tana River and Lamu , ~\r~.
~~~ ~'W'

Co 5 c \ e.r-vJe~i'"
These powers enable the Government to administer these parts,

withOllt any constitutional constraints - the President can

make any law by regulations, his legislative competence in

this respect not being snbject to any constitlttional or other

legal restrictions; he can thus authorize any administrative

action that he feels necessary or expedient for the ptlrpose

of' ensuring effec tive(Government.

\ '"
ex-tensivePowers relating to the ~bove mentioned area are nsed- ----

Realistically, therefore, one should regard them as an

important adjunct to the Presidential powers.

Closely related to the emergency powers are the extraordinary

powers of- the President which ar~ provided for in the

pr-eser-va t Lon of' Public Secnri ty Act ~

54By the third amendm~nt, all provisions in the constitution

which WI": *'- :specially entrenched ,-rereabolished and Ln st ead

p"'..,videdfor less stringent p r'oced-rr-e s for. amending those

particnlar sections of' the-constitntion.

,.. _••..•....•.. /33
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'-The most important p6\-Ieraffected was that of emergency.

The period wi thin which parliament wa.s r-equ Lr-ed to approve A

declaration of emergency by the President was extended from

one to t~ree weeks and the period~he emergency, once approved

couJ-d!last was .:.x~~ded. fro~ tv.? to thre.e months.Nt t-. ( (.1/", ~ WW) 0bY~ -r...:..........,I--' \CJ vUk" c.e iIVl '" J-b <-1 '" VI. ~ C<--<-r So Q ?
.•..•.

The sixth amende,nent55 came in 1966, its ef'f'ect being to

.relax emergency powers even ~ore than was achieved in the
I

The section56 now read:57third amendment.

"Subject to provisions of this section, the
President may at any time; by order ~lhlished
in the Keny a Gazette .-bring;into operation
gener-aL'l y or Tn any part of Kenya, par-t 3 of
preservation -of public s ecur i,ty Act, or any
provision of that Act~

the

./

Part three of the Act contains the most stringent provisi~ns

under the ·title "Special Public Security ~easures" under-- ---
v·hich the President may make special publi.c secnri ty reg i Lat Lons

for cer t eLn matt), for exampLe , d,;tention of persons,58

59 60restriction of movement, imposition of curfews etc.

-The Act was to he read sim'11taneolls1y with s.29 of the

constitution as it (the Act) operateswi.thin it.
. , Parliament

by this amendment, ceded more powers of control over

emergencies to the President. Fllrther, the emergency

provisions we r-e no longer in the C! sti tution but in an ordinary

Act, therefore, it could be altered with the ease of a simple

majority unlike if it was a constitutional provision.

The preservation of Public Secnrity Act came into force on

J1lly.20. 1966, and has not been revoked since then.61
.f •.••J ~~\. 'c,<?).. <.".v-.V~ $ ~
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While it is in f'or-ce , the President has \·dde powers ot'

" 62derogation Crom t e protected r1ghts.

mile the executive ex er-ci.se s wide power s conferred under

emergency 'law, the court has the di I'f a cu I t task of entertaining

individualts redress claims arising f~om the exercise of

those power s ,

Judicial powers in relation to the fl1ndamental rights of

the Lnd i.vLdua L appear to he considernhly limited dnring the

operation of' the preservC1tion of Puhlic Security Act.

hthilst part three of the Act opera t e ~, s , B 3 of the con s t i tu tLo n
I.-

empower-s the President to r-x er-cLse ,,-ide powers, LncLudi.ng

the detention of individnals~

By that section o)the const i,t nt Lon , the exercise of su ch

powers is not to De rega de cl as be Lng i rcons Lst enc., \iit~ the

proteGtions of personal liberty 6) ,
etc. The effect of such a

pr-ov t st.on , it wonld seem, is to oust the or-d i.nn r-y revdew

jllrisdiction of the High' Co ur t in r-eLa tLon to the r-ra t.t er s

specif'ied. NOTmall', in the exercisE" 01 such jnrisdiction

the court ,.•ould be entitled to test «xe cu t Lve s act s against

statute law, or the cons t Lt ut.Lon to see if the acts have

. 64been lawful.

The section appears t~_O'lst the High C011rtf s f uric t i.on of

superitending fundamental rights as regards the particnlar
. ht "f" d 65r1g s speC1 1e •

~••••~•••••••••/35
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Howe ver , s.83 of the constitution seems to give the High Court

a new basis of j ~isdiction, albeit only limited. Inter alirt,

it provides that where a person is 'detained nnder' the,

preservation of·ptblic secl1rity Act, "he shall, as soon as

reasonably practicable and in any case not more than fiVe days

aft er the commencement 01 his detent ion, be f urnd shed 'iith

a statement in \,-riting in a Langua ge that he i rnderet arrds

specifying in detail the grounds upon which he is detained.66

Se~ondly, it is required that whenever the power of det~ntion

under the Act, is exercised, this should he published on the--
Kenya Gazette tooether with the reasons for the action and

67the law"warranting it.

It is further required that not more thaI: one month after the

commencement of detention and thereafter at intervals of not

more t- .an s Lx rnonJs, the case sho-rLd be r-ev i.ewed by

II "Itan independent and impartial trib!.l_na~~blished by Law and

• c!. etit over by t "? President rro!'1 among persons qualified to---_ .. ~------ ~ 68
~i~~~ol'-':ed as a J ~c:..:::e of- t.l. o lii:..;h Cour-t ,

These provisions may be.-BC\idto be man~tor3: because of the fact--- ~-~
that ,they are errume r-at ed in the__SQ.Us.t~ent and

because they.confer important.rights 'pon the person detained,-.--- -----
suggesting that the_· seek to assnre hifJ1of fair p r-o cedu.r-e in

"'"--- ~ . ---

his detention.

SfTY Of
UUk~~r '. • •• ". • • • • • • • .0 •••• /36 .
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Holding that this interpretation is correct, the pprson

detained ShOlld therefore, challenge the legality of his

detention on the groHnd that those provisions have no....been

complied with.

T'hu s it might be arg-re d that rm der- s ,8), the }-li~hCo-rr-t;

is impliedly given new powers of Judicial r evLew, 4 '
The High Co rr t ' s powe rs are however, r-edu ced by Cap. 57

and hence, the importance of' the tribllnals as a device for

checking executive arbi trar-inf'ssis reduced -

considerably - detained persons are not protected.

~
We shall see in the next chapteri-how-=:rliSPresidential
power and the incidental'directives made by the President

bas conflicted wi tll furrdame rrt aL right s - some of wh Lch w e
ev-- /1A ~ Sf.-.

have mentioned in passing - as far as they relate to

detentionse

IThe above expose exhibi t s powe r s reposing in the President
-----alheit not all.

·••••·••••••./37
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CHAPTER THREE

PRESIDENTIAL DJRECTIVES

Presidential directives are rule-like pronollnceme~ts, proclamations
-

or promulgations issu~ or made by· the President t. based on , , .
,r; t~ i .{:..(..[,..;:w.ft:u-r/fY; i~ n~f rc...vf., If r'r '" 6eJ.c•.•.de ,.....~s;::6~

au~ho~~ w:hich he ha7 O~>-thi~S, he~~. This authority is derived

whol~r partly from the constit1ltion ann the Acts of parliamen't,

which we looked at in the preceding chapter. For instance, s.~30)

of' the consti tnt Lon vests execnti ve power- in the President j and

under s.83, the President ~as the power of detention. S.83 is to

be read with the Preservation OJ Pu bLdc Security Act t chapter 57,

laws oJ. Kenya, which enables the Presideil) to exercise powers

of detention and thus derogate.from the protected rights.\.;
In this light, and bearing in mind that the President wields

unrivalled political power, these directives can be legal or

extra-legal. -c..x-~a..-i\)~cU.c~:,~\rOfU-j\.Jr\cU:. C~ / ~t1e..tu-j\.)",c.Ua:&r.----__
They are extra-legal when the Pre ident acts, as it wnre, more

by virtue of political authority than by virtne of legal ,right and

~, or has an illt . n that he has the power to issne a dir.ective

which he goes ahead and a s sues , The inevi tablt=: consequence of.

such ~irective is that it is acted upon by the subject, a

parastatal organization or a Government body.

When the President malr~.= sueh directives. they may become, as one

may gues . "', . 1.ly binding, and hence acquire ;\ form o1~ law. )
5umetimes they are just politically and morally bLndi ng ••

,..----- .

. · · .. /)8
c/ .
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A breach 01 the 10rmer category will be backed by a legnl

sanction, ,,,,hile a hreach of' the,latter category will be

hacked by a political, Illoral or administrative sanction.

Thus, the legal validity 01 Presidential directives is at

least in theory, capable or being tested in a cOllrt 01 1law.

PRESIDENTIAL DIR.ECTIVES AXD THE DOCTHI:\E OF SEPAHATION

OF pm·:ERS.

GO~-I rnme',',al pox••.er OUg~t to be divided into three components,

each being exercised independently.

The 11lnctions ot' the executive has corne to be llnderstood to

Lric Lude , and in particular \ tt\C f'~ln.Ci.. 1.0\"'\ of im-plementingthe

Law enacted by the LegdsLat i re. How comesthen that the

executive is taking the role of' the legislatllre hy making

directives whi.ch may be and often are a ccor-ded the f'or-ce of law?

There wouLd be an end to everything ••..ere the same man or the

same body to exercise those three powers - that at' enacting

laws, that of

the causes of

It is considered by legal "'Ti ters that the signit'icance 01 the

. doctrine' lies not in the rigid demarcation 01 the three

f'unctLons , n':.t in the emphasis placed upon the checks and

:)alan~ so that the three dit'ferent organs can act in mutual

restraint inter se, to prevent concentration of power in a

single organ with the likelihood of t yranny as the upshot •

••••••••.•••.•.••/39
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The President in Kenya has his feet in tKO organs; one

egislature whilst the other is in the

When he issnes directives, the President,

ev-en as his directive sometimes has legal effects, operates,
within the aura of the'execut~ve authority nnd ~elies

on powers derived from the constitution and ~ct~ of \

p'arliament. Tb I s t therefore 1 is one instance wh.er-e the

executive, of which the President

upon it legiSlatiJe pow ers wh Lch ,

is a subset, has, bestowed

in traditional cnteKorization

of' Government powe rs t vest in the Le gasLa t.nre , This is a

departure f'rom the strict application of' the doctrine of'
'j. .

separation of' powers. ,

I~JUSTIFICATION FOR THE PRESIDENT'S E. £RCISE OP LEGISLAT~

POTERS

The executive authcri ty, in the G.overnincnt of Kenya, con st L'tu t i,o

nally vests in the Presidcnt,---nnd he may exercise it either

directly or through of f Lcer s snrbodinate to him. Thus any

powe r granted to the execntive gen(~n:dly can. he exercised b¥, the

President.

The executive is sometimes invested with legislative pO;';,er,

which traditionally reposes in the legislnt'lre. When a

specific legislatiye IYower is bestowed npon the executive,

e- :~ cli, .gra'!1t is deemed a necessity .in the modern state and is

justified on the reasons following.

Firstly, because of pr-essur-e on pari Lame.nt.er-y 'tittleI parLLamen t
(.M\~t.- ~.
I ~ possibly deliberate on all isslIes pert aLn Lng to legislation.

1\
,,,,,,,,.,..' .

-, .' - I ~
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Secondly, the subject matter may involve a hi;;h level of

speciality. the expertiscfo lor handling which parlit,lment.
c

generally lacks •. Such technical Ls snes pf\A"ational importance

are better handled by experts supplied by +l' •\ .1D cx.e c u t a v e ,

And thirdly, there is need lor flexibility, ilndcthc argument

r'tus t h-rs : an Act of parliament or the c on st itution when

enacted cannot possibly be s'd table for all conting,.t','.lcies

foreseen o~nforseen. Therefore, parliament should enact in

general t er-m s, o u tLdni rrg the policy f'r-amewo r-Ic only but

leaving the ex ec-r t.Lve to legislate in accordance with the

exigencies of Anv particular moment.

The executiye; whore it has been allocated legislative or

j udic ia\ powe r s, must submi t, in case of the former, to

parliamentary control, and in both cases, unless otherwise

-stated. to judicial review. These are the checks and

balances which are supposedly the corne"stone of.'the doctrine

of separation of powers •

.'
Presidential direc ti v es , therefore, are isslled upon pow ers

j
,.,.bichthe President thinks re.pose in the presidency. These

powers in some intances have to be 'subject to certain proced1!re~

and are sometim~s subject to powers of other Governmental
~

organizations like the legislature and the judiciary.

In order for them to be legally valid, Presidential directives-- ...-~." .~-...
",,:.- ..~ -

are suppo sed- to be.issued pnrsuant to powers bestowed upon
, ~

the President (see chapter b\"o on Presidential powe r s )•

••••••••• ~••• /4.1



However, a peculiar problem in Kenya is that these directives

are at most times issued at pub Ld c gatherings. Ir.-tmediate ,/

enthusiastic enforcement follows even before their legal

validity is scrutinized.

By legal valid~ we mean: - does the President have express

or implied constitutional or statutory authority for the

promulgation? And if yes, have the appropriate procedures

tr-an.sLa-tLng that directive into La•• b een adher-ed to? This

a qnestion '....e shall an sw-ar- sub sequ errtLy ,

As ,we shall see below, ~residential directives have sometimes

been in conflict 1.,ith express provisions of the consti tntion t

i.e •., the snpreme- Law of the land.5 The consti t.u t Lon provides:
")

»->:

In the consti t utLon are ent rl"nched f'rmdame nt aL r; :;!lts and

freedoms of the individ1lal.? S.al! of the constitution

"This constitution is the constit'ltion of the
Repnblic of Ke ny a and shall have the force of
Law t hr-ougnou t Kenya and, subject to s.l17 t

if any other Law is inconsistent '....i th the
consti t.u t Lo n t this consti t u t Lon shall prevail
and the other Law shall to the extent of the
inconsistency, be Y.Q.i.d.1I 6----

provides for the protection and enforcement of these rights

whenever there is an infringement of them. If s.3 of' the

constitution is properly interpreted,' no law is to override

th&j6 rights, save for express exceptions in certain

czr-cumstanc es which the consti tn tion itself sp ecLf'Le s s s.47

of the constitution provides for the proc.edure by which the

provisions of the constitution may be altered. Only under this

section will the alteration of the constitution be .deemed to

~ have been legally and validly made.

• ••••••••••••• / '12
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We shall now embark on an analysis of hoW' the President has

exercised-his directive powers.

~DIRECTIVE5 50 ;FAR :-lADE //("-J . C

As we mentioned earlier in this chapter, Presidential directives

•. are, in practice, treated as enforceable before their validity

is· determined. This ma be said to be an attribute of

extra-legal dimension of some Presidential.directives.

An area where the supreme law of the land has been infringed.

by w ay of directives, is that relating to freedom. of assemb Ly
'._. 8

a sao cLat Lon , The constitution provides:,and

JI Except w i.th his own consent no person shall
tie hinde1'ed in the enjoyment of his freedom of

. a ssemb Ly and a ssoci at Lon , that is to say,
his right to assemhle freely and associate
",'ith other persons and in pe.rt Lcu Lar- to form
or belong to trade nnions or other associations
:for the protection of his interests ••• "

The constitution then goes :further to list the exceptiqns

to t he gener-eL rule. The corrs t it.ut Lon provides that no

law shall be held to e inconsistent with or in contravention

of the above section if the 1a",'in question makes provision
.'

that is reasonably r-equ Lr-ed in the interests of d?f~5e 1 p'lbli~
1· . bL'i 10 ..mora 1ty or pu 1C hea!.,!h, or for prot ectin,g the rights or

11freedoms of other persons, or if it is to impose rest~ictions

":-.-:-::p 1hli-:officer.s, members of disciplined force', or person

in the service of a.local Government , l t 12 d 1autHor:!.y, an a so

if' it i'~ f~r the purpose of imposing reasonahle cond i/t Lon s

for the registration of trade union;.;and associations of trade
1J -~H1iona~,:""

•••••••••••• / IiJ
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If any law is made for the above reasons, then it ~ill be

held to he vaLdd unless the thing done 'moer the authority

thereof is shown not to be reasonably justi£iable in a

d . 14emocratic Soc1ety.

The President, well awar-oof the above seetion of the

constitntion, forbade betting at the International Casino
by means of/'Presidential dir~c~ive. 15~

~ 16The hetting, lotteries and Gaming Act provides for tho

control and licensing of bettirig and Gaming premises, the
-imposition and recover: of' a tax on bettin~ and gaming, and

for the aut to rLzLrrgor p i bLri c lotteries and for purposes

incidental thereto •

•s. 14 provides for the maru~er of controlling and licensing

bettin-.;~ Under this section, any owner or occupier who keeps

or uses any unLi.censed betting premises w i.Lf. be gl1ilty of an

offence •.

s. 29 mak es it an of'f en e to bet in pnhlic places and s,45

provides also that gaming premises slrouLd be L'i.cenced otherwdse

the owrrer'or occupLer- shall be gui.Lty of an offence .•

Jt appears from the above sections 011 the netting, lotteries

and Gaming Act that hettin-g is Lawf'u L so long as the premises

in which it i~ carried on are licensed and so long as the

rules laid d01Ynby the Act are adhered to.

7 it was reported that only two classes of Kenyans were barred
-----,

from its gambling tables - (P~~~tibItes and journalists •

"Then the International Casino in Nnirobi was first opened,

• • ••••••••• /44.
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Almost two decades later, new categories of peopl~ barrol

from gambling at Kenya's Casino was added - Members of

Parliament and civil servants. This ban wa s slapped

by the President.

By way of announcementrthe President banned C'the two groupe

from gambling saying that "gambling as an evil which

could lead to misery among families.-l7 His Excellency

did 'not, however. give any indication whethp.r other Kenyans

would be barred from gan.bLf.rrg at casinos, or whether

other forms of gambling such as at horse races would

also be affec~ed.

This directive of course left doubt and uncertainty

in the minds of "wananchi t who wo u Ld have liked to exercise

their constitutional right of freedom of' association and

assembly.

This directive certainly had negative consequences. The

"wananch iIt were left in a d ile1mnR as to whe ther to cont Lrru e

gambling or not. .Towhere is it me n t Loned in the Bp \~~'

~otteries and GaIning Act, ?ihich class of people ShD!

bet or gamble.

The enthusiast ic enf orcemo n t of th is direct i,ve was manifest

when the British High- Commissioner, 19 who t'ias scheduled to
host a large and d Lst Lngu t shad gathering including many

invited government ministers. H.P's and senior civil

servants at the International Casino in Nairobi, at a

-fv "'{ior-\ to promote tourism in Kenya expressed disappointment

when only very few politicians and government officials

turned up.20

•.••..•. ; ...•5
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It is apparent from the poor turno~ that the directive

had. in point of fact acquired the .force of' law and was

automatically being enforced as if it were legal or valid~

The people (hopefully) knowing their right to assemble. had c

foregone that lawful right in favour of the pro~idential

directive. The two groups barred from gambling considered

themselves to be under a moral and political Obligation

to comply ith the directive.

Looking at the above provisions pertaining to protection

f f r-e ed om of assembly and association, we can rightly say
<;:.

that the directive did not fall tinder the main rule (s.~O)

or under the exceptions t~ the general rule. In strict

legal termft therefo;:'e. it may be asserted that the

directi e was unconstitutional. It is difficul~ to see how

he President could be sai to have been exercising his pow~rs

under any of the exceptions to s.80 - which we have

enumerated above. The r eae on e ~iven for till? ban did not

fall under any of the sections on the Betting. Lot t er Les

and Gaming Ac t , lie may, pe rh ap s , say that t in th is regard)

the directi~ was 'extra-legal and, strictly. did appaar to be

in60nsistent with-the letter ~nd spirit of tho law.

Fu:'thennore, the reaso. given j:'orrh o ban was unjustifiable

under the circumstances.
~

A Further inconsistency with s.80 of the constitution was

manifest, too,. when the President, exercising his powers,

direr~J~ ~n~t the University Academic Staff Union b9
.-----..-

de-registered.21

i Lt6
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The societies Act22 provides for the manner in which a

s~etYt once reg'stered. may be de-registered.

Under s.4(i) of the societies Act. every society which is
cnot a registered society or exempted society is an

~~lawful society.

5.12(i) of the Act provides that where in respect of any

registered society. the Registrar is of thp opinion that

the registration of a society should be canc~lled or

suspended on the ground that the society has, in his

opinion, amorrg its objects, or is, in hi.s opinion, likely

to pursue or to be used for, any unlawful purpose or any

purpose prejudicial tD or incompatible with peace, welfare

or good . ?Jorder 'l.n Kenya,- or the interests of peace,

welfare or good order in Kenya would (in his opinion) be

likely to be prejudice "y the continued registration of

the society,24 or that the terms of the constitution or

of the rules 0 the society are, in his opinion, in

any respect repugnant to or inconslstent w i.t h any I at"

2)etc.

The registrar may t- in hi s discret ion t give \';1'i t ten 'not ice

in the prescribed form to the society calling upon the society

to' show cause, within such period as is speciried in the

notice, why its registration should nat be, suspended; and,

if the society fails to 9how cause to the satisfaction of

the -rp.:;i.8i".::;:'carwithin the time specified, the registrar may

cancel or suspend the registration or Ute society.

/
1-........ \ (
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5.12(3) of the Act gives the Registrar power to cancel the

_ 117_

registration of any registered society, which has ceased

to be a society within the meaning of the Societies Act, or

which the minister has under paragraph II of the proviso to ,
5.4(i) of the Actt declared to be a society dang~rous to the

good government of the Republic. 5.4(1)(ii) provides that

a society is unlawful if the minister has declared it, by

order, -to be a society dangerous to the good government

of the Republic.

Under s.lS of the societies Act, any society which is

aggrieved by the Registrar' refu8al to register it by his

cancelling or suspending its registration under s.12 of

this Act may within a period of 21 days, or such extended

period as the minister may all.ow, from the date of the

cancellation appeal to the minister against the cancellation

and, where the society does so, it shall not, pending the

decision on the ap po aL; be an unlawful society notwithstat.ciing

the said 5.4(1) of the Act.

The Academic Staff Union was registelcd in 1972. It

represe~ted workers of the UniversitYt but it was mainly

formed to represent .tthose m€:Jilbers of staff who are employed

on academic terms." It was also formed to regUlate and

improve relations between members of the University Council

and students, as well as to negotiate for salaries and

conditions of service for its members.

. I 0••.• ""•••• / l.:.)
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If 'e look at the provisions of the Societies Act, the

logical inference is that the society was legitimately formed _

its existence and purpose were therefore lawful and had

satisfied the Registrar on the same.

And as we have seen above, 5.80 of the constitution provides

that

ft ••• no person shall be hindered in the enjoyment
of his freedom of assembly and association •••
and in particular to form or belong to a trade
union or other association for the protection
of his interests."

While the University of Nat r-obi 'as still involved in one

of its frequent crises (unrest which led to closure on

February· 27, 1980) , the University Academic Staff enion had

issued an u.Lt Lmat um to the new University Couric Ll. on issues

including salaries, academic freedom and the reinstatement

of one of the professors26 who lost his job when he was

detained. The Union handed the demands to the vice-

~hancellDr, but hefore they received the replyy the President

h~d ordered its de-registration.

Afte~ the University closed, the President said that he was

aware of a group in the campus c aLl.Lrrg itself 1 the magnificent

five." He said the group was b~in8 used as puppets to

disrupt peace in the University and that he was awa.r e of

collusion between lecturers and students.27

The crisis point for the Union was reached when the Union

organized a demonstration against apartheid in South Africa

~~~he murder of Guyanese politician.and academic, Dr.

wal tar Rodney,

•••••••• / Ij9



It was soon after the demonstration that the President told

a passing out parade at the t dministration Police Trainin:..;

College, Embakasi that the University was being used by a

ne Lghbo nr-Lng country to plotpoli tical assassinations in

Kenya.

Further t the President said: "I have sufficient information

about .fhis manoevoure by a neighbouring country which wa nt s

to use the University of Nairobi for s ubve r-s i.ve activities

including killings~'. - That he shall be carei'll with the

U . ~ N' b· 28nivers1ty OL a1ro 1.

Later, a Senior Lecturer29 who had defended the University

Academic Staff un.i.on against ch~ges by the President was

arrested - and released after a day in custody.

Soon thereafter, the President ordered the de-registeration
(

of the Academic Staff Union, a ban which also applied to the

Union Civil Servants. The President made the order at
. ~ t~~0;"J..;"

ICJthe Government wa s tak Lng care of its employees by

--,._--,.
f.1achako s durin~..1aL,~.,:!:e~d~d~i:1n!&:~:..ar:..em.c~¥-<•..J=-O_

He saici,

improving their wages and welfare~ and there was no need for

the two nnions to continue poli ticking~l~n1en contacted l n union

spokesman told The ~-!eeklyReview that "we are sho cked by the

cancellation of our union.
about it."J1

(

There is apparently nothing we can do

It is clear from the foregoing that the reasons given for the

c.re::.re~::.:;;.•-:•.< cion of the union were based mainly on suspicion •

. . . . . . . . . . . . / 50



50

/
The nnion was t'ormed basically to prot.ect its members'

wel£are - a right which ~s firmly entrenched in the

constitution, s.80. To take away~hat right is to act

contrary to very f'und acre nt aI principles. The President

was exercising powers which were rightly the po~p.rs o£ the

Minister and therefore, the Registrnr. s w e Sfn: earlier the

societies Act provides, expressly, ti"H?circumstances which may

lead to the de-re'''istration of any re,\~isteredsociety arid tile

remedies lying in case the Registrar breaches any of his dutieg

as regards de-reKistrntion.

It is to be noted under ,,,hat circumstances the order for

de-registration was made, and, inspite of that, there was

immediate compliance, leaving no room for legal redress by the

indi viduals a£fec ted. S. Slt of' the const i tntion, and the
,vI)

societies Act, seem, in this regard,t be to~aveil.

The same .fate be fell the union o£ Kenya Civil SeY"vantse

The President ordercrl its de-rcgistr"tion for reasons that
'; ')

the nnion had over- Lndu Lg ed i It pol i tics •.~

The trade unions ActJ) is an A~t of parliament to provide
•••. s-,

for Staff Associations, employees' ~ssociations Rnd

employees' organisations, and for the registration and

control of trade unions and other matters connected with the
f''''~ .~~::;..i.ngpurposes. 34

Under s.17(1) of the Trade Unions Act, the certificate of

registration of a registered 'Inion may be cancelled by the

Registrar at the request of the. Trade Union upo n iU;·

.......' !



d· 1 t' 35:1S90 !J 1011. This request is to be veri:fied in such

manner as the Registrar may require '>r i:f he is satisfied

that the Tra~e Union has ceased to eXist.J6

The registration of a Trade Union may be cancelled or

suspended bv the Re;"istrar if he is s a t a s f'Le d that the

registration was obtained by ~ra~d, misrepresentation or
'l ...,

mistake, .J: or that any of the o!.Jj ects of the Trade Union

3i1is unLawf'uL, or that the ccn s t Lt u t I on of the Trade Union

'9is being us -d for any unLawf'u L pu r po s e , -' or that the "'rade

Union has ~ilrully, and a:fter notice from the Registrar,

cant r-avened any provi:'ion of this Act. or any r-e gnLa t Lorrs or

or that t he funds 01 the Trade Union are

. . d' . l'~ ,1 IIIexp eno e In an un awt.u manner.

A t r-ad e u ioa s er-ve d w i,th a no ti co of' canccll •.,t::'on of

registratiol~ maY1 within a period of tw months, show

cause in \"ri ing ago i.ns t the proposal to cancel or suspend

i t5 regis t r a t i.on , as t be case ~'Iay be t and if such cause is

shown, the Registr::>r m~v heJ d .~,;lcn itlqnir_ as he r-iay consider

4?
necessary in the ci rCll::~stances. -

The Registrar may then, after •••• "" ••••••••••• j 52



the expiration of the period of 2 months, cancel or suspend as

the case may be.4J

It is clear Crom the foregoing provi~ions of the Trade Union Act

that the power to deregister a trade union is vested in the

Registrar. The Act also provides the procedure wh i ch may be

followed before a trade unions registration is ca~celled.

After the announcement by the President that the union of Kenya

Civil servants be de-registered, later, the organization of

African Trade Union Unity (CATm/) appealed to the President not

to cancel the union of Kenya Civil Servants and the Adademic

Staff' Union. In a statement, Accra-based OATUU, Nr. Denis Akumn

said:

"1 w.i sh to conf'irm that OATUU and the wo r-Ld trade urri.o ns
movement. while supporting fully the President as
a great African Leader whose tol6rance has been
demonstrated both in Kenya and In Africa wish to
appeal to him, once again to extend his generosity
and kindness to the Kenya Civil Servants Union and
the University staff' union" .•44

Mr •.Akumu said the Huion supported the President's statement
that trade nnions shol1ld concentrate on worker and employer
relations and leave politics to parties.
He said:-

"We do, however,f'eel that barring of these trade-
nnions would mar Kenya1s go.:>dname before the
International Labour Organization and the United
Nations Human Rights section and before the wo r-Ld
Human Rights )fovementslf.l15

•••••••••• '. e - /5 J

It can l-,~ -..::iscernedf r-orn the above how fundamental human rights

protection are regarded. Any attempt to contravene them is met

wi th mnc h disapproval even on the International scene , Kenya being

a signatory to the treaties emboding these rights should saf'eguard

them by desisting from making orders which may be in contravention
«: ,
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of' them ..

These directives, as we noted earlier in this chapter should be

scrutinized before they are enf'orced. if
not take time before '~in the case of' the trade uni.ons , it did

the two u n.ions were de-registered. The de-registration of' the

union 'vtlS not done through the normal procedure. Provisions
•

~j ,(> (fof the Trade Unions Act were not c.ompi Fed with. The union had

not been-allowed to call a delegated conference to f'ormally
. d· t" 46Wln UPltS opera 10nS.

Thus we can rightly say that the directive was inconsistent \-Tith

the strict letter of the const Lt ut Lou ,

Similarly, the Prpsident ordered for the windi~g up of 'tribal
- It 7in Kenya. ,•..hile some of' them S i ch as GEMA,organizations'

Akamb a Unions and the L 10 Union had become poli.tical, others such

as the Abaluhya Association, the Kalenjin Associat.ion, ahd the Hij

Kenda Association have been much less cohesive. These organizatio

of necessity stress social welfare rather than political

functions. They each represent a group of several, sma k Lv' t r-Lbes

with commonenthnicity and are f'urther f'ragmented into small clan,

tribes, or even locational organizations which provide social

de~vice4 at crucial times such as weddings and funerals.

'fuile these organizations w er-e cov er-ed in the resolution passed

by the leaders conference f'or those unions to wind up, there

was criticism a~ned at the disbandment of $lch associations

whose f'unctions were to provide services that KANU as a national

political movement cannot provide, both by its very nature and
.•..•..•.••. /5/t



organi sation.

~) among the Asian communities small organizations ~hich catter
~~i mainly for social activi ties, mostly on an excLusLve Ly ethnic

'- ')

i~ basis, such as the Sikh Union. There have been questions
i)~
p raised ~bout whether it is desirable to do away with such

~:organ; z a t Lon st ~~ , ~~ ~ which do not engage in any political activity, at
,~

Similarly, there exists among non-African Kenyans, particularly
<"

least on the national level.

We considered earlier the proce~lre and reaS011S in relation to

wh Lch societies registered u nd er- the societies Aet may be

~e noted that it is clear'from the Act that power to

de-register societies vests in the Registrar. Further that

an appeal may lie or rather that the Registrar's decisiono
.~ may be c haL'l.errg ed by showing cause why a s ocLet Les a ct LvLties
, J
K shonld not cease.

,~,}
~
_. With the winding 'IP of the above rrni.ons , it. is certain that1 'I

~ the tradi t Lone L and cu Itural mat ters l<hich these unions once

1 catered for, viII be adversely affected. (All tribal unions had
.0

~. its
~ been disbanded.· ) It is my contention that sjnce Kenya is--_._----1 not a homogenous communi ty,--------------------- these tribal organizations should be

, --
) allowed to exist until snch time that a homogenous community is

~~l
created. t is also rov---- . - contention that the purposes for ,,.hich\.:r-

,'\ ,f'\c..~
cannot be performed by the \~' ~

~~~,
would be left without any. /.7

_~ ~~A"; I",t,vv-esocieties are formed~1
~ Nation - otherwise many people
'>---.<~~support or'protection in cases

i~
~ { circumstances as for instance

of' emergencies, or other crucial

funeral. -

weddin,gt or
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Again, it is evident that s. 80 of the constitution has not been

strictly adhered to. Similarly, the societies Act, a statute
~\I"'"of' parliament~as not been llsed as a guide in shcu matters of'

de-registration of societies.

Another area where a Presidential directive has apparently been

in conflict with fundamental rights and freedom of the individllnl,
c.

is that relating to protection of a right to Lf.f e ,l19
----- ..-~--.-- -----

The constitutional provides:

"No person shall be deprived of his life intentionally
save in execution of the sentence of a cOllrt in
resp'ect of' a criminal offence under the Law of' Kenya
of which he has been convicted.H50

However, a person shall not be regarded as having been deprived

of his life in contravention of the resld t of the above section

if hOe dies as the result of the use of' force, to such extent as

. is reasonably jnstifiable in the circumstances of' the 51case,

that is, for the def ence of any person from violence or for the

defence of property,52 in order to ~ffect a lcn\-"f111arrest or to
53prevent the escape of a person lawflll1y. detained, or

f' . . 54 . d t tpurpose' 0 supp r-e ssarrg a r-a ot , or 1U or ero p r-eve-n t

for the

the

Commission by that person or a c~iminal offence.55

Knowing very well the provisions or the above section, the

Government had given orders to the police to shoot to kill any
t· ~ . 1 t . 56 F 1 K P l'5uspec.s o~ v~o en cr1me. or severa years, the enya 0 1ce

"!::!'"~cershave been shooting su spect s of crimes 1 usually, pleading

self-derence. As the exercise continued, there had been

consiseratile public oppos~tion to this. The then At-toriley-General

Mr. Njonjo, told parliament that he had given the orcier-i;-o---the------'

police to shoot ''lSrects of' armed r-obber-Les,57~ ~ tI';:;;~~ kt.
~~,-~t~ ~\ ~",,'c,ka.,~ £j~
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The order by the Attorney - General was further strengthened by

the President wh en he ordered that no mercy should be shown to

armed robbers. Speaking at the Jomo Kenyatta International

Airport on his way to the Middle East, the President said:-

"Some people are of the opinion that armed robbers
should not be killed, bnt I am sa in they should
be killed"58

But the President did not specify whether he was crdering that

suspects armed criminals or he hanged after being convicted

by the cou rt s,

The consequences of the President's statement or order was that

several innocent people were shot by the police on mere au spd cf on ,

Parliament has not empowered the office of the Attorney - General

to either contiavene provisions of s.71 of chapter five of the

constitution of Kenya or part ), s.) of the criminal procednre

code in ordering the police to shoot suspects to kill. It is

my contention that the President would not be justified either,

to corrtravene these most f'undam errt aL human rights of a right to

life.

A number of citizens died as a result of the order made hy the

Attorney - General to the police to shoot to kill suspects, which

order was reiterated by the President's statement made at the

To get compensation to the families of the deceased

persons was and is a complicated procedure. More often than not,

the police pleaded self-defence hence~ the next of kin, could

not under certain circumstances invoke s.~4of" the constitution,

considering the financial position of most Kenyans - they are
of, low financial s tat ns , It is expensive to get legal

representation.
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5.84 of the constitution provides for the enforcement of the

~rotective provisions in chapter Five of the consti tnt Lon

shonld there be a contravention of them. Under the section,
<

an aggrieved party may apply to the High Court for redress -

a right" which is also fundamental.,

But llnder the Kenyan circumstances, citizens, more often than

not are unwilling to challenge a Presidential order by way
i

of litigation or otherwise. IThe majori ty won Ld rather sit on

their rights in fear of the conseqllences - whatever such
0F..,1f.-rconsequences may be.

Hot.••.ever, the President renlised only too late that his

pronouncement, made at tIle Airport, was causing misery amongst

the electorate. He also realiscd that the constitlttion and the

rule of l~w should prevail and that after all it was

unconsti tntional for the po Lf.c e to pr-osecute , try and execute

suspects.

By a par-Laame n t ar-y group meeti ng cha i.r-ed by the' President

himself, the order given earlier authorizing police to shoot
60snspected criminal~ was revoked.

The directive to shoot was also an infrin~ement of s.77 of the

constitution, which provides inter alia that any person charged

with a criminal offence shall be afforded a fair hearing within

",.•-p<>cvrtabletime by an indepen.dent and impartial court
61established by law.

. .....•...•......... /58



The sllspects, instead of' being tried were getting shot thus

contra~e~ing the above section.

S.83 of the constitution has beeninCringed the most. This ,
section shonld be read together with s.84 of thecconstitlltion.

S.83 provides for instances where fundamental rights and

freedoms may be derogated from nnder the Preservation of'

Ptlblic Security Act, Cap. 57. S.~3 (2) provides that where

a person is detained.

II by virtue of the <ex ercase 01 part III of the
preservation of' Public Secnrity Act, he shall
be i'urnished wi th a statement in ,.,riting in a
language that he.understands specii'ying in
detail the groHnds upon which he is detained."62

There shall, in not more than fonrteen days aCter the

commencement of his detention be published in the Kenya

Gazette a notification stating that he has been detained and

giving particulars of the provisions of law nnd er- which his

detention is authorized.63 And also that in not more than one

month af'ter the commencement of his detention, and thereafter,

during his detention, at intervals of not more than six months,

his case shall be reviewed by an inuependent and impartial

tribunal established by law and presided over by a person from

among persons qualif'ied to be appointed as a Judge of' the
64High Court.

--t-:}
Under S.83 (d), the detained person shall be aCCorded reasonable

~-_L~~ties to consult a legal representative of' his own choice

who shall be permitted to make representation to the review

of' the appointed for the review o~ the case of the detained

person - by a legal representative of' his own choice:
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" •••••• if any person alleges that any of the provisions
of' ss 70-33 (inclusive) has been, is being or is
likely to he contravened in relation to him (or, in
the case of ~ person who is detained if any other person~
alleges Sllch contravention in relation to the
detained person), then without prejlldice to any other
action with respect to the same matter which is
lawfully available, that person (or that other person)
may apply to the High Court for redress~1

1t won Ld s eem that the powers of detention under the Act have

not a l"rays been employed wi th du e regard to the strict let ter

of the Law ,

The Presiden~ in a speech during Madaraka Day disclosed that

some politicians had recently planned to incite wo r-ker s and

students to go on strike - "he declared that such elements
66"before they had a chance to carry Oltt their plan.

The President ~lrther said:

c·

11 a group of dd sgr-nnt led elements have been
articulating issnes from a negative stance
and they have ~ven gone so far as to ask trade
nnions and secondary schools to stage a one-s day
strike. II (,7

He then tnrned to the the Police Comma ssLone r , :'!r.Ben Gethi;
68who q t i ck.Ly stood at attention and told him "Do your duty~'

)~His excellency also hinted that some tough measures wO'tld be
).~
? taken against university lecturers and students who talked about
!p" I~C
~,;cademic freedom." This gave an indication that some of the

,~"

troublesome elements in the community on the campus might also
r . 69
y b~ detained.X~~OV-

claimed taught nothing but tlpolitics of sabvertion through

teJC:tbooks majoring in violence".70

The President further said: "violence breeds violence" and

that he intended to take action against the lecturers whom he
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Soon aCter this utterance by the President, three lecturers
71were put into custody.

The tribllations of' the lecturers were compounded by the f'act
c

that Lawy e r s in Nairobi seemed to be shunning requests to r ep r e s

them in conrt. A relative oC one oC the Lecturers claimed that

he had ~pproached fonr legal Cirms, but they had all turned

him down.

It seemed the lawyers were wary of' representing people in the
,e.,1oA"~".,c ~wrong books - or so they thought - but their main Cear of'~A-

a member of' the legal prof.ession72 who was at the time

reprcsentinb people who ,~ere later detained.73

Thus the detainees could not exercise their rights nnder s.84

of' the constitution. Their attempt to seek legal redress

was cLogged hy :fear in the lawyers shoald the saine action be

taken against them, that iSt lest they were detained.

The cleaning-up process continued ~~hen the President ~••as on

a tour to Pokot and Turkana Districts. In connection with

dIssLderrt s , the Pr-e sLd ent warned that detent.ions would not

necessarily be restricted to politicians.74 "This war will

now continue until we clear our homesteadf,,75 he told a

gathering at Eldoret on his way to Pokot and Turkana Districts.

nc:",_:- v£ -i,~.e cLcm e.nt s wen't around like rats poisoning the

minds oC the people and I had no alternative but to detain them,

he added.

In the same week?? the President made it quite clear that the

Government wou Ld continue detaining those it considers to he



61

Eldoret , b~o University Lecturers were remanded in custody

pertding hearing of their cases on charges of possessing

seditious publications. In "Nakurll,police arrested two more

people for allegedly being in possession of a seditious

11" t· 78PIl) .1.ca.1.on.

Already, a Journalist and an unsuccessful candidate for Nyeri

C t . t 79 . t d d i 't i hons .1.Hency was 1n cus O"y pen .1.ngprosecu .1.onon a c arge

of possessing similar ptblications.

They were later detained within a week, nine persons had been

detained.

It would"appear from the foregoing that the President imagined

there were disgrnntled elements in the country - lecturers and

students included.

The utterances made by him at several rallies and to small

gatherings were quickl~ followed by a number of people being

put into custody for allegedly possessing sed.it.Lou s pubLdca t.Lons,

, The President's utterances caused fear and apprehension so that

everyone - even primary school teachers, were afraid of being

picked up nfor possessing seditious literature."

The case ,,,,ith which the powe r' nnder the public Security Act

was employed raises the question as to whether this power

was exercised for the proper purposes outlined in the preservation

of Public Security Act, Again, the issue is whether this power

conr"-_~~ on the President by the constitution is llsed for proper

purposes.

• •••..............•.•.... /62
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Looking at s.83 of the constitution, we cannot say that there WI

for ~ngtance, a war situation to warrant this kind of action -

its exercise was over stretched.

c
Those whose rights had been infringed could not get redress· by

invok.ings.84 of the constitntion. Neither was s.77 nor s.72

adhered to. Provisions of s.83 which we have ou tLt.ne d abov e

are rarely complied with - with regard to the pfocedure to ~e

followed ~hen a person is detained.

It wOllld seem that provisions of s.83 of the constitution

are mandatory by the mere fact that they are emlmerated in

the constituta.onal document, and that therefore, they conler

important rights llpon the person detained. This suggests

that they seek to assure him of fair procedure in his detention.

If the persbn.detained wishes to challege the legality of his

detention, he may do so on grounds that the provisions of

s ;83 have .not; been complied "'~if.h , Thns it might be ar-gned

that nnder s.83 of the High Court is impliedly given new

powers of j11dici.alreview.

De~ention in Kenya has more often that not, been done without

giving t"e detainee any oppo r tun i,ty of represent ing his case

before an impartial panel.80 In this case, it mu st be remarked

that the power to detain has been used without due regard to

fundamental rights ".~

Th"''''_c nere can be no Charge and that the "ver-ddct " is

necess.arily hased on an individual's :future condu ct , are

considerations that should dictate care, before a label is hllng

aro rrrd the nec~ of any person as a fts'ecurityrisk".



A proper balance betw een na tional seeu ri,ty and i ndi vi.duaL ri ~hts

is essential and the fact that, in detention cases, nation~l

security m1lst be emphasised more than in other cases, does not

•••.•..an that sllch sec"rity must ride roughl shod over the rights

of c h e Ln d Lv Ld n a L,

The gravest aspect these detent ions, wi thou t trial t is

that a man is detained when he has not j 'st yet, broken any

written law, and his liberty is restricted, he SI ffers-:

materially and spiribJally for ,·..hat it is thought he intends

to do, or is trying to do, or what is believed to hav~ done

(in absence of proof).

To suspend the rule of law 'lnaer any circumstances, is to open

the possibility of the greatest injustices being perpettuated.

The preservation of Public Security Act is an Act of parliament

to make provision for the preservation of'public secnrity.

S.2 which is the interpretation section provides inter alia, that

in this Act t-,-..lrthe.preser-vat.Lon of Public Securi ty" includes

the secur~ty of the fundamental rights. and freedoms of the

individual,B1 and the securing of the safety of persons and
82property.

Under part II, s. 3(2), it shall be lauful for the President,

to the extent to ~l1ich this Act is bro1lght into operation and

subject to the constitution, to make regulations for the

preserva~';'<':1of public safety.

Suhject to s. 3(4), stch re~llations shall not make any provision
- '-I.\) ~

which is inconsistent with or c.on t r-even taon of s.72 of the
I

64................ /
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constitution (which protects the right to personal liberty)

or s. R2 of the constitution (which provides for protection

f d .. .... t . ) 8J . t t d d . fy rrom 1scr1m1na 10n, or ~lrpor S 0 amen, mO_1 ,0

suspend the operation of any ,.,rittenlaw other than regulations
. 114

marte Itnder tIn s Act •

~. 3(4); the proviso of s. )() of this section shall not

apply durLn g any period when Kenya is at ,.,aror 't o 'any

re~'lations in so ~ar as they apply to the parts of Kenya to

which s.127 of the constitntion applief;.

Under part III, s.4(2), regulations for the preservation or

.pllblic secu r f ty may be made f'or inter alia, the detention,
R-of persons.-;:;>

Reflecting on obes~rvations made earlier on this point i.e.

detention, it cannot be said that the proper procedure was

adopted for the Presidential exercise of this power.

The manner and place in which the intention to detain people

was declared by the President raises the, quest.ion once t:1ore

on the pnrpo se for wh i ch this pow er- wa s exercised.

We submit that detention has been lIsed as a way of

impl-ernentingPresidential directives. This is so where the

crnrrt process, as a way of implementing the same, has failed.

The .;-<~<-<p.~ c.ct on wr Ltten Law in the st a t.u-te s+e nd can only implerner

what is laid down as law. Since Presidential directives are by

and large not law, their implementation can he done in a

suitable case, by detaining the person ~ho is in breach.
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Administrative p ocess is onot her- way of enforcing directives.

Administrator, -rorinstance, ch.iefs, !!lay.enforcepunishing

those who disregard it. In t.his case, the individual has

no way of redress to the courts - an action will not lie

against the President. The person so punished will be

hesitant to enforce his ri~hts against such administrator

because the argument will be

Presidential directive.

.•.••••••••.••••/66
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CHAPTER FOUR I
CONCLUSION

Fnndamental human rights dcvelope.d Ollt of' nat1\r~l law

concepts which were nniversally reco6nised. Natural lU'\of

embodies those elcmentary principles of' j11sticc which are

apparent to the "eye of' r-e a son!", Human rights in Lu.d e such

rights as the right to life, personal liberty, f'reedom oC

conscience and expression, and they are considered to be

inalienable.

These rights were adopted and embodied in the Kenya

constitqtion af'ter independence, and are saf'egllardedby

constitutional provisions.

~,
Exec-i t Lve power is vested in the President by s.25 of' the

constitution. The executive (tile President) exercises
",s-rbstarrt LaI power in relation to the Public Service, and even- -- -.._--.---'-

in relation to the Judiciary as far as appointments, and

dismis5alof Judges C\nd Pnhlic Off'icers are concerned4 He also

exercises po' ....er nnder the preservation of Public Sectlrity Act

when law and order are threatened.

A person !!lay be detained, among other tbings, if it is shown

that he is a threat to public peace and secur-Lty •

. •• • • . • • . . • • • . ~•• / 67
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As we saw in chapter three, the President may make directives

derived t'rom powers expressly conferred on him by the

constitution and the Acts of parliament. These directives I!lfty

be legal in so far as they conform to the laid down law, or

extra-legal i£ they appear to he inconsistent with the letter

of the law. They may also be constit i t Lona L or unconstat.ut.LonaI

the latter being i.~consistent with the strict letter of the

constitution.

The president has in sorne instances made directives wh.ich bav e

appeared to be in conflict w i th f'u'ndamerrtaL huma n rights.

These rights as we noted earlier are inalienable, and may be

derogated f'rom only in certain specified circumstances.

An infringement of them is met with disapproval from the

international scene if' the co-vn t r-y in breach is a signatory

to the treaties embodying these rights.

The question therefore is: what balance can be st r-u ck betwe en

Presidential directives and fundamental h1tman rights?;

what solution may resolve the conflict ",·lI,enthe President

exercises his in~idental Presidential directives in

cLr-c uma+a nc es which reveal a c.onflict ,.•Lth the strict letter

of the constitntion?

...........•....... 163

In the precedin~ chapter, we atteopted to set out certain

instances where Presidential directives have apparently been

in conflict ,~ith Lnda vi dua L liberties and f r-e edom s,
J
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We can rightly conclude, therefore, that a conflict has been

revealed.

"

To resolve the conflict, it is recommended thut the judiciary

perform its adjudicatory role when an individuul's right is

interfered with, be it as a result of a Presidential directive,

order or any other cause. If the President issles a directive

which conflicts with the individual liberties and freedo~s,

the court should be willing to take an impartial attitude in

the mat ter ~~~n
fI•.t N. •..•JS ef::J 1~!.1 X ~ f

LOCHS Standi and as long as he is able to indicate that a

't.,S the individllal bringing the claim has the

particular right conferred upon him by the constitution or other

statute has been infringed.

~-..J>«"~ F<?r the above end to be achieved, judicial independence should
'~W1
~ upheld and the doctrine of separation of powers adhered to.
',.) \ ~

.{~ ••~{)\ G'J'r
WLo-Mt1 ~~-Q}.

. -us, the remedy lies not in restraining the President from
'V~ U'.

~'making pronouncements but on the judiciary which should
v..~ .

~\~; 'udicate on mat.ters brought b~ individuals n' a r-esuL t of

~~~ ~h pronouncements or directives.j~
Alternatively, powers to make directives should be provided

for in the constitution. The consti bltion should state in

what circumstances and instances the President can issne

t? rO ," cl E-S

o.ve, ~Cf?-

t-!.-,,SL (i I/'.Q

~~~~ \ovt- 1k
c\:t~

directives. -
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This way, the validity of Presidential dirpctives may be

determined with certainty, and a party whose r!ghts are

consid~red in~rin~ed by the directive may be able to decide

on which cause of action to take - that is, whether the

directive w as made wi thin the amhi t of'the consti tlttion

~or ~hether it was made unconstitutionally and thus conflicted

with individual rights.

It is our contention that these recommendations will go

................. /70

a long way in resolving the conflict that emerges between

Presidential directives and fundamental human rights.

j)$S$$$SSS--------------- ----------------------c· .
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