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(1)

INTRODUCTION

It must be admitted that when writing on Presidential directives
case law on the same boils down to nil. »In other words,
criticism of the exercise of Presidential powers and the
incidental directives is almost nil and hence, the difficnulty

in writing on the subject,.

In‘chapter one, I =hall discuss the historical development of
fundamcgtal human rights which is now entrenched in chapter five
of the censtitution of Kenya,

I shall reflect on the ancient philosophy on natural law
Jurisprudence and how it contribntedA§nd was a basis for the
universal recognition of human rights, I will then, in the

same chapter highlight arguments advanced in Fhe United Nations
Charter for the recoénition of such rights as being fundamental
and alsoc look briefly at the internationalization of human
rights and the counseqgquent entrenchment in oﬁr constitution

which will necessitate a brief look at the historical (colonial)

development in Kenya for their recognition.

I shall ontline the constitutional provision only in so far
as they will be affected by Presidential directives which is the
subject of chapter 3.

©
In chapter 2, I shall reflect on the.powers conferred on the

President since independence aud the constitutional amendments

which have increasingly bestowed power upon him.

...‘...'..t.'..../»
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In chapter 3, I shall discuss, aggiggi_&hg;bﬁ&hgr,und,pf
Presidential powers, the legal basis of Presidential
directives. In the same chapter, 1 will basically outline
directives so far made by the #resident only in so far as they

infiltrate and infringe on the constitutional provisions on

fundamental human rights,

The last chapter will be a discussion on the implications

of Presidential directives on human rights.

This paper therefore, seeks to bring into light the conflict
emerging between Presidential directives and the constitution
(chapter 5) which is the supreme law of the land

{s. 3 of the constitution of Kenya).

The question to be answered therefore;, is how do we resolve
this conflict where there appears to bz one; which balance can
be struck between constitutional provisions and Presidential

directives which are both at the "top"?



CHAPTER- ~ONE

HISTORICAL DEVELOPMENT OF FUNDAMENTAL HUMAN RIGHTS
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Human or fqggamental rights is the modern name for what have he
e 2 /la)bx /7'

traditionally known as natural rights, and these may be defined So
I/'n.)‘ A

as moral rights, which every human bheing, everywhere, at all times
T e 3

ought to have, simply because of the fact that in contradistinctio:

to other being, he is rational ‘and moral. No man may be deprived

S : & ( A =
of these rights without grave effort to justice.

—

In the development of the noticn of natural rights, the theory

of natural law played a dominant part. But it is remarkable that
before the formation of the theory of natural law by the stoic
ph:ilosr)op}'aers,#2 citizens of certain Greek States had enjoyed

some of the rights which are today laid as fundamentalj; cqgual

freedom of speech or equality before the law or equal respect for

all.

The concept of natural law was just systematically formulated by
the stoics afier the breakdown of the Greek city states. For them
~natural law was universal in that it applied not only to the
citizens of certain states but rather to everybody everywhere in
the cosmopolis. It was superior to any positive law and embodied
thqse elementary principles of justice which were apparent to the

i

“"eye of reason"

The natural rights conferred by it were ''not the particualr
privileges of citizens of certain states, but something tec which
every human being, everywhere, was entitled by virtue of the

®
simple fact of being human and rational.”

.D........../z
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Men, they argued, could conquer and obey this law of nature
becanse of their common possession of reason and capacity to
develop and attain virtue. They were, by this, able to
emphasise the notion of freedom and eqﬁality of all men.
This conception of natural law w#s upheld by the Romans

5

L
especially the stoics. Thus Cicero said:

"It is of universal application, unchanging and
everlasting. It is a sin to try to alter this
law, nor is it allowable to attempt to repeat
any part of it, and it is impossible to abolish
it entirely. We cannot be freed from its
obligation by senate or people... And there
will not be different laws at Rome and at Athens
or different laws now and in the future, but one
internal and unchanging law will be valid for all
nations and for all times."*6

Similarly, during the middle ages, there was even greater rules
laid by political »hilosophers, especially St. Thomas Aquinas 7
on the concept of natural law as a law higher than our positive

laws and one which all rules must cenform to.

After a temporary set-back resulting from the popularity of the
teaéhing of Machiave1118 énd the absoiutism of the nascent
naticnal states in the 16th centurv, the idea of reformation and
resulting religious struggles brought about a widespread outcry
for the natural rights of freedom of conscience and religious
belief, The second factor was the doctrine of social contract
which was closely associated with the theory of natural law, sin
the raw materials for the formulation of the former were the
common - places of the latterg. The doctrine made its appearanc:
in the 16th century and 17th century ;hen political theories

turned to the idea of contract in order to interpret the

relationship between. the individual and the community.



Initially, it claimed that royal authority derived from a

contract of Government whereby the people collectively had
undertaken to obey the rule, so lopg’as he governs in the

general interest and kept within the terms of the contract.

In the i7th century however, it came to be conceived as an

act of separate individuals emerging from a state of nature into
civil society, whereby, for their common advantage, they undertook
with one another to set up a Government to which they would give
actual support and submission.io.

The association thus formed would proceed usually by majority
decision, to appoint governors whom it empowerecd either by a
contract of government, a deed of trust or by an act of delegatior
to govern on its behalf, usually, subject to the condition that j
is acted in the general interest and respected natural rights.
Failure in this respect might justify disobedience and evaen .
rebellionzi.

This was, however, not the invariable teaching of the scheool

of social contract.12 But it was the one which, by virtue of its
great influence on the American and French Revolution,
popularised the modern notion of natural rights and gave it

a dynamic content.

During the American Revolution, which originated in the colonial
revolt of 1763, the colonists backed their claim with the
cohcépt\of natural law and natural rights, and made use of
Locke's doctrine of the social contract to justify their
rebellion. When the Government, by levying taxes without their

consent, was seen as a violation of ‘these rights.

ooco.ooco.ooo/ll
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The same idea was immortalized in the American Declaration
16f Independence which was the final act demonstrating the
' determination of the colonists to overthrow the authourity of

- the imperial Government,

"We hold these trusts to be self-evident that all
men are endowed by their creator with certain
inalienable rights, that among these are 1life,
liberty and the pursuit of happiness., That to
secuve these rights Governments are instituted
among men deriving their just powers from the
consent of the governed; that whenever any feorm-
of Government becomes distructive of these ends,

M
it is the right of‘the~peaple to alter o ———
Abolish it and institute new government.' 13

Although the founding fathers thus based their case against

the mother country on the rights of man, when they came to

draft a constitutien in 1787, no attempt was made to enshrine
these in a Bill of Rights, It was only in 1791 that ten

amendments to the constitution were passed in congress which
came to be known as the Bill of Rights and to be regarded as

forming part of the constitution,

= =

Also during the 2nd half of the 18th century, the economic and
ﬁ‘;‘“f{n K‘)CI,/ A

social injustices of the French ancienf regime had become
unbearable and in consequence provoked a stream of brilliant
satirical and destructive criticism from the philosophers.
These writers in whose arguments the influence of Rosseau was
discernible, believed that mankind was on the threshold of a
new age in which right reason could triumph, and in which all

citizens could enjoy their natural and imprescriptible right te

life; liberty and the pursuit of happiness.

It was the duty of Government to preserve these rights because
men everywhere had certain inherent spiritnal and material needs,

and the rights necessary to meet these needs were natural and

inalienable, : : 5

------..&-o/



A Govermment which failed to safeguard them could not justify

.its existence.1

;The criticism of the philosophers produced desire reform,
By the French Revolution, a constitution was drafted in 1791

which embodied the concept of human rights.

Before the American and French Revolutions it had what was
for all practical purposes only a philosophical appeal but
after the declaration and the Constituttional Bill of Rights the

concept assumed a positive importance.

The American and French examples started off a new trend in the

constitutional recognition of individual fundamental rights,

Consequently Bills of Rights have become parts of the constitution
of practically all European and Commonwealth states and also

15

Communist states,

After the two world wars, natural law, now called Human rights
movement was revived. The rule of nazism, communism anad fascism

16

necessitated the need for having nationally recognised rights,

As a result, a charter was drafted in 1948 which recognizei‘

— o
fLswas™

international protection of human rights.17 This was ég%med by
another charter in Europe which enumerated human rights that
cannot be taken away, such as right to life, liberty, freedom of

conscience and expression,

.Q...'....‘.."Q/G



. A court of appeal for human rights was set for state parties

- to this charter.1

] . o
. The Nigerian constitution, that is the macpherson constitution1
- of which most of the commonwealth Africa are modelled, was

i modelled on the European convention on Human rights. The

constitnution lists a number of individual rights which cannot

. be denied the individual except under certain circumstances,

These rights include the right to liberty, life, freedom of

. : : 2 . 20
conscience, movement, expression and right to a fair trial,

Similarly, during the American declaration of independence which
we have looked at above, it was proclaimed that the nation was
founded on natural rights, "a philosophy of human right" as

Carl Lotus Becker observed, "which is wvalid, if at all, not for

Americans only but for all men.21

Thus before world war ;I, international law left nation states
free, with minor exceptions, to‘treat their own nationals, as
they saw fit. This meant that human rights was not a subject of
international concern and was treated as being exclusively withi

the domestic jurisdiction of individual states.

The situation changed with the adoption of the United Nations

Charter, which is, among other things, a human rights instrument
Morever, the United ﬁations Charter is the foundation upon which
a large body of international human rights instruments directly

related to and implementing the charter are found,

co.n.oo./’?



ese are the universal declarations of human rights.22 the
24

E ) S : 2
nocide convention 3 the United Nations Racial Convention,

i and the
- . 2 26 8 :
nternational labour organization, and the United Nations

je United Nations Convention on Human Rights,

g 2
ucational science, culture organization (UNESCO) 7 Human

ghts instruments.

nfluenced and inspired by the United Nations Charter, in addition
,fe regional human rights instruments such as the European
onvention of Human Rightsz8 and the American declaration and

o
convention on Human Rights.“9_§AJN

30

'The charter is now in force in more than 150 countries.

When the convention of 1950 came into being, the principle of

..

respect for human rights had been established in the preamble and

" in article 55 {(c) of the charter of the United Nations.

Farthermore, a detailed definition of human rights had been achiewv:
in the General Assembly of the United Natioms 10th December, 19483,

The European convention of 1950 declares in its preamble that it

- shall represent '"the first steps for the collective enforcement

of certain of the rights stated in the universal declaration of

_1948,"

In drafting the convention, some éf the leading figures stressed
the ideas of natural law on which the draft convention had been
based. It was emphasised that every man by virtue of his origin,
his.ngly7e and his destiny, has indefeasible rights against which

34

no reason of state may prevail.

....O......../S



. Swedish representative, delivered the following declarations

f faith "Is not the belief in the existence of human rights

he real greatness of the Western civilization of European
2 N Aaanthy Zpprec cf JETF peamtec AL

3 32 Dhic /s
:ulture?v/ Mtn,u[@{ga/, &6 4—»,}_&\/\ 7’/&)&\7%" An/K & égC
ag(knmhm a/ Fe. jﬂ,ﬁfﬁho ‘y &ﬁﬂ&kan>¢w/kwﬁm{
(I Lhat V.2 b0 ’( A(h,dﬂ,(f\( bﬂ[/a;y:/‘)ﬂhr‘-/‘ Racal
e preamble of the conventlon which describes the contracting
o v fomé
e : fo b
profound belief in those e

parties as 'Reaffirming their
fundamental freedoms which are the fourdation of justice and

.peace in the world ....', must also be regarded as expressing

natural law concepts.

Some of the speakers referred to the spiritual and moral

‘common heritage' of a free and democratic Europe, which the

convention is meant to safegnard.33 {Mr, Teitger used the

expression 'the common denomination' of our political

: 4 &
Institutions.3 One of the purposes of the convention is to

in all member states to

o1 Sutated R0 \

strengthen resistance to attempts

undermine free 'democratic stability

On one hand, the direct purpose of the convention is to safegunard

certain minimum rights,

On the other hand, the list of human rights to be protected

is not complete,

From the foregoing, it may be observed that the demand for

humanity, justice and equality is a very old concept. Some

elements of the instinct for decent and humane treatment appear
in every religion, but these yearnings have little to do with

contemporary concept of human rights that individuals have claims
\ L

‘against the state.

..C.C.....O..../g



s we have observed earlier,

eginning with the charter of the United Nations

P In Article 55,

achievement for all peoples and all nations'

the question of the rights of

ndividuals was left to their nation st&tes; but this changed

which
&

roclaimed as a principle purpose:

"To achieve, international co-operation in
sclving international problems of an economic,
social, cnltural or humanitarian character, and
in promoting and encouraging respect for human right:
and for fundamental freedoms for all without distinci
as to race, sex, language or religion...."37

<

United Nations Charter, the principle was repeai

 in the form of a pledge that the United Nations shall promote:

"Universal respect for, and observance of, human
rights and fundamental freedom for all without
distinction as to race, sex, language or religion.,”

The human undertaking of the member states of the nations
may have been vague at the inception, and the obligation may
but subsequen

have been no more than to "promote'" those values
p N

documents gave further meaning to the terms,

The universal declaration of Human rights in 1943, to which ail

member nations subscribe, set forth a 'common standard of

to which all

"shall strive by teaching and education to promote respect for

these rights and freedoms" and enumerates those rights which

.we call human.

Later tre~‘.-<, conventions, covenants and declarations provide

aﬁ:;tionai\gefinition to the concept of human rights.

-«»».000-.0-0.0..0/10



1:we have observed earlier, the question of the rights of
individuals was left to their nation states, but this changed
beginning with the charter of the United Nations which

e

ﬂroclaimed as a principle purpose:

"To achieve, international co-operation in

soclving international problems of an economic,

social, cnltural or humanitarian character, and

in promoting and encowraging respect for human rights
and for fundamental freedoms for all withount distinctio
as to race, sex, language or religion...."37

e

In Article 55, United Nations Charter, the principle was repeated

* in the form of a pledge that the United Nations shall promote:

"Universal respect for, and observance of, hnman
rights and fundamental freedom for all without
distinction as to race, sex, language or religion.”

The human undertaking of the member states of the nations
may have been vague at the inception, and the obligation may

have been no more than to "'promote" those values, but subsequent
P q

documents gave further meaning to the terms,

The universal declaration of Human rights in 1943, to which all
member nations subscribe, set forth a 'common standard of
achievement for all peoples and all nations' to which all
"shall strive by teaching and education to promote respect for

these rights and freedoms'" and enumerates those rights which

.we call human.

Later tre~‘_.--, conventions, covenants and declarations provided

s+ .tional definition to the concept of human rights.

.U‘0.0".O'.‘...Q/io




ng the most important has been the conventicn on the prevention

nd punishment of the crime of Genocide, 1948, the international
onvention on the elimination of all forms of Racial Dissriminatim

'1965) and the international conventions on economic, racial and
: o3

gultural Rights, 1966. 1In addition, there are a number of other

instruments that deal with particular rights such as rights of

‘omen, children and refugees ; rights of the wounded and the

‘ick in armed conflict; a number of declarations of less formal

character, and several regiconal instruments that define

principles and establish machinery for enforcement of the enumerat

rights,

No nation can any longer claim not to know what human rights are,
nor can any nation now assert that the manner in which it treats

its own nationals is free from internaticnal scrutiny.

. The United States Secretary of the state Cyrus Vance, in April,

4977, stated the basic concept of human rights in these words:-

"First, there is the right to be free from Governmental
violation of the intergrity of the person. Such violati-
ns include torture, cruel, inhuman or degrading treatment
or punishment, and arbitrary arrest or imprisonment.
And they include denial of fair public trial, and
invasion ¢f the home",

To this should be added, as now recognised, freedom from gross

discy;imiﬁation. Secretary Vance identified as 2nd category

the right to food, shelter, health care and education.
Presumably, at+ lzes{ the basic human needs essential to

mair® _.~.nce of decent life wounld be recognised as within the

"4

‘core,

Vance's third category was the right to enjoy civil and political

liberties. Although these rights are acknowledged in the universa

it



|

|
|

jclaration of human rights and in later conventions ratified

many nations, they may not yet be part of the core rights to

ich every nation concedes it is bound.

1970, the international convenants on c¢ivil and political

ights on economic, social and cultural rights came into force

th the requisite number of ratifications.

rom the foregoing outline on the Human Rights Charter, it can
said that the recognition of the inherent dignity and of the
‘equal and inalienable rights of all members of the human family

38

is the foundation of freedoms, justice and peace in the world.

ADOPTION OF THE RILL OF RIGHTS IN KENYA

The colonial administrators had established and maintained by

- means of law, a Governmental and social svstem-characterized

w coit % Police - Stare”

. by authoritarianism and racial discrimination in such vital fields

as the administration of justice, the development of representative

= :
institutions, and agra¥ian administration. The repressive ——
system and its hostility are seen by firsily the manner in which

fegislative powers were exercised,

For instance, by the Native Courts Regulations of 1897, the
Commissioner for East African protectorate armed himself with

powers of preventive detention and restriction of movement in

E canroll ofcﬁﬁg persons subject to the regnlations if it was shown

t@ the satisfaction of the Commissioner that the person was
disaffected to the Government or was about to commit an offence
against the regulati@ns or was otherwise condnucting himself so as

to be dangerons to peace and good order in protectorate.



pse provisions provided for special powers which had the
fect of depriving a person of the basic rights of freedon

' the person and of movement.

<
o

provided for the arrest and

39

he vagrancy regulations
1fention of any person found asking for alms or wandering

ﬂ-ut without any employment or v%sig;e means of existence.

?e Native passes Regulations enabled the control of movement

:f natives., Curfews and other restrictive orders could be imnfose

‘ L &
By the administrators.

viaws were exercised in a discriminatory manner - the powers

»of the Commissioner were discriminatory, for they were used

‘only against those subject to the Native courts regulations -

that is Africans. Where laws were not expressly discriminatory

administrators were given wide discretion, and in practice could

- and did exercise it in a discriminatory manner., In this they
were generally supported by the courts, which seemed unwilling

to extend their conceptions of justice from the administration of

justice inte other fields,

The attitude of the courts may be illustrated by two decisions,
upholding the principle of racial discrimination, where in both
cases the court could have opted for different interpretations

on the grounds that such discrimination was repugnant to

public policy or the common law.l!!1

...‘.".'....._../13
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first concerned the power of the Commissioner of Lands to

ose restrictions on who would bidlat auctions for sales

b2

* crown land, and their use thereafter.

e Commissioner had advertised the auction of town plots

: which only Europeans were to be allowed to bid and purchase

nd had stipulated that during the terms of the grant, the grantee
hould not permit the dwelling house or out-building thereon to

e used for residence of any Asiatic or African who was not a
domestic servant employed by him. The Commissioner's powers

to dispose of land were derived from the crown lands ordinance of
1915. The ordinance had made a distinction between the disposal
of Agricultural and urban land, and the power to impose racial
restrictions or covenants was expressly greznted only in the

. case of Agricultural land., It was argﬁed by the appellants

that therefore, there was no power to impose these restrictions

" on the disposal of land in towns. The Judicial Committee,

. saying they were concerned with law and not policy, found for

the Commissioner, holding that Prima Facie the rights of the

crown and its servants to dispcse of crown property was

analogons to those of the private owners.,
: M

/;‘VJ,/\/

They had to observe the express terms of the statute, but

apart from that they were free to impose what restrictions

thev chose.

Their lordships went on to argue that it would be valid to
Qggtrict'the bidding to industrialists, or the trading community,

.in appropriate cases, so why not to racial groups!

._0_000000000000/1(‘1*



second decision concerned the validity of a curfew order

f: 2
pse application was restricted to Africans only.l*3

It was

under fhe Public Order Ordinance 1950 (as amended),

ftion 10 of which provided that the curfew orders may be applied
{hevery mehber of any class of persons®™. Specified therein
fzhout considering what might have becn intended to be proper
x poses of this phraseclogy, the court also stated its

pinion that non-cenformity with legislatiive procedures

;quiring the consent of the Secretary of State for specified

tinds of legislation, contained in the Roval instructions,

'Ls not an invalidating factor since it was not justiciable,

final example of denial of human rights is contained in the
faws allowing collective punishment to the disregard of
dindividual guilt or responsibility, and the imposition of

responsibility for the misconduct of others on one deemed to

:

be in authority over them. Good examples of the first are found

lin the Special Districts (Administration) ordinance, and in the

Steck and Produce Theft ordinance, s8.15 of which authorised

a magistrate, though not necessarily acting in a judicial
capacity, on a complaint-of stock theft to order all or some
members of a tribe or sub-tribe to pay compensation to the
aggrieved member of that tribe or sub-tribe had been implicated

in the tlfxt’:at‘t.llll

...."......O..l./is




;aﬁple of the second provision occured in the village
im'n ordinance of 1902, under which a headman, appointed
lihe Co@missioner, was required to keep order in areas
::cent to his village or villages, and an order against
,.in his official capacity was enforceable against all the

fiabitants of his village or villages.

?kan outrage (not defined) occured in any area in which aX
:adman was responsible for the preservation of order, and the
;rpetration of such outrage could not be discovered, the
gub-commissioner (later Provincial Commissioner) could in his
scretion impose a fine upon such a headman unless he could
prove to the satisfaction of the sub-commissioner that the
iutrage wontld not have been prevented by reasonable vigilance
on his people's p::u"‘t.k5

fThese laws were made irecessary by a colonial régime established
f to provide conditions for Eurcpean settlement, and were made
vosx=ible by the absence of constitutional barriers; no
fundamental andgjusticiable limitations of power were placed
on either the legislature or execntive, and there Qas little

- check in the legislature to the enhancement of such legislation.

Thus the courts and administrators, paid very little regard
to the individual rights during the colonial period.
The _..+zinal Bill of Righfs was introduced into Kenya in 1960

as a result of decisions taken at the 1st Lancaster House

é;gference;hs

I | 5 AP STl AT



Rights as defined and protected in the universal
slarations of Human Rights and the Bill of Rights in the

stitutions of many countries, had little place in the

swever, with the imminence of independé&;nder an African
?ernment, major reversals of policy were made. Kenya,

%ﬂng other things, was tolbe a country where individual rights

n a context of non-discriminating society, were to be fundamental
Afeguarded. Legislative and executive powers were to be
iccordingly circumscribed and the judges were to be established

s watchdogs over the new scheme.

e new system was to be brought into being through two kinds
of changes. First, the decentralization of Government with

ts powers divided between a‘central and regional authorities.
Secondly, the establishment, within the constiéution of a Bill
of Rights&7 which was to be supreme over the ordinary laws and

executive action, and whose amendment was through a complex and

difficult process, A Bill of Rights was also considered a
particularly appropriate device for the protection of minorities,
‘which is at the same timeAacceptable to the majority, for it

singles ont not communities but individuals as possessors of

rights.

- When Kenya obtained her constitution for internal self-Government,
there was a Bill «7 Rights, which, with minor modifications, ‘
was sub-:auently entrenched in the in—the independence
ceirocitution.

fa=
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CHAPTER T W O

RANGE OF POWERS VESTED IN THE PRESIDENT
SUBSTANTIAL PRESIDENTIAL POWERS.

apter one, we examined the historical develcpment of

ndamental human rights and their subsequent entrenchment

' the Kenya constitution.

e shall now examine the general powers vested in the
resident by our constitution, which powers form the back-

ground and legal basis of presidential directives.

fhe declaration of republiban status in Pecember, 1964,

i : : A /
i year after independence established# single executive
4 i P g e e e

authority with powers concentrated on its hand. This

‘fhange was rationalised on the basis of both native and
western ideas.l

"It is proposed that strong national leadership
assured by the election of a president who is -
Head of government and Head of State,“in which
you have a constitutional president and someone

eise as Head of government."

It was argued that the latter was just not understood by
the Kenyan people and also that the modern constitutional
form must be suited to our traditional needs, that is, to

say that our people have always governed their aﬁfig;s by

‘looking to a council of elders elected ard headed by their

own chosen leader, and that, therefore, that tradition

which is African will be preserved in the constitution.

e
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étaining many important aspects of the "Export Model™
the procedures of parliament and the whole idea of

‘centary-government, the &spublican constitution thuﬁjf/

ted a new type of regime founded on a synthesis of the

sical parliamentray and the "American presidential

6.

was to confer more powers upon t@g executive:

The main concern of African governments at this

.
A z
Sl T AP A

cport Model" connotesg

' is necessary here to say what the "Expo
e "Export Model” constitu.ion provides for a dual executive

of the Queen while the

3
)

e.nor-general, acting on behsz
popularly elected prime minister

tfficient” powers fall to a

nd his cabinet, responsibie to the National Ascembly.

‘);ﬁya's independence constitution was based on the "Export
Model" constitution which vested the executive‘ppwers‘of :
Eovernment in the Queen, but these powers were to be exercised
}n her behalf by the Governor~G§neral either directly or by

officers surbordinate to him.
\

"The main powers exercised by the Governor-General included
appointment and dismissal of the government (depending omn

the
ntltes

' the results of elections or the expressicn of parliame

]

. e i . L
" wiil, as the case may be), prerogation and dissolution of

The powers

v

parliament,3 and the prerogative of ﬁercy.

-

of administration were exercised by the prime minsiter and

his cabinet and by various agencies of the executive authority

with ultimate responsibility to parliament. The export model

is therefore based on a comprehensive document which defines
the powers of government and specifies the mutual relations of

organs (the executive, judiciary and legisla-
.‘.';'d'o >a . 0/20

" -the various
L Qoo Owd i s
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ture) often providing also for safeguards to individual

--liberty.S

~ As we have noted above, many important aspects of the export

Fal

model constitution were retained by the republican consti-
2

tution in Kenya.

:‘}

Suffic%fto note that in Kenya, as in most African countries
;;_the mos£ remarkable aspect of constitutional and political
life since independence has been the wide-ranging powers
available to the executive authority and specifically the
president, as we shall segzbelow.6 By a constitutiomal
aﬁendmént of igéiizithe republic of Kenya was established.
- The purpose of the first amendment Act was t&jggstablish
the Republic of Keﬁya, to amend the coﬁ?&itution, and for
matters incidental thereto. and connected_therewith."8

In pursuance of that objective the powers of the executive 4{5

were substantially increased.

By the Act, the presidency was created; its incumbent
being also the Head of State, Head Governmgni and commander-

in-chief of the Armed Forces of the Republic.9

Power was concentrated in the hands of the executive - the
president. His right to address parliament at any time
enabled him to be a major potential influence on the course

of law-making.
7

Tn kenja at-present, executive authority is vested in the
president of Kenya.lo He may, subject to the constitutioq)

exercise his power either directly or'through officers .

'...'..../21
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Subordinate to him. The president has sole responsibility for the~
appointment, dismissal, of the vice president, the ministers

and assistant ministers, the allocation to them of respon-
sibility fof a departﬁent of government and the granting

to them of permission to be abéent ffom the country.115>1;

~

Where a minister is charged with responsiblity for a depart-
ment of government, he is required to exercise a general
direction and contralxoverfiz. It is clear from these pro-
visions vesting e@ecﬁtive power in the president that they

are bolstered by «the specific provisions dealing with his\
\f

power over, and relating with.his ministers. A person \/
i ./

stays in the government only as long as he enjoys the con-

.

fidence of the pres{iEEE,IL V%{ﬂ

The president has similarly unfettered powers to dissolve
parliament, the exercise of which power is a matter of
his personal discretion,13 and not merely at the time of a

vote of no confidence and this adds a great deal to his

strength? P&W%J

i/ \

ﬁ‘(‘ﬁr R 14 e o
He also has power to summon and pro uﬁgw@arllﬂnent >t
valuable powers, for he can _decide when to call parliament

Qo
and may wani to use thatpof prorogation te bring an unruly

/
critical session to an end, although he cannot postponé%/y

indefinitely the the calling of a session of parliament

since it is parliament which will approve of his budget

and gener*1 »"thorlaatlon and levylng and collecting of

-001000.0-722



The President can waive in relation to any M.P., the rule

that he lo*ses his seat if he is absent for eight consecutive

-

days in any session withont the permission of theE;peaker')-

a rule which gives him unnecessary powers in connection with |

/

' the conduct of the M.P.'s; and constitutes a potentially ~ /
B < W

J
k serions interference with the functions and procednre of /
E parliament. ’”W*L,?

616

, ¥
By the Act of 196 it was provided that any M.P. sentenced

by court to a term of imprisonment exceeding six months was
; : : e TR e ’
automatically to logse his seat, (Eﬁﬂ/any M.P. who defaulted

in attending parliamentary sessions onjeight consecutive sittings

s i :
without thesgpeaker's permission iﬁfI;;;;jﬁost his seat, unless

18

excused by the President.

The reason given for the first measure was that duaring the

period of imprisonment, the people ... will be denied the -

opportunity for representation.

And, furthermore, "because of the crime committed ... the people

in the area may well feel that this person is no longer suitable

to represent them with gpat criminal record."20

. S
The main aim of the section appears teo have been_incorporate >t
in tue constitution an incentive for loyalty to the President.

o
As the fountain of mercy 1 he was able to reprieve the

Syf’)u-i.mpria:cmed M.P. And he could waive the law where an M.P. wonuild

otherwise logse his seat for absenting himself from par11amentary
¥
sittings, “ov_lLave a fewdeuoy of repebtling yoursed
\g Jm, o N ) ‘ g"‘*{'\/%ﬂ \(ma s MW\&»—«-&N Sl ke
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At the time of independence, an independent public service

commission was established by and entrenched in the

22 : : .
constitution. - Its control was vested in the President, ;

=

The members were,by the provisions in the constitution isolated
from politics. For instance, {he law Officer, permanent
secretaries etc, The épparent effect of those provisions was
that the pnblic service commission was relegated to & mere
anxillary position. As the President conuld abmlish-offigés as

he ¢onsidered necessary, it followed that the idea of
&
protecting pnblic offices by vesting their control in

independﬁnt bodies was rendered invalid.

The President became WiJﬁheﬁry, the employer of the Civil
; < . ¥ ‘/ " 2 }‘/ g
Servants and could dismiss them at w111.“3?f L

o

k\,.w\&u:

Since the inauguration of the Republic, there have been several

¥4

significant changes in the law relating to the public service
and all of them designed to bring the service more mnder the
control of the President and close the gap between the public

A
- : : : H R <
service commission and the senvice it helps control. v (o™ -

The rubric "Civil Service" - sometimes referred to as "Public
Service" - is nowhere defined in the Kenya constitution.

Bt there seems little donbt, to adopt Ghana's definition of

= ¥

; £
the early sixties, that the phrase " ... compriges all servants

of the state, other than holders of political or judicial

offices, who are employed in a civil capacity and whose

remun~ s*Zon is paid wholly &ndvdiréctly ofit of maneys voted —

= 24

wy parliament,"
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The expression .woyld cover " ... all staff of ministers and

departments;
employee ..
On the/other hand, the constitution makes provision for the
exerftise of certain important powers by the President in
ation to the civil service; on the other, it provides for
the establishment of a public serviée commission to handle

the very same subject matter.

8.24 of the constitution provides:

"Subiect to this constitution, and any other law, the
powers of constitntion and abolishing offices for the
Republic of Kenya, of making appointments to any such
office, and terminating any such appointment shall vest
in the President.”

S
And s.2%{1) provides:

"Save in. so far as may be otherwise provided by this
constitution or by anv other law, everyv person who
holds office)| in the service of the Hepublic of Xenya
shall hold snch office during the pleasure of the
President."

On the face of it, the effect of those provisions is to vest
~ X = ?l; ~ iv"-.\

in the President, in relation to the public service, pewers so
wide as to bhe somewhat inconsistent with.the role of an
independent body in respect of the same subject matter,
As the President is empowered to constitute and abolish public

et 26 :
ciz%}es! the role of the public service commission would

-
5

. : Q
then be cagjined to svch offices as he may coanstitute, ﬂ:

%
= ~

w.\;'
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This case wonld become even stronger considering that all W

public servants hold office at the pleasure of the President.

However, s.25(1) of the constitution has a "saving clause":

3 : &

the President only enjoys such superior powers subject to the

3 constitution. In this connection the provision of s,i07(1)

is to be noted: It states:

PA B o

E "Subject to this constitution, the powers to appoint
persons to hold or act in offices in the pablic

k srrvice,including the power to confirm appoiniments,

i the power to exercise disciplinarv control over

: persons holding or acting in suach offices, and the power
:to remove such persons from offices shall vest in

the public service commission...”

As in the case of_the President, the powers of the public
service commission are subject to the constitution. A
plausible explanation perhaps, is that the President enjoy; his
powers in relation to the public service commission while

the public service commission enjovs the same powers. But
this' explanation has its difficulty. It begs the questiont-
¥Yhat are the respective npowers of the President and the

Public Service Commission?

From the sections (24,25, & 107), it would appear that the,
ordinary regulation of the civil service is the function of the

Public Service Commission. The President, however, enjoys

-~

extraordinary powers in relation to the public sérvi&e’

apparently in the capacity of state custodian.

=

-
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He may abolish offices where he considers them not to be

in the interest of good.Government. And even as the

P.S.C. performs‘its‘function of regpiating public service
matters, its overél(context of operation must meet with the

27

President's view as to good Government and public interest.

In his role as the state's custodian, the President is empowered

to terminate public appointments already made by the commissioq:
In the same role, hé_may himself - make appeintments which 5%-
otherwise wonld fall withjthe am?it of the coﬁmission. In a
sense, it appears, the President's role in respect of the
public service is wnltimate, rather than routine;he only comes
into picture when a matter of state interest is involved.
Otherwise, public service matters are left to the pnblic service

e 28
commission.

Thus, not only does the commission's membership depend wupon
the President's appointive powers - its function may be
delegated to public officers. From the foregoing points,
it wonld appear that the President is in a mich stronger
pasition than the Public Service Commission in relation

' . 4 o 29

to the publjc commission establishment. The constitution

vests certain appointments solely in the President.

These include the Attorney General, Secretary to the cabinet

and the/gwrector of ?ersonnel.BO 7%) gotiars Nwekuﬁwr‘f’
ol LA‘QQ’ WS\
/'] > f{cJJ»QVfa’ O 40-9 ,fd(ﬁo : ‘\/ w&»‘;v
Tk e dhww J‘(ﬂ}: = '\\,5.:/.
xg N g = NEAS OV
t. (pmh"?bio '/’/ \d‘@’\,\/ Q¥ o N
,(6!‘)[0‘( Q fend W
A ] ﬁ;/ CqalC To bt gsu7=
ooﬂoi.oo)ca-.o--o.oo-.&? H
: TV P S A[fk“‘ ey

ﬂe' M Mo o e Shpd e e o
%&QVw»«(‘



In so far as the President appoints the P.S.C. as well as
the leading public servants, he apparently has the main

) ©
initiative in public . service appointments,

In independent Kenya, the tie between the President and the
civil service has been a very close one., On a theoretical
plane, the civil service is Government's main machinery for
implementing the executive's policies and decisions and

& : 21
for regulating the affairs of state,

- .r: L2

to reflect the prevailing tradition and philosophies of
Government. The incumbent regime will invariably expect
the civil service to execute its policies with singnlar

lovalty and devotion.

in relation to the judiciary, the main power that the President
has is the appointment of jndzes and members of the Judicial -
service commission. The President appoints the Chief Justice,
the punisne Judges and the judge:sof Appeal, but t in the

. . ().b(‘)‘?
case of Chief Justice - when exercising the power of appointment

in relation to them, hé has to act on the advice of the

judicial service commissiqq.Bz é%LM&

The mede of appointing judges nunder the constitution is designed
to ensure the highest degree of judicial independence, In
the first place, definite professional standards are set which

a Cahdidate for .'.Q....‘........‘..............'..'.'..‘.../28'



>iappointment to the bench is required to satisfy . For instance,
;such a person is to be a udi of a co:rt having unlimited
ftjurisdiction in civil and criminal matters in some part of the
{;Commonwealth or arcourt having jurisdiction in appeals from

E such a conrt33 or alternatively, an advocate of Kenya of not less

‘ A -
! than seven vears' standing? All appointive discretion is :

.requ1red to be exercised within those profeqsional 11m1 S.

e

Under s.68 of the.constitution, a spéciél body, the Jndicial
Service Commission 'is set up to play a major role in ]
appointments, termination, “discipline etc, The Commission has
five members, the Chief Justice (Chairman} the A.G., the
Chairman of the Public Ser%ice Commission and two Judges of the
High Court or of an-appeal conrt.35 It is required to operate
independently; it "shall not be subject to the direction or

36

control of any other person or authority".

The only judicial appointment which is subject to the

37

discretion of the President is that of the Chief Justice but of

course, on the basis of the professional siandards stipulated

under the constitution. The puisne judges are required to be =

A \\ P |
Kﬁr*
appointed by the President acting in accordance with the wi,’;

= \ <t
2 C,&\/’-'A :’%:”Zﬂ‘
advice of the Judicial Service Commission. gov - ¥ S /k‘
. . 2 el — i
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73 SN A\ T
The removal process in respect of judges is a complicated péoéess,
DL

|A judge may be removed from office "only for inability to ”Jﬁ

.
erform the functions of hiSVOffice" {whether arising from infirmii

‘2P

'2 =23 Gody or mind or from any other cause) or from mxsbehav1our \’
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; éven where the grounds are satisfied, there is yet ancother

Eféguard.v An independent tribunal has to be set up to g
o \;')\
nvestigate the conduct of the judge and to make definite &

e

3~¢ommendations for removal on the basis that it is\warranted.Qo Ao

Ve \LG\“W'\D , /,.’/:\,-\«-\»;““ 22 ~\f}>\
E Digmssak. % j»(Shb._O Cones .”
Where the question of removal relates to the Chief Justice, the
&nitiative.for appoiuating the tribunal falls on the Presiden%;

£ 5 ,/'
| ¥here he considers that the question of removing the Chief .

~ Justice should be investigated, he refers the matter to the

uditd
.’ Chariman of the Public Service Commission, who then appoints

g K 4
. the membery of the investigatory ‘l:r:lhnnazl.‘1

Tie President removes the Chief Justice only if the tribunal

g 4o
recommends that course of action, Otherwise, the Chief Justice

continnes in office}

Theré are certain provisions however, which do not appear to bg
inconsiderate with the.potential influence of the executive

in relation to the judiciaryx when the office of the Chief
Justice falls vacant,/pr the Chief Justice is somehow nnable

to discharge the duties of his office, the President is empowered

53

to appoint a puisne judge to act as the Chief Justice. ~

" = \T
An acting Chief Justice ceases to hold that position in one of the
! @

threc ways:'if the subsantive holder of the office resumes his

/\
F o
duties under that office;&if a new Chief Justice is appointed]

b e . 4l
llvAac¢1ng capacity is sooner revoked by the Preszdenti %’

The implication of the last instance is that an acting chief Justic
may have his appointment revoked by the President even though

there is no substantive holder. exercising the duties of that office

oooocooooo-o.ooooﬂe



ffThis may have the danger that an acting chief justice who aspires

. to retain that position probably with a view to being made the

subétantive heclder, may be tempted to sacrifice his

-

3 independence to the executive.-«

The constitutionh) empowers the President to take initiative

.~ for "Kenyanization'" of public offices where the current holders

are expatriates, JIt(is possible tc discontinne the service
of a Judge, notwithstanding the protection accorded the bench
under the constitution.46 Again, this dces net appear to be
consonant-with the idea of judicial independence which the

constitution seeks to uphold.

From the foregoing instances, one would imagine a situatioﬁ in
which the proportion of acting Judges on the High Court bench

is kept fairly high, thus enabling the Govermment to exercise

considerahle influence, facilitated by contractnal provisions

and by its ability to initiate the process of terminating

individual appointments.

SPECIAL PRESIDENTIAL POVERS

The Government has inherited all the prerogative powers that
the Queen could exercise in relation to Kenya in 32§3347

It has been held that since the prerogative is part of common
law, the prerogative powers were in some respects as extehsive
2~ Z. Oritain - with minor exceptions, tﬁough in other respects

48

they were even wider.

....~...‘.O.'?....0/31



But the prerogative that the President can exercise on behalf

bof the Governmeﬁt are those that belonged to the Queen ;n

relation to an independent Kenya, which were not as extensive.-

It is, for instance, clear that the Queen could no longer

¥

have claimed toc legislate by Order-in-council. Again, the

prerogative, being part of the common law, is liable to be

displaced or repecaled by written law. Thus, many of the
former prerogatives are either regulated by law, or have been

repealed. An example of the former is the exercise of the
3

4 Ta e % )
prerogative of mercy. 9-'* e (S h \ b

The President may remit or reduce the punishment, including
a term of imprisonment, or a forfeiture, on conviction of
any offence., Hence, the breaches of the law are by no means

absolute. Under s.27 of the constitution, the President

R : : e footi

is empowered to pardon ceonvicted persons, to substitute < it f
,}\n—".L o Us naad =

lesser punishment fo” a conrt ,sentence @tc. ) e [Towe wuru?;xégiu
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Under s.27{e) of the Lnns+1f"tlon, the President may remove e

any disability placed upom an ecliection candidate by an

- election court on the . ground that the candidate has comm mitted

L e do a3 d). C s Qo
an election offence,. Qﬂab¥ lodios 4% 6)- S INY

, 4
.", g X
Under s. 28 of the constitution, an Advisory Committee on the

prerogative of mercy is established whose duty is to advi

the President on the exercise of his powers of reprieve.)

- This ¢cumittee consists of the Attorney-General, and at least

7

three (and at most five) other meémbers appcinted by the

President. The advice of the committee is not binding on the

: g /) .
£ / . / e
President.)Q¢¢/kw(‘ Vo ‘%;/ T)ied ’?w e
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Thus the exercise of the prerogative is ultimately the
reépansibility of the President; furthermore its exercise
is a matter for his personal discretion and is not subject .

42 W&f $ak

to collective responsibility.

% 5 / X . “"r < é&'/ oL
il % LT f,ﬂ SR
Other Presidential powers relate to emergency The §wtwgpd’
14
{ )
\! ernment has wide and unfettered powers in the North—Easterﬁ?

: {
e wt
,'ﬂ&? province, which were subsequentlv extended to the cmﬁ1<§Crus(wn*5r

A
2 R
districts of Marsabit, Isiolo, Tana Rivergfnd Lamu.sa ﬁi%;?
¢n ; /‘/3,
= ~ SN
! . e

These powers enable the Government to administer these parts,
withont any constitutional constraints - the President can
:make any law by regulations, his legislative competence in
this respect not being snbject to any constitntional or other
legal restrictions; he can thus authorize any administrative
action that he feels necessary or expedient for the pnrpoée
of ensuring effective Government.

L.
Powers relating to the %bove mentioned area are used ext ensive&
Realistically, therefore, one should regard them as an

bimportant adjunct to the Presidential powers,

Closely related to the emergency powers are the extraordinary
powers of the President which are provided for in the

preservation of Public Security Act»zz“

‘ =
By the third amendment, 34 all provisions in the constitution
which we: ¢ specially entrenched were abslished and instead
#~yvided for less stringent procedures for amending those

particnlar sections of the constitution.

‘.7.‘.00"....‘0/33
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The most important poéwer affected was that of emergency.

The period within which parliament was required to approve a
declaration of emergency by the President was extended from
one to three weeksvand the periodj;he emergency, once approved

conld, K last was exteénded from two to three months,

Ml wen B g o wivete wsTCET S e s ey 5o 2

The sixth amendementss came in 1966, its effect being to

. relax emergency powers even more than was achieved in the
> :

56 57

third amendment. The section now read:

"Subject to provisions of this section, the
President may at any time; by ordesr pnblished
in the Kenva Gazette bring into operation
generally or in any part of Kenya, part 3 of the
preservation of public security Act, or any
provision of that Act? A

A ;\:
Part three of the Act contains the most stringent provisions
under the ‘title "Special Public Security Measures'" under

which the President may make special public security regulations

——
for certein matters, for example, detention of persons,
‘ .
s £ 59 A 60
restriction of movement, imposition of curfews etc.

The Act was to be read simultanéonsly é&th 8,29 of the
constitution as it (the Act) operates within it. Parliament

by this amendment, ceded more powers of contrel over
emergencies to the President. Further, the emergency
provisions were no longer in the constitution but in #n ordinary
Act, therefore,.it counld be altered with the ease of a simﬁle

majority unlike if it was a constitutional provision.

The preservation of Public Secnurity Act came into force on

July.20, 1966, and has not been revoked since then.sim
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While it is in force, the President has wide powers of

: : 62
derogation from the protected rights.’

While the executive exercises wide powers conferred under
emergency law, the court has the difficnlt task of entertaining
individnal's redress claims arising {yrom the exercise of

those powers,

Judicial powers in relation to the fundamental rights of
the individunal appear to be considerably limited during the

operation of the preservation of Public Security Act.

b Whilst part three of the Act operates, s.33 of the constitntion
3 g p— 5

B empowers the President to exercise wide powers, including

the detention of individnals,

By that section of\the constitutien, the exercise of such
» / . . - - -
povers is not to be regarded as being inconsistentea With the

63 ;.

protections of personal liberty etc, he effect of such a
prdvision, it wonld seem, is to oust the ordinary review
jurisdiction of the High Conrt in relation to the matters
specified, Neormally, in the exercise of such juriséictioni
the court would be entitled to test execntives acts against
statute law, or the constitntion to sece if the acts have

64

been lawful.

The section appears to oust the High Court's function of

superitending fundamental rights as regards the particniar

rights specified.6S

D I I



'Howcver, s.833 of the constitution seems to give the High Court

a new basis of jurisdiction, albeit only limited. Inter alia,

it provides that where a person is ‘detained nnder the
preservation of'pnblic security Act, "he shall, as soon as
reasonably practicable and in any casevnot more than five davs
after the commencement of his detention,.be furnished with

a statement in writing in.a langnage that he understands

specifying in detail the grounds upon which he is detained,

Secondly, it is required that whenever the power of detention
under the Act, is exercised, this should be published;%gzipe
Kenya Gazette to;etﬁer with the reasons for the action and

67
the law warranting it.
_It is further required that not more than cne month after the
commencemént of detention and therceafter at intervals of not
more than six mcn%hﬁ, the case shonld be reviewed by
"an independent and"impartialutribuna;l¢§1§blished by law and
pr v-dedt over by the President from amqﬁghpersongwggglified to

Fag )

. ; : il 4
be =sapei~ted as a Judge of ths #High Court.

Sl

\I

These provisions may be said to be mandatory because of the fact

e —

that they are enumerated in the qgnstitutional\gggggent and

because they confer important rigyts npon the person detained,

e

- suggesting that they seek to assure him of fair procedure in

his detention.
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Holding that this interpretation is correct, the person
detained should therefore, challenge the legality of his
detention on the ground that those provisions have not been

<

complied with.,

Thus it might be argned that under s.83, the High Court
is impliedly given new powers of Judicial review, -€ °
The High Court's powers are however, rednced by Cap., 57
and hence, the importance of the tribunals as a device for
checking executive arbitrariness is reduced -
considerably - detained persons are not protected,
We shall see in the next chapte:?iow\$his Presidential
)

power and the incidental’directives‘ﬁ;de by the President
ﬁas conflicted with fundamental rights - some of which we

o~ NASSE ‘
have.mentioned in passing - as far as they relate to

detentions.

7 N - : iy
The above expose exhibits powers reposing in the President

albeit not all.

.‘Q‘.l.‘....‘/j?
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AN ; CHAPTER THREE

PRESIDENTIAL DIRECTIVES

Presidential directives are rule-like pronohncements. proclamations

or promulgations 1ssued or made by the President, based on s
o Z Qc&» fm¢7h//‘>7 ¢ NofF //f.u, /’(fﬁ Oc Cade w%z&tJ{‘

author}yfr;;ich he has or_ thinks he has. This authority is derived
; < i y P R s 3

whgl}yiof partly from the conékitution and the Acts of parliament,
wh%ch we looked at in the preceding chapter. For instance, S‘QBLE
of the constitnution vests executive power in the Preﬁident; and

under s.83, the President has the power of detention. 8.383 is to
be read with the Preservation of Public Security Act,; chapter 57,

laws of Kenva, which enables the Presided?>to exercise powers

of detention and thus defogate,from the protected rights

\

A
In this light, and bearing in mind that the President wields

unrivalled political power, these directives can be legal or

G )
extra-iegal, —<xlva—\UnAAic Cx‘, P(-‘R“A‘\«'"‘dv\ CL&&‘, nieltr—_3 yonelic
~ L
O e

o)

They are extra-legal when the Pre%ident acts, as it were, mcre

by virtue of political authority than by virtue of legal right and

duty, or has an illusion that he'has the power to issue a direciive
which he goes ahead and issues., The inevitable consequence of
such directive is that it is acted npon by the subject, a
parastatal organization or a Government body,

/

When the President mak<: sich directives they may become, as one

/

may guess _ i4gatly binding, and hence acquire a form of law,

—~ —— /i

Sumetimes they are just politically and morally binding.

.....O<......‘.Q.."/38
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A breach of the former category will be backed by a legal
. sanction, while a breach of the latter category will be

backed by a political, moral or administrative sanction.
Thus, the legal validity of Presidential directives is at

; 1
least in theory, capable of being tested in a court of law,

PRESIDENTIAL DIRECTIVES AND THE DOCTRINE OF SEPARATION

OF POWERS,

Governmei-.al power ougﬁt to be divided inte three components,

each being exercised independently.

The functions of the executive has come to be nunderstood to
inciude“and in particular, the fauction of implementing the
law enacted by the legislature. How comesthen that the
executive is taking the role of the legislature by making

®
directives which may be and often are accorded the force of law?

There would be an end to evervthing were the same man or the
same body to exercise those three powers - that of enacting
laws,; that of executing the public resolutions,and of trying

: / /A ,.‘,‘“"5"" -~ A v oidinse yllence /\\MS’( o O\WWC
the causes of individuals.V ghaits SRR }}Pu( o Mo

s <)) WARKAARY oA
\};\‘.A Loc ML%_ N (“-A\’% e A WA
\‘)»‘, N 4 Qrra \

It is considered by legal writers that the significance of the
-doctrine lies not in the rigid demarcation of the three
functions, »:t in the emphasis placed npon the chEE§§ and
balan€g§4 so that the three different organs can act in mutual

restraint inter se¢, to prevent concentration of power in a

single organ with the likelihood of tyranny as the upshot.

........-.....Q../39



The President in Kenya has his feet in two organs; one

foot in the legislature whilsf the other is in the
executive(%//When he issnues direétives, the President,

even as his directive sometimes has legal effects, operates
within the aura of the\executive authority,and relies
on powers derived from the constitution and Acts of
parliament. This, therefore, is one iﬁstance where the
executive, of which the President is a suhset has, bestowed
upon it 1eglslatrvé powers whlfh, in traditicnal categorization
of Government powers, vest in the legislature. This is a

departure from the strict\gpplication of the doctrine of

\

L
s

separation of powers. &W‘
\

A

We
JUSTIFICATION FOR THE PRESIDENT'S EXERCISE OF LEGISLATHRE

POWERS

3
The executive autherity, in the Government of Kenya, constitutio
nally vests in the President;z—and he may exercise it either
directly or through officers surbedinate to him. Thus any

power granted to the executive generally can be exercised by the

‘President,

>The executive is sometimes invested with legislative power,
which traditionally reposes in the legislature. When a
specific legislative power is bestowed upon the executive,
cucli grant is deemed a necessity in the modern state and is

justified on the reasons following.

Firstly, because of pressnure on parliamentary time, parliament

Cnnm’(_/
- cam possibly deliberate on’ all issues pertaining to 10g151ation.
/\ e 5 55 n(’\
: J_&\:,__..‘ A :\:\\A\?a
s\(z;’fq\ (\'\ ‘1‘{,
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Secondly, the subject matter may invelve a high level of
speciality, the expertiseg for handling which parliament
generally lacks.. Such technical issues of gwyational importance

are better handled by experts supplied by the executive,

And fhirdl}, there is need for flexibility, and.the argument
runs thus: an Act of parliament or the constitution when
enacted cannot possibly be suitable for 511 contingencies

N .
foresecen or-unforseen. Therefore, burliament should enact in
general ierms, oﬁ%iining the policy framework only but
leaving the execnutive to'legiélate in accordance with the

.

exigencies of anv particular moment.

The executive; where it has been alloc 1ited leg 1slat1ve oy
s e o : : 4
judicial powers, must submit, in case of the former, to

parliamentary ccntrol, and in both cases,; unless otherwise

stated, to judicial review. These are the checks and

balances which are supposedly the cornestone of the doctrine

of separation of powers,

b o

-

, Presidential directives, therefore, are issued upon powers

which the President thinks reppose in the presidency. These -

powers in some intances have to be subject to certain procedure

and are sometimés subject to powers of other Governmental
A

-

organizations like’the legislature and the judiciaryi?}

‘In order for them to be legally vélid, Presidential directives

-
-

are supposed to be issued pursnant to powers bestowed upon

¢ -

the President {see chapter two on Presldentlax pewprs}.

-

Q.CQ.‘.“'S.../%!



However, a peculiar problem in Kenya is that these directives
are at most times issued at public gatherings. Immediate
enthusiastic enforcement follows even before their legal

validity is scrutinized. @

By legal validifg‘we mean: - does the President have express
or implied constitutional or statutory authority for the

promulgatien? And if yes, have the appropriate procedures /

translating that directive into law been adhered to? This is/

. /
i
<

a guestion we shall answer subsegnently,

As we shall see below, Presidential directives have sometimes
been in conflict with express provisions of the constitution,

1.€,., the snpremé'law of the 1and.5 The constitntion provides:

3 "This constitution is the constitution of the
Republic of Kenyva and shall have the force of
3 law thronghont Kenva and, subject to s.k7,
if any other law is inconsistent with the
constitution, this constituition shall prevail
and the other law shall to the extent of the
: inconsistency, be void."6 5 :
S e el et
s and

In the constitution are entrenched frndamental rizhit
freedoms of the individual.? S.34 of the constitution
provides for the protection and énforcement of these rights
whenever thgre is an infringement of them. If s.3 of the
constitution is properly interpreted, no law is to qvérride
thege rights, save for express exceptions in certain
 circumstances which the constitution itself specifies. S.47

of the constitution provides for the procedure by which the

LY

provisions of the constitution may be altered. Only under this

section will the altefation of the constitution be deemed to

have been legally and validly made.

0000000.000000/1}2
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We shall now embark on an analysis of how the President has

[ exercised his directive powers.
5
)
E

4 X
Y DIRECTIVES SO FAR MADEV
S
As we mentioned earlier in this chapter, Presidential directives
-3 are, in practice, treated as enforceable before their validity

is determined. This mav be said to be an attribute of

extra-legal dimension of some Presidential directives.

An area where the supreme law of the land has been infringed,
by way of directives, is that relating to freedom of assembly

e TR : 4
and association. The constitution provides:

"Except with his own consent no person shall
® “e hindered in the enjoyment of his freedom of
-assembly and association, that is to say,
his right to assemble freely and associate
with other persons and in particular to form
or belong toc trade nnions or other asscciations
for the protection of his inteérests..."

The constitution then gees further to list the exceptions
to the general rule. The constitution provides that no

law shall be held to he inconsistent with or in contravention
of the above section if the law in question makes provision
e

that is reasonably reqnuired in the interests of defenge, public

"morality or public'heqlfh,lo or for protecting the rights or

w e

11 S B s Lo
freedoms of other persons, or if it is to impose restrictions
v--n public officers, members of disciplined force, or person
2 S . : : ; 12
in the service of a local Government=?é authority, and also
if it is for the purpose of imposing reascnable conditions
for the registration of trade unions and associations of trade
19 '

~unicna..
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If any law is made for the above reasons, then it will be
held to be valid unless the thing done inder the anthority

thercof is shown not to be reasonably justifiable in a
2 :
£

democratic society.

/
Neoo

The President, well aware of the above section of the

constitntion, forbade betting at the International Casino

15

by means of Presidential directive.

£4

The betting, lotteries and Gaming Act16 provides for the
control and licensing of betting and Gaming premises, the
imposifion and recovery of a tax on bettingz and gaming, and
for the authorizing of pﬁblic lotteries and for purposes

incidental thereto,.

L :
S. 14 provides for the manner of controlling and licensing

betting. Under this section, any owner or occupier who keeps
or uses any unlicensed bhetting premises will be gnilty of an

offence ..

S. 29 makes it an offence to bet in public places and s.45
provides also that gaming premises should be licénced otherwise

the owner or occupier shall be gnilty of an offence.

It appears from the above sections on the Betting, lotteries
and Gaming Act that betting is lawful so long as the premises
in which it is carried on are licensed and so long as the

rules laid down by the Act are adhered to.

. When the International Casino in Nairobi was first cpened,
it was reported that only two classes of Kenvans were barred

- x\from its gambling tables -(Pzgﬁtitutes and journalists.

» : = 5 gt 0000000.00/44
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Almost two decades later, new caﬁegories of peﬁple barred
from gambling at Kenyafs Casino was added - Members of -
Parliament and civil servants. This ban was slapped
by the President,

<

By way of announcementgxihe President banned “the two groupﬁ
‘from gambling saying that "gambling was an evil which

could lead to misery among families,®17 His Excelleﬁcy
did '‘not, however, give any indication whether other Xenyans
would be barred from gambling at casinos, or whether

other forms of gambling such as at horse races would

also be affected.

This directive of course left doubt and uncertainty
in the minds of "wananchi" who would have liked to exercise

their constitutional right of freedom of association and

assembly.

-9
This directive certainly had negative consequences. The

"wananchi?” were left in a dilemma as to whether to continue
gambling or not. Nowhere 1s it mentioned in the Bei  inz,
iotteries and Gaming Act, which class of people sho:

bet or gamble.

The enthusiastic euforcement of this directive was manifest

when the British High'Commissioner,l9 who was scheduled to

hbgt a large and distinguvished gathering including many

invited government ministers, M.P's and senior civil

servants at the Internaticnal Casino in Nairobi, at a
*fhﬁiiieﬁ to promote tourism in Kenya expressed disappointment

when only very féw politiéians and government officials

turned up.zo

cosssnes U5
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It is apparent from the poof turno that the d;rective
~had, in point of fact acquired the force of law and was
automatically being enforced-a; it 1t were legal or valid.
The people (hopefully) knowing their right to assemble,\had
foregone that lawful right in favour of the pre&identfal
directive. The two groups barred from gambling considered

themselves to be under a moral and political obligation

to comply with the directive.

Looking at the above provisions pertaining to protecticn
“of freedom of assembly and association, we can rightly say

<
that the directive did not fall under the main rule (s.80)
or under the exceptions to the general rule. Inlstrict
legal termg, thefefc:e, it may be asserted that the
directive was unconstitutional. It is difficult to see how
the President could be said to have been exXxercising his powers
under any of the exceptions to .80 - which we have
‘enumerated above. The reascens given for the ban did not
fall under ény of the sections on the Betting, lotteries
and Gaming Act. Ve may, peirhaps, say that, in this regard,
the directive was extra-legal and, strictly, did appear {o be
inconsistent with the letter and spirit of the law.
Furthermore, the reason given for the ban was unjustifiable

under the circumstances.
’—’\,‘_\_ ' .
‘A further inconsistency with s.80 of the constitution was

manifest, too, when the President, exercising his powers,

direec* ¢ wnat the University Academic Staff Union be
/—/ .

Je-registered.zl

/lt6
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The societies Aétzz provides for the manner in which a

sé;;éty, once registered, mav be de-registered.

~Under s.4%(i) of the societies Aci, eQéryrsociety whiéh is
not a registered society or exempted Society is an
unlawful society. '

S.12(i) of the Act provides that where in Qespect of any
registered society, the Registrar is of the opi;ion that
the registration of a society should be cancelled or
suspended on the ground that the society has, in his
opinion, among its objects, or is, in his opinion, likely
to pursue or to be used for, any unlawful purpose or any
purpose prejudicial to or incompatible with peace, welfare
or good order in Kenya,23 or the interests of peace,
welfare or good order in Kenya would {in his opinion) be
likely to be prejudiced by the centinued registration of
the society,zh or that the terms of the constitution or
of the rules of the society are, in his opinion, in

any respect repugnant to or incensistent with any law

etc.25 .

The registrar may, in_his disc}etion, give written notice

in the prescribed form to the society calling upon the saciety
to' show cause, within such period as is specified in the
notice, why its registration should net be, suspended; and,

if the society fails to show cause to the satisfaction of

the rezisiTar within the time specified, the registrar may

~cancel or suspend the registration of the socciety.

L &
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$.12(3) of the Act gives the Registrar power to cancel the
registrafion of any registered society, which has ceased

to be a society within the meaning cof the Societies Act, or
which the miﬁister-has under paragraph iI of the proviso to
s.h(i) of the Act,Adeclaredrto be.a society dangerous to the
good government of the Repuglic. S.4{1)(ii) provides that

a sbcigtf is unlawful if the min;ster has declared it, by
order, to be a society dangerous to the good government y\

of the Republic.

Under s.15 of the societi%s Act, any society which is
aggrieved by the Registra;'s refusal to register it by his
cancelling or suspending its registration under s,12 of

this Act may within auperiod of 21 davs, or such extended
period as the minigter may allow, from the date of the
cancellation appeal to the minister against the cancellation
and, where the society does s0, it shall not, pending the
decision on the zppeal, be an unlawful society noitwithstanding

S

the said s.4(1) of the Act.

The Academic Staff Union was registered in 1972, It
represented workers of the Universify, but it was mainly
formed to represent "those members of staff who are employed
on academic terms." It was also formed to regulate and
improve relations between members of the University Council
and students, as well as to negotiate for salaries and

conditions of service for its members.

..‘q..../’la
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If we look at the provisions of the Societies Act, the
logical inference is that fhe society was legitimately formed -
its existence and purpose were therefore lawful and had

satisfied the Registrar on the same.

And as we have seen above, s.80 of the constitution provides
that

"... no person shall be hindered in the enjoyment
of his freedom of assembly and association ...
and in particular to form or belong to a trade
union or other association for the protection

of his interests.®

*While the University of Nairobi was still involved in one

of its frequent crises {unrest which led to closure on
February 27, 1980), the University Academic Staff TUnion had
issued an ultimatum to the new University Council on issues
including salaries, academic freedom and the reinstatement

> 26 ' g
of one of the professors who lost his Jjob when he was
detained. The Union handed the demands to the vice-
chancellor, but before they received the reply, the President

had ordered its de-registration.

After the University closed, fthe President said that he was
aware of a group in the campus calling itselif "the magnificent
five." He said the group was being used as puppeté to
disrupt peace in the University and that he was aware of

Eollusion between lecturers and students.27

The crisis point for the Union was reached when the Union

organized a demonstration against apartheid in South Africa

=2 _the murder of Guyanese.politician.and academic, Dr.

¥Walter Rodney,

/40
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It was soon after the demonstration that the President told
a passing out parade at the fdministration Police Training
College, Embakasi tﬁat the University was being used by a
: neighhonring'countfy to plot political assassinations in

Kenya.

Further, thé President said: "I have safficient information
about jhis manoevoure by a neighbouring country which wants
to use the University of Nairobi for subversive activities
including gillings?. - That he sﬁall be careful with the

3 2
University of Nairobi.

=2 who had defended the University

Later, a Senior Lecturer
Academic Staff union against chaﬁ%es by the President was

arrested - and released after a day in custody,

Soon thereafter, the President ordered the de-registeration
of the Academic Staff Uﬂioﬁ, a ban which also applied to the
Uniecn €Civil Servants, The President wmade the crder at
Machakos dnrlng;__jeddlnz corpmoay*_,a_ M&(M\/X (ﬂW“VWs“ﬂgS

e V,A}\/W\‘Qf 5‘%,‘?"(&

!53

He said, the Government was taking care of its employees by

improving their wages and welfare, and there was no need for
the two nnions to continue politicking? VWhen contacted, a union

S e

spokesman told The Yeeklv Review that "we are shocked by the

cancellation of our union. There is apparently nothing we can do

about it."31

It is clear from the foregoing that the reasons given for the

de-recis*~wcion of the union were based mainly on suspicion.

/50
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The union was formed basically to protect its members!

welfare - a right which is firmly entrenched in the
constitution, s.80. To take away ‘that fight is to act
contrary 4o very fundamental principles. The President

was exercising powers which were righily the powers of the
Minister and therefore, the Registrar. As we saw earlier the
societies Act provides, expressly, the circumstances which may
lead to the de-registf&ticn of any registered society and the
remedies lving in case the Registrar bresaches any of his duties

as regards de-registration,

It is to be noted under what circumstances the order for
de-registration was made, and, inspiis of that, there was
immediate compliance, leaving no room for legal redress by the

individuals affected. S.84 of the constitantion, and the
ND
societies Act, seem, in this regard, to be tojaveil,

.

The same fate be fell the union of Kenyva Civil Servants.,

The President orderxed its de-registration for reasons that

z
the union had over-indulged in politics?

The trade unions Ar:*t)3 is an Act of parliament to provide

for Staff Associations, emplcyees'.hssociations and
employees' organisations, and for the registration and
control of trade unions and other matters connected with the
fe. cecing purposes.jg
Under s.17{(1) of the Trade Unions Act, the certificate of

registration of a registered union may be cancelled by the

Registrar at the request of the Trade Union upon its-

-ooooo-‘o..ooo.n;
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dissolntion. This request is to be verified in such

manner as the Registrar may reqguire or if he is satisfied

that the Trade Union has ceased to exist.

The registration of a Trade Unicn may be cancelled or

o

suspended by the Reristrar if he is satisfied that the

registration was obtained by Yrand, misrepresentation or

-~
i

mistake,”’ or that anvy of the sbijects of the Trade Union

13

or that the constitution of the Trade Union

39

is unlawful,

is being used for any unlawful purpose, or that the Trade

Union has wilfully, and after nctice from the Registrar,

contravened any proviszion of this Act, or any regulations or
40
any rules, or that the funds the Trade Union are

9] i‘
) Y 1
expended in an unlawful manner.

A trade union served with a notice of cancellation of

registration, may, within a pericd of two months, show

cause in writing again

&

t the proposal to cancel or suspend

its registration, as the case may be, and if such cause is

shown, the Registrzr mayv held such inguiry as he may consider

: . k2
necessary in the circumstances,

-

The Registl"ar may th{“ﬂ, after .'UG.OO'QO'..C.Q/ 52



the expiration of the period of 2 months, cancel or suspend as

the case may be.z*3
It is clear from the foregoing provikions of the Trade Union Act
that the power to deregister a trade union is vested in the
Registrar, The Act also provides the procedure which may be

followed before a trade unions registration is canceiled.

After the announcement by the President that the union of Henyé
Civil servants be de-registered, later, the organization of
African Trade Union Unity (GATUVG appealed to the Preéident not
to cancel the union of Kenya Civil Servants and the Adademic
Staff Union. In a statement, Accra-based CATUU, Mr. Denis Akumu

said:

"] wish to confirm that OATUU and the world trade mnnions
movement, while supporting fully the President as

a great African Leader whose tolerance has been
denionstrated both in Kenva and In Africa wish to

appeal to him, once again to extend his generosity

and kindness to the Kenva Civil Servants Union and

the University staff union", 4l

Mr., Akumu said the wnion supported the President's statement
that trade unions should concentrate on worker and emplover
relations and leave politics to parties,

He said:-

"We do, however, feel that barring of these trade:
unions would mar Kenya's good name before the
International Labour Organization and the United
Nations Human Rights section and before the world

Human Rights Movements" .45
It can b~ <iscerned from the above how fundamental human rights
protection are regarded. Any attempt to contravene them is met !
with mnch disapproval even on the International scene., Kenya being;

a signatory to the treaties emboding these rights should safeguard

them by desisting from making orders which may be in contravention |

.I'...Q‘..‘.‘./SB




of them.

These directives, as we noted earlier in this chapter should be

scrutinized before they are enforced.

-

;;n the case of the trade inions, it did not take time before
the two inions were de-regzistered. The de-registration of the
union was not done through the normal procedure. Provisions
of the Trade Unions Act were not compiiéé with. he union had

not been allowed to call a delegates conference to formally

wind up its operations,

Thus we can rightly say that the directive was inconsistent with
the strict letter of the constitution.

Similarly, the President ordered for the winding up of 'tribal

F 2

organizations® in Ken&a.%? while some of them éuch as GEMA,

Akamba Unions and the Luno Union had become political, others such
as the Abaluhya Association, the Kalenjin Asscciation, and the Mij
Kenda Association have been mnuch le;s cohesive, These organizatio
of nece=sity stress social welfare rather than political
functions. They each represent a group of several small- tribes
with commonenthnicity and are further fragmented into small clan,
tribes, or even locational organizations which provide social

serviced at crucial times such as weddings and funerals.,

While these organizations were covered in the resolution passed
by the leaders conference for these unions to wind up, there
was criticism aimed at the disbandment of such associations

whose functions were to provide services that KANU as a national

political movement cannot provide, both by its very nature and
..o......co‘/sl*mj
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organisation.

i Similarly, there.exists among non-African Kenyans, particularly
{§ among the Asian communitiés small organizations which cafter :
. .

3 mainly for social activities, mostly on an exclnusively ethnic
basis, such as the Sikh Union. There have been questions
raised about whether it is desirable to do away w1th such

organ17at10ns which do not engage in any political activity, at

least on the national level,

o
We considered earliier the procedure and reasoas in relation to
which societies registered under the societies Act may be

wound up. We noted that it is clear -from the Act that power to

de-register societies vests in the Registrar. Further that

0 i

an appeal may lie or rather that the Registrar‘’s decision

lf/ ' )

may be challenzed by showing cause why a societies activities
> o 2 -

<

Tent.

shonld not cease,

With the winding ap of the above wunicns, it is certain that
the traditional and cultural matters which these unicns once

catered for, will be adversely affected., {All tribal unions had
:

2 48 :
been disbanded. ") It is my contention that since Kenya is

Gedf Uaibins. Lol Z\;”_

not a homogenous communltv these tribal or"anizations should be
\h‘_‘___m,,._ i _——

allowed to exist until such time that a homogenous community is
[aY

TGy

created. t is also my contention that the purposes for whgﬁ? -
< AP
J\
liie mLuve societies are formed cannot be performed by the \yyb

Nat1on - otherwise many people would be left without any . /vwﬁf

3
support or protection in cases of emergencies, or other crucial

J
41
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circumstances as for instance where there is a wedding, or

funeral, — ihkagc&' hiﬁx “V* j%‘“¥ *”1 ’
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Again, it is evident that s. 80 of the constitution has not been
strictly adhered to. Similarly, the societies Act, a statute

' ' NC
of parliament has not been nused as a guide in 'shcu matters of

de-registration of societies.

Another area where a Presidential directive has apparently been

in conflict with fundamental rights and freedom of the individual,

b
is that relating to protection of a right to life. A

The constitutional provides:

""No person shell be deprived of his life intentionally
save in execution of the sentence of a court in
respect of a criminal offence under the law of Kenya
of which he has been convicted.”50

However, a person shall not be regarded as having been deprived
of his life in contravention of the result of the above section
if he dies as the resunlt of the use of force, to such extent as
S p o s : 51

- is reasonably justifiable in the circumstances of the case,
that is, for the defence of any person from violence or for the

52 . +
defence of property, in order to effect a lawful arrest or to

B
prevent the escape of a person lawfullv detained, 23 or for the

rl} = P
purpose of suppressing a riot,”  or in order to prevent the

Comﬁission by that person of a criminal offence.ss

Knowing very well the pro?isions of the above section, the
Government had given orders to the police to shoot to kill any
suspects of wviolent crime.56 For several years, the Kenya Police
vrficers have been shooting susbects of crimes, usually, pleading
self-defence. As the exercise continued, there had been

consiserahlevpublic opposition to this. The then Attorney-General

Mr. Njonjo, told parliament that he had given the order to the

police to shoot snuspects of armed robberies. 7(3: d&WJ( &:;LKVE@L
(M~ 0y Sa D T 8 e R
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Thé order by the Attorney - General was further strengthened by
the President when he ordered that no mercy should be shown to
armed robbers, Speaking at the Jdmo Kenyatta International

Airport on his way to the Middle East, the President said:-

"Some people are of the opinion that armed robbers
shonld not be killed, but I am saying they should
be killed"58

But the President did not specify whether he was ardering that

suspects armed criminals or bhe hanged after being convicted

by the courts.

X

The consequences of the President's statement or order was that

several innocent people were shot by the police on mere suspicion.

Parliament has not empowered the office of tﬁe Attorney - General
to either contravene provisions of s.71 of chapter five of the
constitution of Kenya or part 3, s.3 of the criminal procedure
code in ordering the police to shoot suspects to kill. It is

my contention that the President would not be justified either,
to contravene these most fundamental human rights of a right to

life.

A number of citizens dicd as a result of the order made by the
Attorney - General to the police to shoot to kill suspects, which
order was reiterated by the President's statement made at the
*irr_. v To get compensation to the families of the deceased
persons was and is a complicated procedure, More often than not,
the police pleaded self-defence hence, the next of kin, c§u1d

not under certain circumstances invoke s.5%4 of the constitution,
consi@ering the financial position of most Kenyans - they are

of .low financial statns. It is expensive to get legal

representation.
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S.84 of the constitution provides for the enforcement of the
/protective provisions in chapter Five of the constitntion
shonld there be a contravention of them. Under the section,

an aggrieved party may apply to the High Court for redress -

a right which is also fundamental.

But under the Kenyan circumstances, citizens, more often than
not are unwilling to challenge a Presidential order by way

of litigation or otherwise, The majority wonld rather sit on
their rights in fear of the conseaquences =~ whatever such

{
consequences may be, q?qﬁ}r

However, the President realised only too late that his
pronouncement, made at the Airport, was causing nmnisery amongst
the electorate. He also realised that the constitution and the
rule of law should prevail and that after all it was
unconstitutional for the police to prosecute, try and execute

suspects,

By a parliamentary group meeting chaired by the President
f o 2.

himself, the order given earlier aathorizing police to shoot

e 60
suspected criminals was revokcd.

The directive to shoot was also an infringement of s.77 of the

constitution, which provides inter alia that any person charged

with a criminal offence shall be afforded a fair hearing within
~ se=2spnable time by an independent and impartial court

= - 1‘
established by 1aw.61 : 'S
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The suspects, instead of being tried were getting shot thus

contraveaing the above section,

S.83 of the constitution has beenzinfringea the most. This
section should be read together with S.34 of thecconstitution.
$.83 provides for instances where fundamental rights and
freedoms may be derogated from nunder the Preservation of
Public Security Act, Cap. 57. S.33 (2) provides that where

a person is detained,

by virtue of the texercise of part III of the

preservation of Public Security Act, he shall

be furnished with a statement in writing in a

language that he understands specifying in

detail the grounds upon which he is detained."62
There shall, in not more than fourteen days after the
commencement of his detention be published in the Kenya
Gazette a notification stating that he has been detained and
giving particulars of the provisions of law under which his
) : : 6 "
detention is authorized. 3 And also that in not more than one
month after the commencement of his detentien, and thereafter,
during his detention, at intervals of not more than six months,
his case shall be reviewed by an independent and impartial
tribunal established by law and presided over by a person from
among persons qualified to be appointed as a Judge of the

High Court.64

33
Under 5.83 (d), the detained person shall be afforded reasonable
f-_a+tilies to consult a legal representative of his own choice
who shall be permitted to make representation to the review

of the appointed for the review of the case of the detained

person - by a legal representative of his own choice:



" eesssif any person alleges that any of the provisions

of ss 70-33 {inclusive) has been, is being or is

likely to be contravened in relation to him (or, in

the case of & person who is detained if any other person-”
alleges such contravention in relation to the

detained person), then without prejudice to any other
action with respect to the same matter which is <
lawfully available, that person (or that other person)
may apply to the H1fh Court for redress."

It wonild seem that the powers of detention under the Act have
not alwavrs been emploved with dne regard to the strict letter

of the law.

The President in a speech during Madaraka Day disclosed that

0 /40

some politicians had recently planned to incite workers and

Q,

P

students to go on strike - ‘he declared that such elements would{/\

"before they had a chance to carry out their plan.

The President further said:

"a group of disgruntled elements have been
articulating issues from a negative stance
and they have even gone so far as to ask trade
nnions and secondary schools to stage a one-day
strike."(7

He then turned to the the Police Commissioner, Mr, Ben Gethij
who quickly stood at attention and told him "Do your duty?’

"sHis excellency also hinted that some tough measures wonld be
\‘\\) 4
>%§aken against uan655lty lecturers and students who talked about
& 17 <
cademic freedom. This gave an indication that some of the
§ o CTEEX

_—
Y

troublesome elements in the community on the campus might also

95
/be detained.69
oV

The President further said: "violence breeds viclence" and -
that he intended to take action against the lecturers whom he
claimed taught nothing but "politics of subvertion through

text books majoring in violence".7o



Soon after this utterance by the President, three lecturers

71
were put into custody.’

The tribulations of the lecturers were compounded by the fact

c
that lawyers in Nairobi seemed to be shunning requests to repres

them in court. A relative of one of the Lecturers claimed that
he had approached four legal firms, but they had all turned

him down.

It seemed the lawyers were wary of representing people in the

< 2
e\

ol € i oo
wrong books - or so they thought - but their main fear of ”ux%*“

2
a member of the legal proﬁession7“ who was at the time

73

representing people who were later detained.

Thus the detainees could not exercise their rights under s.84
of the constitution., Their attempt to seek legal redress
.was clogged by fear in the lawyers shonld the same action be

taken against them, that is, lest they were detained.

The cleaning-up process continued when the President was on
a tour to Pokot and Turkana Districts. In connection with
dissidernts, the President warned that detentions would not
necessarily be restricted to politicians.7q "This war will
now continue until we clear our homestead,"75 he told a
- gathering at Eldoret on his way to Pokot and Turkana Districts.
i il.e clements went around like rats poisoning the

minds of the people and I had no alternative but to detain them,

he added.

In the same week'’ the President made it gnite clear that the

Government wonld continue detaining those it considers té be




Eldoret , two University Lecturers were remanded in custody

pending hearing of their cases on charges of possessing

@ seditious publications. 1In Nakuru, police arrested two more
péople for allegedly being in possession of a seditious

piblication.

Already, a Journalist and an unsuccessful candidate for Nyeri
Constituency79 was in custody pending prosecution on a charge

of possessing similar publications.

They were later detained within a week, nine perscons had been

detained.

it wéuldhappear from the foregoing that the President imagined -
there were disgruntled elements in the country - lecturers and

students included.

The utterances made by him at several rallies and to small

gatherings were quickly followed by a number of people being

put into custody for allegedly possessing seditious publications.
~ The President's utterances caused fear and apprehension so that

everycone - even primarf school teachers, were afraid of being

picked up "for possessing seditious literature."

The case with which the power under the Public Security Act

was employed raises the qguestion as to whether this power

was exercised for the proper purposes outlined in the preservation
of Public Securitv Act, Again, the issue is whether this power
confe~_~= on the Presidenf by the constitntion is used for proper
purposes,

i /62
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Looking at s.83 of the constitution, we cannot say that there w:
for instance, a war situation to warrént this kind of action -

its exercise was over stretched.

Those whose rights had been infrinéed could not get redress by
invoking s.84% of the constitntion. Neither was s.77 nor s.72
adhered to. Provisions of 5,83 which we have ontlined above
are rarely complied with - with regard to the procedure to be

followed when a person is detained,

It wonld seem that provisions of s.83 of the constitution

are mandatory by the mere fact that they are enumerated in

the constitutdonal document, and that therefore, they confer
important rights upon the person detained., This suggests

that they seek to assure him of fair procedure in his detention.
If the person detained wishes to challege the legality of his
detention, he may do so on grounds that the provisions of

s.83 have not been complied with, Thns it might be argued

that under s.83 of the High Court is impliedly given new

powers of jundicial review.

Detention in Kenya has more often éhat not, been done without
giving the detainee any opportunity of representing his case
before an impartial panel.80 In this case, it must be remarked
that the power to detain has been used without due regard to

fundamental rights. Cﬁyé/

Th=" znere can be no charge and that the "verdict!” is
necessarily based on an individnal's future conduct, are
considerations that should dictate care, before a label is hung

aronnd the neck of any person as a ''security risk".
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A proper balance between national security and individnal rights
is essential and the fact that, in detention cases, national
security mnst be emphasised more than in other cases, does not
mean that such secrrity must ride rough{ shod over the rights

of dthe individnal.

The gravest aspect these detentions, without trial, is

that a man is detained when he has not just yet, broken any
written law, and his liberty is restricted, he suffers-
materially and spiritnally for what it is thought he intends
to do, or is trying to do, or what is believed to have done

(in absence of proof).

To suspend the rule of law nnder any circumstances, is to open

the possibility of the greatest injustices being perpeftuated.

The preservation of Public Security Act is an Act of parliament
to make provision for thé preservation of public security.

S.2 which is the interpretation section provides inter alia, that
in this Act, "the preservation of Public Security" includes

the security of the fundamental rights and freedoms of the
individual,81 and the securing of the safety of persons and

{

82
property.

Under part II, s. 3(2), it shall be lawful for the President,
to the extent to which this Act is brought into operation and
subject to the constitution, to make regulations for the

preservat..n of public safety.

Subject to s. 3(4), such regulations shall not make any provision

[€

' I
which is inconsistent with or\contravention of s8.72 of the

AL
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constitution {which protects the right to personal liberty)
or s. 32 of the constitution (which provides for protection

83

from discrimination), ~ or purports to amend, modify, or

snspend the operation of any written law other than regulations
B4

made under this Act. .

S. 3(4); the proviso of s. 3(3) of this section shall not

apply during any period when XKenya is at war or to any

regunlations in so far as they apply to the parts of Kenya to

which 5.127 of the constitution applies,

Under part III, s.4(2), regulations for the preservation of

piblic security may be made for inter alia, the detention,

3 -
£
of persons. 2
Reflecting on obeservations made earlier on this point i.e.

detention, it cannot be said that the proper procedure was

adopted for the Presidential exercise of this power,

The manner and place in which the intention to detain people
was declared by the President raises the,K question énce movre

on the purpose for which this power was exercised,

Ve éubmit that detention has been used as a way of

implementing Presidential directives., This is so where the

éourt process, as a way of implementing the same, has failed.

The ;-.jze= 4Lct on written law in the statutes and can only implemer
.what is laid down as law. Since Presidential directives are by

and large not law, their implementation can be done in a

suitable case, by detaining the person who is in breach.

765



Administrative process is another way of enforcing directives.
Administrators, for instance, chiefs, maj_enforce punishing
those who disregard it. In this case, the individual has

no way of redress to the courté - an action will not 1lie
against the Presideqt. The person so punished will be
hesitant to enforce his rights against such administrator

because the argument will be that he was enforcing a oY
ra LA ’]
S s z
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Presidential directive. ‘AL)V /Qx %Cﬁ\
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CHAPTER FOUR

CONCLUSION

?undamental human rights developed ont of natural law
concepts which were universally recognised. Natural law
embodies those elementary principles of justice which are
apparént to the "eve of reason”. Human rights include =uch
rights'as the right te life, personal liberty, freedom of
conscience and expression, and they are considered to be
inalienable, bt
These rights were adopted and embodied in the Kenya
coﬁstitwtion after independence, and are safegnarded by

constitutional provisions,

Execnutive power is vested in the President by s.25uof the
constitution. The executive (the President) exercises
snbst%ntial power in relation to the Public Service, and even
in relation to the Judiciary as far as appointments, and
dismissal of Judges and Pnblic Officers are concerned., He also
exercises power under the preservation of Public Security Act

when law and order are threatened,

A person may be detained, among other things, if it is shown

that he is a threat to public peace and security,

.‘I'...........‘../G?



As we saw in chapter three, the President may make directives
derived from powers expressly conferred on him by the
constitution and the Acts of parliament. These directives may
be legal in so far as they conform to the laid down law, or

extra-legal if they_appear to be inconsistent with the letter

of the law. They may also be constitutional or unconstitutional

the latter being inconsistent with the strict letter of the

constitution.

The president has in some instances made directives which have
appeared to be in conflict with fundamental human rights,
These rights as we noted earlier are inalienable, and may be
dercgated from only in certain specified circumstances,

An infringement of them is met with disapproval from the

international scene if the contry in breach is a signatory

to the treaties embodying these rights.

The question therefofe is: what balance can be struck between
Presidential directives and fundamental human rights?;

what solution may resolve the conflict when the President
exercises his incidental Presidential directives in
;ircumstances which reveal a conflict with the strict letter

of the constitution?

In the precedinz chapter, we attempted to set out certain
instances where Presidential directives have apparently been
in conflict with individual liberties and freedoms.

/58
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¥We can rightly conclude, therefore, that a conflict has been

revealed.

To resolve the conflict, it is recommended that the judiciary
perform its adjudicatory role when an individual's right is

interfered with, be it as a result of a Presidential directive,

¢ order or any other cause, If the President issues a directive
o
which conflicts with the individual liberties and freedonms,
) the court should be willing to take an impartial attitude in
J

~? the matter s%h;sn&das the individnal bringing the claim has the

< N" N IS 4
g?A Locus Stand1 and as long as he is able to indicate that a

particular right conferred upon him by the constitution or ecther

statute has been infringed.

4, V'Y

9™ For the above end to be achieved, judicial independence should

A
& ﬁf ugﬁeld and the doctrine of separation of powers adhered to.
L % X N
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ﬁpus, the remedy lies not in restraining the President from

kR
7

P~ making pronouncements but on the judiciary which should
v% Xtégiudlcate on matters brought by individuals as a result cf

MQ\ #kch pronouncements or directives.
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Alternatively, powers to make directives should be provided

for in the constitution. The constitution should state in

what circumstances and instances the President can issne
e \ t ~

directives. — Wiy WSO W%T wthy \oTR The
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This way, the validity of Presidential directives may ﬁe
determined witﬁ certainty, and a party whose rights are
considered infringed by the directive may be able to decide
on wh?ch cause of action to take - that is, whether the
directive was made within the ambit of the constitution
Jor whether it was made unconstitutionally and thus conflicted

L o
with individual rights.

It is our contention that these recommendations will go

a long way in resolving the conflict that emerges between

Presidential directives and fundamental human rights.
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s. 29{(1) of the constitution of Kenva,

8. 29(1)} of the above Act No. 18 of 1966 is presently
conched in 8.3?(1) of the 1969 constitution.
s.i(2)(a), !
s.4(2)(b).

= " .7Z.4b).

See J.P.V.B. McAuslan, letter to the East African standard,

June 2, 1967,

s.84 of the constitution of Kenya,



. <
63. Chapter 5, Ibid <
(i
64, e.g. Wadhwa V. Citv Council of Nairobi (1968) E.A. 406;
A

Fernandes V. Kericho Liacour (1968) E.A. 640

65. s.84 of the constitution of Kenva
66. s.83(2)(a), Ibid.
67. s.83(2)(b), Ibid

68, s.83(2)(c), Ibid.
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CHAPTER THREE

FOOT-NOTES

«

See generally Colin Leys; Underdevelopment in Kenva

{Heinemann, London, 1973); Oginga Odinga; Not Yet Uhurn
3 <o

{Heinemann, 1967) pp. 2350 et seq.

)

BESe .2

-

s 27, 30, 52, 53, 59 of the constitntion of Kenya.

£.23 of the Kenya cogstitution

o

§ v
See chapter 3 - Presidential powers.

s.3 of the constitution of Kenya.’
Ibid.
Chapter 5, Ibid.
s.30, Ibid. ',>
s.30(1), Ibid,
s.%0(2)(a), Ibid.
a

s.30(2}(b), Ibid.

s.30(2)(c), TIbid.

s.80(21(d), Ibid.
Nwabueze, B.D: Judicialism in Commonwealth Africa (C.Hurt &
Co. London, 1977) p.216

The Weekly Review, April 2, 1982, p.7, col. 3

Cap. 131, Laws of Kenva.
f?

The ¥es¥1y Review, April.2, 1982, p.?7, col.3

s.80, constitution of Kenva.

Mr. J.R. Williams

The Veekly Review, April.?, 1932, p,7

o-ooao‘oo-oo/\}o



21. The ¥eeklv Review, July 25, 1980, p.26

22, Cap. 103, Laws of Kenya

23, s.12(1){(a) cap 103, Laws of Kenya

24, s.12(1)(b), Ibid.
25, s.,12(1)(c), Ibid -
26. Professor Ngngi wa Thiong'o who was detained in 1977.

27. The Weekly Review, July 25, 1930, p.26

28, 1Ibid
29, Dr. Peter Anyang' Nyongo

30. The Weeklv Review, July 25, 1930 -

31. Ibid, p.26

32. The Veekly Review, Aug 1, 1930, p.33
33. Cap. 233, Laws of Kenya ‘
34, The preamble to cap. 233, Laws of Kenya
35. s.17{(1)(a) Trade Unions Act

36, s.17{(1){b), Ibid

37 s.l?(g)(a}, Ibid

38. s.17(2)(b), Ibid

39. =.17(2)(c), Ibid

4o, s.17(2)(e), Ibid

k1, s.172{(2)(f), 1Ibid

k2, s.17(4), Ibid

k3, s,17(5), Ibid

44, The Weeklv Review, Aug 1, 1930, p.33
k5, 1Ibid '

46, The Weekly Review, Aug. 22, 1980, pPp.26-27
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47. The Veekly Review, Aug. 8, 1930, p.4 on "Winding up of

tribal nnions'": Pressnre on tribal nnions to wind up. At
a leaders conference in Kabeter Institute of Administratio:

48, All tribal Unions had been disbanded by October 17, 1930

(The Yeeklv Review, Oct. 17,1980, p.10)

g, s.71, constitution of Kenva
50. . 8.77(1), Ibid
Y. K. 711 2), “Thid
52, s.71(2)(a), Ibid
53. s.71{2}{b), Ibid
54, s8.71(2)(c), Ibid
55 .. s.71f2)(d), Ibhid

56. The Weekly Review, May 30, 1980 p.16

87. 1Ibid

58. 1Ibid

59. For instance, Mr. Alfred Bengo ongeta among many others,
a computer programmer with caltex {(XKenya) Ltd. was shot
and killed by the police along Langata Road for no appareni

reason - see The VWVeeklv Review, May 30, 1980.

€0. The Veeklv Review,June 20, 1980, p.5

61. 8.77(1), The constitution of Kenva
62. s.83(2)(a), Ibid
63. s.83(2)(b), Ibid
64. s.83(2)(c), Ibid
65.  =8.83(2)(e), Ibid

%, The Veekly Review June 4, 1982 p.5

67. Ibid
68. 1Ibid
€69. 1Ibid

70. The Weekly Review, June %4, 1932 pp.6-8



71.

75.
76.

‘Mr., Maina wa Kinyatti picked on & charges of possessing

seditious publications, Mr. Kamoji K. Wachira,
Mr. Amin Mazrui.

Mr. John Khaminwa of Khaminwa & Khaminwa Advocates.
Anyona and Muriithi

The Weekly Review, June 235, 1982, p.6

Ibid

Ibid

The Weekly Review, June 25, 1982, p.8

"Pambana Organ of D;cemher 12 movement."

Mr. Wangodu Kariuki,

s.83 of the constitution of Kenva

s.2(b) cap. 5?, Laws of Kenya

s.2(c), Ibid

s.3(3) (i), Ibid

s.3(3)(ii), Ibid

s.k(2)(a), 1Ibid.
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