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PREFACE
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Kenya has a reputation for being one of the most
democratic countries in Africa. The nurpose of this paper
is to test the validity of this generally accepted asserticine
Je shall be trying to exauine the nature of deumocracy that is
and as it is practised in our countrv. %Ye have decided to do
this in three steps.

in chapter ome we are zZoing to discuss generally, the
concept of dewmocrescy. OUur purpose here will jbe to show that
the woed democracy is used variously to serve ideological
ends.  We especially discuss the meaning attributed to this
concept by the Yestern liberal scholars and what and what
interests this meaning is supnosed to ppronote, Our
contention is that the meaning attributed te it in Kenva is
similar to that highlighted bv sestern liberal Scholars.
#inally we shall discuss what we consider ought to Le the
real essence of democracy in anv country. _ .

in chapter two we shall mainly discuss &en§é§ Social,
economic and political organisations within which democracy
is supposed to be practised. In this chapter our wmain emphasis
is the social and econowmic base. Our main thesis in this
chapter will be that our social and economic organisations
are to a large extent a replica of the colonial economic
structure, which was discriminatorv of the majority of the
people = the Africans, 4%e shall be arguing that at time of
independence there was little radical transformation of this
structure which virtuvally remainred the same, Ye shall! further
argue that the present svstem is geared towards waintaining
the status cguo which as we hope to show does not serve the

interests of the people, that is, the Africans, who are
indeed in the rreatest majority, Therefore, from our
understanding of democracv as discussed in chapter oune wve
shall in effectfye saving thot our countrv does not pass the
democratic test, |

In chapnter three we shall examine the ianstitutions within
which democracy is supposed to be practised in Henva. Ve shall
concentrate mainly on the relationship between the Legislatdve
and the Lxecutive. Special reference will be given to the



novers conferred on the Lxecutive by the Preservation of
tublic Security act and the ruling PFarly AU,  llere we should
keep note of the fact that the neonle are said to rule
themselves, tuough indirecfly, throuzh the olected Legialature.
liowever our thesis in thig chapter will be to show that the
Executive is so powerful that the legislature has little
if anvy eontrol over it, '
in conclusion we shall bo argning that the sociasl,

econonic and wolitical organisations obirianiwy in our country

are svsh that true demoeracy as we un“erstanﬁ it is not

@1t4pravmxl.



CHAPTZDR N

THE CONCEPT OF DENUCRACY

The word democrascy is soid to have originated {rom the
ancient Greek City states. Dut it has been usel Lo umean diflerent
things, at different timeg and in different places in the course
of its higiorve it is because of the resultant ambiguvity in m
meaning that raises the necessity for us to loﬁk at the concent
of democracy as an opener to our discussions. We shall begin by
guoting several supcient views on this concent.

Cleon living sbout 420 B,.C, had this to sav about democracys

“yeo that shall be democratic which shall be of the peorie,

by the people, for the people,”
In this great fumeral oratioun, Pericles said:

Hees Our rovernment is called s democracy hecause its
administration is dn the hands, not of the few, bhut of

the many; see 08 regards the law, all men are equalj

eves as regards the value sel on men, each iz preferred for
oublic honours as he is distiaguished; and not Decouse

e belongs to a2 particular class but rather hecnuse of nis
personnl wmerits; not is o mon berred frowm nublic carreer
ot grovads of pevertv,"s

Plato wrote in his boolk,y lepullic, that

"When the poor win, the result is a democracvs Thev kill
sowme of the opwesite partv, banish others, and grant the
rest an equall share in civil rights and in officeg of
rovernment, the ofliciels being apvointed bv lot,"

Aristotle in his book, politics, wrote that

" seee whenever the rulers owe their povwer io wealth, whethep
they be a minority or a majority, this is on oligarchv,
end when the noor rule, it is a democracye"

He further wrote tiwt,

"then all free men (citigens) ere sovereign, it is a
democracy, and when the rieh ure, it is an oligarchyy
but there are monv who are free and few rich."

It shoulsi be nouted that the wvord ponr was used bv Plato and
Aristotle to mean the majority becnuse during their time

(and still todav) the poor peonle formed the greatest wnajoriiv
of the populatien, However the slaves were not commted among
the poor. Thev were conaidered as underhumsm and therefore did
not have citigenship status,
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What is clear about the nhove nneient views is that
democracy was considered to be 2 zovernment in which the
pecple, that is, the citizens rule themselves either directivy
or indirectlv, One vould therefore arree with James Bryced
when he wrote that the vord democracy hag heen used ever, since
the time of Herodotus to denote that form of government in
which the runline nower of a state is legally vested, not in
any particular e¢loss or classes, but in the members of the communi
as a whole, In otherwords the term democracy hos for o very long
time been used to mosn the rule of the manv as;opposed tn
morarchv which is the rule of one, and to oligerehwr, wvhich
is the rule of EHMYXNHNYEH & few, that is, of a cless privileged
either b birth or hv propertve. o

Hut these attributes of democracy raise alot of questions,
For examplc, what do we mean by the rule of the peopnle? Are
the reople able to rule themselves directly or even indirectlvy
throurh their revresertatives? It is in the attermpt to onsvers
these questions that different writers on the subject, and
consequently, different countries have couwe up with what they
consider to be the best theorvy of democracy.

For exannle, Joseph Schumpoter basg argued thet the classical
theorv of democracve that is, the rule of the people, is only
possible ‘v small orinitive commmuities in which face-to-face
relations prevail and Dg}itiCJI theory issues are sinpley e
considers the la&uﬂcnlp of demopracy as,

"that institutionel arran-ement for arviving at political
decisions which realise the common sood by makiner the
neonle itgell decide igsues through the election of
indiv%guals who are¢to nssemle in order to carry out is
will,"®

He argues that there does not end cannot ewist anv common will
tovards a comnnon good and also that the ordinarv eitizen is not
campetent to £ill the role demended of him v the theorv. After
disnissing the classicel theorv as unrealisticy he offers an nle
ternative theory which he thinks is more reclistic to the
conditions of o modern state, Iip hig theorvy it is the competition|
for the people's vote that is the all important cheracteristie

of a democracy. Thus, he says thot democracy is

"That institutional arpangement for arriving at political
decisions in whiéh individuals secquire the power to decxd»
by moags of a competitive strugsle for the peonle's
Vﬂte.



(3)

It is apperent from this view of democracy that the presence of
of free and competitive electionsg is encugh to gualify s state
a8 denocratics, ¥e shall consider the implications of this
theorv later in our discussion, ‘

Schempeter's view of democracy hos beern subsecribed to by
the wa joprity of the contemporarv liberal writers, The
prevailing view -among thew is that high levels of participotion
and interest are reasuired from 2 minority of citizens only and
that the apethy and disinterest of the majority of the people
plavy & valusble role in maintaining the mtahiyitv of the
democratic svsteom ns & whole, According te this argument
maxismma participation bv &ll the people is not only impossible
but also dangerovs to the stability of o democratic systems
This fear bhas been expressed forcefﬁllv by Professor liebert
penl® wio ergues thaet there is sminherent denger in sn increase
in psrticipation on the part of the ordinary man, According
to bim politiecsl activity should be o nonoroly of the minority,
He refers 10 this as polvarehal democracy. lie argues that the
lower economic mrouns pre the least nctive politically and
that it i¢ wlso omong these prouns that suthoritarian
personalities sre nost frecuentlv found, lie therefore concludes
that if these lover economic groups sre allowed to {Ele active
perticination in the political process of a stote, the
denccratle gvatem might be Jeorpadiged, Having worved us of
the damrer involved in moss particinastion in politics, he
afrues that the only political role for sll the seeple should
be the exercise of their right to vote, He sees this as the only
wav in which the people cen be said to control their elected
rulere. 7This control is exerted through the shifting of the peopl
vote from one set of rulers to another,

Vahl's theorv of nolvarchal denccracy has formel support
from G bartori vho stresses ithat in o democracy it is not
Just minoprities that rule but conpeting whuxex elites. He
nakes a distinetion betwecn the denceratic ideal end thoe
denocratic nractice., He terms the classical theorv ss idealistie
and inpracticable, ile savs that

"the ingratitude tvypic@} of the nén of our tiwe snd his
disillusinnmont with democracy are a reaction to a
promised goal that cannot possibly be reachied.”v

liec sees the classical theorv's requirement of mass participation
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' @8 such an ideal which is impessible snd dangerous because it
' promises what is impossible, Like Dahl, Sartori helieves thst
mass participation in the polilieal process would necessarily
lead to chnos. 7The clpgsical theorv must therefore bhe
abandoned and auncther sut in its place. fﬁe altemative is
found in Schumpercr's thoory S EMAHENEE Put ¢ shonld be
noted that Schuapeter's theory of democracy is not in total
disagrecuent with the classical theorve ilis theorv st least
recognises the people's sovereignty, which sccording to him, is
exercised throupgh the vote. e acknowledpres tpnt the people
ghould rule., ¥From his theorv it would appear that the neonle
ere secen to rule in that thev are given the oppertunitv to elect
the sctuol rulers in free ond comaet;xivo clections, ‘ecording
te him, it is the competition for votes in free elections which
is the most immortant factor in 2 democrecevy, 7The peonle ore
secen (o contrel their elected leaders, sud thes rule themselves,
in that they can switch their suppoert from one set of rulers
to zsnothier, Decasuse of this poss{bla chanpe of allegisance, it
is ergued, the Xelected leaders are forced to reckon with the
interests of the electorate, It is this tvne of democracy
which ig practised in the libkeral states of the westy The
cuestion is whether the type of dewoeracy provi&eﬁ for by
schumpeter's theorvy is such that the pouer of government would
really be in the hands of the peopnle,

One wenkness of the contemporary liberal theory of
democracy isg that it is an analvsis of democracy as practised
in the western liberel states, It is an analvsis of democracy
as it is and not as it ouzght to be. It is therefore o a subjecte-
ive rather than an objective theorv. ihat ought to be a truc
democracy is considered as imrossible and therefore an ideal,
They argue that in a preactical democracy it is the competing
elite and not the neople that rule, The people cannot rule because
not only are they incompetent to make political decisions but
alse bhecoause thev are incepable of knowing whot is good for
themselves,

"Thus, thetvpicnal citizen drops down to a lower level of
wental perfoprmonce as soon as he enters the political
field, ’le argues and analvses in a wav which he would
reedly recognise as infantile within the gnhere of his
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real interests, He becomes a primitive again,"
Schumpeter further argues

"Hencey if for once he does emerge from his usual vagueness
and does display the definite will postulated by the
classical doectrine of democracv, he is as likelv as not
to become still more unintelligent and irresponsible than
he usually is, At certain junctures, this may prove fatal
to his nation,"11

Because of his incompetency the common man's role in a democracy
Bust therefore be reduced to the mere casting of his vote, DBut
if a democracy is a svstem in which the peopld are allowed to
elect their rulers in free and competitive elections, why is

it that some stotes are denied by others the title of democracy
even though thev mavy hold elections.regurarlvy?

It is submitted that the reason why there is lack of recog-
nition of one country by another despite the fact that thevy both
have regular elections is that there is more to democracy than
Just the election of leaders. What then are the essential
requirements, the presence of which would entitle a country to
be recognised as democratic? It is submitted that there are
three essentidl requirements, These are: the dewocratic base,
the democratic content and the democratic forme

THE_DEMOCRATIC CONTENT

Here we are concerned with the essence of democracy, ¥hat
is it that democracy tries to achieve? To he able to answer
that question, wesueced also to know the essence of governnent,
We cannot tali of democracy in the abstract sense, It is
Governments which are termed as either democratic or undemocratice
Most of the writers on this subject consider that it is the
process of rovernment which is the factor to determine whether
a state is democratic or not. According to this view the
important question is: llow is the countrv governed? For the
purpose of this paper we are going to consider the governmental
proces:s as being only one of the factors to be considered in
determining whether a country is democratic or not, The other
factor to be considered is the essence or object of Government,
If a system of governmentX leads to results whiéh are contrary
to what the object of Government ought to be, then it is
undemocratic, In otherwords we shnll be snswering the question
as to whv a governmen! ought to be instituted over people,
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It is submitted that the essence of rovernment ourht to be
that which wes offered by Abrahom Lincoln, He said,

"fhe leritimate object of rovernment is to do for a
conmunity of people whatever thev mneed to have done, but
cannot do at e8ll, or cannot do so well, in their separate
and individual capacities,"12

We know that ordinarilv, en individusl will not knowinglv do that
which is prejudicial to his interests, lie will not do what is
oppresive to himself, Therefore, a government should obstain A .
from doing that which has a tendency to injure or prejudice thé
interests of the people who it is supposed to gerve. But there
is also a general presumption of man's nature that he is & /
selfich onimal, Therefore if one man or a group of men are
entrusted with absolute power to monage the affeirs of rovernment,
the individual or the group will more likelvy than not, do so in
his or its own group interests and to the detriment of the rest
of the people, The power to govern must therefore be vested
in the people as a whole, Everv individual is obviouslv the ‘
best judpe of his own interests. Therefore the people as a whole
should be able to govern itself so th-t everv individual
interests are taken care of, BPut we also realise that it is £
impossible to satisfv everv individual interests in a communitvy,
Some people will have interests which in their nature are necessaril
prejudicial to the interests of others, This is especiallvy
the case in a capitelist society where the interests of
the owners of the means of production (the bourreoisie) are
directlv opposed to those of the workers, Decause of these
contradictions in society, the objeect of government should be
to promote the interests of the majority of the people in that
society, It is these interests of the majority that Rousseau
referred to as the common good or the common will,

S50 far we have onlv pointed out what we consider ought
to be the democratic content of rmovernment, But this bv itself
is not enough to constitute a democracvy, Ve have simply '
discussed what the objects of democracv ought to be, But sll
the governments in the world cloim to govern in the interests
of the people, In practice thev do not, the main reason being
that the social, economic and political organisations of these
countries are not conducive to the realisation of the interests
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of the people or even the majority of the people, It is the
socialy economic and political orgenisation which we shall
refer to as the democratic base and form, It is submitted

here that unless the base and form of povernment are conducive
to the realisation of the interests of thé majority of the
people, there cannot be h true democracvy.

THE DEMOCRATIC BASE AND FORM

We have alreadv said that for democratic content to be
possible the power to govern must be vested in the people os
a vhole, bDut we also realise that the people %s a whole cannot
be able to manage the dov to dov affairs of government, The
impossibility of direct self-government was recognised as early
as the time of the ancient Greek states. For example, in
Athens the task of daily affairs of government was delegnted
to a council of five hundred men, Similarlvy in a modern state,
we must make do with a representative form of government, The
people must freely elect representatives who are to carry on
the affairs of government on their behalf, HBecause the role
of a representative is as it were, that of an agent, the people
should be able to revoke their auvthority whenever thev are
satisfied that the representative government is not doing a
good job, For example, should they feel that the elected
government is not representative of their interests, it should
be in their power to remove it and institute another in its
place. This raises the need for free and reguler elections,
But free elections and removal of elected representatives does not
necessarily ensure that representatives are responsive to
the people's demands, After all the removal of one set of
rulers and replacing it with another does not guarantee that
the people will pet any better alternative, Thev might vote
in, snother government which, like the previous one, betravs
their confidence, This will necessarilv be the case in a
capitalist societv, The truth of this submission becomes
. elear when one understands the nature of a capitalist
systen, The essence of the svstem has been plainlvy and clearly
stated bv C.B, Macpherson thus:

" see the characteristic and essential relationship
between people in a fully developed capitelist society
is that most people have not pgot enough lesnd or capital
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of their own tq work on and consequently have to work
on someone elses,"13

lle continues to 807,

"For in the noture of the caopitalist market society there
must be some who own the capital on which others must
worke. Those without capital on whiéh to work have to
pay for access to other's conpital, Thevy have to pay for
access to what I have called the mes-ns of labour. Thevy
have to submit to a net transfer of part of their powers
to other persons.“14

What Macpherson is saving is that exploitation is the nature of
things in a capitalist svstem. The ownership of the means of
production is in the hands of & small minoritv group while the
majority of the people are excluded, If the majority of the
people are to survive in such a2 svstem, thevy must sell their
labour to the small group which menaéolises the ownership of
the means of production, Furthermore, as a nenalty for using
others' capital, they are underpaid, This is what Macpherson
means when he talks of “"a net transfer of part of their powvers
to other persons”

Can the people in such a svstem be szid to rule themselves
gimply because they have a right to vote? This guestion is
important because unless the vote carries with it enough power
to ensure compliance with the people's interests, the people
cannot be said to have any voice in the affairs of government,
The truth is that the people in a capitalist society do not,
and cannot, bv nmerely casting their vote, influence the decisions
of those in power. This is #so. because democracy in a capitalist
society is based on the presumption that the status quo must
be maintained at all costse. The political perties vying for
the neople's vote will not normally disagree on whether the
svetem should remain or not, They all take it as a metter of
course that capitalism is the basis of anvy provernment, Therce
fore bv voting one party out of power end replacing it with
another, the people Wwill not have in anvy way affected the
system, Thev will simply have affected the actors in the theatre
of government, Otherwise the svstem after the elections remains
intact., This point has been expounded on by Maepherson as follows:

" In short by the time dewmocracy came in the present liberale-
democratic countries, it was no longer oppesed to the
liberal societv and the liberal state., It wos by then,
not an attempt bv the lower closs to overthrow the liberal
state or the competitive market economv; it was an attempt

Arm o,

=
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by the lower class to take their fullv and fairlv competetitin
place within those institutions and that system of society,
Democracy had been transformed, From a threat to the
liberal state, it had become a fulfilment of the libcral
state."” §

fie further continues to sav that

"What the addition of democracy to the liberal state did
was siuply to provide constitutional channels for popular
pressures, pressures to wvhich governments would have
had to vield in cbout the seme measure anvwav, merely
to maintain public order and avoid revolution, by
admitting the mass of the people into the competitive
party svstem, the liberal state did not abandon its
fundamental nature; it simply opened the competitive
political svstem to all the individuals/who had been
created by the competitive market society, The liberal
state fulfilled its logic, In so doing, it neither
destroved nor weakened itself; it strengthened both itself
and the market society. It liberalised democracy while
democratising liberalism,” o

From Macpherson's analysis it is cleap that the tvpe of democracy
found in & capitalist state is not intended to change but to

gserve the svstem upon which it is founded. Democracvy in a
capitalist society therefore, means democracy of the owners

of the means of production because thev are the ones wvho benefit
from the svystem, OUne could therefore sav that in a capitalist
society the societv is organised in such a way that the achievement
of the interests of the majority is impossible., In othervords
although the form of povernment may appear democratic, there

is no democratic substance in it, Thus, it was correctly ohserved
by Lenin, \

"In a capitalist societv, under conditions most favourable
for its development, we have in the democratic republic
more or less complete democcracy. UDut this democracy is
alwavs ¥M¥ squeezed within the narrow limits of capitalist
exploitation, and there alwavs remains essentially a
democraey for the minority, onlv for the possessing classes,
only for the rich, FPreedom in @apitalist society alwavs
remains apprroximately what it was in the ancient Greek
republics, freedom for slave owvners, Owing to the conditions
of capitaiist exploitation, the ware slaves of our time
remain so clushed bv need and poverty that thev have no
time for democracv, no time for politics."

¥hat Lenin said at the beginning ok this century is verv much
true todav. The poor people are usually so busvy trving to earn
a living that thev have no time for politics, This fact is
ignored by liberal writers like Dahl and Sartori (Supra) who
aftribute the apathv of the masses of the people to inberent

LS
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ignorance, UWith the apathy of the masses, prevailing, the
bourgeois class is left to dominate both in economic and political
fields, Under these circumstances the elected "representatives”
usuallv come from the propertied bourceoisie which will

naturally be interested in the maintainance of the status quo,.
Lenin summarised the situation as follows:

"Elections held in such circumstances are lauded bv the
bourgeoisie, for verv good reasons, as being free, equal,
democratic and universal, These words are designed to
conceal the truth, to ceceal the fact that the means of
production and political power rewmain in the hands of the
expléiters, ahd that therefore real freedom and equality
for the exploited, that is, for the vast/majority of the
population, are out _of guestion, It is profitable and
indispensable for e bourreoisie to conceal from the
people the bourgeois character of modern democracy ..."17

Lenin then rightly dismissed copitalist democracy as a
dictatorship of the bourgeoisie. I!le correctly argued that for
a true democracy to coume into existense, the capitalist
democracv would have to be reversed,

“"The dictatorship of the proletariat alone can emancipate
humanity from the oppression of capital, from lies,
falsehood and hWvpocrisy of the rich ... that is, make

the the blessings of democracy qgallv accessible to the
workers and poor peasantse."”

The dictatorshin of the proletariat would therefore necessarily
anount to a complete overhaul of the capitalist societv, This

is the fear expressed by bDahl and Sartori (Supra) when thev savy
that the involvemeni ofthe masses in the political process would
result to chaos, For the bourpgeoisie itwould be chaos because

the system of the ownership of the manns‘of production would

bhave to be reorganised to cater for the interests of the majoritv,
It is submitted here that for thisto be achieved the private
ownership of the means of production would have to be replaced

by comsunal ownership, so that there would be no classes based on
- private ownership of the means of production, OUnce the
conflicting classes are removed, it would be possible to have

a system of government which would possibly cater for the
interests of the majority of the people, if not all the people,

It is this kind offsociety (classless societv) which we have
referred to as the democratic base, This might all sound very
idealistic, Dut we should remember that before Vestern Capitalism
was imposed on us most Afriean societies were largelvy communal

in nature. There was no private ownership of the means of
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production - the land, and consequeﬁtly there were no conflicting
classes. In tgbge societies the interests of the majority of
the people wvere easv to achieve, Therefore our argument

above should not sound as though it is very far fetched,

It is still vervy possible to have a goﬁernment and a society
which caters for the interests of the majoritv of the

people,
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CHAPTER TWO

In chapter one of this papver we arguned that democracy
is not an end in itself but a means to an end, the end being

the common good of all the people or at least the majority

of them, VYe also argued that if true democracvy is to be
réEII;éd, there must be such conditions as are conducive

and not inconsistent with the realisation of the true end of
democracy as above stated, We classified thése conditions
into three categories., 7These are the democratic base, the
democratic content, In otherwords we shall be analvsing the
organisation of the lenva Societ?<ahd examine the extent to
which it can be said to offer an atmosphere in which the

true ends of democracy can be achie@ed. Our argument will be
that if o society does not offer an atmosphere favourable to
the realisation of the interests of the people or at lesst
the majoritv of the people, then such a societv or government
cannot be soid to be democratic even though its foru of doing
things may appear democratic,

We shall begin by examining the colonial historv of
Kenva so that we mav be in a position to appreciate and
understand her present dav situation, As Colin Levs has put
it

"eee in a neo-colonv, politics must be primarily
understood in terms of the interplavy of economic and
social forces originally generated by colonialismg
otherwise it remains ultimately mvsterious."!

Not manvy people will dispute the fact that Colonialism in
Kenva brought chaos and poverty among the majoritv of the
African people, that is, the indegenous people, Iliowever for
the benefit of the few sceptics who may want to dispute the
above stated fact, we shall give a brief ocutline of the
colonial economic historv of Kenva,

Colonisation of Kenya began in 1895 when britain declared
a protectorate over what was then known as British East
Africa protectorate, This area was considered as suitable
for white settlement, Therefore, after the completion of
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the Uganda Railwev in 1901 it was counsidered necessarv to
encourare white settlement and farming in the protectorate
 §0 as to make the railway pave

Unce the decision to encourage white setilement and
farming was taken, certain lepal end policy implications
followed, For exauple the protectorate authorities would
have to ensure that they had the necessary legal power to
grant land to the settlers and on sufficiently attractive
termse, It should also be realised that at this time the
would=be setilers were not likely to have tha necessary
ability and capital to farm their large heldinza effectively,
The administration therefore had to provide both labour and
in some cases capital if they were to expect a good response
from the would be settlers, The policy of white settlement
therefore meant that & generous portion of the protectorate's
land had to be alienated to the settlers resulting in loss
of the same lands by the indegenous people, If a particular
area was found to be suitable to white settlement that was
to be alienated regardless of repurcursions to the indegenous
people, 2 It was also decided that the Africans had to be
made to work for the white settlers, !llow this was done, and
its consequences on the Africans will be looked at later.

For governmental purposes the indian Land Acquisition
Act of 1894 was extended to cover the'protoctorate. This
Act allowed administration to acquire land compulsorily for
the construction of the Railway, for government buildings

and for other public purposes.® [or the purpese of providing
land to settlers the colonial administration promulgated the

Land Regulations of 1897, Iiv these regulations the
protectorate's coumi sioner was empowered to sell frechold
of crown land, not beins XN#& the private property of the
Sulten of Zangibar, This power was confined to the sultan's
dominions.4 In the rest of the protectorate, the comnmissioner
could offer certificates of occupancv, valid for 99 vears.®
However the right of occupancy only, proved unpopular
to the prospective settlers and in 1901 the East African
(Lands) Orde n-council was promulgated, This order-in-co
council vest%éicrown Lands in the whole of the protectorate
in the Comuissioner in trust for ler Majestve. The
com is-ioner was empowercd to make grants or leases of Crown
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Lands on such terms and conditions as he might think fit,
sub ject to the directions of the secretary of State in England,
Crown lands were defined as "all public lands within the
East Africa Protectorate which for the time are subject to
the control of Her Majesty's by virtue of any treatv,
convention, Agreement or of Her Majestv's Protectorate, and
all lands which have been or may hereafter be acquired by
ller Majesty under the Land Acouisition Act 1894 or otherwise
howscever, "5

In 1902 the Commissioner promulgated thg Crown Lands
Ordinance which provided for outright sales of land and leases
of 99 yvears duration., The rights and requirements of Africans
to which regard was to be paid in dealing with crown lands
wvere seen in terms of actual occuﬁétion only, vhen land was
no longer occupied by Africans it could be sold or leased
as if it were waste and unoccupied land.” To complete the
claim of sovereignty over the protectorate, the Crown Lands
Ordinance of 1915 was promulgated, This ordinance redefined
crown lands so as to include land occupied by the so called
native tribes, and land reserved by the Governor for the use
and support of the members of the native tribes. The native
tribes or a member of such tribes had no power to alienate
such reserved lands or any part thereof,8 Thus, not only did
the protectorate government now have control of all the land
occupied by the Africans, but also that it was now clear that
the African people were completely deprived of all the rights
over the land which was traditionally theirs, Furthermore
land reserved for their use could be cancelled and alienated
to the settlers when occasion demanded, This means that by
1915 the disinheritance of the African people was complete,
This ordinance had the more far reaching consequences on the
African people than any other colonial legislation, It
should be realised that at this period land was the sole means
of production both for the settlers and the Africans. There-
fore the 1915 ordinance openly and clearly declared that it
was the prelogative of the colonial government to decide who
should own the means of production, Whoever had the land
had the most important asset in the protectorate. Thus by
1915 the dual policy of colonial agrarian economy can be said



te have been in augurated, On one hand there was the policvy
to provide land to the white settlers and at favourable terms
vhile on the other the Africans people had to be confined to
specific areas in order to give wav to European settlement
and apgriculture, For example the Native  Authority Ordinance,.
1912 provided that an administrative officer who found a
member of a tribe for whom land had been reserved cultivating
unalienated crown land outside the reserved land might order
him back to his tribe's reserved area,

Hand in hand with the policy of European settlement was
the guestion of labour, While the European éettlers wvere
considered to be the agents of economic development they
were never intended to soil their hands as other white settlers
had done in other colonies., One of the most important
administrators in the protectorate summed up the opinion of
the davy as follows:

"White people can live here and will, not ,.. as colonists

perforning mannual lebour, as in Canada or New “ealand,

but as planters etc; overseeing natives doing the work of
development,"9
Therefore while the white settlers were secn as the agents
of colonial economic development, the actual work was to be
done by the African people, who were seen as mere tools,
their role being to provide cheap labour for sale on Furopean
farms, Dut the African people initially saw no reason to go
to work on European farms, their tribal economic orgenisations
being sufficient to cater for their needs, Thisg fact had
deceived the settlers to think that the African did not
want to work for them because they were living under very
easv conditions and therefore were lazv

"The natives live under such easvy natural conditions
that there is little in these conditions to induce them
to overcome the natur?b tendency of the African to
avoid manual labour,"

It was therefore advocated from the verv beginning that the
protectorate administration should apply legislative,
administrative and financial pressure on the African people

in order to induce them to =0 to work for the white settlers.!l
Therefore as early as 1501 a Hut Tax was imposed as a financial
inducement to the Africans to go out and work for the white
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settlers., In 1906 a Master snd Servant ordinancel? yas
promulgated imposing penalties of imprisonment or fine for
negligent work, on those Africans who were working for the
Europeans, Administrative pressure was spasmodically imposed
by the use of administrative officers and villapge headmen as
recruiting arents, lHowever wvhat actually forced manv Africans
to o out of the reserves and work for the settlers was
population pressure in the reserves., The reserves were
regarded as the major source of cheap labour and therefore
the conditions had to be made as tough as possible so that
the voung men could go out to work, /

"It stands to reason that the more prosperous and
contented is the population of the reserve the less
the need or inclination of the young men of the tribe
te go out into the field, From the farmers point of
viewy the ideal reserve is a recruiting ground for
labour, a place from which the able bodied go out to
work returning oecassignallv to rest and beget the next
generation of labours"

Thus the Africans were compelled to work for the settlers
partly by force, partlv by taxation and mainly by preventing
them from having access to enough land or profitable cash
crops to enable them pay taxes without working for wages.
by depriving them of the land the administration transformed

\the msjoritv of the Africans from being owners of the only

'meana of production to labourers whose only asset was their
‘labour powers To earn their living thevy had to sell their
labour to the settlers for which they had to accept anvy price
offered, What He.A. Buxton wrote in 1527 was an echo of

what the protectorate's first commissioner, Charles Eliot,
had said in a confidential report in 1904, He wrote as
follows:

"Your lordship has opened this protectorate to vhite
immigration and colonisation, and I think it well that
in a confidential correspodence at least, we should
face the undoubted issue se¢ There can be no doubt
that the MHasai and many other tribes must go under, It
is a prospec% I vxew with equanimity and a clear
conscience,"

Thus, although it was publielv proclaimed by the colonial
government that whatever they were doing was in the interests
of humaniti and ecivilisation, there was no doubt in the '
colonisers that the whole project was in the best interests
of their own race and that if these interests were to be
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realised, the interests of the African people had to be
suppressed and where necesssry, extinguished, Thus a highly
elaborate system of economic discrimination was evolved
whereby Africans paid the bulk of taxation while the
Europeans received virtually the entire benefit of govern-
ment services e.gs railwavs, roads, schools, hospitals etc,
in addition to being subsidised through the customs tariff
and having privileged access to profitable markets, 15
For example in 1926 Africans paid 60% of the total taxation
in Kenva according to official estimates,10

As a result of the distortion of the ecohomic structure,
African production which had accounted for 70% of exports
between 1912~1913 dropped to less than 20% in 1925 and later
declined to subsistence farming to»éuppﬁrt their increasing
population,17 This decline on the part of the African people
is not difficult to explain, By mid 19208 more than half of
the able bodied men in the largest agricultural tribes,
Kikuyu and Luo were estimated to be working for Europeans, 18

Few people then would disagree with the contention that
the colonial political-economy was organised in such a way
that it benefited the Europesns at the expense of the African
people, The colonial history of Kenva is therefore & history
of theascendance of the Europeans settlers and the decline
of the African people, To put it in Marxian terminology it
is the historvy of the formation and entrenchement of capitalism,
For a clear understanding of post indepence Kenya political-
economy we shall therefore examine what attempts were made
during the period of tramition to and after Independence to
trangform the economy to suit the interests of the African
people,

From 1940 onwards the colonial government seems to have
began realising that a wind of change was blowing over the
colony; This was mainly as a result of agitations by the
Africans. Before this period Africons were not allowed to
have an africen representative in the then Legislative council
(Leg'co), Thev were usually represented by a white officer
known as the native commissioner., However in 1944 the first
african was allowed to sit in the Legislative Council,19
From that time onwards there was a steady increase of Africans
on the Legislative council., At the same time there was a
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change of attitude towards the African Reserves., Prior to
this period reserves were seen primarily as sources of cheap
labour, By in the 1940s labour for the settlers was not a
problem, Infact there were far too many resident labourers
on the European garms. The policy was therefore pgeared
towards finding ways and means of pushing the excess squatters
out of the settlers farms and back to the reserves., Also,
owing to the experience of the interwar period the government
began to see the reserves as essential productive units, If
their production potential was to be realised, the admini-
stration would have to adopt laws and policies accordingly,

"The main thrust of the action taken was to attempt

to Europeanise the African agrarian economy by increasing
the growing of cash crops, providing a controlled
marketing system, taking action against bad land use,

and finally by beginning a tenurial revelution through
the consolidation and registrat&on of land-holding

under a modern svstem of law,"2

It was argued that there was enough land in the Reserves

and that the problem was that of bad land use, It should

be noted that, by this argument the African people's claim
over their stolen lands was by strong implication rejected,
From this period onwards there was a shift in emphasis from
land ownership to land use., It had alwayvs been argued that
African land tenure svstem was unsuitable for modern

- economic farming, it being being very much communal in nature.
It was therefore thought that a revolution in the African
tenure svstem would solve the problems of the African people.
It was anticipated that after the svstem of private ownership
of land had becen introduced, those who might not get their
own pieces of land would later be absolved as labourers by
those who would be lucky to acguire private holdings,
Furthermore it was argued that landlessness was a normal

step in the development of a country. Mr Synnerton, the
mastermind of the plan put it as follows:

"Former government policy will be reversed and able,
energetic or rich africans will be able to acquire land
and bad er poor farmers less, creating a landed and a
landless classé This is a normal step in the evolution
of a country,"<1

As Mobuddin has put it, what Mpr Svnnerton was recommending
was a creation of a capitalist society in which mobilitvy
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. upwards would depend on ibe possession and the use of private
property - in this case and at this stase - agricultural
land, This would result in the formation of a class of
 African landed gentrv with vested intercsts in the economie

| system esnd thus relisble supporters of the colovial regime,-<
Aherefore, what is apparent about the Synunerton plem is that
ifit was not & genuine attempt 1o solve the problems of the
fatrican people, What wes really intended was to creste

an afmmﬁyhere of political stability which would ensure the
gsecurity of Buropean investwments in Kenya.

"In the long term the greatest geain from‘the participation
of the African communitv in running its own agricultural
industries will be a politically contented and stable
community, "= ,

~ The same politicel objective of thé synnerton plan was
emphosised by C.M, Johnston who was the special commissioner
for Central P'rovince, when he said in 19553

"We hove embarked on what amounts to &n agrerisn revolution
in Kikuyvu, Embu, and Meru Districts ... I would sav that
the job need not be » dull oney, and it will have the
effect of creating 8 solid middle class Kikuyu population
snchored to the land whe hng too much to lose by reviving
the Mau Hau in eonother forw; therefore as citivens of

K. Kenva it-should have an appeal,"”

?‘ Infact a landed African class was already in the making.
This consisted of chiefs, headmen and teachers who had began
~ to acquire land through private &nles as eorly as 1940,
~ Thus in 1941 the Xiambu District commissioner; reported that

"hundreds, possibly even thousands of q@re& have , :
changed bands by irredeempble sale during the past ten
or fifteen vears and most of this has gone into the
hands of a very few people, including chiefs, tribunal
elders, and the educated m{noritv."ﬁa

Thus Mre RJM Synnerton could assert with some cenfiésnco

- that his plans success would ultimotely depend on the pro-
gressive Africen farmers, that is, those whom Sir
Phillip %1t¢heki hod referred to as "the substantial and
growing bedy of Africens who must be distinguished from the
backward masses of the ignorant tribesmen,"2% The Synmerton
nlen therefore s;ﬁnlv confirmed an' consolidated their
position as leond owners vhile it olso confirmed the landless—
ness of monv otherse
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Realising the class divisions that were emerging among the
Africans, a group of settlers under the leadership of
Michael Bhindell began to advocate a multi-racial form of
governument where farmers of all races could be able to work
together as good neighbours, This meant net only provision
for increased African representation in the lesislative

‘Council but also gestures inteunded to improve racial

relations, There was therefore the discussion of the possi-
bilitv of ending racial exclusiveness of the white highlands
and allowing gualified African farmers to ﬂurphase farms
there.=/ Thus, the New Kenya Group under the leadership of
hichael Blundell analysed ihe problems in the Kenya Colony
just before independence, as follows:

"fhe inherent problem of Kenva lies in the wide gulf
between the living and the cultural standards of the
well=to-do and those o€ the poorer majoritv, but this

is magnified into a racial problem by the fact that in
our countrv racial snd economic differences lie together,
The onlv solution in our view is vigorously to tackle
the basic problemofe low living standards so that there
may rapidly emerge from the poorer majoritv veonle
having siwmilar interests and similar ideals to those
economically more advanced, To this end, we advocate
the cllocation of considershle financial resources to
enable such people to be trained and where deserving
financed for entrv into the fields of commerce, industrv’
and improved farming as well as into professions,"

infact, by the time independence wns grented, most of the
Africen politicians had accepted their role as guaridians éf
the colonial economy whose continuastion meent the continuation
of the expleitation end oppression of the mojority of the
African people, At this time

"the basic issues were the form of government
independent Kenva should assume, and the rate &nd stvle
of africanising the economy, It was simply a nuestion
of the Africans taking ovgs the existing svstem and

not that of changing it,"<

It is in this light that one should understand the words of
Kenvatta when in 1962 he tried to assure the Europesn and
other immigrent races that there was no cause for zlivm
because their properiv, however acquired, would not be
interfered with by the African government, He said that
"HANU will recognise and respect rights in private
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propertve As I have often stated the African people

are not robbers .,. ¥e go to London not onlv to bring
independence to our countrv but to bring peace and
brother-hood avoug its peoples, VYe desire to to briang

love vhere there was hatred, pepce where there was violence
and confidence where there was suspicion P

in essence what Kenvatta was saving is thot the future
African government did not intend to introduce a different
system in the relationship of the ownership of the means

of production, Rather than trv to change the svstem the
amall class of Africans who were now in influentral positions
gsimplv joined nands with the white communitv pnd the Asian
community as partners in progress in Independent ﬁanvntit$o
confirm this position section 75 of Henva's Independence
Constitution was firmly entrenched, ordaining the sanc: =

of private propertv, It should be noted that although man;a
other forms of propertv have come into being, land remains
the most importnnt/;g:; pwing mainlv to the fact that Ken
is an agrieultura “ Unfortunately the povernment
land policy remains wha t vas at the time of independence,
namely willing buver willins seller policv, Furthermore
there is no limit as to how wuch property anvy one individual
can aceumulate, This has resulted in a situation where the
rich continue te be richer while the poor become poorer,

Onee could therefare conclude that the capitalist order
which was initisted under the colonial povernnent was
confirmed at the time of independence and today rempins the
mainstavy 85 Kenva's political-economy, Like all canitalist
systems ours caters for the interests of the minority while
the preat -t maiority of the Africen people continue to
live 'mder miserable conditions with little hope of a better
future,

Therefore, to the auestion whether Kenva's political
econony offers = favourable atrogphere in which the interests
of the majoritv of the neople csn bhe replised, the answer is
unfortunatelv a negntive one,




CHAPTER THREE

THE ROLE OF THE LEGISLATURE

It is obviously impossible for all the people in a modern
state to govern theuselves directly, The possible wavy
through which the people are said to govern themselves is a
representative government, In Kenva the peoprle are supposed
to elect their representatives who are supposed to represent
them in the National Assembly, The National 4ssemblv and
the President make the Parlisment whose main functions are
supposed to be (a) the making of laws, (b) controlling of
public finance (¢) criticising of the Government and requiring
it to account for its actioans, It is in this respect that
the people are said to rule themselves indirectlvy, If the
Parlisment is to carrv out these onerous tasks effectively
it would be viitnl to guarantee each individual member of
parliament maximum freedom and protection from interference
by the Executibe whom thev are supposed to criticise and hold
-acconntable, It is in ré@nition of this fact that certain
fundamental rights have been provided for in the Constitution,
Also to ensure the proteciion of the MPs the National Assembly
(Powers and Privileges) Act provides that no civil or criminal
proceedings should be instituted against anvy member for
words spoken before or written in a report to the Assembly,
This guarantee is provided by section 3 of that Act., The
purpose of this chapter is to trv and find out whether, as
a matter of fact, the Members of Parliament are guaranteed
this protection which is so vital to them, It is only by
being guaranteed protection from the executive power that
the FMembers of Parliament can freely and without fear, be
able to criticise and hold the Government accountable to the
Parliament, We shall therefore analyvse the various ways in
which the execiséie has tried to use its political power to
suppress radical opposition and criticisms from the Members
of Parliament, 1In this respect we shall also comnsider the
position of the ruling party KANU in the politic:l process.

In effect therefore, we shall be enalysing the relationship
between the Executive and the Legislature, Our thesis here
is that whatever are the rules governing the relationship
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between the FExeentive and the Lerislature, the Legislature
has proved te be of little use as frr as controlling and
reculating the asctivitieg of the Executive is concerned,
Dut it should be noted here that the lixecutive is also comprised
of some elected Members of Parliament, 7The President and
his Cabinet Ministers erc all Members of Parliament,
Thercfore for the sake of clarity we shall refer to the
Dxecutive not in their canacity as elected members but as
conprising the shole of tovernment, We shall here divorce
them “rom their role as elected renreseniatives, ¥e shall
be arguing that the people cannot be snid to be ruling
themselves through their elected wembers, that is, the
Parliarment, however indirectlvy, To prove our case we shall
try to illuétrate this contention bV'citing critical instances
when instead of being the watchdogs for the electorate, the
!iPs have heen nt the merev and goodwill of the kxecutive.
Sections 100 and 101 of the Kenva Constitution require
that before any money is withdrawn from the Consolidated
fund, the Government must he duly authorised to do s0o bv
Parliament. In June 1964, inspite of this constitutional
recuirenent the Government without the due authority of the
Parlisment drew monevs out of the Consolidated Fundel 1In
reaction to this, all that Parliament did was to register
verhal disapproval of what the Government had done,
Congidering ihe seriousness qf the constitutional breach,
the verbal reaction of the narliament can onlv be seen as »
manifestation of wealkness on the part of the parliament,
But what else could the parliament have done?
Une of the things that Parliament can do when it is
completely digatisfied with the actions of the Governuent
is to remove it from office bhv pnsbing a vote of no-confidence,
The constitution closelv defines the procedure for bringing
ebout 2 vote of no-confidence. "irst of all the resclution
is required to he supported the votes of a majoritv of all the
wembers of the National Asseubl!y, exclvding the ex owfficio
members.® sSecondly, such a resolution may not be brought in
porliament vnless seven davs' notice of the intention to do
g0 has been given:® where thuse conditions sre satisfied,
the president is reguired within three days of the passing of
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the resolution either to rvesivn irom Lig coffice or to dissolve
the Parlisment, If the President fails to resigp ond does
not dissolve the parliament, the parlicment will automatically
stend dissolved on the fourth dey after the pasging of the
no—céafidence voie, y

‘henye being & one partiy state, it would serve no purnpcse
for the parliasment to puss a no coufidence vote because there
would be uo other political party which would provide an
alternative government, 7To nass the vote would sinmply
smount to asking the present +ANU poverament telgc out and
seek a new populs® mandate from the people. The sbove
congtitutional provision is based on the assumption that
there is an orgenised shadow goverarent in parliament readv
to take over from the iihUGuvernment any time. However this
is far from being the case in Kenva, 'if therefore geems clear
that i1he provision recuviring that the President sheounld
resign where Parliament passes a vote of no confidence in
his government has little merit in our present Kenva situation,
This fact is sorengthened by the fact that the President being
also the partv president has & close conirol over the party
which in {wrn has a close control over parliomentary
condidaturees Dy viriue of that control it is unlikelv that
the parliiament would wish to pass a vote of no confidence
in the president's governuente A4t any rate it would be ber
very difficult to master the hirh vote required for such
o resclution.? 'he seven-day notice required before such
a resolution is brought in parliament makes it all the more
inconvenient for the Members of parliament to take that
course of action,

"The possible invocation of party discipline within
the period of notice wounld.probably digcourage any M.P
who thinks of bringing a motion of no confidence in
the Governmente"w

Furthernore the vresident any prefuse to resign and instead
gii}ve the parlisment in which case the members of parlia-
ment would be recuired to contest in an election, UBecause
every candidate for perlianentarv electious is required to
be spnnsoré& by kail which is the onliy party, the President
and his Governunent would take this opportunity to discipline
the rebels by refusing to sponsor them as candidates,® (ne

Gis
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could therefore conclude thet a voite of no confidence is not
likely to be a useful deviee by which the Parliament could
countrel the executive,

50 far we have proceeded on the presusption that ihe
members of Parliawent are free to <o what they deem right
when carrving out what they think to be the deszires of the
electorates we shall now examine the protection that is
accorded to ithe melmbers of parliament from interference by
the executive, It should be noted that the executive
coumiands all the coercive resources of the state e.ge »risons,
detention caups, police etc, In view of this fact it is
neceassary for the parliament to have certain immunities
againat ihe executive power if il is to carry out its functions
freely, osection 37 of the Kenva Constitution provides thet
parliam&nt'w&v. for the purpcse of orderly and effective
discharge of {he business of the National Assembly, jrovide
for the powers, privileges and immunities of the Assembly
and its committees and memberse. Pursuant to that provision,
Farliasment enccted the National Assembly (Powers and Privileges)
Act, section 3 of whieh provides that,

"No civil or criminal proceedings shall be instituted e
arainst anv nmember for words spoken before or written in 2
report to, the Asseublv ..."

It ig clear that the Members of Parliament anre protected against

civil and eriminal charges for what thev mavy do or speak in
Parliament, Howvever it is not equallv clear whether thevy
are protected from the executive powers conferred by the
Preservation of Public Securitvy Act which Act allows for
detentions of persocns in certsin circuustancese’ lecause
the rrivileges are intended for the protection of the mewmbers
of parliament from the executive power it con be argued thst
the privileges should also protect them from the poversits
of the executive under the Preservation of Public Lecurity
Act, If thes were net the case the whole purpose of parlismentar
privileges and immunity would be defeated, iHowéver from past
experience it is apnarent that the Members of Parliament
have little protection from tﬁe executive pover. This is
illustrated by the cases of Shikuku, Seronev and Anvonae

Iin October 1873, Mr Martin Shikuku who wos end still is
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the MP for Butere constituency allieged in Parlaiment thaet

haNU was dead., OUne of the Assistent Ministers requested the
then Veputv bpeaker Mr Seroney who was in the chair to

require the honourable M.P, to substantiate, The Deputy
bpeaker replied that one could not be reqhired to substantiste
what was obvious. In otherwords he clse agreed with Mr Shikuku's
allegation that KANU was dead. Subsecuent to this incident the
two liembers of parliament were picked up from Periisuent J
buildings by secugitv men and were déhined under the
Preservation of deiic Lecurity Act.8 Under gimiler
circumnstances ir George Anyona whe in 1877 was the ¥ for
Litutu East.canstituency was picked up from Parliament
buildings by security officers on 14%h dHay, 1977, It wvas
speculated that his detention was pfompted by certain remarks
which he had mode in Parlioment about sowe prowinent lenvans—
namely, the then Attornev General, lr Charles Njonjo,

Mr Omolo Okelo (who was then a cabinet minister) and Mr Hruce
Mackenzie (a one time minister for aAgriculture).? The fact
that these men were all picked up f{rom the Parliament buildings
is a clear indication that Parliamentarv privileges were

being disregarded by the executive, Une can easilv imagine

the impact of these detentions on the other Members of
Parlisment, The Weekly lleviev afterwards reported thus:

“"As Kenva's Parlismentarians went bact to business last
week after five weeks of recess, the mood among many
backbenchers seemed to be 8ne of caution with respect
to controversial issues."l

Thus, the impact pf these detentions has been to discourage
the lHembers of P;ggiament from expressing freely, their

views in Parliament, on issues that might affect the people
whom thevy are supnosed to represent, ¥hat is noteworthy

about the detentions of these men is that none of them could
be said to have done anvthing that could reasonablv be inter-
preted to amount to a threat of Publi¢ Securitye It wonld.
therefore appear that whether a situation reguires the
enforcement of {he Preservation of Public Security Act is

for the President to determines 7This places the executive in
a verv powerful position over the Members of Parliament. Oue
might wish to argue that the current President is not the type
who would detain people becsuse he released all those who had
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been detalined by the late President, Mzee Jowo hLenvatin.
But even he himself has made it very clear that he will not
hesitate to detain those who might prove a headache to him,
He is reported to have said,

"eee 1 will brook no nonsense, Hemeries mavy be short
but every qwananchi vividly remembers that place=

« awl O
Hauvani,

- THE ROLy OF THE PARTY, KANU

une of the wavs of controlliing the Parliament by the
executive is through the partv wachinery, Itlmugﬁggk remembered
herbthafja parliamentary candidate requires the blessings
of a political party before he can qualify to contest elections,!
Un the other hsnd the partv can at anvtime withdraw its
support of a candidate even after he has been elected & wmember
of parliament.13 Hecause of this strong partvy position
issues¥discussed in Parlisment are eften twisted by the
executive so that those who are ageinst a Government nmotion
are made to appear as though thev are opposing the president
and the partv. Conseguentlvy thev are regarded as bheing
disloval to the partv whose spousorsbip has enebled them to
be in Parliosment, A pood exgmple of such nisuse of the party
bv the executive is the debate on the select Committees
Final Repopt on the murder of J.i. Kariuki, Un Harchb &, 1975
the then member of Parlisment for Nvandarua North Constituency
was murdered under verv mysterious circumstances. The manuner
in which the Governsent and even the press bandled the matter
Jeft a lot to be desired. tm Harch 14, 1975 Sarliauent
appointed a select comnittee to studv the circumstances leading
to the death. The committee finalised and tabled its renort
in Farliament on June 3, 1575, after holding a total of 46
sittings in the course of which 123 witnesses were interviewed, 14
The report implicated the police network as well as other
public figures in the Governuent. The National Assembly
adopted a motion calling on the Governument to dﬁacnntinue
the services of the officials imuplicated in the repopt ond
to brlﬁg criuwinal caarpes against thom.is, Ot course iue
Government siuply ignored the rqggrt and tlll this day, July,
1980, nothing nas ever been done about it. However, what is
important for the purpose of our discussion is the manner in
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which the debate on that report was trested bv the executive,
The licuse was divided into two groups, one of which supported
the then Attornev General, Mr Charles Njonjo and the other
supuartingéfhe findings and recommendations ¢f the report as
chaired bv Elijah Mwangale. The issue of- who killed J.M fariuki
had ncthing to do with the ruling pertv, KaNU. Buot at the
ent of the debate those who supported the findings end the
recommendations of the Committee came to be regarded as
disloval not only to the Government but also to the party,
KAKNU. Y As a2 result of the debate Masinde Muliro, a cabinet
minister, and his Assistent minister, John fedn and enother
Assistant HMHinister, Peter Xibisu lost their jobs and

became back benchers, OUne realises ghat Government policies
are usually also the Partv policies: Therefore an M.F who
critidises Government policies will ~lso he seen gs opposing
the party, This, the M.Ps can do only a2t the risk of being
expelled from the partv.106 e have already noted the
inportance of the perty in determining the candidature and
tenure of & lMewber of Parliament. Therefore most of the XEX
fMPs will want to keep out of such controversial issues as the
one discussed gbove, It is gubmitted here that bv placing
the M.Ps at the mercv of the Fartv which is as a matter of
fact an jarm of the executive, the parlisment, has been
reduced to a mere rubber stamp institution., Thns, Mpr J.B.
Ojwang has rightlv oherved,

"n Kenva's one-partr political situation todav, and bv
virtue of certain constitutional provisions which have
forually elevated partiy dictates to the status of
constitutional norm, the national executive - which is
also the partv executive - is so placed as to be able

to ﬂ?maad an¥7re;v on receiving the lovalty of
Parliament,"
Before concluding our discussion we shall now examine a
fev recent incidences which go a long way into confirming
Mr Ojwangz8s observation,
vuring last yvear's General Elections (1979) ir Oginga,
Odinea, Mpr Ochieng Oneko and other ex-ii’U leaders were barred
from contesting the elections on the ground that thevy had
sued the ruling partv 4ANU.18 But as a matter of fact the suit
was not directed against HANU., This was exnlained b

vr Ochieng Uneko.
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“"We have filed a suit against ir ratano as on individual,
Mr Henrvy Gethigira, Editor-in-Chief of The “tandard and
the paper for respectively making snnd publiighing a
standerous and damaging statewent,”

He continued to explsin

“The gquestion of AU does not come in at all end the
reason for dregging the partv into the whole mnicture
is onlv known to the neonle concerned,"19

Qimilarv Mpr Georpe Anvona was barred from contesting in the

elections and hip case was dismissed bv the High Court,

Comvening on Anvona's case the President left no doubt that

LANU'g ruling wes final end cannot be challenged in a couprt
cof lowe

"The ruling partv, halki is supreue and no one should
challenge it in a court of lawe"> <0

If what the president said is true ‘then it means thst the
party is at liberty to do anything without auybody holding
it accountable., It weans that the porty can expell o
~penber of Porliawment from the poarty at will, BDecause the
executive controls the paprty it me:ns thet the MJPs must
alwavs watch out what they say cven while in rarliauent.

It is therefore submitted that under the present
institutionel frameworlk, the Parliament which is supposed to .
be the ingititutior through which the people rule themselves,
does not serve the purpoese for which it was originellw
intended,
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§ CONCLUSYON

© Xenva has a reputation for being one of the most democratie
countries in black Africa. The purpose of this paper has been

to examine the nature of democracvyv thaet is practised in Kenveae
Y“e bave approached the digcussion in three wavs.

~in chapter one we tried te discuss pgenerallv the concept
of deumocracvs Ye noted that the {erwm democracv is usuallv
used in an ideological context so thet fer different people in
different places the term may be used 1o servg certein euds.
We saw that the Western liberal democrats cmphasise the form
of government so thet democrocy is seen as an institutionsl
arrangement for arriving at political decisions. in otherwords
democracy is a political process for arriving at decisions,
On the other hand the Socialisfs will ewphasise the ends served
by the political »rocess, JFor them as long as the politicel
process does not help in the realisation of the interests of
the majority of the people, it cennot gualifv as a democracve

For the purpose of our discussion we have adopted & middle
course, ue have argued that both the form of government and the
ends achieved through that form of governwmenl are important
in determining whether a country is democratic or uot,
e have argued that for true democraey to be realised both the
gsociety and the form of government must be orgasnised in such
a way that it is conducive to the realisation of the interest
all the people or at leggt/the majority of ihe people. It is
from that premise that we have tried to snalyse the sitwation
in Keuvae. ¥e have done this in tow wayvs., First of all we have
examiucd the political econowmy of the countirvy and?secondlv we
have considered the political organisation,

in our examination of the political economy we gave special
emphasis to the colonial economy which we endeavered to show
that there was little if any érastic changes at the time when
fienva got her indepeudence in 1563, Ouxr thesks on L is issue is
- that since the colonisl econoumy was all to the detrimeni of the
majority of the people, the africans, and since this political
economy was asdopted almost wholesazle by the Independent Kenya
governuent, the conditions are such that our economvy is not
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conducive to the realisation of the interests of the majoritv
of the people., 1In otherwords there is no socio~econonic base
which is verv necessary for a teme democracv,

Ip chapter three we have concentrated_ on the form of govern-
ment that is found in our country. We have especially counsidered
the relationship between the executive and the legislesture, In
theory the people ore szid to rule themselves through their
elected members. Therefore these wmembers (elected) ought to
~have maximum freedom to express their views on all matters that
may affect the ppople, In essence the members iwho comprise
the legislature are supposed {o control and demand that the
government should do or refrain from doing certain things.,

This function of the legisleture is based on the assumption that
the legislature is in a such & stroong position as to be able

to control the activities of the executive. llowever our exam-
ination has revealed that the reverse is the case, Instead of the
legislature being able to control the executive, we have found
that the legislature is often at the mercy of the executive,
This situation is perpetuated by the Preservation of Public
instruments in the hends of zheéexecutive snd which cen be and
have often been used to the detriment of the Meumbers of
Parlisment, The executive ig therefore free to do almost
anything that it deems necessarv. Under this circumstances

it wonld be vervy difficult to justifv the assumption that the
pecplie rule themselves thpough their elected menmbers,

Through the whole discussion we have left no doubt theat
we have adopted Abraham Lincoln's definition of democracv,
namelv, a government of the people by the people and for the
people. Our finding is that the situation in Kenya does not
meet anvy of {those requiremeut, Although the iastitutional
framework appears 1Yo cater for democyratic practice, the substance
of the rules and the socio-economic organisstion is not conducive
to the realisation of a true democracvy.
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