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INTRODUCTION: BRAR) iR

The Act was introduced as a law for the welfare of the society.
Its ohjects are to deter lazy members of the society from interfsaring
with the rights of others and to end the beggars by rehabilitating them |

The pyrpose of this disertation will be to examine how effectively
the objects of the Act have been fulfilled with refersnce to Nairobi.

In chapter 1, I will analyse the possible origins of vagrancy and
its legislations, and the mischief they were made to prevent. It should
be noted that for the purpose of the law Kenya was born in 1888 at the
time of the partition of Africa’% Farlier in 1885, there was the Barlin
Conference in which the Europeans laid down the principles they would
follow in dividing natural and human resources. About the native of the
British law, one writer remarks:

" law was record only to weapons of war
in the establistment of the colonial
rules and for the early settlers and
officials there was very little between
the two:; they were both useful impliments
to co erce the Africans. Accaptance of
this role of the law was not universal
amongst colonial officials but it was the
dormipant view">

The British brought with them mode of production, that is capitalisim

which guarantees the sanitity of private ¢.=3<&z This was unknown to the
Kenyans and that is why the British invasion was met with patriotic vesistanso:
which they savagely tried to suppress and clear the way, for the advance of
capitalisim They wanted to exploit Kenya with no obstacles. Law was to be
used to creat favourable conditions, vegrancy laws included. One windscrierd,
says that:

” the social destiny of humanity is the expansion
of capitalism, the entrenchment of wagery and
the increased unproverishment of the oppressed
classes by a manarity of tycoons and profiteers.
This is what capitalisim development cannotes”§™
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The Vagrancy Acts should therefore be seen in this light. The
Capitalists wanted labour for their plantation econany? For

this purpose the African had to be forced to work. Laws were used

to , ensure this. It is on this basis that it is submitted that the
act have no relevance to independent, Kenya unless the same conditions

prevail,

In chapter 2, I will deal with the operative Act which was passed in
1988? The aim here is to ascertain what objects the ettt was intended

to serve and how effectively this has been done. For the Act to be
successful 1t should define clearly and preciselyit$ terms especially
who 18 & vagrant. The difiqﬁ%ions are given in S.2(a-d). My inquiry is
whether thege are a sufficient guide to the Police in implementing the
Act. The Act gives police alot of discretion? which can easily be abused
and has actually been abused as shown in chapter 3. The Act also provides
for the establishment of Rehabilitation Centres, and Detention Cemps. It
iz yat another purpose of this paper to investigate of whether such have

heen established in the republic.

In chapter 3 I will 1llustrate the working of the act in court, with the
help of tables. For this rurpose I have chosen thres years 1%7¢, 1978 and
1872. Also included ar@ interviews fron the Court Officers. My investigation
is centred in Makadara District Magilstrate Court which is repressntatiee

of other District Courts.

Finally I will give the conclusion and sane suggested reforms.

lclunzal
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CHAPTER ONE

HISTORICAL ORIGINS OF VAGRANCY
IN KENYA

Indtroduction of a new mode of production

One of the characteristics of capitalist mode of production is
separation of the worker from the means of production. This type
of production was unknown to the Kenyan masses, was transplanted
into the Kenyan soil by the European, settlers. The following

discussion will show this was donee.

Before the economy of the Furopeans, the Africans were stock
breaders and cultivators of the soils on a more or less primitive
basis depending and the character of the region but always under
the condition of relative abundance of land. Not only was there
no scarcity of land in Kenya, but in terms of the ratio of
bopﬁiation to the amount of available land it may be said that
the land reserves were virtually unlimited. It is true of course
that the yield from these land was mediocre because of the crude
agricultural implements =nd the standard of living was very low,
bﬁt there was no material force pushing this population, to work
in the mines or farms or factories of the white colonialists
without transformation in the administration of land in Black
Africa, there was no possibility for introducing the capitalist

mode of production.

For this purpose compulsion of a non-economic nature had to be

used and brutal separation of the black masses from their normal
sﬁbsistence had to be carried out. A large part of the land had

to be transformed overnight into crown land owned by the colonialists
state or into private property, owned by fthe settlers or by
capitslist corporations. The black population had to be resettled

in reserves which were inadequate for sustaining all the inhabitants.
In 2ddition a2 head tax that is, money tax on each inhabitant was
imposed as another lever since primitive agriculture yielded no
money income.

With the various extra-economic pre;sures the colonialists created

a2 need for the Africans to work for wages in order to earn and pay
the taxes and buy the small supplement of food necessary for his
subsistence, since the remaining land was no longer adeouate for a

livelihood. eeel/2



The Europeans used legislative and administrative measures to get
land out of the Africans. It can safely be said that Furopean
settlement in Kenya, was largely a conseaquence of the Kenya =
Uganda Railway completed in 1902. The British Government wanted
to see such developments in Kenya, as could make the railway repay
the expenses of building. They thought the Africans could not be
able to do any profitable agriculture and hence on the outset
started encouraging settlers to come to Kenyaz. In this venture
they were faced with the problem of alienation of African land to

settlers.

As far back as 1883 the British Government had been advised by its
law officers that power to alienate land did not accrue by virture
of being protectors of a state, so means of alienating land had to
be found. For immediate purposes the Indian L2nd Acouisition Act
18§43, was brought into operation in Kenya, which gave the admini-
strative officials power to acouire land compulsorily for Railway,
Government buildings 2nd other public purposes. For the settlers
regulations were prommugsated which gave the governor power to
grant leases, over the Sultan dominion. To make the situation better
by this time the British Law Officer had changed their views and
said that power to alienate land accrued by virture of protection.
Hence the Government could give land to settlers without any fear
of legal sothask” s

To satisfy the settlers greed for land the 19016 order in Council
was passed which gave the governor power over all the crown land.
He could grant leases on terms and conditions he thought fit.
Africans were, therefore, left at the mercy of his discretion.

He could give their land to settlers if he thought itfit. The Act
defined crown land as '""All public lands within East Africa
protectorate and 211 land which have or may be have after be
acquired by her majesty under the land acquisition Act, 1894 or

otherwise whatsoever.

The 1902 ordinance gave the commissioner power to grant outright
sales of land 2nd leases for 99 years with such promising conditions.
Furopeans settlement commenced in earnest in 1903 Charles I'liot

the governor encouraged settlers from Britain and even South Africa.
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There were three types of settlers who responded to his gosphel.
The Lord Dalamere's class, who were wealthy and very rich, the
South African Boers who had it tough from the South Africa Poers
wars. They wanted to start life a fresh. The third group
comprised of Syindicates which wanted to find a source of raw

material for their industries.

If there was any doubt as to the extent of the power of the
Government as given under the 1902 order in Council they were

put to rest by the 1915 Crown Lands Ordinanceg. It defined Crown
lands as to include land occupied by the Native tribes 2nd land
reserved by the governor for the use and support of the members
of the native tribes. But such reservation shall not confer on
any tribe or members of any tribe any rights to alienate the land

4 : X Q
so reserved or any point thereof”.

This was paradoxical for in effect government took control over
2ll the African land and clearly Africans became slaves on their
own motherland. They had no right to deal with what traditionally
and legally was theirs. They had to toil for the colonizers to
pay taxes and for livelihood. They were at last separated from

the means of production, hence perpetuating capit=lism.

The effect of the 1915 ordinance was clearly given judicial effect

by the ca¥e of Wainaina V Hurit019 Where Earth J observed that

"native rights whatever they were under the Githaka'" Cystem
disappeared 2and natives occupied such land as tenants at will of
the Crown'. This was in the interior of Kenya. At the coast
similar measures were applied to rob Africans claims over land.
The 1908 ordinance" provided for adjudication of land rights at
the coast. Those who did not establish their title lost their
land to the Crown. They faced the fate of their brothers in the

interior of working for the settlers.

The rights of the Africans were forgotten. The 1915 Ordinance
defined "public lands' as unoccupied land" such a definition
disregarded the presence of the local residents. In the eyes of

the law of property of the colonizers, they could not have title to -

land. They were tenznts a2t the mercy of the Crown. The application

...‘/k



of this ordinance naturally resulted in the displacement of many
natives. The, British settlers conveniently disregarded the
inconvenience caused to the natives. This attitude of absolute
disregard of the interests and rights of the natives was

experienced in the case of Ole Njong and others V A.G.l? in which

13

the court cuoting with approval a Botswana (then Beuchuanaland

case emphasized that:

“"The idea that there may be an established
system of law to which a men owes obedience
and that 2t sany time he may be deprived of
the protection of that law is an idea not
easily accepted by English lawyers. It is
made less difficult if one remembers that
the protectorate is over a Country in which
a few dominant civilized man have to control
a great multitude of the semi-barbarous".

This pronouncement was emplifying the official view on land
occupation and native displzcement. Simply stated it meant:
the economic interests of the civilized people had to be served
whatever their socie-economic inconveniencé th13 carried to the
semi-barbarous' such a promising condition induced even the

14

unwilling settlers to come and get rich without sweat in Kenya™ .

It is clear that the europeans were not interested in developing

Kenya but explipiting and underdeveloping it. Brett states:

"British attitude to colonial development were
decisively conditioned by her needs as a major
manufacturer and capital-exploiting country.

The resulting demand for external markets and

cheap source of material (raw) had always influenced
policy; There demands were greatly intensified by
the effects of the war which suddenly exposed her
competative weakness and hightened the importance

of markets which could be directly controlled through
the colonial systeml?

Paul Baran drove home the same point in f£his book16 where he
emphasizes the destruction of the traditional economics and
societies by the whole sale seizure!of land for capitalists
productions for their own profits at the expense of the

nativese.
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The table below shows how much land was taken by the whites. It
should be remembered that it was the most fertile land, the w:1ll
watered, at the Kenya Highlands which was occupied by whites.

WHITE SETTLEMENT IN KENYA HIGHLANHSI7
Settler
Approximates 100 1000 1200 2000 3000 Looo
Occupied
Acreage ? L’.S M 3.1 M 5.1 M 6.1 M 7.3 M
Years 1903 1915 1920 | 1934 1943 1953

It should be noted a2lso that the land figures are occupied acreages

in the Highlands.
acres by 1953.

The total alienated acreage was over 10 million

So with the colonizers came a different mode of production which

replaced the African traditional ways of subsistence.

He was

deprived of his land so that the capitslists could exploit the

so stolen land by using African labour.

It was the failure to provide adequate land with all other factors

of production reauired for cash crop farming which consigned the

population (African) to economic servitude on the settler farms.

(b)

Labour and Taxation:

After taking most of land the immediate problem
settlers was one of labour most of the settlers

except a few dominant ones like lord Dalamere.

The

were not rich

which faced the

rest were

inexperienced, poor ex-soldiers or penniless white and coloureds

from South Africae.

settlers but they could have worked if the wages were enough.

This could have reduced the capitalists profits which was the

werst crime they could commit.

WNiKe

administrative legislative and financiesl force to make %ﬁ?our

African had to be compelled to

The settlers pressured the administration to use

Africans had no initiative to work for the




available. They argued that the problems with Africans was that
they were lazy and did not want to work. But I think Africans
reaction was perfectly normal for it really requires a most
abnormal or unusual force or pressure to make a man engage in
this kind of a convict labour, when he has not been accustomed
tao. it,

The state was loyal to the settlers so it intervened to save
them from labour shortage. The tax ordinance18 was, therefore,
not accidental, it was made to make the natives work for the
settlers in order to raise the tax recuired. To enforce this
the 1908 ordinance19 was passed which created criminal offences
for negligent work in the foreigners farms, some of the
administrative officiasls were not willing to be hired as labour

recruiters so labour supply fell.

This forced some of the settlers to adopt "Kaffir" farming in

1904, This was 2 method whereby the settler gesve a small plot

of land to a native to till who in turn provided him with labour.
The method originated in South Africa, whereby the native was allowed
to cultivate in Boers land and both shared the yields. So it

was different in East Africa, though the native labour commission
frowned at the practise it was the seed of the solution of

Agricultural labour problem.

In 1918, the Resident native (squartters) ordinance20 appeared.
In the preamble it declared th=zt:

"It is desireable to encourage the resident native
labour on farm and take measures for the regulation
of the squatting or living of the natives in places
other than those appointed for them by the government
of the protectorate',

The act introduced contract labour as waé indicated in the case of

Thathi wa Mbathi V Rexal. in which the supreme court held that a

labourer under the 1918 ordinance was not a servant as in Master

and servant ordinance of 1906 and that criminal offences attaching
to desertion did not apply to him. !He, therefore, had freedom to

leave his work if he was not satisfied with the terms. This had

the effect of endangering settlers labour and the act was amended
2y

in their favour in 1925L€

Y ;
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Ordinance “ which reaquired an Africsn to carry a Certificate of
Identification, primarily intended as a means of tracking down
individuals who floated their contracts and, therefore, became
liable under the master 2nd servant ordinance, the employers
charter, Kipande as the certificate was called was a major source
of political disatisfaction, expensive to administer and had no
parallel in Tanzania and Uganda. One was supposed to have it
signed by his previous employer before he could be employed by
another. This made it very difficult for the African for the

settler was left free of dectate 2all the terms.

To keep labour supply steady, in 1920 Milner allowed compulsion to
be used to recruit labour for public works, being satisfied that

the position justified the measureaﬁ

This desperate move to force natives to work in farms was also
symbolised in the short-lived "Ainsworth Circular" of 1919 which
enpowered administrative officials to get Africans - women and

children included out of the reserves to work on the whites farms.

Taxation also created an urgent need for cash, income, according to

senior D.0.

"I think that taxaéion has been imposed upon the natives more with
the intention of producing cheap manual labour than of confering
benefits to them"g aIt was argued that taxation of Luropeans
reduced their incentive to produce while that on the Africans
forced them to engage in modern economic persuits which would not
have otherwise interested them. However, the effects of the tax
system could only be expected to increase poverty and dependence in
the native reserves by a net transfer of resources out of them.
This helped to develop the colonizers economic stand while it

underdeveloped the Africans.

"Custom duties and the native hut tax and poll-tax
amounted to 75% - 85% revenue",zhb

.../8



The revenue was used for the improvement of Furopeans system of
communication - building of roads harbours and highways needed for
profitable production on the farms. These never benefited the
Africans as they were not even 2llowed to grow caesh crops. It

was argued that if they did the ouslity of cash crops would have

gone down,

Brett gives a table of Receipts from the main heads of taxatobn
between 1920 -1939 (£ 000's) to show how the African was exploited.

They are as follows:

YEAR 1920 % 1924 % 1930 ¥ 1935 4%
23 29 3k 39

Custom &

Excise 337 36 388 48 €72 42 8s0 47
Native Hut :

& Poll Tax. 458 50 553 34 542 35 527 29
Other Taxation. 128 14 285 18 358 23 433 24
TOTAL 923 100 1626 100 1572 100 1810 100

Sources: Report of the commission.....on the financial position in
Kenya (pim report) P.206 A, for 1920 - 34, Report of the Taxation
inouiry Committee Kenya, 1947 P.66. Figures for 1920 - 22 are for

21 months and have been corrected to 2 years in calculating averages.
Other taxation includes poll-tax, petrol tax (1922-30) Levy on
Official salaries (1932-37). Traders =nd professional licences,
income tax (19}7-39) and all other sub-heads.

In p.193 Brett states:

"But the African must have contributed heavily,
70% in the first above periods almost S50% in
the second slightly none in the third and
probably less than 40% in forth".

/9



It is clear the taxes were for the benefit of the Kuropeans. The
African welfare was disregarded. They were slaves on their own
soil. Those who got chance to escape from the farms and reserves

lost no opportunity. This will be discussed later.

Perhaps one of the best illustrations of the administrative attitude
to the ocuestion of African economic development in the reserves came
from a memorandum sent by the member of Parliament. E.D. Morel to
the Secretary of State in 1924, He alleged that the tacit aim of
Kenyans policy was:

"To create an unlimited flow of cheap labour for the
plantation, though steadly reducing the area in the
African reserves: enforcing a high level of taxation,
controlling labour protests, by making desertion a
criminal offence and using kipande to find the offenders,

~and finally by discouraging the development of cash
crops. He described these measures as shameless and
unbridled exploitation.”

The letter was sent, to the Chief Native Commissioner G.V. Maxwell

to refute the allegations. He had this to say:

"1 fear that there is a great deal of truth in what
. MesVe Morel says...- The present native tax is a
real hardship because no special facilities have been
given to the natives in the past for the improvement
of their crops and quarantine restrictions which lock
“up the whole of the native areas to preserve a few
settlers herds.

By 1920 by Orders of the executive Councile.... administrative
Officers were clearly discouraged from promoting developments in

the native reservese.

Maxwell who was a senior.public Servant summed up his attitude to

moréls letter as follows: .

"I honestly feel that the Government must admit to

 itself that the natives of their Colony have not
had a fair treatment, that they have been exploited
that their economic development has been repressed
instead of being advanced, that they have been
overtaxed, that they have not yet received anything
like a fair proportion of the Colony's expenditure ol
on medical, educationzl and other bheneficial services'".
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Apart from being forced to work and pesy taxes the wages were very low.
This is discussed by Fured, in his article "Squatters in Kikuyu land".
The following table shows the approximate adult male money wages for

30 days w::rk.;"l‘d

Period 1919 1921 1922 1924 1930 1937
20 23 29 36 39
Wage in
She 8-10 5=7 6-8 12-16 6-10 10-12

Between 1924-29 the wages rose slightly due to increased production,
which required a2 lot of labourers. From 1930's population pressure
started to make itself felt, so bands of people started flocking in
the farms for labour. There were surplus of it hence the settlers
could dictate harsh terms. Also this was the time of depression when

the economy was weighing lowe.

It should be realised that women and children were paid 2-4/- less
the men value. Therefore, it can be seen that the wages were "Low"
that is low in terms of purchasing power of imported goods, low in
terms of total farm ruhning-costs and low in terms of African living
standards. Between 1933/34 the Carter Commission showed that figures

were around 150,000 working men 2nd women.

(e) Africans move out of the reserves:

Once the Furopeans achieved Land which was the critical tool in
exploitation of natural resources, Legislative administrative =nd
financial pressure was used to get labour. Land alienation led to
the creation of reserves for Africans, with population increase
many Africans were compelled to seek employment or become resident
labourers on Furopean farms. The plight of the pastoral communities
which started with the restriction on their grazing, culminated in
natural disasters such as drought, livestock disease and plagues.
The net result of all these factors was the dislocation of tenure
arrangements and the disruption of the Africans Social structure.
The situation was further aggravated in the 1930's when even the

FEuropean farms and plantations could not accommodate 21l the Africans

sieed 11



who offered their services. Thus there was already created a lendless

class in Maragoli, Kikuyu and Fort Hall.

A witness from Kapenguria in 1912 gave evidence to the labour

commission thus:

"I came to Mombasa because... there is nothing
at home.... there at home people die of hunger".

25

To worsen African poéition the Native Authority Ordinance 1912 gave
great powers to Chiefs to collect taxes and to control the natives.
They could restrict their movements and recruit them as labourers
if the need arose. The result was that life in the reserves became
intolerable and most natives left primarily to escape from their

traitors (chiefs) who were the white's agents in recruiting and
controlling them. In their natural struggle for survival some went
to life in towns and others as squatters in the farms. Here they
could get a plot to till in exchange of their la2bour and also escape
from conscription since the settlers protected their sauatters from
thise.

Although some Africans found refuge in farms a large number moved

to towns especially Nairobi and Mombasa. No doubt the building of
industries attracted many of them, Mombasa was reputated for high

wages. By 1925 there were already many upcountry natives in Mombasa.

A census in 1921 revealed that there were more than 27,000 Natives

in Mombasa town26; Most of them had been attracted by fantasy

stories a2bout liberty adventure and sophistication. Between 1920 and 19
1959, the populztion of Natives in Nairobi, had swollen from

(8,000 to 140,000",26(2)

In the reserves, Africens had learned the economics of survival.
That explains why even before the first world war the Africans could
walk all the way from Nyanza to Mombasa, a distance of about 500
miles, to sell their labour in the best markets possible. As sadler
admitted in 1908:°7 ;
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“"The upcountry natives were beginning to pet
sufficiently intelligent to understand the
advantages of selling their labour in the
best markets a2nd as prices are higher at the
Coast there is an inclination to work there
in preference to upcountry."
It is clear that the Africans were begining to realize their labour
value. Consequently induced by wage opportunities in towns large
numbered left the reserves. Unfortunately the towns could not
accommodate 2ll of them, so a number remsined unemployed and with
no means of subsistence. This conditions were fertile grounds for
breeding criminals and Vagrants. They caused an economic umbalance
since the surplus labour could not be accommodated. 1It, therefore,
became necessary not only to control the urban immigration but also

to introduce a system to deal with the already existing Vagrants,

The emergency period contributed to the Vagrancy problem. As a
"Counter-revolutionary' measure the administration awarded land to

the loyalists at expense of the mau-mau freedom fighters.27(a)
-This led to many people being landless. The only alternative for

them was to join the move to the towns in the hope of a brighter

future.

Immigration Control:

The first step to cure the economic imbalance caused by mass migration
to towns and farms was through the Resident Labourers Ordinance 1925,
which confered to the settler a large degree of control over his
labourers. There were criminal penalties for offences in relation

to work, Limit on pfoperty owned by a saquatter and increased working
dayse. The impact of the change was felt in 1927, when charges were
brought against 1261 labourers under the ordinesnce of whom 1050 were

28

convicted.

In 1937 a new Resident labourers ordinance'was enacted which gave
greater powers of control over labourers and their cattle.
Magistrates were empowered to order the removal of Labourers from
undeveloped farhs. District Councils who were purely Europeans
were also given power to limit the number of Africans labourers
which could be employed on afarm to prohibit keeping of stock and

the number of working days, Resident squatters were thrown out.
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Another class of Africans affected were those who continued to
reside on their traditional land after much of the surrounding area
had been alienated and whose rights to do so had been preserved by
the Crown land Ordinance 1915 Their rights were extinguished by
the Native trust land Ordinance. They could not be accommodated

in the reserves. So another lot of landless people was afded to

those in towns,.

In 1930's bands of Africans were reported wandering the country, a
reserve army of unemployed, ready and available for work in the

settler sector.29

Despite the tough measures, Africans moved to towns and farms in

a mere trial for survival. As a result the 1900 Native passes
Ordinance was rigidly enforced. The Kipande was used as a measure
of Control and restriction of native movement. It was used in the
early 1920s for getting labour. One was not allowed to get another
employer unless his kipande was signed by his previous master.

Freedom of Contract was a dream.,

In 1920 it was noted that there were about 20,000 unemployed natives
in Nairobi, 9 About a aquarter of the males were unemployed.31
There was no enough houses and sanitary conditons were appaling.
The Government and the Municipal Council tmd not bothered to check
the situation. There were instances where 47 people occupied a

32

single home for one family. A residentizl area could have only

24 Latrines buckets for at least 1,000 people.j3 With the growth of
redundant population, there were fears of thefts, assailants and
house breaking. There were now many vagrants with no means of

subsistence.

The whites were aslarmed. They felt that their racial superiority
was not being respected for their women were being assulted in

towns. A solution for keeping the natives awaj was necessarye.

A better one could have been to provide accommodation, employment

and land to them. This could have been expensive. The inflow was to
be controlled by pass Laws. The purpose of these was explained by

a DeOe in 1933 that:

AL



"It seems only right that it should be understood
that the town, is a2 non-native area in which there
is no place for the redundant native who neither
works notservices his/her people but forms the class
from which professional agitators, slum landlors
liouor sellers and other undesirable classes spring.
The exlusion of theee redundant natives is for the
interests of the natives and the whites alike". 34

The Turopeans had reslised that surplus neatives in towns hindered
their economic development and Social Security. Thus they had to
be contained in the reserves. The Colonial Government had never
intended to make town a place for the natives. It was only for
whites comfort. The presence of African in towns was, therefore,
frowned upon a nuisance. This position was clearly stated in 1915

by the deputy governor of Mombasa:

"It is only proper that the townships which were
primarily established for the occupation of non-
natives should befeserved for those who should
properly reside there 2nd that the residence
therein of the natives should be confined as far
as possible to those whose legitimate business
recuires them so to reside".35

The first Vagrancy Regulation was pessed in 1898 which provided for
the arrest and detention of any person found asking for help or
wqndering about without any empbyment or vissible means of subsistence.
The 1900 Native pass regulations gave Commissioner power to control
Natives movement. The Ordinance reacuired any adult leaving his
locality to have a paas . These passes were granted by white
administrative officials if they were satisfied. The Nairobi

Muncipality made it an offence for a native:

"to remain in the municipality for more than

36 hours excluding Sundays and public holidays
without employment. The onus of proof was on 26
such native unless he had obtained visitors pass'.

37

The above procedure was contrary to the Evidence Act in force.

It was challenged in R.V. Awod s/o Wzalkc.}8

In which the conviction
was set aside as Contrary to the evidence Act. However, the learned

judge had occassion to mention:

«wsfd 1%



"It is no doubt dangerous to have large numbers
of the unemployed natives of either sex within
the Municipality” p.59
To maintain the status oguo, it was necessary to keep the natives in
the reserves. After 211 town wes not made for them. Regulations
No.? of 1898 was replaced by regulation No.3 of 1900, which defined

a Vagrant as any person:

"wandering about or—without or without leave of
the owner ... lodging in a varander, out house
or shed or unoccupied building or in any cart,
vehicle or other receptacle and not having any
vissible menas of subsistence",

The pslice were given wide powers under the Act, they couléd arrest

any person who they thought fitted in the defination without a
warrant of arrest. Such vagrant was given any availzbhle work =nd

if he refused, he was imprisoned. If no work could be found, he

was taken back to the reserve and his chief ordered to teke care of
him. .The whites refused to uproot the root of the problem which

was the Socio-economic inbalance. This state of affairs was indicated

by the 1926 municipal rules which provided that:

"The african was to seek permission to reside in

almose any private owned place within the Municipality
bounderies. ‘Loitering in a road-way without a '"Valid
excuss' during the night was an offence and also staying
within the municipality for more than 7 days without any
vissible proof of employment" .39

By these series of rules, the coloninl government was able to achieve
economic prosperity, enjoyment of Social prestige and political
stability. Needless to say, this caused the natives a lot of
inconvenience, who not only lost their land but also had no freedom
of movement which is one of the fundamentsl human rights. Slavery

in the guise of Civilization was back in Kenya,

To sum up, the ills and courses of the vagrancy problem as revealed
from the discussion lay =2t the socio-economic unbalance in Colonial
Kenya. The capitalistic mode of production, clashed with the
traditional mode of production. The laws which are part of the state's
machinery were geared to, securing and protecting the colonial mode

of production.



For these reasons a Vagrant was a nuisance in urban areaes and had

to be rusticated to the reserves. His future was of no consecuence
to the exploiter. At independence, the new government inherited the
Vagrancy rules as they were and it was its duty to decide whether to
Vpreserve them or enact others. The decision was to be influenced
by the political and economic strategy the new government adopted.
This will be the subject matter of chapter II.

CHAPTER TWO

A CRITICAL ANALYSIS OF THE 1968 VAGRANCY ACT

(a) MISCHIEF SOUGHT TO BE PREVINTED BY THE ACT

In dealing with any legislation it is important to understand

the mischieves sought to be prevented.

The ills sought to be prevented by the Vagrancy legislation are
mainly anticipatory. The most important pregsure &nd one which
generally provokes the legisletion is the ﬁnsecurity caused to
the "public'" by the congregation of large numbers of itinerant
beggars and iddlers. Such people are deemed a menance to the
"Wanafnchi'" due to their unproductivity and criminal potential-
ities. It has been contended that Vagrancy acts have been
calculated to reduce crime by getting rid of such potential

criminals.

At this juncture it should be noted that "public insecurity"

is not used to mean the common "Wanatnchi' but the ruling class.
This is the propertied class who feapthat their capital might
be interfered with. If the Vagrants are not contained. The use
of the term "public" plays an ideological role in d;storting

the nature of class antagonisms and atruggles in Society by
making it possible for the ruling social classes, which include
the state bureacratic stratum to continue and perpetuate its
exploitation and ?uppre551on of the workers, peasants and the
unemployed all/the name of "public security" and '"public goods'.
the real public that is the toiling workers, peasants and those
excluded from gainful employment by our economic system know

too well that benefits accruing to them are incidentzl to the
e i



benefits that accrue to other individuals the state and foreign

capitalistsl Therefore ''public security should not be taken at
it's face value. L// )l

Vagrants add to the problem of unhealthy accommodation in towns,
This is because they can not afford reasonable houses and hence
join the majority of the low-wage class in crowded dwellings and
shanties like Mathare Valley and Kawangware. These places are
conductive to Cholera and other infectious diseases. It is for
this reason that Vagrancy problem should be contained at all

measures.

Kenya benefits greatly from the tourist industry. For this industry
to flourish, it is important that the foreigners be impressed so that
they can give loans to aid development programmes and also to invest
freelys It is part of government policy to encourage foreign
investors in a bid to expand Kenya's economy. It, therefore,

becomes necessary to repatriate city iddlers to rural areas where

it is hoped, they would be discouraged from vagrancy and engage in
productive enterprises. This is a very pious hope, for there is no
machinery for keeping the vagrants in the rural areas ohce repatriated
and also may be there is no land for them to till. It is clear that
the p}oblem is rooted in the Socio-economic structure of our Country.
The only remedy, therefore, is complete re-organization of the
economic structure which would allow a fairer distribution of the

country's propertye.

(b) FORERUNNERS OF THE 1968 VAGRANCY ACT

Since the 1968 Vagrancy act is the creature of previous acts, a
brief discussion of these earlier acts is necessary in our

understanding of the present act.

The first vagrancy legislation was passed in 1898?‘ It was

aimed at eliminating idle pefsogs from asking for aims or wandering
about without 2ny visible means of subsistence. Despite this

act, Vagrants were on the increase and stricter measures were
called for. For this reason it was repealed by the 19003
regulation. This one provided that if any one was proved to be

a vagrant he was to be sent to civil jail for a period not

exceeding three months?‘within which the governor ofAhe jail
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wag obliged to find employment for such a vagrant and to credit his
wages:c‘r The act was commendable in that the vagrant was made to engage
in productive work. His wage was used for his repartriation after
release. DPut the act had a loophole: it did not provide for a

machinery to keep the vagrant in the reserves,

In 1920's there was an over production of lasbour which resulted into
large pools of wanderers with no means of livelihood. The 1900
Vagrancy act was, therefore, found ineffective in dealing with the
situation and as 2 result it was amended in 19?0.6 The new Act
tightened Control over vagrents. The governors of the deteuntion
Camps were renuired to use all measures to find suitable employment
for the vagrants admitted. Efforts to keep surplus labour in the
reserves were fruitless since most of these people had no land as
it had clearly been alienated to the settlers. The unemployment
problem was becoming acute in urban areas, large numbers of people
were moving to towns. In a bid to control this flow the 1960

Vagrancy Ordinance was passed.
The act defined Vagrants as:-

(a) person having no fixed places of abode.

(b) not only those asking for alms but also
those begging or encouraging children to
do so.

(¢) persons pretending to profess or tell
fortunes or using any subtle crefty
means or device by palmistry or cdherwise
to deceive or impose upon any persone.

(d) persons living or lodging in any area
which the minister has declared to be
unfit for human livinge.

The Act gave a definite period of repatristion (3 years) which had not
been provided for in the previous acts. The majority of African
members of the legislative assembly disapproved the ordinsnce, for
they saw it 2s a measure calculated to frustrate African job seekers
and to limit African urban population: Their objections were ignored

and the act was passed.

In 1967 2 bill was introduced to amend the law relating to the disabled

beggars. It was passed in 1968 and is still the dperative act.
.../19



This act is the subject matter of discussion in the following

sections.

(c) AIMS OF THE 1968 VAGRANCY ACT

The Act is embodied in Cap.58 of the laws of Kenya. It is
stated 2s an act of parliament to make provision for the

suppression of vagrancy, for the detention of vagrants and

for the care and Rehabilitation of beggars, and for matters

incidental thereto and connected therein (emphasis min&g).
The essence of this dissertation is to see whether, these three

objects have been achieved.

From the start the bill was introduced as one for the benefit

of the disabled beggars in our Society. It was introduced by
the minister for Home Affaira.q He took pains to explain that
since independence, the government had been anxious to deal
effectively and in a human way with the city beggars andé that

the government and the City Council were worried over the
problem. The vagrancy acts, already in force did not distinguish
between the able bodied and the disabled. He went on to say

that the bill was only intended to make provisions for the

disabled but not to alter the Vagrancy lawe.

It is clear that the Hon. Minister did not see the need to change
the country law as regards able bodied vagrants. This renders
the act a failure since he failed to interprete the Colonial
Vagrancy legislations in their Socio-economic context. They

were made to serve a certain class of people, that is the
Turopeans. <This clearly shows that the Socio-economic structure
did not change with independence. It was only a chenge offhe
flag and the personnel. It is against this background that it

is submitted that the present act can not do better than the

Colonial ones.

(d) THE ACT IS UNCONSTITUTIONAL:

The Constitution is the supreme law of the land and any other
law which is bﬂconsistent with it is null and void to the extent
7
S.81 of the Constitution guarantees freedom of movement. No

i'ee RO
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Citizen shall be deprived of hisfreedom of movement within or

out of Kenya, except under the conditions in 5.83(1). The
Constitutional guarantees will not prevail where one is lawfully
detained or his movement restricted by‘order of the Court pending
an investigation, or if the restriction is for the interests of
defence, public safety or order. An act purporting to deny the
citizen either of these freedoms act out in SS.72, 80 and 81 of
the Constitution, is void and the act unconstitutional per Sec.3
of the Constitution.

The legal consecuences of this is that the citizen whose right
is hnfringed can seek redress in a Court of Law. Therefore, the
test for validity of any act of parliament purpoting to deny a
citizen of his or her right of movement and association must be
construed in accordance with the exeptions in the Constitutbn.
The extent to which thisfonstitutional guarantee coan be upheld
depends on both the political and economic structure of Kenya.
As noted earlier, the minister in introducing the Bill fniled
to grasp the purpose of the Colonial Vagrancy laws which
conception has rendered the act unconstitutional. This is
because the Colonial Vagrancy legislations were passed when there

were no such a Constitutional guarantees.

The bill found ardent support from the members and can only be
said that they never understood the Constitutional implications
of the Bill. During the debate a government protested agrinst
a member of parliament who cuestioned the Constitutionality of
the act. He contented that it was inrelevant for one to refer
to the Constitution when infact the debate wes strictly on the
Vagrancy Bill. The act was, therefore, passed containing the

Colonial rulese.

Consecuently the act gives the police power to .decide what is
financially enough to a2 person. To do this they have to search
ones person at the material time. They do not ask for consent
before searching. This contravenes 5.76 of the Constitution
which states that except with his own consent, no person shall

be subjected to the search of his" person or property.
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Vagrancy per ss is not a Pr1m1nﬁT offence. The only crimes it
creates are escape from lawful custody, ill treatment of beggars

in centres or breach of orders made by the act per SS.8, 10(3) 12
and 14(3). Despite this Ss..4(2) and 5(2) applies the Criminal
procedure code. This is against the Constitutional guarantee that
one is presumed innocent until proved guilty or he has pleaded
guilty.ﬂ

According to the rules of evidence?’except for cases like insanity
éhe prosecution bears the burden of proving their case beyond
rgasonable doubts. As it will be discussed later the act has
failed to give anadequate definition of who is a Vagrant. It

is logical, therefore, that the prosecution can not be said to

have discharged the burden of proof in any given case.

Section 77(2)(b) of the Constitution provides that, one should be
informed as soon as reasonably practicable in a language that he
understands and in detail of the nature of the offence charged.
There is neither Swahili nor Vernacular equivalent for the word
vagrancy. Therefore the majority of the people charged never
understand the nature of the charge as it is usually mistranslated
as "umaskini" which means poverty. This breaches a Constitutional
righte.

WHO IS A VAGRANT %2:

S.2(a-d) attemps to define a vagrant. The issue at stake is
whether these definitions are precise and clear enough to afford
adequate guidance to the police in the implementation of the

act.

A beggar is defined as a vagrant who whether by reason of physical
or mental disability, is unable to maintain himself otherwise than
by vagrancy, and in respect thereof whom no person has shown
himself willing and able to maintain him. This defination is
clear and there is no problem in getting who is a beggar.

There are four definitions of 2 vagrant S5.2(a) defines him as:

"any person having neither lawful employment nor
lawful means of subsistence such as to provide
himself regularly with such necessities, for the
purpose of this paragraph Prostitution shall not
be deemed to be lawful employment and earning from
prostitution shall not be deemed to be lawful menas
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This definition seems to extend the meaning of the word beyond
its dictionary meaning. Any person without lawful support is
included. It is for the police to decide what support is
enough for a particular person, what yardstick are they going
to apply? What about the job seekers who stay with relatives®.
it was rightly submitted during the debate that they were not

vagrants since their relatives supported them.

Necessities to maintain oneself include food, clothing and
todging, The fact that a person has no work does not per &=

make him a vagrant. He can be staying with parents or friends.
The issue of how much is enough and whether the means of
subsistence must be from a particular source was raised in the
case of RV DSMANfz'Here the police raised an arguement that

a dependant with one shilling in his pockets cannot claim to

have enough to provide for his maintenance by whatever standards.
This arguement leads to the conclusion that a dependant does

not have a lawful means of subsistence and that lawful subsistence
means one from ones salary. Secondly that each person must carry
in his/her pockets reasonable amount, of money all the time.

This is an unconstitutional requirement, hence null and void.

The section also stipulates that earnings from prostitution are
not a lawful means of subsistence. The act does, not define what
prostitution is, so formeaning one has to revert to the dictionary.

The shorter Oxford English dictionary defines prostitution as:

"offering of the body to undiscriminate
lewdness for hire"

The source of the definition is "indiscriminate". It is apparent
that a person who lives with one man and is maintained by him is
not a prostitute regardless of whether she is married to him or
not. The incuiries conducted by some magistrates into whether
a woman arrested is lawfully married are, therefore, misconcieved
and the answer cannot other than negatively be probative of the

auestion before them. .
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What is the criterion to be used in deciding who is a prostitute?
Is it from the appearance? The cuestiemn of whether one is or is
not a prostitute is one of fact and cannot be answered from the
appearance. It is only when a woman is soliciting on the streets
that she can be said to be an apparent prostitute with no means

of subsistence. The fact that a women who has lawful means of
subsistence for instance a Secretary prostitutes to supplement
her salary does not thereby oualify her to be a vagrant, where is
the logic? ©She does the same acts as a proper prostitute, the
only difference being that she is employed. From this discussion,

it is submitted that the definition in S.2(a) is not clear.
The second definition is found in S.2(b) which states that:

"any person having no fixed abode, not giving

a satisfacdtory account of himself and for the

purposes of this paragraph any person lodging

in or about any varandah, pavement, sidewalk

passage outhouse shed, warehouse stores shop

or unoccupied building or in any open air or

in or about any cart or vehicle shall be demeed

a person having no fixed abode™,
What is the meaning of a "fixed Abode'"? Does it include the
Shanties and Cardboard houses in Mathare Valley for example?
The act is silent on this. A lot of discretion is vested in
the police. The question of a satisfactory, account is clearly
vague. What is satisfactory to one policeman may not be
satisfactory to =nother; it depends on the personal standards of
each; since the act has not defined a fixed abode in S.2(b),
police officers should not take it upon themselves to say whether

or not slums a2nd shanties are fixed abodes.

Courts have given no better definition of how much is satisfactry.

In the case of RV Nyambura.\‘3 Nyambura was found in Victoria

Street at 10.00 p.m. allegedly having no fixed abode and not
giving a satisfactory account of herself. When she was brought
before the Court she was informed of the charges against her and
invited to reply. ©She is recorded as having said "nowork, no
money, from Nyeri, 27 years o0ld" she was then declared a vagrant.
The question is whether if one has no money or work is perse a
vagrant. She can be gtaying with parents schooling. This

definition is also not clear.
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Section 2(¢) defines, a vagrant as:

"any person wandering abeafd or placing
himself in any public place, to beg or
gather alms."

This definition is wide enough to include people collecting
money for charitable purposes like the Salvation army or the

Red Cross, there cannot be said to be vagrants by any means.

The last meaning is given in S.2(d). A vagrant is "any person
offering, pretending or professing to tell fortunes or using
any subtle crafy, means or device by palmistry or otherwise

to deceive or impose upon any person'.

Both fortune telling and plamistry are put in one shoe. The
logical conclusion is that, the section applies to people

using these means- for wrong ends. The guestion is, how is it
to be known before conviction for false pretences that one used
fortune telling or palmistry for wrong ends? There is no

justifieble way of knowing who is a vagrant under the section.
The discussion of S.2(a=d) clearly leads to the one and only
conclusion that the act fails to give adecuate guidance in

determining who a vagrant is.

(f) COURT POWERS:

Where a person is found to be a vagrant, a beggar and a citizen
of Kenya, he may be ordered to be taken to a rehabilitation
centre. It is sad to say that the ministry of local government
has not established any such a centre. The main complaint is
that the government has no fuhds. One wonders whether it is

not the same government which passed the act.

A vagrant must be discharged upon proof that he will engage in
a suitable employment or that someone is able to care for and
maintain him!% How is one to get the job which he could not get
before he was arrested? How is it going to be ensured that he
works? What will prevent him from escaping back to town?

A working solution would be to provide work for the vagrant and

cas sl 2h



to establish Supervisory machinery in the reserves where they

are repartriated.

Section 4(1)(a) provides further that an order can only be made
under the section if the beggar is admitted to a centre without
delay. It would have been far much satisfactory in an act
affecting the liberty of subject, if a definite period could
have been inserted, say a week. If this was the case, it would
be apparent when the beggar would be released. As none of the
other, paragraphs of S.4(1) applies to a person found to be a
beggar, it follows that if there is no place for him in the
rehabilitation Centre, he must be released. The act will then

be failing in not taking care and rehabilitating beggers.

Where a non-citizen is found to be a vagrant, he can be detained
in a place of detention)s;hich is defined in S.2 as a prison or

a detention Camp. Where a person is found to be a citizen and

a vagrant but not a beggar, and not to have any home he can be
detained in his place of origin. The act does not define what

a home is. It uses 'fixed abode". The shorter English dictionary

defines it as:

"a dwelling place, house, abode, the fixed
residence of a family or household, ones
own house the dwelling in which one
regards as ones proper abode"

There is a wider meaning of the same word:

"a place from which the fore fathers cemeV

This could not have been the case since a person may not have a
home according to the act. The fact that a person's perents
~and grandparents originated in a c¢ertain District is of no
relevance. If such a pefSon has no home there. It is not
clear whether home means the place of origin or residence.

In Rep. Vv Simix&hfor over 20 years the vagrants parents lived in

Mombasa without visiting Kitale the1r originsl home. He was

17
,repatriated to Kitale, the place of origin. In Nzia Maindi v Rep.

it was held that the Court must consider the inconveniences and
hardships which repartriation would cause to the vagrant if he

is repartriated to a place he leas} %Pews aboute.
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Where a non citizen is detained the officer in charge of the
place of detention must report his detention to the minister
responsible for immigration 2nd if no deportation order iskade

within three months, the vagrant must be discharged (S.15(3).

Where a citizen is detained the officer in charge must use his
best endeavours to obtain employment for him and if found to
discharge him tofake the employment (S.lS(l).l In any event he
must be discharged three months after the order (5.15(2).

Where the person arrested is found to be 2 citizen and a vagrant
but not a beggar and that he hzs a home an order may be made
restricting him to his home District for three years (S.4(1)(c).
This is impossible without a supervisory machinery in the

Districts.

Under S.4 a Court can only make an order after finding that a
person is a vagrant and either he is or is not a citizen and

has or has not a home. Although the act does not make vagrancy

a criminal offence it is a pen2l statute which may result in the
loss of liberty through commital to prison or through restriction
to 2 particular district. It is, therefore, submitted accordingly
that the findings of the Court must be on evidence beyond

reasonable doubt}%

(f) TENFORCEMENT OF THE ACT:

S.4 empowers the police to arrest without any warrant of
arrest any person who is apparently a vagrant. There is
no provision for the obtaining of warrants of arrest, so
the provision of 5.77 of the Constitution are in full

force. This provide:

"except with his own consent no person shall
be subjected to the search of his person or
his property or the entry by others on his
premises."

The police have been forcing their way into people houses in
order to question those in the prémises. Any such entry is
clearly unlawful, unless the occupier of the house is.informed
that he has no right to exclude the police, it can be submitted

that he does not consent to the intrusione.

P



TABLE I -C:

YEAR MONTH: RELEASED: REPATRIATED: DETAINED REHABI-
LIATED:
1978 JAN, 111 43 10 -
FEB. 130 19 2 -
MARCH. 200 24 = =
o AFRIL. 142 30 3 =
| MAY 87 12 1 -
JUNE - p = -
JuLy - - 1 -
AUG. - 8 1 -
SEPT. - 5 1 -
OCT. 1 5 - =
NOV. 8 1 1 =
DEC. 10 3 - -
TOTAL: 666 152 20
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TABLE A:
YEAR MONTH RELEASED REPARTRIATED DETAINED REHABILIATED
1979 JAN. 1 1 1 -
FEB, = 2 1 =
MARCH - 4 = =
APRIL a 7 | =
MAY 12 14 1 =
JUNE 4 54 4 -
JuLy 1 10 14 po-
AUG . 14 14 3 =
SEPT. 14 23 z -
0CT. ) 2 = -
NOV . 7 23 1 -
PEC 14 15 = -
TOTAL: 71 189 28 -
TALBLES—IT A =Ty + will shcw*th4~breﬁkéewn

of Court-decisions for—-the-three-years—shown in Tahle A. .

TABLE -1 (B):

19768 | JAN. 50 a1 - -
FEB. 167 B3 1 -
MARCH. 94 38 7 -
APRIL. 152 47 7
MAY. 119 66 5 -
JUNE, 105 105 6 =
JuLy. 98 125 21 -
AUG . 125 82 1 -
SEPT. 122 101 7 -
ocT. 1686 161 7 -
NOv, 136 72 10 -
DEC, 151 103 3 -
TOTAL: | 1,435 1.004 .
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For example the numbsr of those arrested in 1976 was 2,296, in 1978, it
had dropped te 771, end a further drop was experienced in 1978 when it
was 268, The reason for this as observed by one Court Officer is that
there is no enough Police force to confront all the vagrents and

in any case those who are there are engaged in other serious matters

like robbery.

This is an open confession that the act has failed to perform its
purposes, Parliament should have known better the implications and
requirements of the act. There are alot of unemployed people (who want
jobs) and if the goverment was serious in implementingthe act it could
employ them. The situation should be contained if the act is to be
enforced effectively.

Table II will show the daily arrests of vagrants in December, 1880 and
under which section the charge is made. Themonthis used at yandan. The

aim of this table is to further show that the act has failed. In S.2(a-d)
definitions of e vagrant are given, But these are not clear; therefore,

all those arrested are charged under the same section. The table shows that

all the people were charged under S.2(a).

TABLE III:

DECEMBER, 1880

DATE s 1 2 3 4 5 8 7 ] 9
NO. OF

PERSONS: _ —2 8 3
SECTION: o 2(a) 2(a) 2(a)
DATE: 10 11 12 13 13 18 16 18 1B
NO.OF

PERSONS : 5 4 =21 28 4 I
SECTION: 2(a) 2(a) o 2(a) 2(8) 2(8) 2(a)
DATE: 19 20 21 22 23 24 25 25
NO.OF

PERSONS: 4 - 5 s

SECTION 2(a) 2(e) 2(a)
DATE : 27 28 29 30 31 -
NO.OF

PERSONS : 5 17 17 15 15 o Lo
SECTION: 2(a) 2(a) 2(a) 2(a) 2(a)
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Also all the Ten vagrancy cages heaerd on 13/3/81 wers charges under
S.2(a). The police use the section @3 an umbrells for charging those
whan they collect during their patrols, when they cannot get another
type of charge. The cases included:

Case No: 3428/81

B 3505441
o 3502/81
o 3499/81
« = 3311/81
o 3484/31 PR =
. = 3491/81
S 3487/81

Mut of all these only one person was rapatriated and the rest were released.

From the above charts it is clear that no vagrant was Rshabiliated. This

can not be interprated to mean that there were/ggses deserving rehabilitation.
The reason is that there are only Juvenile Centres., The act has falled in
that it has remained theoritical as concernes such Centres. It should

therefore either be repea&ed or amended.

From interviews and cases conducted in the Court reom, I found that the
rules of evidence were not alhered to. It is a fundamental value of evidence
that the prosecution should establish a prima facie cese before the accused
can be put on his defencs. Thig is not adhered to in vagrancy cases. It is
for the accused person to prove that he is not a vagrent. One Court Officer
observed that the rules of evidaence as provided for in the evidence Act were
theoritical and not suitable in Vagrancy cases. He further sald ths reason
for this deviation is that it is hard for the police to prove that one is

a vagrant. He submitted that is why the burdenof proof is shifted to the
person charged. This state of affairs can not be excused. It is a constitutional
right that every person is presumed innocent untill proved guilty. If the
police can not establish 2 prima facie case then the psrson charged should
he acaquitted.

It is clear that an amendment or repeal of the act 1s overdue. The Magistrates
should not use the act adversely against the accused. They ar=s entitled

to their Constitutional rights and any other law unconsistent is null ard
void.
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There 18 no doubt the vagrancy problem is on the increase in Kenya

On one hand, Vagrants are notential Criminals and usually their dwelling
places act as breeding places for Contagious diseasss like Cholera. This
is due to their low living standards. They are also unproductive tc the

society and all theee reasons pointa to the necessity of containing the

situation. The vagrancy act in its present form has falled teo solve the

problem.

SUGGESTED REFORMS:

The Act should either be repsaled or amended since it is not fit for
a Country like Kenya which honours the Bill of rights 1in its Constitution?

The Colonial rules which are the same in indapendent Kenya.

The govermeant should ensure that rehabllitation Centres are sstablished
especially in the big towns. The main root of the problem from intervisws
conducted with Court Officers is that tha govermment has no funds. Thea

ministry concerned should do something about it.

There is a@lsg no supervision of vagrante in the Districts. The government
should ensure that vagrants are contained in their home districts. This
could ba done by introducing compulsory regular reporting by the vagrants
to their authorities, for exanple the Chiefs. They should also see to

it that the vagrants are engaged in some productite work.

The Act should define its terms clearly amd distinctly to give the police
sufficient guidance in their duty. The Court Officers comnlained that there
is no enough police force to confront all the vagrants in Nairohi. The
govermment should, if possible, employ others since unemployment is a hig

problem in our Country.

l--o--/37-
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The 111s end the causes of the Vagrancy problem as revealed
from the discussion lay at the Socio-economic unblance in Colonial Kenya !

The capitalistic mode oflproduction, clashed with the traditional modse of
production. The laws which are part of the states machinery were geared to
gsscuring and protecting ths Colonial mode of nroduction. For this reason
the vagrants were 2 nuisance in urben areas and had to be Testicated tg
the raserves. His future was of neo conseguence to the exploter. At
independence, ths nsw govermment inherited the Colonial Vagrancy rules

and it is duty to decide whether to preserve them or enact others. It has
opted to praserve them.

My submisaion is that the 1288 Vegrancy Act has failed for ths following

reasons: -

The Act provides that therae should ba%Rehabilitation Cantres but none has
ovska
baen established yet. There ara only Boston Cantres for Juveniles hut not

even a aingle ona for adults.

For an Act to be successful it should clearly and distinctly define its
temms. But as seen in Chapter II ths definitions are not clear. The police
should be given an adacuate definition to guide them in implementing the act.

Once one is declared a vagrant and he is a citizen and has a home, he is
repartriated to his home District. On investiration I found that there is
no Supervision of tha vagrants once repartriated. They can clearly raturn

to the towns.

From my research in tha Court :, for a period of three years no one was

rehabiliated. The reason was that there are no such Centres.

In ths Court room the rules of evidence are not adthered to. The accused

ia sunnosed to prove his innocence when the rprosecution has not discharged
their purden of proof. This is wrong and the practisa should be stopped. The
Court Officers claim that the reason is that it is hard if not imppossible
for the police to prove the guilty of the vagrants and that is why the onus
1s shifted to them. :

ct.u./as.
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