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CHAPTE ONE

ESTS

'"I
\L-1 'It must b e haaiEed fr the start that i a d cratie v~~ I

c1ety like ours where the rule of t w is to be uph Id.
The police inevitably face problems in th execution of their

laut1e. which ve b en laid do a inter alia, Itthe tntenanc
f 1 :w and rder, th pre e"ation of peace, the protection of

11fe and property, the pI' ention and detection of crime ••••••••2
One of the pI'b1 the police face 1. ether criminal and
suspected criminals should be apprehend nd pro ecut t 11
coats - that ls - ven when such pprehension nd prosecution
violates the criminal or suspected criminal's rights under any law.
It ls obvious that the poU.ce are abound to ob y the law 2 (1) but
the is e here is how f r they infact obey it wh n k1. an rre t.
Jero H, Skoln ck3se to bave ddre 8 d hims If to this problem
when he aid.

nThe oU.ce democratic cl ty ar required to maint in
order and to do so under the rut of law. As functionaries
charaed with intatning ord .r, th yare part of the bure ueracy.
The ideology of d cratie bureaucracy empha i e inttt tiv
rather then disciplined adh ranee to rule and reaulatton~. By
contra t the rule of law emphasices the rights of indivtdu 1
citiE n and constraints upon the initiativ of 1 aal officials.
This tensl n bet en th operatio leon equences of ideas of
order, efficiency and initiative, on the one and and Ie lity on
the other constitutes the prinei 1 problem f poltee a
d cratic Ie 1 rpni.zatlodt

In a democratio ciety like ours, t interests ~ riably
compet I the interest of the state to det ct and apprehend
criminals and interest of pre ervina individual lib rty nd
freed munder th 1 w. The law and practise relatin to arrests
should lways try to reconcile these two intere ts and 1 am now
SOina to xamtne how far the police try to reconcile these two
interests Whil carrying out their func lons.
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D lNITION 0

S etion 21(1l of th Keny Or 1 ProeedPE Cod provid
that in kin arr st. the Police Offic l' s 11 act 11y<.
t ch l' confine the body of th person to b arr st un1 8

there be a su • ion t th custody by word f the Accordin
4to, Halsburx' La of Enal ft, the re pronouncing of arrest

is not an rrest unless th per n usht to be erre ted submits
to th process anc:lgoe with the rrestin offieel'." To amount
to rre8t, the person' rrested ,st be e u1 b shownthat he

is not free anymore. It must be brought ho to the arrest
person in sufficiently express terms that he is hene.eforth under

U.ee custody and will not be allowed to go free. This seems
to ba been the ru1 lald downin R V. 1'$S EX. 'where

th court d id d that where a p rson e ompanie. policement
vo1u arily and not in c;onsequen f a conmand.he i t
arreste ~. u in the MOOREese, MOO had been u pee e; of

tore.breakl • He ecompanted the lice to the police tation
but he had not been told .he nat-..lreof any eharse against him,

~. l' had he be told thtlt h sunder erre t. The police lat l'

purported to ve arrested him. The court held there was no

arrest. It would appear therefore that bad MOOREescaped fro

th liee, they <the P lice) could not 1 gally have be n ab1 to
a t him OORE)convicted on a chars of eseapins or ttemptina
to eseap from a lawful arrest.

Pro b1y th best judicial definition of arrest i that
a1v n by Lord Devlin in nuss' NV. CHO~ 00 6where he

saidl
ttAn arrest occurs whena P 11ce Officer states in te

he i arr seina or wh he u es fore to 1'e tr in th individu
concerned. Xt occurs 10 whenby word or conduct he kes it
cle l' that he will, if necessary u e force to prevent th

individual fro going where he y nt to 10. It doe not occur
whenhe stops an individual to make enquir1e' tt.
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WEN CAN A EST?

1ft nya_ off ees a~e eate orized iDto cognizable and

no -coSO! ble ff es. Aco izable offence is an off f r

whtch the police officer y arre t without a T~rrant. A non-

coanlzab offence ts that for ,1hl h he cannot arrest without

a rr nt. 'thu where a lie t king an arres u er
aut rity of rr nt, hi rk is simply to apprehe the ell'on

in th Ire-anta s he ees him and 1nformshim (the
pel'SO na in th warran) that n rr t is be1n mad. The
probl arises where there is rrant but the policeman ha
re us ct that a per n has co itt or is bout to

e t an ffenee. th the eo n law and !t.b!e~C~~~L!!eW!2!l!!!.
Code8 ai the t per ns whoe in

th ir presence or are es fr lawful Gust or are

su ,eeted of havi stole roperty tee Nowarr nt 18 nee ssary in

kina n arr st. lie Offiee~. re th refore i n wide
wers, ch vide wers. e n be ld e b that inc

ur enaeted durin the 10nta1 r _ it

• sirable 0 tve the polf.ce wide p w r 1n order to nabl them

co ny opposltto to the dm1n1stratlon. lit uld
f r the polie to lnta1n law 0 er if they had t

rrant aU the ti they wanted to ke an arrest. Thus

eh wid power ar both Hi tor teal and f r purpo es

tstrative efficiency iD lie funeti ns. Howeell', the

YMln"ltid' pi ry. a vi 1 role in that it acts as a ch ek lnst

a~.t1tfary tte t by the pollee. Such a rr nt 18 11y t ed
i d by a magistrate naming the II' on to be arre t d and dlr ct

t a pollee officer direting that the person so namedbe arrested. It
ls au tted therefore that if a pollceman purport to rrestaX without.

warrant for an off nee in II' speet of 1ch it is rovide the off ell'

(X) nnot e arrest with t a warrant, eh an arrest i unlawful.
Whena lteeman aII'll' sts a II' on for having co tted or about

to lt a co b1e off nee, there t no 11 t10n on the l1ceman
to hay c:oncbl.lve vieS ee that infact ch e pia ble offence haa een
ee 1tt or tl bout to be CO ittec1. the 114 1\ c;anarrest "on
SU8 1clo It so 1 n s th &us1e1on 1. reason ble.



Thu. Section 72 (1) of the ConstitutiQn tGh provtde

lnstances vb one e n b d prt ed f hb 1 ltberty
provide under h d that on can be rr too "upo

rea onable susplcl0 of his having co tt under the 1 w of
ya.1t It bas been a1~ that "rea b1 I\ISpf.c e t

\be quat th pr fa e pr f that an offenc ha b e

c tt. Thu in the case of 159,Scott

L.J. aid.

"The prot ction of the public 1 s feguard d by the r qu1.r

t. alike of co n 1w a _ far a 1 kn • of 11

tatutea, that the c ust b1e 8 1befor rr atin, tisfy
h elf that th re f ct ext t rea so ble rounds or

spiclon f 11t. That r quir n i ry 1 t
police are not called upon before acting to ha anythtn U.
a prima·f cte ease for con let10 •••••••

Thi quot tton lndica ther f re that a pottc
to batt fi beyondrea ble d bt tha' an has

en c for h aneat. In n14, rea
been inter V. DYER 10eo an that

the arre tel' at e r for us etin t t an
offence has c tt. or 1s about t ltted. Fro

my re ding of the judg nt, lt appear that e n i th 8U piclon

or elief i b ed on tncorr ct gr nd, th rest 1 lawful
o 10 6pielon 1. tne, na fide nd r a nab1 in

th par icul r eir eane s. It 11 al 0 tel' the

err at r is a poltc or te el tzen.
the defendant had t at h sua e

stealin sh p in a lorry. in the re

eks of tmiraa' d nee sheep. 1

-7

sheep were reval t in that r •

the arre t

1d th refor that

in th cirCU2nst:ance.
that poU.c

th police to
ae of arr

ted plaintiff to be tht
to how1 tel', this provi ion

sp cion has been tnt rpret by

them wid powers a t 8 ee te roo for the
e w ra. What nt to "r son ble su piclon"

1s th 0 inlon of the P~li d wba io ceman n not t s

d reasonably
As 1 lnt

in pr cel
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infact the re 1 tate of ..aff iI's t t~t particular moment. Such
opinion that a policeman may bold will not alway reflect the
true po it10n in mo t case" lor example, it ts not lways
I'easonabl to s ct that a n in po session of a new radio
has stolen it tmply because he has no receLpt or cash sale for
it. Lack of rece"iptcould be attributed to many thing web s
10s and 180 th radio may have been a present to him. 10( ),

, ESSENT1.ALS OF A YAJeID IjREST

Hav~ t bIf.shed that a polie n ha power 0 arrest on
re uspicton. 1 intend to amine how the police xer i e their

powers r lating to arrest in Keny • But, before I do'thls, 1
think it i important that examine What constitute a valia

An arrest i the first step to erl~l process or what is
often c lled "pre.trt 1 1neareeration". "It i ther fore essenttal
to kn if an arrest i valid under the law bec use if it is not
valid. one can sue for wrongful imprisonment. In this paper we
shall only fonfin ourselv to arrest de by police officer
although a private person un also make a valid arrest". Under

12the Police Act, a police officer mean n officer of the Foree
and the Force means the 'Keny Police Force. Under the crf.pt1n!l
Procedure Code (Section 2) Poliee Officer i defined ta include
an dministrative officer. It would appear th refor that an d
administrative officer is a police officer for the purposes of
the taw of arrest 1n Keny. In Uganda. the situation is different
if the decision in TENYWA V. UGANDA13in anything to 80 by. In
that ca e it ~s beld that an offtce~ of the Busogo Dlstrict
_1I&.&.htration could not exercise the powers conferred on the
police by tb Crtminal rocedure Code nd ther fore an adm1nistrati

t\U

officer had power to top and search."'-
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14Aceo~ ins to G&an~ille Williams the followina are th
requisites of a pro ~ and effective arrest.

1.. The Person arr seed st be deprived of his liberty
2, It DUst be intended to step up c~tm.tnal process
3. t e

..•.••...,;;;; •••.•.,;;;,;;;;.to the person t th . time of arrest.

The arrest will be effecti by touch in of th person
to be arrest or by showing him the warrant of arre t"

The Ortmtnal Procedure Code echoc$ Glanville Will fa fir t

requisite of a valid arrest for it provid 5 und r Section 211. ~
tha in an rre t there st be a touch or co fin t. Cantin nt
here ans ndouff or t tng but this is only nee 8 ry vb ~e the
person b Ina arrested trtes to e p. No exc ssi force i
to be used n ktn anrrest but only that force that is r~so ble.
Under Seetion 24 of the Orim1nal Procedure Code. the person

arrest shall not b ubj cted to re restraint than is
necessary to pr ent e ca , The third requisite of a valid
ane t as expre sed by Glanville Williams fine! xpre s10n in

Section 72(2) of our Constitution which says that a person 'Who t

arrested or detained has right to be informed of the rea 1'1

for his arrest or detention.
The Cr1.m1.nalproced re Code is our jor $CUreeof the La\)'

relating to rre$ts. S ctions 11to l! deal, inter alia, with
the nner of arrest, whocan arrest, rights of arrested persons
and disposal of arze too person. This Code has its origin in
the Indl@n Crtmipal Procedure Code of 1 98 which embodies
English principles. Th~refore. English deci lons sre tmportant
in helping us to und rstand what is the proper law as regard
arre cr;. On such d ision is th one in CURlTIE V. LEACHlNSn.15
wber Vof count 51monha!d downthe five prinel lee that should

guide th pollce while king arrests. He laid down the followin
•

rope ition t e 587.
1. If a polle 1'1 8rTe ts without ~ nt upon r asonable

suspicion of felony. or of othe~ crime of a sort which
do. t require a ant, he st in ordtnary cue tanc

inform the peS'sonarrested of the true round of arr t.
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2. If a citicen is not so informed but is nevertheles

seized •. the polie I apart fro certain exception.,
is ~ble for false imprisonment.

3. The require nt that the perli50ftarrested should be
informed of the re son why he 1s seised natur 11y

does not exist if the cuc:umstanees re such that he
st know the general nature of the alleged offenee

for which he is detained.

4. The requirement ~at he should be So info· d doe not
mean that technical or pr eise languag need be u$ed.

5. The person arrested cannot complain that he he not

een uppli with the a tnfo tion if h

htmaelf produee~ the .4tuatton wh1eh kee it praeti lly
impossible to inform htm e. • by 1 te counter-

attack or by l'Unningaway!.

Our reason adva~ed for the rule in th CHat TIE case 1. that a
person improperly arrestecl has ripe to defend hi freedom by
foree, conseqUently unless th p rson arre ted t informed
of the r ason f r the erre t, he cannot form an 0 inion wh ther
o t~6 Principles f this ease have been impOrted into

Kenyavia the eeis10n in M;t1~1 slo N~ROOE v. 17. It is

obvious theref re that it i a condition of lawful arrest that o."(\~

arrest should b entitled to y he t. rre t d. No )
citizen 1$ bound to submit wu:-esistin ly to an arrest in ignorance
of the char e de agains him. A Lorek.S '8 observ 1n the

CHRISTIE ease at peg 591 If tin unque twnin obecU.nee is th

law f tyrants and of ,11 V s~"

THE LAW OF ARREST AND POLICE POWERS

AS P CTISED IN KENX

i h th bac~ound material as to what constitutes a valid

arrest a a to ~1hen""police n can arrest ithout a warrant,
we can now examine how the police 1n Kenya exercise the!,"

power in effecting an arrest· .

GraN:; mE REASON' fOR AN ARREST

As t n~ioned ea~lier on in my introduction, Kenya believes
in HumanRights and it 1s for this reason that: we have a B111of

181 hts in ur Constitution. The Constitution protect
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fundamental rishts and freedo of the individu 1 but it 1
p-x-'vide exceptions ttuder which arrest can be made. Thus
imU tdual rlghts are subject to re pec:t for the rights and
fr edo of others and for the public interest. Accordingly.
a per~n . y be depr1v of his 1 berty for the purpose of
bringin him before ~rt in execution of a court order or on
~ea nablesusp1.elon of having committed or .about to commit a
criminal offe under any law of Kenya.

Amongthe protectlons given by the COnstitution 1& that an
arrest r60n 1. ent tied to know the re son for his arrest.19

This. as we saw earlier, was ~of the rules la1d do~ in the
11sh case of CHRISTIE V. !,EACHINSKY. However, in the Kenyan

case of MH 1 2/0 NJOROGEV., R(Supra) one of the issues ra sed

during the ppeal wa t t nothing as aid to the appell nt
at he time of his arret ich wou d indicate to him why h

s being arl'est.ed. He had been convicted of the possession of

a ire rm thou 1 wful authority and one of the
:Ixregularitlef> in the case was that e had not been cau ioned

before being interrogated by the pOlice. Allo ng the appeal,
811;NEt lIroRLEY and BRIGGSlJI•••••expressed concern over the fet
that local police officers were ignoring the co n taw prlnciples
as 1 1d do\'iIl in the CHRISTIEca e. They add d that t is was an
ancient rule of the Comnon La't-1 and there wa "nothing whtch
abroga as or super sed s i in a y of t e local en ctments ich
give che police pouer to rr st without warr nt on su picton ••• It

litheCour ftn:the~ aid that "From our study of sr at number of
appeal r cords we rove th_ impre s10n.• 110 1', hat thl rule
either 1 not gener 11y knownto Police Officer in Keny ,or. 1£
known, i too generally d sregarded". (E _basi add d).

The case of ~1WhmIs/o NJOROGEV. R( UpX' ) is illustrative
of the assertton that the poltce in Keny invariably 1 re uch

elementary rule$ relating to arre ts. It would ppear that first
and for st, their f.ntentlon is no l1y to hr to cus~dy and

eventually p-ro-ecute anyone suspect of having colCdtted

offence. They ignore the fact that und r our law. even aspect

has . fun nt 1 Co titut1 1 ri ts which till t be r pected.
My reeo ndattons ld be thatch pollc n who ke unlawful
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arres~ should hay measure of disoiplinary action. taken
f\\;:" ~

aaainBt them.. :. time civil proee dinss bould be
i'-

brouaht ainat them d any d e obt lne following n
lile 1 arrest or 8 eh s 1 not tted. in eourt.20

this would t 88 eat rd aaatn.t what 1 u1 ~fer to s
''Une stitutt 1 an' t8" by e1' of th police foree.
If th U.o d 1 I iabiU,ty sed aaain t th tn

the en of 'heil'makina such uni ~ul arr st (E.a- by faUlng
o i lcate th r n for an arrest), thls u1d helpln

euaur that th lice alway. db re t tel M durl the
rf 0 of the:lr dutl I. eh al De

ttton tn nya eh I it bas
the deof. ton th _ se of mg)!f!...e1JL!~IL.L~
th err 8t. Ie reb and det tio of I'son are unlawful and

unt to a tr I 8S an an aS8ou1t this does not Preclude the
court fr .~ r eet evid e of a1't1c1 8 found upon h or
di COY red. in c n equ nCe of a 8 arch d t the t of the

u 1 :wful 1'1' st. Th sitl ya i, therefore v ry

differ nt fr that 0 in in rie vb r thrul 1 that

any idenee obtatned '" viola to of one' Co t itut 1 right
ahall n t be aGmt.8ibl to Cour,22. My 0 inion t that eh a
wle kGS it difl1cult fOJ: polio offtcer to d1.re8 rd lesal
re U t8 whtl ·in nests. AecorcU.naly, wher
art: as poa ble the reason for

eh an 1'1' 8 1 un1 Mful and an7th, h t

ba laid f 110 the an' 8t Id t be teed y14enee
against htDk

As thlQa W (I nd n to the-\-Q
polteef\.act as if they ba SUo t1)1'ov l'

.s~ f t.h , answer qu sticth t ne of
th thin. they ,a1 y. want ut was lic

au. of po t1y, st lie r-anx10u
to I cure arrest thout du re rd to ivid 1 1'1 t. 8

8 t out in ur B 1 of t... In so dolns. the lic
(ba.ieally an 4mtnistr tive raan f the yernment) i re

so basic fundamental privilege. that the law s alv n to all
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11 er of th Public in this t~. 9!!.! and slan
hay written the fo 1 wi about Kenya 'a Bill of Rlghts:

Utt is hard se th conclusl n t t t B111 of
f.&htsba d litt1 v t and

dmtnlstration in Kenya. 19bU.e Order rather" than

!5!!!!!!~Wh!:i:t~r in th mtnantth of th
Gov rnment•..~3 (Etnpha.ts a4ded).

The Keny !?otice Act r quires poU.ceman to oct.in accordanc
with the 1 w. 'that ta why llt provide ,for th po .ibil ity of
pOlicemenbetng ptoa teeSshould they infringe other laws24•
• 24(1)
Thu it t obvtous that the rule of 1 s tned byA. V. D&ce:y

Ol!\:."''''~ r",c-" "(",, '" os <e.w.\:'o~'\\",,\ \l.(~
is re~gnf. ed in ya. Dicey/\.rtnctpl 8 on of Whkh is that

a i only punt hable for a distinct br ch of the law. this

prtnetpl (principle of legality) reqUires for the ab ene of

arbitrary arr sts. Th r ts therefore no er 1 of arr t

i nya. er, r" eareh s r ve 1 that in . )'a, there
are eas s of p1e b tng rbitrarily arrested by pollee with no
go ran to rr t uch rrest III • Cases hay been report
where 80 polic n rbitr rily arrest per and el im that
the arrested person ob.tructed them in the" rformance of thelr

(Poltce) duttes. It i. later dueovered that infact there was no

such obstnutU.on. For 1,e, tn the s of SADRUDIN l!!Al:lIH V,R25

a man 110 ba b en arre"st d d ehal'g f I' the off nc of
b ):'u<rt:1ngapoltc n s et free bee e th CWl't dt coye~

that theJ!'eOva f.nfaet no such obstrvetion of the palte in the

ex.:cvtton of heir duties. RUD sald at e 520.

"In h a ea .• arr st wit t JU tUied

unles the polke officer has aetu 11 be n obstructed

in the executton of his duty nd it is ot ough that

th poltee ffieell' should me e hat he

been _obt'Yct in th execution of his duty.1f
(E s1 miD).

Casel he al b en re rt wheJ!'e person i arr sted

by th pollee for being drunk and dt)ld r11 but it lateX' turn

out that the p ~son so neste<1and char ed infact never take
26beet: at al11 Recently in Momba"a a n va broupt to COUl:t

i' aft X'havt been rrest for belng drunk and dt ordet'ly.
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In order not to lose his job. he paid the 40/· fine but Is
quoted as having .a1dI "I had not ta ted a be r when I was

rre8t dft• H was also not .told that he was being arrested
for beina drunk a disorderly until the followlna rnins
'Whenhe was b 1na taken to COUl'tI In ueh Circumstance. it
would be a1 st tmpos.ible for one to adequately prepare
his defence or contact his lawyer should he wish to do so.

aIf policeman dhere to the legal requirement of informing
arrest person the ound of arrest, this can m:1n:1m1sethe

er of unwarranted arrest. as weil save the courts
valuable time. In the case of ! V. FLOUNCE NAMBOS027

&ecUSed • rre8ted for fal11n to'reaister as an a~ien from
Uganda contrary t rut 4(1) of the All R 8istr tion Act
N .S of 1973. While kina th arre t th police never
bother to tell her wby she was belng arrested. ·Tbe pollee
were apparently acting on informatioa JGcelved from an informer

, .
to th ffeet t t ceuS was a Uaandan Who had not registered
her.elf. 'l'h txuth was that Wact the accu8ed had re f.stered
h r8e1f an was oaly not in po.8e.810n of her re 16trat1on
document at the t of her arr st. The maglstr te aaked her
to go and et it and r~prtmanded the police for failtn to

lee adequat inve8tigations. This was an arra8 t on the
rt of the poltce dobvtou81y .tt of the court"

limited tt. .ch a 8tate of affair uld have been avoided
if the police were court oua enouah to explain to the aeeu ed
that he was betn arrest for failing to r ai,ter h r If a
an alien.

The Law in ya t that ven"r sted "reon hall be
P5 s d to be lnooc nt nti1 prov S911ty.~8 The .Constitution
also proh~b~ts the treat nt of person. In n inhuman y unless
.uch treat t 1 authorlzd by law(!74). Thus wher a court
ord.rs an off der b given tbr e 8troke8 of the cane, this

han not be d d contr t'y to the Con.titution, So times
, . ~ .

however,.~e tactics employed by the police i effecttng arrests
are very eh tnh n and degrading. Arre.t d persons are t

. .ttme8 beat up and treat d as if a court of law s already,
pronounced th guilty and order d that they be puni.hed. Press

29reports of such incident. of poliee beat ins re numerous. Thb
bad police behaviour of ex rciaing their uu cles upon members
of the publiC has resulted in er criticism of the poltce
fro both politiei ns nd Journalists. In one such critict •
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30the WeeklyReview wrote the following.

t Kenyansar &gre able that the task ef

th police force. like anywhere lse in the world

i a difficult ene, but t<'enyans.like everyone

else. have a d.pt of basic humantr atment

even Whenthey ar in Police hands. The Kenya

legal system demand, that a spect is innocent

until !'toyed ayilty but in practise 1t has tended

to be the opposite" (emphasis dde).
Generally therefore, one observes that the law cf rr st

a8 praetised in Kenyaleaves alet to' be d sired. Yo t
policemen, a 1 hav shown, isncre s~cb ba io refl!lir nts as
informing the a1frested erson the·reason fol' arrest. In addition,
arrests are accompaniedby a £1 nt vielaticn of be io
individual rights a en ~ln in our Constitut:l.on. ch viol tion
f ple's right by the polie dvers ly aff. ts the relationship

bet n th polte and the publiC as 1 will showin chapter ~
four ef thi per. It i. this violation of r Bill of Rlshts

by the Kenya 11c and other adm1nl$tratlv die that bas e

people like ~ nd McAuan refer to it (the 111) as not

being protec lve noughand bus becemin simply fta facade
31cencealin abuses of power". In any democratic Seciet~ U.ke

ours, two lnt rest invartably co pete the 1nt re t ,f the tate

to detect and apptehend crtmtnal and the interest cf preserving

e1tlz ns rights a provld by the law. Fromthe feregoina. it

appears that tbe practi e of the 1 w relating to arrest in Kenya

has falled to' balance these two competina int rests and I.nstead

tilt towards cr detection at the expens of lndividual

freed ,and t rty. To our polic n. nthe n4 justifies tbe
means," appe rs to' be the rule. This stat of aff irs hould not

80 unchecked. The police should be called upon to ex 'rei their
powr of arrest in a better waythan they ar curr ntly doin •
Thts will a lons way in helping the poltee and 1:'S ef the

blie to work side by ide in the duty of detect in criminals
within our tety.
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h See Appendix 'A' - i>1'\~c -:.1.
2. See Section 14(1) Poltee Act Cap. 84 Laws of Kenya

2(1) Section 66 of the P011c Act recognize the fact th t

police have a dUty to obey the Law.. Thus it provides
for th U.ability of thou pros utlon \,Inder the law.

3. JEROMEH. SKOLNICKtt'.m5%J~~:uJa!LD.;w•.•
Enfor,cem,eqt !nor.tic S2£letx" NewYork (1966)

6.
4. 10 Hal bur,," Law of land. 342

S.. As disC1Jsse4 in 1965 Crimtnal Law Review PaJo 222

6. (1970) 2 W.L•• 441 of paae 444
'7. Section 2 Cri.m1nal hoced\,lre Code .• C p. 75 Laws of Kenya

S. Section 29 Cr1minal Procedure Code - C p.75 Laws of Kenya
9. (1944) 1 ALL.E•• 326 of page 329

10. (1967) E.A. 315

10( ) Reeen 1y. 0 N OMUTEREwote to the Pres co laining

that policemen bad barraased h on the ground that he
I

a not 1n $ eion of the r eelpt aOO that the
bicyele hia. He \JOndered ho'W'h co Id .
hav a r eipt for a bicycle be purchased y years ago.

See TH! SJANRARD Y 3 1981 P ge 6.
\

11. Sectio 21 Crtmlnal Procedure Code • y. both policeman
and a privat person can an rre.. S lar1y under
the Priaona Act (C • 90) prison officer can err at
per n desoertln £1' the a rvic - R f S10.

12. CAP. 84 Laws of Kenya Section 2
13. (1967) S.A. 102
14. GLANVILLEWILLIAMSII E • 1954

CRIMINAL LAW REVIEW paS 6
1S. (1947) A.C. 573

16. P r Lord du Pareq at pase 598 £bid
17. (1954) 21 E.A.C.A. 377

lS. Chapter flv of the Constitution
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19. S ction 72(2)

20. See ganer 11y 'J}fANPAUL'S per "Adml s1bl1ity of

Evidence obtained by l11e8a1 earch nd Szure und~
the 11n1ted States Constitution" Vol.33 MODERNLAW
RE ffWpage 298.

21. (1954) 21 E.A.C.A. 242. (1955) 1 ALL.E.R. 236

22. MAPV. OHIO367 U.S. 643 (19 1) dls by

Hart n Paul ref. footnot 20,, .
23. Y.P.GHAt a . J'.P.W. ,B USLANa"PUBLIC LAW LICAL

CHANGBIN KENY t Oxfo:;d University Pr 8s(E.A.) 455

24. 566 P lice Act - Cap.84
2.4(1) A V. DICEY "INTRODUCTION TO S'l"UDY 0' \'HE LAW OF 'DIE

CONSTITUTION'l 10Ta EDITION (1960) pa e 188

25. (1958) B.A. 518

26. See ttDAILY RATIO • Marc 10 1981 "" _pa e 12
27. asa Resident g1strat <:out. Criminal Csse

No.3980/80 OF Unreporte "
28. S ction 77(2) (b) of the Constltution

29. e or e report n "THESTANDARD" rch 17th 1981
t e 2 un4er the title up lice Officers beat up,

tells COU1:t". II the 1:8 rt. one John Oyu t old the court
that fo1.1owtn his arr at h~ was b ten up by a poU.c

ins tor

30. E~e ~ REVIEWof r 17th 1978 at e 13

31. Y.P. GHAl and J.P.W.B. oAUSLAN"PUBLIC LAWANDPOLITICAL

CHAmE IN KENYA" Oxford Uni.versity Presa (E .A) t 8e 440.
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f9LlCE SWOOPS

WHATIS As SWOOl? e rd1ng to the COLLINSERlLISH GEM

QlCTlONARYaswoop or the act of swooping mean a "sudden

attack". In this context police fWOO (or a poltee round-up
s it is so time ref rred to) i the ,1:0Ce . wh reby a group
f policemen (usual1y arm ) converge in an ar a and cany out

a sudden bu& ystematlc ro ad up and lockin .in of peop1e
~moue S1,lSpected of having cotrm£t:ted certain offences. This

i usually done without any p:d.or no ice or warning. Tb
intention. it t«>uld app art is to catch the pected crtmf.nal
unaware. Thus such swoops Ife norrnallyccompanted by the
entering and search1n of dw llin8 houses nd ot er premia •

This procedure of police. swoops as a mean of uettin
criminals is very conmon in Kenya. It is no~l1y used ta

att ts to get hold of prostitutes. vaarants. brewer of
111~tt beer, aliens who have fail to re later themael 88

with immigration offlctals. people suspected f robber1es.
PEOPLEDRINt<1m after hours and tho e who are uspect to

belon to notorious gangs within a partieular: rea. If th
police decide to carry out a swoop in one area of h t .~. they
normally drive th re in their big lorries usually during the

hours of darkness. Wielding their batons they will then fore
anyone they suspect: within that Vicinity to enter into their
lorries and van$. Narmally no-on 1& allowed to question them.
After bein rounded up, th su peets are t ken to police c l1s

and it i only the followtn morning Wtln th Y appeal' in e urt
that they know why they 14ere picked up. It is not a1 Y' hat a

all people rounded up in a SWOOp know inmediaeely why the ve

been picked.
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REASONS OR EMPLOYl 'mE DEVICE

OFS,!!)gPS

Acc rding to the Police Officer Coumandi the Mombasa

Div1 ion (O.C.D sa) r. Peter O. g, the d Viee 0

police t. an effect! wayof dealing with raency

C 8 which requlre:1lZln f. te attention. For le tf it

is r quired to arre t all the prostitute in y, Ziwani

Est t • it ~u1d be futile if the pollce e t.o carry out

indlvidu 1 arre ts ev ry day. 'l'hu the b st y to en U1;' that

all. or at least most of the prostitute are rre ted:1 to
c rry tap in that est tee If you arr st th ind:1vtdu11y
on different days, word would 0 aroun that prostitut s are
being arre ted and the others 'WOUldfIe. In this way th d vice

of police swoop will curb prostitution in that area edi te1Yl
at least for time to come.

Secondly, Police swoop ave time 8S well as labour. Ours
is small police fore and obviously th governmentcannot

aff rd to misuse the few policemen we have by for instance asktna
them t tr 11 and investigate everyone suspected of engaging in

such activities as the brewtng of illicit brew or of prostitution
or of s8es:1ng implement· for eotrmlttin crime. Accordln ly.
where the poltce suspect that a rticular crime is pre lent in

one are , it is eh aper to carry out a swoopin that area rather
than investigating each individual case reported in that are. In

such a manner even thos criruinals whomight have been carry

out their 111egal activ!tleR underground are likely to be unearth d.

Th police therefore resort to the device of swoopsbecaus poU.e
swoopsare, according to lfr. "fuga, ehe most effective and efftc.ient

wayof curbing "illegal ctiv1ties that are beine carried out on a

large scale in a particular area".

Given the small size of our poltee force and given also the

rid rate of cr1m1nal activities as reported almo&tdaily in our
2r 6.~ On cannot deny that 1Jl eOOthe device of poltee swoop i

essent 1 as an efficient wayof deaU.n with exigent tt r as
they aris. However.as I am just about t illu trate below.
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this device of police swoops has invariably been misu.ed to infringe
upon the legal rf.shts of many people in this country_ 'lhe
Con.tit tion rantees and protecte one's freedom of ~v nt.3

e trlcttons on onet movementcan however be imposed in the interests

of defenc public safety or bllc health inter alia. Unle s
curfe has been sed aeh individual in this country is free to

ve a h Wishes so long. of course. as the interest of oth r. are
resp ted. Each citizen of Keny is also protected from i n

4 5treat nt, deprivation of hi property and the arbitrary search

of one's per on or pI' .e.6 In the remaining part of this chapter.
I int nd to examln how police s p have been carrt out in
this country and ether th police have bothered to re$p ct peoplet

d.pts whi! caxryin out polke .woo •

'mE PRACTISE OF POLICE S~PS IN KENYA
.1 1 q

Mymajor com laint about police sw.:op. in thb untry is the

unnecessarUy brutal and strict manner in which the police conduct
themselves during these manoeuvre. Obviou ly the advantag s of the
device of police 01' as means of ettina riel of the undesirahle

in our country is well WIt. However, the potice tlllst b cautioned
that no all those people rounded up in a 0 are nece s rily
criminals. 'I'llIu it i essential to tre t them with somecourte y
and humanity_ Secondly, the poliee should be re trained from acts

of inconveniencing law-abtd1.ng membersof the public whl1e in their
hou es. ~t times. pollce swoops usually culminate 1n policemen
entering innocent people's houses and unn cessarily harassin them.

On 6th M roh.. 19 1 in the Changamwe area of Mombasa.I perso l1y

witnessed a, pelt.ce swoopwhich t t tel' learn't was abed at c.learing
the town of thug. On the material day at around 8 p.m. polic.emen
started moving around picktng nybody t.hey bel! - was a thu • Noliio()ne

was iven the time to explain whether l' not h or.h student,
10yee tn tolo1no%' simply a the~ in t.o the 8 ps. Who vel'

tried to co lain ri ked b beaten up. P ople r tol to
re erve their explanation for the Magistrate in Court. Wor e till,

the swoop not conlin in he street.. The poliee ent red

peopl •s houses where they caused unn ees ary inconvenience to people
peacefully r sti in their he Be·. In hort, the op ~onduc.ted
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in a very unpleasant manner. It did not comeas a surpri e

therefor when two days later, an Assistant Minister for
Labour, lion. hariff Nassir bi sted the pol ice over the nn r

in \diich the swop bad been carried out. The Press 7 quoted
Hon. Nas Ix as saying that al.though swoopsare necessary as

a ans of ending acts of thua ery" it was bad for the poU.ee
to inconvenience wanancbi in their mes whit carrying out

their ps. Hon. Nassir added#
"Wewill co-operate with the police when they carry
out th ir swop a in t thus in the stree • but

they should not distrub wananehi in their homes late
7at nightU

t is even more unfortW14te 16 that sometimes. people

w. 0 are netted in such swoopsancl against whomthe police have

no evidence to prov that they are thugs are simply char
with the offence of betng "drunk and clf.sOlrderlyft. Infact of

1 tea th:h offence of being drunk disordeyly has been so

muchabused by the palie following the arre t of innocent
per ns after a police swoop. For example in th lice swoop

8of 6th March,. 1981 at ChangamweMombasa the ress reported
that police laid an ambvh near the bue stop and arrested people
alightin fro buses. Those whore found not to be thug were

taken to court for being "dwmc and disordl!rty.n However. one
ict of the swoop s surprlsed bout the whole purpose behind

the charge because acco1:.'dtnato him, he tthad not tasted be'U'1'
9whenhe arreste~. It ~ ld ppear therefore that pol1eemen

arG too anxiou to charge ev ry person they pick up following a

polie swoop. 1£ they find they cannot charge you ~tb the

ffence of armed robbery or p1:Ostltution or failing to re lste1:.'
.s an 1i • t t is not the nd. They e n always charge you
with being ttdnnk and disorderly.1t It is terial whether you
we1:.'einfact drunk or di.orderly but somehowthey will try to prov

it in court.
The device of pollce ps as illustrated above, is used

by OUIt llceman in a 1:.'y.rbitr ry asblon. People ar

t 1y tr t and their hou e are 81:'bitl'arUy enter into
and s reh wit ut due r et. f cme's per nal roperty. All

thee acts are Unconstitutional as per ehapter five of OUI:'
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Constitution. Sadly enouah. myobservation has been that Where
peOV1eare picked up following a swoopand charged with beiDa

drunk and disorderly. most of the time the burden 1s on them to
pE0ve,tll4t they were not drunk and disorderly. Since the fines

are not'tUal1ysmall. most people plead guilty not because they are
guilty. but because they want to be released and go back to their
work.. Both the poliee and the co rt (surpr1s1n 1y) tr at such as

guilty and it 1s up to then. to pr ve their innocence. 'lIds is
tmproper.

Other pol ice swoops ar cB.rried out under the powers granted
by the Va.srancyAClh10 Section 2 of th.e Act defines vap-ants as,

inter alia. persons without lawful employmentto provide them

with necessities, persons with no fixed abode or persons wandering

about and begg1n8 for alms. From the Act it 18 obvious that

prostitutes a~e vagrants since Section li!l says that prostitution
hall not be deemed to be lawful employment. Section 3 provides

for the arrest of any vagrant and provides also that a police
officer shall Ut'est any person whomhe suspects n!tR9D reasonable
sroundsft of having conmitted an offence relating to v6gx:aney.
Thus it 1 clear why prostitutes usually fall victims during
police S'f«)Ops.

Thoughthe taw 1s that a police officer can only arrest a
peJ;.'son"upon reasonable rounds" that the person is a vagrant or
has cODllllttedan offence relatln to vagrancy, this section of the

, . s\) ~'c.
Act has been interpreted so widely by the poU.ee~ops that have
been meant to bring in vagrants have invariably resulted in

innocent membersof the public being charged improperly as belng
vaarant:'h This 1s because during most swoops some poU,cemendo
not bother to estab11sh upon reasonable grounds whether infact the

person being picked up is a vaarant. Whatmatters is what the
p<.'ltce think te. I shall iUustrate !>y a, ease.. In R V, MOHAMlfE,J!

AHH!D\\the alleged~vagrant~wa found wa ~1ng along Digo ad in

Homasa at around 8 p. • He was stopped by "the police and chared

for belng a vagrant. At the hearing of the ~a8e. the alleged

vagrant told the court that he was a fifth form student t
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Allidlna Vi ram High School. He explained that he if." d with
hi rent l. I Di Road and that he had.be n arrested bou

tWObl ck fr his While in to. shop. The Ma8istrate
fund the allea vaarantts expl tto f ir1y ati.f ctory

and r le eel him. This ca, t11u.trate. that at t. Sf poU.c

act in a rath r perfunctory manner whtl rou ioa up ear nt •

Th y do not ther to eatbfy th el" 8 that infaet one i
ant. a l' quit' by th law. least they should hay taken

the trobl to e ti n nd whether, on r asonable
arounds, he f 11 within the d ft itton of • vaarant.

Equally unf rtu te i the in 1st ee on the part of th lice
of he iain nindtvtdual ident.ification cards and other
d cuments. 'ailure to rry one' ldentiftcatton C I'd i no
conelust proof that on :1aa vaarant. In answer to ~Que8ttonII
f 12 -,-- .o my questionnaire one JuU.u, caAwa complain that he II once

,icked u, and locked up • a y grant Itmply bec u e he an't

earryina hi, identity card. He was ly rei ased the fol10wt day
when ne of the polic off tel" id h knewh. • Mysubmisslon i
that the poltce s uld not round p ple in poU.ce swoopsand char.

them with v. aney offenc • atmply b cause of f i1i08 to produce an

Identity Card. fbi, 1. the wron criterion of identifylna gr ne
nd it only rewlts in innocent p1 bein bj eted to unn ceess ry

inconveniences.

In conclusion th I' fore I u1dt that there i pleaty of

roo for nt in relation to potice s and the nner

of earryin thout. Poltce swoop should ~ oraaniz d in
orderly f shion. If swo p i. t for brewers of illicit be r

or for th 'e Whodrink beyond drinJdn hour., then only tho e who
f 11 into that ca 80ry should be rounded up in the swoops. It is
both unf ir and inhumanon th part of the police to pick up even

,.J
an innoc t by-st nd I' wb. does ot bre th 8 tel beer nor 1. drunk

and disorderly. Only thos person f 11 into the cate ry

of cr 1 for which th 'Woo was intended should be picked up.
People uld t b picked up arbitrarily during police swoop
nor shoUld th police U8 ans of hara '108 innocent
P I' ns. Extr toienee should b obser d by the policeL ps. LAv(~,
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All p tsons whowish to Siv any explan tions hould be allowed
to do '0 rather than being told to hut up and reserve their
explanation for the court. In thi manner, 1 convinced
police woop will eventually be made to pl Y eh re ~eful
role in th inteM c of 1. and order in this country. The
poltce should resl1e that where er of the publtc feels he
ha been unfaixly treated, he is n lon er tivat to b y the
1 w. This could ev n tun h into mol' hardened criminal. ch

a situ tlon should not be allow in thi country.

USE OF GUN BY 'DIE POLICE

Bef re completf.ng this e pt r. 1 would like to ay

as cone rn. th· us of gun ncl fire by tb pollee.

rei te to the u of fir by th police duri t
of 1'1' sts well s durina polte s op.

trictlyspeakin • nowhere under the KenyaLaw1s the use of

a SUB r8C nded. Th police ar only author bed to u e "reato ble
forceu13 in ffecti an aue t. Ofcour what is rea n b1 force

de ds n th ell' tane of the e. WhI' an armed aster
chell nae. poU.c n and ehr aten 0 .hoot. it \JOuldbe re aouabl
for the police to shoot at the a .ter. The policeman, like any
other rson i titled to defend b 1f by all po sibl means
o 10n as th y are rea80nabl in the cuc t nces of the particular

thina
This

ki

ca •
However, what t concerned with here are the indi Cl'im1nate

acts of of palie n. It has be n knownthat dUE police
s p. or nipt trols, so tri er - happy poU.c n do not
h sitate to aho t t tnnoc t l'son nd claim lat l' that they
(the vict ) wer e .pin from lawfu arrest. Rae ntly the Kenya

Court of Appeal dbm.. ed n appeal a In.t a sent ce of death

imposed on police officer for shooting and killin young n

at t 1. The ccused polic officer d tried to ¢onvtnee the
court that he ahot and killed the deceased bee se the dece wa

seen trying to 8t 1 a car and on b t.na cullen eel to stop he(dece sed)

tried t run awaywhereupon the accused shot him in the legs. Wact
medic 1 idenc showed that d eeaaed had been shot throush hi j w

and into his br in at clo e rans.. Boldin that th polt.ce officer
.t be hanged. Mr. Ju tice a.B. Hadan. • Justice Eric Lawand

Mr. Justice C.H.E. Miller ruled.

"In r view. Mr. Ka (decea ed) could not therefore
14

have been trying to run away a cl tIDedby the ppel nt."
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As this cas. cl ar1y illustrates 80 of our policemen
think they al' l~ensec:i to kill. Th y bel1 va they an always

, ,

tho t t kill et· y with it by clattDina that the vict

a an robb r tryin to eee pe arrest. 1 should submit
that ven wh 1!'. on 1. ttempting to escape fr ~e poU.ce it
1 al ya d su hle that he be hot in the lesa only. 'A robb I'

who1s abot in the leas and .t kill instantly can b h lp£ul

later beeause he can be de to dls lose tb hiding place of hi

eee lic a or even hia 'bOasl. Such v 1ub1e Information can not
b ot f'r a dead thl f. It should t b imagined that 1
againat th id of as oti dead crtm:t..nalswhoar seen
kU11na and robbins £naoeent people. f'ai~fro it. Wh' I am

I

elucld ti u n 18 Uh fact that not 11 tho. shoo~ II

read of ar re 11y justified. In March. 1979 for le, 0 e
Mt:., Alfred etta s onafully and unlawfully shot nd killed
by the lice in trobl. Decea ed'a wtfe eucc ••fully th
Attorney-<Jenual and it was order t t d e sed' a family be

1d 330,0001- .s ation.iS Obviou.lYnot y families can
bring b actwn whena er of thetr f 1y he been unlawfully
shot and killed by the lice. This I' quirea lea 1 servic which
is beyo th re h of people in this ntry.

In lC4nya. the Attom y-Gent»: 1 Hr. J a Keru baa clearly
.e: too at it f. Ule •• l under the ru1 of law for polic to

t or t to kf.1l sua ts unless" tr cl t ee"
16make this n .s ry. The rule of law as .brined 1n Sections

71(1) and 12(1) of r constitution &rantee. It's citizen. th
sanctity of lit and U,b rty. 'l'h government therefore has a duty

to ensur th t the law is lntatned a d respected
that any Wring nt..on the law are punished. This can be
efficiently done by lettin it be kno to the police that unless
it la extr 1y n e s ary. the liee should a1 ys I' in

1n th holst 2:. Cowtt. he· infact on ee .slon ivea ,1:2:on
172:eP2:tmand to t.ri er-.happy polie n. I would therefore ubmit

that it is at estrable t the pollee .boold be dvised to b
e eful in their use f fire rms. lndi crtminate acts f shooting
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even at innocent wanancht only ke members of the publtc hate

and fear the pollce and under such circumstances, we would not
expect the pubU.e to co.operate ~s fully as required in the t sk
of inta1ning law nd order in our country.

I support the vi that tou 1el b taken aaain t

t as killers. Ho ver. the Id like to see
taken are measures which fall with1n th scope of the law and are
considered reasonable by all right thinking people. 1 do not
think that it would be reasonable to responel to the curl' nt crime
wave by shooting .spect d robbers on sigh&. Even U Parliament
were to pas legislation empowertn the P l:k to kill people
sus ected of armed robbery. that would be b d law.
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in the rural reas. My ar nt is th t since f th peets
1 ek d up in cust y e Id b innoeen pel' s a ince be in the

eell alone 1 no convictt n, the peopl sbo Id be tre ted decently.

My cone tion is that olk cell sh uld be kept a et an as
pOssibl b , se a per whoi ept in d rty c 11 d tven
dirty uten i1s and beddin s t d lop attitude 0 rds
the police. He will hate them ( lie) for t y t treat d
h whit· in the eet and i i difft.e .It for h per n to
eo-operate with the police.

-1. '
I ~terview two people whohad had the . sfortun of sle pin

in lice cells and their rave 1 tion re shoe"inS. Both, .
cotnplai1'led fulled for barras t in th police ceUa. R. M1 1a
for inst e was rr t d and c r ed fortrespa • Ap rently the

,
poll<: simply arr steel him beau a few d ya rlier so had b en

at eked by thu net hour d. It ld ppear theref re that
a ener 1 s op S caz;rled out. t the time of his ar1>et

was a bit too early for any thus" to he o"t - 7.30 p.m. While in the-c611 he v n to contact hi relations and iufo th
by tel p ne t in police tody.

Whenone t i th cell ur is that all rtie1e
0(\

and ny ney on him is ta n and k by h police n" u y.

u 1 ter r turn whenth &U pee is reless d f1' th e 11. rin

myresearch 1 di ever tbs at e th pol:c:e do no l' turn all
the i they ght have t ken from the per ons whowere loc d P
in the c fl.. What omepoU.c me do is that hey do no r o1'ddown
all arti le ( pecially ney) tbs they y hay t ken fro the
suspect. to the cell n one tries to qu t n this et v ry

stile reception from the police. A1ternati ly. the poltc who
took the rt1c1es ght be off-duty t the ttme the susp t Is
ev ntual1y re1 ased and the policeman on duty mt ht enulnely not b
aw l' that intact somearticles have been ~ ngfully tak n and k pt
way fro the suap t. It was precisely under these cire tanc that

Philip Odede·s glasses an ney got lost Whenh spe t t the
2pollc ells t • C ntr 1 Polic Sta ton 1979. My

submi ion is that ch polic activitte ar not nly unconstltut1o 1
but hey amount to theft under our taw3• Althoup th 01ic ar also
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subj ct to the 18 and can be pro eeuted for such offences, no 11y
th per n f~m: roperty has been tak in th cells is too
~ft' u:i. to re -rt the tter to Senior officers or t t s h s ly

does not knowwho took the property. Com;equntly eh persons just

keep qui t and the only per ons they y talk to are their friends
and relatives. Those whousually suffer ucn losses are tho who spend

y be a niaht or two in the cells only to be releas the fol1owin day

or charged with v graney and then rtep crt tad.

Probably the rst aspect of Police e stody :l.s the physical

Itre tment of spects. Th Constitution prohiblts t:01:'tre or any
tnl!tuaWl treatment un1 of course authorized by law such as a cJe th

4 . . .
s ntene or corpo.ral punishment. Ho ar, it is n t ~sual to read

:in the press of case, whereby aeees r us e laltl of liee

beatin s while in cus ody. I used to th1nl(.only the junior staff Of

police did these acts ut it has cometo light that even the Senior
Police Officers tbemselves mistr at suspects held in cu tOOy.S Thi
is a poor reflection on the part of the Sentor police officers beeause
one ~ld expect them to know the law better than thetl: junior celle gues.
This i an ind cation· that Wact such senlor poliee off1.cers t ly
ignore the law .•. it is not a question of ignoran e. Sometimes su p ts

are subjected to host~le inv~stlgatlons a panted by ~orture wh11e
in cu.tody so that the police y -at confession QUtof them. Such

activities and pract1 es ar fIOt only unconstitutional bu.t they re also
111e 1 und r the e ld t wereby a c;onf s1 n $0 bt tneet is

6tnadml stbl. On the· • t cidents of torture 1n polk ells 1'e

qu1 e prevalent and most of th y battribut to E son which are
tndefensibl unde t 1a. Some cases will se to back up he

above.
In R.V. A LAllI JARS07 policeman 8 ~har8ed with rd r f a

per on who n a gr p that had been rounded up_ It ..s all ad

th t the U.eeman kickecJ the d e a ed in the bladder. Th d ctor'.

report aho ed that death had been caused by the rap~ of the d eeased(s

bladder following the kick by ae sed. Eight wiene e8 tes lfled befor
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the Re idoot Ma81st~ate that infact they saw ccused kick the
deceased below the abdomenand that tnfact the pollee had ~efused
to t ke the decea ed to the to11et whenh so requested them. Th

maglst~ate comnltted the accused eo stand aLal for mlrder after

hearing the PreU.minary enqul1:Y_
8In the case of V. EI<11LANNt.ARlGOR the, accused wa charged

with stealtng from a dwelling bouse contrary to Sectton27~(bl-
of the Penal Code. The facts were that on 28th .July, 1980 at

RondoEstate in Nakuru. he stole Shs.310 and one hat valued at 65/-
from th house of a Mr. EmandeLeleltte. Durin the hearing. th
accused alleged that the police used a pliers and pierced his
urine genital. ystem (penis). The accused whowas in great 3gony
sbo the penis to the gistr te Whoruled that th~re should be
a tc 1 examination. Tbe examfnation pro this to be true and
that the wound & becomin$ga ec:>ue. The ma istrate led that
the concerned poltce officer whowas allegedly on leave, should be
call d back t ve an explan tion. MeanwhUe eeused was re1ea
un free bond.

These re ju t but a few exampes that Ulu trate the ultimate

ans of demonstr ting poltce po r - use of phy ical force or violence.
Usually this 1s done in order to et the susp t to confess. But at
times. i is tmply an expression of police aggressivene 8. In a

country lUte ours where the majority are una\lare of their Le 1 rights,

such poliee practises pass undet cted Thes practises re not only

l11eSal but they also affect the re1a ionship between membersof the

publk nd the police and worsens this relationship. This doe not

augur well for our police force which has been frequently ref rred to
as disci pUn and ·effective. But no one wants a si.tuation whereby
ju tke 1s sacrificed for eff:f.c,iency.

Since it is not particularly ~ ortable in poU.ee cells the
ends of justice would be better served if the police ensured that
there are no unneeessarily long delays in bringing accused persons
to co rt. In any ca e. the Constitution provide that once one 1.

10charged th h arin of the case st be 'vtthin a reasonable time.
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But the pol ice, even whenthey have investigated a case, take

too long in somecases to prepare a charge sheet. The question of _

delay in fbd.ng a hearing date should not be blamed on t.he courts
alone. Delay CQusedby late prepArar1on. typing, signing or

forwarding of a charge sheet or any other documents required in a
crtmdnal process mayb merely due to police lndolenceinertia,
or incompetence. Sometimesinferences of poU.ce malice cannot
be rul d out.. It 1$ not unco1lll1Onfor an arrested person to ramain
in ~lice custody for a long ttme before being formally charged

with an offence. Nor is it uncolllllOnfor an arrested person to
have stayed in the celts for prolollged periods merely because
ftling clerk in the police records office has misplaced the fUe
eontaintn the charge sheett or other doeumenClsrelatln to the
ease. R.ecently, the ehief Magistrate Mr. FldaJIuss ~in Abdullah

blasted the police follOwing a case whereby someaccused bad

over~stayed in police custody stmply because the po11ce failed to

bond a witness and the case bad to be adjourned from t:trne to time.

The offence had been conanitted in Gotober, 1980 and upto ebruary,

4th 1981 hearing had not started because of police fa11u~e to bond
a witness. the Magistrate said:

HTh:i.sis Vel'Yunfortunate. The

accused have been in custody
since October. 11 last yearn.

Sometimesthe delay on the part of the pollee ls caused by

defeetlv"! charge sheets. Thisean be explained in terms of
incompetence. inadvertence, or laziness on th~ part of the pollee
officer involved ln the investigation and'fram!na of the charge.
Some.time.it could be attributed to maliee on the' part of the police.

It is not uncommonfor ignorant or ~11c1ous police officers to
unlawfully arrest and confine innocent or suspected' pe.rsons for

lengthy periods before preferriftl a crtm1nal charge against them•.
:The police despite beina empowerecltore!'ea e suspeets on

. 12
batl for less serious offences. they sometimes d olde not to

exeretse tbis power at 11. Consequently. suspects whoare not
13released 9n bailor brQught to court within twenty-four hours

I>- eo.~

Siiffer both psyeholo teally and economically while in custody.
SOme loose thelr jobs and have their family it.fe dis1:Uptd. This

is especially p thetic assuming the person is later acquitted or
discharged by the eOU'l't. Althoup Section 36 of the Cr1minal
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Procedur Cod empo rs -the police to r Ie se on bail on who i not
suspected 'f tre son or murder or where it is ~practicable to bring
the suspect before a magistrate within twenty-four hours of his arrest,
Practise s shown that the pelie sometimes refu e to grant bail in
such minor c ses a bing round drunk and disordet'ly. It 10uld appear
that polic powers under section 3 criminal Proe dure Code are very

parin ly exercised. Accot'dingly, I would suggest that a list of
b 11 ble and non ••b Uable offences wbould be posted at each police
station so t t thc~police an al ys refer to it ~~ere in doubt.

PROSECUTION
This is the final sta e at which the arres ed and charged erson

finally discovers his fate. The police playa vital role in the
prosecution of persons who are che?ged ,dth co itting ,various offenc •
And the police perform this role 0 z lously bee use of their over-

ct '. e:t1to secuze convictions. It is for this reason that some
policemen somet1 seen go to the xtent of fabricat an concocting
evidence against the persons they have arrested on su pic! $ of havtn
eo~itted crimes. Such c ses are not uncommon and in most cases. the
police et way wit it because their viet ~s have been safely kept at
a dis dvantage d!e to their long stay in custody.

The vast majority of th prosecut ons are undertaken by the police
and the decision whether to prosecute or not rests in each case with
the police subject only to the right of the Attorney-General to enter
a "no i".. Latin for "unwilling to prosecute" ••which has
th effect of stopping the case. It is the duty of the pro ecuting
officer to obtain statement from all the prosecuting witnesses and to
set them out 1n wrtttn includin a st cment of his 0 vidence.
H must also atta h a summary of the f cts on which the prosecution
will need to rely.

It 1s an e sential part of a fair tri 1 that the prosecution
witnesses are warned to attend Court and the 0 fleer prosecuting
should do so "rith absolute fa rness and iJn~rt1. lity. The police
shou1d not aim at ensuring the conviction of any arrested person
just because he is a suspect. He should be given ample time to
consult 1:.isLa or, if any and to contact any persons likely to

14give evidence on hi behalf. As D.H. B yley has wttttenf nPolice
ere to serve the ends of justice, the acquittal of an innocent accused
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C\.s...,should be as important ~ the conviction of the guilty'.
Howev r, police methods 1n Ke Y8, swell 5 1n many other coontri s.

have Ion een us ect. It is not . r {sin t t the ~nya police have
at tt come in r t.eir ere ~f c~itici on the score of shaping

no twisting evidence in order tosec re eo vtctions. 'theundesirable
practise of co coetl n has bee ~ re or 1 s art and parcel of the
prese t Y lie " k1n.. The intri i118 question ist How tII.leh of

Q.A.<MA..~this infact goes on? This i not the kind of question Whtch admist of
an e sy answer or n it be t to the policemen th e t expectations
of obtaintn candid replies. My o~n experienee during my fourth term
clinic 1 Progr e ba le ~ to believe that the police soroetimes
engage in the prac 1se f leading the witness t their t stin¥::>nyand
asking the witnesses 1f eh and sue is t e rather then allowing
them to volunteer evidence 1. their 0 ""~rd. So-metitne ~ mcr nating
evidence is planted on the accused.. On are wh re the public has
compl ined aho t police propriety is the practise of lant1n
'changea' (11 !c t tiq\lor)or bhang (Sot"va Cannabis on arrested persons.
It has not be~nun card of for the police to force a bott e of such llquo~
into t ie hanc1s 0 a percon and force him to 181k with it to the poU.ee
station ~1ct'eh is th c rgc ~th posse sion 0 t e samc.14(a) Thus
evid ce s creat rather th bein di covered. Where there is such
fabrication of ev1Ac~e. it is almost impossible for the magistrate to
detect it.ibrse sti 1~ the &Cc cd ~ 11 ha e b n so much tortured in the
cells that few r br va e to speak t the t th to e court.

15In one Indian case. wh re Jod A.N. Mullah acquitting a person
~ had e rl1er b e 0 vt~t d on f tse evidence. h s ids

HOn the conclusion that ~"e have reach 1/ we.have no dOlI t
that Sir VJSthusa Sin as fabricated ev ry bit of evidence
in this ease" , Blasting the police. e continued: "The police
force seems to consist of so many undependabl officers that it
is almost !.mposs1bl·to investigate their m! deedsu•

It is important to note that what jud~e ML\11ah td 1s not very
f r from at Y j. -gistrate d judge Wluld say of the Xenya Police.
It is not uncommon for the poliee to be blasted for poor investigation
and for prosecuting per ens even where they 1 ck the necessary evidence
to sustain a valid conviction. But some pa1ie n are good at makin

16up stories and getting away with it. In the ease of R V. HAMISI ALl
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police constable had been charged with ss u1 in man _om
he t in the streete. But in the court. the ccus told the
Ma i trate that infact it was t e co iainant who as u ted him.

The Haglstr t seemed to hay preferred the accu ed's htory the
compl inant ane!he thus acqu1 too th police cODstabi. :;'y vi w

i hat the 1stI'te unneces 8ri1y put too much tru& uccu ed.
Surely in thi co ntry it is t sy for ny ordi ry citizen to
attack policeman in the etr et. Potie man in thi country are

eatl fear d because 0 th wi e power h y pas s. Accordingly
their wor st o. a1 ys be taken a ai4 the word of the
ordinary m r of the bitc.

Ll ten to the nner 1n which policemen carry out th i.r
pI' seeutions one ,~uld b led to the concIu ion that most of tb
81' not adquately trained as pro eeutors. Surely. '01' strtct

to 1 re latl0 s duri ros cution, on uid have
prac ise in tha f ie1d. to me

hat n st c s s a lie n i left to i ad imply
use e was inwlv in t e arre 0 nd t

sul~Sf~~tentnve ti tion of th case. rs regard
i 1d 0 the Pro the co corned

fieer. My submission :I. ers s adequat ly
tr n :l.nthe art of 1'0 so that 0 t e 1e 1
r u1r nts a I' ards th pro ecution proc SSe 1 help in
a prohl a per n und r t e wr law or
the or framing of char es all wh1c unn esr11y 1 then the
tr:l.1 thu 6ubjeotin v n I' psych 10 ieal torment
before he eventually kno his f te. I am sure b tter mastery of
the rose tlon f litte uid h lp in th quick di posal of
CAsea ~nd bence all tate the probl of too ny pcopl being
held up in th cella.

In ehb country. the police arree off ers. carry out
in tigations nd pro acute the offen' r. At 1 st the police
carry out the function of prosecuting in the D1etr1ct .1tr te
Court, Resident Ma strate Court up to tha Chief gistrate Court.
It is in these courts t t the unfair t ct~s of the police durl
prosecutions are st re lent. 'nlisis es ci 11y so in Criminal
ea 8 Wher the eharaed p rty is unrepresent d by lawyer. It i
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therefore ea y for the Polie duri their investi ationa to look
for th t evidenc which ~11 help ch s cur a conviction durin
the prosecution proce sand i or ny vidence that would help
th accuaed. In this mann r, he rules f tur 1 justice ar
flouted the aecus d is It afforded a fair trial. 1would
add that th at ard of justic i h gr ater in civil ca e
where each party (a. i. usual eas) • a lawyer repres ting h •

My contentio therefore ia that th pre. nt .yst whereby
the police rrest. carrf out lnstt ation. as well • the
pr seeution jn. the 1 wel'courts i. n t th b 8t 8y.t • As 1 ve
indicat the concoction f evidence and th fr of case
sainst innocent reo is not un • For Ie Ma istrate

rec aUy aCqUitted a '0 who hael en char ed with sf!'eling heifer
b au e th c rt found out that the police had Ir d th char e.17
'!'hepolic are th e1 s not well 8 in th law. The little
trainins they let do 8 not pre re them into· tent prosec tors.
On the whole. t do not think the ty f pr • c tion should be carried
out by th P lice. I .uld rec nd a .y.tem whereby have a body
6f independent nd' lUied lawyer8 who 1d be tw.te4 with the
duty of pros cuttng and not the polie. Thi ld sur tbat justic
i don .i 11y in crimi 1 ca.es. Obviously ch yst Id b
auch re expen ive but in flf'J view it i th bt way f ensurin fair
trl Is in our court••

ERSIT'{ () N/},~ :-"".

UDPA""
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CHAPTERFOUR

PgLICE RELTIONS WI'll! 'tHE P!1BLIC IN t<Em;A

Noone can deny the f et that for any polie fore to f netion

effecti ly, there st exist cordial r lationsMp bet en the police
and bers of th blie. In n at sphere of cord 1 relationship,
the pollc e a1 y count on rs of th publtc to help in
det tina cr 1. vho y hav n into hid - or in king ane8ts.

S I rly whr the relatlonaht b ten t~e police and the member

of the 'publiCi ts corel t,. th poU.c can al y. find it easy to et
meIoJ)ersof the bU.c toi 1d ce in court otherwi e this would
not be ea.y 1f ere f th publ1c are al y8 avot 1ni any cont ct

th the lie. In er 1 th efor ther re t'l • ad.anta e
. ~

that will b aain wb th I' 1 ti nsbt, b t n the poB.c nd he
pUbU.c1s cordi I nd pr b bly the te8t advanta e i8 t t $\Jeh
cordial rei, tionshi, will ke the poltce function of lntaining pea.ce
and ord I' _eb eaater nd,l aaant to carry ootll

Tbe pur a f the chapter 1a to ne the chief c racteriatic
of lie I' 1 tlonshtp th the bit< in Kenya. Giv n the fact that
in Colonial Ken the lice ln~titution • ba 1eally an mat. ' t

0-£ oppre at n a d therefore wa vtewed with contempt e8 11y by th
African, I shall examinehere wb ther thi attitude has changed with
the;o 118 o~ independence. If- it ha notchansed, I ahall ende vour to

indicate reasons for thts attitude nd at of these rea ons will b the
re u1t of my re earch (tnter e and nawers to myquestionnaire).

Most of e 0 an wered my questtonnaue1 (Q.12) WI' of the

opinion t t the ret tion&hip be en the police and the public in
Kenyawas ant sont tic. C'r, of th answered that they bl

the police for tht bad relation hip_ In other rd. it t the police
"force which s conducted it elf in ueh nn r as t auta nise

th ir relationship with the other ers of the public. Much s 1
uld rtly aree with this a sertlo _ I must add 'hat era of

the lic are t entirely free fro b1 me. Section of the Public
~

canno ese pe from their share of he blame in obstructin th polie
in th lawful execution of their duti 8. Quit often. d nstrations
(e. c1811y by University Student ) ar ecc nied by tb throwing

~

n
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of tone at th police and the u e of words calcul teet to provo
them. Thus membrIPof the public also have tbeu IPhareof bl

wben it Co t findin t Who 1 to bl for this at te of

aff ira.

In my tnterv1ew with the Officer in char of Cent~al Police

St.atton, ~ uob! on 12th February, 1981, t.he Officer, Mr. Obiero.
agr d that 1nf ce the re1 ttonahip between the police and the public

1n Kenya1.Snot a cordial 8 i ught to b. However,he added

that thts 1 only true as far a l' lationship in the urban are s

18 concerned. Mr. Ob1ero ph siz t he was eonvtneed that

in the rural rea, the pollee' t uuch help fr er of the

public and that public response towalld, the pollee in rural are
i e1!'11y positive. Mr. Obiero,. 1.dhe had l' aeb thi

conelu ion after baving 100rkeciin rural area for quite t _ before
eoDl1ng to Nairobi to take up his pre nt post. He also a eed tt
most membersof the public vtewed tlhc police with suspicion and are
normally unwil1in8 to as 1.t the poltce in carrying out iny .t1 tions.

n the relationship between the police and the bile is not a
cordial as 1t hould be.. it is lmportantthat we find out why thi
iso, 0 that atep of tmprovln the relationship can be $U e ted.

COMPLAI NS'l TIlE POLICE

In tryf.n to justify theu cl that it i8 the pol1 e whoar

to blame for the a re1 tionsh p xist1n bet en th police and

bel'S of the publtc, t of e people .1 hltervtewed aceu

th poltc;e of haJ:a stna innocent people by exees ive us of th ir

powers. 08 t se.l interviewe were Univ l' tty students and1(.)
on of them indicated th t once in 1979while h s in poU.ce
u ~dy he wa tt bjectedto· tortur _ rtdieule ad ~u b e

he wa.s Un~veratty student~ Ue dtd not indicate the nature of
toureure he wa subjected to. but 1 would think he meant he

malw~n<11edby the police after having b en picked up for tre s.

Most'policemen view University students a trouble makers. This.
c.oupledwith the general hatred the pol~e have of the Vnt ratty
students. explain why lDO t students hay invariably complain of
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having been treated ven worse than other ember. of the pubU.e
when r th y have the misfortune of gettina into the hands of the

pou.,ee. Indeed when I went to .eek an interview with the ffieer

1n ghar e of Cener 1 Poltce Station and 1 introduced myself to the

receptionist at the counter, h excla d2 "Ob, you ~e th trouble
ker,." But X UIIst add that I und Mr. Obtero (the off eer-1n.eharge)

a very eo-operati 1:sou.
Thus one jor compl lnt r {sed by member.0 the public galrist

the po1iee 1s the latterts unneee.·ary use of force. P licemen have
been knownto b t up people not only 1n th police ~ell but even
in the streets. Re ently. it was reported that ne Mr. EtLan I<alun

• beat n to cia th foUowin a pOlS,ee. op in which h was among
2those picked up • eh incidents do not creat a good 1mB of the

police in the minds of oth r rs of the bite. It kes the public

bate th poltce and this do I not help ch if th r lationshtp between
the two i to be cord 1. EkowDaniel has writt thus: tt'lbe utt te

responsibility lor malntainin law nd order rests on the overnment
and 1. exercf.sed on itts behalf by the poliee. Ho vel', th met;hods

which have ben adopted by the polic to control di trubance have not
escaped critic! • Th y include exeeS8iv and wrongful use of force

firearm· inst narmed people, lack of b n psycholosy. 1mproper
f ••3use 0 tear ga•••••• ~
Other have complained that the dce are in the habit of

harra~stng joqrnaU,sts especially whena joumaU,st is taking a picture

that the poli.ee do not want taken. Recently a Journalist was be ten

p by the poltee because he ttempted to photograph them hUe they
(the pollce) wer sleeping in tead of keeping ord r at a polling tat ton.
Compla:f.ninabout the incident, Peter Mbaeof Meruwrote to the
WEEKLY REVIEW as follows "1 dQnot conceal mycontempt for the police,
harassment of innocent journali.st. '1'h poltee h te tho e • di cover

their fault yet they are keen to punish tho$e they discover with a
4 . '

fault". Numerou othet' in tanc~esof pol~e inciv:f.U.ty to'Wardsthe
member of the publtc can be given but th se need t take uuch of

ur tltoo. I should point out that complaints gainst poltee mi se

of their power is not a commonfeature of this country alone. In
India, lic brutalities haY been reported ita b even worse.



lno1dent hay be report tn which 11c f r
as remov1.n eyes of tb p pie hey bad rr sted. Tbe e malpraet"8e
led to eb public outcry in ind tost th poltce.5 There i
th refor videne to substanti e the fact that uy of ur polie n
treat r of the public with severe bru ality. In eh ctr s,
one n t be wr to bls the police as etog r B nsible for th

d relatl nshlp existing between the poliee and the public.
When 1 t lked to the OffiCer-! -ehar8 f Central 1ic Station

tn Nairobi. 1tried t f nd t fro him e J:'eau wby moat po11c n
us unnec sssl'Yforce while 4ea11na with the public and even beat up

pie wlthout any reason. He G 1d t t a. far eo he knew, cb
b ti. ~ere rebut the rea n t frequently mentione<l by policemen
for the uae of force was u4:.1.en:e.pectfOJ: the police". Aener 1 look
at our polte force tod y will p1'() that st of oUl'~polio nt to
be lven too t'CIlchrespect by member of th public. Of eOU1;'ser peet

, .; .
st be liven wber it i 4 e but st of our lie n for at that

respect is two-way. You cannot et resp t if you do not lve it.
Althoup "disrespect for the polteettha n vel'been,r optsed by the
law as 1e it te justification for the u e of f rca r viol ne ,
many policemen adopt the attltu e that fre c n be appli to gain
d ference, to impose punls1~t and for oth l'reasons • the excee4 th
be d. of Ie aU.ty. Thus ey n bo gh 1 u1d a l' that tha lic

da re pect. 1 have yet to co cross any law aut ria a
" ,

lte n to beat e up for lack of r spect to htm.
Apart fr beatin8a and other fo of polic ndltns. b

other 1 tot Jimal1yraised a tn5t the police and wic.n contribute
to.wardstn b re1at1o ship between the lice and the public i the

_ '~\I~\- "'-'S.""~ ti>
xa . eration by the police o.fevidence in court. From estio.nnahe,, .

it 1s evident that the majority of those intent e<l were of the view
that at licemen mak up and concoct evidence in order to. seeur
eonvietions. I ~u14 not ay that most of th pe p1e hear or re d
a ut 8S havins be n found guilty :0 to.FiB n entirely on the ba $.a
f evidene inst th b in de up by th police. What 1 am

submitting i that infect th are instances Vber the police not only
ke Up evidence but th y also frame up th tr charaes in ueh nnel'

that an arrested person end 'up be char fer an offence he ne r
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co itt d. t I at dd that in ny ca
c1 v r enough to det t such pr cti nd 1n at case the ccused
is set fr • For 1 th yuki aide t Hasistrat Mr. urice
Okaya rec ntly acquitted n John Waehira who had been char ed with

68t aling nine heifers worth 16.0001-. the istrate cquitted th
accused beau e it was found out that the C 8e h Ii been "f amed t"
th ccus • Obviously, ch racti ea 0 the part of t police do
not a ad a. f r the en ral public is e eerned.
hact 18es of ir up char • a inat peo le only suee in
d stroyin the rel tionship between the police and the publiCa

Apart fro b tinS P innocent people and framin up char es
g in t th the other speet of PoU,ce cond ct which d stroys their

relationship With ers of th publ~c i their tendency of tre tins
other people with u picton contempt. A polie who et you

lone at n1ght will a1 ys uae ch an opportunity to prove that he is the
bo • Polic n are kno to ubject peepl to vi ~ou. interrogations
in th tr et jus for t sake of an yi peepl. In January,1981,
a polic n I 100 my Y to my r m after tchin a movie in tow
stopped nd, mons ther thin •• h wanted to know what I was
studyin In the University' I ot th tropresalonthat this policeman

just ut to push arooM and show that he was the bos and
could do to anything at that t • It even occured to me that the
pol c 1d h ve taken in for a v grant PeCially considering
t t I • not carrying my td ntifications card with • Weist rt
John h written th foll wtn8 about the poU,c t

"Not only do pollc refl t re cona rvatt nd
d f ai • t· than nt. of the popul U.onJ
but they also to approach n ture with c i

-2ici29_asS" asiveness a •••7( .i m1n)
Wete rt then adds that, that ~y Citizen di playa considerable

r luctance to gran~ esteem to the n who re entrust d wtth enforCing
the rule. and no of ciety. The rincip 1 poltc r ns to
dbturbin and diststeful ta k 1s to adopt a postur of c utious

spicio •. ccor tng to Weistart, II picton probably h s b the
tr d k of th poU,c n in hls relation With oth r people"S.

'Yrt..~VQ.....
In y counters policemen take action pr rUy to ~ --::.:"\and

protect their authority rather than to cure c plianc with th 1 w or
to pr ..te re p t for the 1a. Whtt th dt cretion allow d policemen
may b nee as ry to rovid fftcient f1 xibillty to d 1 effectively
with individual probl d cir nces. th public fear that polic
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di eretion is usually administered in an arbitr ry or overly
restrictive manner. This situa ion 1s W(.)rened by the gener 11y
cynical ttitude of the police towardt; the publio.

The suspicion and aggres.ivenes. with which ~ membersof the
f b~
-~i e force treat innocent ere of the publiC ean~i11ustrated by

the following see On february, 27th 1981 a Senior Superitendent
of the poU.ee was fined by a Nauobi Court for n4in one

9Mr. phae1 Kariuk1. What happen s that on the nt-sht of
February 7thl1d 8th. 1981. • car ,1 n by the eo •• loner of
poU..ee was ttM>lved in an ccldent with a lon:,- belonging to Mr. Kariuki

and as 8 result the daugbt r of the commiesioner .f th 11ce died.

a resul of the aeetdent, manypeople on l"8 t the seene
includina • Kariukl. Whenth perint ent of police rrlved at
the seen ancl learnt that • Karlukl was the owner of e lorry h

I

slap d hr' Karluki). Mr. Kariuk! fell into a ditch and when

he attempted to run away. he 8 -hot in the left leg. Proc;eedin

were then instituted a iDst the supertntendent of police whowas
fined 20,000/ •.•

A$ the above c se clearly shows. many polic n r rude and

un ympathetic towards ers of the public and such an attitude
.kes the pubU.e hate the policemen. 'l'he superitendent of police

had no single justification for treating Mr. Kariuki as he did,
lnfact • Karlukt w. not d1:iv1n the lor~ t the time of tbe
eccident. He Qnly happened to bave been the owner. Even if he had
b en the driver at the time the accident happened it was wt'ongfor

the au rintendent of police to treat him as he did before it had
been e.tablished t.h t the lorry drt r (assumi it s Mr. Kariuk!)
had been responsible for the accide~t. In myopinion. acts such a
thes only succeed in tranging the relation hi bet en he polic

and the pUblic. Surely person treated in the ame fashion as
Mr •• Kariukl would be very reluctant to eO"'lC)pt!lratewith th polic~ in
anything, My rvey indicated that ms pie ayo~d get ing into
contact with the pol iee even when they hay u$ef 1 information which

the police require. The rea n is b t pol1c n have

conducted themselve 1n ch a manner the rs of the publiC both
fear and .hate them. Sometimeswhere a er of the police has been
ch J:, d wtt;h a offence he mi8ht go a. far as threaten:l.n those

member. 0" the public Whoare likely to ive evidence again8t h~.

Howis 8 memberof th public likely to re ard policemen who 0 it



crime and then around in imidating 1Dembersof the pubU.e who re
known to be potential tne· es again t them (the police)? In
February. 1981 1~ a l10maBay magistrate withdrew the bonds of four
policemen nd r them in c.u tody folloWin omplaints that the
policemen Whohad been charaed with theft wer threatening tho e who
were 81vi~ vldene inst th the threaten witnesses failed
to ap ar In court to gt evidence a th ma8letra orderedth t
the poltcesmn be r dad in custody untll aft" the witnesses had

testi ied.
It uld appear there ore that the police and not the public are

re to blame for the poor relationship existina between them and the
public. SolllB of the ceusations that have b en levelled against th

police in Kenya Include.
(a) the eKa88eration by the police of evidence in court
(b) lne tltude in ndltng th publiC:

(c) th use of unnecessary violenc
>

(d) Incivility to membersof the public and
(e) Unnecessary delay in attending to complaint by members

of the publiC.
Looking at some of th t1tustr tions, 1 have given in this chapt r

and in other s, one cannot help but agr e that the gen ral conduct of

our law enforctng officers leaves a lot to be desired.. Any police
foree require the co-oper tlon of the bIte if it is 0 function
efficiently. 'ftli eo-operatlon cannot be forthcoming 1£ our lie n
do not attempt to cultivate an at phere of cordial r lation hip
with h pub1 tc by treating th publ Ie with r courtesy au!

t.hy. When poU.cemen fall to be r dece t in their handling

of the public the re ult is ~hat they arouse the bo tillty of the
public, mar their r lat1onsh1p net hence k the perfortlWlCeof their

duties a muchmore difficult and demanding ta k. A police force
which so s ny ert s but which treats people with undue severity

uld be in one sense fftetent but it's actt~e8 Id excite

public: protest. The efficiency of the poltce may therefore be Ie
import nt th n their re pon tvenes t th co nity they are rcqutr d

to ser e. A D.H. yle ha oba TVedt "A police force may eaptur

manycriminals but if it doe $0 by brutal method t lny ding pr!. cy
and tr mplng individual rights in the di.rt. such act y invite

pub1 e 110 tiU,ty".
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__~__ "..: EXPLANATIONS AS ro WHY THE POLICE ACt AS THEY
DO

The foregoing paragraphs have indicated that to a large extent,
it is the police who are re ponslble for their not -so .•good
relationship 'With the members of the public in Kenya. But it is not
enough to stop there. I think it 1s important to try and find out
why somepolieemen act with such invtvi11ty towards members of the

lic so that we can susgest what tep can be taken to remedy
the Gituation and improve the relationship between the poltee and
the public in Kenya.

In the first pIaee. I think there is still that retentio~ of
coloniat arrogance among member of our police forGe in Keny. It
is well known that uring the colonial era, the police wa an insti.tution
of oppression in the hands of the coloni 1 sters. The policemen

•therefore enjoyed wide powers and discretion Which they u ed in
humiliating and frustrating other members of the public whene er the
opportunity arose. This 16 evident from th writings of many authors12
and from such cases as R V. GDUtG1 and GITHINJl E MWA~I V.Rl~ In
the GITHINJI, case a man charg d with posses don of gun without
lawful authority alleged at his tri 1 that he h d been be ten up by
the poltee and forced to confess. The court deplored such police
activities as beina a negation of the rule of law but nevertheless
the court upheld the convition which carried a nd tory death
sentenee. By so doing the court was infact leaving the pelic n
free to tre t anybody as he WQuld wish. Our present poli-:emen continue
to h ve wid powers (for instance a policeman can arrest on reasonable
suspicion that an offence has oeen coum1tted) nd most of them
continue to have that colonial arro ance of regardin themselv as
masters rather tbanervant of the masses. The police institution
as inherited from the colontal ra has not chang d much. In my
opinion it is this colonia! an 0 r that partly eX}Jlains why mo t
Kenya policemen are fond of manhandling member of the public.

Another thing that explains why some pOlicemen in Kenya subject
member of the public to rude, uncourteous and untiympathetic treatment
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i. the inadequate trainln they under • Followina my interview
with the officer c tn Police 1n Momba.aDivi lon (OCr!»
Mr. P ter O. so on 12th March, 1981, 1 was info tb t a person
recruit d l~to th police under oe tl'ainln la.ti~a a mtni of

.ix nth. t th paltc tr lnlna colteae at lsanjo. Ho er,
others tay t th College e n u to tne month, e peclal1y tbose
recruited fr very remo~e area sueh s th Nort-E stern Province.

1 al.o fouad out that during tb training t K1 njo, cb,of what

i tauabt conststs of Lawand discipline. A poltc n (friend of lne)
Whodld not want hi namedi.c1 8 informed me that It f th time

.pent by poU.ce r eruits d rl. Training 1 con by lnstructl ns

In practical matteI's ch as routine procedur for patrolli.IlI,
phy iea1 condltion1n and the u of fir arms. Apparently, v ry
little time, If y, 1 d voted to courses In n relations or

stmU r subject that affect lice ncounters with the pubU.ctl In
'lIlY opinion thb Is not th proper pproacb in tr ining the police. If

the police are not taught oei 1 ttl s ch a tiie then it

1s e .y to understand wby at ple blam then for their roughness
tn ndlin ers of the pu lic. It lso appe rs t t st

policemen ar not ati.fi d with th 1r te of employmentin the
KenyaPoltce P ree. My relearch re aled that the lowest paid rank
in the Force earned a. little a8 KSh.S15. wever, the polte Is

ex cted to do quit a nuer of j be dependi on where h is posted and
wh t Branchof tb Foree he te worktna. Thus lie could find

h elf rk1ng 1 n ahift. in the qdd houra of th night. Th e uld

include niaht - tro18 0 et sunder barh weather conditions. The
t ov rworked are normally the lowly rank d police nand th e ar

the on • that are in con.tant con ct with ar of the publ1c.. Fro

myconveraatlon with a few of the.e poltc n, it occurr to me t t
their poor workin conditi ns contributed eh towards th 1r e re-free

attitude both to rd. their work and t wards the public nerally.

For one to b happy and e rry on one" work in 4ccordance with all
r aulation , ~ne 8t be pl as satisfied with the te of work.

An overworkedand poorly paid wbrker can never be expected ~o be
happy in hi rk or perf rm the r as he sh uld. My contentio ia
th t our policemen have to be motiy, ted 1f they are expected to abid

by the law in carryin out their duties. Every peace-loving member

of th publiC wants a policeman'whoconducts hts dutie within the
it of the law. I would ccordt~ y reco nd t.hat seriou st ps
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hould be taken to improve the working conditions of our policemen.
The Police n more manpo r end fund so that each single 1iceman
is happy in his job. In this way I am ure the police wUl treat
members of t public with more courtesy and the relationship between
the police nd the public ill rely pro • Th tience with
which most polic n tr t ers of the public will s1 y

disappear.
Closely connected with the polt~ n's ring co ition are

th 1r 5tandard of Ed c tion and method of recruit t. Currently
in Kenya, we find that the avera e police&Ul is normally of ery
low e ucaUonal tandards. Thi e n be attributed to t e fact that
the terms f employme tithe Kenya lic Force ar not ttractive
enou h to attract high-level manpo r. Conse ently w fin th t

se..co~";j
our policemen re in most C·B· es • ,.seh 1 1 .., r or ven
standard seven drop 0 ts. My submis ion it th t t i al 0 h Ips to
explain the r ther nwelc behaviour of som polic n to rds

bers of the public. Som of them hav dev lope a natural hatred
of the ~re educ ted er of the public for no rea on tall.
Thia is verif ed by~ for lnst DC _ the manner 1n ich U iver Ity
Students re trea e Whe v ~ they confront baton-w eldlng p licemen
on t e ca s or even in the str eta. Their r tandards of
education do not e ble them to under ta d he best to pproach
m ers o£ he public wit ut neces arily anta !i.stn them I would
raco nd t t e Polica oree should b mad re a~~£ ctive
(by improving empl yment conditions) ~ th t hi 1 va pe so el
can join the Force. I am ure tIta in tt at way, he lice
will have persons are re capab and repared to deal with the
var us and d dins j b of the vi'::' .;~_ lie n. t t s

, method of recru1tme t should b revised. At eeent, t e tr~d
is t at durin r rut .nt'of into the po ice Force ere i
too ell emphasis on one's physic&l i ess. Normal y, the officer
carryin out t e recrui ent d nd rec its run t re~ or
four ttmes r od the footh 1 ft 1. Durin t rae, S ol t e
r c -it fall t a • thus auto tic 11y 108 olice
Free because officers 0 not ·nmt to r crc.it" akling t •

Even tho gh I IX) Id a ee t the Police Foree need str ns men d
women, t do not agr t t physical str nat should be th crt eria
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of wo is a better poltceman. The belt l:'ecruit is not only the

physically fit one but also on who has the re . tli~8tandard

of education that will easily enable b~ to 1 arn bow best to

I handled the public. The r e~l~ing officers hould al0 ensure
that they recruit young men a d men of good referece fl'otn
their fo:rmer school. The practise, as 1 have per80nal1y obaerv ,

1s that the recruttingoff teers only k for one '8 Examinatton
results eertlftc&te. 1 think 1.t ~uld be i.mpGrtant if investi . tiofts

we..-e de to establisb the generGlcotlduct of eazh recruit before
he 1$ allowed to join the PoU.ee 'oree. This can be done by askin

for a ceport iQ)1ll eeeh recruit'; ehool concerning the recruit'.
general behaviour. In this way,. t OlD sure we ball have l'oU.ce
force composed of policemen and poU.cewomen who ar tt I' equipped
to mailtuin law and order in a re re pectful fashton.

RECO~tmNDAnONS AS 'ro HOWTHIS RELATlONSH'IP

CAN BE,HAP! BEma

Having establ1sheel that the relattonshtp bet.ween the lie and

members of the genecal publtc tn Renya is rather or and haying also
found out that this poor relationship 1s tall' ely attributed to police

attitudes and behaviour. it 1s impol'tant to 88e«••: y. as to how
this relattonshipcan be improved and made better.

In hts interview with me, the Officer C dins Poltee Division
(OCPD) In ~io1nbasa acbrd.tted tbat it is due to this po r r lati,on hip that

member. of the pubU.c are usually not willinS to e -operate act as
police witnesses. He also pointed 0 t that generally, the nature of

police 'WOrk makes poU,cemen hao;l!d eetion of any co ntty. H ever,
1 do not entirely ~~'ee with thg officer n this 18 t point. Nobody

would surely hate any potteerlla:n one comes across simply bee us he

1s a policeman. It ts the maMer in which a pol" n does hi job that .-
ma1~e$ the publ:te hate him.. For example, durin. the early 70's in my

home dt trict in Western Province, there was a p6ltce tnspeetor who
'WaS n1cknam.ed 'llit1er' because of his part1e\llarly roup d wde y

of treat ins peo,1 arrested in hI. presence. Thus my r ndation
WQuld be that in order to attain od relationship between the police
and the public. the poltce aha lel ~ne crttLcal1y the present
methods used in int tnins 1 \7 and ord r. PoU.ce power and d1 cret10n

UIlst not be arbitrarUy exercised. The police st re 11.ze that the
arrest and punt hlnent of so one who is wholly innocent is the IDOse
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plain and unequivocal denial of ju tice. Si ee the police are
basically there to serve the ends of justice, they should
r cognize the fact that the tttal of an innoC8Jl-t.accused
should be important as the convict of the guilty pers n.
'l'llus practise ueh as twisting and lakin up evidence or
framing char e mst m bers of the public hou1d be discow: aetO
The l1c 1 look upon hi elf s he s r nt and guardian of
the enera1 public and trgat all law-abidln c1ti en th unfailing

t1ence cour e y

1 would also recommenda change in Pottce training method and
subjectS.• Much empba bould be pi ced on subjects which will
nahle he pQ1ic recruit to understand and pp eciate the member

of the public. The police should encoura ~ tll tr n ers to treat

the public with t et and civility and only those recruits who are
1ike1y to adher to these ethics hould b ,) se eted.

ormsl and 1nfro 1 con acts be T en the police nd membersof

e public should b encour ed. e pub ic should be eneoura ed
to visit po ice station and air t eiJ; compaints '{ enever necessary.
It uld also help' lice office s uld vi it schools and
o~h r communityorganiz tons to 1ve talks on the ture of polie

rk and thus try to eu tivate a pirit of co-operatlon from memb r

of the bl c. '!'be0 ficer COt1Il'll!ndinglice i~ Mombasadivision
Mr. Peter ~ aloof the vi f' th t a Polic4l Officer in
char of district hould nermall accompanythe re's Di trict
Officer wbenevera Barsza wa eing held. This would meen that he
P lice Officer would be aiven a chanc to talk to th bIt in
M. ar and in turn any df.fferenc:es between the police nd the
pubU.c:i.n tha are would be looked into. Infaet Mr. Mug pointed

ou to ta ioned n ru, District, he -ttended
t Bar za:l> th the local Dl trict Co issioner. I uld agr e

hat this would 1Qodwayof ro in lice relation hip with

be public. there 8 uld be wch lOOre inter ction bettomen th in

ny social aspects. It is rth noting th t at the mom~ntwe hav a
ya Pol ce Banda Police Foo ball Club. S ch or aniz tion

increa e ocial contact between the 1ic th bU.c but ch

re n to be done.

For example I depior

The police must not be an lsolated people.

the current arr ng nt in KenyawherebyPoliee



- 49 •

staff hay th 1r own exxlu tv shops. pl yt fielcJ a so on.

This inhibits th ir cont et with the publtc n a more 50el 1 lev 1.

For instance Wb n ff uty. a lic n will u ally fe 1 happier

in th c ny of hi fellow polic n. My est10n th refore
is e t in Kenya. po 1 t step st be e en towards helping
both the gen ral public and the pol ce und rstand ach other
b tter.
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COOCLUSIWS

CHAPTER FIVE

'" <:::In Rfew chapter • t have tried to examine how plice
functions In Kenya ar cartl d out in relation to the law. I
have also tried to expl in how the police In Kenya r late to the
general public and to what ext nt this relationship i affected
by the way our policemen conduct thems Ives in th performance
of their duties. In other words the pap r. a arlt r indicated.
has been concerned wit looking at how our polic forc carried
on its functions from a legal and social point of vi w.

As this paper has att pted to illustrat • all is not well
with our police force when it comes to adherance to the law. In
some cases, failure to adh re to the law can be attributed to
the fact that not all policemen can be said to be well versed
in the law Itself. But in some case one cannot escape from the
conclusions that some policemen simply ignore the law. As I have
also indicated such conduct on the part o£ the police does not
help to tabllsh good relationship b tween the polic and the
pubUc. ere the relation hip is not 'Cordial. one can be sure
that the public won't give much co·op ration to the police. But
co-operation with the publlc is vital if any police force is to
be efficient.

My su ssion therefore is that i£ the polic ar t function
properly in our society. ther will have to b a vi orous commitment
to change 1n attitudes on the part of the poliee_ N w kinds of
training will have to be devised. M thods of r eruitment will
have to be scrutinized and ~odified so that th poltc have
manpower of the type and quality and background sufficient for
their many and varied tasks.

In the performance of their duties, the police hould note
that the primary police purpose hould be service to the people.
t tegrity and falme s should be essential in all r lation
with the citizens and most important of all, the police must
have a scrupulous regard for the inahenable rights of every
citizen_



As for the Parliament. I would su gest that it is not a
good ld a that a 1e islation be pa sed empower in the police
to kill people suspected of armed robb ry as some members of
Parliament.have sugge ted. A sp cific piece of action which
Parliament could take to help deal with crime i appropriatin
more funds to the police to enable them to do a better job of
maintaining law and order. In my view, what the polic n ed
are not wide rs to shoot on sight. Instead. the police
need more vehicles. They need more fuel. They need more
manpower and they need better pay and better training. All
these will contribute much towards makln it a ier for our
~olice force to maintain law and order in a more~respectful

'1,
l'
f
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A ENDIX 'At

QUESTIOONAI E
Qt. Have you v r gone to the l\lu.cefor hIp?

(a) YES
(b) NO

Q2. How were you tr at d by the olic 1
(a) Courteously and sympathetically
(b) Rudely and unsympathetically

(c) Indifferently

Q3. ere you satisfied th what the police finally did for you
or do you think they should hav done more?
() Satisfi d
(b) Should hay done more

Q4. When the ~Uce come around aekin que tions a out an off nce
or crim do they generally act courteously and fairly or are
they g nerally rude d tricky? •••••••••••••••••••••••••••••••••
•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••

QS. When the police take people to the ~lic Station for que tioning
even those who are not criminal , do they (police) oft n
threated or beat them?
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(a) Threaten or beat only ertminals

(b) Threaten or beat even non-criminals

(e) Threaten or beat no on

(a)

(b)

you v r seen any p liceman strik
YES, frequently
YES, rar 11

a p rson?Q6. H :ve

J

(c) NO

Q7.

Qa.
If yes, what was the situation/occasion?
Do the ~u.c hml favouritlsmi If y s

. , .
,

plain how ••.•••.••... "..•...
. .

(a) YES
(b) NO

(c) Sometimes

Q9. Hav e you seen a policeman take a bribe?-----(& YES

(b) NO

(c) Som times

Q10. Has it.even happened that you wantiedto complain about
s~~th1n8 the police had done but you d cld d not to b cause
you did not think it would do any ood
(a) YES
(b) NO

Ql1. What was it that you wanted to complain about •••••••••••••••••••••••.................................................•. ............•. .........
............................................................................................•........•.•.....•.................••••.•.•.•.



Q12. What in your opinion is the chief characteristic of police
relatIonship wit the public?
(a) antagonistic

(b) Cordial

(c) Neutral

Q13. If your answer to Q12 in (a) who do you blame for this state
of affairs?
()
(b)

(c)

the PUbUc

the ~U.ce

both
Q.14 What should be done to improv the lationsh1p ••••••••••••••••

• •••••• ., ••••••••••••••••••••••• tt ••••••••••••• if •••••••.•••••• ' •••••.••

Q15 If you know that the polic were coming around to you asking
questions and looking for information. would you try to avoid
being questioned and having contact with them?
(a) Yes

(b) NO

Q16 Have you ever been in ~llce CUstody?
(a) YES

(b) NO

Q17 How did th Y handle you? ••••••••••••••••••••••••••••••••••••••
· ., .
· .
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Q18 'Whenthe poHce present cas s in th courts. do they twi t

and/or make up evid ce in ord r to convict people?

(a) They twist evidence

(b) They make up evidence

(c) Twist and make up evidence

(d) Do not twist/mak up evidence

(e) No opinion

N-
OCCUPATI~




