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(ii)

RESEARCH QUESTIONNAIRE

Give a historical outline of the origin, development and
present day structure of Bata Shoe Company.

What are your future prospects, especially in relation to
expansion, priorities and any related handicaps?

Who is in Bata Shoe Company? Is the share holding limited
by guarantee or by shares?

How many employees does the company have? Do they have
a Trade Union? If yes, how is the relationship between
the management of the company and the Union leadership?

How is the management of Bata Shoe Company? How many
directors?

What role does your public relations department play?

How do you train your personnel that are recruited locally?
What is your relationship with other Bata Shoe Company
plants outside Kenya, especially the mother body? Does

the management make any decisions without prior consultation

with ti1he mother body? Why?

Give statistics as to the nature of the products and ihe
sales.

How many retail outlets (agents) do ycu have? And what
are the terms of their agency?

Do you produce goods for the home market only or even for
export too? If the latter is the case, which staces are
your chief importers and why? :
What is the mode of payment to your Agents?

What is your source of raw materials?

Where do you buy your machinery from, including the
spare-parts?

What is the standard and quality of your products vis-a-vis
imported goods and other local manufacturers?
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(iii)

Do you have any special class of consumers for which
you focus your efforts of production? Why?

Are there any payment problems from agents?>
Do vou have any import or export problems?

If you have an export market, do you engage in any
exclusive production of gcods for the Kenyan market?

Who are your Bankers? Why?

What are your contributicns to the spirit of national
development in the country? Why?

!
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THE ROLE OF AGENCY IN THE KENYAN

ECONOMY: A CRITICAL ANATLYSIS THEREOF

INTRODUCTION

r

International commercial patterns have from time
immemorial been twofold,fviz, the exploiters or
commercial imperialists on one side and the exploited
on the other. ﬁThese trends have been a common
characteristic ofgauman history and have been changing
names and faces f;om time to time: namely, from
coionialists to neo-colonialists, imperialists to
developed nations etc. Even the former colonies on the
attainment of their "flag'" independence have in an
atcempt to show that their apparent independence ganged
up to form what constitutes what is now called "The
Third World". The truth is that they are stiil
exploited whether they are called "The Third World" ov
"Developing Nations'", they stand in a permanently
disadvantaged position in their relations with the
so-called '"developed'" countries. They are victims of

- o : 1
the most ruthless exploitation and underdevelopment.

These differences in the level and patterns of
development cannot be understood without making an
investigative inguiry into the operatiorns of multi-

national corporations which are the persistent and



consistent instruments of exploitation and conscguently,

underdevelopment. We have to dymistify their patcrna

role in our development process by showing that as a
matter of fact, their role is not tc develop Kenya, but

to develop the metropcoles or the so-called donar countris

Kenya features prominently on the list of the
states that are victims of 1'ﬂfr1a11°t dominaticn and
exploitation. The ruling class would like to paint a

picture of a country flowing with milk and honey whenever

\
.

they make public pronouncements. They call it a shining
symbol of commercial success on the African continent.
Those who say these things are the ones who collude

with international imperialism. They are its agents.
Imperialism needs agents to facilitate and mainta

their exploitation of.the workers of Kenya and other
expleoited nations. These agents are necessary for
masking their brutal exploitation. The plain truth is
that these compradors on the local scene are mere tools
of exploitation. They are the elite force that struggles
to maintain the status quo.2 The actual eaters live
outside Kenyea, in fact outside Africa.B It is Lkigzh time
we unveiled their masks and saw, or even Kknew what role
multi-pational corporations play in the mechanisms of
imperialism. Similarly, we have a duty to understand

. . 4 .
what rcle agency plays in our cconomy. The rcle of

6]



agents as benefactors to the peouple of Kenya must be

dymistified,

In the multilateral phase of imperialism and it

-

——

numerous forms and faces, besides the production itseif?
the chief vehicle for the circulation and distribution
of goods from developed (manufacturing) to underdeveloped
economies (markets) is through the multinational firus
and their appendages. Where the market forces yield

»
reasonable returns, the multinational firms extend

P

wings of their Iagtories and industries to such market
areas. Such is the case with Bata Shoe Company, whose
operations and successiul exploits are to be critically
viewed in this treatise. From the beginning, we have
té note that the hypothesis is based on the postulate
that the transformation of the Kenyan economy has
resulted in a dependent state. The dependency is
exprz2ssly manifest in three major roles performed:
the export of agricultural and other 'cheap" raw
materials; the provisicn of investment outlets for
foreign capital;5 and the provision of capital for
foreign industrial products. The latter twc roles of
dependency on internaticnal capital are what this study
demonstrates. One of the ways of looking at these is
through examination of circulation and distribution of

industrial products and how law governs the ‘process.



Also to be examined are the relations of production
and forces of production. This will involve largely
the factual data of the operations of the case study

and its relations with international capital.

-

?—

1. For the theory of underdevelcopment, see Walter
i

n e

Rodney: How Europe Underdeveloped Africa; Colin Leys:

Underdevelopment in Kenya.
2. Rodney, op.cit.

3. Ngugi wa Thiong'o: The dational Struggle to Survive,
‘where he writes: "......social cannibalism which
has reduced over threcv-~quarters of mankind to
beggary, poverty and death, not beczuse they don't
work, but because their wealth goes to feed, clothe
and shelter a few i1dle classes in America, Europe

and Japan'.

4. See Colin Leys (Undevdevelopment in Kenya) and

NCCK - Who Controls Industry in Kenya.

(7]

Cap 518 Foreign Investmeni iotection Act.



CHAPTER ONE -

WHAT IS AGENCY?

Agency is an important branch of commerce.. Its
importance has been highlighted by Lowe, a prominent

bourgeois scholar who says:

Any study of medern commercial law must start
with agency because it liecs at the very heart
of the subject and because without tt, modern

commerce would not extst.

ILike in any other branch of the law, no defiuitious are
conclusive or cxhaustive. Osborn's concise Law
Dictionary defines an agent simply as a person emploved
to act on behalf of another. Many textbook writers
have come up with different definitions Sf an ageiv,
but in the final analysis, cne finds that in fact they
talk about one and the same thing. Fridman defines

agency as

the relationship that exists betlween two percons
when one caZZea the agent is considered in law to
represent the other called the principal in such
a way as to be able to affect the principal's
legai position in respect of strangers to the
relationship by the making of contracts or

s oy s ; 2
disposition of property.



Fridman calls this definition a brief and tentative
description of agency. One haes, however, to note that
the representations and actions on behalf of another
are only so when they affect the latter's 1eéal position,
that is, his rights against and liabilities towards otherxr
_ people (commercially). It has to be ncted too that such
|
relations are strictly commercial anc¢ not social or other
non~legal relations. Thus in simple and clear terms, an
agency is the employment of éucther person to execute or
discharge some legal obligation or achieve some legal

result.

The important aspect of agency is the consent of
the parties and the authority of the agent. Lowe defines

agency as:

«..a relationship which arises whenever one person
(an agent) acts on behalf of anoiher person (principal)
3 Pt +

and the person so acting has the power to affect the

principal's legal positicon witn regard to a third party.’

Legally therefore, an agent brings his principal into
:relationsﬁip with a third party and can thus make
contracts and dispose of the goods on his behalf either
by'oonsent (express) or apprarent authority. The Editors

of Rowstead state that agency is

the relationship that exiets between persons, one of

whom exvressly ov impliedly ccnsents that the other



ghould represent him or act on his behalf, and

the ciier of whnom stmilarly consents to represent

the former or so to act.

.L».l

commercila

(8

The term agent has often, in bcth normal an
usage, been used and abused in a manner which has
resulted in mucli confusion. Some people have described
agents as representatives of others. This is of course
erroneous sincg two unequal persons (A & P) caanoct
intercharge théir positions under any CifC&WSt&anSg

As a matter of faét, a representative is not always un
agent. An agent cannot be equal to a servant eitﬁer,
tho@gh there are times when their duties and
responsibilities overlap. .Even courts have been at great
paing to distinguisg between a servant and an agent.

In R-V- NEGUS®, the House Of Lords held that for tle
purpcses of the crime of embezslement, an agent is
incapable of being guilty since he only acts for the
principsal who bears liability for his actions. Even a
servant could be discharged and his master charged
under the principg% of vicarious liability, but on rarc
occasions.6 In an early English case of HAYMAN-V-
FLEWKER7, Willes J held that '"the term 'agent' doesn't
include & mere servant or caretaker or one who has
possesgion of gcods for carriage, safe custody or

otherwise, uas an independent contracting party; but



only wersons whose employment corresponds to that of

some znown kind of commercial agent..."

The relationship of agency thus revolves around the
question of consent. Must the consent be from the Ageni,
‘the Principal or both? The American Restatement of the
law in its definition of Agency stresses the question of
consent as a fundamental aspect of any relation that

purports tc be an agency relationship. It states:
!

... the velationship which results from the
mani.festation of consent, by one person to another,
that the other shall act on his behalf and subject

to his control, and consent by the other so to act.8

Many court decisions.have also tended to highlight the
question of consent in such a relationship. In POLu-V-

(¢
LEASKJ, Lord Cramworth stated:

No ore can become an agent of another person except
by will of that other person.

And in GARNAZ CO. INC.-V-II.M.F. FAURE AND FAIRCLOUGH

LTDlO, Lord Pearson said:

The relationship of principal and agent can only be
established by the consent of the principal and the

agent...

But he went on to say:



B P e

Mo RO
FTRD i = “\Jq
LIDKARY

If they have agreed to what in law
amounts to such a relationship, even

if they do not recognise it themselves

and even 1f they have professed to

disclaim “1t.

Thus, even where the parties (A& & P) purport to disclaim
their relationship on account of lack of consent, the
court can implyﬁsuch consent, depending on the
circumstances and therefore'croate what is in law

called apparent or constructive consent. This gives

the courits the power to imply and uphold an agency
retationship, even where A & P disclaim it and tais
greatliy ercdes away the question of the freedom to
contruct for wheanever the court implies such consent

and enforces a deal in favour of one of the parties, the
rationali judgement that can be made about the decision

is that the said court has excrcised some undue

infiuence on one of the parties.

-~ Much as Agency is impocrtant to commercial law,
legislators have not given it much attention in this
country. Up to-datép there is no specific statute to
govern agency operations in commerce. Court decisions
often simply follow decisioug reached in IEnglish courts.

Even Britain, from where our laws have been imported

does not have a statute oi. this important subject.



Kenya's statutory definition of Agency can however be
traced back to the Factors Act of England (1889).
52(1) of the Factors Act defines a merchantile Agent

. in the following terms:

y

where a merchantile agent is, with the consent of
the owner, in possession of goods or of the
documents of title to goods, any sale, pledge

or other disggsition of the goods, made by

hin Wlen acting in the ordincry course of

business of a me;chantile agent, shall subject
to the provisions of this act, be as valid as
1f he were expressly authorised by the owner of
the goods to make the same; provided that thé
person tuking undexr the disposition acts in
goed faith, and has not at the time of the

aisposition notice that the person making the

disposition has not authority to make the same.

This long-worded definition does not however say much
about the definition of Ageincy. Besides the ccmmon
definitvion that an Agent acts for another in the
ordinary course of business, the act also protects
persons who deal in good faith with merchantile Agents.
Where the purperted Agent is not ecting in the ordinary
course of business, the acts cannot be said to Be

binding on the principal beccause the agent will be said



to be exceeding his duty as an Agent; acting without

authority or to be on a frolic of his own.

The only attempt at the definition of Agency in
11

Kenyan law is in the Preventicon of Cc Iruﬁéqcn Act
which is a reproduction of the prevention of corruption
Act of 1206 of the U.K. 52 of the same specifically
defines an Agent as to include "any person employed

o

or acting for another'", and that the expressicn principal
x

“

inPludes an employer. This in efXfect amounts to the
conventional definition of Agency as a rela PEEip

where one party called the Agent acts for another called
the Principal and by 3¢ acting, he affects the Princival's

legal relations with third parties.

AUTHORITY OF AN AGENT

The most important and central feature of Agency

~
i

relationship is the power cf the Agent to affect his
Principal's relationship with third parties. This
power flows cut of authority. One cannot effectively
and authoritati§ely talk about Agency without the
mention of'the Agent's authority. Fridman has observed
that the question of autherity is the fundamental
concept of Agency relationsuip for it is because of
this that the Agent affects the Principal's legal

e . 12 . .
licbilities and powers. Anything which the Agent



does within his power binds the principal. In the casc
of HEWITT—V—BONUINIS, Mackinnon L.J. gave an example o.

what constitutes autheorities with this analogy:

pos

If A suffers damage by the wrongful act of B, and seeks
to say that C is liable for that damage, he must
establish that in doing the act, B acted as the Agent
of or Servant of C. If he says that he was his Agent,
he must furthey show that C authorised or apparently

authorised the act,..

i

The authority of an Agent can take several forms
depending on the nature oif ivhe Agency, the conduct of

the Principal and many other factors. There are certain
circumstances When the Agent may have power to affect

the legal relations.between his Principal and third
parties, even if he does not have the authority of the
principal. And as it has been noted earlier, one does
not cease to be an Agent whenever he does an act which

is not authorised. One should also venture into the
distincfion between authority and power. The distinction

has been clearly stated bv Prcfesscr Gobin as:

Authority differs from power: Authority is a fact;
power is a legal relation. Authority is conduct
of the Principal, including eitiier oral or writien

communication to the Agent; power <is neither conduct
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nor a document. Authorivy may create powsr, but

TjE s A - G A AotaAd T 8T b
rot always; power may be created by Authoiity,

i
v

4

but may also be created by other operative facts.

4 . 7 . k3
Authority denotes merely the factual relaticnship
between FPrincipal and Agent; Powey denotes the.

concept of possible future chumges in the legal

relations of the Principal witi

5 L7 .
1 orrner p«?l’;)u’; lSe e

Consequently, the Agent's power to affect the legal

rglationS of his Principal may arise from:
a) Actual Autharity: Express or implied.
b) Apparent Authority

r.) Usual Authority

Actual Authority is the authority actually manifested

by the Principal to the Agent. It may be either express
or implied. It is sgmetimos termed as real 4@t10r11y

In the case of FREEMAN AND LOCKYER-V-BUCKLEURST PARK

PROPERTIES (MANGAL) LTD 1%, Diplock L.J. said that:

An 'aetual' authority is a legal relationship
between Principal and Agent creoted by a

equcmt2a7 agreement to which they alone are

.

parties. Its scope s to Le ascertained by

applying Ordinary.principles,bf construction of
contracis, incluaing any proper implicaticns

from the express words used, the -1sages of the )
trade, and the course of business between the

parties.



Actual authority is express when it is specifically
created and limited by the terms of the agreement and
implied when its inference is drawn ffom the nature of
the husiness whizh the Agent is employedAéb transact.
The Agent's implied authority extends to ali subordineate

acts which are incidental ,to and necessary for the

exercise of his express authority.

Apparent authority is also known as ostensible
b

achority. It is Ehe Agency which arises from the
Principal's conduc;. The Principal may by his conduct
allow the Agent to appear tc have authority or to have
a greater authority thau he actually has. Norwally, tre
Agent in fact has no authority but appears toc third
parties to have it as a result of a representation to
the said third parties by the Principal. Under such
circumstances, the Principal is estopped from denying
the Agent's authcrity to act on his behalf, hence

Agency by_estoppel.15

Usual authority means avthority which a person
normally possesses in-certain circumstances to act on
behalf of another person, whether or not he is actually

authorised so to act. The authority here is limiteld to
¥

inesqlﬁ.

B}

the usual course of bu

wn

Another impcrtant aspecc 0f Agency is the doctrine

of ratification. There are certain circumstances when



the Agent bas no authority to act for the Principal but
purports to conclude a contract on the Principal's

behalf. The Principal may on hearing of it, ratify the

Agent's contract thereby adopting it and binding hlicsel?f
e s 17 ! : .
on tn it™ . The three legal ingredients of

4

ratification

b=

are:

1. The Agent, whose act is scught to be ratified must

have purported to act for the Principal; the

s}
Principal must ibe a definiie cr identified or
identifiable being, whether natural or artificial.
[al

2. At the time the act was done, the Agent nmust have had

a competent Principal.

3. At the time of ratification, the Principal must be
legally capable of doing the act himself so as to

have the capacity to ratify.

One has to note that the effect of ratification does
not authorise the Agent to perform other unauthorised acts

in the future.

Also important to note is the Agency by operation of
law. This type of Agency arises where there is no
consent to the person acting as an Agent, yet for some

reasons of policy, the law treats one person as the
! t

=

Agent of the other. Such Agency may arise under The

English Married Women's Property Act (1898) which .llows
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B |
a woman to pledge her husband's credit. - It may alsc

cover the Agency of necessity as in the cases of sinking

s
- e

ships or ship-wreckages.

In his dispatch of his agency duties, ¥t is important
to note that, much as thetauthority can be implied or the
ap@authorised acts ratified, disregard of instructions Ly
the Agent may lead to liability amounting to the full

value of the goéds‘lost as the resulit of it. In STEARINT
i ; , :
CO.-V—HEINTZMANNIQ}part of the Agent's instructions were
not to part with the possession of the goods until they
had been paid for. He was held liable to pay his

Principal the full amount of the goods.

The question of. Agency and the Agent's authority
should be looked at in the light of Master/Servant
relations, arguments to the contrary notwithstanding.

The 1egal rules meant to regulate their relationship

guard the interests of the Principal more than the Agent's
that is where the impoirtance cf the question of authority
lies: therAgent cannot be heard *to deny the Principal's
title to the goods. He cannot make any profits without
the knowledge and consent of his Frincipal and he cannot
at any one time allcw his personal interests to conflict‘
with those of the Principal. fic must hand cver aill
rrofits, including the b£12g§.20 The Agent must therefore

make sure he serves the interests of the Pr: uncipal.
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AGENCY AND ITS INTERNATIONAL DIMENSIONS: THE FACILITATICN

CF iNTERNATIONAL COMMERCE

The capitolist system is essentially an international
system. If it cannot operate internationally, it

will break dowm completely.

- ; HENRY GRANDY (1942)
' U.S. ASS. SECRETARY OF STATE
Il LD (\:“.‘{'_

The sources of the current law of Agency are
primarily the ccmmon law, and partly the principles of

Equity and Merchantile law. In the medieval periocd.

instances of Agency did occur. lere, Agency law is szaic
to have been at its infancy. There were instances or

Kings and prelates empowering Agents to borrow money iu
their names. The early appointments of attornevs were
for thiifyhrpose. Maitland1 observes that the law was
manifestly in the clergy during the reign of Edward I
where he gives an example of an Abbot being sued for the

price of goods purchased by a mouk for use at the conveiat.

The medieval community remained satisfied with a

rudimentary concépt of Ag.incy until in the later centuriecs
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when mercnantile necessity went beyond this and imposed
liability on a master for the ects of his apprentices
and Agents. TFrom the seventeenth century onwards,
‘following the development of cowmercial life in varicus
aspects, such as the growth of trading companies, the law
of Agency grew in importance and extension. ferchants
like Marco Polo emerged, making journeys to distant
places in search of trade and merchandise. Eventually,
%gency cemerged as a separate concept, distinct from the
relationship of maéters and servants. This historical
onward move explains the steady move irom medieval
comnerce to the current highly developed transnctionnal
and imperialist commercial mechanisms whose primary
feature is its imperialism and exploitation of poorer
and less developed nation states. Agency is the midwife

to their material exploitation.

COMMERCE

A man has only one pais> of hands with which to
work, and only one mouth with which to speak. He cannot
be in more than one place at the same time. As tiues
change, man's needs also expand, especially in commercial
circles. The failure to satisfy one's needs and desires

{50~ ) . .
by oneself has givenato Agents\wmose principal work ig

to act on behal® of other=. For more production, wider



markets, more fairs (in distant places), extra hands are
necessary for attaining any reasonable heights. 1In
simpler terms, Agents play more or less a role of servants

to thair Princip{bb.z The development of mén and his
society is thereifore a development by man of his productive
forces together vith the corresponding production relations
and socic-economic organisation. As shall be analiysed
later, man's en;irely selfish and ageless needs have been
Oresponsibie foi the current numerous sccio-politico-
economic inequalities that now plague the entire human
race. This is why we have some people (Agents) acting

on beialf of others (principals) in all aspccts of life.

In its remute sense, Agency can be reduced to superid/
suborcdinate relationship which does not govern only

individual persons but also the relationship between

nation states.

Increasingly, smaller states have inevitably found
themselves running erands for the bigger cnes with their
reiationship reducing the former into the lattei's
underdog. In the final analysis, we find that as a
matter of fact and practice, the roie of an Agent 1is nov
limited to commercial transactions. It spreads tos cover
socio-political aspects too. Heads of diplomatic missions
to foreign states are agents of their countries to the

said states. The question of Ageuncy therefore goes over

e
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and above the horizon of commerce and has now become
manifested in any form of representative capscity. Tor
the purposes of tnis discussion, however, more
concentration will be focused on th:z role of Agency in
commevrcial circles, where it is often used as an inst.rument
for fraud, exploitation aﬂd underdevelopment of some
states by others; some social classes by others. suffice
it to mention the common develcpmental trend which has

]
creaved class alliances whose socio-eccnomic and political
result has been the total subjugation and domination of
some classes by cothers. For instance the role of Agency
for foreigners in the running of their industrial firms
and the distribution of their industrial goods is maniied
exclussively byrthe comprado., bourgeoisie. Consequently,

this social class has its bsse in foreign alliance to

which it fulfills the role 01 an Agent.

This new form of Agency does not, however, bring
clacs struggles to an end, it instead intensifies them.
These class struggles are often defined by bourgeois
scholars as pnlitical and class struggles. The truth is
that every political struggle is a class struggle. 1In

the words oi Fredrich Engels:

In modern history...all politiccl struggles arve

w &«

class struggles.

Bourgeois scholars, in their uuscientific analysis of
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society do not want to admit that all political struggles
are class struggles; they often hide under a canopy o
loose and meaningless terms and phrases like 'political
disturhance', 'political unrest', 'politiéal discontent’

and so on.

With the said class divisions and endless struggles,
access to the ownership of the means of production
becomes impossible for the overwhelming majority of
wage-earners and sglaried personncl. Such ownership
becomes a monopol& in the hands of one social class which
pozcesses and controls both ~apital and capital reserves.
Where the class that controls such capital is foreizn
based, there are always ready agents in the state of
operation. These are the oues known as the Comprador
Bourgeoisie whose operation is not only marcenary in
form, but also mechanistic. fraudulent and malicious.
They are used by imperialism as tools of operatvicn and
exploitation to the entire populace of their own stales.
This development has in turn moulded class alliances in
the entire capitalist world. The interests of the
Japanese, American and Wectern FEuropean Bouirgeoisie is
reflected in and represented by the comprador bourgecoisie
in any other given state.

Human societies have tecocwe used tc respect of the
law; they have also learned to adhere to such luws SO

zealously and slavishly that chey hardly rise to cuestion



- 24 -

the legality and Jjustice of scocme acts perpetrated under
cover of the law. Few pecople within the ranks of the
leadership are recady to question the legality and
reasonagbleness of a law that facilitates wanton
explcitation and oppression at their midst. On the whole,
revolutionary pessimism réigns. One cannot feor instance,
purport to argue that a law that allows foreigners tlu
repaitriate the entire bulk of profits made through thair
investment is either legal or reasoaable.4 I am in
agreement with Willy Mutunga when he states that laws in

=
s

this country are used as vepicles of exploitation.” The
law of Agency does exactly that. Under the umurella 22
Agency, many foreign firms are making a steady inroad in
Kenya's economy. Companies iike Lonrho, Brook Bond (K}

Ltd., Bata Shce Co., and many others have this as their

common intention.

Arguments to the contrary notwithstanding, we have
to note that the essence of Agency is an important one.
Bourgeois commerce and its numerous forms and phases
would ground to a halt if there was no Agency. The
fundamental aspect of capitalist commercial law is thst
goods are produced for their exchange value and they
must reach the ultimate cousumer. This in turn cnables
the industrialist to appropriate, capitalise and accumulate
the surplus value.6 Agents are there to play a micddlcman

role. Inter-nation trade would come to a standstill if



the manufacturers, after the last stage of production of
any commod.ty in their factories and industries, closed
down the said factories and went to sell the products
before returning to resume the production”pfocess. The
need for a wider market, and the continuous capitalist
expansion make the producer as of necessity need Agents
te make contracts on his behalf. My own view about
Agency is that it is the inevitable cornerstone of
commerce, and Enternational trade owes its successfiul
operation to it (Agency). It will, 1 believe, continue
to playv this role at greater levels as commercial
relavions expand day by day, and as long as there iu

imperialiistic domination in commercial circles.

IMPERIALISM

The days of small nations have ITon assed away;
£
s

the day of empires has come.

CHAMBERLAIN (1902)

In order to save the 40 million inhabitants of
the United Kingdom from a bloody etvii war, we
colential statesmen must acquire new lands to
settle surplus population, to provide new markets
for the goods produced by “them in factories and
mines. The empirc as I have always said, s a

bread and butter question. If ycu want to avoid
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etvil war, you must become imporialists.

CECIL RHODES (1895)

Commercial needs as we understand them today, which
hinge on the distribution and exchange of goods and
services werc unpomition to early societies who lived
under subéistence economies. They have emerged from
advancea specialization and industrial revolution which
took place in ﬁurope in the sixteenth and seventeenth
centuries. The essence has been that one person cr
group of persons produces more than they need;
conseqguently, he has ftco exchange some of his produce
with what he does not have oxr with money to buy what ne

does not have or produce.

At the dawn of.the industrial revolutdion, and
througaout most of the 19th Century, political economists
generally assumed that the development of capitalism
would be cosmopolitan and that this would make natioral
frontiers and politics obsolete. But at the turn of
the 19th Centrury, as the industrial Revolution spread,
and the development of capitalism Yecame increasingly
uneven and competitive, capitalism was nationalised.

The spread of capitalism started assuming dangérous
proportions as every industrialising nation wanted a

corresponding commercial empire to facil:

[

ate the

development of its capitai. Germans, British, French
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and Belgians were the most notorious in the game. A
significant thing to note about the internationalisation

of trade in the past two centuries was that Europeans

took the initiative of going to other parts of the world.
What was therefore called interuaticual commerce (trade)
was nothing but the extension of Europsan interests
overseas.: Concerned with the question of the rapid fall

of profits, which would in turn maim their position of
commercial suprémacy, expornents of imperialism had to take
up a new phase by radically changing the organic composinion
of the world market. Investment in areas of cheap labour
and avbundant market was rescrted to. Trips and expediticas

throughout the world were mad?.7

Amongst the major factors that precipitated
imperialism was commérce. It was primarily because of
commer~e. The desire for the mass distribution of goods
from the mass production to ccnvert abudant concentration
of capital led imperialists to placés like Africa. Africe
realized sharp and violent rivalries on her soil between
French and British capitalists in the Niger delta; the
Portuguese ard Belgians in the Congou; the Germans, British
and Portuguese in East Africa and many other parts of the
world that were so affected. Historical evidenée has
proved that it was because of these eccalating commercial
rivalries within the ranks of imperialists that Bismarck,

the chief architect of the nineteenth century imperialism
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and the then Chancellor of Germeny, called for a conference

co

to divide up the areas of exploitation. This had the
consequence of turning the so called world market intce an
imperialist market. This coaference pacified, but did
not end commercial rivalries and as it latef happened,
the centinued struggle, Sqramble and dissatisfaction
caused two major wars amongst the exponents of

imperialism in 1914 and 1939.

m

Low

0

rds the end of the ninetcenth century capitalirm
emerged in the form of transnational corporations (TNT).

A transnational corporation <an be defined as & business
enterprise with headguurters in one country and achtivities
in several countries. By 1945, Transnational activities
became more verocious and fierce with forces of competition
reaching a more advanced level, even within the same states,
but occasionaily talking of capitalist unity when facer
witii a common cnemy. Monopolistic and capitalistic
associations, cartels, syndicates and trusts first

divided the home market among themselves and obtained

more oi less complete possession of the industry of their
own country. As the export of capital through
Transnationals, and as their foreign and colonial
conuecticns and "spheres of iniluence" of the big
monopolistic associations expanded in all ways, things

‘aaturally' precipitated into what the writer calils
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international agreement amongst these associations for thke
formacion ¢f international cartels. Sometimes, however,
thesea cartels.evolvéd out of fierce compeﬁition where some
smaller ones were consumed and subsumed H§'the @igger ones
as a consequence. These internatiocnals cannot function
and reap enough profits from foreign nations without
seiﬁiﬁg up sételites in sﬁch rations to act as their
commercial agents. The said agents have the legal power

to act like the principals themselves.

This Oiscussibn raises the question of foreign
princirals and their local agents and its legal
inipiications. Does the act of an agent in Keryrc bind a
principel based in the UK or US? This brings up the
question of conflic? of laws. The law of agency is prot
clear on the effect of a foreign character of a principal
upon the personal liability of an agent acting for him
in a foreign state. For instance what responsibility
does TINY ROWLANDS of Lonrho have towards the civil and
crimingl trespasses of his merchantile agents in states
of operation other than Britain where the company is

Lased?

There is a general presumption that the agent
assumes personal liability and does not have anything
to create privity of contract between his foreign
principal aad the local third party. In an old English

case of ELBINGERMV—CLAYEg, Blackburn J. said:



Where a foreigner has instructed English merchants
to act for kim, I take it that the usage of trade
established for many years has been that it is
understood that the foreign constituent kaé ;5t
authorised him to pledge his credit...or to |

establish privity of contract between him and

the home supplier.

In effect fherefore, eBlackburn's view is that the

Ioreigﬁ'principal bears no liability to his agent's
@)

trespass. As a matter of fact, this argument of the
learned judge wears away the principal/agent relationshiyp
in that such relationship in a strict sense empowers the
agent to create privity between his principal and third
parties. My opinion ‘is thac such interpretation would
not be acceptable as a proper legal position in Kenya.
Such an interpretation, if upheld, would be a tragedy in
a country like Kenya where multi-nationals have a free
hand in its economy. Foreign based principals should
shotlder the follies of their local agents. Blackburn J's
holding has not had any precedent backing it. In a
decision that followed a few years later, in the case «f
WATTEAU«V»FENWICKIO an Australian based principal was
held fuily responsible for lhe acts of his ILondon based
agenc. The same rule was extended to the case of MILLER,

Gi1BB-V-SMITH & TYRER'Ll where it was held that though local
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agerts are loath to make themselves personally respornsipla
for foreign principals, and since the agent's acts are for

the renefit of the principal, the law woulid not let tha

latter get away with it.

One should, however, understand that though Englisl
law applies in Kenya via the Judicature Act, these
decirions, however authoritative, cannot be taken as

representative of the clear legal position in Kenya. In

P

the dandmark case of DODHIA-YV-NATIONAL GRINDLAYS PANK

/16%0/ EA 198, it was established by the Court of Apreal

for East Africa that neither the High Court nor the
Court of Appeal is bound by any English decisior and that
the Court of Appeal is free to debut from its own past

: —_—
decisions whenever iﬁ wishes to do so. However, the
question here is more complicated because neither Pritain
where Kenya laws trace their roots back to, ncor Kenya
itself have any statute specifically governing Agency;
proper understanding of the same will only be adegualely
done through case law; thougn it should be maintained
that the applicability and acceptability of such decisions

as authorities will depend on their reasonableness.

As has been noted already, the succesgful unleashing
of the industrial revolution enabled profitable
experimentation and developmetts which set in motion =

new system witth new raw materials. Agency law developed
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\
as a result. The essence of this brznch of the law is

generally to protect the principal's property in goods
during the process of distribution. The oblizations and
duties of the principal and agent reinforce this point.

The agent must inter alia, perform his duties diligently

=h

to encure effective maximisation ct profits. The size ¢©
the enterprise, whatever its nature and its technical aid
always harbours monopolistic tenrndencies. While there is

. o eoplopiny :
nothing to stop- the principal from developing the services
of mgre than one agent, the agent cannot, without exnress
agreement to the contrary, serve more than one principal

for he is nct supposed to allow the interests of his

principal to conflict with his own or other people's.

Ole Lando, writing on Agency has observed:

The commercial agent is an independent person
permanently engaged in solieiting orders and
concluding contracts with third parties on
behalf of and in the name of the principal.
Representation is the sole occupation of a
commercial agent and he must never allow his
interests to conflict with those of the

.
principal, or moke contraets in his own name.”

It is thus the agent's duty to satfeguard the principal's

interest, including the goodwill. He must use reasonable

—
=
D

diligence and care in the executicn of his duties.
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must make an effort tc sell the yrincipal's goods. In the

werds cf Mutunga:lS

.o he must disclese all materiual particulars so that
the principal can decide whether or not he will allow
the Ageni to act. He must hand over secret profits,

i

and even bribes.

AR5

1is reduces the agent to no less than an underdog and a
moaey—generatiné’tool to the principal. These safeguavds
enable the principal's property tc expand limitlessly.

The result is the increased investment of capital which

in turn gives rise to increasing demand for new enterprises
and conseqguently an increased demand for new agents. This
has precipitated the world-wide search for raw materiais

to sustain the expanding industries and fashion the equully
expandiag markets adequately. As Mutunga has observed in
orne Of his writings on commercial law, '"capitalism has
taken up a strict observance of the Marxist doctrine cf
dialectics, it is always on the move towards its dimpeding
doow''. To this endless spread of commerce {(imperialismj),
Marx and Engels have observed:

The need for a constantly expanding marvket chase

. ;. 5 14
the Bourgeois cver the whole surface of the globe.

It is from such perspectives that the influence of

concentration on the formation of large industrial
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monogolies in a whole sphere of industry stands ou’. with

crystal clarity. Lenin has ohserved:

The rise of monopolies, as the result of concentration
of production is a general and fundamental law of the

; St 15
preseni. stage of the development of capitalism.”

The current development of commercial operations have
core to a state where people in one society teil -~nd
moil, but the proceeds are taken by the agents for

repalriatioa to" their principals in the metropole. This

makes the role of the agents and the comprador bourgecisie

dangerous cnemies of the exploited societies since they
aré ured as instruments of the same. At this stage,

I have toc note that at no one time do the interésts ot
the multinational corporations coincide with those of
Kenya's or any other.exploited country's econcomic needs,
for originating from foreign economies, they cannot
pretend to have Kenya's interests at heart. Important
to note is that these corporations operate in a well
protected atmosphere and through their links with the
state functioneries, they arc assured of a stable future.

In the words of Lenin:

The development of capitalism has arrived at a stage
when, although commodity production still 'reigns' and
continues to be regarded as thé basis of economic lif,,
it has in reality been urdermined and the bulk of the

profits go to the 'geniutes' of finaneial manipulation

1

16
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nd theor emisaries all over the world...the latest
phase of capitalist developmen™ has resulted from

the formation of all powerful monopolies.

KENYA'S ECCNOMY (UNDERDEVELOPMENT)

Sales operations in the United tates cind Management
of the fourteen (Uniliver) plante ave directed from
Lever House on New York's fashionable park Avenue.
You Llook at this tall striking gices-and-steel
structure and you wonder how many hours of unpaid
black labour and how many tons o3 wunderpriced palm
01l aid peonuts and cocoa and coffee it cost to
build <it.

W. ALTHEUS HUNTON (Decision in Africa)

Colonialism and neo-colonialism is not merely a
system of expleitation, but one whose essential purpose
is to repatriate profits to the “mofher—country”.
Diligent agents were necessary tc carry out this
“"honourable'task. In talking about under-development as
stigmatised by commerce, cne has to uvnderstang, ab initio,
that development and underdevelopment are not only
comparative terms, but that theyv also have a dialectiical
relatiocnship, one to the other for the two help p roduce
each othei by interaction. When trade between Europe

and Africa became truly international, their relatiocnship
Ferbd &Jﬁ

‘ﬁ’i:_\ iy Ur

RARY



became one of the transfer of weilth from Africa te Europe.
Undevdeveleopment with which the Third World is pre-occupied
is a product of cepitalist, imperialist and<colonialist
exploitation. A powerful and efficient system of Agency
has evolved out of these activities to facilitate the

malicious commercial machinations of imperialists.

The institutionalisation of the large:gﬁalg corporations
as the typical unit of production in advancéd capitalist
economies has had momentous implications for the process
of development in the still undecrdeveloped lands. The
resulting ccmpetitive model has determined the growth of
oligepoly in the developed capitelist countries and a
corresnonding 'permanent' underdevelopment in the up-
coming nations. This relationship of the so-called
developed and underdeveloped nations has been exposed as
a bare reality whose solutiouns should be sought immediacely.

Parroux has observed:

The conflict between the exigencies of political and
territorial organisation of the soctal life of peoples
and the exigencies of multinational cdninistration of
the large scale industries is a continuing reality
(which thz under—developed Natives seem to have no

solution ta).18

With the develcopment of large-s:cale capitalist monopolies

in the leading capitalist countries, the capitalists of
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these countries lost interest in Jdevelopmental investment
in the less developed countries because such investmenti
threatened their established monopolistic positions.
Consequently, investment in underdeveloped’céuntries by the

‘hardly' developed countries accuired a specific character;

F'

ct

namely, it went chiefly into the exploitation of naturzl
resources to be utilised as raw materials in their hore
industries and into developing food production in the

underdeveloped countries to feed the populations of the

\
]

exploiting countrieés. It also went intf7developing the
—

economic infrastructures needed to maintain economic

relaticns with the underdeveloped states. This can e

explained by a survey in the multinational activities in

Kenya and other such states. The actual investment of

capital by these corporations is on a very small scale.

Jupan will not transfer the whole of its Motor
industry into Kenya because this would limit its profit
maximisation, neither can Daimler Benz of Geritany do the
same. Thisé explains why these heavy industries back howe
must deal through agents such as D.T. Dobie, Ceneral
Motors, Datsun and other agencies to sell their goods in
foreign countries. At best, multinational investors
manufacture simple items like cooking oil, soap, tooth-
paste and others. They often scti up assembling’plants
for Radios, cooking implements and other indusirial goods.

These are products whose comparative industrial and
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monetary value is insignifica.at.

Cases of Agency of taste transfer have of late
occurred. Under this scheme, multinationals are not keen
on the investment of capital per se; trends like the
18th Century British investment in North American Railway:
and cther such investment are changing. Investments are
becom;ng‘overwhelmingly séctor. One finds specific firms
preoducing the same sort of goods abroad as those at Lone.
This is to ser?é as import substitution. Such are cases
in Leyland, General Motors, TFirestone, etc. This is
largely precipitated by competition among monopolies in
the same market area. Thus the total manufacturing and
assembly of industrial goods are aimed at the vnrocess cof
monopolising markets. This is a joint venture betweeon
muicinational corporations u¢nd the comprador bourgeoisie
who h:,1ld limited shares or simply serve as agents for
political convenience to guarantee a monopoly of local
markets by ensuring a restriclted competition from other
firms. These local agents occupy high managerial and
directorship posts. These lccal plants often produce
goods for export to other states too. TFor instance
Britain exports Landrovers and Range Rover vehicles
from its ILeyland plant at Thika to Kenya's neighbcuring

states like Uganda, Rwanda and Burundi.

In the final analysis, we find that a country iike

4

Kenya where a factory lika Bata Shoe company is based,
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in fact serves as an agent of the foreign principal whenever
she presides over the export transaction of Bata products.
The commission she (Kenya) gete is the apparent provision
of labour to the indigenous populace, and ﬁhé granting of
equity and goodwill shares extended to the country's
leading cgpitalist pcliticians and opportunists. Profits
made by foreign capital a:é exported back home. These
'great' capitalist powers have often supported feudal and
primitive dictafbrial orligarchies in the underdevelopea
countries as their‘gnstruments for the maintenance of
their economic and political influence. Such forms and
means of sﬁrvival, I believe, lcad to an argument that
there is a systematic attempt to consolidate capritalism by
means of fascism and other authoritarian experiments in
the Third World. The western involvement in Zaire and
their continued support for the fascist regime of Mobutu
and his misrule is one of the examples that are legion
These tyrants, as a matter cof fact, act as agents oi and
instruments for the underdevelopment process. The writer
is in agreement with Nkrumah when he writes that
Balkanisation of Africa hasg created a superstructure that
"makes it impossible for individual nations to cope with
the bargaining power oi the international corpofations
which, by means of interlocking directorships, cross-
shareholding and other devices effectively act on a pan-

19 o g "
African scale. Karl Marz must have had such agent-
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collaborators in mind when he exclaimed:

(0

R . Qo
1 free traders canmot understand how one nation con \ a o
‘ :
/

grow rich at the expense of another, we need not wonder
since these gentlemen also refuse to understand how

vithin a country one class can enrich itself at the

expense of another.

This semi-blind class of exploiters forms a strata of
society in Kenya which Mutunga has described as the

5 .

"comprador bourgeoisie”.zo This class has assisted or
acted as agents of';he dominance of finance capital in
Kenya. The comprador bourgeoisie in Kenya especially, is
unpatriotic and has its base in the dominance of finance
capital. It is a layer which thrives on its connivance
with imperialism They see foreign domination as
inevitable =since their class interests are intertwined
with capitalist interests. Thsir rewards are great and
they will, and must, along with imperialism fight against
the liberation of the Kenyan people to preserve and maiuntain
their role of agency in Kenya, a great deal of these
comprador elements comes from the national minority
communities (Europeans, Asians and Arabs). Even where the
indigenous communities (Africans) are concerned, one cannot
conceive of an African transformatioa towards structural

change and economic independence. Agents they will remain.

In the words of R.H. Green:
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African private capitalism <s, and is probably
inereasingly becoming peripheral and dependent

on foreign capitalism.

As it were, there is a connivance between the foreigners
anG their local patrons, ahd agents, whose ultimate goal
is one, namely, to exploit and undepdevelop the mass of
the pecuple of tﬁis country (Kenyva). As Greene has fused
the two brands of éapitalism, the writer would further
argue that there is nothing like African capitalism;
capitalism is intermnational and homogenous; whether
African or European, it serves the same purpcse, namely
the maeintenance of imperiaiism and its exploitative

machinations which has agents in all exploited nations.

The whole question of Keuya's economy is therefore
tied and cdependent on capital from imperialism. A 1ook
at the legal protection accorded to multinational in
their modus operendi makes tihris allegation more
authentic. The operation of multinational corporations
and any other form of prcoperly ownership finds its
l=2gitimacy in the supreme law of the land, viz, the

censtitution of the republic of Kenya. 53 of the said

(

constitution declares any law that conflicts with its
provisions void. 1t follows therefore that until the

~constitution itself is made more autochthonous to -~crap
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its cepitalist reflections, no legal machinery can purport
‘to deprive the multinationals and other propertied classes

of this country off their property. S75 of the constitution

which stresses the sancity of property ownership states

e

inter alia, that adequate and prcmpt compensation should be

made whenever one's property is interferedi’ with. This
means that if the Government has to take over the capital
ccntrolled by fqreigners, it will be putting its meagre
finances &t stake. Whether this is true or otherwise,

i
this is the purelytlegal position as of now. A notorious
legi<lation passed in 1964 (The ¥oreign Investment
Protection Act) has given effzct and sanctity to foreign
domination and exploitation. S2 o this Act seeks to
prctect benefits or propezty and any other profits from
an investment in an approved enterprise. The definition
of fcreign nationals who the act purports to protect is 2

very wide cne; it states:

persons who are not citizens of Kenya and includes

a body corporate which wasn't incorporated in Kenya.

This gives multinational corporations their legal
personality in Kenyan law, consequently they have been
bestowed with the freedom of exploitation and the right

to appoint local agents and partners. S7 makes it legal
for the investors (exploiters) to repatriate their profits

tc the metropole. The section states:
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Kotwithe tanding the provisions of any other law for
the time being in force, the holder of a certificate
may, in respect of the approved enterprise to which
such certificate relotes, trarsfer out of Kenya in
the arproved forzsign currency cnd at the prevailing
official raté of exchange:

a) any profits after taxation of his investment of

foreign assets

b) ccpital specified
c) The prineipal and interest of any loon specified

in the certificate.

The provision outlaws any interference by any other statute
in the process of repatrietion of capital. Besides, the
talk of transferring capital after taxation is a shum since
there have been cases of massive fraudse in the exercise.
The whole truth is that the laws of this country, ranging
from the constitution as the supreme law of the land and
other statutes are no less than vchicles of exploitation.
We have to understand ab initio, that any study of law or
purporiting to do so that excludes its socio-ecoanomic and
political context will only amount to what Rene Dumont21
has termed a false start. Whatever analysis that may be
extendsd to the Kenyan legal system, the fundamental

aspect is that the bulk of the laws accomodats and

facililate foreign domination and exploitation. The
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legal foundations of rampant primitive accumulation of
proper*ty in the earlier colonial times can be traced ir
the land anad agricultural laws and regulations of the time.
Such laws which champion the interests of.ghe few apply to
date. It is by looking at and analysing thellaws in their
historical context like this that will enable us to under-
stand the roots and trends of exploitation in our socisty.
The state has remained a benapartist (pacifist) functionary

»
in the game.

)
4
F

The law has ensured at all times that the cownership
of the means of production rewmains in the hands of the
privileged few, mainly foreigners; the role of distrilbution
of products therefore is fulfilled by the comprador
bourgeoisie who are agents oi imperialism, this in turn
breeds and perpetuates neo-colonialism. All the forces

of production and relations of production lead to an

inevitable conclusion that Kenya is a neo-colonial state.
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CHAPTER THRFE

A _CASE STUDY ON BATA SHOE COMPANY (K) LTD

Bata Slhice Company was one of the first and most
successful investments of non--British companies to be
cstablishﬁd in Kenya colony (as it then was) before the
second world war of 1939. The company's history can be
traced back to'Czechoslovakia winere it was started between
19i4 and 1918 by Thomaé Bata Snr. The inscecurity that
came with the outbreak of the second world war, especially
the menacing approach to Czechoslcvakia by the Nazis
caused Bata to move the headguarters of his newly
incorporated company to Toronto iIn Canada in 1938. ¥t hsas
sirce then extended its operations to Europe, Africa, Asia

and the Americas.

Bata shoe company set up a branch in Kenya in 1935
at Mombasa. At its establishment, it was meant to be a
marketing branch to the service of the East African Region.
Its history at the coastal region of Kenya was short -
lived as Bata Shoe Company had to be moved up-country to
a more safe location at Limuru on the outbreak of the
second world war. This was the same tinie Bata Shoe
Companv (international) moved its headquartews to Toronto.

Its early engagement in Kenya invelved the productiou of
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tanned leather; the manufacture of leather and rubber
shoes; and tne export of raw hides to Europe. From the
outset, production was aimed at serving the local market,

especially low-cost consumers.

Bata started intensive shoe manufacturing in 1955 when
the first manufaccuring machinery was set up. Its rapid
expansion was primarily due to their support by the
government of thg day which clamped down on the importation
of Indian Jeather by;strict and severe tariffs. Artisan
shoe making was at £he same time cencouraged to -dbsorhb: the
excess capuacity of Bata's tanning plarnt to ensure that :11
its production potential was cxpanded with a corresponding
ready 2bscrpition sector, this would in turn ensure good

fiscal returns for Bata.

Bata Shoe Company obtains its raw materials both locally and
fron foreign markets. The main materials applied in the
maenufacture of Bata products include leather, rubber,
textile products and industrial chemicals. The leather used
is tanned within the Bata plant at Limuru. Bata Shoe
Company obtains hides and skins from the Kenya Meat Commission
and other independent slaughter-houses and local dealers.
Theie is a contract for the supply ¢f this commodity between
(enya Meat Commission ond Bata Shee Companv. Limited
quantities of hides and skins used to be bought from
Tanzania before the closure of the Kenya/Tanzania border in

19%77. Equally important in the procession of Bata products
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is rubber. Bcth natural rubber and synthetic rubber are
imported. Most of the natural rubber is imported from

Bata Shoe Comapny's own plantations in West Africa, especiallyj
Nigeria. Other sources of raw or natural rubber are British
plantations in Malaysia, Singapore and Sri Lanka (Ceylone).
The purchase from these far-east countries is done through

British brokers and agents.

It is important to note that more than sixty per cent
of th2 rubber used in Bata is syuitnetic rubber. - Synthetic
rubber is an oil product. The explanation given by the |
Bata Shoe Company management is that unlike natural rubbker,
which depends on factors like rain, and other climatic
conditions, synthetic rubber depends on the production of
cruce oil which is more steady and dependable. It is also
preierred because it can be cduplicated easily. It is also
sai1d to be cheaper and with a more stable price than natural
rubber. It is interesting to note that while our research
realised that the said synthetic rubber can be cheaply and
conyeniently obtained from Eastern European ccuntrieg such
as Poland, Hungary, Yugosiavia, East Germany, etc, the
Company "irresistably'" purchases the same product at
irflated prices from USA, Britain, Holland and West Germany.
The reason here is clear, namely, Kenya's ties with
imperialist states and the fact that the investors

themselves are from these states, and also the fact that



some of the raw materials come from their subsidiaries
abroad. This further goes to prrove and give authenticity
to the argument that commerce is something more than a
'mére appropriation of profits since it has to follow clear

channels into areas with a similar political orientation.

1

Tndustrial chemicals such as lime, sait, suiphuric
acid, etc. are obtained locally since overseas companies
that mam.facture them have subsidiaries in Kenya. They
are, huwever, sometimes obtained from overseas when local
producers cannct meet the demands. Such local plants
irclinde DUP and ICI. Other materials employed in the
industry's undertaking include canvas and laces which are
obtained from local textiles The machinery used by Bata
is purchased from West Germany. This is done in ture with
recommendations of the Bata complex's engineering division
based in Toronto - Canada. Cther suppliers of machincry
and spare-parts include Italy, whose cheaper prices and
better designs are said to be overtaking West Germany's
supply. Taiwan, South Korea 6 Britain and Spain also

provide some machinery and sparcs in smaller qualities.

PRODUCTION:

Bata Shoe Company produces a wide range of products.
These include leather, rubber and canvas shoes, suitcasas

and bags. Like any other multi-national firm, Bata £hoe
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Company has scught with time to advance its manufacturing
techniques and raise labour productivity. The compane's
Memorandum of Association arrogates it the power to deal
in as many aspects of local manufacture aéhpossible.
There is a steady movement frow labour intehsive to
capital intensive production. In persuant to this, the

Company has embarked on the employment of skilled persocnael

who are lured from other sectors of employment by the

w
/

reasonable remuneration offereid. In most cases, however,
the workers are rééruited and trained locally (on the job).
Such are machine operators who are first engaged as
apprentices before they become fully employed ty Bata Shoe
Company; stichers are also trained internally and set to
better their skills on the job. Artisans from colleges

of technology and the polytechnic are also recruited.
There is a management training programme within the
crganisation where recruits from high schoéls are trained.
Others are sent to ccurses in institutions like the
polytechnic. Bata Shoe Company (international) organises
courses for its companies' top management personnel in

countries such as Canada, Nigeria «nd Yrance.

Bata headquarters in Toronto operates as a. service
company to¢ the plants all over the world. The company
operates in ccuntiries gsuch as Iandia, France, West Germany

S+i Lanka, South Korea, South Africa, Nigeria, Malawi, etc.
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The service company fulfils an advisory role and mans the
training programmes. It has o be uoted that there is no
special relationship between Bata subsidiary companies
apart from their common ties with-the cehffal body in
Toronto. Important management decisions made by the
subsidiaries have to be in ccnsultation with the mother
body. For instance, whenlnata (K) Ltd decided to constiruct
an extersion of the company 2% Veoi, Bata Shoe Company

(Cangdca)'s consent had to be socught.

1

When Bata Sho; Company was established in 1940, its
primary aim was to prcduce goods for local consumption
cnly., As the factory developed, with the accompanying
expansion of production, Bata resorted to the production
of gocds both for local and export markeils. The chief
non-Kenyan markets include kwanda, Burundi, and Malawi.
Tn> Tanzanian market collapsed with the collapse of the
East African Community which was atltended by the closurc
0of the Kenya-Tanzania border. The nature of production
has become increasingly dual, namely, the production of
goods for the local market and those for the foreign
markets which are said to be of a higher quality to

withstand the stiff competition from other sources.

On the local market, it is an altruism that Bata
products are inferior to imported ones. A senior

management official explained this as a reflection of the
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problem of underdevelopment in thaird world countries,
especinlly as pertains to skilled manpower, and also the
fact that the primary projection of their production is
meant to feed the poor people who caunct afford expensive
products. Our contention is that this explanation is
erroneous  and misleading as we believe Bata as an
industrial enterprise has a moral duty to manufacture goods
of good quality without 'ifs' and 'buts'. Some of the

consumers we interviewed complained that sometimes rubber
X

shoes from Bata tear out within a month's use. It is
equeally important to note that Bata admits to be producing
procducts specifically for the export market whi~h are o>
higher guality and that much as we appreciate this, there
is nothing that stopg Bata from extending this betier
quality to the local market. This can be interpreted as
neo-coionial arrogance, that is, thinking that the neo-
colonial subjects still play the role of second-bestness

and hence the idea of separate production and quality.

Bata's production Las been expanding with years
in an area where there has been lack of effective
competition, with the Government supporting the establishment
against fcreign merchants. There is, however, a-limrited
competiticn from Tiger Shoe Company. This notwithstanding,

Bata remains in a pre-dominant pusition in terms of

production on the local market for both shoes and tanned
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leather. The company produces about 10 million pairs of
shoes annually and cnly a small fre~tion of this is exported
Competition from Tiger shoes Compeny, however formidable, is
likely to have little or no impact on Bata, bearing in mind
that the latter is part of a rnetwoerk of multinational
capital operating in Kenya and no less than thirty other
different countries. In f(rms of quality, however, our
survey from a handful of 'avexage' consumers indicated a
bias feor Tiger Shoes which ¥ cre dceeribed Dy one consumer
as being ;f 'superg quality'. With the passing cf time

and as Tiger Shoe Company attracts international finance
and expands, Bata might in tho near future have an uphill
task of tackling in terms of competition. When Tiger

Shoe Company was established in 1972 with its five
directors being formér senior management personnel of Bata,
some workers also moved with them. Most of them were,
however, lured back by more attractive remuneration from
the multi-national. Records indicatel that Bata was
hostile to Tiger Shoe Company from the outset. For
instance, it tried to prevent Tiger Shoe Company frci:
cbtaining imported supplies of cyelets and other machinery
tfor shoe meaufacture. Bata could only grant Tiger the use
of her licence to import eyelets, following negotiations

at the highect governmental levels. With the government

1. See Swainson: The Development of Corporate Capitali~ in
Kenija.
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emphasis to support indigenocus owned industrial enterprises,
it is foreseeable that Tiger Shoe Company Will do quite
well in the near future. One of the directors of Tige:x
Shoe Company indicated to us that their future prospects

in terms of expansion and competition vis-a-vis Bata is a
healthy one since their company has attracted and won the

sympathy of many financiers.

MANAGEMENT :

g

Bata Shoe Company engages the services of about
2,300 workers. This number includes both skilled and
unskilled personnel. The employees are organised under 2
trad= uniocn which is an affiliate to Kenya Shoe and Leather
Workers Uniocon, which «is in turn an affiliate to COTU. The
Union's operations are closely controlled by the faetory
management which strongly smpports it (the Union). In our
interview, a Union official indicated to us that the
factory's success has been largely dependent on the close
relstionship and co-operation between the Union and *the
management. The good relationship (so-called) can
probably be attributed partially to the fact that Bata is
located in a small non-industrial town, making it ii possible
to have little or no influerce from other industrial workers
and onther Unions of workers. This harmonicus relationship

beiweer Bata and its employees, creating a climate of
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industrial peace, has served as a stigma to increased
produciion and the consequent maximisation of prefits. It
has to be noted that for the past five years, Bata's net

profit has been in the range of £10.5 million/annually.

Like any cther multinaticreal corporation‘operating in
Kenya and cher exploited cQuntries, Bata has built certain
alliances, both political aﬁd commercial, to guard its
position of dominance and exploitaitica. The stirategy used
to cement such aiiiances, (both political and economic),
has been the issue 0% goodwill shares to prominent peopie
in the Bata Shoe Company operations and the leading members
of the petty-bourgeoisie ruling clique. These incloae
ministers, chief state executives and leading local
industrialists. Reference can be made to the case of
CRUTTWELL-V-LYE 17 Veé 33& where Lord Eldon cdefined

goodwil. as:

" .every affirmative advantage, as contrasted with
negative advantage, that has been acquired in corrying
on the business whether crvnected with the premises of
the business, or its name or style, and everything
connected with or carrying with it the benefit of

the business..."

This .s Bata's aim in allotirg the said goodwill shares,
namely, for political protection. Most of them have been

al’oted 2,000 shares of £1 each. This is in fact a
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constructive'borrupt gift' to the men in the political
saddle to protect multinationals to enable them to facilitate
their domination and exploitation of Kenya unabated. Among

these goodwill shareholders are Daniel T.A;_Moi, Njenga

Karume, G.G. Kariuki, Njoroge Mungai, Xenneth Matiba,

W.0. Omamo, James Osoge and other senior government
officials. Some influential businessmen and local
industrialists hold preference chares in the same company

(Bata Shoe Company). These include Z.K. Gakunju, Philip

=~

Gacoka, B.M. Gecaga, Geofrey Kariithi, W. Murathe,

S. Waruhiu and many others.

The nine top shareholders of Bata Shoe Comurany arc
foreigners. This goes to emphasise the argument advanced
earlier that stressed the issue of foreign domination in
Kenya, which is an embodiment of Kenya's neo-colonial
status. Our research has also shown that the directors
of Bata are also the directors or chairmen of such other
operations like Standard Bank (K) Ltd, which is a jointly
owned bank by South African and British capitalists,
Kenya Charity Sweepstake, Kenya commercial Bank, Block
Hotels and other similar irstitutions that reflect
imperialist dominance and exploitatioa. The Chairman-
cum-director of Bata, Sir Ernest Vasey, a former minister
in pre-independence Kenyva, is a btusinecss executive aud

director of 30 different companies operating in Kenya.
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Of the six directors of Bata Shoe Company, Messrs Ernest
A. Vasey, Dunstan Alfred Omari, Bolslav Joseph Strom,
Ja@gg_ﬁgigg;ﬂigiiéiL_ﬁumphrey Slade and Marius Kennel,
only two are Africans, one being an estranéed Tanzanian

capitalist.

The Company banks its proceeds in the Standard Bank
(K) Ltd, which holds several mortgage debentures of tae
Company. It is Bata's chief local creditor. The Bank

*

holds a floating charge oun the asscts of the Company

)
which dates back té 1942, The charge hovers over assets
of the company whatsoever and wheresoever, both prescnt
and future, including outstanding, uncalled capital anc
the company's goodwill. The charge also emphasises the
fact that the company has no power to create any mortgase
or charge on its assets without the debenture holders'
prior consent. The company 6K bowever, has access to
full-*ime overdraft facilities of upnspecified sums of
money from the said Bank. The company's Advocates,
Kaplan and Stratton and Tompany Advocates is a British
legal firm operating in Kenya. This is an unambiguous
indication that there is ar alliance of foreign capital

in Kenya.

An important political cbeservation to make from the
lots and ranks of sharczholders in Bata Shoe Company, which

skould not be seen as an isolated case is the fact that it



goes to demystify the apparent and apprehended political
squabvles and contradictions that seem to be exposed to

the common man. The truth is that when i* comes to the

question of serving foreign cepital, the loyalty of the
bourgeoisie solidifies into a conmon front and any such

intra-tourgeois contradictiors which appear with a lot of

int:asity and hostility on the face of it are a mere sham.

The adversaries have a commcn course of exploitation which

)
shoulid be scen as clear and uncontradictory.

A
A
¥

DISTRIBUTION OF GOODS

When Bata started its production, and in fact up Lo
quite recently, they also operated as sole distributors
of their products all}l over the country. In the 1960's,
Bata set up a comprehensive business service designed to
assist all its wholesale and retail dealers. The ccouipany
woula select wholesalers or retailers and advise them
throughout the entire selling process on book-keeping,
display, salesmanship etc. ©Data was in fact the owner of
these shops. In mid 1970's, a Government regulation was
icsued requiring 211 foreign manufacturers to distribute
their goods through citizen owned retail and wholesale
operations. All Bata shops wcere to be taken over by ¥enya
citizens. Bata was thus forced to change its tacfics of

operation. The regulation notwithstanding therefore, Bata
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have continued with their loan aird training assistance

scheme to these shops since they are interested in seeing

how their products are distributed. The company Iuns

training ccurses ior managers, accountanitis and keeps a ~lose
watch over the way in which th=ir products are distributed.
The painting, furnishing and other general decorations to
Bata shops are undertaken by the company. The businesz is

alsoc carried out in the company's name with the retailers

X

n
called ""Appointed Retailers™.

Per se, there is no express agency agreement between
Bata and these wholesalers and retailers. There is,
- however, a formal contractual agreement for them to sell

Bata products. An agency agreement can however be implied

fggm the conduct of the parties. Our survey in the

C
operations of Bata shops within Nairob; led us to the
inevitable conclusion that they are Bata's agents. We
learnt that some of the employeecs of these shops are in
fact employees of Bata Shoe Company, and that they are
accountable to the company and not the appointed retailers.
Such employees, we learnt, could be transferred to other
Bata shops around the country by the company's personnel
department. These employees look at themselves ahd tae
appointed retailer as agents nf Bata Shoe Company. In one
case from a shop in the city centre, we came acroés a sShop

att~ndant who did not know who the 'appointed' retailer was
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and that to the best of his knowledge, Bata Shoe Company
owned the shop in which he worked and he doubted whether the
person named the appointed retailer ever existed. He was in
charge of all shon operations and handed dvéf all the money
from the sales to Bata Shoe Compuny, who in tﬁrn supplied
their products to the shop.. Another shop manager who was
reluctaat £o give us any iuiormation about their business
operations demanded a written consent from Bata, being his
emplovers, beforé doing so. He feared intimidation if he

A\

did so unilaterally."X

It is undoubtedly clear tliat Bata Shoe Company engages
in retail business conirary to a clear Govermment regulation
not to do so. Agreements reached and signed between Bata
and the retailers are not standard form because some retsilers
are not keen to operate as full-time Bata functionaries.
Whatever the case, however, one thing is clear, namely,
non~Baia products are not allowed to be sola in these shops.
Though the agreement between the said retailers and the
company is silent on the issue of selling non-Bata products,
the shop managers we interviewed made it clear to us that
Bata can withhold the supply of its products to any chop

that breaches this implied term.
M»s. Michuki, one of the Rata retailers we interviewed,
who is also one of the directors of Tiger Shoe Company (a

local rival to Bata), revealed to us that as a matter of
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fact, Rata engages in retail trade but through agents. She
pointed out that when she had cried to stock shoes and other
products other than those manrfactured by Bata, the latter
wrote to Ler, indicating that it was a bré;éh of contract
and confidence to engage in such businesses énd that Bata
was ready to cut off its supply of shoes to her shop ii she
did not desist from that. .The letter of intimidation also
made it clear that Bata can cut off her annual bonus. Such
bonus ig given {; all Bata retail dealers. She had no choice
but to open anothef}shop within town where she could sell
shoes of her own choice without prejudicing the interests

of Bata. Mrs. Michuki, whe was well aware of the

government regulation prohibiting foreign manufacturers

from engaging in retail trade, wondered why the Government
passes regulations wﬂich it does not follow up to see
implemented. In her opinion, Rata was still a retail tiader
and in fact its retail income through "undisclosed" agentsz

~ have grown by leaps and bounds since the passing of the

said regulation.

The Company has a Government licenced transport network
distributing goods all over the country to their appointed
retailers. Bata effectively controls the distributicn of

its products to all centres of operation. It does not

2. It is important to note that there is nothing like
'undisclosed' agents at law. We however have urdisclosed
principals.
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engage any independent transporters for these jobs. Thus the
Bata shops, be they in Nairobi, Bungowa or Vanga, receive
their shoes and other products through Bata's own hands.

This is part of the production and distributidé policies of
the company. T1his also makes it convenient for the appointed
retailers to concentrate on monetary returns instead of
worrying about the supply ofnghods whenever they are sold out.
We learnt from some cf the Bata shops that in most cases, the
company suppliies éoods to these choups and gets paid after
they have been sold.} Thus they do not buy the goods to sell

them but they receive them, sell thenr and then account feor

the sales. This operation is uwct any different frow the

f
pr;gg;ggnggggEﬂggl@ngggQ}gﬂygeygmﬁggVprincipal hands cver'0¢
goods to the agent whc accounts to him after selling thom. tré
The tonus paid tc the ;etailers at the end of the compsny's
fiscal year can be construed to be a form of commission
normally given to agents in an ordinary agency relationship.
The company has the power to revoke the licence of an
appointed retailer if it is learnt that such a retailer is
operating against the company's interests such as reczlving
products from rival manufacturers or where the agent does
not promptly and accurately pay back the money after selling
the procducts supplied to him. By analogy, the principal has
authority to dismiss his agent when such a commercial anomaly
occurs. This explains why Mrs. Michvki (discusseélabove) had

to sel un ap alternative shop to sell products from tiger



- 64 -

Shoe Company and those imported from uabroad.

The general policy in the company's dealings as
appertains to the question of Jelling imported products is
that such products must be imported from éther Bata
subsidiaries abroad. Such imports can, however, only be
done through Bata Shoe Compgny (X) Ltd after establishing
that such products (mainly shues) can make good sales, and

further, that it is not economically viable to launch the

~

{

product:ion of such products locally.
i

r

An important thing to note about all these facts is
that tata Shoe Company is an examplie of a company engagod
in the manufacture of goods; wihich closely controls the

distribution of her products in:

I}

tead of letting it be

v

determiired by the Government and other private traders.

The practice saves the retail traders gbth the inconvenience
of having to travel to Bata factory for the products,
especially if this is to be dore at their own expence.

‘This also saves them from a probable swindle from
unscrupuloﬁs wholesale traders and transporters whose get-
richmquickly endeavours would reduce the vnlume of their
annual bonus. Besides, Bata being a multimillion and
multi-naticual ccmpany, it is betftter placed to operate a
transportation and supply network to its retailers becavse
they arc likely to be faced by numerous mechanicalvproblems

in cases of self-transportation, and financial proklemg in
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case of hiring independent transporters. With the current
ever soaring inflation, such . pracZice as pursued by bata
is the best way of ensuring reasonable returns in their
business transactions. Even where the Co&ﬁany may be
running into financial problems, i1t is better placed to
overcome_them because the corpsny has vast credit facilities
and besides, since it con£rfls the production and
distribution of the products, it can inflate the prices

S
of the zoods to meet the chargcs, something a retail

\

A
&

trader cannot do.

The case of Bata is also one clear example of a

multinational corporation that is using local traders as

a cloak for evasion or compliance Lo a Government regulation

viz, the requirement to hand over retail business to local
traders. To the contrary, the company has turned around
tc vse them as agents but in = disguised form. It alsc
uses its employees who masquerade as businessmen. We

know they are being used.t ( i’

\

Bata also engages in the business of direct supnly
of shoes and other products to several organisations and
institutions. This is mainly sportswear toc schools and
colleges; boots and canvas shoes to the armed forces,

thz police and other allied institutions.



CONCLUSION

The case of Bata has showw. cleaxly that currenf
commercial dictates and realities have developed ahead of
the law as we know it. The law of agency'aé‘we find i% in
text rooks, law journals and cstatutes, cannot be adhered
to in an o;thodox manner when it comes to commerce. In
the Bata case, the relationébip which appears purely
contractual and yithout a mention of agency, has strong
indications of déency relationship. Rules of law cannot
be analysed independéntvof the socic-economic realities,
becuz<e law does not operate in a vacuum. An agency
reclationship can be implied fron the conduct of the parties.
In the words of Lord Pearson in the case of GARNAC CO.

INCCRPCRATION-V-H.M.F. FAURE AND FAIRCLOUGH LTD /1967/

2 AL ER 353 at P.358&:

I'he relationship of principal and agent can only be
established by the consent of the principal and agent...
1f they have agreed to what in law amounts to such a
relationship, even if they do not recognise it
themselves and even if they have professed to disclaim

it, there will still be an agency relationship.

-

In an old case of POLE-V-LEsSK,™ Sir John Romilly M.R.

The ecmmon divisions of the modes Dy which agency may

be constiiuted is threefold: it is etther by writing
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or it 18 by parole or it is by mere employment.

In the case of Bata, therefore, the agency relationship
will be construed from the contract of employment. Rather
than adhere to orthodox legal rules pertaining to agency,
Bata, like any other capitalist institution has been out
for the maximisation of prgfits by its tight control of
production and distribution of its products. This has been
coupled with aiealculated move to thin out direct
competition. It has also shown that rules and regulatiocns
passed by the government to control the activities of
multinationals in Kenya are never followed up to be seen in
effect. This can be explained by Bata's careful and
succegsful operation of a clandestine retail business all
over the country, in‘'spite of a Government regulation
prohibiting that. It further shows the laxity of the
Government in enforcing rules and regulations that it passe
whether for commercial or other purposes. Suffice-it to
mention that Bata being a multi-national corporation, it
has the capacity to get away with anything as the case is

. - ; 2
in many exploited countries.

An agency relationship should not be seen in purely
legalistic and mechanistic perspectives. We ha&e shown
in Chapter Two (above) that an agent does not necessarily
have to be engaged in commercial and monetary transactions

In the case of Kenya, we have cleariy argued that we have

’
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agents of foreign domination and imperialism whose interest

are tvned with those of western capital as their princaipals

An important fact to mention, that has developed trom
our research is the question of eccnomic independence 7is--
a-vis foreign investment and zonsequently, foreign
domination. It is an altruism that political independence
can neither be complete nor mearingful without economic
emancipation. Economic independence is a priority
economic goal and should rank highest in the priorities

s

of young nations. In the words of R.H. Green:

Economic independence can bc formulated as a situation
in which national institutions have the right, capacity
and power to take and implement decisions affecting the
national economy and its com.cnent units, without a
deiure or de facto power being held by foreign
individuals, enterprises, interest groups or

Governments.3

Taking this as a fairly objective view of what it is to be
economically independent, the situation in Kenya is the
complete opposite. Kenya is a shining example of
successful attempts by imperialists to colonise and
Balkenise Africa. From the study on Bata, a faét has been
established that such corporaticns which are subsidiaries
of major industrial installaticns in Western Eufope and

North America operate on terms and conditions that are
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the anti-thesis of the economic independency theory. TFor
instance, policies related to the expansion and profit

utilisation of Bata Shoe Company products are formulated in

. -

-Torcato (Canada). Bata is just one of thie multi-nationals.

and not the biggest either, operating in Kenya. The major
ones like Lonrhc, Uniliver, Firestone, etc. could be doing

much more.

Increased pational participation in critical sectors
of national econom}es, at present controlled by foreign
enterprises is undoubtedly a desirable objective for any
state that purports to be independent and respects iis
said independence. This should however be distinguished
from the guestion of individual greed and accumulation of
wealth at the expense of national interests. In Kenya,
the inability to acquire economic independence cun be
explained by the established civil servant elite, petty-
bourgeois politicians and merchants who are integralliy
dependent on a foreign controlled large-scale production,
trade and finance sector. They will fight to the last.
man in defence of their selfish interests and the
maintenance of the status guo. It is our understecanding
and appreciation that in a world that has become highly
interdependent, and that is becoming even more and more
so everyday, no country can afford to deny itself the
benefits of international trade, jointiventures and

partial investments. It is only within this frameworl of
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interdependence that each country can assure itself of a

fair share of the fruits of modern developments in scicnce
and technology. Such an apprcach, taken objectively and
fairly, will stimulate economic growth in the developing
countries, mainly in Africa, Asia and South America. This
would be a better alternative to the current activities
which have left most of thése countries mortgaged by their
leaders' avarice. A change of such c¢conomies from capitalisn
to socialism wifl be a sound remedy to the current situaticu
where a country whigh appears developed is found to be

owning a very dismal percentage of the economy that makes

up'for her apparent wealth. In the words of J.K, Nyercre:

...a capitalist economy means a foreign owned econcmy...
the only way in which national control of the economy
con be achieved is through economic institutions of

soztalism.

Kenyo s political economy has its rcots and reflections in
imperialism and its dominaticn. The only way Kenyans can
benefit from their independence is by rejecting the role

of agencywplayed at the hands of foreign capital. A change
in ithe socio-economic and political -structure,, which has
been the stigma for the transformation of the country's
status from a colonial to a neo-colonial cne, will be a

welcome relief.
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