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ThE: a io and pUlr038 of his pepe r is t.o effs!' a critical c'l~ljsis c; the

sys t en of c:c""1.i.flistrationof c r i i'182. just; c e 5.n c ur J ,,~Ier COlJrt5. Ev Lo.e e r

CC'UL'ts, l'J8 mean the Di.strict r-3']js:'rates courts of 2lJ classes (r , II, and II::'
Touo. ds this end, a crilica appraisal of the various Bgencie~ involveri ~ith
the adijini5tr~tion of crininal j~stice have been unde~takRn. This has bE~'l ~~"

in an at t enp t to ar.s 'er the question,· 2!S to whether u'e.can tr u eLly and hO'l8stl"
say that criminal justice is nor8ally done in these courts.

The t~ri t8r~ con en t i o n and thsrefore the thesis of this paper is that, as
our crimin~l process presently stand, it is very difficult to convince any ~86n
observer of the system that criminal justice is normally administered by the28
courts. ~e therefore .posit he thesis that nothing close tJ what nay pass ~2

criminal ·ustice is handed do'n in these courts. As a result the criminal pro-
cess is for, many peopJ.R s ome t n Lnq to be avoided at all costs. One might of

co~rse ju~tly Bigue that the ~ain purpose of cIiminal law is the.prevention of
crim~ ar~ that therefore if many peo~le shu~ the r.ri~in~l process, then
it· should be takp~ that the function of c~irninal law is thereby 8chieved.
Looked ~t from the ·angle of the accused, such an arQuement may be superflous.
Th8 obscure ?nd complicated 12gal pr cedures inhe~e~t in our
crimina process remain B baffling barrier to the accused's understanding of
what. happened to him, except to ·the deSl:'>:l~ t.r ··.·!::.r~hi2 advocate, .i.fhe has
hired any: informally pl~ys t~e rol~ of a thelapist. In consequence, the najor
impact may be frustration, w·th little to prevent the frustrat~on from leaving
a permane~t residua of hostility. It is strongly submitted that our present
system for the administration of criminal justice is regarded in that light ty
most ·people

In order to support our t~esis that rarelly is crimi"al justice done in
these courts) we shall trace the accused pprson. all through our criminal pro=esE
Thus our ~nalysi' will start from the time the accused is arrested by the poiicE
upto the tine his case is fina_ y disposed of. At various poj ts in our analy-
sis of the zccused's jou ney in the criM!nal process, illS shall point out and
~mphasizc tho=e aspect.s that make it irpossibJe for these courts to ad~in·st8r
justice 0 her than criminal injusticp.

Our interest to orits a paper along thpsn in8s was spurrpd by ~hat we

saui and ex perLericed durj.l"1g our fourth t ern clinical ~rogr?miTle at the \-iebuya

Distri t M8aistrates court. Our experience _cd us to the conc usion that mcs~
institutjc~s in the c~iminal pro~0ss have ~anifest defects or 81'3 constant y

Blused, ~s to ~ake it practically impossible for the~ to dischar~B their fu"_-
tions effA(tivaly that it is only a rt.ei t hr- t~':CUS8;j h·..!~•..,.,-

\t r Lb un a) :'hat he ,-Ii}. s uf f a r U'"1oer thl:: I." -pro perl J c. nv Lc t eo by 2n i"1...,&1 Li.i'J.
/~Od ..,r 0'·' (~1·1·'1·""'" " .•.."_·~~r, "'I l _~ .'l ,IU.!. t;.JI-,·~t;: ••;~=-.
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our brief stint there, and ~hich hi~hlisht SO~8 of thes~ issues. The illu~tr?-
t ions will therefore serve as a v abi c Le b y \.'1hicha chunk of r ea li ty \:'i11be

brought into focus es o~posed to hypot~stical cases. AJo~g5ide this iJiustr?-
tion will be used to illustrate QeneralizaLions ~hich ere 83tablish8d GtheTDiR~
or to direct attention towards such generalizations.

For the proper apRrecietio~ of cur subject, we propose to approach it under
three broad chapters. Chapter on~ will be basically historical. A broad defini
tion of cri~inal justice ~ill be att8mpted. The nature end dev8lop~ent of crini
nal justice ruill also be examin&d. English theories regarding criminal justice
will be examined. An endeavour mill be Jade to expand on the customary or inde-
genol':'cr im i.naI law, end as to haul Ep~lish criminal law came to r ep Lac e it.

The justification for the inclusior of the historical aspect is easy to
find. A t~lk about administration of criminal justice, presupposes an already
existing cl)minal justice s y s t ern, To establish this therefcre, it is Lrnper a t i v e
that we trace the development of Gririral justice in this countrv. The chapter
is also ~rucial for the purposes of historical continuity. The pr8~ent criminal
law structure is basjcally a colo~i~l relic bequett~d to us through colonialism.

I

The Engli~h penal system developed under different tircumstances ~~s surely i11-
suited for the Kenyan scene. It is ~t this point that a discussion of customary
criminal justice s y s t arii corae s in. The o i s cus s i on is aifl1ed at q i v i r«: a •...J~n<.,-i-,

son 0 f the ttv 0 S Yst ems, h i9 hIi9 h tin 9 0 f c0 '-'r s e , asp'?c ts 0 f cus t(..."a l' y Crim :~,1a1
law that ~ould have been incorporated in the EnQlish criminal systsm that we
have and mhich should have enriched it~

The adoption of E'flglish cr im ina l law l!iholes3lEl probably partly exp La i ns
-the problems encountered in the administration of criminal justice in this

,country, which p oblp8s we sh~ll highlight in this paper. They are thEse same
problems mhich.h_avE:J.fostered ..the rt:;lpidero.siPn of pub H c '<=::;J['J).,c!8(1C:8 An th.~
impartinlity of the criminal proces3.V

In the second chapter which js really the main body of the dissertation,
we shall be conce~ned with the exposition of the defects in our criminal pro-
cess. It is here that an attempt to trace the accused ~ll through the various
stages in the criminal process, will be made. In that spirit, critical exami-
nations of alice pr ac tic as , p rosecut i cr , the court, na~-stracy, ple@.-barQaining
bail ~nd sentenCing llijllbe offered. The a ,;;uernentthat will run t h ro uqh uri lI
be that there are certain defects in the above agencies of the criminal process
that largely contribute to the f a i Lur e of o u r courts to oi s pens s crimina] ju~tic'
strictly so called. Thus ~he police prosecuti0n, and nagistrate's malpractj~es,
to]sther with courtroo~ settin£ and ~rocedural formalities
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obtaining therein militate agein~t a f8ir trial, and tend to tilt the sre}cs
heavily a~ainst the accused. To round u~ the chapter, some aspects of bail,
sentencing and pea-bargaining ;I.li11 c orve tinder 1'81/; e\!.!. The purpose to ur.o srsc c r

1\

the f ao t that they have been n is us ad or even unde r us ed and tJ1f'refore hq'J8 :'9r,C:::S

to work unfairly against the accused 2~d to inflict injustice on the suspect?d
criminal.

As for chapter three, our main concern will be to give e conclusion e,d ~
host of recommendations for reform. In this chapter too, we shall giv2 an
evaluation as to whether the thesis ~e advanced at the beginning of the paper
will have been sustained. ~uggestions for fotm will be made in the.light of
the pr obLerns raised in the preceeding c hap te r s , On that note we ~.hall 8nd ..

..rJv-~'<'-
At this point it must be pointed out that the use of IIv1e" in this diss8rt~-

tion does not in anyway suggest that in writing this paper, I collaborated ~ith

anyo t he r .?~..!'so",-.-·Rather it is my oum style and- ve r s ion of urr i t i no , The o i sta-
kes he,ein if there are any, are entirely mine Bnd should not in anyway be
imputed to the other 'we'.

FootnotRs are to be found at the end of the final chapter.

The bulk of the material presented herein are extracted from textbooks,
'statutes, judicial decisions, essays, ne;"~iJd;:;~J'''' '/Id of c o ur s e my personal
experiences at theW8buye courts.



interests uf ccher s , To regulate :"his1 t;12 ~ocie:"y Lr:'ates
our purposes it is the criminal justice sysLsm.

legal order. For

Our e~alysis of crifiinal justice mus be9j~ ~ith the dofinition of whp~

we shall be talking about in th i s dLs s eit a i.Lcn , [or.mon s enr e unde stc!!lcJirlgof

cr ininal justice include everything f r on a highly idealized image of PeI·:ty Na~"(.r:
rushing to the defence of innocent def~ndant to a critically cynical vie~ or
prisoners shackled in d: ngeons. But " n order to provide a clear viee! of uJlmr. L2

are going to deal wi Lh, it is n ec es s ar y to de fi ne- our topic ~

In the world, people live in groups~ Within these groups there are
deviants. That is persons who cannot or wi not conform to the ru l ec ~lovcrnif_;

that particular society. They \!Jill thus become a m en ac e to tl-!;;}i:. soc i e t y , But
still, the society in an effort to maintain j t s Lnt cq r i ty and social eot.8s i on ,

attempts to control their behaviour thrbugh mores and laws. This is beCgUS8 it

would be foolhardy to leave 8RCh member of society f_se to decide frir hirnsalf
whether the conduct he chooses to Rng8gc in is a tolerable imposition on the

Criminal justice system is therpfo e the &pparatuB that the socjety USE"

to enforce the stBGdards of conduct n8cassery to protect individuals 8~d tha
community. This f ac t has long been I.'8;:()~· i~·1L.l : j1~ tis for stab ili ty and s oc ic.)

cohesion to p r ev a i L, o f t cno e r s of rul"s 3'3 sat uy e o c Let y must be b r cu.j ht, to t.r':::

and punished. The whole pr oc es s by w"'lich t ha aus pec i.o d criminal is e ppr e he nd e r ,

prosecuted,' convicted and eventually s an tenc e d , is basically what. we Jnf:)<.ln by

uAdministration of Criminal Justice.»

Thus fer the entire machinery of criminal ius t.Lc e to be set in ro t Lon ,

some conduct which the soc i e t y disapproves, pr oh.i b i t.s and l"hi,ell in tp(';)~ oy es 5s

necessarily cri~inal must have happened or reasor3bly appreh2ndHd. Howovcrr rf ~w

amounts to criminal conduct may be a subject of diFputO. The term cri.~inel ha~

its roots in the term crims, and so it is necess~Ty to spell out exactly whAt

crime is. Herer like is the c as e l'Jith other legalcen:s, much i.nk h'" ' L,)cn

sp'lled O/Ar i.ts exact dpfinitir .an and scope~ 8 t. v!' the purposes of i.fJ';S pap s-; ,

we have pic ked on one such d e f LnitL n t.h;::':: we thir:~~ iB dPfJ,cpl'int.e: C, :;'.c is i," ",

.I ••••• on ilJ.egal act, ommLs s i on or cI/o:" uh e t he r or not. 5,t h <'IJ<;:1 c
t. Gr t , a b r 8 a c h a f con t l' ac tor 0 b (' c· c n iJ f t r us t t h 8 P r :i n c j ~);:;),

c on s e qu sn c e of ulh5cl! 5.s that the off "'Yi8t': x f he is d8·~c'.":'::,ri p[.d

th s police decide: to pr os oc ut c , 5,$ fii-c:;ecutsu by OL' in \:f.c- mLn8
oft h ;} s t.ate, 8 n d j f h e i s f 0 und g li i .1t;, i G J i 0 b ,1 C t, 0 b o P ';' ~ .: !wd
whether or not he is also ordG~ed t~ r0mps~s~~o his vjG:J.~ I J



as set by her uii.Ll, d8firli t el y Lnvi t e h2' t:'"!.'"th. , .mO~l..nn
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lhi< definiti,on. if' fit.ting for the ob j r= ! Lves of tf-, P,'fl8r ir t~!3t it" .i.ncc r po r e

all the necessary el emcn t s Lnv o.l v cd in t~,E1<:.;dfTlin},s·~·<'tj':l of c i.i ni na I ju":t..ic2J

with which va s ha l I ha concerned in t hi s z pe r , Tr.e, is the po ,1 c e , cou'r t.s and

of course the prisons. Tho ir~po!·tant aspect of this de f i na t i on is that the act

is considered to be c-gainst. t.he state and puru s hab Le ")' thE' state. This

di.st Inqufshes crime f r orn o t hcr- d}'nngs. Tho s t e t e ip the c ompl ai narrt b ec aus c

crime is considered harr;,ful to the entire s oc i.e t y , ":hus the violation of a rule

the necessary app ar at.ue of protecting the s oc i sty Clnc] \leading OIJt; crimi a l s ,

Crimes are therefore de f Lnud and rnad8 pun i s hab Ln by c ri min a.l Law , In Ven},'"

it is contained in the Penal Coda (Cap 63 f the laws of Kenya). The genoral

justifying aim of the ~drnini tration of criminal jurtice is said to be that tho
guilt} should be detected, convicted and duly, en t anc ed , Bas Lca Ll y t hun ,

criminal justice is the preventjon of crimr.

"ThB control of crime is the major goal Df' the ad~inistratio"
of criminal justice. The fo?~alproce~s has the objective of
d i s c ov c r i nq tho s o '.,81"'>0;:" f)i':'iP''!cc tCl b. guilt" r.f ~~~.~,mE's, ~,c,r.ee lifi~
those who are innocent, and cioaling I"j th those-UJi"!C.1 ar c ;]Ui.ltyoll:L

strictly, this is t ha pur pos e If c r irn in aI 'uct,jce;

later in the discussion) there 0;:8 r-any instE'.ncos IllhSi'8the innocent have

suffered under the harsh rod of Criminal J~stice. T~is will bu p '~suBd j.G

chapter two.

certainly thex,'s,are o t har coals of Lr Lni na I JU::t:iC8e Sor:w~.irncs it Ls s a id

that the point is simply to pay Ll ra UJickF~d for t he i r llirongfu3.do i nq , At oU.8r

times, that Gorrection of those who ShOID themselves ~O be in n8ed of it. One

often hears the view that:

"Crimes ar e pun: s ho d to shoUi those who ,1--:::;'V8 br ok en ':1.8
law and thoRe who might be tFmpted to ~TDak it: that the
law has teeth that. ca: bit.8."3

Traditionally then the system had three pr8ctical ~c~lD: Vangoen 8, deterrpnce
and r ehab aLi.t.a t.Lon , The concept. ,)f venC,I"anc.e for) C-'iq t.eld ::'t;'ay. It reflects

the less noble sido of human nctu~e. This is tho d"3irc for lcv~nge. ' It is

traceable to the e~Hl5.fst 1e9"'.1 code we knfH:Jj that nf' Hffi.ffiul.';:-LJ) of Babylon"

In sum therefo:t;8) it c an sc·f o Ly b s c onc l uded th; t. the cnt.erpr f s e is o a r r i e d

on to make t.h o c cmnun i ~,y "sufc'r by "denti fying and th~ r. .cpmovinl] or 5.t 183Gt

watching Lhoc e ;,:)hn Lc'VD S:10UiI, th:Jf1sclvf'L to be clarlDo: uue , Thif, L· done by a



in this chapter that wo inLend to gi/8 a r.:rit';,cdl er.ajysis of 8JJ. the insL;·
tutions Invo l.ved in the adrn i.nJ st .a tLo n of c r i.n i.ueL jllsi~icQ.

At this juncture, us might pose ona 1'<1t! or pertin8nt. ques ta on s Hhat it;

the relevance of the English thcorie~; as outlined ab o 'e for our prr's8l1t

dlscussion. The question may easily be disposc'd of h er e, BasicalJ_Yr the pet r J

system obtaining in Ken/a is essentially English Penal ~y5tem. It is wort,y

of note that the Engl'sh thBorifs of criminal law and prosedure u~r8 imposed
wholesale on Kenya during the C~lonial er a , And even 3fteI' Indep'" ,rl8[jce, very

little has been done to alter or mod~fy the imported law to suit the local
conditions. Th9 English institutions such as police, prisons and courts are
s till with us.

Often on8 hears a magistr~~e. ~h'le passiGg a s8nt~~se invQ~ing the
following words. "I a~ sentencing you to such pnriod in jRil in Grrlor

to teach you a lesson and also to deter, or warn
others that crime cloes r.ot. pay."

,This t:J8S indeed the most Lnv ok ed and used terminology by the pr esi ding magis·"
trate at ~!ebuyl1 law c our cs, where 1 It! S bas ed during my r'llurth ~,'JJ'f,\ ~:.~,inicuJ.

programme.

From this t:Je see thaty English penal th80~iAS arG jnuQked in our lower
courts. It would be entirely naive if we plunged into the s JbjBct without
really trC1cii!9tr:, _,'yo S9 01' it. That is u.hy 1.'18 found it necessary t o eX8m5r~"

the genG:al purpo3~s of criminal lew in Eng, and. It is true to say that what
is held to b~ th~ purposes of criminal law in England ~ill definitely be held
to be so in Kenya~

As already al Ludeu to, the criminal 18'.:1 We' have •.~t tbe morJ!f:1.t in our
st~tute books is entirely English~ Uut this does not imp}}, that .in the
traditional African Societ"es; there was no SyE'tP.iO 8T c r iro.na L jusl,:·ce. it

is now an established fact ~hat traditionaJ Pfrtcans had B weJl co-orrlinaled
system of resolving disputes compar~b18. If not, better th~n the English
system of administration of Criminal jus t a cc , Since our present cri.m i na L J ae.1

and the institu~ions used jn enforcing it Hre all of [n~~ish originJ it is

corrected orpunisncoo i'his I&S not mec e ly t hr ouqh cmppPfls<::Itiofi C.C the i;"1jUtLd

man, but else to the Kll!~J, ox atr,al' persons hav anr; auth~'}.ity. f'hycics:L f rrc c

is the natural Method of 1cdresbjng ~~Dn98. A step fn~r rd is m~dB when ro-
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r:rr:e m~j~ p"':rlci~'Jf I - tr!t~! ~:iT'~,52;' j.8·..t.' is that ~!t, L,.,.i

c~usinq p;·.y~·2.C~;j.i... c: =-:8 ;;1U~tJ .:!""t the ir,~.e.i-23t o : fq":~'~';c'l'

he p a i d f vr ( [\if ,,o! J" the ac t; j f. at.c i ~~f:I!t"""l! DY P.'.' :'r; j_ f
it ;,8 ~~CGCBBary tc r ~;81f- ..derl_·~CU·t P. nan ac t ed n" hi,r.; p:::.;:':~..1.>1t./~

~ • I01 ":l.l.n:::,_,

dispute fo e long tjm8. EurQP?Gn observsrs have
existence o f' lFlu ir Aflican SnGil~U.t,S) b:1cause gen(:';~BJ.j,y the P<':!<:"phernalia \lIhic:h

c:dminal an~': civil 10,'. l..hr: fac t
l

that

I



"There if,·3 fai:::' authority, and in s~;Gh an ili.er' .chic <'1cephclol.!~
s oc i 8ty as the Candl:! it. is indeed pr obab Le , t ha t in an c ien t
ti~8S cartain crim2s su~h as t£88S0' against the Kabaka,
witchcrc-f+, incest, s exu s l per v er s Lons , ?duo' t.8:";' with th8
raY81 W)_\!SS, theft or d c owa r d i c e :ion 1"81: UlEr;'! r::l<~sS8d. as C:-5F'CS

against the s Lc t e one; wcr'e pun i s he d ci t h death or: at 188.st.
~r;·;t~~~:·~:on(' ut~E'''. r~·r··84" f'~.. ·,.':27~? c.'-~.~: ··_:t;1 e ; t c r t.s end
lUe:-e s s t t Lcc by the paymF':It. o f sO~lp~nsa: ion t.ll t,;18 ir!~tlrt,d
party "']

"L c i: l:'=' s t a r i., t;-18n. by c. sl:.cr':\jr~;' E.'.1",: • "02'!· C,'ilCf::-,':'Z; or
l?l!f cr.n j us t i c e • 1:'13)' 211.'8 r~::'t Gill> :;';-slwl'Grlt., £J0t· Lily

i (,I..' 2 S t i :l '" U 0 n t·a a 8 don t 1\<3m :i. s feu n cJ tot:, E f <,}_ J (j:: i CII ico •

Out ]c;tJ!S end ~}rCC(~dUI'e ~r;d cur o i s t i ru. t i.un ~jDir'28:'1 ci v a t
and c ri n i ne I J.?~lj h~\je grr't!}n up t..,:'~t.r) (Ul""Op2G:: ~-u1¥'::';Jrr~ e e,. '"

It t'!<JlJlcJ DE- tc n ar k ab Le th8rE':rO~e j f th,~ tUJc c oo l n h<':I.l8
a grF.:.ol, o e a I in c:umrr,on.i':,

De5p~ts this warning) SOU~d8d as 8b~ly -. 1934 it was never reelly tB~80
up anc uri t.ar s on Ull~ subject cl),-;t.inupd the p r ac i.j.c e of looking Co' j.t. rru:n

It must he dppreciated Lhat mG3t Afric~n ~o-i8tias did m~ke a distinction
bet.uaen crimes and c i v i I urr nno s , Con::;iderabl a ant.hr opoLo q a c e i and legal Ulr.iti.,,,,.-

suppor t this c ontcn t i onv e Nsar horne on"~ f e.nous. tUx-itEr' c omman t s :

Generally f-.hel'efo_e there is ample ev i ds nc e ·~O s ho u: that. 8 dis t i nc t i on between

sable &ystem of criminal law. Among t~i..'"1 c,~\:'.' ::c,. s uc n offenr.es as those
89Ainst t~~ persor,_thef'~, ~ol'a!ity d0d prop~r~y.8

G:,antBd tha t most- African s oc i at '8S re::;ogniseo c r Ln.c s , were such jng!'ediE-° t s

~G motiv8~ intention and negligence ~9ken into 8CC0' nt il determining criminal
responsib.i.lity. HeJ.'d again th er s is c o ns Ld sr ab Le C:;,'i'iOunt of evidence ::.uggesU,·_

that African sccieties did infart ta 8 into ~~court moral culpability_ Dr. T.r.
Elias argUEs fore-fully that Mens ReD wns considored. Th2 la~est Bulhrrity
showing that intention was taken into account comes frcm Professor Max Gluckm('n
who says~

"In my opinion it would the~efare fie e misinterpretntior
to Eay that n~ note is teken h8rc of the Rental 81em8nt~
of th e o f f enc e , ever. if 3 deeth is insisted on. l n t en t ion ...
the motLva c i.cr: or :-,ental eJ.8fOeQh::l .'" ~.8 P::SSC'ii8d t o be 8hat
a r e as on ab l.e men in thuSE c Lic umr t anc es lJrJulci ha v e feJ.t ••••• <9

He. strosses that a ce~t2in social rejationship~ ~nvoluing hostility, roise ~

concepts r eq a r d.inp c r i.mi na I ).iabi_lii:,y 'jle!'€': jusi~ as -n'ri.rv?'ri '\:' i-.he En~J)1sh no ti r-ns
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and therefore Lnfe r Lo r, as to be r e pLe c ao with a foreign pnna l system in the

name of "Civilisation.1> It would hav e bo en a prudcf~t mcvo on the pa r t of t he

colonialist if they would have synthesized the two systems. Failure to do so

was a fatal mov e , j nf' ac L, t ho reason why there i'" l.:Lttle re spcc t for: 1(1ti.',

particularly ctimi~a! law in this country, is attributable to that ornjssion.
People ueao a lEilu they can un rie r s t an d , English c r Lrn i na l J 8lU dav e Lop erl .i.n a

society culturaU.y and ec cn onu c a.Ll y dlf'f e r errt from Kenya was therefore iJ lsuii:,

for the country unless it ura s modified. This was not done. P,frican jdeas

regarding criminality were therefore discarded. This comes clearly in th9

notion of pun·shment.

This is the most distinctive feature of criminal.law. It involves )ockinQ
offenders behind the bars for some .p er Lod wi th a hope that such an action will
m~ke them regret their actions. Alt~rnativ~l~ they are fiGsd ~hich is also
aimed at serving the same purpose.

The traditional ~ethods Qf treating offenders C6n be 8xplainad by the fcct
I

that whet was generally sought was ccmp8nsation-fr~ the VjctiM. Although there
,

was no written code, tDe la~ was still respected. This was b~Gause it ~as

inherent in the bOG)' po Li.ti c , ooh ar en t and tradit.1.onal. [SSHiltidliy t hcn ,

offences existed among the AfricC:fls but their methods of deaI i nq ,l:':.'..h t!l

offender" were different f r orn these .:i,r1fiosed by c c Lt-na t Ls t s , ['f:..;3:.:S8 und:~·' t he ;

system, there weie no such institutions as pr~sons and the fa~t that compenseti
i

of wronged was insisted on, one could be Forgiven for saying that criminal laD
in such society did not involvp the punishme~t of th8 ~ff8ndar. TherBfore that

the deterrent or purely pena l th'gory did not en t er into question. Th?t the lar:

as it ~er8, was not vindicative.

Generally, this may be dismissed as a wrong prosumption. Indeed there was

punishment but not porhaps in the English sense of throwing someone ill the
dungeons. Compensation could turn out to be as harsh as imprisoning or fining

onBc For example Muga recordso_

1I8efore western impact corap en s e t Lon Wc-1S q i.v cn to the f a t har
of a girl who was raped by a boy by the boy' s father' (This
is still the case in s oro e ar e as in Kenya). A hei fer or some
other ·type o f livestock was us ua .Ly ;:)h'8n to the girlis
father as a compensatio~."lO

FOl.' the KikuYIl Kenyr.ltt3 r ec or ds that ni n e sheep 01' goats had to be pa i d for
adultery or r ap cv Ll., EssRntially then, such hiyh rate of compens a t i nr. :::QU d b

as harsh es Luck i nr, u;-:: someone in j.;3jl, particularly so if pcrps:"l',ut01' of t;~8

offence is n~t of Q~0d'soriftl gtanding.
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This hCiUJ8vers was not the only form of puru shm en t recagniG8(! by the Ii frice!

societies. The other forms were ex-comMunication from the society particularly
so when the offenders conduct t hr eat enno the security of the society. There

was alao Ostracism, curses and public redi cuj.e s. The latter ure re however; ra reLy

and sparingly r esort ed to. To sum up, therefore, it is a misnonour to assume

that the sanctions available to traditional communities befO~8 coloni7etion welt
inadequate or pr Lm LtLv e for the s cci eti es of the t irae , It has been es1.8blisheri

that they were 8ffpctive and served to promote public satisfaction by reconci-
liation of the offender and the victim.

We have dealt at length on the ~ustomary system of criminal law and
particularly the punishment aspect of it because, we strongly feel that, the
English penal system W8 a~Dpt8d; and which is widely applied in o0r lower courts
works rather unfairly_ The scar ~ attention given to the compensation of the
victim by the modern criminal law has corne to be a source of real disatisf6ction
The victim or his family may feel tha~ no criminal justice h~s been done,

.-whatever _~_:malty is imposed on the o f f en de r while recompense for the injury is
ignor8d. Indeed during my fourth term clinical programme at Wehuys law cou~tBf
I conduct8d random interviews with parties who had bean injured or afrectod as

.
a result of the criminal conduct of the other. All of them expressBd disatis-
faction with the prssent criminal systom which d08S n0t comp6nsate a person
who has suffered 30me loss as a result of the criminal conduct of the other.
Take an 8X[,I,,;~}..t ...•.•""''''T.' '!;le's cow is stolen and solei. Subsequently, the offender
is appr s+iend ed , t r, ed and fined. ~ coul d have expected that part of the fin8

could be IJsed to compensate the original owner of the cow for the loss incurred
which rarely happens.

While saying this, I am well aware of ~ection 375 (b) of the criminal
procedure code ~hich provides t~at:

\
U\.,thGnevor any cour t .lmposes a fine, or conf Lrms an appeal,

r ev i.s i on ••• Hthe court ~ when passing judgemen··.,order
the whole or any part of the fine recovered to be applied:-

- (a).;>.$(I':C> •• OQ ••• ·.Clo ••••

(b', )In the payment to any person of compensation for any loss
or ':injury caused by the offence wilen substantial compensation
is in the opinion of the court recoverable by civil suit;"

This provision as clear as it is, is rarely resortod to. At least this is
the impression one gets in all cur lower courts. An jnterview conduc~Dd with a
cross section of my colleagues OVf3r the sub j ec c revealed concurrence with this
statement. The illtp.).'l!isw was based on thoii; .f nur Eh ter m clinical p:eoqr-f:1mille

exper Lence s , 008 o f trrem who li,as beset, in f":erll f(esiLiepts c ourt ill fact dj.smiss8L

the p_rovision B<, a iead .Lett8l:,,12 " ;';rd.; fc,r.'the tU10 mo ot hs ha was the:c81 he
never saw that prc"JJsi.on bSing ;~!1VOk8dt cHid yet thel:B W8.:8 sn:.<:'nY(;;;·~mi.ni:l3 CaS8(

which j~n aJ.J ra1l~r.8~B nr~Gd'::ld tho s ec t.J.o ns jnvr.H~ut:5.on,
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One nigh~ at this juncture ask - erhat r et Lone l e the r e is in the [fig] 5.sh

system of avenging the society and leaving the direct victim in the col d.
Every crime in the penal code car rLe s a penal t y , yet the victim of the cri.ms
gets no compens~tion except in very peculiar cases. Crime compensation as a
form of punishment was certainly a valuable dev eLo pm eu t of African jur ispr unde ..
nce which should have enriched ~'nglish Jurisprudence. I t is highly significa-
nt, that criminal law that later Lane to replace the traditional customary
criminal law~ should have at least incorporated certain customary offences and
also indigenous African j deas of c ri :.•e , punishment and criminal r es pons f bIlLt y ,

All along we have been saying that African notions of crime were replaced
by the English. How this happ en ed is our ext consideration.

There.is a truth that is de~ec~iblB throughout the history of man, that the
conquered __people mus t reli~lquis~ the Lr cus t orns , their legal syst.ems, all th8ir

valucs ?:-.drvccept tr,e mays of the cc rqu ar or , In thi~ j~PG,"it.ion process , the
only criterion of evaluating the two system& and their norms is usually based
·on a priori presum~t-on that all the c~nqu8rorts values ar6 better. The British
in Kenya we_8 not an exc ep tLon in this case. This was nowhar e better maru f e-~
sited than in the field of law." Aft.er all:

"The general 8Gt~ of the Berlin ~~c 8r~ssels ~onferenc8
had imposed ~n obligatio~ on the slgnato_y powers to
establiih systems of justice i~ thnir African posseSSions
and stressed the importance of judicial Institutions as a
civilizing influence ••••• ~••••• "13.

Towards this end, th& British proMulgated the 1897 East African Order in Coun~il
which established an embyonic legal systemc. The native court regulations of
the same year established rvat Lv e courts which urere en jo in ed to app Ly native
laws and systems not opposed to Natural la~ and moral't • This provisiop
received its final tlsssjngs in 1902 African Order in Council which
introduced the following provision.

PIn all cases ~nd c~jrn8s to which natives Hrs.perties$ every
cour-t bh~]] be. £u.i..cE'd by ne+i.v a 1~\l)Jso fe:;'("·S it :5 9ppJ.icable
and is not repuJ"ant to justice and ~or61iwy 0: inconsistent
with any orca~ in Council or Ord5~?nce •••.•••• o ••••• v

AlthOl!gh lUG::;' cour t s ,';f>!.'2. 8stabJ. i.~n8d and enjoined to ap::ly aqd en f crcc tl:3

native IS'.'i end custom ('.:Jh,i.ell IGl:r.! jr;cluced cue t oroar y cLi.r.ir.al low), in tt\'3:Jry



- 9 -

The position of customary cr i m ina), Laur at t.;-!E! end of the coLotuaI period
, ,

characterised by the fact that it was unwritten. It also applied s8perat81~
was considered rather unsatisfactory. In fact in 1963, a conference UIOS

in Dar-es-Salaam and in which Kenya participated resolved:

"Every country accepted the principle that renal laUt should
be written and that the present po c i t Lon ill Some c oun t rLe s ,
whereby unwritten criminal offences existed side by side with
a written penal code must be altorBd •••••• ~•••••••••• "14.

At Independence, the Kenya con st i t.ution accepted the Principle of legality.
In a way this sounded the death knell of the c ust.omary criminal Laui , The
principle as enshrined in the constitution provide interlia.

"No person shall be commited for a criminal offence unless
that offence is defined and the penalty thorefore is prescribed
in a written law."15.

The only exception to ~his constitutional provision is co~te~pt of courtJ which
after all is not a customary law offence. This has left the penal cod2 as the

only source of criminal Lau ,

The importation of British penal system bro~ght a system of justice
i

unfamiliar to the Africans. That is prisons, poli~J anf formal cQurts~ I~

ignored the African concept of restitution. yet his is an African livin;
concept which can be u~ed to spectacular effect if it was made th~ ~entr~ of

Ithe penal and penitentiary pol'cy. Its incorporation would have mean~ th~~ the
Africa.1,awar-e that the alien law uras o~erating under principles which he

understands could be more ready to ac cept and conform to the law. I But as the

position is, noui an impressic1n of cri rmna L Ln j ust Lc a is the •.-e, hOIjJevE'X:~~ustly
and impartially the penal laws are administered.

To round up our presen~ discussion, one must but anSW8~ one partinent
question. That is, why d~Ute find it necessary to ~race the development of
criminal law in England vis-a-vis that 0f traditional African SOCiety. The
simplest anSUter to this question is that. it Utas nGCESsary for purposes of
historical continuity.' The ~achinory for the admi istrat~on of criminal justice
and criminal law it- elf ob: ·.'.rdng in Kenya is LasS.cally· Eng .....ish. It would hall<='
been rather naive on our part if we f~i18d to carry ut the historical enaly~iR.
OtherlOJis.Bhour could IHe explain the fact that vIe 110"-G a penal code urhi.ch 'purports

to list all criminnl off-ences and ruh; ch out' Icurar COIJ:ztS 61.'e enjoined to use&

~histOJ:5.Cal anal y si s has also been nac essac y becaus o we f eeI pother
tr-ongly that the ill'oblerr:s in~le):'8nt i th~ pr oper zQf)'~.nh:~ratinnof crLni naL '3"u.dfu



of P' ni s hmert t was used to S;1Glli :;i;':!t U.8 ec t.e » 1;;2:;-3 app ro pr-La t e anri

tc oui conditione. This is still so to ~ate. The in~rouction r=

prison with~ut an eltGrna~ive to compensation was probaol~
wrong decision ~

In sum, the c r Lm i.n a I jU~;t.i.c8 s~·-~te,~ fJe.;;'"ining as qf t o de y h3S s ho r t c om i r c : ,

so far as it does no t .i ric o r po r a t s 1\\..•...;.(";-:.11 CUi1::spi'.'i of c ri mdna L Leur,

Consequently many Africans co not r epo zt r,,,,rIY crimes to tn<:: aut.ho r i t i e s

concerned because t.hey have nothiny tu 9~l;n by so doing ~ In many C3S8S the)

:esort to private cus t.orne r y 1e9,"1 mst ho ds o f dealing UJith such cases. With

this in mind, tue nOaJ turn to chapter tCJ0~ in c:;hich t:)O de a.l with pr ob Lcms

recurrent in adm i.n.is t r a t.Lor, of criminal jusL~ce in our lCllJ,'_' courts.

---

)
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-' CHAPTER 2

JUS TI CE OR I NJUS TI CE

this chapter, we attempt to expose some of the defects in our criminal
system.

be noted that these courts are indeed very busy particularly in
-This can be seen from the statistical returns between the years

such court, Webuye District Magistrate's court (see appendix).
rhaps the only explanation for such an increase in crime can be found in the

act that most areas have been undergoing rapid urbanization and social change.

A general observation one must necessarily make is that the majority of
(fendersbrought to these courts avery day come from the 101L:;rand poor ache Lons

four society. This may imply that pov-erty alone influences the perpetration
of crime. We"do not believe that poverty is a n.ac ee sary condition for criminali-
t.y. After aTl, there are in our society extremely poor people urho vare law abiding
ertd al sc z~he;-s 'lihC'ar e well-off 0.'0 e:.i~l 2<";92;;}8 in crLrn e , But as to why the
poor dominate cur lotuer courts, reasons have been correetly stated by one au t hori t y

-The poor tend to predominate in criminal population not because
they are anymore criminal than others but because of the different
treatment they receive from the society. The poor are more likely
to be arrested, charged, fouif\-d gUt\'i'"y "",d inprisoned or sentenced
to death than the more affluent m6~berG of the same society."1

Thus the poor because of the eCOQomic weakness cannot afford to bribe their way
through, where that heJps. The poor because of their relative immobility can
easily be apprehended. They also get involved in the kind of situation that is
usually relatively easy to detect and investigate; unlike the respectable members
who engage in official and white ~ollar crimes which are not easy to detect. It
is not therefore strange to find a policeman stopping a man walking in the streets

\ -

of Webuye or any othe~ town, at night but not ~ man in a big car even where most
likely the two men have the same motives for b7ing in the st~eets at that time.

The affluent members of our society therefore can influence the criminal
process. Consider this case, for instance. In R-V-OINA NASIKE, TRAFFIC CASE
~UM8ER 967ofl98l (in short TR. 967 (81); the accused. was brought before ~ebuye
:ourt charged with a traffic offence of over loading. The accused was/is a
Jrominent business woman in the neighbourhooc. On the day the case was due to be

leard, th( accused accompanied by the Chairman of the Webuye Town Council, came
tnd had s~ audience with the Magistrate. That was the end of the matter. The

:ase never 'ende5)up in court." What transpired ancnq the three parties is any-

ody's guess.
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possibilitythat the. magistrate was influenced by the social standing of
cannot be ruled out.

That aside, we hold the view that, any serious examination of our criminal
necessarily start with an examination of the role of the police.
disputed that arrest is the first step to criminal process. It is

11&0 beyond dispute that, what happens to a suspect llJhilstin police custody
will to a large extent, determine the accused's plea and subsequent disposition

It is therefore pertinent that <w~ examine police powers of arrest
are used or misused.

POLICE

The p~lice are charged-with very many difficult duties which relate mainly
to the maintenance of law and o rdu-., These duties include the prevention and
detectionof crimes, apprehension of offenders, the preservation of law and order:
the protection of property and the enforcement of all laws and regulations. 2

for the efficient performance of their duties, the police are vested with
.,idepwer.:" ii1c~.udin;;the power of arrest, detention, sG~r~h, •• <'

JI
I
Ispecial mention is the power of the police to conduct cri~inal process. Pu~suantj

to the wide powers vested in them,· a po Lic e officer can ar rest without warrant
any person whom he has reasonable grounds to suspect of having committed an
offenc~.3 The constitution of Kenya has also.similar provisions.4 To arrest
someone on 'reasona~-ie grounds' indeed gives the arrester a blank cheque to
arrest anybody. Peuple being of different levels of intelligence, one may wonder
what standard is used in deciding what is reasonable ground. The phrase 'reaso-
nable suspicion' was interpreted in rvl'IBUI-V-DYER5 to mean that the arrester
must have reasonable grounds for sus~ecting that the offence has tieen committed
or is about to be committed. The test is supposed to be objective. But what is
reasonable suspicion however, in practice depends on the opinion of the arrester.
~ecause of thiS, it is very common to find a poli=eman using his powers of arrest
to harass innocent citizens. For instance, the police officer might have a
personal grudge against such person, or ~e might have been bribed and instructed
to arrest the innocent person and teach him a lesson. In the Daily Nation of
friday March 12th, 1982 on page 3, Justice Okubasu und6r~cored this point when
he said:

"In the olden days we used to talk of a politician having put a senior
police officer in his pocket.~ ••• and could therefore harass his
opponents, threatening them with arrest. The police have to re~ember
that no ~rson shall be punishF' for a non-existent offence or be
held in ustody for no r6ason."

But perhaps the'stro est indictment 05 police abuses of their powers of artest
came from FidahusseiCAbdulla (then senior Resident ~agistrate, Nairobi and nQW
Judge of High court of Ken~a). While addressing a conference of Kenya Association
of Magistrates, he remarked:
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IIt-may-be observed that many appeals which come to the Resident
Magistrate court from the District Magistrates courts, the record
shows that the police officers who stops, searches and detains
the suspect, fail to state why such officers stopped, searched
and detained the suspect. There have been cases where a person
who goes about his normal course of business in broad daylight in the
main street of Nairobi carrying a fountain pen, knife or screw driver
is convicted und~r section 232 of the penal code simply because such
person cannot produce receipt or cash sale for the same. Such
conviction cannot be sustained." ,

relevance of these words to our present discussion need not be over-emphasi-

Two Webuye court decisionsywhich illustrates some of the abuses are,
R-V-ANNA OTIENO, CRIMINAL CASE NO. 1393 OF 1981 and R-V-NJUKI KUNYIKHAj CRIMINJ\L
CASE: NO. 1490/81. In the former, the accu ed was charged with trespass upon

contrary to section 3 (1) read together with section 11 of THE
mE:SPASS ACT (Cap 294). As the case progr~ssedp me learnt that the accused was
arrestedon the orders of the officer commanding the Webu~e police station (0.C.5
The accus~~_woman-was a former, 'Mistress' 'of the O.C.S, with whom he had had a
baby son. The kid being sick, the accused had brought him to his father for
tre'atment. Fearing that the presence of the accused in his- (O.C.S) house wuuld
cause some discord, between him and his legal wife. the O.C.S. ordered for the,
accused to be arrested and charged with the offence ~n the indictment. She was
however, discharged and ordered to be repatriated to Busia.

During the cross-examination the presecution conceded the point ~hat the accused
In the latter case, the accused was charged with being drunk

Iwas unlawfully arrested and charged. The arresting officers, while on patrol,
Ientered the accused's house and arrested him on suspicion that he was drunk. He

was later charged with being drunk and disorderly. Once again the accused was
unconditionally discharged. This case may be used to illustrate the cardinal
point, which most police cfficers forget, that to be drunk is not an offence.
It only becomes an offence if someone becomes disorderly as a result of being
drunke ,

In the instant cases mentioned, though the accused wer.eacquitted, damage on
their repute had ~een done. They had spent a whole weekend in the police custody

-the atmosphere therein bein~ so hostile. One is treated.as if he is already
gUilty. This 'guilty' impression in a person~s mind continues throughout the
trial; so that when one is discharged (as in these cases), ~he feeling is ngt.tha
justice is done but that- he has been forgiven. The accused showe rs the magistra-

. te with a lot of thanks. The thanks are not because it is a right tc be acqui-
tted if there ar~ procedural abuses in the criminal process, but rather that
the magistrate ~ u~canny powers found something wrong with the police.

While being arrested or in cus(ody or ~hEn the charge is being drawn up,
the accused is rarely told of the grounds of arre t.r
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procedural right\ In the circumstances, it is impossible for one
prepare his defence or contact his lawyer should he wish to do so.

is to disadvantage the accused, to the extent that his chances
r linningthe case becomes really minimal.

During the so calle~interrogations excessive force is often applied to the
the police in order to extract a plea of guilty. Arrested persons
up and treated ae if the court of law has already pronounced them
ordered that they be punisbed. Press reports of such incidents are
For instanca, THE STANDARD8carried an article under the title "DOG

BIT PRIVATE PARTS" in which the accused told a K isumu court that he was shot
tlicein the leg and police dog held him by his private parts at Obunga Estate
in Kisu~ _District. In one case, R-V-EKlIhAN NAARHJGOR. CRHlINAL CASE NO. 1105

heard before a Nakuru Resident Magistrate, the accused who had been~.::.;..;;~

chargedwith stealing alleged that the police used pliers and pierced his penis.
The magistrate upon being shown the penis ordered for a medical examination.
The examination vindicated the allegation.-· This is by no means an isolated
instance. -rvery other da~ it is reported that a person died in the police

1- 9ca -15.

Perhaps the wo~st part of poli~e excesses arise out of the so-called 'polic
s~oopst. Large numbers of people are indiscriminately arrested and locked up
for days befcre being charged. Such people are rounded up without being told
why, taken to the polica statio~ and it is only after they are about to appear
before the court that they know why they were ;icked up. The exercise is unne-
cessarily brutal. Nut0all people arres~ed are criminals or even suspects.
Police enter houses of law-abiding citizens and unnecessarily harass them. None
is given time to expl~in. They are told to reserve their explanations for the
magis~rate in court the following day or a day after. And when they eventually
give them, they are dismissally disbelieved by the magistrate;sometimes people
so netted and against whom the police have no evidence to prove that they are
thugs, are ~harged with the offences of either "being drunk and disorderly" or
other fictitious offences such as "behaving in a manner likely to cause a breach
of the peace.a This latter offence is commonly invoked by the police at the
Webuye law courts. As a matter of fact, this offence is of recent origin and
nas never been defied. Because the p61ice are too anxious to charge evsrybody
they pick up following such raids, they always fallon either of the two
offences. It is immaterial whether one was infact 'drunk and disor~erly', or
'behaved in a manner likely to cause a breach of the peace'. But somehow they
will try to P~ it in court. After all in oath offences, the burden is on the
accused to rebut that presumption and is not a light one. Since the fines for
such offences are normally small, most accused prefer to plead guilty even if
they are innocent rathe! than engage in a protracted litigation with undesira~la
consequence that they may lose their jo~s, since their bail application may be
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be locked up in custody for long periods before their cases are

What-is the overall effect of such police malpractices on the accused in
process? One irescapable fact is that it thwarts the entire

purposeof criminal justice. As illustrated in the preceding pages, the inno-
c.entare aften driven into pleading guilty, in the hope that such a move will
shieldthem from further police beatings. People tend to loose faith in the
impartialityof the court when they ccmp laLn about the. legality of their arrest
end Magistrates show no signs of concern. In most cases such complaints are
treatedas unfounded. The general impression left then although it may be a
wrongone, is that a policeman cannot arrest one for nothing. This from what
lie have..already seen is a totally wrong l.mpression.

However, the view is nurtu~ed and encouraged by magistrates who despite the
complaint simply dismisses the allegation. The magistrates are not ccncerned
with how the prisoner comes to court. Rather-·they adopt a wait and see attitude
Such an at-titude, it is submitted defeats the proper administration of criminal
just.Ic a ,

The other effect of police misconduct relates to getting evidence. Mere
harm and greater obsta6Je in obtaining evidence rampant in our lower courts are
as a result of bad handling of the suspects by the police. The accused may be
tempted to ':e11 -m trubhf ul, information to stop further beatings or in the future!
he may not be wilJing ~o help the police at all in their investigations even
though he could have been in a position to do so. The end result is that the
police may proceed to. a<ft on half-baked information with undesirable consequence.
The spirit of mutual co-cperation between the police and the accused or even
the witnesses need to be nurtured •. This can only be done if the police art: made
aware of the fact that their excessive use of force on the accused hamper the
proper administration of criminal justice. That brutal force applied on the
accused in order to obtain a plea of guilty can never be justified nor is it
legal.

T H E PROSECUTION.

Once the suspect has been arrested, a charge may be preferred against him
in court. The court prosecutor leads the police case. The proper role of the
prosecution iS~ see that the prosecution case is fairly presented and that
all weaknesse~ in the defence are identified and fairly exposed to the court.
On this baSis, the object of the prosecotion is not to get a conviction, without

f f t ·t 10quali ication, but to get a conviction only i jus ice requires l. •
It is not a rule that the pros~cution must always obtain a conviction

every time a case is brought to court. yet that i~ the belief among most prose-
cutors. They feel that their roles are enhanced with the nu~ber of convictions
they obtain. Towards this end, uncrthcdox means for securina the S3~A arR
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employed.

They may even fabricate or concoct evidence against the accused. This is
easilydone in the process of examining witnesses. Leading questions, for
instance,are raised at various stages of the prosecution. Alternatively, the
prosecutionmay also manufacture evidence against the accused, so as to sustaOin
8 convict i.on, by encouraging hearsay evidence to be adduced in court. Rules )<

and principles concerning when and where to admit tTtearsayevidence as laid down
In our Evidence p,ct is unknown.

At times "framed up" cases are preferred again$tthe "accused." Thus in
one such case, the Resident Magistrate at Nanyuk i , 1MI'. Maurice -:Okaya, acquitted
one, John Wachira who had been charged wi th steal-in:gnine heifers valued at
16,000/-. The magistrate acquitted the accused bEcause it was found that the
case r.ad been "framed against the accused."ll Tha f'unny part of this case is
that somehow, the prosecutor had actually tried to prove that the "accused"
perpetrated the ~ffence. --- -

Prosecutors, when summing up their ~ases, in arder to give way for the
mag'istrate's judgement, often make de: :Ja1'a9:"n9rumarks agai""l~·tct-,a eccus ed ,

Thus if a case involves a public figure, for-irstance, a councillor, member I
, I

of parliament, and so f'o rt h , there is usual refe.renc~ to the fact ~hat t-he
person involved is a public figure, or

is a holder of a
r=,
v -higher deqree of responsibili ty. Such pronouncement s in our view are not only

Iunjust but also uncalled fcr; since they tend to E~~ourage sentenc~s commensurate

big public office, there is the TEference of ths

a iegislator who should uphold the law
IOr ifl~~8 ersuspd
j

accused' e-;

more diligently than the other species of the mo:rtaJ.. u:orld.

with the accused's status rather than the offence ~ith which he is charged. The
same result flows where the prosecution allegBs that the offence is prevalent
in the ~ocality and therefore a ~arsh and deterx~n~ sentence is called for.
Such sentence if given, 'will mean that the accusBd is being punished harshly
because the offence is prevalent in the area. ThE s~ntence is therefore highly
unlikely to be commensurate wi~h the offence chargad; and yet this is a basic
sentencing principle.

During. our stay at the '.iebuyeLallIcourts, WB uritnesiled a number of cases
that resulted in convictions yet the very nature nf the case demanded that
exhibits be(uced in .court.

R-V-ELIZABETH MANONO, CRIMINAL CASE NO 1437 r 1981, was one.~uch case.
Here the accused was charged with being in pos setrsLon of chanq vaa contrary to
section 3 (1) as read together with section 4 (1) the chang'aa prohibition
Act of 1980. She was finea 500/- o~o in default ~>~Ee months in jail. At the
time of the pronouncement of the sentence, no exhi_it of the said chang'aa was
produced in court.
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~e ~osecution gave the excuse that the exhibit had been locked up in a police
- -atoreand the key misplaced. The presiding magistrate ordered the prosecutor

~ btingthe exhibit to court anytime the key was found. It should be noted that
I

theaccused had denied the charg e.

Despite this omission on the part of the prosecutor, the sentence was left
Was it just in the circumstances for. the magistrate to make such a

was it her fault that the exhibit was not produced in court? Though the
was eventually-produced the following day, one cannot rule out the possi-

bilityof foul play on the part of the proe ecut Lon , The exhibit may have been
manufactured. After all ~he prosecution had a :.hole day to look for the same.
Withinthat period anything could have happened._

One may also mention that, on a number of occasions, the prosecution lose
case~merely because of their inardvertence. In some cases, a crucial witness
lIaybe left out. The cons eqnenc e is that the magistrate is likely to arrive at
a wrong decision, because of the insufficient _evidence. This result is more
likelyunless the magistrate opts to supply the omission of the prosecutor, by
~r~ering that such witness bl 9ummo~~ct to appAqr in tourt to giv~ e~idence.
Among such numerous cases, we only mention the case of R-V-HUOSON NATO, CRIMINAL
CASE NO 1210 OF 1981. In this case, the accused -wz~.charged with indecent assu-

iaIt on a young female contrary to section 144 (1) of the penal coca , He denied
the char q e • i

I
1

The prosecution had initially called only three witnesses:- the comp1ainant,
her brother (both aged under 10 years) and the complainant's mother. The evi dunc e

Iof the three was quite unreliable since in case of the complainan, and her broths_
there was no corroboration. yet it is a basic rule of evidence that the evidence
of children must be corroborated.12 As for the mother, her avidence would have
been inadmissible on grounds that it was hearsay, since she was not actually at
the scene where the evil act was· committed. She ~as told of the act by a third
party, who had actually caught the assailant in the ~ct. yet this very important
mitne~s had been ommittad from the list of the prosecution witness. The magis-
trate had to step in and order the prosecutor to summon that person to come and
give evidence. Clearly, convict1on could not have been sustained on the evidence
of the three.

As regards whether the accused should or should not be released on bailor
bond, the prosecutor's v.iews are very important. For in no case is b-ai!"awarded
withor.e8king the views of the prosecutor. Although the case of ABOULLA- V-
BIN MdHAMMEOl3 laid down a rule that a magistrate is not bound by the p~osec~tors
case but should exercise his discretion, when considering bail application none-
theless it is not usual fof a magist~ate to award b~il if the prosecutor strongly
opposes it.
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prose~utors oppose every bail application aFten on unfounded grounds that
or that he will inter~. with the prosecution wit-

nessesand therefore prejudice the prosecution caese, However, we think that
theiropposition to bail applications is because" it is more convenient for
~~ to have their victim at a disadvantage. It ~s easier while the accused
is in custody, for the police to apply the necessary pressure in order to
extracta confession of guilty from the accused. Due to this "over anxiety to

convictions, the prosecutor exagerates the bad character of the accused
level where the magistrate deems it desirable to refuse the application

bail.

\

What is the real cause of all these malpractices on the part of the
prosecution? It is because of their inadequate t.raining. Most of the court
prosIJ',utorsare police officers of the corporal rank, and with limited educa-
tion. Due to this they fail to grasp their role i.'n the criminal process - that
of simply presenting the police case accur atel y a~d fairly without employing
unorthodox__methods in order to obtain- a conviction. With adequate legal educa-
tion, the court prosecutors may come -!:g.. ter,ms with! procedu:-al :t'L'':' es regarding
the conduct of a criminal case for instance, they 'will know when and where to
ask 'leading questions, the need for ccrroboration j;"j the evidence 'of children, I

and when hearsay evidence is admissible;~Othermise as of now, sudh realLza-
i

tion is lacking.

•From what has been said, is it not true to say that the poli6e malpr2cti-
ces, followed by the prosecution's incompetence and unorthodox methods, tilts
the balance heavil~ against the accused in that it encourages the iaccused to
plead guilty and be convicted even if he could hav8 been found innocent. IndeE
I had this in mind, when in ~hapter one, I expre~sed the fears that the re-
knowned maxim in criminal law,- "ACTUS ~ON FACIT REUM NISI MEN SIT REA" is at
times superflous, mere rhetoric and meaningless ~n our lower courts. Where one
is arrested unlawfully and then charged; but, b~ o~e his case is dealt with in
the court, he (accused) is kept in police custody ~here he is tortured until hE
pleads guilty; it cannot be said in th~ circumstances that the maxim has been
invoked to the aid of the accused, and at the same time advance the course of
justice., For in such circumstances, there is no Clriminal act nor guilt'inten-
tion, the two most important elements criminal oFfence.

MAGISTRATES

Of all the agents in the machinery of crimi 81 justice, the magistrates,
perhap,s have the greatest impact on the final Qu'.come of any given case •

.
If they fail to address their minds to any ~aterLal Facts in a case, great
injustice ~ay be occassioned.
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{alternative, if they take into account irrelevant matters, then some
~ce may be inflicted. Because of this special status, the position calls
nest impartial and above all men and women of good conscience. They

persons who in the words of T.o. Geoerg8s will ensure that:

"Every person who comes into our courts, whether he is an
underprivileged peas~nt in rags or a powerful po~itician who
happens to have transgressed the law received the same
courtenous and human treatment •••••••• "14.

istratesare commonly looked upon by. the citizenry as people who sit in judge-
t upon others. Therefore both on and off the bench the public expects from

• 'higheststandards of personal conduct. A spirit of belonging to a group of
Ions with a vital role to. perform in ..society must. necessarily be developed.

that magistrates s~~uld be better than the rest of the population.

Our contention is that most magistrates do not measure upto that standard.
is hscause ~ost of them engage in certain activities and vices that tend

o roo coun£~~ to what is '~xpected of them. Such vices as corruption among
u~h8arj of. In one case, a Mombasa G~s~rict ~~g~dt~ata,

Jonathan Noi was charged that on June 23rd at Tononoka, being District
llagistrateII, received from Salim'a cheque of 1,000/- as an inducement to

15releasesix convicts from prison unlawfully.. No L was found guilty and sente-
ncedto three and half years jail. While sentencing him, the Mombasa Resident
ltagistrate,Mr. Ste;,hen Mwcngi made some remarks which are relevant to our pres an
discussion. He is reported in Sunday Nation of Qctober 25th, 1981 as having
remarkedinterlia:

"The accused held a responsible office and was supposed to ensure
that the court was a temple of justice and not turned into a den
of vice, private mint for making money by his activities. He
abused his oath of'administering justice without fear, favour
or ill-will, and we cannot have the rule of law and justice
without men of integrity manning our courts."

in which he later had allegedly been assaulted.
guilty aAd convicted.16

Corruption, to our mind, is not l.mited to monetary exchanges, but comes in
various forms.
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s where .a magistrate is bought beer as an inducement to enable him to give e '

igher sentence to Some people in cases they appear before him is just as

rrupt as in the case where there is an exchange of monies. In a case appeari-

in 'The standard,l: the High Court refused an application lodged by a man

acingan assault rharge seeking to transfer his case to another court. The

anwas alleging tha the magistrate and the complainant drunk together every

and therefore chances of a fair trial were jeopargized. Though the

application was r~ected, it must be appreciated that some of the fears are

~t~ ~ell founde~~ Naturally if one is constantly seen in the company of the

lagistrate, and 8ase in which he is a party comes before the same magistrate,

it is possible that he may be influenced by their intimacy in reaching the

We are not suggesting that magis rates should not socialise with

~o~e (for otherwise they may loose touch with the society within which they

UB supposed to operata), but we are saying that in cases of that nature, the

should feel free to transfer the case to another magistrate. That

is the only way to ensure that justice is not only- done but is manifestly seen

to be done-;--otherwise if the matter is no t checked, it will mean -that the rich,

p::U!orfuleud these L:I close proximity 'cc c';hp. maqi s t r a t e can easily buy t.he i r

heedom, hence the public confidence in the impartiality of judicial tribunals

is heavily imperilled and eroded. ,

Instances are abound in which the accused is charged with an offence and

the case is set for hearing s orne t Irae s in futur"io ~·:.:sn\:Jhile, the accused hav Lnc

been denied bail, remains in custody, only to be produced in court every after

fourteen days for the Mention of his cas e , But every time he is produced, he is

~ked in a tather deafening and frightening voice whether he is going to plead

to the charge or not. If the accused maintains his previous plea of not guIlty,

he is thrown back into remand. If the practice is continuously applied, on the

accused, chances are ·that in the end, he may break-down and plead guilty, even

if he would have liked to maintain the previous plea. The magistrate's threate-

ning voice can, in such circumstances, have a devastating effect on the accused,

particularly to those accused not used to the atmosphere of the court. Where

this happens then, such trial can be seen as a miscarriage of justice.

Close~ied to this problem is the que s t i ori of delay in the criminal
I

process. It is submitted that there is a lot of delay in disposing off indivi-

dual cases. The accused ends up spending long periods in custody. In Webuye

court, we counted no Less than eight cases in which the accused had languished

in custody for a period of more than five months because their cases had root been

finalised. The net effect of such delays is that it results in loss of m~teria_

evidence. Such evidence if it were available, would other~ise substantially

affect the judgement. T-he evidence is also bound to become weak, for witnesses

U8 bound to loose their memories as tc what actually happened.
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accused is languishing in remand, as is normally the case, it may
"

a )rial that may not be as fair as it·~ight otherwise have been if
re was I1d delay. After all a long period in custody has been known to Lnduci

ChIVl9~-ofplea from not guilty to guilty. The accused feels that a plea of
uiltywill bring a quick disposition of his case; particularly so, where the

~~ against the accused is a minor offence like being drunk and disorderly.
to plead guilty than engage in a tug of war with the

Such a practice lends support to our contention in chapter one that
criminal justice involves discovering those guilty and dealing with

instances where the innocent have had to suffer in the same way
guilty due to the defective nature of our criminal process.

The matter is made worse if we exam ne how the magistrates vi~w their role
the criminal process. Their view is tainted with the English conception of

therole of the magistrate in the judicial system. The magistrate is viewed as
~ umpire or referee in tournament of litigation. That he is the person who
shouldnot ent~_:;-into the ar~na, to use the we-II -knourn words of an equally well-
knownEngiTsh case, (cited in chapter 3). Otherwise if he enters the arena of
t~ conflict, his vision is ~Dund tc be clou~~d by the due! of t~e conflict &nd
therefore fail 'to arrive at a considered and just dacLs Lo n , In our present Lev t

of development, for a magistrate to adopt a positiL: in anyway an~lOgOUS with
Ithat of the umpire or referee is tantamount to giving in to injustice. One neee

·notto have read Aristgtle well, to realise that to treat unequals as equals in
I

court is to condone resultant injustice. Here we are of course alluding to ~
Isituation in which the accused who is not represented by a lawyer.is pittsd

against a pros ecutor. Though the pros ecutor may be of inadeqUa~raining, he
I

non-theless has an advantage over the accused in the sense that he iq converseni

with the court and its proc~dure as a result of his experience and constant
exposure to the court, unlike the accused. The accused may be unable to expres!
in logical and coherent form a ~efence which he seeks to advance, this is a
common occurence in our cowrts except where the parties are legally represented,

\ ,.--------.The accused may fail to cross-examine, not because he has no questions to ask,
but because he is unable to articulate the questions he would like to put. To
us therefor~, )it seems, there is. a duty on the part of the magistrate to enter
the arena~conflict and assist the accused in the interest of ~tice. It
does not appear to us to be, in anyway, incompatible with complete objectivity
and neutrality in the process of actively arriving at a decision in the,matter.

-.Otherlll;i:setheir role as u!,!-pil'esworks unfairly against the unrepresented accusec

One inescapable and obvious fact is that courts are manned by human beings
who like other mortals make mistakes, succumb to pressure from within and with-
out. Is it proper to entrust the process of determining one's guilty in the
hands of one person; the magistrate? We hold a contrary view.
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participation in.the machinery of justice is something desirable. It
Ipsto identify the courts with the people. It is a primary security against

asty,malicious and oppressive persecution;" it has been seen as serving the
function in society of standing between the accuser and the accused •••
to determine whether a charge is founded upon reason or IDas declared

by.anintimidating power or malice and personal ill-will."lB W.e are here advo-
catingfor the extension of the court assessor system to our lower courts. In
thiscotJl'\try,there is a provision for assessors under section 263 of the Kenya
~~inal procedure code. They are howeverj limited to the higher courts only.

undersirable since the bulk or criminal cases are decided by our lower
The assessor system has a further advantage in that it attempts to curb

that sooner or later affects roost men in the profession of creating
that cuts them ofr from the common man. With our African background

~ereby the~e has been great strass on resolving disputes commu~ally, the asse-
ssorsystem has obvious attraction. ·It seems reasonable that the verdict of
assessoris more acceptable to the public._ Certainly, justice discharged by the
participatronof more than one mind is much more acceptable justice than justice
dischargedD'I only O!"B mind however, prof ess t cne lLy qua~i7ied thet rr:indf;:;.ght
be. Certainly it gives ordinary persons a part to play in the aom LnLs t rat i.on
of justice.

Admittedly, assessors may be too easily swayed by advocates or may be
influenced Of l;-:::- .·.l2:'.i?:.t matters in reaching their decisions. But surely there
is hardly any syst~m devised by man which hasn't got some loose ends and which
has not proved expensive to apply. Accordingly, the introduction of assessor
system to our lower CQUrts deserves a reappraisal by the relevant authorities.
We shall still come back to this issue in our next chapter.

THE C 0 U R T.

It is a shrine where the accused's criminality is determined. It should
be a place, then, where any inhibitions on the accused in presentin~ his case
should be kept to a bare minimum. But to any person who has ever attended some
of our_l::rr courts he will agree with us that the court setting, formalities
and th~hnical procedures obtaining therein militate against the accused.

The courtroom atmosphere, is, forboding and loads the accused with unnece-
ssary tension. Formalities inherent therein fostEr the tension. For instance,
every time the magistrate enters the cuur t or leaves, everybody in court must
stand .up and bow. The place where -the Magistrate sits is special and sacred.
It is slightly raised and when the magistrate occupies it, he assumes a position

·and status above common humanity. The accused, on the other hand, is normally
locked away in a Epecial place - the court cell, guarded by an armed police
officer who acts as thou~h the court has already pronounced. the accused guilty.

/
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accused has a reserved place (accusedts dock) where again a police
watch. Besides, all people in court turn their eyes on the

All these are tension forces that work on the mind of the accused.
why·when the accused is asked questions in court either by the
prosecutor, the accused becomes incoherent and inarticulate in his

More often than not he shakes and sweats profusely. yet the prosecu-
only too ready to point to the demeanour of the accused. The magistrate
effect also infer the guilt of the accused, without considering the fact

mind is tormented by the unnecessary tension in the court
in his mind.

I

The court is also supposed to state and explain the nature and substance of
thecharge to the accused. Theoritically the charge must be stated in a langua-
ge and manner in which the accused should easily comprehend. larely does this
~ppen. Rather the magistrate simply repeats loudly the indictment to the
accusedwithout bothering to elaborate further. The result is that the charge
manynot be cLearv t o the accused; in particular where the definition of the_. .

offencemakes use rf concepts and technical distinctions that cannot be readily
understood by laymen even if translated in their first languages by court clerks
cum interpreters. The interpreters at times churn out a totally different
meaning. Such terms may not have an equivalent in Kis~ahili or other local dia-
lects. A totally contrary translation, therefore may be given. Consequently,
_hen the accused is called upon to plead~ ~t ~2 o~ssible to say that, he is being
called upon to plead to a charge he dees not unz erstand ,

Once the indictment against the accused has been read, he is then invited to
plead either" guilty or_not guilty. Hhere he chooses the former, his case is
summarily dealt with, the prosecutor having stated the facts regarding the
offence".

.At Webuye law courts numerous cases in which. the accused had initially plea-
ded gu~lty to a charge, the plea was repudiated when the prosecutor stated the
facts of the case. Such subsequent repudiation would be treated lightly by the
presiding magistrate. It is possible to argue that such repudiation by the accu-
sed may be due to the pressure exerted by the police to obtain a plea of guilty,
il1adequate eXP1.%ion of the charge to the accused by the magistrate and finally
the unnecessary te sian, in the courtroom. A difference in the facts surrounding
the offence as sated by the prosecutor to what the accused knows, may surely
point to the fact that the cas e against the accused may be a framed up one. We
are of the view that where a situation of this kind arises, a re-trial should be
ordered, but since it is rarely done, greatest injustice is. thereby occasioned.

"'"
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en a'prima -f aci e case is established against the accused, he is normally
-upon to defend himself under three options. He may give a sworn statemenj

n statement or he can elect to keep quiet. The relative merits and impor-
is never stressed to the accused. The translation of the

s by the court to the accused first language is so poor that it remains
prehensible. From our observations at Webuye, the most commonly accepted

on is that of giv il"1gunsworn statement. This is because the accused have
the courts. The fear of being as~ed questions by the couri

Fosecutor if the accused elects to give a sworn statement. The feeling is
tsuch questions are tricky incriminating and calculated to get the accused

The accused feels safer if he elects to give unsworn statement since
be asked q~estions. It is our nsidered opinion that same weight

sworn and unsworn statement of the accused. The
~ why great weight is attached to sworn statements is that it is likely to

because of the oath. This has now been proved to be a mere myth. The
no longer regarded as sacred and sure way of telling the truth. There.-'

-cases in which perjury has been committed on oathe The oath, it is
is no longer binding on th~ souls of most people~ Why than should

oath not
I
I

Rounding up our analysis of the court formalities and procedures, we can
better than quote-in full what cross says Df the same: i

I

made upon a meaningless oath and those not made on be treatec
-f

"Do not our inherited forms instead of ir.spiring irra~ional or
undeserved respect make the law appear anachronistic) out of
touch ••••••• off, from the rest by a special style of d~ess and
diction? Would not dropping this forms, dimming the lustre
and the §Plendour, do something to lessen the risk of dissociation
between law and the rest of the community •••••••••••
Would it not be better to let judges ana the lawyer appear,

.as Bentham wished, merely as a life-sized contemporary
figures so that in entering a law court the plain man ~ould
no longer feel that he is entering astra c;e world ·of half-
indimidating and half-historical Pantomina ••••••••• "20 (emphasize mir

Thereleva~ce of these words to the Kenyan courts haidly needs to be emphasized.
Theyare too formal and filled with incomprehensible technicalities to the common
mwanainchi. If justice is to be done, adjustments in our criminal process must
be made. is unfair to make it appear that justice is only available when ther
is a lawyer to demystify the law and court procedures.

NEGOTIATED JUSTICE: PRESSURES TO PLEAD GUILTY

This is the procpss of plea-bargaining.
It involves some arrangement between the prosecutor: the accused or his

advocate and sometimes the magistrate~ Normally the prosecutor agrees to make
some concessions in retuin for which the accused agrees to enter a mutually
acceptable guilty plea.
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opt to drop one or more of the charges.

It is a basic requirement in English law and therefore Kenyan law that a
8e of gui'ltybe made voluntarily. The same is required for a plEe~bargain to

Towards this end the English court in"the case of R-V-TURNER21 laid
In principles which are supposed to govern the process of plea-bargaining.

however, is that the established practice of allowing some (
for a plea of guilty has allowed a situation

"hichunfair preasures have been placed upon the ace us ad to plead guilty.
is done in a rather haphaza~d and informal manner.

Abuse of the process of plea-bargaining may result when the magistrate
involved in the exercise. n Turner's case it was laid down that

~emagistrate should not in anyway indicate the sentence he is bound to give if
the accused pleads guilty. In Kp~lya, it is hardly borne out in practice. To
lll~trate this point we shall once again refer to the case of R-V-BEATRICE
NANJALA CR. 1384/81. In this case, the accus ed had been charged with being

. ""

drunkand disorderly. At the same time she was also charged with behaving in a
mMner li~ely to cause a breach of the peace. In the course of t~e proc~9dings
themagistrate said:

"I am not going to advise you to plead guilty to something you
didn't do, but the way it looks you are going to be ~und guilty
on both counts and you will get a bigger sentence for wasting
the cour~ time."

To us, no other sil,gle consideration acts as such a powerful inducement to plead
guilty as the fact that accused may expect a lenient sentence if she pleads
guilty than if she contests the matter. If the magistrate involves himself in
this way, all talk of voluntariness of the accused plea becomes a.myth. It
mould appear to the accused that she' has already been found guilty by the magis-
trate. Her only remaining interest is to minimise the sentence and, given the
magistrate's statement of intention on this, she has no alternative but to plead
guilty. In .the circumstances, the accused's freedom is limited to choosing
between one form of sentence arid anothe-r. The accused in our case pleaded
guilty and one count was dropped.

Advocates also hasten their clients into plea-barg~ins probably against
their/WiShes. While at Webuye, the writer had an occasion to hear a discussion
be~8n an advocate and his client outside the law courts during lunch break.
The advocate told his client:

'~hat I want you to do is plead guilty. If you plead not
.guilty, the trial will be put 0ff and you will ba remanded.
But if you plead guilty we will try and fit it in this afternoon."

One point emerges fro~ all theSD illustrations, that the process of p18&-barga-
inin9 is a somewhat underhand method of administerihg justice.
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euasd'can resist pressures exerted on him to plead guilty by both the
uter,magistrate and often his advocate. One Amer ican writer reflected
tly on plea-bargaining when he said this about the prosecutor in a

-It is trial by trick and deciet. In a typical plea-bargaining
situation the prosecutor will pile on felony charges, regardless
of whether he has evidence to support them in order to pas a
threat of long years in the penintiary should the accused put
the state to the expevise and trouble of a·trial and he found
guilty. The defendant who, unable to raise bail, has already
spent months in jail under atrocious conditions, will be
delighted to plead guilty to one of the many charges against
him if he is infact innocent of any crime, in exchange for a
promise of fine or a short sen ence ••••••••••••• "22

the writer was summing up the position in America, the same is true
Kenya,.pazt LcularLy in her lower courts.

Essent~ally then, plea-bargaining may not always be in the accused's intere-
The process may be perceived by the accused .as involving pressure to plead

(s) to which he may regard himself as innocent. The result is
perpetrationof criminal injustice. We are of the view that the whole process

cannot ~e bargained but must be based on fair trial and congent

From what we have said about the police, prosecutor, the courts and
-.~istrate, it emerges that any measure aimed at securing the liberty of the

accusedbe.fore his case eorne s up must be selfishly guarded. Bail is one such
m~sure since it ensures and shields the accused from pre-trial incarceration.

'Granting of bail is a constitutional right23 which should be denied only
in exceptional cases. Further provLsLon for granting bail are found in sections
12} (1) of the criminal procedure code and 23 of the police Act. Despite this
c1ear~cut and wide provisions regarding the granting of bail, in practice they
are rarelly invoked. Magistrates have introduced their own conditions for
awarding bail. Though the magistrate at Webuye ascribed to the notion that bail
is a constitutional right, generally he does not award it in cases he calls
'serious'; for inst~nce, in assault cases in which at the time of the haarin~,
the complainant has not come out of hospital or where the P.3 form has not been
filled. Neither will he grant bail in cases of rape, indecent assault and t eft.
The provisions of the criminal procedure code, deny the right to bail in only
two cases treason and murder. When a magistrate overlooks clear cut provisio.s
as these ones, and int=odruces his own conditions to the award of bail, it ~ay

be concluded that he would ~ike to have many accused at a disadvantage, with
the result that the ac~used may be ~ulldozed into pleading guilty.
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~der/section 36 of the Police ActJ the police are endowered with powers
r~ease one on bail for less serious offences. However, these powers are
u exercised at all. Perhaps they are unawarS of the provisions or delibera-

in order to satisfy their desires for convictions. Having
accused in custody makes it easier for them to extract pleas of guilty •.

The law implies that the duty to apply for bail is on the accused. From ou:
few people know or do so. The problem is accused's ignorance

At timfrs there is outright victimisation. That is, before the
ask for bail, he is pushed out of court or he is not allowed to talk.
of R-V-JOSEPH WASWA MAKATA, CRIMINAL CASE NO. 916 OF 1981, the ac cu-

charged with being in possession of public stores contrary to section
as read together with 325 (2) of the penal code. At the trial the aCCUSE

he wanted to be released on bail, but before the accused could
to make the application he was quickly whisked out of the court

---- »:

."At-timfrsb~il may be granted, bu~ may be placed so high that the accused ma~
not be able to meet it. AccC'!'Gingtc 3er:;tion).2J of the crimina). prncedur e cc ce,

be fixed according to the circumstances of the case and shal:
i

Inot be excessive. In most cases, cash bail is alwa: l"i insisted on. I Surely, we
cannotexpect every person to have money/anytime he is arrested. the practice
of awarding bail in the Webuye court and by analogy in most of our lower courts
~ best summarised in the following quotation:
-:

"8ail is set mechanically without real regard for its being
enQugh but not too much to achieve its objective ••••••• ~•••"24

Addedto this, magistrates insist on sureties to be given. The requirement of
suretiesis, as a practice, made in all the caa ae despite the fact that the
magistrates have a discretion,. to_ dispense with it. Since the accused may not
haveable persons in court at that time willing to stand in as sureties, such
demandmay negatively effect the accused. Such demand surely stands as a Draco-
nianhorse in the process of granting bail. After all only responsible and rease
nably wealthy people can stand surety. Most people coming before courts are POOl
and perhaps unknown to thoseric~and influential in our flociety, who can stand
surety, therefore their bail applications are n6r ally dismissed for want of
surety.

We need also to reReat here that the practice whereby the prosecutors take
upon themselves to oppose any bail application on flimsy groundS, that the accu-
sed will abscond, that he will interfere with the prosecution witnesses or that
investigations into the case have not been completed, does not really help in

'-
advancing the course of justice. Our. bail system therefore cries out loudly for
refusal. Refusal to grant bail gives room for the police to exert the necessary
pressure on the accused ih order to obtain a plea of guilty.
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indicated, plays havoc to the administration 6f criminal justice_

I N G

is the peak of the accused's long journey in the criminal process.
on the offence and the courts jurisdiction, various types of sentences

Most of the sentences are to be found in the penal code.

Ourarguement here is that even if the accused is rightly convicted but is
8na sentence much severer and out of proportion to the offence charged, the

will definitely have suffered ~ome criminal injustice. We say this
a large bulk of sentencing pbwers are confered on the discretion of the

It is usual that wide discretion is open to abuse. This amo_ng
why there is great variation in sente-nces for two

illlHaroff enees committed in thr, same District, and coming before the same
gistrateon different occasions.

Magistrates seemingly tend to arrive at decisions on sentencing intuitively
one might ~ay with justification that all depends on

This breeds injustic9. When a S8V2£er ~entenca ts
passedon the accused because the offence has become prevalent in the area and

deterred, there_is here a sacrifice of the principle of "treat
likecases alike, and differently cases differently." This leads to disparity
insentencing where inordinately long prison or exorbitant fines are meted out
to the accused in .:.he -,am6 of deterrence.

There is also the practice where a magistrate orders a term of imprisonment
indefault of payment ,of.a fine. This has the effect of increasing the sentence
ofimprisonment over and above the magistrate! s jurisdiction. Th.e practice is
indeedvery common in Webuye and has' been going on unabetted despite what was
said in the' case of KARIUKI-V-R (1970) LA 230. In this case, the appellant was
~~icted and sentenced to twelve months imprisonment and a fine of 500/- and in
defau~tof eayment, a further six months imprisonment. The further six months
imprisonment would have made the jail term be eighteen months, a term which was
outside the jurisdiction, of 0.1'1.II's court. Setting aside part of the sentence
~posing a fine of 500/- or six months imprisonment, Mwendwa C.J. said:

"The sentence imposed by the Magistrate in this case came withih
his powers but the fine was clearly added not because the
circumstances of the offence and the capacity of the appellant
to pay warranted the imposition of a fine in addition to
imprisonment but with the sole objsct of increasing the ter~
of ~mpriscnment. This practice :5 becoming prev~lent in
subordinate courts of the sec t nd and third class. In our
opinion it is an undesirable practice a~d should cease."

The warning seem not to have been heeded. Since it is in th6se subordinate court
that most of the criminal cases are finally dealt mith, it means that most people
have sufferedcri~inal iGjustlce es a result of this oversig~t on the pa_~ of tbe
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~ntencing magistrate.

Injustice may also be suffered where consecutive and concurrent sentences
This is more serious when it comes to concurrent sentence.

It is preferred where a person commits more than one offence at the sametime
transaction. Looked at from a different angla,strict adher9nce

~ such practice may result in double jeopardy. This may arise where the facts
~tablishing two or so counts as preferred against the accused are precisely

same, in which case, one charge~hould have been preferred. But instead
counts are brought and the accused is convicted on both of them and told

the sentence is either to run concurrently or consecutively. This results
a person being punished twice for the same offence and is unconstitutional.

Thenet effect of this practice is that though the original conviction may be
lawful, an omission like this one on the part of the magistrates while sents-
ngin9 may reatly lead to grave injustice on the accused. Most of our people
are unaware of such technical rules of sentencing and therefore we can rightly
presume that ~~ny accused have had to suffer-more than their due share because
of this oversight on the part of magistrates.

We also reiterate here the issue of compensation we laboured on at the
.close of chapter crne. We content that a person injured as a result of the
criminal act of the ascused, must surely be compensated if there is to be
justice on his part. Otherwise there is no gain, material or otherwise, a~
complainant receives when a convict ip giv~,' q ~ustodial sentence or ord~red to,

\

pay a fine, which fine goes to state coffers. The order to pay compensation is
morally good. The award, it is submitted, gives effect to the traditional
views of ~rime as outlined in chapter one.

When sentencing, magistrates are greatly influenced by the previous co vi-
.ctions reccrd of the accused. Normally they view prior convictions as a goad

reason. for imposing a heavier punishment than would otherwise be the case.
The fact that prior offences alleged might have been committed in circurnsta ces
warranting a ~enient serltence is rarely considered. Neither are the previous
convictions consideration limited to those of relevance to the one with which
the accused is faced, but are considered generally. This amounts to punishing
the aCGused over and over again for previous offences.- In other words, it
really amounts to punishing a man a second time for earlier offences. It also
defeats the general principle ofdsentencing, thet the sentence should be co me~
nsurate with the offence. Sentence in those circumstances may be excessive
in relation to the facts and ci~cumstances of the case. As a result the aCCUSEC
suffers most in the process. This can be used as an illustration to our ear~i3
contention that institutions originally aimed at ensuring that justice is done,
have failed disastrously in that mission.
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As a conclusion to this chapter, we must assert that the underlying augu!
through has been that there are manifest defects in our criminal

system. 5 uch defects have helped to perpetuate criminal injustice, for it has
Dnen r~sulted in the innocent suffering under the harsh rod of criminal

It is also hoped that fears raised about our criminal system in
chapterone have been vindicated in this chapter. Cne such fear concerned thE

the maxim 'ACTUS NON FACIT REUM NISI MENS SIT REA" in our criminal
This is a very important maxim in criminal law. It is a general

requirement of any developed legal system that Mens rea and Actus reus be
~~ent before one can be. convicted of a criminal offence. It is designed to
s~ura that those who offend with car lessness be punished and those who offen
~~llingly, or in conditions in which they lacked the bodily and me~tal
capacity s~ould be excused. This chapter has sought to show that this maxim
is at times overlooked with und asLr-cus results. A legal system like ours is
therefore open to serious moral cono emna t Lorii f'or- its disregard of this importa
nt maxim in criminal law.

Such critical evaluation may be incomplet~ t' less recommendations for
, I

reform are suggested. In the subsequent chapter~:we offer somel~hic~ we
Ithink, if implemented, will ensure that proper and speedy administration of
I

criminal justice is attained, and that a steady balance b8tween[t.~e acr.used
i

and our criminal process is· struck, as opposed td the balance t~lting ~e3vily
against the accused, as we have tried to show in the preceding .paq es .

I
I

-----
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C !-~ APT £ R 3

In this part of the dissertation, we attempt to give a conclusion baS8d c~
summary of the ar quemen t s advanced throughout the dissertation. This is ths:,-

with practical suggestions for reforms.

It will be appreciated that the ~oTk has been a culmination of a strenous
.seruation of the process of administration of criminal justice in our lQ~pr
courts,with s p eci.aL reference to ':lebuye court. I t is a known fact that \:Jhen

is committed, justice ~U3t be done. Though it is easy to create an 3ppee-
of justice, mere appearance may turn 0 t to be only an illusion. In this

fissertation we hav8 examjned mein ~eatures of criminal justice. Official devi2-
ticns from the p ri.ncip La are ev er yurh er s and tie have highlighted. This has b e en
donein an a t t amp t, to support the thesis 'formulated at the beginning of the

dissertation. 'ThB thesis \!Jasthat as things er e nO·I!.!,there cannot be adm i n.is tra-
tionof criminal just.ice.

'An examination of the preceeding critique leaves the reader in no doObt that
!

~e writer does not iegard the existing criminal justice machinery as being satis-
factory. far from it, it leaves a lot to be desired and helps to p erp etua t e
injustice. Have we not seen that there i.s a sharp divergence bet ure en 18w and

practice?

In cha~~er one, ~8 sGarle6 from the premis~ that the systpm of crinin31
justice obtaining in Kenya as of today is a replica of that of England. It
(the English regime) i-s the result of o o t h a lengthy period of d ev eLo pm s.nt., ar-c

peculi~r conditions and circumstances llJhich ~ave been prevalent in the cou~se =f
this developm2nt. Kenya being B country with different peouliar conditions, ~-3

adoption of the English criminal 6ystem was an irrational move. Difficult~es
recurrent in the administration of criminal justice in our lower COU~tS, ~r2 in
our view: traceable to that fact.

The foreigness of the syste~ is not ~~elior&ted in any uay. It is Qade t2rSE

by the c ornnon lall! presumption that every pe son is pr as ume d to kncui thE" 181:!, ::0

England, the presumption may be v a id because the law thereto is b ae i ce' Ly CO'·,-en

law deriVEd from their cu§toms. Since the law is derjved from their our custc-~,

it. is obv i ous that they should b e pr es uried to k nou. AJso their degree ~,f 3.it~.;-;:~'

Ls high. This is not. the C838 ::'n Keriye . It is not possibJ:e to app l y UH' pr·:~_-
mption ~her8 the law is foreign in origin and ~hich the majority of llG pSGpls
have but a Li t LLe grasp. In p[f2et therefore thL-o r-r~~'3Ui'iptiondoes hr"" en

It is o bvi cr > }l·.::~



cr imt na l l<'lw,had been s yn t hc s i s cd with t h e Eriq Li s h c r ini n a l sy st em , thej

enriched it and to some ext~nt localized it. One such 3S P 8C tin:;;

or compensation. ,n. tHong doer in Flfrican jurisprudence was fo rc ed
compensation to one who suffered some loss as a conse~u8nce of hjs

In this way, the lc'li.')was satisfying. However, with tho ifilpo:<i:Uon

criminal system, this valuable concept was tramped under-rouL.
replaCed by prison. We ~ubmitted that the victim or his family
criminal justice has been done, whatever penal ty i~ imposed Of1

while compensation for the injury is ignored. Law can only be res-
if it meets the requirements of the people it is supposed to serve. This

I

sentad by a counsel are heard before this court. But the irony of t h e lithe', a ~i-
tuation is that most of unrepresented are usually Africans mostly laymen <.lnd in
~st instances illiterates. yet the basic assumption which has been made genera-
lly in the framing of the rules of criminal justice is that persons with profe-
ssional training will be invQlved. Since t~is is not the cese the poor Africpns;
who are unable to pay for such skilled services of lawyers, mean that their dpfs-
nce is inadequately prepared and therefore chances of success in th8i~ C8SGS are
heavily minimised. Such state of affairs does not augur well for the a dm i n i s tr e-

..tion of criminal justice in this country and therefore calls for some re-evalua-
tion.

the case with our present system. There is therefore nBed for re-8X3min8-
the whole system with 8 view to r~nstating this valuable concept of

African ex trac tion.
:n chapter two we came down to a critical analysis of the machinery for the

~mindstration of criminal justice. We started from the premise that the majori-
tyof the offenders brought before these co ur.ts.i c ome from the lower echelons of
our'society-;- ~le advanced some r eas on s" for this. BasieRll y focusing on the f ac L
tna,tthough poverty could be Sf-<SI"] as t::,e kg·, ~rf:'uencing f2.::;tarc' cl'irn'2;:n:.-:t"

~re could be attributed to the different treat~ent ~hey (poor) receive from tho
police, courts and' the society generally unlike our '<o re affluent members of so-

I

ciety who through unorthodox means (corruption) can buy their way to freedom.

It must also be added that nearly all cases in which parties

The police, as we noted, pl.a¥ a very important role in the entire MBchinery
for the administration of criminal justice. We asserted that it is the police
[tho initiate i.nto action the entire rna ch i nery of justice by arresting and s uus v-
quently charging the accused in a court of 1aiu, I,-Je furt.her s ub rn i t t.ed t t ha t UlhC:1t eo.

verhappen~ to a suspect while he is in police c0stody wjll very ~uch affect the
final outcome of his case. Thus if he is tortured, or exposed to a ruther un f ri e
ndly and hostile atmosphere while in the cell, ho may be driven inta pleadjn~
guilty though he ~ight be io all respects innocent.



end, .ue o I'ferad a nunb er of Ll Lus t ra tLons which lle~t to pr ov e CUl

Thus thp arrest may be u'll2l'ilfulor un j ue t i.f Le d in that it is don e
of a person ~ha hate~ you and has bribed the polic~, or the
simply far fun by police on patrol and then subsequently
drunk and disorderly. We also enphasised arbitrary arrests

peoples by the police during swoops. In certain cases, outrjuht
is applied by the police on the suspect while under custody j n order to
confession. We gave some illustrations of this. To those illlistratioP5

as well add a recent case ~hich wasdeciided aftsr we had written chapter
which addressed itself squarely on the~question of police brul21ity.

n the case of PAUL NAK\1ALE EKAI-V-R (unr.eported) CR APP. NO. 115 of 1981., the
appeal said:

"The allegations of ill-t~eatment in this case h~ve caused us much
concern ••••••• Accu~dtions of ill-treatment are often made against
police officers, sometimes uri th justi fication. In fairness both
to the police and to accusSd persons we would like to suggest that
cons i o era t aon be given to amending the evidence act to provide that
no ~tatement in the nature of the confession made to a police- - -- officer of whatever rank be admissible in evidence against a p8rson
ac cu s ad ,..,f a cri;l!in~l offence. Su~h s t a t erns n t, s~.oJ";.1u b s- 8.1r,1.; ':;.1.bJe
if made to a magistrate, no policeman being present, and a carefu-
prescribed procedure should be followed by the magistrate, includ~ng
giving a formal charge and caution, followed by questions as to
whether the accused person has any complaints relating to his treat-
ment or his suffering from any injuries, and if apparent a note
should be made of such injuries, and of any complaint which rnGY be
,tl-:de.

In thIs c as e , t.:18 accused had f)een charged with murdering that r ek no c.ned
rildlife conservationist and writer - Joy Adamson. At the trial, the appellant
alleged that he was tortured before he gave the confession. The tortures t.ook

the form of kicks, whips, applying hot iron rod to his body and finally tying a

string round his testicles and pulling them, consequently causing great pe i n ,
The a~pellant allegation's were corroborated by Dne of the doctors who exanined
him. However, the court in its wisdor.J refused to believe the a Ll eq a ti.on , This
is expected s.i nc s we know that sometimes the judiciary t erios in most cases to
believe what the police say as ·the Gospel t rut h ,

The end result of such police malpractices is that it leads most people who
may have been ac qu i tted by the court to plead gui ty in order' to s av e thp.,.,selves
~om further police to ture. In effect this thwarts the course of cr"mine!
justice. It is therefore not surprising to find the app aronca and demeannur of
a man who has spent some days in police ~ustody reflecting his recent torture by

the police.

In the "same breathe, u!o critically examined thF 1:018 of p ro s ec ut Lcn , ';Ie> ~H"

that though their role is to see that the pros8cu ion case is fairly pr~_ent8d
and th3t all ureak rress ns in the daf en i" case are idu,tifieo; fa5rly and ri"T~~~;sj(-

n[ltely exposed to th~) court:; t h i s is ha r d.ly ;:'0 nr: ;1It. in pr ac tic e ,



Rather the~a_ways strive to obtain a cdnviction. Tow~rrls this e~d, evide~C2
is concocted to achieve the desired end-result. Come of these shortcorin~5
we attributed to the low level of educaticn on the part of the prosecution.
We further advanced the contention that the police malpractices coupled wi h

prosecution malp ~ctices, tend to work a lot of injustice against the accused;
promoting in a way the administration of criminal injustice.

For the magistrate we were of the view that he should be a man of moral
integrity, willing to lead a pure and _blameless life. They shoulcl be persons
who will commend themselves to public respect through their conduct in and out
of court. In a uio rd they should not be corrupt. otherwise if they are ths
citizens whom they are slfpposed to serve will always be left with a feeling of
injustice having been done; however, muc~ t e said magistrate will apply stri-

-'ctly the letter of the law. Corruption comes in various ways, monentary,
sexual proponsity of the magistrat~ (extra marital) and many Jther vices.

We asserted that the English conception of the role of the magistrate as
umpire, ho Ld i nq__the balance between c on t eno i nq=p ar t Les and himsel f taking no
part in the deputations of the parties is a wrong one. The theor¥ being:

"lest he descend into the arena and liable to have his
vision clouded by the dust of the conflict •••••••• "l

To maintain that the role of the magistrate is that of an umpire, more so ~he~e
one side is represented ~nd th~other unrepresented, surely one does not have
well read Aristotle to know that to treA~ un~~~q:s as e~uals is to condone
resultant injustice.

The court and the atmosphere ob~aining therein, accompanied with the unra-
cessary formalism wa~ said to incapacitate the dispensation of justice. the .
procedure of the court is foreign and the accused is not able precisely to antiJ
cipate what will happen next as all others involved in almost any court roon
drama can. He is unlikely to b~ able to understand in more than e superficie:
way what is tBking place, let alone engage effectively in the complex busine3~
of cross-examination that is at the heart of Anglo-American adversery system.

The matter-is worsened by the court clerk cum the court interpreter. If
this personality is found to be wanting, lacking in efficiency and given to
churning out only the tainted substance of ~hat was said, or when some inforra-.
ticn is translated and is given slightly different stress or connotetion; ~i_l
affect to a considerable degree the direction in which the balance is gain] ts
tilt. 1-.'estressed the fact that the '.!Jaythe interpret-Dr tells the ace ised he-'c'
he is going to def8~d himself is so mechanical as to be meaningless.

Jlext p Le a=b ar q aLri i n q , aspects of bail and process of s er-tan c Lriq UJt<l~e (;>c

ned and found ~8nting in ce~tain material aspects. The c~nseque~ta res~lt i~

that innocent people are made to suFfer and of ton arp led to ple~d guilty fG7
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offences they.did not commit. These dpscrepanej83 are a brRach of fubJic bel~r
in the criminal justice system and the·faith pl~ced ~n tho judicia] system.

Hoping that our working hypothesis has beDn proved b8yond any reasonable
doubt; we now proceed to hand down our considqred avenues for reform. We are

convinced that a combination of any or all of the reforms ruill surely go a IDn~
way towards improving the pr.esent system for the administration of criminal
j·ustice.

REFORMS

It is clear from what has already been said that the present system is..
defective and one might be tempted to call for the total overhauling 6f the
system. Having regard to the prevailing legal and political thought, such call
is fJ~ile. Our leaders sometimes believe in piecemeal reforms. The reforms we
are giving hereunder must be considered that light.

From the start we said that our present systBm of criminal justice is of
foreign ex-traction. The matter is aggravated by the fact that .a.fricsn concepts

derive any gain when a convict is given a custadial sentence or ordered to pay
-fine, which fine goes to state coffers. If such.p· son is really ,to arpreciat

that justice has been done, then he must be compensated for damages incurrsd
from the criminal conduct of another. This therefore calls for the rainstat8-
.nen t of compensation as part and parcel of our criminal system. SUGh l·~:" .. v :.:.""

ment ~'ill give effect to the t.r ed i t.LoneI views of cr i rae, I t was 1,0 t ed P,a t U·"

present s~atutory provisions regarding the award of compEnsatio(l are largely a
I

dead letter, for magistrates rarely in~oke them. The government ~holld therefnr
introduce a mandatory piovision in our criminal pre8i~ure code, that a victim
who incurs loss as a result of the criminel act of anather, and the crimirlal
is apprehended, convicted and-finad, part of the fine should go as compensati~n
to the injured party. Another possibility is for ttla q ov er nr.ent; to set es i de ,
a special fund within the judicial department f~r reimbursin£ persons 281i0usly
affected by a criminal act. Such is the p os i tion in England. Ther8 a vi c t i rr

of crime may apply to a criminal injuries compensation board for the 31uard of
compensat~on for personal i:.juries sustR:ned. There is"no reason ~hy we should
not have ·the same he re , The arguement against th9 £uggestion rn3Y bo Uta+: s uc h -:.
idea may impose extra drain on our already dep18tnd treasury. To counter that,
we contend that peopleinust have a law which they re s p ec t and uihLc h they will

regard as working for their ben~fit and if it is nly through compensation that
the goal can be attained there is no I'eaSOT! '!'hys uc h a r:-:8Clsures no uld no!:. be

adopted. Justice mus t not only be done, but must. also !J8 888:1 to be (!c-nl":'. Ci"'·. .

mp en s a t i on is orp. step +owar ds creating the imp r sss ion thRt .jus t i c e i'· L,Oin]

seen tn be done. It is rnoLally and socially good.
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Another African concept which can be v3sfully incorporated in the PIeSeni

.
crimina system, is having more persons par t Lc i.pat.Lnq .i n the e xe i c i s e of 3-,_:[ i-

nis tel'ing justice. Itwill be remerr.bered t ha t under /"fr ican cus t omur y c r i rn in.
law, not a single person could 2.ct as an arbitrator in a criminal matter.
Instead the matter u.a s dealt with by a group of persons. yet our present c ri r
nal system places the matter in the hands of one person; - the magistrate. Th:

aspect makes the system appear detached from reality and foreign. Is it not
th-erefore worthwhile to ext.end the system of court assessor to our lower CaUl'

After all Tanzania has just done that. That is, trial with the aid of assess!
has been extended even to the magistrates courts? In Kenya, this is not the

3case. It is submitted that public participation in the machinery of justice
is something desirable; for it helps t minimise the mistique that tends to Cl

the court from the commorr man. Assessors will therefore be regarded by the
public as their representative~ in the judiciary and will be instrumental in
administering justice that will be more acceptable to the public rather than
the times abstract justice handed down by courts as presently constituted. I'- -.- -- .-
is commop.--sense to suppose that justice discharged by the participation of [pO

than on~ ~ind is much more 3ccaptable justic8 than jUSti~8 diRc~8r~erl h~ only
one mind, however, professionally qualified t~at mind might be. Introduction
of assessor system in these cou~ts, ~ill go along way in eradicating the prev;
lent view among the public that the courts are alien institutions. The asse-
ssors may help in watering down the long and technical procedures prevalent
in our CQU£'.;S. .r.; ::-..Ly gt.arantee to the much cherished and cardinal p rLrici p
of crimInal law that justice must not only be done but must be 888n to be don

is the assessor system. The remuneration of the assessors should pose no r~o,
blem since it will hav~ to be done along the same lines as that adopted for t
assesscrs of the high court.

~ The foreign-ness of our current criminal system can be limited by taking
thd law to the people. The laci should be reduced into a form in which it wil
be easily comprehensible. Why not reduce th8 penal code, criminal procedure
code and ~any other related statutes into Ethnic languages, so that peop18 ca
be able to know what is exp sc t eo of them, in case they find themselves in c cu
Though the exercise of translating the statutes will be a costly one, however
it is worthy the effort. Otherwise against this backy:ound, one must view th
presumption that everyone is presumed to know the law as meaningless.
circumstance, this presumption becomes legal fiction. If the wC1nainchi ('Bnno

read and understand what they are presumed to know, is this r8quire~ent ~Dt 8

wrong yardstick. It need not be added that the presumption is like the law,

foreign.
/ As for t h e police, we have not ,d that they sometimes us e their po ure r, ')il.

form and weapcns, to satisfy 'petty hatreds, personal grudges Bnd in a w~y ~~Vq
failed to app rcc i e t e tf)e fact that the acquittal of an Lnuo ce-rt ac cus eci sholjL~
be as important as the conviction or the guiJ.·;;y person.
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The abuse and disrespect for the law goes on unchecked partly because of lack
of effective control of police practice. The legislature cou d be a usnful
avenue for such control. We noted earlier that the highest judicial O.L'g::;q of
this country expressed a wish that the law provisions regarding the adrlission
of confessions in the law of evidence should be amended. The view was expressEj
in the unreported case of Paul Nakwale Ekai-V-R. The court wes moved to sxprEss
such sentiments following allegations of police violence in that case. Its re~c
mmendations should be seen as tacit admission on the part of the judiciary that
police heavy handedness have reached an all time alarming proportions. Most
criminal cases are dealt with in our lower courts and very few reach the appe-
llate stage. It is anybody's guess that if the court of appeal can express su=h
sentiments as regards police brutality then the position in our lower courts is
far much worse. Here allegations of police violence are rarelly investigated.
Because of this, the po~ice act as if they have a free licencd to do anything
on the accused.

Parliament?ry attempts to implement some ~f the recommendations of the couri
of appeal were however, recently thwarted by the combination of the front benc~
and nomino::'edmembers of parliameolt.3 NGku~u NOith ~:.tJ., !(oigi Ha 'tJamU18r-t"
sponsored a private ~e bers motion seeking to have the evidence act amended so
as to enable suspects to make statements before magistrates and judges, inste2d
of police officers. However, typical of our executive, the motion was opposed
and eventually defeated. We need not to add that opposition was done,in v~ry
ecclectic, pedantic and cavalier manner.4

Though the motion was eventually defeated one hopes that, that wa~ not the
end of the road - leading to police reforms. One hopes that when the law reform
commission is eventually set up (the Bill setting it up is presently before the
parliament), it will consider some of the country's laws that are defective ar.o
which have made our police act 'as,though hey are not human beings, with a vi2~
to remedying them. Meanwhile, what is to be done?

The courts should make it as a rule that once there is an allegation by t~8

suspect of police brutality and is established, ~hen the accused should be se~
free. The police powers of arrest should also be pruned. It should no longe~ bE
~~ the grounds" reasonably suspects or apprehends" but on well esteblishqd ana
founded grounds. This can act as a deterrent to 'the overzealousness of the
police.

As for the brutality reasons can be found in their colonial status. Thay
were a cog in the colonial administrative machinery. It appears that u5th the
coming of independence" no attempts were made to re-orientate their role. It
should be done now. It can only be done through their training coLfeq e at. l~:<;<:-

nj o , The 1. .st uction should ernpha sLse hur..an rights ar.d the rights of t; c, ::rL:::t

in the ~rininal process. It is also possible to argue that police brut21i~y j!

dU8 to the f ac t th'3t they !..:r.cUJ th:J'" !:M8 C''',pt.;e !!.!. 1.1 be v ic ar i IJ,'~ 'j .i.d,:: -' i-
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acts. He SUgg"83t that the state should d i s cun Li eb i Li t y jll cases Edf':P 2. prLi r

officer deliberately tortures and maims a suspect. Th~ officer should be p0r. I

nally liable for his acts. The state should only step in where the acts are
purely accident.

Next, is probably the obvious concern to expand facilities of legal
education in the country to reach a stage where it can be possible to have a

lawyer at all interrogations of suspects by the police as well as throughout
the criminal process. ·We must applaud Lee Muthoga, Cha:rman of the Kenya Law
Society for his efforts in this regard. In a dinner speech, he said:

"We recognise that legal services are quite expensive and are
beyond the reach of a large ection of our people. The
society has therefore, formulated 'a Duty Advocate Schemal

by which members of the society ~ill volunteer their time
to attend courts, see, interview and advise, free of Charge,
the people who are about to appear before the courts charged
~ith criminal offenc~s.5·

Such schem.~if -iinplemented will help to alleviate the problems and help to curb
police brutalities. Finally, one mi~ht ~ecommend the establishment of Public
relation office with a staff to deal with the complaints like is ehe case in
Nigeria in every police station.o I

• I

I
For the prosecutors, it is recommended that they should be recruited from

those people versed in law. Those in charge of prosecution ir, most of our ]Ol:/""

courts are police officers of the corporal rank and.with very lim.i.t.",.jErl,"~~\..-, . .J"

BecauEe of these handicaps, they are ~n~ble to pros~cute effiCiently. No ~onde

they are fond of violating procedural rules of evidence, for instance fail to
Iproduce exhibits in certain cases, overlook central witnesses, conconct evidenci

md unreasonally oppose bail. All these acts and omissiors are geared towards att?·
ining what they normally see as their role, albeit a wrang one, that of procu~:
a conviction at all costs. Ii is recommended that the duty of prosecuting shou:
be entrusted to a body of p ro f ess Lo ne Ll y qualified Lauiy ers , I t is conceded tha'
such would be much more expensive, but is it not wo=thy the effort? Surely, it
is the only way that fair trials can be ensured. In any case if advo ca t es hav o
been allowed to appear before these courts, it is only logical that they should
also be confronted by well ;~alifie~ prosecutors.

Reason and reflection require us to recognize that in our adversary SystR~1
of criminal justice, any person hauled into court who is too poor to hire a
lawyer cannot be assured of a fair trial. Even the intelligent and educated
person Lnv ar i ab Ly has little and s ome t im es no skill in t h e science 01' Lau , If

charged with a crime, he js inc3pable, generally of det.crflining fGr. hjfi1sl?lf
urhe her the char q e 5.s good' 01' bad, un f arni Lf ar u:ith the r-ul es of 8vic>'<,"£'?: PI,

totri 1, r,fl may be ccnv i ct sd lipan i competent ev i danc a or av i d en c e 8t:,:';'\;I:',

inadmissible.
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Added to this is the fact that th e ate osphe re in t he court is si mp Iy Forer"'odi-

ng - loaded with unnecessary tension. SomB of th~ formalities in the i~t8rest
of justic~ should be watered down. other atters can be dealt with fr82 legel
services if introduced. It is suggested thet mhen the options open to the
accused when a prima facie C2se has been established against him are being
mentioned to him, merits of eac~ option should be ernphasised to the accused.
At present, the options are expressed in ~uch mechanical manner that the accu-
sed does not know the weight attached to each by the court. In most caS8S they
opb for unsworn statements since in so doing they are not bound to be asked any
questions by the court or the prosec0tor. This defsct must be corrected on the
lines sugoested above. Alternatively 98me weight should be attached by the
cour-t on both sworn and unswo rn statemeniU> of accused.

Good communication and art5~ulation in court is very crucial. Because
court proceedings are noimally in English, and :most people being illiterate,
the services of the court interpreter" comes in handy. It has been shown that
most of the interpreters are found w~ntinQ in-ceitain aspects. To correct the
anomally, it is suggested that interpreters should be picked from the neighbour
hOOd of the courts, among persons who 81'8 well conversant and pJ..L.lficitntin bot
English, Kiswahili and the Ethn-cal lanQuage thereto.

/ A trial within our adversary system can be ccmpared to a boxing match
between a professional and an amateur. While the legal battle is on, the ~agis
trate acts ~s an ~~PJ-~iel referee, carefully watching ready to intervene on y
if he o~serves illegalities. The philosophy behind the adversary proceedings

• is that the contest between the two, fought in the presence of an impartial
referee, will cause ju~tice to prevail. This we have established is a myth.
We prescribe therefore that the magistrate should freely descend into thE arena
of conflict to do justice. Otherwise to stick to role of an umpire amon~ un-
equ~l parties is tar.tamount to condoning resultant inj~stice.

Magistrates it has been noted, practice do~b18 standards when dishing Gut
~justice~.- Thus his extra mar-tal girl friend brought before him is bound to
receive a lenient sentence, yet other peopl~ unconnected to the magistrate in
anyway are given severe sentence over the same offence. To avoid this patent
injustice, itis proposed that magistrates should not ~8 al owed to stay in one
particular statio for more than two years. This will help against the qreatio
of I encLav es.t or 1 empires,' by the magistrate; in uih i ch people close to him
receive different justice. It will also help to curb the meneceof corruption
among the maoistrates. We are also of the view that there shou d be strict
rules -gov.8.•.ning t he conduct of maq i et ra c es , One S ic h role should be to the
effect that the mRg5 strate shou d n~t t ak e beer in public pIaces "like 0(:11'8.

Rather they should be made to take the S:;:ln, 8 , - f thp.,' hav e to, from their- 0'"11")

houses. Alternatively, if cuch restriction ~ay anpE~r to be harsh on th~
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magistrate, then allowance can be m2<de for them to tz-ke beer in puhli.c f:la.::.:::
on certain c ond.i t Lon e , One such condition should be that, such (3 public p2.c:~]

shoulj be far from the magistrate's station of operation - i.e. far frol his
place of work. Otherwise it is this,intense socialisaticn in public places by
magistrates that breeds corruption. It is admitted that such restriction c'il]

run counter to their constitutional rights. But it is submitted, that one L~O

opts for a profession that calls for honesty, and integrity must n~cess8:il
agree to forego some of his inherent ri~hts; if he expects to be accorded some
respect. otherwise it is wishful thinking to expect a magistrate to be respe-
cted by the citizens if the latter are clearly of the view that some of the
magistrates' decisions are tainted with corruption. A magistrate worthy his
salt must rise slightly above society. Thos can only be done by strict adhe=e-
nce of professional ethics and self-restraint. It is a high price to pay but

for the sake of justice, it must be done.

Delays in the criminal process often result in injustice. 'tlaitir.g in
custody is .har d on any person; and may se_em.B_lit:etime to an innocent p erso
who c anno tc.a f'f'or d bail. After, 'sleepless ni qh t s listening to Lnmat es snoring,
cry Lriq , ':~m5_ting'Jr.even being ,a voi.c~ip'cf ,~ jO,j.lhoLtse'lss2.ult,it is net 'un-

", .. ',' - -. .

r eal.f.sti c to expec~, to find jnan y innccent ac.cuse d pleadingguil ty to a crime
they did not commit. If that happens, as it dOBS in most cases, such pereon
loses his respect for the system. In order to achieve the purpose of the cri ;
nal law and to maintain fair balance between the interests of the co~muGity at
large and the criminal offender, any s.t cps ~I:l.;:to;i<..~sistin speeding up the
disposal o~crimin~~ ca~es should be carefully considered and if shown work8~le
adopted. The.delay is sometimes caused by the police, the bar, the be~ch an~
even the ac cus ed himself. It is s ubra i bt ed that to curb thi s , the Kenyan lalo

should incorporate a provision similar to section 72 (a) of the magi~trat5 act
of Uganda which restricts the period of remand to 6 total aggregate of 365 ccys
in murder cases and 182 days for any other offence. It is further sUQgested
that if:.:.tns period elapses before the accused case has been heard, then the
accused should be set free. SUCh a legislation will definitely push all the
agents in crimihal process to work harder in order to beat the deadline. Sora
of the delay is due to formalities. Thus in caS8S of murder, preliminary
inquiries must be held to establish the truth. It is submitted that such fO=~2
lity is unnecessary. Rather the feeling we hav~ is that wherever one is susps-
cted o~ an offence, be it murder or any other, he should appear before the C~UI

without necessarily going through the ~igours of preliminary inquiry which
infect is a trial in itself. The other practice ~hich has becume rampant in
Kenya, and, which should be discouraged is the 'holding c ha rqe ! , It is nor. 2~.1

invoked by the police, who arrest on8 while looking for a preferHble charge.
I t is indeed a concept unknown to <my school of jurispruden~e~ ~eople sa ar rs..
sted suffer a .ot, and ":in a 'JJey ulnttibutes to the delay,. cri.mi.ne J justice,
-he practice Must be gnt rid of.



accuse~. It ~G~ bs &ttributeo to t~£ shortag2 of magis~~atss. Webuys ~nL=~

fOI: ir,-;t3.~1Ce, ',:-~~, Dnly one maq is t ra t e yet It s a r ea of jur:i,sdicLion is very l" ','.

This ~18<':'" t',at e. IrJ):' of cases are b r-o uq h t before the naq Ls t r a t.e which ne c2n:,:~.

possibly dispOSE ~n the 8ema dRY. It invariably follo~5 t~at some ~lll bE ds=~-
rred until a fu~ure date with resultant delay. We submit that more magi5tratE~
should be appointeD Bi1d posted to thess otherwise we do not belie~~
that the ceU38 of justice and the interests of the community as a whole ara b~sc
served by s uc h delayed oen a ties. Efforts to 8illeliorate the problem as ot;tli:.~)d

I must of necessity b s ureLc coie ,

The process of plaa-bar~ein~ng has been deplored. The process requires
the oe f en darrt to Wal\/8 an ent i r e array of ons t i t u ti.nrraI rights, Lric Lud i nq t.2
right to remain silent, the right to confront witnesses against him, the right
to be proven guilty beyond a reasonable doubt and above all the basic and co~sti·
tutio~al presumption that every person is presumed to be innocent until provE~
guilty in a court of law. It is also a ~ra.ctice that is frequentl~ abused; fer
instance, prosecutor ov ar c ha rq es crimes so that he has superior bargaining po',:,?!'

C't'\.Q can. offe.y 0\'\.'3 'S,id~c' deals. 'tL.t;·, '~"f1oT'.JI...i~: r;!';':':-Q-:s '''gC!in",t;him, the d8f:.(jC:~'f't

is coerced into pleading guilty to ~ cnarge, though he may otherw~se be innoc2nt
often also, the megistrete in order to lessen his ~ork, readily invites the acsu·
sed to plead guilty by threatening him 'with lcng sentences if he does not. The
advocates on the other hand alsa coerce the accused to plead guilty. All/theSE
we have seen is p roc edu raLl.y wrong. Although ['J ec.-·ba:!'ga~ningmay be 2. co\,on

solution t~ ~G~ucing-th8 cou~t's ourGen. we do not however, ba!iev8 that justice
should be thrown overboard fer the sake of expediency. 1h€ plea-bargaining p=~-
cess in its present fcrm does just that. We believe that justice cannot be
negotiated. The prOC8SS of plea-bargaining has been found ~anting in countriES
with a d9veloped legal system - like U.S.A. and Britain. If that is the 5itu~ti:
there, then the position in KenyG' is far much wo~se. We are of the view that
the process should be stepped once and for all. Justice means that onets cass
is heard in court without a~y inhibitions. The practice of plea-bargaining
militates against this. It~\tould be st.opped in the interest of justice.

Refusal to grant bail plays a significant part in ~iiadvantaging the accuse,
person in several ways as we have tried to illustrate elsewhere. It is my cQnsi
dered opinion that there is an urgent n8ed for reform in our bail system. Tho~£1
bail is s~pposed to be a constitutional right, very fSillaccused are informed of

this right. It is therefore necessary to introduce a leg.;'s ation slrlilar' to
section 75 of the Magistrate's Courts Act of Uganda. This seclion provides t~at
magistrates should inform accused perstns of their right to apply for bail. C3~j

thing has been done in England in 1976.6 Why not Kenya and yet the Kenyan b~i!
-law is a carbDn copy o~ the Btitish bai law.
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sourca discontent~ent. hi~ di~cretiun has t~ be pr~ned. We th~refare Eua9Sst
that a list of bail able and :lon-bailable o t f anc es should be dr auin, The r<1r.Jgis-,

trate should be told to strictly adhere to that list on bail matt&rs. The
requirement of a surety, it is submitted, should be limited to very serious
offences, unlike the present practice where it appears th3t surety is necessary
for every offence hOl.'Jeverminor. The ,agistrate shoul~ not alwa~s believe aIle,

.gations against the aCGused by the prosecutor ~'en opposing an application for
b~il. Allegations such as the accused ~ill interfere with the prosecution ~it-
nesses or that the caae is still under investigation and that the relens9 of
the accused on bai will prejudice the inv8stigati~n; should be tested and clEa,
rly established before the magistrate can rsfuse bail application on that basis

'~'hen it comes to sentencing, we also sa~ that the magistrate court is
be~uEthed with very wide discretion any power. As such there is very wide
disparity in sentencing. Oependin~-on the mood in which the magistrate is in,
or the acq~~ed-telationship with the magistrate or his relationship with other
reorle who are friAnds of the ma~~str~t~, the accused may recaivR inordinately
long or short prison sentences. Nobody could have given a battar view than

a sentence. He said:
(MagistratL~s) background can influence

I
I

I

Lord Scrutton C.J, of tl e way a judge's

"The heb i t s you are trained in, the people lJiithUlholi:.yo u mix,
lead to your having a certain class of .i d ea s , of s uc}- -~ r,<...''''''-,
that when you have to deal ~ith other ideas you do ~ot give ~
sound and ac cur at e -udg,~:~;:mtas you \lJol..:lc '1'1s'1•.••• ,.1 t j s \_-::H'~I

difficult s ome t i ra es to be sure that you hav s put yo u rs eLf :nto a
thoroughly impartial position betweer two disputant$, one of your
own class and one who is'not of you~ class."? '

It would be blind to realit~ to disagree with this propoeition in view of what
we heve already said about magistrate courts. Disparity in sentencing is a
manifestation of the magistrate's biesee in life. This is enabled through the
wi~e ~iscretion given to them in matters pertainin -to sentencing. We therefor!
suggest there be a maximum sentences act, thzt will act as a ceiling to the

sentencer's discretion such an act will point out clearly that one con-
victed of such offence will be sentenced to such jail term. Thus such an enact-
ment will help to prevent the sentencer from abusing the discretion. This will
also check the tendency of ma~istrates to believe eve~y thing the prosecutor sa~
as regards the character of th8 accused. It is not unknown that the'zccused's
~revi6us criminal record plays B big role in determining the sentence which the
accused is going to receive. yet the previous offences migMt be radically cii-

fff;.!I'entfr ora the present one. 80th may have been committed under di f f er en t

c -r cums taricas , Yet they h-e.ve the same effect on the accused when it CCfi18S to
sentencin For insta~c8s, how re:evant is the previous indictm8nt for being
drunk and disordErly to ? present eMa 'ge of theft. yat the magistrate e'hen
sEn~encing is bound to t-ake suc h prev i o us ~o; vicii" ",0 acr.OL.nt.
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Is that justice? Obviously no. We ~aict and ws repeat harp that having regalE
to accused previou~ record when determining sentence is tantamcunt tD punishi :
someone t~ice for the same offence. This is unconstitutional and is not justjc
at all.

By way of concluding our suggestions for reforms, we assert that there i3
~ strong case for our courts to 0S8 Kiswahili in their deliberations. In app-
roaching the use of Kiswahili in areas like medicine and law, we are usually
met with views that Kiswahili is not capab~e pf communicatin£.

"T'h e sub tli ties of c onno t a t i on nor the fineness of deno t e t Lcn which
is demanded of B language to be used by a cultured, intellectual
and sensitive people."9

There is also another arguement adv?nced against the use of Kiswahili to the
affect that Kiswahili does not ~osse5s the necessary technical vQcabu10ry for
the modern age and cannet produce it overnight .

..H1830ove- a rq uern en t s can easily be -·disp-elfed. In the first place, to
imply that Kiswahili is not a language for a "civilized" society is to exhibit
remnants of intellectual emasculation occasioned by colonial rW~2.
to the Africans who feel that you can only "int~lligently communicate" in
for8ign languages like English, French, Italian and portuguese. This is really
~arped thinking trapped in neo-colonial mire. It is this sort of thinking whic
has hinder~d t~~ ~r~n0tion of Kiswahili to a position that it can function in
special~sed fields of study like law, medicine, engineering, to mention just a

felli.

C8~ Kiswahili effectively function as a medium of communication in legis-
lature deb~tes, in statutes cnd subsidiary legislation, and in the courts? The
answer is of course yes.

Looking thr-ough the publication, "or en DrJA RY [!F lE CAL T£Rt-1SII on e Especia-
lly a lawyer, would be surprised to see how rich Kiswahili is in the field of
law. -

One of the greatest adva0tages of translating our law into Kiswahili as
already indicated elsewhere, is of course that the myth so characteristic of Ie
is unmasked. As suchJ then, law becomes available in 0ut books in a form that
is relevant and understandable. A complete understanding by the layman of the
intricacies of law in the courtroom may be impossible, but a certain minimum
comprehensibility can be achieved.

A step towards that direction has been made positi ·s.y in Tanzania. The
dicti~nary on Swahili terms of law pro~uced in Tanzania contains about 3,300
words which cover practically all ~~8 important terms appearing in dictionaries
compiled in English compiled"by Osborn Jowitt or Blac~. Kenyan courts can
easily US8.



Kisw~hili has been used as a l~nguage of ad~~nistration in East Afric2
since 1~60. Since simple things, like debates in Parliament are now 8as"ly
and effect"vely carried out in Kiswahili, proceedings in the courts, could
as well be c2rr{ed out in Kiswahili ~ithout much difficulty with all the nee
ssary com itment and support. In Tanzania, Lhe language is the only edium
of communication in that country's Parliament and is a_so being used in most
judicial proceedings. If this is ths case in Tanzania, why not Kenya.

We firmly believe that if these recommenjations are implemented withou
delaYr then our syste~ fo~ the ad,~nistration of criminal justice will be ac

dad the respect it deserves. If the criminal law is to be a reflection of t
social, economic and moral ideas, principles and feelings of a given communi
is not such wholesale reform ~8Cessary?

"---- ~-
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