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/I\N T ROD U C T ION
\

The thesis we advance in this paper revolves around the
fact that, in our view, the status of illegitimacy is archaic
and serves no useful purpose in our society today. All it
does is to relegate innocent children to an inferior status.
Its historical Origins are no-longer rational and it derogates
from the basic principle of justice in that it paradoxically
punishes the victim rather than the perpetrators of what has
long been regarded as an injury to upright society.

The illegitimate child in Kenya is made aware of the fact
that he was born out of wedlock in every conceivable way.
Through no fault of his own he becomes a social pariah and is
psychologically warped by the very laws which should give him
the fair start in life he requires being already deplived the
security of a stable family life.

At present the condition frustrates rather t hau facili-
tates overall national development. This is because L~e state
of material deprivation that characterises most cases of
illegitimacy is prolific of crimes whose solution draws heavily
on the national budget.

This condition begs the ques"tinn as to what law ought to
do for the men whose conduct it governs, in partic~lar for
Kenyans of the current era? This involves a re-eXMlination cf
the working of the concept of justice, that is, the justice of
an individual law or of the legal system as a whole. There is
no all embracing answer to this question, and we mUS1: accept a
relative answer. The relativity of jus"tice is conditioned by
the time and place. If juseice is the goodness or fairness as
opposed to badness or uniairness, the criteria for such an
evaluation is internal to the law itself and of necessity par-
takes of an ethical or political philosophy.

But there are those who believe that there is a standard
of justice or morality or justice to which all law must conform

., )
to be good law.l~ Their argument is that ~he~e is difficul"ty
in the application of "this standard of justice to a variety of
situations. But as Kelsen has shown absolute justice is an
illusion. (2)
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It never exists save in the mind of the person evaluating
the relative merits or demerits of a rule of law or a course
of action. Theoretically therefore, law reform like all legal
sciences should be aimed at the art of conducting man to the
maximum of happiness and to the minimum of misery, if a mathe-
matical expression may be applied to the good and evil of life.
rt is agreed that law ought to be the instrument of fulfilling
the human purposes, to serve the conditions of social life,

Our thesis is going to be that the most appropriate way
of solving the present problem is to strike out the whole con-
cept of illegitimacy, and then to restructure both the laws
relating to children and the economic development priorities
of the Go ve r-nmcot . Thus in the first chapt er , we shall
eXM1ine the history of legislation which theoretically ought
to be COVEu~nts between free men. We shall question whether
these have been anything more than instruments of passions'
of a clique or a result of accumulated and temporal necessity.
In ~~st cases legislation has never been the result of an
unimpassioned student of human nature who has concentrated on
the actions and interractions of a multitude of men from the
point of view that legislation should be aimed at producing
the greatest happiness for the greatest number of citizens.

In the second ehapter, to test 'the argllment furthpr; we
shall examine the key legislations under ~he following sub-
themes:- '.

(i2 baCkground to the Act and tL2 coverage envisaged
therein;

(ii) how effective or otherwise the st at ut.e is and its
effect on the problem and what changes should be
introduced ~owa!'ds thnt end;

(iii) need for proper ha.rmoni.zat ion of the statute with
other laws if the best results are to be aChieved,

The underlying reasoning here is that what law ought to
accomplish must be measured against what law can accomplish.
Law should not be used where it is not the appropriate instru-

,
men-c of social change when other more effective means may be
resorted to. It is to be borne in mind that this highly
specialised instrument of regulating conduct if misused, may
in the future lead to disrespect of the law.

\
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Chapter three offers a comparative analysis of the
Kenyan situation with the great progress that has been
achieved in other legal systems. The fact that inter-
communication in the area of study is indispensable is
emphasised throughout but this does not mean duplication.
Various recommendations are made, deriving from detailed
comparison. Once again it is stressed that there is no
easy way o~t, any so~utions musi be specifically d~signed
to suit the unique intricacies of a world-wide problem in
the Kenyan context. V£ 5'\f ut-. "'iI'.!·.it: ...•~.."

•..iIRARY

In chapter four we shall examine the government
development policy as being the regulating influence of all
the co tributories to the de rivation that usually results
from illegitimacy. Since human social conditions and men's
actual purposes and aims, their te~~encies and desires at a
particular time, the dominance of one purpo~e over"others
do determine the content and context of justice, it is
necessary to keep track of th2 prevailin~ social condo s
as opposed to the line that e~omic dev~}opment has taken",
This will be discerned from press reports and research that
has been undertaken on the topic. In order to know what is
just law and unjust law, we must l00~ at the society and
check what it regards as its ideal~ and use these ideals to
evaluate any rule of law proposed or actual.

Most of the law reform that has taken place in Kenya has
t~n~'d to. be based on a trial and error method, which is un-
scientific", Optimum reform in the present area of study will
only be achieved if evaluations are based on facts which
although based on ideals are yet identifiable by reference to
~ociologically collected data. This paper hopes to facilitate
further research, presenting a compilation of the existing law
affecting children, as very little work has been done towards
this effort in the past. It is an appeal to the newly esta-
blished Law Reform Commission to consider the law relating to
illegitimacy as an area that needs urgent consideration.

Fi~ally, this study i~ our modest conttbution to all the
innocent yot;.ngchildren fo~ whom tlls plight of illegitimacy is
very real.
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CHAPTER ONE

THE CONCEPT OF LEGITIMACY

1:1 Historical Background

Independent' Kenya is f~cing the urgent task of reforming and
modernising her system of laws. During the colonial era little
effort was made to harmonise the various systems of laws which
existed side by side with the received English laws. The High
Court and Magistrates' Courts were responsible for administering
English law while customary law was the exclusive field of the
African Courts. The effect of this dual system was to temper the
conflict which would inevitably arise, as well as to retard efforts
at harmonisation.

After independence, rapid social and economic chang es hav=
occurred. The clash between different cultures has pr~duced
uncertainty and lack of direct ion in the people, who cannot reco-
ncile their raison d'etre with the contents of the laws t.h at govern

-and mould them. It is only when the laws of a society genuinely
reflect and serve the values and ideals of that society that there
will be stable social development. The Magistrates Co~ts Act of
19671 for instance. which abolished the dual court system was a
remarkable response to the need for law reform.

Immediately after independence, the government embarked on a
great feat popularly called "the task of nation-building"2 The
failure to look at the question of unification of the law criti-
cally before embarking on the task is the reason why far-reaching
repercussions of the initial trend in legal developmen~s proceeded
on the same pzem i se as the colonisers whose main aim, it must be
conceded, was to make Kenya Colony an appeudage of the internatio-
nal capitalist community. Kenya was to be moulded into a reservoir
of raw-materials and a cheap labour force and eventually. a ready
market for the manufactured goods of the mother-country, Britain.
Laws were appLied primarily to achieve these goals. The Swynnerton
Plan of 1955(3) for_instance, was enforced in order to change the
system of land tenure which had hitherto been cop~unal, to an
individual basis of ownership. This was in keeping with the capita-
Ij.stic mode of production which thrives best on competition between
private owners of the means of production. This could not have been
possible in a cu~nunal society.
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The African now has a title-deed to his land. This enabled him
to get loans of money with which to develop the land, He could

MO,...e·1.

also sell the land easily to settlers and thus obtainAto buy
manufactured goods such as radios, clothes and bicycles, The
inappropriateness of such a trend was reflected in several
judicial decisions where .it was generally held that a father
could disinherit his sons(4),' or that a co-wife could evict the
other wives and children fd"Tm their deceased husband's land(5).

The need to evolve one family law system to cater for a
plural society in Kenya, was considered to be of less importance
in the task of nationalisation which favoured Africanisation of
all sectors of the economy as deserving priority .. The four
systems of family law, each appertaining to a d{fferent sociolo-
gical community still exist side by side. The expression
"sociological communi ty" is used here because it is the sociolo-
gical test as opposed to an ethnic' one which is used in deterl..":"-
ning who belongs to a particular communi ty for the pu rpo ses of
personal law(6). These sociological communities with different
marriage and inheritance(7) laws which are equally protGcted by
the supreme law(8) are Africans, Moslems, Hindus and Europeans.
The English has noticeably been regarded as superior to all
others as seen in various courts decisions which we shall conside

. .
later. Each system is deeply entrenched in the particular comn«-

nity with rich cultural values. It is in this area of applica~i
that a lot of confusion has arisen. The general trend j.s the
increasin ~nd valu s in a socist whic
is still in the throes of neo-colonialism In looking at the----- -~merits of a system, one is informed by his own background, and i

Africa the European racialists characterization of African insti
tutions as primitive has had great impact on the mind of the
African: hence the discarding of customary l~ws and the accelera
application of foreign laws to the Kenyan infrastructure. The
common law which is applied in common law systems has remained
strong because it is adapted to new situations as tjey arise(9).

\

Equally, African customary law is capable of meeting any cha.LLeng

if given the chance and the necessary infrastructure. So far ho
ever, the 'trend has been to run to common Law and Eng Lish st at ut

for solutions which are likely to fail as they have failed there

.... - ":' ..



It is against such a background that we shall study the
position of the illegitimate child in Kenya, solutions such as
the Affiliation Act, (10) which have failed, existing ones such
as customary pregnancy compensation, all the Acts governing the
welfare of children and the government's economic development
policy which re~lects the underlying ideology(ll).

1:2 The Significance of Illegitimacy
Strictly speaking, illegitimacy is not a status at all:

illegitimate children are those to whom the law denies the status
of legitimacy. A child is legitimate at COIPJTIonlaw if his parents
were married to one another either at the time of his conception
or that of his birth. In view of this, a compa~a~lve and analy-
tical study or legitimacy as between the English received law and
the one obtaining in customary law is appropriate.

We shall start on the premise that the concept of ille~it!-
macy existing under customary law is not much of a handicap and
that the one obtaining in English law is gradually evolving toward
the customary law position.

•

1:2:1 Meaning of Legitimacy
Leg i t Imacy relz ) is defined as tqe state of bein lawfullT

begotten, havin full filial r" ~js a~d obligations by- bjr±h, or- - -- -
ajs accordan t w" t.h est ab Li.ahed Ieval ree 1..1 iremen t s. This is the
wider meaning. In fami ly law, it is confined to the child born 0

a married woman during ~he subsistence of a valid marriage(13).
The Legitimacy" Act of Kenya(14) does not offer a definition, so W
have to look to the common law of England. At common law it was
not necessary that a child be conceived and born during wedlock.
The question was determined sclely by the exj.stence of a valjd
marriage between his parents, either at the time of conception or
of birth" Legitimacy was a question of fact. Thus a child could
be legitimate if conceived during the marriage even though the
marriage was terminated before his birth. He was aJso legitimate
if his parents were married when he was born even though he must
have bee~ conceived before their marriage(15). This undeniably
falls short of the standard of morality set by the Christian fait.
which abhors pre-marital sex.

There was a presumption at common Law that a c.hi Ld born wdth.i:
the proper gestation period after the dissolution of marriaga by
death or otherwise was legitimate(16).
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The conditions of presumption were that the parents had had
access to each other and that the father did not suffer impo-
tence at the time. Judicial notice was taken of the fact that
the normal gestation period is not always the -rule in real life
situations, thus ~xtending the presumption of legitimacy to
more cases(17). That was the common law position.

By virtue of the reception clause in the 1897 East Africa
Order-in-Council, the concept of legitimacy was brought to
Kenya. Legitimacy in Kenya therefore means the same thing as
in corr~on law. Strictly, the rule only governs those who have
contracted marriages either under the Marriage Act(18) or the
African Christian Marriage and Divorce Act(19). Customary
Mohammedan and Hindu family law systems have tb,=ir own concepts_
In Mohammedan law for instance, the child must be conceived
during wedlock in order to be deemed legitimate.

1:2:2: Meaning of Illegitimacy:
In England, under common law, an illegitimate child was con-

sidered as "filius nullius" (~&rid. of no-one) or as "filius populi"
v~(son of the people). Consequently none of the legal rights and

duties which flowed from the relationship of parent and legitimate
child was accorded to him or to his par8~ts.

1:2:3 Significance of Status:
The role of individuals in society depends upon their place

in that society. The individual's place is determined by his
status therein. As a matter of legal theory, only after determi-
ning status can we then assess the extent of his rights and du~ies,
the range of social activities in which he can participate and his
opportunities_ Status is defined as "the condition of a per30n or
thin~ in the eyes of the law, position or-rank in .relation to others
or in a hierarchy of prestige"(20). Status may thus arise from a
variety of conditions such as sex, minority or marriage. The law of

, legitimacy deals with the status of children, inter se, as well as
in society generally.

Under the various systems of our laws legitimate' children are
accorded certain legal rights and duties distinct from those of
illegitimate children. These are in the field of inheritance, main-
tenance or claims in tort. It is therefore the privileges of status'
attached to legitimacy and the disabilities and i.ncapacities that
accrue from illegitimacy that .give significance to one's status, in
this respect.
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1:3 Origins and Development of Legitimacy in English law:

Lcrd Devlin has remarked that morality and ieligion are
,

inextricably bound and that moral codes can onlY,~laim validity
by virtue of the religion on which they are based(2l). This is
in reference to English Laws, values and morals which have been
greatly influenced by Christianity which is dominant. It
teaches againstpre- and extra-marital sex. This is in order to
promote and protect family life, the institution of marriage,
and to avoid problems arising from broken homes. This objective
was given legal recognition with the introduction of rules
regarding legitimacy. Ilegitimacy was condemned by both Church
and State, and this recognition was meant as a deterrent measure.

oJ

In its early stages common law had it that a child born out
of lawful wed:cck was illegitimate and could not be legitimated
by the subsequent marriage of his parents. Legitimation was only
possible by a special Act of Parliament. These rules were unde-..
niably hr.l.rsh. .~

Until the 16th century, the ~aintenance of an illegltlma~~
child was assumed by the parish in which he was born. An Act was
passed in 1576 to shift the burden to the mother and putative
father of the child. In default of payment of the maintenance
dues, the parties responsible could be imprisoned. The poor Law
of 1601 re-enac~ed, inter alia, th~ provisions of the 1576 Act.
For over 300 years, the law of Legitimacy in England remained un-
changed. The 1926 Legitimacy Act brought ~ remarkable change. It
provided for legitimation by the subsequent marriage of an ille-
gitimate child's parents(22). This provision applied only to
those children whose fathers were domiciled in England and Wales
at the time of the marriage, the reason being that in England ~he
child's status is determined by the law of his father's domicile.

By the mid - 20th century, the support of the illegitimate
child was primarily the mother's duty and consequently she was, .

the child's custodian. Rights of intestate inheritance existed
between the two. The relationship between the mother and her
illegitimate, child resembled that between a mother and her legi-
timate child. The Legal ties between the putative father and the
illegitimate child were few. The father had conditional rights
of custody and limited responsibility for the child's support. In
1959 the benefits of the 1926 Act were expanded.
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The new Act provided for the legitimation of the child by the
~ubsequent marriage of his 5arents where this had been imposible
because one of the parents was already married(23). The g~neral
trend in the development of this law has been towards narrowing
the gap between legitimate and illegitimate,children by a very
slow process. The Matrimonial Causes Act, 1965(24) preserves
the legitimacy of children of parti~s to a voidable marriage
which is subsequently annulled, despite the rule that once a
voidable marriage is annulled, it is deemed in law never to have
existed at all. Thus the rigidity of the cow~on law was slacke-
ned diminishing the concept of legitimacy towards the legal
recognition of ex-nuptial children as in our customary law.

1:4 The Law of Legitimacy in Kenya:
The English law of legitimacy fir..:>~came to Kenya on 12th

August, 1897(25), when a whole body of specified English law was
received in Kenya. The legi~imacy law received was the harsh
and rigid ~re- 1926 law. In 19J0 an amendment was made to our
1926 Ordinance in order to incorporate the changes brought about
in England by their 1930 Act. Thus, the Kenya Legitimacy Ordi-
nance was enacted(26). •..- .I~ ". H -

The pressing need to change l~gitimrcy laws in Kenya was
noted by the Attorney-General in 1930~::,

"It has always been a source of amaz ernen t to me ..... that
it was only in the year 1926 that England, with its great
tradition of equity and fairness saw it fit to make
le"gtslative provision for illegitimate children" (27).

With minor modifications the 1930 Act is still the law
applicable in Kenya today, with its inherited notions of legiti-
~acy ~nd shortcomings due to the need to suppress adultery at the
expense of the issue of such illicit unions.

I:4: 1: The L~gitimacy Ordinance:
This came into force cn 10th June, 1930. It contains merely

procedural rules, One must therefore tun> to common law in order
to establish the substantive rules. The major part deals with
matters of legitimation, and the rest with its consequences. S.3
(1) is the nucleus of the Act. It deals with provision for legi-
timation of a child by.the subseq~ent marriage of his paren~s.
The lack of thoroughness on the part of our legislators is noted
in the superficiality of the Act which is a mere reproduction of
the earlier English one_
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It goes,to confirm the A-G.'s assertion that he was 'ntroducing
a measure concluded in England and adopted by most coloni2s(28).
The Act was passed virtually undebated for the reason that it
emanated from the mother-country towards whose ideals of the
philosophy of life the colonies were supposed to aspire. This
trend has sadly recurred at other parliamentary debates, with
inevitable repercussions on our society. Such was the case of
the 1959 Affiliation Act(29) which was applied without any
reconsiderations to Kenya but could not endure due to the diver-
s~ty of situations from those in England for which it was speci-

e.
fically en~ted. The Act was consequently repealed(30).

The Legitimacy Act provides for the recognition of a person
by extraneous law thus ~onceding the concept of legitimation in
jurisdictions other than those in the common law world(31).
S.5(1) outlines the rights of legitimated person which to all
intents and purposes correspond to those of a child born legiti-
mate. S.8 ~rovides that a legitimated person shall enjcy the
s~ne rights as a legitimate person in respect of maintenance,
claims for damages, compensat ion, allowance, benef it or otherwise.
Where the motfier of an illegitimate child dies intestate without
an' Ie 'itimate issue survivin her, then the illegitimate child,
or if he is dead, his issue, shall be entitled to tak~ the
interest in the mother's movable and immovable property(32).
By critically analysing the correlatives of rights and duties or
jural opposites(33) we can safely conclude that where the Act
specifically provides for the Jegitimate child, the correlated
disabilities or incapacities obtain for the illegitimate child.
S.8, for instance allows for the succession of the illegitimate
or his issue to his mother's estate only if she is not survived
by any legitimate issue. Such half-measures are to be seen
extensively in the law that deal with legitimacy.

1:4:2 To whom Does the Act Apply?
It can be argued that since Kenyan F~miiy Law recognises

four different systems of personal law, it must follow that four
types of l~gitimacy are recognised, legitimacy beipg an aspect
peculiar to a given f2JIlilylaw syste!"1. This is not conclusive
however. There was no specific reference as to whom the Act
would apply when the Bill was introduced in 1930. There is all
the same, a strong implication that it was meant for the English
type marriage only. The A-G categorically stated t~at the
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introduction of the Eill was a measure already concluded in
England and would thus put the English type marriage in Kenya

I

at par with the system then obtaining in England.;'
\
\ .,

Hindu Position:
The Hindu Marriage and Divorce Act(34) is silent on the

issue of legitimacy. In S.2 of the Act, legitimate and illegi-
ti~ate persons are mentioned but only for the purpose of
determining a Hindu, Bhuddist, Jain or Sikh for the purposes of
the Act. From this we can deduce that the status of legitimacy
and illegitimacy exists in Hindu law. As soon as a Hindu child
is born it acquires certain legal rights and a legal status'
depending on whet~r it is legitimate or not. (35) Consequently
the application of the Legitimacy Act is generally excluded.

-This is uphel~ by the constitutional provision allowing for the
existence of discrimin~tory rules in matters of personal law(36).

, ,·'\·~\jt..I'l'OF LAW
. . _ l' tVERSliY OF NAIRO.Islaml~.-:)osl't Ion : ~-I / r'f I '~R HY

The Moha~edan Marriage and Divorce Act, (37) provides in
S.3(1) that Mohammedan marriage contracted before and after the
cow~encement of the Act are valid and that parties thereto shall
be granted relief according to Mohammedan law. To that extent
therefore, the application of the Legitimacy Act is excluded.
The decision in Bazmi V- Sultana (38) renders this position un-
clear. The Court of Appeal for Eastern Africa considered the
question of the guardianship of an infant ~n a Mohammedan marriage;

the Guardianship of Infants Act(39) was applied to this infant in
the srune way as it would have applied to the child of an English
marriage.

It was held consequently, that under S.17, the welfare of the.
child and not the rights under Moharr.medan law of either parent, was
the paramount consideration in determining the question of custody.
This reflects the tendency of the courts to assume the supremacy of

,English law over the other three systems.

African Customary Position:
There is'no single legislation directly and solely conceriled

with marriages under this head. African cus~omary marriages h&~e
undergone some appreciable degree of jurisprudential, battery both
during and after colonial administration.
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This negative opinion was expressed aptly by the late Chief
Justice Hamilton when he 'said th.at he did

" ..... not think that it can be s~id that the native
custom approximate in any way the legal idea of
marriage" (40) .
In the same spirit, there even exist express provisions in

the other legislations permitting conversion or "up-grading" of
these supposedly legal African customary marriages to the status
of Islamic or monogamous Christian marriages(4l). However, the
legality of African customary law marriages is recognised by the

,
Judicature Act, (42) which provides in S.3(2) that the courts in
Kenya in determining disputes before them:

"shall be guided by African customary law in civil cases in
which one or more of the parties is subject to it so
far as it is applicable and is 1.,A repugnant to justice
and moralJty or inconsi:::tentwith any written law It

.

This conditional recognitio( of African customary law is of
a genera] nat~re, and is assumed to cover marriage, divorce, and
other personal laws.

The constitution which, in theory at least embodies the
highest legal norms and standards in thp state to which all laws
must conform prov rde s general recogni t-i on to customary laws (43) .
However, within the same section, it allows for the promulgation
of discriminatory laws with respect to "adoption, marriage,
divorce ..... or other matters of personal Laws.",while differen-
tial la~s may be proper in certain areas in a plural society such
as obtains in Kenya, such a provision may also permit prejudicial
0ategorisation of legal standards as the ones to be found in the
provisions of the Judicature Act which we have just considered,
which in effect render African customary law which is unwritten,
subordinate to all other systems.

The Magistrates Court Act of 1967(44) offers a more specific
and relevant recognition of customary law. A claim under customary
law is said to include:

"(a)
(b)

(c)

(d)

. -, .
Marriage, divorce, maintenance or dowry;
Seduction or pregnancy of an unmarried woman or girl;

(e) Matters affecting st.at.us , and in particular the status
of women, w i.dows and chi lclren, including guardianship,
custody. adoption and Laz it i ma cv :
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(f) Succession .
The Evidence Act of 1963 section J30(2) (45) provides that

a marriage is recognisable:
,"whether or not monogamous,' which is by law binding during

the lifetime of both parties unless dissolved according
to law, and includes a marriage under native or tribal
custom" .

Another statute, the Marriage Act (46) also recognis~s the
legality of African customary marriage. This is however made
superfluous since S.35(1) and S.ll(d) permit conversion of
marriages contracted under customary law and Islamic law respec-
tively, to the monogam0us Christian c~ civil type. We have
already seen that a similar provision obtains for the conversion
of African customary marriages into th~ Islamic form.

The African customary law type occupies th~ lowest rank
inspite of t,J1efact that it governs the largest part of the Kenyan
popu La t ion.

Remarks:-----
This general over-view of the foundations and background of

our legal system reveals certain .import avt issues in respect of
our thesis, that ~he child in particu:ir the ex-nuptial child is
r.ot accorded as much protection by the law as he ought to have.
We saw that the trend in legal development is that emphasis is
put on e~onomic aspects and -any change in other aspects of life,
especially in the colonial era, have been made only in so far as
they affected immediate economic deveLopme nt . It is safe to con-
clude that it is the socj,8-_1._segr-.s;..gat.ionof tD8 colonial set-up,
that -has left us with the legacy of a family Law system characte--
rised by proceduxal complexities revolving around the inst =L!.ution
of marriage, and the devolution of p!,operty. These two aspec'ts
have always been regarded as meritipg the greatest judicial and
legislative attention, in personal law, as evidenced in the large
numbers of the society in order to maintain the feeling of liberty
and unity which augurs w:ell for faster economjc development.

Whereas the procedural aspects of marriage and devolution of
property for each of t.h e soc i oLog i caI ccmmuni ties are adequately
covered legally, the fact that such a recognition was geared only
at maintaining harmony during the colonial era is shown by the
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inadequacy of the recognition accorded to the personal law aspect
of the welfare of children. Contradictions and inconsistencies
exist in this respect. This is largely attributed to the very
fact of the existence or four family law systems where emphasis
lies in the equal protection of the different ways of life and the
freedom to express it through marriage and succession rights.

Consequently whereas the law regarding marriage and devolu-
tion of property is explicit, our system has failed to provide
adequately for those who have not been able to stand up for their
own rights. The actions of the adult members of s~ciety are well
regulated but this is not the case as regards their effect on
children.

•Where the adults choose to express their freedom in the way
that is not contemplated by the laws, they may be punished for
their wrongs but little regard is had ~o the consequences thaT
may be attached. Such is the case of children born out of unions
which the law shuns but which the parties feel express their ideal

•in life. It is the issues of s~ch unions rather than the parties
themselves that the law penalises.

The problem of illegitimacy could also be attributed to the
fact that legal development has nOT kept up with soc i.o-ce co-iom i c
change. Our nation can be said to be ac the vulnerable adolescent

::
stage.

Urbanisation, a high population growth rate, and the disinte-
gration of the traditional closc-kYlit family counter-balance dimi-
nishing1economic resources. The "civilising mission" of our

\colonisers has left in our laps unprecedented problems which are
inevitable in the transitjon from communalism to capitalism.

Hitherto, legal develoPQent has taken the form of adopting
laws enacted specifically for the conditions obtaining in England,
which is a welfare state. Although the intentions of the legisla-
ture are good, there is a lack of precision and consistency in the
nature and extent of recognition of problems peculiar to Gur
situation.

The plight of the child born out of wedlock is recognised but
the magnitude of the problem, which is evident in everyday life,
is not reflected legally. The provisions thaT exist are scanty.
Superficial reforms such as the repeal of the Affiliation ACT have
left a gaping chasm between the reality and the law. This calls
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for a re-examination of our present condition and the need to
maintain an ~quilibrium between irudustrialiation on one hand

,
and the retention of our traditional institutions on the other,
so that the present day scourge of illegitimacy may be accomo-
dated with the best solutions fro~ both systems.

In the following chapter, we shall look at .the specific
instances where the·law attempts to bridge the gap between
legitimacy and illegitimacy.
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CHAPTER TWO

PART ONE

TBE ,'WELFARE OF ILLEGITIMATE CHILDREN

2:1 Introduction
._ In this chapter, we shall look at certain specific problems

arising .out .of illegitimacy. There are certain preliminary points
we must bear in mind. It is not any child I s choice to come into S",.A
this world nor to belon to a se arents or
Nevertheless, the social status of his parents will almost
certainly determine his destiny, whether ne will get the basic
necessities of life and a strong moral upbringing, or even the
basic education. These things will help him set out in life ~~ an
up-right citizen. Some children are disadvantaged right from the
~~start either because their parents' marriage makes them illegiti-
mate, .or beca.use their parents were born poor, and died }.loor.

Modern scientific developments in the field of medicine have
greatly reduced the infant mortality rate. Ante-natal clinics and
Maternal and Child Health Centres, including mobile clinics are
easily available for all. Society therefore forces the child to
live irrespective of the quality of life. Society goes further
to expect the abandoned, the destitute, the illiterate and the
educated ,well-:lUrtured children to conform to the same models of
behaviour. For instance, when a child from a middle class family
pick-pockets and another one who grew up as a "parking bo y " does
the same, they are botb criminals and ~ay get a similar punisbmen~
when taken to court. The respective parents and society go scot
free.

The question arises as to why the destitute child whose
living conditions have forced him to steal does not take hlS
parents or society to court for subjecting him to such conditions
of depravity. Th~ situation is that the law has not made the
child's rights eXl:licit, which means that hp has scanty protection
from the society ~hich he has joined without his prior consent.
The fact of his being alive without anybody to take care of him is
a'contioversial issue which we shall look at subsequently. What
happens to such a child bnce he has been born is the respons~bility
of his parents as well as society, in as much as the latter orders

-othe lives of al1 its members.



I
We shall see that society has drawn a distinction in the class of
children by a criterion which is ill-founded and therefore causes
injustice. The instances where those children who are denied full
status as humap beings, are accorded legal protection greatly
derive f rorn this categorisation, their welfare being almost totally
determined by ~he status of their parents who may also be unfavoured
by the social economic system.

2:1:1: The Definition of "Child" and its Consequences

Different definitions of "ChIld" are given in our statutory law
·depending on the purposes for which the particular statute is enacted.
The Children And Young Persons Act, Cap. 141 is intended for the
protection and discipline of children, juveniles and you~g persons and
for matters incide1f'talthereto. It goes on to define a child as any
~erson under the age of 14 years.

The ~dopt~un Act, Cap. 143 which is intended to make provision
for thl~ means by which ~.l chi Ld can be adopted, defines a child as any
person l'C"'derthe age of 21 years. The same definition is contained in
the GuarCianship of Infants Act, Cap. 144. The Matrimonial Causes Act

• (J'Cap. 152, intended to provide for the maintenance and care of the ch i I.
defines him as any person under the age of 16 years in the case of
African males, and 13 years for African females. All these Acts are.
intended for th8 protection of the child but their different defini-
tions could give rise to hardship. It is difficult to tell who is
protected by which law since the legislature has not seen it fit to
make a uniform definition.

The Court has power to give orders for the protection and
discipline of a person under 14 years but it appears that the measure
contempla.Ted by the Children and Young Persons Act cannot be extended
to cover any child over that age even though he may need it. Ye't,the
Matricionial Causes Act extends its provisions to persons over that
age. We should note here that it is the former Act rather than the
latter which has mo~e to do with illegitimate children. Again, while
a person under 21 years can be adopted he cannot be made the subject
of a displine or protection order.

The prac~ical implications of these varying definitions have
surfaced in va.ri.ous cour t dec.isions. In the case of B.A. Shah v
~~~jissiol~cr of Income Tax (1) a wider de f i ni t i.on was urged: that a
"child (2) should be constr-ue d as any person for whom the tax payer
has moral and financial responsibility rather than limit the term to
only those with a particular relationship to the taxpayer.
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A narrower definition was adopted in the case of A-G

V.S.N. Punja (3) where it was held that the word "children" in
a statute prima facie means natural children and that befJre
~xtending the meaning in immigration laws to include adopted
children it would be necessary to consider whether the apparent
objects of the legislation would be better served by so doing.
The effect of such an attitude would be to create an extra
.burden on adoptive parents, thus discouraging other good inten-
tioned people. The interpretation of the word "child" in
various statutes is therefore very significant as it draws the
distinction between who may benefit from a particular Act, and
who may not.

2:1:2 The Law of Succession Act, Cap.iGO~-
This is an Act to amend, define and consolidate the law

relating to intestate and testamentary succession and the admi-
nistration of the estates of deceased persons, and purV0ses
incidental thereto. S. 5 states the cap~city required fc~ a
person to be capable of making a will. The person must nut be
a minor, he must be of sound mind and this includes females who
may be mariied or unmarried. S. 26 empowers the court on the
application of the dependant, to order reasonable provision to
be made if it is of the opinion that reasonable provision was
not made for him initially. S. 29 defines "dependant'! to mean:-

(a) wife or wives or former wives and children of the
deceased whether or not maintained by him immediately
prior to his death.

(b) such of the deceased's parents, step-parents, grand-
parents, grand children, children whom the deceased
had taken into his family as his own .... ,

(c) where t he deceased was a worn an , her husband if he was
being maintained by her immediately prior to the date
of her death.

Although this definition is wide enough to encompass the
extended African family, it does not expressly provide for ille-
gitimate children. Ambiguity should have bee~ avoid~d by quali-
fying the word "children" in (b) above, with the phrase "whe t her
such children were legitimate or illegitimate", The section does
not cons.Lde r the egali t arianism on wh i ch cus t ornary law is based,
whi ch demands that t heibe t t er off members of the family give ai.d

to the rest. .~
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This is an informal mutual assistance which increases the scope
of dependants even though the deceased had not "taken (them)
into ids family as his own". It is unlikely that the non-African
judge will understand this sense of dependency:hence the depri-
yation of f~ily members among whom there may be illegitimate
children. As it stands, the section also seems to require that
the illegitimate child should prove prior maintenance by the
deceased.

S. 20 of the first schedul~ to the Act provides that "when
the term 'cbild' occurs in a will, it is construed to include an
illegitimate cbild, unless a contrary intention occurs", A

'similar rule now applies in England by virtue of S. l5'of the
..,JI

. F:amily Law Reform Act. This rule of construction occurs both
,in tbe original Bill and in the Act. However, the definition of

~chil~' in ~~e main body of the original Bill raises problems;
Uncl::-r this, an .i Ll eg rt Irn at e child ranked equally with a legiti-
mate child for the purposes oiintestate succession where:-

{a) tbe father had taken him into his family as his own;
(b) tbe father had expressly recognised the child as his;
{c) wbere the court had made .an affiliation order against

tbe father;
(d) whe~8 it was otherwise shown that he was the child of

~he father on a balance of probabilities.

The Affiliation Act, Cap. 142 had been repealed before the
Bill was tabled, and Members' criticisms .vere mainly levelled at
the provision allowing a person, who succeeded in proving that
he was the deceased's child on a balance of probabilities, tb

claim the same inheritance as a legitimaI8 chiJd. The Bill ~as
w i thdrawn for amendment after a series of uproarious sessions. (,1)

As it stands today, S. 3 (2) of the Act provides that an
illegitimate child does not take on his father's intestacy unless
the father had expressly recognised or in fact accepted him as
bis child in his lifetime, or voluntarily assumed responsibility
for him. The position was clear in the original Bill - whereas
the legitimate child did not have to prove prior maintenance by
the deceased, the illegitimate child had a h~avy task. The
position is now confused after re-drafting.
defined to mean:-

"any child expressly recognised, or in fact accepted by the
father as his own, and any child for whom the father has in

The word 'child' is
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Yet, per S. 29 (b) an illegitJmate child must prove prior
maintenance. Such amb i gu i ty is 'lndesirable. Reconciliation of
these provisions can be attained by tL2 inse~tion of the words
"ssub j ect to S. 29" at the beginning of S. 3 (2). (6)

The only sure way of ascertaining paternity was by the
procedures laid down in the Affiliation Act. Since its repeal
in 1969, no other procedure exists. Due to frailty of human
nature, which makes people shun their responsibilities, illegi-
timate children neeo protection. This could be achieved to a
large extent if the Succession Act provided a procedure f6r
acknowledgement where it states that such a relationship m~~t
be proved before the illegitimate child has a cause of action ..

It ~an also be argued that this Act seeks to introduce a ~.
new concept of the philosopby of life ~0 the Kenyan people. A
society's philosophy of life seeks to enable all people in the
community to realise their aspirations in life, while at the
same time maintaining law and order . The different sociologi-
cal cormnunities were uni f ied in this Act as regards inheritance.
At the same time the Act has introduced a system of freedom of
contract qualified with Obligations to others - the testator
is denied liberty to disinherit close rp1atives whom the legis-
lature calls dependants. (7) ..,

Prior to this Kenya had the extreme form of the laissez-
faire docl~ine originating from 19th century England embodied
in our ipheritance law most of which was to be found in the
Indian Succession Act of 1865. This had bEen modified during
the stage in English development when the curtailment of man's
liberty by feudalism, the divine right of the King, and the
brand. of Christianity then in force led mc;] to clamour for The
extreme form of liberTY. (8) When it was discovered in the
20th Century that such liberty caused injustices, the legislature
and courts started to curb it in order to protect the economical-
ly weaker people.

One aspect of our Lnhe ri tance law that has not been ameliora-
ted by the S~ccession Act is tbe one related to equality of
property. The assumption is that everyone has property to dispose
of, whereas in reality free enterprise has created a situation
where certain .peop Le have no property at all. The supply and
demand rules of our capitaJist economy expect such a situation to
occur deliberatelvas a. means of providing men with an .incent Lve to '
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It must be conceded that this is a fallacy when people do not
have an equal start in life. It may be likened to the fallacy
of providing" free" education to all when in fact nothLn.r

is done to improve their conditions of living so that they may
make good use of that opportunity, Tension is created at the
·theoretical level between the need to maintain life which the
value for liberty opposes, and the need to give maximum liberty
by keeping state intervention at the minimum. Such an ideal
takes out of the law of inheritance those who do not own
property. Their children too are taken out of its·operation
by the same condition of the poverty of their parents.

The fact that such people have not been given a chance to
own property is discrimination as per Chapter V of the

~ /

Constitution which provides that everyone has a right to life
and the means to support it.

There are two possible solutions to this problem. Firstly,
society could be ordered in a manner that ensures that every-
one can own property. Secondly, welfare legislation cou~d be
enacted to enable those who do not inherit to get assistance
from the State, which enables them to maintain a decent
standard of living.

2:1:3 The Pensions Act, Cap 189

This is an Act of Parliament to provide for the regu La t i ou
-of gratuities and other allowances in respect of civil servants.

For our purposes S.17, which provides for pension to dependants
when an officer is killed on duty, is relevant. Among other
things the section provides that pensions shall be granted to
the children of the deceased officer. 8.17 (3) defines
'child' to include

r'a step-child or illegitimate child born before the
date of injury and wholly or mainly dependent upon
the deceased officer for support."

The consideration given to illegitimate children is very
limited. It clearly excludes children who may have been
conceived but not yet born at the time of injury. The issue
of dependancy is heavily qvalified so that, as we ba~e argued
in respect of the Law of Succession Act, the informal mutual
assist~r\ce prevailing in the African extended family is not

-e-.
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recognised. The provision will be unfair to children who might
be staying with other relatives and are therefore not wholly or
mainly dependent on the deceased offi~er.

Self-preservation on the part of the Government is seen
where the ,same section provides that where the deceased officer's
dependants have received compensation under any law relating to
workmen's compensation, the section shall not apply. Qpuble gain.9

would help the bereaved family retain a measure. of stability as
they recover from the loss of their· breadwinner.

2:1:4 The Workmen's Compensation Act, Cap 236

Theapurpose of this Act is to provide compensation to
workmen for inju~ies sustained in the course of employment. It
has a similar approach as the above Art, in so far as
illegitimate children can receive comvensation as dependants~
"Dependants" are defined to rne an :

"those members of the fa!7liJyof a workman who were
wholly or in part, dependent upon his earnings at the
time of his death, or would, but for the incapacity due
to the accident have been so_d?pendent, and where the
workman being the parent or grand parent of an
illegitimate child leaves such~chlld so dependent on
his earnings, or being an illegitimate child, leaves
a parent or grand parent so dependent upon his
earnings, shall include such an illegitimate child,

!1
.or parent, or grand parent, respect ively" .

Provided that a person shall not be deemed to be a
partial dependant of another person unless he was
dependent partially on contributions from that other
person in his class and position."

These provisions have the greatest emphasis on dependency we
have come across so far. Dependants have been so widely
construed as to be closest to the idea of mutual dependency in
African customary law, which we submit is essential in an

.economic ~ystem based on competition and individuality where
hardships derivi~g from it could only be alleviated by
social welfare legislation. The only conceivable problem is
with regard to the illegitimate child who during the deceased's
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lifetime had become a vagrant, a parking boy for instance, not
depending on any specific person for support. It would appear
that he is not entitled to any compensation due to his
defection which is due to hardships he has been exposed to,
probably due to 'that same person's neglect in his Li f et Lme ,

Once again legislation fails to provide for the already dis-
advantaged children.

2:1:~ The National Social Security Fund Act, Cap. 258

This Act provides for contributions and the payment of
benefits out of the fund. From the interpretation section,
we are able to discern whether the illegitimate child is
considered. This defines "daughter" to includ'8 a step-daughter,
an illegitimate daughter and an adopted daughter, adopted in
any manner lawfully recognised in Kenya. This must necessarj~y
exclude fostered children. This is because adoptions, as
legally construed are still relatively new to Kenyans. It was
noted by the Commission on the Law of Adoption that festering
is predominant and also that it does not create the same rights
and duties between a parent and child, as people might think.

"Dependant relative" is defined to include any relative
of the deceased who survives him and who inter alia, was
wholly or substantially dependent OIl the deceased for the
provision of the ordinary necessities of life suitable to a
person of his station and was a relative of the deceased,
being a parent, grandchild, son, daughter, grandparent, brother,
sister or such other relative as may be prescribed.

"Son" .i nc1 udes step-son, j_llegit Lrn at e son and adopted son.
The Act tberefore recognises tlle existence of illegitimate
children and provjdes certain benefits for them. These
benefits however, are not absolute but are subject to certain
qualifications. The Act states that the Minister concerned
may order the registration of any employers and employees as
compulsory members of the fl.:nd,but exempts the application
of the Act to casual workers. It is clear then that the
illegitimate children who benefit are those of the middle
and high class workers. Without losing sight of the economic
and practical limitations that might have influenced the

Idrafter of this Act, the argument is tl1at the Act seems to
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favour the haves, rather chan the have-nots. This is
paradoxical in that it is the dependants of the casual
workers, who may be laid .off employment frequently, who
reall~ need the benefits of such a fund.

What is needed perhaps is a special legislation dealing
with the practical difficulties of seasonal employment and
the need to provide ones dependants constantly with the
basic ne6essities of daily life.

2: :6 The Law on the Employment of Children

The employment of children has a long history in Kenya
Children have always made a contribution to the total labour
force available to their family. Such tasks as were assigned
would be crucial in later life, and were tailored to suit
their age and physique. It is the establishment of the labour
system d.uring the colonial era whi ci: triggered off child
employment who se sole obj ec cive was the exp Lo i tation of their
labour. Such lab,our was, and is harmful to chi Ldren for a

,n
number of reasons~that it:-

(a) alienates them from the general education they
should have;

(b) makes greater demands on them than they can. m3et;
(c) alienat es them from their ef' vi ronme nt and eur-roundi.ngs ;

"

(d ) exposes them to unhealthy, .i.nh yg i en i c j Li v i.ng condi.t ions;
(e) makes them victims of physical and moral violence.
Space will not allow us to look at these reasons in detail

but t~e general outlook of the nature of the problem will be
surveyed.

In 1938, a committee was appointed to look into ~' ' • 1L,OlS p r o oi em

and it found that there was a growing number of children employed
iIT tea and coffee estates, cotton ginneries and light agricultural

'10)work.l Nothing much was done towards eradicating the problem
because that period was characterised by great labour demand to
work in the various sectors of the economy. Inevitably, there-
fore, the committee played down the issue.

Instances of child labour are by no means strange to our dai~
lives. In 1078, it was reported that chi ldren aged bet ween 7 and
10 years were being transported from Kisii to Me ru to work in the
timber industry where they were overworked and underpaid. (11)

",-.



In the transport industry, the phenomenon is evident in the
great incidence of "Ma t at u ' conductors who are young echoo L>-

age boys. There are also "Manambas" whose job is to solicit
commuters by calling out to them to go in a pa rt icu La.r mat.atu,
the boys are then given a few shillings by the 4river. It
is well known that this is an offence under the Traffic Act,
cap. 403(12) bu~ a blind eye has been turned to the practice
~ those concerned. Girls end up as domestic servants in
urban areas. At their pla~e of work they are ill-treated,
over worked and under paid, and may not have the much needed
maternal guidance as they are exposed to town life. Most of
them end up with illegitimate babies, whom they are not
prepared to care for. (13) They cannot a.ff or d to complain to
labour officials about the Ln adequ ac ias , -. of their jobs because
if they do, they face dismissal. A recent survey reveals th~

a house girl wakes up at 5.00 a.m. and sleeps at 11.00 p.m.
She acts as an ayah for the children, cook, cleaner, ga::"'(~eller
or field labourer whenever the need arises. For all that, she

is paid less than the stipulated salary. In very rare cases
is she paid in accordance with Legal Notice No.72 of 1980 on
the Regulation of Wages and Conditions of Employment for
domestic workers. This prescribes a minimum of 8hs.456 in
Nairobi and Mombasa, and slightly less in other urban centres. (14)

"The natural vent for the housemaids frustrations is your
defenceless children". Numerous cases have been reported of
instances where the employers children are the brunt of the house-
girl's anger, and the solution is to treat the maid as part of the
family. Another rather tOUChing aspect of child-Jabour is tbat
they are g i ven Tasks wh i ch are unsu i t ab Le wb et he i- due to ph y s i que
or tender age. Such is the case of t he 8 year old maid who \V~ Left wi.t

a baby to wash while her employer went out to work.
"The girl boiled water, told t;he child to sit in a basin

and poured it on him. The child was scalded fl'C~11head to
foot. He died on the way to hospi-:::al".·(15)

The mother of the ~hild who died, rather than the maid herself, is
morally res~onsible for what took place.

The nature of children is such that: they depend on the a.dult

members of society for both material and non-material needs. Child
welf are is the most .impcrt ant cons idera tion wh i eh any human soc iety
should have towards its very young. .~
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These children are lured into employment by difficulties at
home, be they financial or emotional, Their tender age and
ignorance of legislated wages and conditions of employment,
puts them at a disadvantage. But per~aps,the most important
Lndirceme nt is sheer dispair, especially for those belonging to single-
parent families.

In rural areas such children are left in the care of
aging grandparents who are unable to properly care for them.
If recognised by putative fathers, they may be taken to live
with step-mothers who may ill-treat them. For those whose
moth~rs go into large scale prostitution the environment is
clearly not conducive to good upbringing. Most'of such
children will end up as parking boys, juvenile prostitutes and
other forms of delinquents. The few who can grab a job will
do so and want to retain it at whatever cost.

For purposes of the Employment Act, Cap. 226 a 'child' is
defined as any individUal male or female under the age 0f 16

years. A young person is any individual between the age of 16 and
18 years. S. 25 prohibits the employment of a child in any
"industrial undertaking" which includes the transport and timber
industries among others. S. 28 which prohibits the employment
of juveniles in indust.1ial undertakings between the hours of
6.30 a.m. and 6.30 p.m. is flouted daily since many young boys
are employed as conductors on "matatus" which are extremely
busy particularly just around the hours specified.

Under S. 34, labour officers are empowered to prohibit br
even cancel any contract of service entered into with a juvenile.
They may also initiate pr-o ceedi ngs by viy{ue.. of S. ;SO of the
Act., and take into their cust ody and return to the parents or
guardian any child employed contrary to the provisions of the
Act. It is suhnitted that the only justification for interven-
tion by the State into the employ~ent contracts entered into with
infants is to protect them from any exploitation by unscrupulous
adults, but not to deny the children their source of livelihood
without providing an alternative,

Under S. 29, S. 28 may be waive~ when the public interesT
demands it. S. 24 has two provisions which have the effect of
narrowing down even further the operation of the law in the field
of industrial undertakings. Firstly, the Minister may e~clu4e
forms of work carried out j n .indust r-La I undertakings .from the
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operation of the section. Secondly, any industrial under-
taking of which a part only is an industrial undertaking shall-
not for that reason alone be deemed an industrial undertaking.
These provisions were deliberate-ly included when the B'iL'I was
being debated in 1948, to allow for any policies which the

.• ... h t . 1 t ft' t 't i (16)government m~ght WlS 0 lmp emen rom lme a lme.
It was the policy of the colonial government to make the

economy of Kenya, which was essentially based on agriculture,
self-supporting. It was necessary therefore to exclude all
agricultural undertakings from legal limitations. Children had
to be available to work legally in factories that processed raw
agricultural materials like coffee and s1sal.(17) This is the
light in which the Act must be seen. It appears that the legi-
slators have no scruples at exploiting even children when it
suits them. The Act has the further effect of intefering with
the legal capacity of infants as citizens who have to 'work for
their livelihood - this is the ~oMkned effect of S. 34 and
S.50 of the Act.

The law is governed by consid~ratiens not solely in the
interest of children in employment. This is because the substance
of our Laws regulating employment is incompatible with a true
spirit of protecting infants. There are two conflicting inte~~sts
- that of the child as an able citizen and those of individ~al
adults in need of cheap labour at whatever cost. The interest of
the second group prevails because it is these same people who
control the means of production, and are represented in the majo-
rity in parliament .fAI though the law concedes that seme children
must wo rk in order to support themselves in the absence of an
alternative source of maintenance, ~hey should be given special
t.erms of employment which allow them free time to pursue educati.on
with which to bettel' themse 1ves, legal capacity to act LndependerrtLy

and free legal aid in case of disputes.

Other criticisms of the Employment Act and the Employment
(Children's) Rules, Legal Notice No. 155 of 1977, have been made
elsewhere. (18) For the purpose of this paper, criticisms are at
a broader' level. It is necessary on the part of the au~hcritieG
to consider the causes of children wanting ~o be employed. If
the fault lies with inadequate provisiun af necessaries in the
child's home, that should be tackled by the State by creating
facilities to ensure that every f am i.Ly has shelter and food.
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The fact that so many press reports on the matter have not been
able to stir up the society into doing something about it is
indicative of public apathy, or cqndonation by the authorities,
or both of a very unsatisfactory situation. The phenomenon
seems widely accepted for obvious economic interests.

2:1:7 '"rn e c:i 1 dren an cl ":{ OlHl ~ ::? er.=s-,,0o-:!1:::-.s=..·--=.;t:....:.c:.....· t:...... 0'-' =-='C,..:o.,:....Dc.....:..,.~1_4-..,:1=
and General TIemarks:

This was enacted in 1963, and is designed specifically to
make provision for the protection and discipline of children,
juve.niles and young persons. In looking at the manner in which
the Act purports to achieve this magnaminous task, the under-
lying contention is that in spite of the legislature's good
intentions, the Act falls short of the modest bxpectations a
child may have of socie~y's regard for him. Firstly, the law
intervenes too late in respect of some children so that the
prescribed solutions to particular problems are ineffective.
Secondly, the Act has failed to approach the problem of juvEnile
delinquency and parental neg].ect of children from a sC2iological
and economic aspect, expecting so much from the parents whereas
the State itself does not take adequate measures to ensure that
every child's home-life attains a reasonable standard. These
two aspe cts are inter-t wined and call for the same sol ution -
the re-examination of the nation's goals and objecLives from ~
more practical point of view.

.
S. 2 of the Act deals with definitions. S. 3 pr'ovides for

the establishment of ~uvenile Courts to deal with juvenile
offenders and delinqu~nt parents. It is the Court's duty to
find the most appropriate punishment for the offender, the guid-
ing principle as stated in 3.14, bein~ that the Relfare of the
ch i.Ld j s the paramount consider-ation. The Cou rt is empowered to
rernove a chi ld from un dosi rable surroun dings and to ensure that
proper prov iqj ori is made for his ma int cnance , education and
training. After considering all the circumstances surrounding a
particular case, the Court may order that:-

(i) the child be handed hack to the parents or guardian
and may require the parents or guardian to enter into
a recognizance that the child will bo well looked
af t e r ;

(ii) the chiLd be committed into the care of a fit person;
(jii) the chi Ld be commi ted to an app rove d schoo 1 where be

is over 10 years old;
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(iv) the child be committed to a Borstal institution or
Youth Corrective and Training Centre.

~his is provided for in Part IV of the Act. Most of these
facilities ~rovided for are in short supply and therefore, a
Court's good intentions to do the best for the child never work.

S. 31 (1) empowers the court to select a fit person, or
approved society of the same r~ligion as the person committed,
to take care of him. In this respect, S.71 and S.78 empowers
the Minister to make an order for contribution towards the up-
keep of the child, to who ever is taking care of him. This falls
under the ambit of the Children's Department of the Ministry of
Home Affairs which is charged with the day to day administration
of the Act. Th~Department co-ordinates all the legal aspects
of all bodies and·instit~tions.

Once a r-ase is referred to this Department by a Juvenile
Cou~t, Social workers are sent out to get more information about
the child's background. The abandoned child whose parents or
relatj~es cannot be traced is sent to a Childrens Home. The
destitute whose deliquency is attributed to poverty is given
financial aid, the maximum amount being a meagre Shs.60/- per
child for each month. Although the Department is charged with
the duty of r~~ulating aspects related to the care, protection,
discipline and training of needy children, it has no statistical
records. It was thus impossible to obtain data on the proportion
of juvenule delinquents emanating from single-parent homes. It
was however admi tted that poor home con ditions contribute a great
deal to criminality or difficult behaviour in children. Antece-
dent to this, broken homes particularly where the mother is the
sole parent, ~as the single highest ranking contriblltory factor.

Despite the importance of its task towards improving t~e
welfare of children, the Department suffers from the apparent
fact that the importance of its role is under-mined as reflpcted
by the proportion of funds allocated to it by the Ministry of
Home Affairs. 'Consequently there is a lack of adequate perso-
nnel to effectively trace The needy cases. Ttese come to their
attention mainly through reference by probation officers in
Juvtnile Courts. The ~est are traced by fielct workers who are
sent to the obvious problem areas such as Mathare Valley. It is
not an exageration to state that a large ~umber of needy children
have not been reached.
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The Department is to be commended all the same for doing as
much as it can on such a limited allowance, for instance in

/

ensuring that the desperately needy cases get extra money and
school uniform.

The powers under the Act also appear to be limited. Under
S. 23, a parent may be prosecuted for wilful neglect of his child
but only where the neglect is likely to cause the child unneces-
sary suffering. 1n e f f ect if the result of the neglect is simply
that the child is deprived of a change to go to school the
section does not apply. S. 22 (f) states that a child is in need
of protection if he is prevented from receiving compulsory educa-
tion. This is unrealistic in that those who do not have money
for building funds ar:d sop-ool uniform and are not lucky enough
to receive aid from the Department, 8 -~~ already in need of pro-
tection by the State and it is futile to penalise their parents.
S. 22 (h) states that a child found begging or receiving alms or
inducing the giving of alms whG~her or not there is any pretence
of singing, playing or performing is also in need of protection.
It would not be unfair to say that the Department has turned a
blind eye to the great incidence of child beggars, sometimes
accompanied by their parents and roaming the streets daily, because
this is an eye sore. Incidents 'of p et ro I sniff .ing by parking boys
have al~u been reported by the press~18) Failure to take the
requisite action can only be attributed to lack of man power in the
Department and apathy of the public. ~

Th~ Act deals extensively in Part V with the establishment of
Institutional Homes, approved schools, juvenile rem~nd homes and
BOTstal Insti"tutions. It is admitted t~at institutional care is
not wholesome for the rea~i~g of a child. It has also been CbS8:-V8d

that Rehabiliation centres lIke the Undugu S~ciety in Nairobi some-
times fail to reform certain boys who prefer to go back to the
streets. In the same vein, children who come before a Juvenile
Court are bound to return several times in their life. In an un-
reported case,(19) the accused had a history of 12 previous convi-
ctions over a period of 15 years, and had been referred to a Borstal
Institution several times. He had manRged to evade the authorities
by escaping and using f al.so name s . This was not detected even
through police records until a very late stage.

,"
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It has been observed that the principle causes for putting- ,
up children's institutions are a rapid social change taking
place within a decline of authority and responsibility of tra-
ditional institutes, dislocation of f~~ily life and parenta~
control, and prostitution and the influx of unmarried mothers

(20) f h " .tinto urban cehtres. In the management 0 t ese ,lnscl u-
tions(21) it has become clear that events in a child's early
life that cause separation from one or both parents adversely
affect physical and mental growth, (this is clear even from the
nutritional aspect)(21a) and that such deprivation stands fore-
most among the causes of delinquency. Child psychologists find
that it is essential to the infant's'life and young child's mental
health,to experiencea warm, intimate and continuousrelationshipwith his
rrotherin order_to.decrease,errotionsofanxiety and guilt and thereforethat
institutionalisationin'early.'life is very injuriousto personalitygro=+h. The
complete the deprivation in early years, the more isolated and
anti-social the child becomes. Kleptomania in child£en for
instance is only an attempt to restore the love relati~nship
he has lost. The Act's emphasis on institutionalisatlon rather
than helping alleviate the poor conditions in the children's
family life is clearly the wrong approach.

An institution, no matter what advantages it may offer
can never be an a.dequ at e substitute for a family. (22) Thus
whenever possible a child should be maintained in his own 11OE:8.

The Act in providing that certain children be committed to the
care of "fit persons" apparently recognises that even bad the
parent who neglects the child may non-the-less be providing
much for him. This is the reason why even unma.r ri ed mothers
will c Li.ng to their child as long 8.S t hey car, prov i de him with
food, sh21ter, comfort him in distreSs, teach l!iQ simple skills,
and above all providE: him witn that continuity of human ca..re
upon which his sense of security lies. He may be ill-fed, ill-
treated and ill-sheltered but unless he is wholly rejected, he
is secure in the knowledge that there is someone to whom he is
of value and who will strive to provide for him, even though
inadequately, until such time as he can fend for himself. It
is for these reasons that children with bad parents are apparen-
tly unreasonably a'ttacl1edto them.

It should not. be necessary for a cbild to be admitted into
an institutian for financial reasons. Possibilities for
assisting their parents sbould be sDught, in additio~ to those
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already provided by the Act. For those in need of correction,
the possibility of providing this in a day school rather ~han
boarding school should be looked into, so that they are not
alienated from family life, and stability i~ their daily lives
should be enhance~. This is not to say that there are no
circumstances justifying the existence of institutions. These
are indispensable for complete orphans, abandoned children,
those whose parents are imprisoned or otherwise unable to take
care of them and the handicapped. The incidence of such justi-
fications arising in respect of illegitimate children is very
high. The single parent may be taken away by any of these circum-
stances, and given the fact that such a child has only one set of
grand parents to turn to and who may not be willing or able to

\

receive him, he must end up in an institution. This could also
happen due to the illicit means by which some single parents have
turned to in order to provide for their children.

In a study on the living conditions of unmarried mot~ers,
one writer(23) has observed that although they receive aid from
both government and non-governmental bodies, this is duplicated
and not lasting, being in the form of food and clothes. Inter-
gration of both efforts would improve their lo~ and thus give
full legal effect to the Act's provision, that the child's
interest is paramount. The fact that themo t he r 's welfare greatly
influences that of the child must not be neglected in the Act, so
that where an allowance is given to the destitute child, half of
it will not have to be spent on an entire f am i Ly . It would
appear ~hat our laws do contribu~e to juvenile delinquency or
abandonment of children by failing to givE legal effecr to these

This is particularly real in reference to jlle-.
gitimate children to whom the law denies the maternal care that
we have seen i~ indispensable in early lire, and material needs
which any single-parent who is economically in the lower echelons
cannot adequately supply, however good-intentioned. A distinction
is drawn here between legitimate and illegitimate children: the
former category have the full benefits of family life, with both
parents to provide and guide them t hroug n life.' and the added
comfort of an extended family. The illegitimate must suffer the
insecurity of an incomplete family life, with a single parent who
toils to provide maternal care, fatherly guidance and discipline
together with material necessities single-handed.
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It is a §truism to say that a na~iods future lies in its
children. Failure to upgrace child welfare in order to raise
responsible citizens costs the country a lot in the way of
curbing criminality. The proper care of children deprived of
normal home life should be seen not merely as an act of common

-humanity, but as essential to the welfare of the nation as a
whole. As far as possible, children should be encouraged to
grow up in their own homes, and this is only possible if the
standard of living of the people is Lmp rove d . Rather than
accede to half-way and unco-ordinated measures a lot would be
accomplished if the issue/was treated seriously from a juridi-

\

cal, psychological, social and economic approach.

"i.. 1'1
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PART 2:

2:2 Recapitulation:
Apart from the Legitimacy Act which provides conditions

for legitimation and the rights of children legitimated in
accordance therewith, ther~ is no KenYMAct which expressly
provides for the maintenance of illegitimate children, viz
the Acts considered in Part I of this chapter refer inconse-
quentially to illegitimate children. One would have thought
that this should be the purview of the Legitimacy Act(Cap. 145J
However, the Act does not even define an illegitimate child.
All that the pr'eamb Le states is that it relates to "children
born tad Lo ck " presupposing that we know what the phrase
means. We saw in chapter 1, that the concept embodied in the
Act is a purely English one.

Like most systems of ju~lsprudence, English law has based
the legal relationship between parent and child not simply upon
the fact of parenthood but upon the concept. of legitimacy, to
be determined upon reference to the existence of a valid
marriage of the parents. The feudal doctrine which insisted
that the parents of a child must be married lawfully at t he tirne
of birth or conception in order to enti~le him to inherit an

...,

e~tate in land led to the principle ~hat it was only in respect
of srich children that the legal rights and duties attached to
the parents could be conferred. We also noted that although
reform "had been achieved both by enlarging the re lat j onship
between the parents and the illegitimate child, thus broadening
the concept of legitimacy, the changes have been slow and
cautious. Therefore, even after the Lnt rcduc tLon of legi t Lma.tf.on

by subsequent marriage, legitimacy with its extended meaning has
remained a status dependent upon the validity of the marriage of
the child's parents. In the amendment tabled in the Legislative
Council (1) the intolerance of our inherited brand of Christia-
nity was expressed by members who did not want the benefits of
legitimacy to cover adulterines. The moral b' n wo rt h Lnessof
the child's parents appears to be ..t.B'lLLed_as~ Li.f e long burden'- - ~-
to be .borne by the illegitimate child. CS"V\....c'.----- - -- -- -

It is against this background that we sha]l now look at the
customaiy law definition of illegitimacy and its consequences.
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We shall see that under customary law, the illegitimate child
was never regarded as the whipping~boy for a wrong to which
he was not party. We shall categorisf; illegitimate children
into two classes:-

(i) Those who are legitimated by the subsequent marriage
of their mothers.

(ii) Those whose mothers remain unmarried.
The first category will be considered in the light of the

~atrimonial Causes Act and the Subordinate Courts (Separation
lnd Maintenance) Act. The second category will be considered in
the light of claims for pregnancy compensation, actions for
breach of promise to marry and the now repealed Affiliation Act.
a is submitted that both pregnancy compensation and damages for
areach of promise to marry are not express~y intended for the
naintenance of illegitimate children, bu.t:. that in the absence of
affiliation law or social we Lf are ben ert t s , rec.cu rse has been
had to these actions in order tr secure a measure of maintenance,
however meagre I and which alt hough intended to compensate the
aggrieved parties themselves, has been spent in most cases on the
illegitimate children of the aggrieved party. Social necessity
has therefore upraised such compensation to the only. form of main-
tenance for illegitimate children. This ~s the justification for
their Ln cLusi on as heads under which IT'etlntenancefor illegitimate
children may be obtained. lOr c: -r' n(: I ~,.-,

Finally, we shall attempt to ca.rry out 2_ comparative analysis
of ,the ti'ends in- legal development in the field of illegitimacy in
other countries, from which we shall derive possible solutions
towards the eradication of the problem of illegitimacy in Kenya.

2:2: I. ~laJ.:_nt~ena.£"~c~Q~~~rCustomary Law
The concept of illegitimacy in the African sense is considerably

different from the English one and ha~;,slignifiCance attached to it.
The term can only be used to refer to the child born of an unmarried
woman, and who has not been acknowledged by the man who marries its
mother. Once the mother got married and her husband took responsi-
bility for the child, the child was no longer illegitimate. Thus,
in contradiction to the English concepT, legitimacy was not to
be de~8rmined by the existence of a valid marriage but rather upon
the fact of fatherhood.
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Consequently, there were very few cases of children who

could be called illegitimate.h This is because in all African
cormnunities there were strict rules governing the chastity of
women. This had a limiting influence on pre-marital sexual
practices and therefore the likelihood of children being born
to unmarried wom€n. In case of divorce, the father had custody
of the children provided that he did not demand his dowry back.
If the mother went with the children, the dowry was returned to
the husband, the children now belonged to the household of the
maternal grandfather and if dedeased, his eldest son or brother.

If a girl became pregnant, a husband was quickly found for
her before the birth of the child. The child was usually accep-
ted by the girl's husband as his own. In the western Kenya
communities of the Luo and Luhya, girls who became pregnant

'could only be married by old men. Thib is how the traditional
insti tution of polygamy which j.sgenerally viewed with distaste
today, surpasses monogamy in its uractical usefulness.

Other traditional unions, equally viewed with disdain (2)
today, did a lot, towards solidifying the welfare of children
born out of we dlock . The first of these is the system of wife
inheritance through the custom of levirate, where the widow was
taken by the deceased's brother. Ther~ w~s the system where the

. wi f e 's f am i.Ly gave up her. younger sister in the event of the
wife's earlier death so that the children always had a mother:
this was the sorrorate s stem. There was also the "ghost marriage"
whereby ~ widow would have children fathered by the deceased's
kinsman. Such children were regarded as legally belonging to the
deceased although bi.oLogi.c a.Ll y they were the k i nsruan ' s. Among
the Kuria of South Nyanza t~e child of an unmarried girl would be
given. to a maz-rt ed bUT barren woman. Oi18 can safely conclude
that therefore, there was nothing akin to illegitimacy in the
traditional African set up. The nearest Luo word is "Kimirwa"
or "Nyathi mobigo" which means a.child whose mother came with

I

'(loosely translated). Under this set up, the child was assured of
the care of a mother which is indispensable in his formative years.
Equally the discipline and guidance of a father was ensured and
since traditionally the man was the bread w.i un er of the fami Ly ,

material necessities were secured by the fact that each child
always had a father, biological or not.
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As far as inheritance of property was concerned, a ~~
distinction was dravm. Children born outside wedlock were
no longer illegiti~ate when, in the event of subsequent
marriage, their mother's husband took responsibility for them.
Theycould inherit land and cattle from him and these were the
most important forms of property. Although discrimination
could arise from the father's biological children, it was
almost ineffect~ve once the father had accepted responsibility.

Luhya customary law classifies the illegitimate child into
two categories: one who is entitled to property, and one who is
not. But even so the primary consideration is whether the
father has accepted responsibility, and whether or not he is
the putative father. Under this custom, illegitimate children
have equal rights with the legitimate children of the testator.
This was so when the man was the putat~~e father of the child.
An j.llegitimate son who comes with the mother when she marries
is not entitled to any property 0f his step father. He is how-
ever entitled to one cow from the bride price of every daughter
born to his mother with the step-father. (3)

The second important categorisation is ~he illegitimate
child whose mother is not married or whose mother has ma rrLed
but the husband refuses responsibilitY..,selthat he remains with
the mother's family. This occurence \:as very rare since prospect-
ive husbands were usually informed of all the circumstances of the
girl so that they knew in advance whether the girl was pregnant or
already~had a child. Once the man decided to marry the girl, he

-accepted respon s i.b i Lit y for her child. Marriage was then a f am i Ly

affair, as opposed to the individuality that shrouds it today.
when couples meet in t own s and accept each ot ner before the man
knowS whether the girl has left children at home or not. The
children in this category were disadvantaged only to the extent
that they could inherit their grandfather's (maternal) property
not as of right, but only as a favour. The position was not as
bad as it may seem since every member of the extended f am i Ly had
a floating or beneficial interest over family land and would
never be ask~d to leave for as long as he needed to exercise his
__l~SUfructory rights.

~~~
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The application of these customary rules is excluded by the
fact that there is a written law(4) dealing with the subject of
legitimacy, and the related issues of inheritance and succession.
We saw in the previous chapter the consequences of legitimation,
the presupposition that illegitimate children have no rights to
inherit except as may be conferred by the Act,(5) the implication
being that the rights conferred are not absolute, and the nagging
emphasis that the illegitimate child does not have the same rights
as other children. S. 5(1) deals with the succession rights of
the ,legitimated person, the emphasis throughout being on the date
of legitj,mation. The unfortunate conclusion is that if the testator
dies before the date of legit Lmat ion the illegi timate chi 1d does not
have interest in any property even if he is legitimated afterwards
by the surviving spouse. The act therefore provides only for those
\\bohave been legit Lma t ed , to the total exclusion of those who
.remain illegitimate. The validity of any law that will strip any
person of his right to a reasonable existence in a society where tile
basic principles preach a p~umption or innocence befor e :.•.ny punish-
ment can be meted out, a society that has the pretention of sancti-
fying the right to life, must surely be put to question. The
i~egitimate child has wronged nobody but he js victimiS8d for the
w!ong done by "his Rarents in- the ~es of societ T. The stark cruelty
of this injustice to the most harmless members of society calls for
a re-examination of the ent Lre legal system, starting from the
su reme law, the Constituion.

At this juncture, it is necessary to examine the other legal
provisions purporting to confer rights of maintenance to the illegi-
timate child. We shall again categorise the illegitimate child so
that we may deal first with those who have been legitimated by the
subsequent ma~riage of their mothers, and secondly with those who
have been denied the status of legitimacy and the rights which
accrue therefrom, due to the mere fact of their mothers remaining
unmarried.

2:2:2 The Matrimonial Causes Act, Cap. 152
We saw that this act defines 'children' to the effect that

African, Arab ~nd Baluchi children mature at 16 years and 13 years X
according to whether they are male or female, respectively. All
other children (and this basically means European) mature at
21 years. S. 30 provides for the custody and maintenance of
'children' as defined in the Act,
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Consequently the Act gives longer protection to that ca~ego~y of
~ildren who mature at 21 years. There is no logical basis for
such discrimination.

The Act does not specify the factors that may disentit18 a
spouse to custody of children but leaves it to what "the court may
from time to time, either before or after the final decree make
such provision as appears just with respect to the custody, main-
tenance and education of the children of the marriage, whose parent
is the subject of the proceedings, or if it thinks fit, direct proper
proceedings to be taken for placing the children under the protection
of the Court". This is contained in S. 30(1) (c).

Probably the legislature thought that this Act would b~ mainly
invoked in proceedings at the High Court level where the judges are
presumed to know without specific legislative guidance what it is the
best interest of the child. The Act does not preclude the applir~~ior
of Guardianship of infants Act in proceedings under it. The conclu·-
sian is that the court shall have recourse to S. 17 Cap. 144~deciding
issues of custody and maintenance. The problem that arises is how to
determine what really are the best interests of the child as opposed
to those of his parents.

The courts have interpreted "welfare" differently at different
times. Its ~eaning rests upon the importance of age and sex of thr
child in custody conflicts or the promiscuity and general bad
character of particularly the mother. Interpretation in such cases
involves values judgements, differing according to the social group
and the time. Judges and social workers, the family and the child
may all differ in opinion. Thus the en~unciation of the principle
that the child's welfare js to be the paramount consideration does
not render the responsibility of the court to make a choice any
lighter. Since mos~ custody and maintenance suits come in the
adversary form, the best interests of the child may be overlooked
in trying to ascertain each parents rights.

The manner in which this principle is applied in cases under
the Matrimonial Causes Act, under the guidance of the Guardianship
of Infants Act, affects the child legitimated by subsequent
marriage of its mother in the same way 8S it affects the .i Ll.eg i t Jrnat e
child of unmarried parents, and may be considered together .

..-!.
>'
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In the unreported case of Church v Kennedy (6), where the

issue was the custody a five year old illegitimate child, the
girl was declared.a ward of the court, until arrangements could
be made by the mother, with the court's approval for her removal
to Zimbabwe. The best interests of the girl were assessed only
in relation to the competing claims of both parents, without any
regard being hard to her sentiments. It was admitted that she
had been greatly disturbed during the wrangling in and out of
court, but had recovered stability under the care of her god-
parents.

In support of his claim as the better parent, the father
produced documents relating to the good education he was offering
the child, e~idence showing that the girl's motfi~r was an irres-
ponsible drunkard, and that her new husband was a drunkard and
was unstable in that-he could not keep jobs. In retaliation,
the girl's mother tendered evidence showing that she and her
husband had reformed their ways, had bought a farm and house in
Zimbabwe, that they had obtained admission to a high c La.s s girl's
school for the child, that stability had resumed after the civil
wa'tl:'in Zimbabwe and finally that it would not be fair to alienate
the child from her half sister and half-brother, the issue of the
defendant's first marriage. The case was decided on the usual
rule of prudence that the custody of a young female ehi.ld be be.s·-
towed on the mother (7) in the absence of exceptional circumstan-
ces such as the likelihood of the mother being a bad influen~e on
the child. (8).

All this goes to show the difficulties that the judge or
magistrate who is pre-occupied with other- legal matters is faced
with in deciding where the best interests of the cbild lie. It
underlines The need for specialisation possibly in the establis~-
ment of a Family Court System.

2:2.:3 The Subordinate Courts (Separation & Maintenance) ~
:t! ,3:I'1'S fa ~ - ""lI~""""""= e =ee= ..,.- -:e""~"'? ..• '~~-.--- J\

Act, Cap 153 ._. ",_,,_,,_,_ _ __ __.
This Act applies in matrimonial applications made by the

wife in subordinate courts for separation from her husband.
Applications may be made by any woman against her husb~nd. ·S. 6
entitles either the husband o~ the wife to apply for' variation
of any order given pursuant to an applicatlon under S. 3.

Of direct relevance to this paper are sectjons 3(1) (c) and
3(4).



~he former provides that an application may be made by a woman
on grounds that her husband has been guilty of ~ilful neglect
to provide reasonable maintenance to her or her children, or
of pe rsLst ent cruelty to them. II

I

The latter section provides a definition of children to the
effect that those who the husband is legally liable to maintain
include, in addition to the children of the marriage, any child
of the wife born before such marriage (whether the child is
legitimate or illegitimate) until such. child attains the age of
16 years, or until the death of its mother, whichever first
occurs. Although illegitimate children are recognised, there is
a discrepancy in that any child included would be left unprotec-
ted by the law should its mother die before it attains the age

""
of 16. It is further wrongly assumed that at 16, a 9hild matures
and is not pntitled to parental care.

S. 5 deprives the court jurisdiction to make orders under
the Act if the applicant has' committed adultery unless the
husb~~j has condoned or connived at it. This is an extension of
the matrimonial offences doctrine used in the dissolution of
marriage, to the sphere of maintenance of children. Of relevance
to us is that once again, we see the sins of the parent being

~ \1" UI" I'\I;-""f~~visi ted on the children. ~t' I Y (..1 oJ U I RARY

S. 12 of the Act gives the Attorney-General as agent for the
state, power to apply for orders of custody and maintenance of
the children of a marriage where the wife is dead or if alive has
disentitled herself to any orders under ~he Act by reason of
having committed adultery.

S. 15 purports to exlucl.efrom the protection of the Act
c~ildren born to a marriage contracTed under customary law, by
providing that t.h e Act sh2.11 apply only in cases whe re the parties

have been married wi thin the def init Lon of the t.errn "ma rriage" as
contained in S. 2 of Cap. 152. The latter section defines'

~arriage as being a monogamous union. The court however has power
to make provisions for maintenance and custody of children born of
the marriages contracted under customary law. This power derives
from the Mag i st r-at es Court Act (9) which empowers the Magistrate
courts to determine all matters relating to customary law. There
is no similar provision in Cap. 152, which applies primarily In
proceedings before the High Court.
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In effect, the two Acts leave it to the spouses to initiate

proceedings relating to the maintenance and custody of their
childre~. It assumes that at least one of the spouses will be
responsible 0~ough to do so when the marriage encounters pro-
blems. The power given to the A-G in S. 12 of Cap. 153 has not
in the writer's knowledge ever been exercised. The practice iT
would require a survei llance machinery wi thin the A-G' s Chambers
to track down the cases deserving treatment. The unsatisfactory
conclusion to be drawn is that although the importance of the
need for maintenance and custody of children has been conceded,
little is achieved in that the existence of any benefits accrues
to the children not as of legal right, but subject to the conduct
of their parents - the state does not assume the responsibility

&J'

itself to ascertain that these questions are not hampered by
reliance on extrinsic factors.

2:2:~ Pregnancy Compensation
/ This customary law remedy is very important as the only legal

means u~ securing maintenance to a small extent, for those
children whose mother's remain unmarried. It is providej for in
S. 2(c) of the Magistrates Courts Act. It is aJso recognised by
the Judicature Act ~hich provides in S. 3 (2) that unwritten law
may be applied in the absence of any written law on the subject,
provided that the custom embodied in that unwritten law is not
repugnant to justice and morality. Thus before the repeal of the
Affiliation Act, pregnancy compensation would not be granted where
an affili.ation order had been made against the putative father of
the illegitimate child, The supreme law - the Constitution allows
the application of JiscriDinatory personal laws to eact of the
four s o cjo Log i.caI r~~xf.r:n.'-niTies.This con st i t ut es t.h e legal basi s
for ,T re cx.is t cnce of the rsrnedy.

The importance of this remedy is greatly undermined by the
courts, inspite of it being acknowledged as the sole means of
augmenting funds for the maintenance of the ex-nuptial child.
First Ly , there is a stubborn refusal by the courts to re Iorm the
law in order to keep pace with economic changes. Sec0ndly. the
cou rt s also' fail to recognise the social changes which have led
to ~he diGintegration of the close-knit tradiTional African family
and 1h2refore denies the benofits of the remedy to the children
whose unmarried mothers may be estranged from thejr families.
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This continues the trend we have traced all along whereby the law
recognises the plight of illegitimacy and yet defeats its own
purpose by failing to improvise the requisite mechanisms to
achieve its goal.

A claim arising out of the impregnation of an unmarried
woman was in the past regarded as a wrong against her father or
guardian. Any compensation granted seems to have been designed
to compensate him for the spoilt marriage prospects of his
daughter. The child born to the woman became a member of her
father's household and he was recognised to bear the responsibi-
lity for its maintenance and upbringing.

In the typical case of Irungu Macharia V Ngugi Waithiru
(unreported) (10) the deferidant impregnated the plaintiff's
daughter and refused to marry her. The defendant conceded lia-
bility conditionally, upon the birth of the child falling wi.ttu.n

the proper gestation period. Once this condition was satisfied,
it was held that the defendant pay the plaintiff 20 goats and 6
rams, as claimed, and that the amount in cash be ca LcuLat ed at
the customary value of livestock which amounted to a meagre
Shs.700j-.

In a different case of similar facts (11) the award was
calculated at a value close to the current market value of liv0-
stock, rather than the archaic one of the 1930's which was u~ed
in the previous case. It is notable 'that in this case the
plaintiff was represented, whereas in the previous case he was
not. It is also significant that the Magistrate conceded only
to a half-~ay measure in recognising the inadequacy of the usual
cash equivalent of the award, which is never more than Shs.700j-.
TlLLs does not vary sLgn i.f t cant Ly 81WJng The diLf eren t ethnic
groups. 'I'h.ea.ddi t Lon aI cLai.m for loss of educ atLon of t he pla.in-
tiff's daughter was rejected by the C0urt as being remote. No
regard was had to the practical difficulties of self-support this
loss would entail.

Traditionally, the amount was payable in kind or in cash.
Under Kikuyu customary law, this constitutej a bull 01' a cow
valued at Shs.100 @ , and 10 goats or sheep valued at Shs.20@.
In the second case, on a plea by the plaintiff's advocate, it
was odered that the amount be caLcu iatcd at rhe present ma r-ket
value of improved traditional type of livesto~k.
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This brought the total amount of Shs.4,500/-. The

reluctance on the part of the Magistrate to boldly reform the
customary law to suit modern re~uiremeuts is apparent in that
he based the assessment of damages on the value of "improved
traditional lives"tock" whereas the reality today is that many
people do own modern or what he called "grade" livestock. The
result is that the M10unt payable is pitiable when it is con-
sidered that the sum represents the sale payment that the
family receives towards the maintenance of its new member,
until he reaches the age where he can fend for himself. We
must not overlook the fact that the traditional willingness of
African men to admit responsibility for pregnancy is on its
way out.

Therefore, even the somewhat little pregnancy compensa-
tion will benefit only those who can~~rictly prove the allega-
tion.

Today the security traditi~nally offered by the child's
membe rsh i p of its mother's family may no-longer be avai lab Le .

Many women now break away from their kin in the search for
employment. The traditional willingness of their families to
assume responsibility for any children born to such women can
no longer be taken for granted. In add~tion, the intolerant
brand of Christianity practised toda~ 'a~hors pre-marital sex
and the unmarried girl who finds herself pregnant may be dis-
owned by her family. The benefits of this remedy will not avail
the ex~nuptial child whose mother has been estranged from her
family. This has made the court in Botswana (12) to modify and
extend the tradiTional form of the action iG such a way that
the whole ~irec"tion is "towards securing the future maintenance
of the child. In this age of individuality i: is wrong to
dirGct the award towards compensating the girl's father for an
impersonal injury to himself. These courts have recognised
that the paramount interest is that of the child and not that
of the other thiee parties involved.

In Botswana, a woman who is pregnant may now bring the
action hers~lf against the putative father. This new form does
not entirely replace the traditional one hut lies in the alLer-
native to it - the woman may bring the action hereeLf where none
of her senior relatives are willing or available to bring it on
her behalf, or where she has quarreled with her family and has
decided to stay apart from them.
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This development represents a revolution~ry change in the
tradi t Lon aI court procedures under wh.i.ch.women never appeared
unsuppcrted by male relatives in a dispu~e of any kind.
Another development which constitutes the recognition that
the main purpose of the action is to secure maintenance for
the child is that damages may now be claimed in respect of
second or subsequent pregnancies. This was not possible under
the customary law. It appears that the values of Kenyan courts
are couched in de~de.nt con ser.vut i sm - a persistence to preserve
the traditional mode of dispute settlement unsupported by the
traditional institutions with which it is inextricably inte-
grated and without which it cannot endue .

..,
2:2:5 Actions for Breach of Promise to Marry:

This con~erns situations where the basic elements of a
traditional marriage are absent. The parties have cohabited
solely on the basis oi a promise to marry, often extended
withou~ parental acquiscence, or knowledge. One device with
which tne courts in Botswana have met this situation is the
creation of a new action founded on the breach of a personal
promise to marry. This seems to have grown out of the tradi-
tional one which was only available to the guardian or father
of the aggri8v~J party where a formalised betrothal was broken
off unilatel"ally and withou~ good cause. The traditional action
enabled the guardian to recover expenses incurred in contempla-
tion of the marriage, including further compensation if any
children had been born to the betrothed couple. Its basis was
the breach of a formal agr-eemen t reached by negot iat ions bet wo cn
t 11e t w 0 f am i 1i e s . It did not con~emplate The situation where a
W0~an, on her own injtiative, cohabited with ~ man on the
strength of a personal promise to marry. unsupported by the ap-
proval of her senior relatives.

In Kenya, an action for the breach of a promise to marry
lies under common law only, which applies by virtue of the law
of Contract Act. (13) Under thjs act, an agreement between a
man and a woman to marry may be legally recognised as a contract
Lf the requirements esscn t Ial to the formation of a valid con-
tract are fulfilled. The action does not lie under African cus-
tomary law as per the decision in the case of Muinde V M~i~ds
(ILl) where both parties were Kamb a .
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Under customary law if a sexual relationship occurs when it
is not supposed to, two actions lie. The first is a claim for
damages for the\'seduction or pregnancy of an unmarried woman
or girl" (15). The second one is compensation for fornication.
Customarily a man is not ermitted to have sexual__intercourse
with the girl he is to rr.arr n with her consent. Under
Taita customary law, the man may be sued by the girl's parents
but this position is not supported by any court decisions.(16)

Under Hindu customary law, the action lies as establisehd in
the case of Singh v Singh(17) but only for the purpose of resti-
tution of the respective families to their original position.
Hindu marriage is essentially a family affair and restitution
cannot be claimed by the indi vidual parties. The same posi t Ion
obtains under Islamic law. (18) This means that individual
parties can only claim under the common law.

The courts will apply the doctrine in Conflict of Laws which
says that in the case of internal conflict between two syst2ms of
law, the proper law of the contract will apply. The determination
of this is therefore crucial to the unmarried mother who is jilted
by her erstwhile fiance, in the event of conflict between African
~stomary law, since an action does not lie under the former
system. The burden of proving that the intended marriage was to
be under statutory law lies on the aggrieved party. Under the
Law Reform Act, S. 2 the action cannot be brought by the adminis-
trator or executioner of the deceased's estate as this is deemed
to be a personal injury which ~ies with the aggrieved party.
Thus if a child has been born and the putative father breaches an
agreement to marry the girl who subsequently dies, damages which
would have gone a 10D8 way towards the maintenance of the child
become unrecoverable. All these limitations to the action do not
augur well for the ex-nuptial child.

In addition to proving the requisite essentials of a valid
contract in respect of the agreement to marry, parties face the
~hill task of proving that they had removed themselves from the
operation of their respect ive customary Laws . In only one case
have the courts :recognised the existence of a "hybrid customary
law".(19) The poignancy of this predicament was aptly port rayed
in the unreported case of lvliriamCharo dlo Matano v D.N. Mwangangi(20).
Societal awareness of the problem is clear from a press report of
the case and related issues.(2i) This case has been hailed as a
hjgh water mark in legal development in this field.
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In his judgerrent, the learned Magistate observed that:.;
'~th the repeal of Affiliation Act courts cannot enforce the maintenance

of illegitimate children. Under custanary "law, only the fathers of the
~~fortunate girls can claim pregnancy compensation which is merely
nonina.L. This is a sad case showing the plight of many young girls in

·this COWltry at the mercy of their boyfriends ..... The plaintiff is
still willing to honour her promise to the defendant. She is therefore
entitled to an award of daITagesto compensate for her injured feelings,
pride and loss of marriage prospects.

Also taken into account in the consideration of the amount of damages
is her family background: that she is a~ orphan, that the defendant took

.advantage to marry her by exploiting her sexually and continuing to
seduce her during her pregnancy, leaving her with a child to support all
alone. ...,
The final consideration is that inflation has greatly reduced the value
of rmnez and an award of Shs.3,CXfJ/- to the plaintiff as general for
what she has undoubt.edl.ysuffered is just unreasonab Ie "

In this case, the plainfiff and defendant had entered into a
mutual agreement to marry each other within resonable time. They
started an affair and the plaintiff became pregnant after which the
defendant deserted her and refused to marry her. She brought this
action claiming general damages for breach of promise to marry. In
order to deterPline the proper law of the contract, the court consi-
dered whether the parties had by their conduct removed themselves
from the application of their respective customary laws. The court
found that although the plaintiff appeared quite unsophisticated,
the fact that she had agreed to marry a Ml~mba showed that she was
not strictly bound by her tribal Taita customs. All she needed was
consent from her relatives. Dowry had not been negotiated even
though the relatives of the respective parties had met, thus neither
custom was stric~ly followed. It was concluded therefrom, that a
monogamous marriage had been intended.

This is a rare type of civil suit in the history of marriage in Kenya
and should be followed as precedent, paving the way towards rrore fairness in
this area of our law which has hit11erto left a lot to be desired, especially
as regards the quantum of damages, given the dire necessity in sane genuine
cases, to ensure canpensation for the loss of a prospect ive marriage with its
added security of a rjght to mai.nt.enanceof a wife and children by the husband.
The current trend in legal development is discernible from th'3Report of the
Corrmission on the Law of Marriage (22) which reccmr.ended that the action for
breach of promise be abolished except in cases where expenditure has been inc-
urred. Thi.s draws f'rcmthe English thought at the time, whe re the action had
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as the woman had become emaricipated and also due to the
\

pr~vailing revolutionary ideas about marriage in the society ~
no longer restricts sex to matrimonial unions.

A lot remains to be done to upgrade the legal status of
this valuable cause of action, by increasing the award as well
as removing th~ outdated restrictions to claimants.

2:2:6 Affiliation Law
This is also known as Bastardy Law(23a.) Parents of legitimate

children are boune;tby law to provide for their children. Generally
without affiliation law, there is no legal liability on the part of
any person to provide for the maintenance of illegitimate children.
Mothers of such chi Idren are only forced by nat.rr-a I insincts to
maintain them. They are not strictly speaking bound to do so in
law. The main aim of bastardy law is therefore to provide for the
maintenance of illegitimate children and to impose the legal ~~ty
to do soon those responsible for their existence. A:filiation law
also aims at enabling the mother of an illegitimate child to obtain
assistance from the only other person who has a contribu~ory respon-
sibility for the child's existence, since it would be unfair to
leave it to the tax-payer~. Thirdly, affiliation law sees to it
that an illegitimate child is maintained until it is of an age
sui table to maintain itself. Finally, it aims at settling di sputes
between mothers and put at ive fathers j n f avou r of illegi tima t e
children.

Kenya had an Affiliation Act until 1969 when it was repealed(23~
This was based principallyon the U.K. AffiliationproceedingsAct of 1957, which
had been passed to rerrove the existing doubt as to the obligationof unmarr.i.ed
parents to maintain ~heir child. According to certain wrjters, the
child born out of wedlock has no right to be maintained by either
parent(24). Blackstone's view was that the unmarried parents' duty
to maintain their child is a natural one, and consequenTly, that it
existed contrary to the above view(25). This view is the more
tenable one since Even common law was not extreTTlelyhostile to such
children. The mother of an illegitimate child was first given
a private right of action against the putative father as far as 1914,
in fact before the mothers of legitimate children had any compara~le
right(26). The proceedings still clearly reflect their connection
with the Poor Law, whose authorities it was extended ~o assist in
reducing expenditure for maintaining illegitimate children .

. ,



49

Various arguments were raised against the tntroduction of
the Affiliation Act in Kenya, culminating in its repeal in 1969.
Some people argued that the Act leaned in®favour of women, and
others that the~ustomary law which had hitherto dealt with the

_____ .__ L

question of maintenance of illegitimate children and which the--- -- --"--
Act sought to replace, were adequate Proponents of this--argument go on to say that the Act imposed English values and
did not reflect the African philosophy of life, hence its repeal--- -- -- .
by independent Kenya's African dominated legislature. (27) Others
simply argued that the Act \..f ontributed largely to the increasing-~- - \ -.--
number of illegitimate children. One correspondent 'to the press
had this to say;-

"The Act ha.s made some women deliberately lazy, loose and
.;

parasttu. They do not want to think and work hard for
their future. They merely dream of getting children and
to af~~liate rich men or male students with a b~ht
future. Gener~lly, they are not developing and are in
many respects, socially, economically and mentally
lllferior of men". (28)

The principle arguments agatnst the Act may be sumrnarised as
follows. That the Act;-

(i)
(ii)
(iii)

did not reflect the philosophy of life of Kenyans;
t e.rded to-----eDcouragepromiscuity among wome n ;
did not reflect the equality of the sexes in the
obligation to support the child;

(iv) enabled women to blackmail men into maintaintng
children whom they had not fathered;

(v) was abused by women who obtained maintenance orders
against several men in respect of the same child;

(vi) did not ensurs that women did not spend maintenance
money on themselves neglecting the children for
whom it was intended.

~¥
>~~'f'On the other hand, the Act has received st aunch support from
the more level-headed and conscientious members of society who)-----
advocated for its amendment. This group conceded the existence of
certain defects in the Act, as well as the need to cling to it
until an alternative legislation had been enacted to cater for
prev alent and increasing problem of j llegi t.imat e births and !:elated- --'
social problems. (29)
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It would therefore appear that in spite of the acknowledfed
plight of the illegitimate child created by a cataclysmic chaMge
from a communal to a capitalistic mode of production, aLd the---pressing:;~ed to bridge the gap in the realm of social welfare,
the question of the reinstatement of affiliation law in one form
or the other remains a very controversial one. In the present
writer's view, the inclusion of extraneous issues which boil down
to the age-old war between the sexes 'has clouded the importance
of the delicate issue sought to be resolved. This contention is--supported by a critical analysis of the operational aspects of

.-- -----.
the Act when it was in existence, and furthered by the trend of
arguments in the debates which led to its repeal. The latter
were characterized~y a lack of dili ence and male chauvinism
rightly attributable to the predominantly male membership of the

- - --
house. (3) It is a very sad state of affai:r:5:f}orany nation if
personal prejudices and bias will temper the tenor of issues that
.arecrucial to the whole nat ion's well-being. A humble contribution
to bettering the lot of ex-nuptial children would start Dy looking
at the Act objectively in order to elucidate the merits and deme-
rits which have remained shadowed by sentimentalization, and
consequently evaluating the main arguments raised for its repeal.
It is only after such an analysis that the way may be paved for
future legal protection of the most vulnerable and helpless
members of society.

The first criticism levelled against the Act was that it did
not reflect the way of life of the indigenous Kenyan people.
Among these people, the child born out of wedlock belongs to the

c .~

family of either the mother or the fatber. Usually, the unmarried---
mother has complete custody of the child. In cer~ain comounities
such as the Luhya, the mother looks after the child until it is
about 4 years old when it may join the father's family. Pregnancy
compensation is payable to the girl's family but only as rop a.rat i on
for the wrong deemed to have been done to her father, rather than
specifically as maintenance for the child. The responsibility of
maintenance was cOmpletely and ably assumed by whichever family
had custody. That the t~aditional law of custody catered for the
material as well as non-material needs of the child is undisputable.
This material need of the child relates to his identity as an
individual and his status in society to which is attached a host of
rights and obligations.
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On these grounds it is further argued that the problem of

maintaining children born out of wedlock does not exist among
Africans except for the few who live in urban areas and have
possibly cut their links with the family land and other forms of
property and ties. One member 6f the ho~se had the following to
say:-

"Now sir, what we must understand first is where the
affiliation issue emanated from. To this country, the
essence of this and the way it was enacted and implemented
is foreign. Are we not confused? It is absolutely un-
African to use Affiliation Act the way it has been used in
the past 10 years. If we are proud of our heritage we
must go on being African. Today it happens that: children
are startj~g to belong to their mothers and not their
fathers. This is what I am saying is absolutely un-
At r t c=n". (31) ~

The root of this argument is sound but has been marred by an
obssession to cling unrealistically to the crumbling past. The
disintegration of the traditional extended family with its brand
of egalitarianism and mutual social responsibility is an unplea-
sant fact that must however be accepted. In fact the whole tenor
of our legal development militates against the survival of such an
institution. This is illustrated by the Law of Succession Act,
the abortive. Marriage Bill, the Registered Land Act, financial
constraints imposed by Income Tax laws, an inflated cost of living
and the like, all of which have not been counter-balanced by
increasing social welfare benefits such ~s relief for the unemplo-
yed. This trend in legal development proceeds largely by way of
replacing traditional concepts with English ones. The result is a
body of laws reflecting the western ideal in life which centers
around the nuclear family and embodies the view that man lives by
bread alone. This js reflected in the Affiliation proceedings
which took the form of an accusation of paternity by the mother,
but did nothing to enhance the relationship between the putative
father and his child once paternity had been established. It
provided no procedure for the recognition of the ex-nuptal child
by his putative father, nor did the judicial determination of
paternity have tb0 effect of granting a man tbe status of a father.
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Some men were heard to complain that affiliation law leaned

heavily in favour of mothers. This was attributed'to the Act's
failure to recbgnise the -equality of the sexes. The proponents

1 :

of this criticism argue that it stems from the mipds of new-
. ;

colonialists who are the products of colonial type education
which sought to make Africans see social reality from the European
view point.(32) In England the Victorian morality obtains which
treated the father as a sinner and the woman as a weakling who was
manipulated by the cleverer and cunning man, and was supported by
the 19th century free enterprise economy which offered women less
job opportunities than men. This Victorian morality, it is argued,
rejects the humanity of the woman since she is an equat partner in
the act that resu~ts in the child.

The fact that the law did not reflect this equality was raised
as a criticis!" both at the enactment of the Affiliation Act in 1959,
and ~t its repeal in 1969.(33) This is a valid point in view of the
equal opportunities available to both men and women today. It
remains debatable however, as to the extent to which this equality
of opportunity is manifested in practical life. A major point
against the contention that women have been emanicipated in this

.-'--'"- -- -----
country is the obvious lack of a representat:ive ratio in Parliament.

- --
for instance. ~recision is therefore called for particularly with
respect to\S~h·;ol-girl\~~sTWi th this category of mothers in
mind, the House was urged to consider the possi bil.ity of amending
rather than repealing the Act (14). This would take the form of
narrowing down the definition of "single-Vvoman" in S.2 of the Act,
to exclude divorcees, separated women, and those with previous
births. Technically however, such a categorisation would discrimi-
nate against cert ai n illegi t imate chi Ldren mere 1y on tp~e basis of
the actions of their mothers. I-Cis--clearly a case of championing
the rights of the adversary parties at the expense of the child.
One must concede that the contributions of a mother in bringing up
a child are numerous and difficult, and the mere understanding to
look after a child properly is deemed in law, to be a sufficient
contribution on the part of the mother. Indeed mothers would argue
that the costs and labours involved in bringing up a child are worth
much more than a mere Shs.200/- a month. The proponents of the
argument that affiliation law does not consider the non-material
needs of the child have overlookded this legal presumption. In
legal terms therefore, the mother's understanding to maintain the
child is sufficient consideration on her part for any agreement
J. t-uoor hercelf 2nd "the Dlltatj"up faj-hpr



I 53
I E SI OF

'(

The fourth arid fifth criticisms of the Act will be treated
together. The allegation that some men were blackmailed into
maintaining children they had not fathered, except in very few
probable cases must be dismissed as mere sentimentalization by

-- -,-, --------=-=--the affluent member of society who may be involved in illicit or
-~ --'ext~a-marital unions whose responsibilities they shun largely due..• - -

to the embarrassment that may be caused on discovery by their
families or fr'ends. This is clearly a case of self-preservation,
at a time when polygamy, which traditionally took care of this
need for such unions, is regarded with mixed feelings. The, word
"blackmail" itself has connotations of wrong doing or guilt on
the part of the person blackmailed. It is a baseless argument asr--noted by one member, Mr. Omar,. who castigated supporters of the
Bill who relied on records from the Makadara Law Courts in Nairobi,
unsupported by any documentary ev i.dencc..(35) On a closer scrutiny
of the Act it is clear that adequate safeguards were incorporated

·by the draftsman to preclude such irregularities.

By S. 3 of the Act, the moth€:r may apply to ttA court having
'jurisdiction in the place where she resides "A court has

jurisdiction by virtue of the fact that the mother resides in the
area. What matters therefore is the residence of the mo~her, her
nationality and domicile being immateria~, Residence is a matter
of fact and means where a person habi t ira Lly dwells. A woman who
has no settled residence may probably apply at the court in whose
area, she happens to be for the time being. Where a woman delibera-
tely moves to another court's area because she hopes to have a more

': 1

favourable hearing there and for no other purpose, she does not
reside there for the purpose of the Act. Even if she resides a
few yards outside the jurisdiction of the court to which she applies
her application is invalid, To preclude confusion that may arise,
the test adopted by the court is of the mother's residence at the
time of application rather than at the time of the birth of the
child. Rule 6 of the Affiliation Rules, 1959 provides that the
court shall keep a record of all payments due, and all payments made
The court may also direct the putative father as to the hours during
which and the place at which the payments shall be made. The names
of the putative father, the mother and child in question must be
clearly stated in the application and order. A birth certificate
in respect of the child is also required to be produced, and it is
not difficult to discover defects or alterations in birth certifi-
cates. Indeed in the case of Parmuat v 10ntet (36) a forgery con-:-
cerning the date of birth of a child where paternity was in disput~
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was discovered by the court. This means that any new claim may be
easily counter-checked in the court records. The.evidence of an
existing affiliation order in respect of any child accords very
strong do cume ut ary evidence in favour of any man to rebut the
allegation of paternity made against h~m. This had it not been
for the constitutional protection accorded to members of the
National Assembly in the House these imputations would have amounted
to contempt of court. (37)

The type of evidence required in affiliation proceedings
requires strict proof on th~ part of the applicant. In effect,
this accords great protection to the alleged father. The mother is
an essential witness in the proceedings. If she dies b~fore the
proceedings, or i~ too ill to testify, or does not understand the
nature of an oath, an affiliation order cannot be made. Whereas
S. 5(1) allov-~ evidence to be tendered on behalf of the defendant,
it does not allow the mother's evidence to be tendered on her
behalf. She must start by showing that she is a "single woman"
as defi~~d in S. 2. If married, she must give evidence of non-
access by her husband. She should then show how she met the
accused and the first occasion on which they had intercourse,
citing an occasion near to the probable time of conception. Medical
opinions differ on the exact commencement of pregnancy, but it is
generally accep~ed that fertilisation follows intercourse quickly.
consequently anything beyond 24 hours is improbable. Having
established the knowledge of her pregnancy, she must say whether she
disclosed this to the defendan~. What he -aid in response is very
material and should be disclosed to the courT. If there are other
candidates for fatherhood blood tests may be used to show that none
of the other men could be the father. Needless to say, it may prove
practically difficult for the ap~licant to get all these other men
to undergo such tests. The onus of proving thaT they could not have
fathered the child either because contraceptives were used with them
or that even though there was an opportunity for intercourse with
them, it did not actually take place is on the mother, and this is
by no means an easy task. Satisfaction of the requisite gestation
period may also prove difficult. The-normal period is around 230
days but could vary between 200 to 300 days in exceptional cases,
and should be The subject of the expert evidence of a medical specia-
list. The whole process of securing an affiliation order could
therefore be time consuming and expensive and it is unlikely that
many women will resort to it as an easy way of obtaining additional
income) as may wrong1y be assumed.
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Unlike the mother, the defendant is not an essential witness
although no aider may be made if he is dead. If the court is
satisfied that the defendant has been served w ith a summons , it
may proceed to make an order in his absence. If the defendant is
outside Kenya, no service of summons is legally possible. Where
an order is made in the defendant's absence, but it appears that
he intended to contest the case but failed to appear for any plau~~
sible reason, the court should hear the case de novo.
S. 5(2) requires corroboration of the mother's evidence only
hence the defendant has a lesser standard of proof. Technical
defects in the application and summons such as the proceedings
being out of time, or that there has been undue delay (S.3 (i))or..,
that the court lacks jurisdication to hear the case, will all
operate in the defendant's favour. Other defences include
pysical incapacity of the probable time of conception, either
due to impotertce (corroborated by medical evidence) or infancy.
Under S. 15 of the Penal Code, there is a presumption that a boy
under l~ years is incapable of having carnal knowledge. The
mother's immoral character is also material if related to the time
of conception. Here, evidence of her general reputation will be
admissible to discredit her allegation that she did not associate
with other men ~t the material time. Where an order has been made,
S. 8 enables the putative father to apply for the order to be
varied, particularly on the ground that his means have decreased.
As regards the individual parties, it is clear that the Act goes to
great lengths to ensure fairness.

The preponderant criticism that remains to be considered is
that the Act did not fulfill its spe ci tLc intendment. The ex-nuptial
child is still diEadvantaged in that there is no power to make pro-
vision for his mother as well. If he is so young that his mother
has to leave work in order to care for him, or where she may be a
mere school-girl, this should be taken into consideration. Most
affiliation orders are very low especially in comparison to main-
tenance orders for legl.!ima!.echildren ancL their mothers. S. 9(2)

provides for the attachment of the putative father's earnings in
order to enforce payments. S. 10 provides that any sum ordered to
be paid under an arfiliation ord2r shall be a civil debt recover-
able summarily. The mother or custodian may therefore by complaint
make a claim for any amount of which the putative father is in
arrears under the Debts (Summary Recovery) Act of 1913.
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Failure to comply with an order under this Act renders him liable
to imprisonment not exceeding 6 weeks, It is submitted that
committal proceedings have the effect of frustrating the objecti-
ves of the Affiliation Act in three ways. Firstly, imprisonment
does not wipe out the arrears for which it "vas imposed; secondly,
the aim of enforcing an affiliation order is to obtain money for
the maintenance of the child, hence for as long as money is forth-
coming it should not be blocked; finally the short term of impri-
sonment does not help the putative father to improve himself
financially or otherwise. It is not surprising that for the short
history of the Act, committal proceedings were rarely, if ever,
resorted to for the enforcement of payment of a~rears.

Other defects in the affiliation orders are reflected in the
outdated and unenlightened assumption of the irreconcilabilit:'
of the mother and putative father. An order may establish
paternity but not any other legal relationship between the father
and the child, apart from the obligation to pay money. Not
surprisingly therefore, affiliation orders are regarded as punish-
ments rather than genuine attempts to affiliate the child to his
father for the satisfaction of. non-material needs. The obvious
solution would be to extend the powers under the Guardianship of
Infants Act to all parents and children without distinction, an0
to allow the courts to make the same capital and property pr;)vi-
sions as there are in divorce. This may be unconcionable where
the father has another family to maintain, or where equal economic
opportunities exist for both sexes.

The child relies entirely on his mOTher's willingness or
capacity to make an application. She may be deterred by embarass-
ment of the uncertainty of the child's father, or wtsh to h~~

- - --
nothing more to do with him, or by difficulties of proof or
incapacity due to mental illness. This inadequ~cy alone shows
the inappropriateness of the Act to secure maintenance for the ex-
nuptial child by imposing this initial handicap against such a"-.,..-.~~child. S. 11 of the Act empowe'rs the court to appoint a custodian
for the child where the mother dies, is in prison or is of unsound
mind. The custodian so appointed has the same rights of receiving
and recovering payments as tha mother. This provision however
appears to be operational only where an affiliation order has been
previously granted to the mother.
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Prima facie under S. 3, it is only the mother of an illegi-
timate child who may commence proceedings. S. 6(2) provides
that "An Affiliation order may on tIle application of the custo-
dian be made or varied by the court so as to entitle the
custodian to any payments to be made under the Order".
This provision has two possible meanings: that while an order
can only be made on the mother's application, the custodian may
intervene in the proceedings as a third party and request pay-
ments to be made to him and not to her, or that the custodian
may himself apply for the order in his own·name. If the first
meaning is correct, the custodian can only ask for a variation
in the order where the mother is the complainant. But if the
second meaning is the correct one, the custodian himself can
obtain an order against the putative father. It is only then
that main~enance of an illegitimate child whose mother is un-
willing or incapable of taking proceedings can be obt~ined. Thus
it is conceivable that the parents of the mother may be supporting
the child themselves while she refuses to take proceedings.
Alternatively she may die leaving behind the child and an agree-
ment by the putative father to support the child. The Act did
not provide for such eventualities. Sven an amendme~t of the
section to enable the custodian to apply for an affiliation ord~~
using the agreement as evidence of the child's paternity wouJ.d
be met by limitations among which is the necessity for the mother's
oral evidence. Under the Act, a cause of action therefore dies
with the mother.

S. 12 of the Act prescribed a penalty for any woman who was
found guil~y of either neglecting or deserting her child. Such

-a woman would be guilty of an offence and liable to a fine not
exceeding Shs. 2 ,000/ - or j.mprisonment for cne mcn t.h,or both such
fine and imprisonment. S 13 made it an offence for any custodian
to misapply money paid by the putativ8 father. S. 14 provided for
the right of the putative father, custodian or ~other of an ille-
gitimate child, to appeal against auy order made in a Subor~inate
court hearing the affiliation case. The above criticisms on
committal proceedings would' apply here renderi.ng such penalties
worthless. The Act gravely overlookpd the need to keep the mother
of an illegitimate child in check. There ~ere no express provi-
sions within the Act to regulate tb8 behaviour of the mother or to
ensure proper use of payments received under an affiliation order.
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These numerous shortcomings of the Affiliation Act which
purported to encompass all the questions relating to the welfare
of illegitimate children must certainly mean th~t the specific
legislation, either because it was designed to cope with a
diverse set up in England, or due to its inherent defficiencies
was not, and is not the solution to the Kenyan cataclysm. Other
means must be sought to bridge the persistent gap. This topic
calls for wide comparative research and inter-communication in
the sphere of family law.

. r-
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CHAPTER THREE

3:0 COMPARATIVE ANALYSIS AND RECOMMENDATIONS

It has been observed(l) that the status of children born
outside marriage has greatly improved in co~~on law countries
in the last decade but still falls behind that in civil law
countries. Most British Commonwealth countries do not possess
anything akin to the United :t~tes Bill of Rights, or the West

I

German 'Grundgesetz', so ~~at no claim can be made that children
born out of wedlock are constitutionally entitled to "equal
protection". But this absence of a constitutional mandate is
not necessarily a disadvantage. The same autho~ points out
that the issue of improving the lot of children born outside
marriage is clouded by rigid doctrinal adherence to a concept
of equality. In his view, a legislature can atter::::ptto improve
the lot of children born outside marriage in three ways:-

(a) by attempting to equalise the rights of all children
whether born within or outside marriage;

(b) by improving the rights of children born outside
marriage while still conceding them an inferior
status;

(c) by changing the law so as to actually place children
born outside marriage in a favoured position.

There is an intermediate position which has found favour in some
American States, which grantsa superior status policy to
children who are acknowledged by their fathers.

Act,
The principle English Legislation, the ~ily
1969, adopted Dosition (b) and claims to have---- --

Law reform
removed 1::De

legal di sab i lit:Les of illegitimate ch i Ldre n . The Act simply
improved the; chi 1d's successi on rights and even then not compre-

.hensively. It represents supercillious -consefatism and is un-
fortunately the same approach that. the Kenya Ac~have adopted.

Course Ca), the equalization policy, is exemplified in the
New Zealand approach, and is also seemingly favoured in Canada.
The Law Reform Commission of Canada observed that there had been
total failure in the past to accept that family problems are of
sufficient significance to merit the attention of the highest
courts.
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In pa.rticular the commission identifies a serious

problem with respect of maintenance orders. It was estimated
~hat some degree of default results in considerable public
expenditure by way of welfare assistance. It\then proceeded
to recommend that a unified Family Court should assume sub-
stantial responsibility for the enforcement of its orders.
It proposed that enforcement service~ should be established
as an integral part of the Family Court system. Its respon-
sibilities would include:-

(i) the receipt and disbursement of monies paid under
court orders;

(ii) the maintenance of records and account~ng ~ystems
to ~nsure an up to date picture of the status of
court orders;

(iii) +aking action to ensure that any defaults are
explained and where appropriate, made good;

(iv) the development of an effective system of tracing
the spouse or parent who has disappeared.

The recommendation for a National Fund for the maintenance
of illegitimate children which was proposed by certain Parlia-
mentarians after the repeal of the Affiliation Act, appears to
have been iD~yired by the Canadian approach to the problem. It
was sugge s c ed that the fund be ini t La.ted on a "harambee" basis
by the Government. The responsibility to maintain an illegiti-
mate child would be borne by both its parents, who would be
required to make contributions to the fund from which the parent
with custody of the child would draw allowances on a periodical
basis, and make returns 3.S to "the precise expenditure incurred.
FieJd of'ficE':l'swould be sent cut to ensure that the allowances
are properly used for the maintenance of the child, and also to
recommend the very needy families who may draw supplementary
benefits from the fund. The management of this would fall under
the Ministry of Social Services or the Office of the Public
Trustee. This it was hoped, would ensure that the benefits would
accrue to all children, legitimate or illegitimate a.nd not only
whose parents or close relatives are better placed.

Kenya should no-e copy -ehe general policy as Canada and New
Zearand, to proclaim a general clause stating that all children
are of equal status, and then make a few consequential amendments
to earlier statutes which did not accord equality.
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This approach is fundamentally misguided. "Equality" as such
is impossible to achieve. The fact is that children born out-
side marriage start life at a huge disadvantage most of which
is ineradicable. Society cannot ignore the factual differences
of birth outside marriage it ~ iMpossible to equate remedies,
status or rights of children. The law should rather acknowle-
dge the realities and should seek to compensate the ex-nuptial
child for his initial disadvantages. In othe~ords, there is
need for greater surveillance, greater procedural amenities and
more extensive social services in order to grant ex-nuptial
children equal conditions for physical and spiritual development.

The tendency of the laws should therefore not be to strive.,
for doctrinal equality, but to provide an additional cru~ch, or
at least a walking stick to assist a highly underprivile3eJ
class of so~iety. The provision of a guaranteed state maintenance
tc one parent famil~e3 supplemented in appropriate cases by
priv~te maintenance and provision for good facilities for child
care for single mothers are~~mare meaningful than grandiose
declarations.

The whole range of social legislation should be Lnspect ed to
see whether the ex-nuptial child is being advertently or inad-
vertently excluded. This is particularly necessary in countries
following tho English system of the supremacy of the legislature,
where it is impossible with one sweep of the pen to enact a cons-
titutional provision annulling or countrrmanding discriminatory
legislation. Under the Workmen's Compensation Act, for instance,
where a relative is entitled to receive financial benefits from
the death or acci dent of another, thc ex-inup t i 31 chi lc1ShOLl} d j n
principle be entitled to the benefit of this type cf legislation
as if he were born within marriage.

Where however there is a question as to quantum of benefit,
there may be certain legislation where it is still desirable to
make different provision for a child born within and one born
outside marriage. The policy prima facie, in these cases must
be to favour the child born outside marriage. Perhaps where the
legislation vests a discretion, a mandate could be given to the
courts to have regard to tho hardships suffered by illegitimate
children in assessing the quantum of benefits.



A more difficult policy decision is whether to grant parallel
reciprocity. If you opt for a manifestu of equality, you must.
There seems however to be little justification for allowing th~
father who has ignored his ex-nuptial child to benefit pari passu
with the father of an ex-nuptial child born of a stable non-
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marital union, and who has constantly behaved paternally. towards
the child. It would be especially unjust if the former child
were in fo~ter-care and the foster parents derived no benefit
from the legislation. This legislative approach stems from exces-
sive zeal for legislative tidiness. The Legislature needs to re-
examine social welfare statutes in this spirit.

3:1 DETAILED RECOMMENDATIONS:
IVE srrr OF HAt~

Pri va te Mai.!t-tenance: LIBRARY

The ex-nuptial child should not be equated with one born in-
side marria~p for this purpose since, for the latter, the father
has an imperLect obligation to maintain so long as there is no
split in the family. The ex-nuptial children should retain their
right ~o affiliation actions, but much greater encouragement
should be given to fathers to agree outside court to maintain
their children. The action should also be de-n\A,dedof its criminal
overtones. A Family Court system, like the Industrial Court or
Rent Tribunal should be created specifically to deal with the
maintenance of illegitimate children. Specialisation in this
field woul~ ul~imately come up with a more viable form of main-
tenance legislation to fill the gap left by the repeal of the
Affiliation Act and to enhance both actions for breach of promise
to marry and pregnancy compensation which barely reflect the need
to maintain ex-nuptial children. The intendment of both these
actions is solely to compensate the aggrieved parcies. and b2neiits
accrue to the child not as a matter of right but on purely humani-
tarian grounds. The Family Court system would have the task of
sifting the wheat from the chaff and come up with the most favou-
rable aspects of these actjons in favour of the child. The
hearing of these two claims together with affiliation proceedings
would be transferred to the Family Court whose counselling services
Rould encourage conciliation of the parties. If an acknowledgement
procedure is introduced, then the goal of counsellors would be to
encourage fathers to acknowledge their ex-nuptial children.
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The Affiliation procedure must be r~dically amended if the
Act is to be reinstated. Blood testing facilities are under-
developed and under used. Other genetic tests are hardly ever
admitted. The mother is subject to humiliating pressures,
hardly conducive to any degree of conCiliation with the putative
father. Not surprisingly then, only few mothers brougt action
and even then probably under coercion, not merely due to the
deprivation of pecuniary resources but because it prevented the
possibility of the father ever entering a paternal relationship
with his child.

3:2 Establishement of Paternity:
A major obstacle in common law countries in the advancement

of a relationship between the father and his ex-nuptial child lies
inthe fact that there is no procedure available legally to cement
a full and complete father and child ~elationship. There is no
procedure for recognition, and a judicial determination of
paternity does not have the eff~~t of granting a man the status of
a father.

The New Zealand legislation provides for a declaration of
paternity. The safeguard of a separate legal representation on
behalf of the child should be built into this provision dU2 to the
great importance of this to the child~

3:3 Acknowledgement:
New Zealand introduced a procedure for voluntary acknowledge-

ment bu~ only if it is acquiesced in by the nother. The conseque-,1
nces of acknowledgement should be to establish a complete relation--
ship of mutual rights and obligations between the father and the
child. It is argu abLe whether' all incid.:?ntsof 'patr_~..9-__pote.sta.§.
which vest in a father of the child born within marriage should
fall upon the acknowledging father. Should the child's domicile,
nationality or surname follow those of the father or remain as
those of the mother's? Should the court or child be able to reject
acknowledgement jf the. acknowledgement is not to the child's best
interest, such as where the father is a crj.minal or has been cruel
to the child? Should acknowledgement be revocable at the instance
of the acknowledger if facts later come to light throwing doubt on
his paternity of the child?

-~ '..
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3:4 Guardianship, Custody, Access and Consent to Adoption:
These essential elements of the child-pa~ent relationship

are normally exercisable by both parents if the child is born
within marriage.

Should the father of a child born outside marriage
ipso facto have the same rights? Once it prescribes a procedure
for acknowledgement, the law clearly distinguishes three types
of fathers:

1. those who voluntarily undertake the duties of a father;
2. those who cannot be identified;
3. those who refuse to establish a full relationship

with their children.
Provided that safeguards are built into the acknowledgement
procedure it seems just that the acknowledging father should
be treated as if he were the father of the child, as if born
within marriage. He ought to be able to apply for g~ardianship
and custody on the same footing as the mother. His consent to
adoption should be required subject of course to t~e dispensing
power of the court, already existing in the case of married
parents.

As regards access, the right to grant this is normally with
the custodian, in this case the mother. No common law jurisdic-.-;:lon
takes this view as regards fathers of children born within
marriage, who have virtually an automatic right to access on
separation, and it would be anomalous presently to deny access
to the acknowledging father of an illegitimate child.

Consent to adoption raises the question of stubborn mothers
who refuse to reveal tbe child's father's name. A Can adi an
report suggests that strong pressure be put agains: ~he
mother such as denial of welfare benefits. But also, the
potential advantages to her child should be pointed out to her-
proprietary, or health where k~owledge of the father's blood
group is required for the child's medical deveJ.opment.
However, all the solutions to this problem seem to infringe the
mother's human rights and renders the policy that all children
have eq ua Lity of status, f i ct i.on aL.

3:5 American Law relating to Illegitimate Chjldren
Further guidance in the creation of Kenyan legislation to

cater for the welfare of illegitimae children may be ~erived
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f h'" . (2)rom t e ~merlcan experlence.

Except from inheritance from his unlawful father, an
ex-nuptial child has nearly all the rights of a legitimate
child.

In 1968, the United States Supreme Court decided numerous
cases on the bases of the Equal Protection Clause of the
Federal Constitution which established the principle that the
illegitimate child is entitled to legal equality with the
legitimate child in the most substantive areas of the law.
Numerous state statutes discriminating against illegitimate
children have been declared unconstitutional.

In Levy V ~uisiana(3), the U.S. Supreme Court held invalid
as denying equal protection of the law, a Louisiana statute
which barrc.u an unacknowledged child from recovering from the
wrongful death of its mother when such recoveries by legitimate
children were authorized.

'"Legitimacy or illegitimacy of birth has no relation to
the nature of the wrong allegedly inflicted on the
mother. These children, though illegitimate, were
dependent on her, she cared for and nurtured them, they
were ii,·ieedhers in the biological sense, in her death

suffered wrong ~ +hJ...n !';-l...le sense that any rlonon rlon + H/(")111 rl 11.•....•.'- 1...•......,..........•................. ~ - .

In ~eber V Aetna Casualty & Surety Co.(4) the U.S. Supreme
Court held that dependent, unacknowledged illegitimate children
were entitled to recover under the Louisiana Workmen's
Compensa!ion stRtute, benefits for the d8~th of their natural
father 0:1 an equal f oo t i ug w i t h bis dependent legi t Lmat e
childre,".

"Tile status of illegi timacy has expressed through the ages
society'S condemnation of irresponsible liasons beyond the
bonds of marriage. But visiting this condemnation on the
head of an infant is illogical and unjust. Moreover.
imposing disabilities on the illegitimate child is contrary
to the basic concept of our system that legal burdens should
bear some relationship to individual responsibility for
~rongdoing. Obviously no child is responsible for his
birth and penaJizing the illegitimate child is an
ineffectual .... as well as unjust way .... of deterring
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the parent. Courts are powe~less to prevent the social
opprobrium suffered by these apless children, but the
Equal Protection Clause does enable us to strike down
discriminatory laws relating to status of birth where ....
as in this case .... the classification is justified by
no legi timate state interest, 'compelling or otherwise".

In 1973, the U.S Supreme Court held that under the Equal
Protection Clause of the 14th Amendment to the Federal Constitution
a state may not ~onstitutionally grant legitimate children a
judicially enforceable right to support from their natural
fathers and at the same time deny that right to illegitimate
chiJdren. There was ~t issue a substantive right of great
importance to an illegitimate child - the right of support. The
court stated:

"We therefore hold that once a state posits a judicially
enforceable right on behalf of children to needed support
from their natural fathers, there is no constitutionally
surft ci r-u t justification for denying such an essential
right to a child simply because its natural father has not
married its mother. For a state to do so is illogical
and unjust. We recognize the lurking problems with respect
to proof of paternity. Those prob12ms are not to be
lightly brushed aside, but neither can they be made into
an impenetrable barrier that works to shield otherwise
, 'j' l' " , ,,(5)lnVl~10US GISCrlffilnatlon.

The lesson to be derived from the American approach to the
problem of illegitimacy by Kep.yan legislators is that a lot of
the discriminatory provisions in Acts dealing with the welfare
of children generally, viz those discussed in the first part
of the previous chapter, could be countermanded by the
inclusion of something akin to the Equal Protection Clause, \V

the Kenyan 'Constitution.

A small number of American states have attempted to erase
entirely the distinction between legitimate and illegitimate
children by passing statutes which provide that every child is the
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legitimate child of his natural parents. S. 2 of the Uniform
Parentage Act, approved in 1974 by the American Bar Association

,-
provides:

"The parent and child re1ationship extends equally to
every child and to every parent, regardless of the
marital status of the parents."

~he rights of the putative father have also been considered
and several steps have been taken to ameliorate them. The
proposed 27th Amendment to the U.S. Constitution reads:

"Equality of rights under the law shall not be denied or
abridged by the U.S or any state on account of sex.,"

The Kenya constitution outlaws discrimination by virtue of
sex. The implications of this in respect of the Affiliation Act
which did not accord parental rights ~o the putative father
who was merely made to pay maintenance for his child, is that
if care was taken to evalua~e legal ~rovisions in the light of
superior constitutional ones, t.i.e Act would not have passed such
a scrutiny and should not have neen enacted.

3:6 Marriage and The Parent-Child Relationship

Under this head we shall consider whether there is any
tenable legal or moral justification fe:: basing the Le gaI rights
of chilclrcn on the ma r r i.a.g e insti t u t i-on . I~ ;~ submitted that
the basis of the distinction between filiations is wrongly based
on a generalised conceptualisation of marriage which does not
reveal~the duality of the pure concept.

\\hen we speak of "marri age", there IS an
we must be a~are. In the funda~ental Western

amb i guity of which

law, this duality of concepts is not alw~;s made clear in
precise expressions of vocabulary. "Ma rri a.ge " when taken in a
juridical conteXt, is not a univocal expression: it denotes not
only the act through which two persons accept each other as
spouses before the lawful authority, but also the state created
to these same persons as a result of that act. Accoriing to
Leclerc (6), Catholic cannonists and theologians claSSically
distinguished these two categories by using the expressions
'matrimoniwn in f~eFit 2•nd t~atrimonium )_D f9-cto ess~', the
former one indicating the celebration, the latter the state
which results from it. In Roman law (7) this duality of concepts
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is revealed by the use of the words "nuptive" to denote the
celebration, and "matrimonium" to express the married state.
The latter already implies in its etymological root, the
idea of motherhood itself, which must be so much closer
to the lasting state than to the act itself. Thus the term
"marriage" is subject to terminological ambiguity, but remains
the basis of distinction between filiatjon.

The jurid.ical condition of children has been equated to
their -egitimate and illegitimate, or matrimonial and extra-
matrimonial state. And when their status is to be determined,
the question is related to the concept of marriage as an act
celebrated before a lawful authority. It must be emphasised that
the basis of the classical distinction between legitimate and
illegitimate children is in reality extrinsic to the children
themselves. There is no effective im~0rtance to one's juridical
condition of the fact of havi~g ones parents express their will
to accept each other as husband and wife before a lawful
anthori ty on a particular day . No r is this a denial of the
social and juridical meaning of marriage as celebration, nor
to advocate the practice of free love. The responsibility wbich
the betrothed undertake before the community is one of the
juridical facts of the greatest human ~~d social consistency that
cs.n be nch i eve d . The importance of ~bis bond is the depository
of their solemn promise. As to the child born to the couple
however, he neither took part in the act, nor was he a
deposi~ory of their promise. Neither did he agree to the union.
As such, to subject his status to such an even~ is unreasonable
and prejudicial, so absurd in a juridical se~se as to be equaled
only by apartheid .

. Marriage as a lasting state - !!1atrimoniuf0~~_~acto esse -
on the contrary, is directly related to the sphere of interests
of the child since his development as a person is greatly
influenced by the environment in which he grows up, procreation
and birth are just the physical part of becoming a man,
whose accomplishment requiras love, affection, advice and
guidance. These are best fulfilled in the continuity of a
marriage. As such marriage as the sourcs of tte family
institution is bound to play necessarily a selective role.
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It has been argued that the principle may be justified as being
effect~ve against illicit sexual unions, but on~the selective
role is exercised against childTen who do not themselves

have any responsibility for those unions, it loses justification.

A change in terminology alone (matrimonial and extra
matrimonial) will go a long way in freeing children from guilt
in acts in which they did not participate. It is higly offending
to refer to a person as illegitimate as if some persons have
more right to be born than others.

Once a person has been born he should be accorded equality
of status by the law. The way should be paved for immediate
abandonment of crude and defamatory terms such as "illegitimate",
still regrettably to be found in statutes, caselaw and common
parlance. Once this is done and phrasP0logy such as "children
born outside marriage" or "ex-nuptial children", is substituted,
it would only be necessary to go a step farther ~nd define what
the phrase really means and incluies so as to avoid uncertainty.
The exigent need for. welfare law that does not discriminate
against ex-nuptial children requires that no distinction be made
in particular on a basis such as the existence or absence of the
act of marriage, which as we have seen is extrinsic to the
chjldren themselve~. This is what KenYRa legislation should

,.

strive to achieve.

:1 .



CHAPTER 4

4:0 Illegitimacy in the Socio-Economic Context
The problem becomes the practical one of providing the

basic needs of the ex-nuptial child. To delve into the
circumstances under which he came into existence would only
obscure his humanity. This seemingly minor problem attains
national significance in a recurrent form. From the simple
act of birth crimes such as child-dumping, abortion, infanti-
cide and various forms of juvenile delinquency abound. From
the preceding study of the unsatisfactory law on the welfare
of ex-nuptial children, it appears that society itself has
heeded the unvoiced plea of its underprivileged members for
deliverance from a life of unwarranted drudgery, whereas the
state which properly should play the role of patrias potestas
has turned a deaf ear. This is evidenced by the continuous
debate in the press on the suitability of legalising abortion,
as well as the great zeal with which the calamities which
befall illegitimate children, pregnant school-girls, parking-
boys, juvenile prostitutes and the like, are reported. (1) A
good word is always put in for the voluntary organisations and
individuals who undertake humanely, to care for the less
fortunate. These commendations are always coupled with pleas
for donations to enable the volunteers to spread goodwill
further afield.

This is a very unsatisfactory condition. The magnitude
of the problem of illegitimacy is clear not only from the larger
section of the population concerned but also from the wide range
of crimes attached to it. That it has great repercussions on
the well-being of society as a whole is illustrated by the large
amounts spent in curbing crime, rehabilitating criminals, running
children's homes, aiding the destitute and providing medical
services for victiws of the whole fiasco be they those at whom
acts of violence are directed, or those who try to extricate
themselves from the web of misery as early as they can - through
illegal abortion. Why these lucid and numerous indications
elicit no effective response from the government, why social
welfare must to the larger extent be left to the "Mother Theresas"
of society is reminiscent of colonial rule characterised by the
emphasis to maintain law and order at the expense of all else.
This is the light in which we shall proceed to examine the
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case if goals were successfully emphasised by a society, while
legitimate, socially structured means for attaining these goals
with reasonable effort aXe.. lacking. In Kenya, it would appear
that the goals include material wealth and high social status
to be attained chiefly through educational achievements.
Whether education is available through reasonable effort for
most Kenyans is a moot point.

, '-

Goals and means are out of step if a society succeeds in
selling certain con~on material and egalitarian values to the
population at large, while its social structure is too rigid
and economic opportunities too few and unequally distributed
to allow access to these values and symbols by all members of
society. In such a situation some people will reject society's
norms or turn to crime inonder to reach the goals they share
with society at large. Thus it is not only the fact of poverty,
nor even of poverty in the midst of plenty which results in
criminal behaviour: it is unobtainable goals and thwarted
expectations which -lead to delinquency. This can occur in a
rural as well as an urban setting, as is true for the Kenyan
experience where all the crimes attendant to the problem of
illegitimacy cannot be confined solely to either setting.

At the higher level, the s00urge of illegitimacy may
be held against society as a crime it commits by relegating
innocent children to inferior status. Society goes further and
compels its members to resort to child-dumping and abortion
(which society itself terms "illegal") so that they may not be
encumbered with children they cannot raise. The social
Significance of this crime in the first instance reflects
tensions and dislocations in a period of social change -
society protests again~the changing trends by expressing its
disapproval of illegitimacy and illogically punishing the
victims rather than the perpetrators themselves! Conv~rsely,
in the second instance, the crime represents an attempt by
society's members to adapt to prevailing social goals.
Logically, if society would reconsider its goals and the
means for attaining them the occurence of the crime would be
-reduced. If crime does serve some purpose, if it is closely
related to other social, economic and political processes and
if it is participated in by a large number of people, then it



Q 1,-0
~ government's development policy and its apparent lack of regard

for social welfare in this area,

4:1 Social-Legal Significance of Illegitimacy:
Illegitimacy has until now been regarded as a scourge but

it really is a boon to Kenyan society, It may yet be the most
practicable source of solutions to the apparently irreconcili-
able contradictions, the cataclysm resulting from the transition
from a communal society to a modernised one. Transition has
been sudden and traumatic, with the disruption of traditional
welfare institutions displaced by new ones which have been slow
to take root. The problem of illegitimacy signifies the resultant
void and consequently furnishes the best incentive to bridge

it. Indeed, in 1895, Emile Durkheim made the startling observa-
tion that crime is normal in a society, "an integral part of all
healthy societies,,(2)

Crimes such as child-dumping, illegal abortion and various
forms of juvenilE delinquency may therefore be seen as forms of
social adaptation, representing an attempt to adopt to social
norms albeit in socially illegitimate ways. This is well illu-
strated by studies in criminology, and in particular the concepts
of social disorganisation and anomie. Social disorganisation
refers to the disruption or disappearance of social systems and
anomie means normlessness and refers to a disruption or dis-
appearance of value systems. The two terms refer to similar
situations taking place in different spheres, and are closely
interrelated. Thus a link between crime, normlessness and
social disorganisation is clearly reasonable. Crime is a form
of disorder because it suggests a breakdown of the public con-
sensus or morality. Rural and urban are assumed to be opposite
poles on a continuum and urbanisation or modernisation represents
an historical and traumatic movement between the two poles.

Urbanisation is by no means the only process which theorists
have felt could give'1'i5t. to 8. situation of anomie and thus to
delinquency. According to Merton, (3) anomie hence delinquency
sterns from a discrepancy between the goals which a society sets
for its members and the means which it legitimises for attaining
them. Anomie may occur when society's goals have been internalised
but its norms governing means have not. This would be the same

II 1
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cannot be dismissed as an isolated phenomenon confined to
the dregs of society~

Crime tells something about society itself and what
is happening to it. Crime is also functional in that it
tends to counter tendencies towards rigidity and stagnation
which are present in all societies. Kenya must therefore
establish a forum for interpreting and explaining crime if the
present social problems are to be overcome. The present
study has underscored the need for diligence in the legislature.
Finally, we need to realise that the scourge of illegitimacy as
a crime is essentially political. If crime does not imply a
rejection of, or a protest against society and "its norms (which
is the cace where people choose to keep their illegitimate
childrerythUi the subsequent deprivation that ensues is obviously
a political act. It is often the result of political decisions
as to the relative expectations of each individual, and as to
what acts in achieving these goals will be considered criminal~4)
Crime - its commission, its causes, its definition, its
enforcement - is a political act and not until we admit this can
we begin to deal with the phenomenon fairly. Inorder to confront
the problem the root cause rather than its expressions must be
eradicated, and our own prejudices must not obscure its identity.

-ry U~ ~f-".v
4:2 Planning Policy and Ideology:

What remains to be considered now is the government
development policy, what it is, how it operates and its relation
to the plight of illegitimacy. As a general term of policy
planning is used to describe state intervention to influence
social, economic cultural and political change in a desired
direction through the allocation and distribution of resources.
To the extent that economic planning is a philosophy, its form and
content depend on the socio-political and economic ideology
of the country. It does not take place in a vacuum. Planning
policy in Kenya must therefore be posited contextually within
its historical fabric of a colonial legacy and its post-
colonial continuity.

Socially, the colonial administration had in collaboration
with missionaries ensured the attitudinal acculturation of
Africans, and introduced institutions and an educational



system to structure English imperialism. Governmental
structure and institutions were premised on a law and order
orientation rather than a developmental one. In all by
1950 the political economy of neo-colonialism was firmly in
place. The backbone of the colonial economy was the exploitation
of African labour and alienation of African land. This
precipitated the Mau Mau peasant revolt, a contradiction that
was pre-empted and cushioned by extending the benefits of
the colonial venture to an emergent African petty bourgeoisie
through various modalities including the Swynnerton Plan,
enabling African small-holders to participate in the monetized
economy as land owners with access to credit and other extension
services. This was Kenya's legacy at independence.

Politically, independence was only possible for according
to imperialism, growing nationalism had underlined the fact
that the long~erm interests of metropolitan accumulation lay
in a rule by Kenyans which ensured continuity in the political
economy. In this sense independence would ultimately be
reduced to the management of the colonial economy by an
indigenous political hierarchy. It is this fact which makes
Kenya a neo-colony and constitutes the historical backgrou~
to economic planning in Kenya. This gives a lot of insight
into the deprivation which is characteristic of the status of
illegitimacy, since a lot of resources and efforts are geared
towards production for metropolitan accumulation, social
welfare being left largely to make its own erratic and slow
progress.

The major ideological and policy blueprint of economic
planning to date is Sessional Paper No. 10 of 1965 on "African
Socialism and Its Application to Planning in Kenya.,,(5) It
outlines policies and objectives of planning, charting out
measures for their achievement. It has been reiterated by
all the three Development Plans since independence. The paper
begins by noting that under colonialism the nation's natural
resources were organised and developed mainly for the
benefit of non-Africans, and that the nation's human resources
remained largely uneducated, untrained, inexperienced and
unbenefited by the growth of the economy. (7)
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The independent government's objective is to mobilise its
resources to attain a rapid rate of economic growth for the
benefit of its people. The paper then proceeds to set out
policy objectives and mechanisms for their achievement.

African socialism is defined as a purely African political
and economic system, which rejects Marxian socialism as in-
applicable because class distinctions, unrestricted property -
rights and acceptance of exploitation characterising ~~arx's
Europe do not exist in Africa. It also rejects lais5~ - faire
capitalism as having proved unworkable. (8) On social~differen-
tiation it is argued that no class divisions exist among
Afric~but that there is-a class problem largely on the basis
of race. (9) To prevent the emergence of class differences among
Africans domestic accumulation is to be controlled by measures
such as progressive taxation.

The basic foundation for the achievement of African
socialism is emphatically stated to be rapid economic growth.
Planning has been premised on the assumption that growth is the
central aim of development. (10) Critical shortage of domestic
capital, skilled manpower and foreign exchange are identified
as the major problems to be solved for rapid growth to occur.

To the extent that growth is the primary concern of
planning, equity and distribution, though given recognition as
desirable are either subsumed or equated wi th growth per se .
The Development Plan for 1979 to 1983 views equity as "a second
generation problem" of economic planning. (11) In other words,
equity is to be achieved after growth and not as an integral
part of planning. Indeed, whereas Kenya's economic growth rate
is i~pressive at 5.8% between 1964 and 1977, the class differen-
tiations, and contradictions which have crystalised bear testi-
mony to the result of economic policies. The plight of illegi-
timacy is therefore not a wild accusation, but is well-founded.
It is true to say that while the formal ideology of planning
implies a serious restructuring of the economy and society so
that the principle of equity is served, the actual plans suggest
that the present structures resting largely on private ownership
and co-operation between public officials and private enterprises
will be sustained and employed to advance economic growth.



Put quite simply, there is nothing African or socialist in
the programme. While rhetorically rejecting foreign ideologies
the prescriptions are emphatically objectively capitalistic. The
basic structure of the colonial economy is left intact. Whereas
imbalances arising from colonialism are acknowledged, they are
preceived in quantitative and racial terms and consequently the
prescription for their correction is logically quantitative and
socially particularistic. In denying the class differentiation
within African societies, both traditional and contemporary, the
paper mystifies the reality of the exploitative and oppressive
character of neo-colonialism in an effort to pre-empt a political
solution to development.(12) Without pursuing this point further,
the subject-matter of the present study demystifies the contention
of the paper on African Socialism - the status of illegitimacy,
which we have traced back to certain African communities, and which
exists without doubt in the present society is itself an expression
of the differentiation within the class of children.

The importance of achieving a declining birth rate has been
recognised as one of the strategies through which a higher quality
of life for all may be achieved. Lower resources would be required
-for social services and more would be devoted to the essential task
of creating income-earning opportunities. The population growth
rate at 3.8% is alarming. The populatioh structure itself leaves a
lot to be desired with the majority consistuting dependent children
and the aged. (13) Although family planning has long been identified
as the long term strategy to achieve both a declining birth-rate and
properly structured population little progress has been achieved so
far. This may be explained first by the fact that this has not been
regarded as being of prime importance. A re-examination of priorities
is called for. Indeed our national planners appear not to realise
that the nation's long term objectives must take the form of impro-
ving the welfare of the individual and family. In the final analysis
this is the real test of effectiveness.

Secondly, the efficiency of plan implementation policy draws the
line between the success and failure of all plans. Such implementation
largely relies the administrative structure of the government hence the
quality of that structure is crucial.



A United Natiori~ study of planning in Africa has identified
a paradox which is applicable to the Kenyan case. Whereas
planning is a new phenomenon in the apparatus of government,
the administrative machinery is more solidly established and
cannot be easily reformed under the pressure of the require-
ments of the new plan so as to make it suitable for the
implementation of a development plan. (14) The administrative

- structure in Kenya is law-and-order oriented, arising from
colonial roots, rather than being developmentally geared.
Plan implementation in Kenya under the circumstances relies
on instruments which can be applied through existing machinery
rather than those which require new administrative bodies.

Family planning has made little progress due to poor
implementation. Most of the important work is still left to
the Family Planning Association of Kenya a voluntary organi-
sation founded in 1955. It was not until 1967 that the
Government adopted a family planning programme with services
to be offered free of charge in all its hospitals. In 1974,
the Government launched its first 5 year.' family planning
programme emphasising that its interest was in maternal and
child health rather than population explosion. (15)

Implementation here is hampered by numerous restrictions
to be found in the Penal Code, Public Health Act and the
Pharmaceuticals and Poisons Act which have not been reviewed
in spite of the Government's change of position. (16) S.18l of
the Penal Code prohibits the use of any obscene objects for
whatever purpose which may tend to corrupt public morality.
This sanction provides no acceptable defences, but a similar
provision in the Public Health Act(17) makes exceptions for
publications by the Ministry of Health or any person acting
under its authority. It would seem that the exceptions here
are wide enough to cover the Family Planning Association. It
would seem also that the Government has not seen it fit to
provide the Association with a proper legal basis from which
it may undertake its magnanimous task.

Another area that would provide a possible solution to the
whole problem of illegitimacy is legalised abortion. This is
an area where the law as well as the general attitude of the
people (rooted in religious belief) is most in conflict with
the declared aims of the Government both in the Development



Plans in respect of population growth rates and in other policy
statements. This position is understandable, given the dangers
under which illegal operations are performed in countries with
near-total prohibitions against abortion. It has not often been
realised that those who oppose the legalisation of abortion in
Kenya on the basis that it is dangerous to the mother's life, in
addition to destroying the life of the foetus are engaging in
circular reasoning. It has not been conceded that the danger
could be and is in fact removed where abortion is permitted in
properly supervised settings, and that the e~!sting dangerous
situation itself is a creation of the present law which roundly
condemns abortion practices by qualified medical practitioners
in Kenya. The law has the effect of forcing those who seek
abortion to do so under clandestine and unsavoury conditions.(18)

Throughout this chapter, Government Development policy has
left no doubt that the problem of illegitimacy is regarded as a
demographic one. It has continuously been emphasised that
population growth constitutes the most dangerous obstacle that
faces the nation in its quest to raise the standard of living in
an effective and efficient way. Reduction of the birth rate -
birth control - is the goal crucially tied to the primary objec-
tive of raising income levels. Such a position necessarily calls
for quality rather than quantity. Illegitimate children in this
context, must therefore be deemed as undesirable in so far as they
are a burden to the family into which they are born, which burden,
as we saw in the previous chapters, is shifted to the nation as
a whole.

The provisions of the law sit rather uneasily on the profes-
sed policies of the Government to reduce the population growth
rate. Yet, illegal abortions still proliferate and the professio-
nal abortionist flourishes with an outrageous disregard of the
dangers to the health and lives of women. Here as in the areas of
succession law, land law and matrimonial law, the legislaturehas a
duty to protect the population fram the dangers of illegal abortion'and to carry
through th~ developmentalplans of the country.(19)In view of the absence of a
welfare state, the problems attendantto the status of illegitimacymay almost t~
tally be obliteratedif abortion in Kenya were to be granted on demand.
The slogan that no baby should be born unwanted should be made a
reality. What is required,



in short, is a comprehensive Family Planning Act for Kenya
embracing and rationalising all the law on the subject so
as to compliment the policies set by our Development Plans.
Following this, all the laws concerning the welfare of
children should be consolidated and rationalised, on the
lines of an equal protection guarantee so that once and for
all the status of illegitimacy which has now outliY-ed its
usefulness, will be done away with.
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