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INTRODUCTTION

The law of Succession Act (Cap.160) became operational

from 1st. July 1981.(1)

No. sooner was this fact gazetted than
a hue and cry was raised from several quaeters of the Kenyan
sociaty. The new law was received with mixed fellings. 7"This

20 unpipretandablve tnate

ranged from praise to open hostility.
that had been sparked of after the report by the commission on

the law of Succession was first published. The greatest attack
came from the Muslim Community and some guarters of the African
Communitye. The Muslims openly attacked it and eventually . Seata
delegation to the President to have their case reviewed. TThe
President reffered the matter to the Attorney Generals Chambers for
further discussion with the Muslim representatives and as of now

03) slpprs; S0 PEFRET ™ 80 % Ao e "Bun

negotiations are still going an.
reasons for attacking it. The main tread among all these was the
philosophical framework of a particular society. 5Succession is
considered a high ly personal matter which each community should
be left alone to regulate as it sees fit. To back up such reason-
nings the critics used the Kenyan constitution which recognises
the need for freedom in the regulation of personal matters.su)
The new law was seen as an infrigement of this constitutional
provisionse.

On the other hand the new law had its suporters. These
gave it praises as a long awaited piece of legislation that would go

a long way towards. promoting unity that is much desired in the

country through application of one uniform Lo .2



law for sll Kenyans. It was seen as a law that would over-
come trib7t and racial barriers. This was more so among the
government circles. Further it was scen as a law that would
alievate a lot ofproblems on matters of succession as previous
law were seen as canfusede. ]haae problems of deciding who to
get what of the deceased's property. The new law alsoc improves
the position of women and childr n and understandably it
received praise from women agroups. Still the new law was
seen as an elitist legislation faithfully performing the Act
of anglicising the Africans which started in the legal system
way back 1897.

With these few introductory ocbservations it is clear
that intrest sorrounding the new law are conflictinge. the new
law is gentred around contreversy and has not been accepted
wholesale. The new law radically alters the partern and system
of succession particulary among the Muslims and African
Communities., Previously before its inception there were four
systems of succession. These were the Afrigan customary law
Islamic law, Hindu law. and Emglish law. The new law
purported to blznd =all these into aone inufdgifnrm legislation
This papers seeks to examine these aspects of succession lauws
in Kenya. It will trace the matter historically looking at the
four prevous systems individuaslly and find the roct ceuse
of the problem. Towards the end it will look at the new position
with the introduciion on thenew law. The paper will highlight
the major issues involved in sll the four systems and look
at areas of conflict. This will be done systematically through
all the four systems starting with customary law followed by
Muslim, Hindu and English law. Finally the new law will be
examined. The paper will examine especially the role of will¥®in

succession through all the systems and the place of wills

under the new law.




CHAPTER ONE

CUSTOMARY LAW SYSTEM

The law of succession is the law governing the transmission
of property vested in a person upon death to some other person
or persons. This involves two aspects. The first one is the

transference to a person who will act as the representative of

the deceased person and secondly the transference by the

representative to the persons entitled to the enjoyment of

\
the property. {°)

In this chapter the law of succession will be considered
among the Africans in Kenya who are governed by customary
law illustrating with one community in the first section. The
second and third sections will be devoted to considering the

position in Islamic and Hindu: succession law respectivelye

To illustrate the customary position the Kikuyu community will
be useds This is of course not to argue that Kikuyu law is
necessarily representative of all the African communities in
Kenyae The fact is that due to limitations of time and space
only one community can be considered. It is considered safe to
do this: as in the main customary law among the different
African communities applies largely the same principles and

the variations where they exist are relatively minor. A gquick
look through Eugene Cotran's books ) will support this

proposition,

The first part of this section will look at the position
of customary law before being influenced by the socio-economic
changes that have occured and the second part will look at the
position as influenced by these changes. The Kikuyu, better
spelt Gikuyu, is the largest tribe in Kenya and traditiocmally
occupies the Central part of the country. The community has
however spread faer and wide intoc the whole country and beyond,
According to legend the Kiukuyus are the offsprings of Gikuyu
and Mumbi, the father and mother of the tribe. These tuwo
originated from Mount Kenya having descended from there on the
instructions of Murungu, Ngai or the Kikuyu God. He gave them the
now Kikuyu Cduntry.‘3 !
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This pigneer couple bore nine daughters who were later
married to nine men provided by Murungu, Ngai. There constitute
the nine clans or Mihiriga which survive today. The Bikuyu
and Mumbi family expanded as they multiplied farming the Mbari
-or large family which in turn forms the Muhiriga or clan and
ultimately the ruriri or the tribe. The Kikuyu having been
given fertile land by their creator in the Central highlands
are agriculturists mainly crop farmers and land was the chief
form of property. Due to this the system af land tenure was
carefully laid down and the effect of this was that every
person or family unit had a land right of one form or another.
The whole tribe collectively protected the whole kikuyu land

but every piece of land within the territory had its cwner. ' °

A brief summary can be given of how land was acquired.
As already seen the initial positon was that land was given
by the creator. Once the families multiplied they moyed
further into the forests and whoever acgquired the land first
by clearing the forests became the owner. In the later stages
land was also acquired by purchasing from the Ndorobos or
Gumba and the purchaser became the owner. Land was also
acquired by inheritance. The position then was that there
was individual private ownership but this differed from the
European sense of ownership in that it did not necessarily mean
the exclusive use of land by the owner. A man had pride in
owning property but equally allowed collective use of such
property. This facilitated communal use of property and
this is what was to be mistaken by the Europeans to mean
communal ownership and that most lands were no man's land, 7.,
The fact is that a man had his own land and it was used for
the benefit of his family though he could give rights to others
such as a Muhoi or tennants at will in the modern context.
On his death such land plus other property passed on to the
heirs as determined by the customary law which will be the
subject of this section.

The kikuyu system of succession and inheritance is
patrileneal. Initially however, legend felates that it was
matrileneal. This was because the tribe was borne by nine
daughters who became heads of the family and also practised
the system of polyandry or acquiring more than one husband.

But as time went on, men dissatisfied with this system staged
a "coup” and overkhrey)the women and introduced a polygamous
and patrileneal system.
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The man is therefore the head of the family and owns the land.
On his death land and other property passed to his sonse. The
sons of a man were thus the heirs and daughters and widows, save
as will be seen later were excluded.
IN the transmission of property for the purposes of succession
there was the institution of Muramati. Muramati was the eguivalent

of a personal representative or adminstrator of property., He

was the trustee who acted as a guardian of the property of the
deceased. He distributed the estate according to the wishes of
the deceased and where there were no expressed wishes, then
according to the rules laid down by customs. Muramati was normally
the eldest son of the deceased or he was appointed by the deceased
during his lifetime in old age. In case the eldest son was for
some reason not able to act as a muramati then the next son
following him in age acted as thHe muramati. If this one failed
too, then a younger brother of the deceased assumed this
responsibility. The last resort was that the muhiriga determined
who was to act as a muramati and appointed one from among the
nearest male relatives, ussually the closest in relation to the
deceaseds The muhiriga derived their power from the fact

that they were accepted as the Tinal authority on all matters.

The muramati however acted in consultation with other members

of the family and had no bigger rights than the rest to an
inheritance. His primary duty was to assume control of the

estate of the deceased. He determined the heirs and their shares
in the estate. Having entered the shoes of the deceased he

also became head and guardian of the fdmily. He was in charge

of the running of the estate. 1In this regard he carried out
various functions. The muramati started with making arrangements
for the burial of the deceased. He then repaid only debts of

the deceased out of the estate and regovered any debts owed to

the deceased.

The muramati then distributed the estate to the heirs
following the cuStnmary law. He exercised overall supervision
and finally acted as trustee for the minor heirs. Inspite of
these ownerous responsibilitied /had in law no right to _° .
remuneration. The institutdion was however very honoured and
no one would refuse to act as Muramati by reason only of lack
of remuneration. However if he was a good muramati he could
get a bigger share as a token of appreciationof of his good
work, It must be stressed this was not a right but elders

could direct it if he was good.

.
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The muramaticould however be dismissed by the muhiriga. This
was where he mismanaged the estate or was unable to execute his
duties effectively. Where the muramatiwas appointed by the
deceased during his lifetime, this could also be rewoked. His
duties could also be terminated by reason of accomplishing the
assigned duties. This occured when the estate was distributed
and all heirs obtained the age of majoritye. Needless to say,
termination also occured on death. That is how the institution
of muramati morked? vy

Kikuyu were and still are polygamous though the practise
has largely died out today. The nature of the distribution will
therefore be considered firstly in a monogamous household.

This will be followed by a consideration of a polygamous household.
In a monogamous household the land was distributed among the

sons equally. The uiéégﬁ of the deceasa* toock the personal

and household effects of the deceased.s During the lifetime.of

the deceased, the wife was given lands for cultivation and
persocnal use. UPon death of the deceased, the widow continued

to retain these cultivation rights during her lifetime. Thus

a widow had cultivation rights only which were a mere life
interest. This was because women did not own any propertye.

Upon her death the lands were divided among the sons equally.

The daughters did not inherit any land. They remained with

their mother untill such time as they got married. The society
expected everyone to get married. However, incase they remained
unmarried, they were entitled to cultivation rights or a life
intrest. 0On death or subsguent marriage the lands reverted

to the sons. If however they had children and remained unmarried,
the sans inherited the lands allocated to them. Livestock was
distributed normally when all got married. The widow got a small
share and the rest was divided equally among the sons. The

widow took the household goods. Personal effects were taken by the
eldest sun: These were items such as weppons and ornaments.
Though there could be slight variationsg in the main this was

the pattern in a mongamous family although this was rare.

In a polygamous situation the homestead was divided into
nyamba or "houses" . 0One hogse comprised a wife and her own
children, Property of a deceased person was then divided
according to the number of houses. Each house took equally
irrespective of the number of children, male or femade it had.

Thus if a man had three wives, his propetty was dlivided into

three equal shares. This was inrespect to land.

_aa /I



As for livestock this depended on whether it was livestock
received as ruracio or not. Ruracio was the dowry or marriage
consideration paid to a house from which a daughter being
married came from. If it was ruracio livestock then went to the
house from which the daughter who was married came from. The
rest of the livestock was then divided equally among the houses
just as was the case with land. As for other forms of property
each widow kept her own household and personal effects. The
eldest widow took and kept the personall effects of the deceased
while the eldest son took the ornaments and weapons. After this
fisst division among the houses then the share going to each
house was once again divided among the members of that particular
house. This share was divided following the pattern already

seen as if it was a monogamous house.

Due to the polygamous mature of kikuyu marriages; it was
rare not to have sons in a house. But there could of course
be cases where there were no sons and in such casesy; inheritance
depended on what course the wife adopted upon her husband's death.
There were several actions she could take. She could remain
in her husbands homestead where upon she had the option of
entering into a levirate union. This union was entered into
with a close male relative of the deceased. This was for the
purpose of enabling her to get children. Where she got such
children through a | .. levirate union, they were treated as
if they were actually children of the deceased for all purposes.
The second option she could take was to be inherited by a younger
brother of the deceased. In case of such an option she became
the wife of her inheritor for all poppurposes. Finally she could
go back to her father's home. In case of her adopting such

an option she could not inherit anything from her husbands home.

If a man was not married his property was inherited by his
closest relatives starting with his father. Failure to this
it was inherited following the priority of: his brothers; his
half brothers; his brothers sons; his half bpothers saons:; his
peternal uncle ; his peternal uncle's sons and finally the
closest male relative on the paternal side as determined by
the muhiriga. In the absence of all -~theses the son of his
eldest sister inherited. But undoubtedly such an eventuallty

was almost unknown due to the extended family system and

polygamy. .

000-0/6



In the case of widow, her property was inherited in equal
shares by her sons. In the absence of this by the deceased husbands
father then the deceased husbands full brothers and so on following
the above pattern of the case of an unmarried man. The property
of married women was inherited by the husbands. In the case of
unmarried women their property was inherited firstly by their
fathers once again following the above pattern but in case they

had children then the sons inherited.

A man had also power of distribution during lifetime. Using
this power he could alter the shares to which each heir was
entitleds Thus a man could give more shares to a favourite son
during his lifetime but in such a case, his wishes were to be
expressly statede But this power to distribute among heirs would
not be used to deprive an heir of his whole inheritance except
in very few exceptional cases. This was where a person would
disinherit an heir for reasons such as a son being extremely
cruel to his parests or acts cohtrary to the law by being a thief
or other sufficient course. This was very rare. Alienation of
land to strangers was also not allowed unless with the sanctdon
of mbari and muhiriga elders. This was in corder to protect land
and boundaries of territory. One could however alienate

livestock to strangers.

-~
i
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That was the position of customary iam on succession and

inheritance before being influenced by modern changes. This

second part will consider the present day situation as influenced

by socio-economic changes. For the majority of the people the

new laws which have been introduced are alien and they still

regulate their affairs according to customary law. The only

difference is that customary law is now more dynamic and is changing

rapidly in order to accommodate some new values. It alsoc affects th

people of different generations and places differently unlike

before when it was very unified.

Today we have very few cases of polygamous marriages. This
is as a result of embracing new western values which are rooted
in christian norms. The family unit has been greatly reduced and
controls of the clan tampered withe There is much more individual
freedom in the running of one property. Due to modern education
and feminst propaganda women have asserted their so called :  rights

and pressed for egquallity among the sexes. This has resulted to

women owning separate and persaonal property.
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This has liberalized the daughters who are now largely considered
sometimes even equally with sons in suceession. It is submitted
that things depend on an individuals wishes. Rarely does such
an individual seek the sanction of the clan. The clans are now
very loose and one does not have to adhere strictly to castomary
law. Nowadays customary law can only be effectively enforced
through the present day courts. Thus customary law is recognised
by statute. The magistrates courts Act Cap. 10 section 9 (a)
provides that the District Magistrate may exercise Jurisdiction
and power in prdceedings of a givil nature where proceedings
concern a claim under customary law which is defined in section
2 of the said Act and includes succession both testate and
intestate?’ﬁ > The Judicature Act cap. 8 section 3 (2) however
limits application of customary law in so far as it anticiocates
some customary laws to be "repugnant to justice and morality"
which are then excluded from recognition and application by

N

courts?

The position is one of a mixture of cultural valves. The
educated class of people and others who have embraced the
western styles of living especially the urbanized populace
regulate their lives largely according to modern statute law.
On the other hand we have the rural communities which still
regulate their lives according to customary law. This is more
so of the older generations now dissappearing. In between
these two there are other classes torn in between and it is
difficult to identify a clean cut system which they adopt.

This is as a result of the mixture of customary law with English
law,

In practise however the majority of the people still
regudate their succession laws according to customary law
irrespective of what the statute law is. This is saving
however for a small elite class. The only difference is that
customary law has been largely modified to suit the modern
day conditions{ The position now is that distribution of
property is confined strictly to a particular f&mily. The
whole affair is a question of the choice of an individual family.
In a monogamous household the property is distributed among the
sons just like before. But due to education and introduction
of modern forms of property rights in most cases daughters are
also considered. Unlike before, in casca man has no sons then

he will give his property to his daughters as against other

male relatives. Similary a widow normally inherits the



property of a deceased husband.

In a polygamous home the property, is still divided according
to the number of houses. But this has also been modified and as
will be seen later radically changed by statute law. There
have been many changes and innovations trying to accommodate new
ideas . Some of them have been introduced by modern courts as

some cases end up in courts. Such innovations are the ones

seen in a highcuur%hfase of In the matter of the estate aof

Gacharamu (deceased) ¢/

Unreportede In that case it was held that hefore property
was divided equally among the houses provision had to be made
for children of tender years and in effect toock regard of the

children in a particular house. This altered the shares as under
customary but that looks the trend in modern days to bring about

changes by these 1innovations,.

In summary then the modern position is that individuals

regudate the affairs according to their whims and wishes.
They can safely ignore provision of customary law and yet
not adopt the statute law. However there is evolving what can
be called urban customary law which derives its norms and

principles from both customary law and English law. As society

develops no doubt a clear cut system will emerge that will

harmonise the two systems.
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Section 82 (1) provides that no law which is discriminatory
either in itself or in its effect shall be enacted. This is

however gualified by subsection (&) and the relevant part here
is (b) which provides that no law shall be deemed discriminatory
if it relates to personal matters, which includes devolution of
property on death. Section 66 (1) then establishes the office
\O )
of chief Kadhi and Kadhi's Courts.! . In pursuance of this
section the Kadhi's Courts Act Capd II was enacted. THis reinforces
the recognition of Islamic personal law. . . Another relevant
law is the Muhammedan Marriage, Divérce and succession Act Cap.
156. Section & provides,
" Where any person contracts a marriage, or

being male contrac$s marriages in. accordance

with Muhammedan Law... the law of succession

applicable to property both movable and

immovable ..... shall be in accordance with

the principles of Muhammedan law, any provisdon

of any Act or gule of law to the contrary not

withstanding." < ..

It is this clear that Islamic Law has a legal basis in this
country. It is on this premises that Islamic position of succession
is being considered. (This was before operation of the new law
of succession which will be considered later).

Having established the constitutional and legal basis attention
is now turned to considering how the property of a person
professing the Islamic faith devolves. Islam is not only a
religion but is a way of 1life. There is no distinction between
the secular law and orthodox divine muslim law revealed to the
prophet Muhamed. For this reason the law relating to succession

. \3
is divine and laid down by the Boly Quaran. ° ., It is qguite

complicated and very extensive. It has even been claimed to
constitute one half of the total human knnwledgefk( . Hence

it is not possible to go deep into succession laws but what will
be done here is merely to state how property is distributed to

the heirs. The Quaran is the authoritdve and final source of

the law. It sets out the categories of heirs and their shares and

Oo../14
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‘the powers to be exercised by an individual. Amang 7 | the
}ﬁgslims there are three reasons for inheriting property. These

- are, blood relationship, marriage relationships and relationship

" of master and slave.

, An individual power of testamentary disposition is limited
%ﬁo one third of the whole property. This tmg?d can only be
alienated to strangers but not to his heirs. | . The reason

ifnr this is because for all the heirs there are certain fixed

- shares laid down by the Quaran and one has no power to upset
»ﬁthis or alter the amount entitled to any heir. Upon death of

.fa muslim the distribution of his property takes place after the
lfuneral expenses have heen deducted. THese always take first

. priority. This is followed by settlement of any debts he may be
‘owing to others. Only then will the remaining property be
idistributed among the heirs, the heirs are both male and female.
LiBasically the property is normally divided into two parts. One

- part consisting of one third of the whole property goes to non
?heirs or strangers. The other two thirds are what the heirs take,
;Each heir takes a fixed share. The heirs have also been determined

by the Quaranic law. It is not easy to find a simple classificatior
- of the different kinds of heirs that there are. As this is not
lfthe main body of bkhe paper, a simple classification as that
>iadopted by Mirathi will be adopted. This classifies the heirs

_ being on the male side to be; son. (2) Grandson, son of son

j&and so on. (3) Father (4) Grandfather and so on. (5) Brother
ﬁ“(ﬁ) Brother's son and so on. Uncle (7) male children of the
v;fnregoing and so on. On father's side only (8) Husband. On
1?thefbmale side they are: (1) Daughter (2) Granddaughter,
fffdaughters of a son and so on (3) Mother (&4) Grandmother and so

W \7
© on. (5) Sister (6) wife.

£ This is the simplest classificatiep oqgﬂgfn come across in
- the mass of literature on the subject iauasdeus texts. The
}breakdnmn of various shares for each individual will not be

- considered as it will not serve any purpose here. But it should
ﬁ:be meetioned that generally a male takes double the éhare of a

 female in the same category.

-
i
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HINDU LAWSYSTEM
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The final section of this chapter deals with the position of the

gindu law. Just like Islamic law, Hindu law is also complex. Hindu

'is a way oflife to those who have embraced it. Hindu law has had
fery little impact on the other communities. This system originated
with migration of Hindus from the Indian sub-continent. It is

practised by a small Asiatic Community in Kenya who look to India
:gur cultural guidance. It is common knowledge that Asians keep

" to themselves and interaction with other communities at a social

flevel and otherwise is minimal. This is why it has had no

tdnfluence on the rest and it is not easy to get the inside knowledge
‘of it if one does not belong to that community. However, that is
- not the main concern here. To find the legal basis for application

*of Hindu law to day in Kenya, the previous pattern followed in

~ Islmic law will have to be used.

As already, mentioned the constitution is the supreme law

‘ﬂuith which all other laws must confirme. Hence once again section

78 is the relevant one. This is protects the freedom of religion

by~

~ and the Hindu practise the Hindu religion and are therefore
{covered by this section. Further section 82 (4) PUTS AT PER the

:ifnur different systems ' .of customaryy, Islam Hindu and English

Eand they require equal respect. This is because in personal

#‘mattefs all different views of these four communities are piaced

' on equal fogting. It is this section which has enabled laws
. which are apparently discriminatory be enacted in relation to

personal matters. These laws apply to different communities
on tribal or racial grounds which otherwise would be discriminatory
within the meaning of section 82 (1) . ). Pursuant to these
Constitutional provisions there is the Hindu succession Act
Cap. 158. This Act in section 3(1) provides,
" The succession to the movable property in

Kenya of a deceased Hindu who at his death is

domiciled in Kenya, and to the immovable

property of a deceased Hindu whether domiciled

in Kenya or not at his death, shall be regulated

by Hindu lauw".
Hindu law is defined in section 2 of the same Act as,

the law relating: to succession adﬁfted by any
school or subschool of Hindu law™?t .

Je
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The foregoing is therefore enough authority to regulate
succession matters for Hindus according to Hindu law.

The mode of succession is very much dependent on the type
of property and form of ownership. The Hindu property ownership
,. . 20
~ is said to hang upon the joint family Institution. « * This

is an institution where all metBers of a particular family

':1tracing themselves from a common ancestor, have a common home.

This is the place where each family in the Hindu context keep
their Gode This kind of a family has a n joint ownership of
property. This property is enjoyed in common. The system is

however changing in modern trends. There are exceptions and

| individuals have separate property. But this is the exception

and not the rule. The eldest male in the family is responsible
:fnr‘me property and mpanages it. He ista Kurta., He however derives
~ power from the rest of h the family members.

Inheritance is the change of ownership that occurs at death
in consequence thereof. It is hence evident from the Hindu
joint family that there cannot be such a thing in their system.
This is because the property is always there as a joint family's
succession for Hindus is what is called "partition®" This is the
| “equivalenh‘/distributing property. This is occuring in modern of

_ times when the manager of the joint Fémily property distribtites
to the others. A man may also distribute property among his sons
if he is the father. THis is what is a natural family meaning
where the father is alive, In such a case then there is no
partition. Partition occurs where for some reason it is deemed
necessary to distribute the property. This is where a
member may complain or where some leave the family to establish
another. also it is done where the Kurta IS5 Incapable of
managing the property. In such situations then a partition
is effected. If the DTUDETFV is such that it is impartible

the eldest son retains it but gives the rest allowances. There

/oo.q-o/"l*



iere are some categories of persons who are excluded due to mme

\“‘ B

isabilities. These are normally dissabilities by reason of

seases such as being blind, deaf or insane. Modern changes are
owever altering this position and inc}uding such persons in the
artition.

Modern changes are also penetrating this core of family
ogetherness. Due to this there are iddividuals owning separate
Qq-erty through earning it in their professions or trade. In such
@ses they are not bound to channel it to the common stock. But this
0s only if they hwe not used any capital out of the commaon

f&pck to acquire their own propertye This is so if it will not
 §Eect the joint family estate. 0On death of such a person with
personal wealth,if once again becomes family property after being
hfgn by his sons. It is now considered as ancestral property.

;% is evident that this insitution of Jjoint family is quite

fnique form of ownership. The family is formed by male members

&nd females are excluded as they go to form their own families
‘with their husbands.

‘ In Hindus system, as in most other systems the nearest male
i?elatives take the property. These are agnates or those who trace
E;heir relation through the male és pppossed to cognates who trace
Ftheir relation through the female. The position is that a man's
ﬁﬂearest relatives arethe sons. Thus male children take the property

#hut the general rule istha& persons take upto the third degree. The

B

| classification below will be taken as representative of the Hindu
}positinn though there are variations as the schools are different.
The son takes the property, if not, his son, if not his son. This
is the limit as it is the third degree. From here the widow beocomes
the heir. This is because she has a right to be maintafned by
the males., If shee does not take then the daughter takeé, if nat

her son. Failure to this the.parents of the deceased takes property

The mother takes first, if not the father. Failure to this the
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‘Failurn to this thehpnranta of the decessed take§ propertye. The
mother takes first, if not the father, Failure to this the prothers
nf the deceased take, if not, their sons and the third degree
is resched. From here the position gnea.backuarum to the deceased
father's mother, if not, the father, if not, thes brothers and
firally in the third degree their sanafl\ Beyond this it is
not easy to ascertasin whzt heppens but obviously such a situation
is too regute and can be ignured.

In .. - conclusion of this chapter it is csubpitted thst
fhis is the general pusition regarding succession. #As seen the
chapter is largely descriptive as it simply let out to | .-
present the position before the law of succession Act was passed.

An analysis will be considered in later chepters when the Act

and its effects will be considered.
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CHAPTER Tuwo

ENGLISH LAW SYSTEM

%“This second chaspter deals with the fourth system of
succession in Kenya. This is the English or statute form of
succession. As seen in chapter one the majority of the
Kenyan people are governed byAthe three systems which were
considered in that chapter. The fourth system therefore
mainly governs the Europeanse However statute law as well
governs the affadr of others, especially the Africans who
have embraced the western style of living and opt to govern
their succession matters through statute law. Uplfke the other
three systems the statute law is more brief as it is clearly
defined in the relevant statutes and is more definite. It is
easily ipdentifiable in the statutes and as such only a brief
treatment and reference to the statutes will be given here.

This fourth system has its backgrounmd is the English
common law. It was introduced to Kenya through India. This
was in the general process of mass reception of English law
to Kenya. In order to understand it therefore, it is imperative
that as historical approach be adopted to see how it was
introduced and ultimately codified into statute law applicable
to Kenya. Needles to say, English law was introduced to Kenya
through the process of colonisation. The declaration of a
~ Protectorate over what is now Kenya in 1895 marked the beginning
of official British rule in Kenya. However the process of
control had started much earlier during the era of scramble for
Africa. The year 1885 can be taken to be landmark and starting
point. This is because that was the year that the imperial

powers divided among themselves in Africa at the Berlin

conference of that year.
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,fl now Kenya was given to the British. Hence Kenya as a

:j‘inn can be traced to the year 1886 after the partition. (1)

» Initially acquisition and administration was effected through
ibtlred companies but in 1895 it was declared to be East African
;;itectorate and the Brtish government assumed déirect control:
ﬂ?%h assumption ofdirect control it was necessary to lay a firm

d regal basis to justify aquisition, occupation and control of
Protectorate. This because initially most acts apertaining
jI"g«a"aquisition were mere political acts. UWhat was the needed was &
‘legal baaiz' . This has been doubled as eerly as 1840s and the
isruin Jurisdiction Act 1843 had been enacted to fill this vaccum.
'gijuas in 1890 that a simmilar Act was enacted again. This was
]?*l Forein Jurisdiction Act 1890. Using that Act the British
igﬂvernment found legal justification to administer the Psotecto-
Protectorate. |

;-° It was under that Act that orders-in-Council were enacted to
_%éovide for administration of the protectorate Acts and
j%rders-ln-Cbuncil were made under these schemes of legislation
f%&d they provided statutory basgﬁgxerctse of Jjurisdiction by the
E;Eitish government in the East African Protectorate as Kenya

E?ls then known. The famous East African Order=In-Council 1897

é[as made under the authority of thatAct. It is from the 1897

,jirder-In-Council that ordinances that followed for effective
h : and

- adminstration of the Protectorate were made,legal validity of

- L

Lﬂﬁenyan laws can be traced from that Order-In-Council 1897. . ..
e That order-In- Council established a legal system that

g Led
rngeflected the four philosophies of life that were by the four
e

it
.l. -5

gt
o

different communities. These were the Africans, Muslims, Hindus

~ and English. GSeparate courts were established at the surbordinate

3
Ll

i

level. A court for East African presided over by a judicial
Y

oS, B M. s o o e BUGl



The forein secretary was empowered to establish provincial

gourts. These had jurisdiction over British subjects and

protec ted persons and certain classes of foreiners. Indian

- Legislation was applied td the whole Protectorate by that Order-
In-Council. These Indian Acts had been a codification of
flglish Common Law. That is how Indian Legislation came to be

ipplied to Kenya. Further section 11(a) of the Order-In-Couméil

: hed a reception clause which was simmilar to its present day

F version found in section 3(1) of the Judicature Act Cap.8.

It is in this way that English law was received in Kenya and

. is still existent té this day. The receiving date was fixed to
& be the 12th August 1897;5'thugh there were series of amendments
{ and repealings such as those of 1902, 1907, 1911 and 1920, these
provisions still applied and as mentioned culminated to the
clause in the Judicature Act. Cap. 8. Through these Acts the
hierarchy of law and to whom they were to apply to in terms of
racial attributes were defined.

Sy racia\ism
8y The 1897 East-African®In-Council had clearly sanctiunedAin
‘the legal system. This led to the development of the four
iyatems already mentioned and cofitinued upto independence time
‘and after. The first three system have been considered in the
‘proceeding chapter. Now attention is turned to the fourth
‘system of succession. Havinﬁ traced how English law was received
to Kenya and established a legal base, now a look will be made
at the relevant statutes.

s The statutory mode of succession is to be found in two
‘Indian Acts that have been applied to Kenya. These are Indian

‘succession Act 1865 and the Probate and Administrated on Act

-
1881.



 ﬁheae two ghiefiycgowéip the English althou@h the High Court

i'ﬂ the case of RE HAANGEB{., applied the Indian Probate and
Jﬂdninistratiun Act 1881 to people of the Kamba community. This

" was however in the belief, which a writer has indicated is
;jistaken that administration of estates is not personal laj[.

- The Indian Succession Act 1865 contains a complete code of
f;uccassinn law. Section 331 of the 1865 Act Fruvidea that the

QMBt shall not apply to intestate and testamentary succession

of the property of any Hindu, Muhammedan or Budhist. Section

}B of the Indian Probate and Administration Act 1881 shall not apply
fto persons excluded from the ambit of 1865 Act that is Hindu,
;iudhists and Muhammedan:? 4o This however has the effect of applyin
£§he Indian Succession Act 1865 to the Europeans. It is hence
iiwident from the foregoing that the four systems are distinct

‘%mhis last and fourth system governing Eurcpeans is what is being
_illled here English or statute system.

This does not hoeever mean that only Europeans are governed
by statute law. African as well are governed by statute law.

‘lﬁis is because the above Acts have been applied to them. But
j@his application of statute law to the Africans has been restricted
ﬁﬁnly to those who opt to be governed by it. The way to do this

1&! by making a wille, This is provided for thﬁugh the African

jfill Act Cap. 169. his Act enables Africans to make uiils. But

by odlan S Uccegs ).
has made a will then his succession matters will be governed Act

E
Eall that the Act does is‘merely to provide that where an African *
%1855. {~ > The total effect therefore is that the Indian

|Buccesaion Act 1865 in the substantive law of statutorry

‘succession,
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“;65 is the substantive law of statutory successione.

itute law also exists for the other two communities vis
7p1ndu and Muslims. The Hindu ére governed by Hindu
 €ssion Act and Hindu will Act., But this merely provide
*ithe law applicable will be the Hindu customary law

has already been considered\.:Z . The same case applies
‘the Muslims.

; Having laid down fhe legal Historical basis for

ﬁication of statutéry succession law of Kenya, attention
dow turned towards seeing the actual provisions of the rules
"f;will be done briefly stating the rule by way of summary.
'fais because the rules are laid down by the relevant

tf tes mentioned and it would not be worthwhile to the
}oduce the various sections. Further this chapter will

; mainly with Interstate Succession. This is because the
les of intestate succession,: This is because the rules
f;htestate Succession are laid down as to how property will
‘t;ve upon the death of a person. In the case of testa-
‘Eary disposition of property, property devolves net

iﬁrding to set out rules. The propefty devolves according
fthe expressed wishes and desired intentions of a person or
-§ator. This is because a testator makes a will to declare
ose intentions.

| First by way of introduction and for comparative reasons
jyneral look will be made of the rule as they werevat

'igon law. This is because the érovisions of the Act were

'3

;?ived from and are a codification of the coﬁmon law.

z

is the way it was in England then imported>to Kenya via

AKers

ndia, On death of a person, the asseyfs of such person

ivolve to other persons who become new ownerss
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e clearly defined rules oe pettern of devodiution and

Q”gations charged with control must exist. The common

%hgt out to meet these requirememts. There were three
ches to this end, Firstly there could be rigid scheme

ptaining rules of descent. That is property passed to person

.r,hld, except the widow, blood relation with the deceased.
ere could aleo be complete freedom on a person as to determine

j his peoperty would pass and be déstributed and finally
b

ere could be freedam coupled with some limitations.t .
mon law when will were developed a persan had complete
ldom although in modern times laws in England have limited

On the other hand if no will was made there were rules

ilating mode of devolution of the property. These rules of

heritance were fixed by custom and also later partly by cpurtse.

~ According to these rules inheritance descended lineally.

) lined descendants were entitled before ancestors. Thus

ldren would inherit before parents and grand shildren before

e grandparents. This was described as natural. Also the

esuere preffered to females if they were in the same degree.

:gg the males the eldest was preffered to otherse. The lined

jgcendants of a person $hey survived sttod in his place if

‘was dead. If there were no males, the femalea of the same

gree took the share together. An eldest son was preffered

f;females took together as co-parceners. If there were no

ned descendants then inheritance went backwards to ancestors.

us the father of the deceased person took the property

llowing the nkove principles.



re are the rules as laid down by the Act.

: The rules for the actual distribution are also laid douwn.
yﬂ property goes to the children it is divided equally. The
} case applies to the grandchildren or lineal descendants.
like manner all in the same degree of lineal descendants
great grandchildren take equally. If the descendants are
,:;n the same degree and the persons through whom they
fajpdld: are dead, the property shall be devided among such
b as to correspond with the nearest lineal descendants who
iad and then distributed to the remote ones surviving.
fﬁ;therc are no lineal descendants the property is distributed
rstly to the widow them the next in degree ~gtarting with the
.;fp In the event of failure of this the mother of the
:7fed and his brother and sisters take in gqual shares. 1If
"in dead their children take equally their parents shares.
brothers and sisters arfe dead and have no children, the
takes all.
7}5‘ case there are no lineal descendants at all nor the
her or mother the position is that brothers and sisters and
:? children take equally. But in case none of all of them
: ve the property will be divided to the kindred or thase of
gvfmtivea who are in the nearest degree to him. Finally it
; ded that when distributiem is heing done and a distri-
”g”‘share goes to a ehild or suca otmer person, any advance-
L Ilda shall not be takes into accounéz
. This concludes consideration of this system of succession
ich as stated governs thosé who adopt English mode of life
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CHAPTER THREE

WILLS

CUSTOMARY WILLS

e This chapter will concern itself with wills. The fisest

?p chapters have been concerned with succession among the

;ﬁ;r communities that we have in Kenya and emphasis has been
 %tCed on intestate succession. Before the new law of succession
iﬁch unifies all the four systems and forms one éiggle

gecession law for all persons is considered, wills will be
iﬁaidered in this chapter. This is because wills play and
f*l'cnntinue to play a major role in succession in Kenya

;i‘it is this role that is being examined. Importance has

een placed on wills and people have been urged to make wills,
f?:-has been said to solve a lot of problems of identifying

jf‘gets what of the deceased property as the attorney General

L
aid.

. This chapter like the previous ones, will be divided into
ctions considering the mle of wills among the four communities

;;hrately. The first section therefore will deal with wills

ider customary law to be followed by wills under Islamic,

'Eﬁu'and English law respectively. However the section will

%frt by a general definition of what constitutes a will or

f is a will., Halsbury's law of England define a will

}?rwise called a testament as a declaratidn in a prescibed

:?er of the intentions of the person making it with regard

p matters which he wishes to take effect upon or after death.
‘supplememtary will is called a codicil and is simmilar in

;h}e to a2 will only that it is supplementary and annexed to a wil
f:inusly made. This is executed for the‘gurpnse of adding‘bo

arying or revoking provisions of that will =~ .

{%; For the time being this definition will suffices Thus
”f,nain characteristics of a will are that it is a declaration

f a person called the testator, of the intentions as to hﬁm
‘(brnperty should devolve upon his deathe. and takes effect only
ifter death. A will can be oral or written. When there is

A

l{ 3 ......./2
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a will there is testate succession. In traditional African
societies, the art of writing not being knowp, the only wills

that were known were therefore an oral wills ,e This is the

; case then under customary law which regulates the Africans.
ilThe majority of the mral community who comprise the Teatest

- percentage of the Kenyan population are illiterate and so cna
anly . make oral wills. Oral wills are therefore significant.
';As it has been shown in chppter one succession under customary
1-law was largely intestate and there were fixed rules and customs
~ that regulatgd'iag disposition of property. It was however
intated that amm=n had some pouwer of testamentary disposition
during his lifetime.

: Mmong the kikuyu a man had power to make a will. The
*?equirement as to capacity and circumetances under which one
:%nuld make a will were regulated such that those powers could
t be misused., This was to ensure that one did not depart
rom the general rules of intestate successione. One could
:ﬁfiy make a8 will when one was advanced in age or when one

;%:s on deathbed. Thus a young man could not be allowed by the
‘ hiriga to make a will., Both a man and a woman could make
will but as it was seen women rarely had personal separate
property but in case one had, the one could make a will
xispnsing ite It is inferred from the above that one had to

be an adult and under no circumstances could a minor make
,:5mill. One could also not make a will while drunk or being
43? unsound mind. Extreme age as to render one senile and not
_¥hle to fully appreciate what wag going on &lso incapacitated

one from making 2 will and the muhiriga determined this.

However as will be seen when will under the other -
systems are considered, wills under customary law had very feuw
armalities. They were simple in nature and relied more on
?§=ust and understanding that prevailed among the whole

society than an intrinsic technicalrules. The will was a
ldeclaration as to the intentions of the testator. The
?ézncedure folliowed was also Wery simple. Tg make a will one

; mply summoned the close relatives aof the clan. This was when
ne was fairly advances in age and apprehended death. When
ey were assembled one gave one's ‘intentions and directions

8 to how property should devolve. 0One spelt out clearly

0 should get what of the testators property in the event of
Bth.
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: There was no specific number of witnesses required but they
{_had to be a reasonable number and key persons in the testators
‘claa had to be present. This power of testamentary disposition
;;was exercised within the limits of customary rules. Using

. this power the testator could vary the shares of the heirs by
expressely stating so. Thus one could give more shares to an
heir at the expense of the others. Further in pursuit of this

- power of making a will one could also appoint the adminstrator
”,ﬁr muramati reffered to in chapter one. The will became
i‘nperative only upon death of the testator and not other wise.
';There were some limitiations however which were imposed in
";nrder to protect the property and ensure that the family
:fmembers were gdequatly provided for. This was in the sense
 that one could not alienate property to £rangers by way of a
F:mill particularly land. Also one would not use the power of
‘?haking a will to completely disiherit an heir. This uwas
3:hnwever subject to good conduct on part of an particular

H;hair and as seen in chapter aone, oﬁe could disinherited for
freasons such as being exteemely cruel to the parents or for

. being a habitual thief among other reasons.

Just as one had power to make a will, one had also
fpnuer to vary or totally revoke it. This was done by following
fjhe same procedure descibed above of making it. Ekg; is calling
. witnesses from close relatives and intimating thoses intentiorfg
It should be mentioned that the role of wills was not very
}Bignificant among the Kikuyu. I, played a relatively minor part
?}nd rarely did people bother to ﬁake wills, This was due to
ﬂthe very nature of societal fabric. The societywas organised
fﬂwmch a manner that everything was clearly looked after. There
" were Firm rules to be followed in event of death add the
5§ociety looked after the affairs of an individual by supervision
;?rum the clan .

g}he Need to make a will did not therefore assume importance.

' The rules as seen in chapter one adequately covered every
:pnssible situatdon and the heirs and the deceased's property
éuhich was relatively simple was known. _Infact one cften made a
‘will when for some reason one wanted to ;éke provision different
E}rnm those of general custom or one wanted to give a specific
j&hing to a specific individual. In most cases where g will

fuae made, the total effect of succession was the same as teht

" would have been effected by intestate successiaon.
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By means of a will under this system one could make two

" kinds of beguests. The first is a bequest not stating expressly
;mhn could enjoy the bequethed property and the second was

a beguest to a specific person for his own enjoyment. The
 first one was in nature of a public benefaction analogous

to the English charitable bequest. An example of this was

- a bequest for the purpose of building a mosque or other
:reaaun FoazPublic benefit to the muslim religion or giving

 to the poor . .,. Contrasting such'a case with the customary
vlau it is founw that no such thing existed under customary
;jaw. Such a point alsoc emphasises the role of wills as in
gsuch a case were it not for such a will such devolution

ﬁ}ould otherwise not take place. The bequest should also

ibe something capable of being enjoyed and could not be
;something such as a tree or obher such thing. The muslem
jaspect of making a will was also more complex than the
;custumary law as there were such rules that a bequest could
ihe made to an unbormn child. Such a thing could not be thought
qbf under customary las as it only considered there that were
}living. This was however qualified by the fact that such

fa child had to be conceived at the time of making a bequest.
1As evidence of this the rule was fixed that a child had to be
‘born within six months of making the bequest. Péfperty had also

"'to be existing at the time of making the bequest. ¢ .)

There was no particular form that was reguired. The
jmualim will was not hampered by technicalties and what was
ﬁnecessary was merely to infer the intnetions of the testator.
fhe will had alsoc to be witnessed but no particular number
‘of witnesses was requirede The witnesses to a will were not
fﬁarred from inheriting uﬁder ite But this was provided

:the other heirs consented. If a legatee died before the

. testator the becuest became invalid. But if he dies after
‘the testator but before accepting, his heirs accepted the
'prnperty for him and took it:"( , Wills under Islamic
System unlike English system were largely an open affair

;@nd not intrigued with secrecy associated with English Wills/
iIn making a ®ill one could impose conditions under which
?devolution could take place to the beneficiaries and if they
;fmere not fulfilled then they do not take. Express words W%?

g.tu be used in a will and.no particular words were required.

& It was also under the will that one appointed an executotr tg
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carry out the administration of propertye The will could
‘8lso be varied, added to or totally revoked.e This could

52 done expressly or by subsquent making of a bequest already
made to Dthers.6 -

That was the position and role of wills under this system

HINDU WILLS

Coming now to the Hindu system a simmilar pattern emerges.
L”e’main ideas behind a will are common to all systems except
variations due to diversity of the communities they serve.

The early origin and history of a will under Hindu law is
i@ubtful. It is not clear whether the will was introduced

ﬁiom Europeans or borrowed by Hindus from the muslimg7l

However the concept of a will wad known and it is this that

will be looked at briefly. As seen earlier the type of successior
; very much dependent on the mode of property ownershipe.

t was further seen that Hindus largely had the idea of joint
fnership of property. this was also reflected in their nature
* wills. The property being joint, no one would dispose of it
Gymeans of a will. However there later emerged a system of
tparate ownership when one was able to acquire some property
'Ethout using the common stock. This separate property one
puld dispose of by means of a will! .7 The fact is that
;ndus had testamentary capacity so long as one did not purport
) didpose of the family property by means of a will. Thus
_;re was distinction between testamentary capacity and
ipnsitive power. 0One could have testamﬁntary capacity but

lack power of disposing some property.

The main features of the will as known to Hindus houwever

' more or less simmilar to these in other systems. These

'?e developed and ultimatégdy introduced to apply to Hindu

- Kenya. As earlier seen the development of Hindu succession
in Kenya started with the 1897 East Africa Order-In-Council.
ws Hindus were to be regulated by Hindu customary law. Also
y order 22 of 1898 the Hindu wills Act 1870 uas L i,

Hindus thus have testamentary capacity during lifetime.

For one to have capacity one must be an adult having

ttained the age of majority. Soundness of mind is also another

sguiremente.
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'These are the main essentials and there are no restrictions
except one cannot dispose by mears of a will what one could

i
' not have been able to do so intervivos.(

' The other main features are a kin and simmilar to English

‘wills as in the Hindu Wills Act 1870 as the major characteristics
;are the same. These are in matters of execution, forms,
:revocatian and so on and it is considered better to deal with
ﬁthe will generallyas known today in the following chapter.

'Su now it will suffice that Hindus can make wills but ideas

:hre largely English and simmilar and will be considered next.
This is because the Act, Hindu wills Act 1870 is a mere

application of the Indian succession Act 1865.



ENGLISH WILLS

}The final section of this chapter deals with the English form

' of wills known understatute law. The early history of wills

. is not clear although it is clear wills‘ were developed

' quite early. Early wills took many forms and were very much

- tied up with religion. This was in fear of death and what
.-mas awaiting one beyond this world propmted one to make

peace with gne's God and wills were used to provide for the
church and other charitable instituidons. For better treatment
- of these early forms of wills the_reader is reffered to

' Ppllocks' ENGLISH LAW VOLUME II A

What is clear iithat wills became developed to the forms
they are now known today. As has already been seen the idea
of 2 will in all societies was_characﬁterised by common objectives

- This was to égable & one to dispose off one's property during
r

' one's lifetime. The will has therefore all along been an

* instrument declaring the testators' intentions as to what

T éhuhld happen on death. The will as known to the English
Community was much more developed and imbued with great
technicalities of forms and procedure which often hampered
their operation. This was unlike thevery simplified ones
known to systems such as customary Raw. The will was the
intrument or testament of declaration of intentions as to the
disposition of property on death. It was aqfa}atory in that
it took effect only on death or after death{ (°

There were various essentials that were prerequisities to the
making of a valid will, The main were that one had to have
capacity. For one to have capa€£f¥hgag QS “EP &FtiggaEH&i'a.SounA
Both men ad women if adults had capacityAmind to have a sound
memory and understanding of the nature of the act. This uwas
to enable one to appreciate the effects and consgquences
attendant upon making a will. Unsoundness of mind could be
caused by any reason such as being sick or due to the effects
of asles alcohol. This capacity had to exist at the actual
time of making a will.

After these reguirements as to capacity of making a will,
then there were reguirements as to the form of bhhe will. The
will had to be in writing. The testator had to sign the will
but someone else could sign for him on his beh&lf provided that

someone else did so in the presence and under the dlirection of
of the testator.
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;bourse the will had to be witnessed. The number of witnesses

: fixed at two. These two witnesses had to be present at the

me time and actually witness the testator signing the will which
Ening had to be at the bottom or foot of the will. The witnesses
tested the will by also signing it to signify their fact of
tnessing it. A supplement could also be made to the English

11.

p This is of course the codicil. The codicil was no different

ﬁ the will only that it acted as a supplement to it. Its function
»}to add to, vary or even revoke qge will., It was annexed to

2 main will to effect these changes ( ., There were also

{ations wherbBby a joint will could be made. That is two or. more
1funs in most cases, husband and wife made one joint will,

{8 joint will atempts to dispose of property belonging to teo

inre testators but owned separately. This was simply the amaking
¥ME single intrument. There was also the mutual will. This is
jill whereby the parties thereto agree to confer reciprocal

gfits to each other. These are however separate %ﬁ%ls but they

ﬁie made in single documents or even separate ones - b
;;It was these kind of cases that often complicated the nature

;ﬁglish wills. Having complied with all these substantive and
{idural requirements as to the making of a will, the testator
f”ﬁeclared his intentions in the instrument. That is houw

{krty would devolve. Through the will the testator also appointed
sxecutor who would administer the will to effect the wishes

ﬁe testator and distribute the property. There were however

s far more complicated than in other systems that could

late 2 will and render it in effective. Some factors had to
éserved. The property desired to be disposed of .had to be
Q;ﬁftainable e The will itself had to be certain. Also one

;inot use a will to intend unlawful activities or use of

;&ty. The beneficisries under a will also had to be  as

;fnable. Theee were also some factors that could disqualify

from inheriting under a will. On top of the list was a

irer of the testator. That is if one caused the death of the
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included coercion and committing some fraud in order to
under a will., The witnesses to a will 359 their close

jdred were also barred from taking under it. .,
¢ Just as one hadi power to make a will, so @id one have

N

r to revoke it. There were several ways of doing this. One
revoke it by means of a codicile. O0One could also do it
ixecution of a subsquent will. Physical destruction of the
.:cuupled with intention to revoke it also served this

jose. A will also terminated automaticcally upon the marriage
f;estatur unless it was made in contemplation of that

f%ge. However a revoked will could be revived. This was

fty means of re-execution of the original will ¢

o g5 .—/’/
‘These were the basic concepts of a will as known under

lish law. These ideas were later to he imported to Kenya
Wwas through the process of reception of English law via

g;hat was looked at in chapter tuwo. The will being the

of testamentary succession came through the Indian succession
65 that was seen in connection with intestate succession.
;imentianed in that chapter the Act was a codifying Act
Adified the English Law and simply moflified it. This
received to Kenya from India. The position of the will
the English System therefore is found in the provisions

Act. It is to the Act that attention is now turned.

law of succession Act also borrows heavily from this

it seeks to impose English System to all communitieé% R

t is necessary to look at this Act. As in the previous
the pesition of the wills as provided in the sections

Act will be summarised here. These are contained fraom

s[TY OF
LIBRARY

der the Act for one to make a will one has to have

ns.46 {

;q the age of majority and be of sound mind. Women

30 make wills., Deaf, dumb or blind persons can also
%mlll if they are able to know what they do by ite The
categorised in two, one _is the unprivileged will and
r is the privileged ones ( o

with the unprivileged will, it has to be in writing
to be signed *hy the testator or by some other person

s direction andin his presence.

Y

....'./



:yg will was has to be attested by at least two witnesses
zﬁa must actually have seen the testator sign or fix his
i@ark on the will. Each of the witnesses has to sign in the
esence of the testator. These are the basic requireméats
;*bring about a valid will. Under it one can also appoint
ﬁﬂexecutur or administrator who will adminster the estate.
L

o Under the Act also a will may be invalidated by some
:tdating circumstances.This is where it is obtained or made
g8 to a fraud or the testator coerced into making it or
'%;surized by some wundue influence to make it by anyone.
Ifwdicilcan also be made to add to, vary or outrightly
guoke a will.e Thus a will under the Act can also be revokede.
arriages here also terminates the will unless will made
;%pnntemplatinn of the marriage. This can also be brought

;yt by express writing or some other Act that destroys

"1¥mill with an intention to revoke it, |ikewise the will

"g‘be revived and this is done by re-execution once again
blgxpress acts. Mention should alsoc be made of rpivileged
fisa These are wills that are made by soldiers involved
‘?n expendition or engaged in actual warfare or a marineg
 sea. One must however have completed the age of eighteen
1;3. Privileged wills may be oral or in writing. These

e privileged in so far as some requirements to a valid will
dispensed with., If it is written by the testator, it need

é‘be signed or attested. One can also simply give irngtructions
‘witnesses and there may later be reduced to writing and

r'm a will. These are the main.characteristics of this

,ﬁd of will. They may also be revoked and further they

f:me null after expiration of one month after the testator
;sas to be a privileged person. The reasons behind such

A;es are sound and really obvious as to need explanation.
:;unuld be difficult for these servicemen to be able to comply
ith all requirements at difficult and often urgent situations.

foregoing are the main issues that may be mentioned under

fﬁlish and statute or modern form of wills.

.oo.oo/.":
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seen that
idea of a will was Known to all systems. The basic concepts
were the same anﬁ*!lidwi&l‘played an important purpose in
effecting the wishes of a deceased person. The customary
will has been shown“to have been relatively simple and rare
It was highly regulated by rules to rprevent misuse and
distribution of property at mere whims of a testator but
rather to try and follow some general standards and pattern
just as in intestate succession. Its form is still used
now in rural communities but the elite follow the English
form of wills under:The African Wills Act cap. 169. This
was imposition ofithe English idea of a will. Partly for
this eas the belief that customary l%f cannot be able to

dispose of modern forms of property.

The Islamic will was also shouwn as important but
restricted it was more advanced thab customary one and
entailed more formalities and use of a will or not,
had great effects on Islamic succession. As for H{ndu
amd English will it has been seen that the former now
follows the principles of the later and are contained in
statute. It is more substantive and involves lots of
technicalties of procedure in making, execution construction

and is most developed.



38

FOOTNDTES TO CHAPTER THREE
Daily Nation December 15 1981
"HALSBURY'S LAWS OF ENGLAND VOLUME 39"
(Third Editon Butterworth &Co. London)
KENYATTA, J. "Facing Mount Kenya"
(Heineman group of Publishers 1961)

KURIA,G.K. "Muslims and Africans and the Law of succession
Act Cap. 160 Laws of Kenya" 7
COTRAN,E. "Restatement of African law, Kenya (II) The
law of succession"
(Sweet and maxwell londaon 1969)
KURIA,G.HK. "The lag of succession in Kenya"
See the African Wills K;t Cap. 169 Laws of HKenya
MULLA, D.F. "Principles of Muhamedan lauw"
4 (Seventh Edition N.M. Tripathi & Co. Bombay)
EBEARL .- Do "Text book on Muslim law"
(CroomHelm Ltd 1979)
Supra, footnote 8
ABDULLAH, Y.A. "Holy Quaran: Translation & Text"
EL BAHURI, S.A.B.H. "Handbook on Muhamedan law of Inheritance
Translation by Mitchell, P.E.

(D.L. Patel Press for Government printer)

Ibid
Ibid
Ibid
Ibid
MAC NAGHTEN, W.H. "Principles of Hindu & Muhamedan Lauw"
| (Third Editon Williams & Norgate)
DERRETT,Jd.D.M. "Introduction to Modern Hindu Law"
(Oxford University Press)
MARKBY, UW. " Hindu & Muhamedan lauw"”
* (M.C. Mitlal Publishers 1977)
Supra footnote 17
East Africa Order - In-Council 1897
MULLA "Principles of Hindu Law"
Hindu Wills Act 1870 )
Pollock, Sir F "The History of English Law"
(Vol II Second Edition Cambrigde University
Press 1968)
WILLIAMS, W.Jd. "Wittiams on WIlls
(Third edition London Butterworths 1967)

Supra Footnote no. 2

THEOBALD, SIR, H.S5. "Theobald nn ti11-=



39
(Thirteenth Edition Loddon Steven &50ns 1971

‘Supra Footnote 24
Supra footnote 2

KURIA, B.K. Supra Footnote &

Indian Succession Act 1865

Ibid

'ARTHUR PHILIPS "REPORT ON NATIVE TRIBUNALS®

% t ipma
L BRL N
B
]
¥ovg g 3
& Gep b 4 e % b
~ b i + 3 9 ng de P gy agy Y e B g0 s
ya Y i mLhiegr lsup hesve
5
¥ .A: y # _}
o € & & b
& 4 73 L L1} H & Hie
< ;
; e
2 g . " - = = = .
¥ Wil J i S k3 5 5% 52
&
b3 i o & SLEmn
13
i
/
£ % ;
4 v 3 » *
R e |

o




CHAPPER FoIR
THE LAW OF SUCCESSION ACT

fourth and final chapter will deal with the law of
’Epn Act (cap.160)\' '« Having seen what the previous
iT n laws were dander the four systems, the new position
e considered here. The four systems it was seen were
li¢ne historical factors which need not be repeated heree.
“~ﬁha of Independence the constitution further recognised
f:ince of the four systems and various section were

'fj in it to protect them. These were seen earlier but
] ily be repeated for clarity. Section 3 provides that

stitution is the supreme law and that a}l other laws have

B tant with 142 -

;f«fan 70 protects fundamental right\genarallygi .« Section
:icllly protects the freedom of conscience which includes
‘fif'thnught and of religinkk‘ .o Section 82(1) outlaws
‘ ?2.ry laws along tribal or racial linegéf fhis

i . '
ver qualified by section 82(4) which provides subsection

nnt apply so far as discriminatory laqs relate to

al mstters.’
.. . "
_” Uiﬂg.
N foncy

er it was realised that for the sake of national unity,
.'»1 ani

lcg;; system was indispensable. It was in this light

e iaw 1

chieve this unity that the then President of Kenya appointed
Pl reconmec:

ssion on law of succession to

meion Rct.

_jFJt was on this basis that the four systems
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however not to come into effect untill nine
ar and 1t only statted operating fron July 1981,
itponement of operation was in accordance twith
5.[f:ﬁﬁéle recommedations. This accuraing to the
I ers uuu;d give time to tréin personnel that

‘ ‘required especially in matter relating to admin’
BeRd’in order to give the desired publicity to . .

f{?i'iunra of the provisions particulary with respect

g . \2
. making aspects. ! ' 0One may also add here that 3
: (£ needed & me f

‘were Rot yet ready for it. This was because the Act FS-¢'e “° .
§= Prepaced

;ﬁ”‘fiﬁiéal and revolutionary changes and no doubt,

LS.
L

accordingly to accommodate the new notions it

'g}fEF Now a look will be made at the major provisions

g*~rutdrfing with provisions for intestate Succession.

,;'fdiiaiunl for intestate succession are contained

) to 4O. It is firstly provided that the Act ((» g:{;
b‘ A

O

e

:T*%plv to certain areas as the Minister may by notice §%&*‘a
B

i%@i“Specify. This was also in accordance with the v“§¢m~“
o

jﬁﬁ;‘{i recommedations as they felt some areas are Y
“}f?igié and are not yet ready for the new law but need
.;f»fiﬂiéa(f-ﬁ The following areas have been specified;
-’?ﬁfkfﬁa, Marsabit, Samburu, I%;oln, Mandera, Wajir,
_»,1:ﬂl§ir, Lamu Kajiado and NarnLjﬁ, . In areas
1 ‘“”3b¢c1f1Id, it is the law or custom of the deceaseds
-:"'; _'Qiﬁlt will apply. Intestacy is deemed to be a

1;ﬁ%ﬁfrcby a person dies 4o’ twithout either having

mé
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iﬁx}l or having made one but which for some reason
ugfwahle of taking effecte.

ffﬁil kina os case, in a monogamous household
ﬂéiglnlll.d had children and also leaves a surviving
7_;6 fhe personal and household effects will be taken
:;2 se. The spouse will alsoc have a life intrest in
‘€p>?cl1due of the net intestate estate. This life
'}qi;l however determine upon re-marriage if the

A¥ 8 widow. The converse position of a widower is
ﬁ”fdcd for and one can conclude it does not apply to a
;{1;1hua if the spouse is a widower his estate will

te ine by reason of remarrying. The rationale for
San only speculate is because that in the case of
iirge goes to join another family altogether upon

.5,9' while in the case of a widower, he still remains in

“”;lfnmilv and only joined by an extra member upon

il
 or in event of death of the spouse the estate will

rr age. Upon determination of the estate going to the

i; ;lve to the surviving children equallye. This is
'éé}i;e of sex or marital status and as will be shouwn
;;llmajur departure from the previbus position. The
f#q?;4hnuever the power of appointment during lifetime.
 g;ét be exercised by way of a will. This is the pouwer
‘Tt ;ome property to the surviving children according
;*qiqhes of that spouse. This power can however be challe

,f court by a child where achild consider that the pouwer
x ¥

-jﬁgtment is being improperly exercised or withheld.

bl 41 7
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In the case of a polygamous household the estate of
deceased shall in the first instance be divided among the
"houses". A house here comprise a wife and her own children

This division will be proplionate.according to the number
of children in each house but also adding any wife surviving
the deceased as an additional unit tothe number of children.
The total effect of this is that a house with more childen
will take a bigger share than one with tesseérennumber of
childrens This is also another major departure from the
previous position where the property would have been divided
in equal shares to all wives. This will be developed more
later in the chapter. After this first division of the
property accordimrg to the houses, the property going into
each house is once again divided following the principi¢: set
out above applicable to monogamous households.

Where there us @n@ surviving spouse but no children,the
spouse shall be entitled to the perschal and household
effects of the deceased absolutely and first ten thousand
shillings out of the residue or twenty percentum thereof
whichever is the greater and l1ife intrest in the remainder.
which determines upon remarriage if the spouse is a widow
Upon determination the property shall devolve upon the kindred
as will be seen shortly. Where there is no spouse but only
children the property shall devolve tbe them equally. UWhere
however there is no spouse or children left then the property
shall devolve to the kinfired according to a préority set thus;
father, mother, brother and sister and any shild or chidren
of deceased brother and sisters in egqual shares; half brntheré

and half sisters and any of their children if they are dead,



relatives who are in the nearest degree of consanguinity
uptoand including the sixth in equal shares, Failing
survival of any of the above the property devolves to the
state asBONA VACANTIA., The above priormty also follows

been
when a life interest determines, Where there had some

advancement to any heir or house, this will be taken into
account in determining the share to accrue to such heir or
house2+\ 3 Those are the basic provisions of the Act as
regards intesfate succession. Now follows a short analysis
of these provisions in the light of the pré&vious position
of the four systemss,

Starting with African Customary law, it is clear that
these provisions are revolutionary and radically depart
from the previous position seen in chapter one. Whereas
the commission had sta - ted that it setfto.. the recommedr :

a law compatib4l with African way of lifés( 5) 4% dis

clear that this is not the case. The Act does not incor-
porate any of the main principt£s formaly governing the

ma jority of Kenyans. The most conspicous areas are those
dealing with widows, daughters and the distribution among
the houses. The previous idea have been completely ab%@oned

=

and the nw law runs counter to customary law { /' ), The reason

fox thesg,one is conviwed are Jue ro tre Lot zhil - She

7 rexiicy aia was ©o Impose Tfic £nglfIsfi Succession

lya on all people whether,they like it or not,
LS submitted is the case though Mr, Justice Contran
and member to the Commission denied this at a

\7

adressed to% the University { ' ), The new position
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is that the widow in effect takes all the property unlike
before, 1t is she then who gppertions to the other heirse

The daughters now have equal rights with the sons and share
equally., This is contrary to the African philosophy.

Ideally daughters are supposed to get married and go to

live with their husbands. They become part of a new family@md
are in assence divorced from their father's family. The sons

are left at home and comntinue building the home, Only an

Q dow hters,
gkward situation would result where,part of a new family have

to divide land with their brothers at homeo, As it were, they
will be ?aving one fact in one home and the other in a diffe-
dau sle. P2t Al
rent oneoﬁvThis is just like two strange families sharing a
common land., This cannot augur well for the development of
the family network. It is true it does happen in other legal
systems like the English one, but the point is that it is not ~
in harmony with the African philosophy. The Commission itself
reported that there was"a very strong feeling amongst the
African population thatrmarried daughters should receive no
part of the Inheritanceo(18) This goes to show the African view,
not because of any specific legal reason thét they should not
inherit, but simply due to the "strong feeling" and this is
what is being referred to as the African Philosephy. The </

Commissioners Simply dismissed this on the ground that they did

not think it desirgble in the Kenyan circumstances to differen-

tiate between sons and daughters.iclHowever this recommendation
was not ill-intenticned as they felt the paramount consideration
should be the means and needs of children. This it is submitted
; > : i o
is good but the outcome should have been some kind of proprtion

other than outright equal shares. This could be by way of



giving married daughters some shares should they be needy.
It should be noted that males have duty _ to maintan the
female and hence the distiction at the customary law.

This position was brought about by a misapprehension
on the part of the Commissioners that African Customary law

(19)

did not provide for widows and daughters, This may be
explained by the composition of the commission. The
Commission was largely and out of proportion comstituted of
non-indigenous persocns and no doubt this influenced the end
result of the Commissioner's work by being heavily leanea against
indeigenous notions., But as going through chapter one will
reveal the fact is not that the widows and daughters were not
provided for. To quote from a writter widows and daughters
hafl a kind of "floating charge', They were entitled to be
maintained in the case of a widow during lifetime and had a
shters untill such

[o
>

life intrest. <The same applied for da
time as they got married and if they did not they were entitled

(20) There may not have been

to remain on the father's landse
eguality in this system’but it was accepted as just and fair
among the African and it surely deserved to be respected,
However it is accepted that things have changed and the rule
needs modification but it is submitted this should be gradual
and nds outright imposition of a system not familiar to most
pgople, The Commissioner viewed it as if they were mnot
provided for at all,

These provisions will only enhance many disputes amon the
P p

&hildren, widows, parents, and brothers,
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The new law provides only widows and children iherit. This
excludes others like brothers of tne deceased who might be
needy and weculd have been entitled under customary law, Sach
brothers cannot take well married daughters taking all when
they ahve ntothing. It is not argued here that they should
take to the exclusion of daughters but hey should have been
provided for whether they were maintained by thedeceased or note
Another major departure is concerned with distribution
among houses. The new position is that property sahall be
distided according to the number of children in each house,
Whereas this might sound equitable and just, and it is sub-
mitted it is so, the Commimsionera did not seem to have looked
into the underlying rational behind equal distributuin to all
houses irrespective of the number of children., This like
many other rules was widely practised by practically all
African Communities and therefore embodies the African philo-
sophy of life., 1t was the vaiue therof which was important,
The rule was based on equal recognation of all widows as being*};
egqual worth and respecto(zl) This may be another ground for
litigation These are the major highlights where the new law
did not seriously take account of the customary law. The
differences are gr;ve and it is ddifficult to reconcile the
new Act with Customary law. The exceptions where they are
provided for are lukewaem but these will be iooked at when
considering the place of wills. Though there are no doubt
some noble provisions in the Act as society is changing and
soon will adopt itself to modékrmnrconditions when the new law
might be best, thecommission should at least have honest and

openly say that the new law.is forein modeled along the Indian

Succession Act 1865 and not akin to Customary law. or t

he other
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comnunities. ThesAe¢t did not take into account the

lifestyles of :the people. Further illustrations on this

will be made when dealing with the will making aspect of the
news Now to turn to the Islamic swstem, here it is equally
disastrous if not worse. As a writer has charged the Islamic
law of Inheritance has been completely abandoned and that

the Muslim world kunows no parallel to such wholesale abandone-
ment of Islamic principleso(zz) All the provisicuns in the

aew Act have no congruence with the Islamic system as seen in
chapter one. The Islamic law of Succession is derived from the
Quaran which the true believers of Muslim: faith are not
prepared to dessert. This will only pose problems for the new law.
Law is clearly supposed to give effect to the wishes and aspira-
tions of the people. This is in order toc enable them to lead
the kind of life thatthey want. If the law falls short of this
then it is apt to be desrespected. If the objections of the

Muslims to the new law are not considered, then the true

believers may simply ignore the provisions of the Act. In this
way they will continue regulatioa; succession according to the

Islamic law the provisions of the Act notwithstanding,

oy
®©

This is because the new law has no relation at all to t
Islamic position. The new law is not based on a system of
fixed share. Unlike before. All parties under the new law hgve
equal shares. Regard is not given to whether they are not
male or female, married or unmarried. It is these kind of
disparities that led to strong objections from the Muslim
Community, The Muslims were unanimous and adamant in their
petitions thét they wanted to be exempted from application

(23)

of the new law, The constitutionality of the Act may even

2e challenged by the community on the grounds mentioned earlier



50

with regard to protection of personal law by the constitu-

(24)

tion. Indded Mr. Justice Codtran safs he would not be surp-

rised to see the constitutionality of the Act being tested in
the High Eburt which interprets the CunstitutianSZS) Even the
Commission report records the déssent of of one of its members
(who is assumed to have been a Muslim) who took the view that
Muslim law should not be tampered with due to the "overwhelming

(26) Islamic law

evidence" received from the Muslim Community
was said to be fair and equitable and there was no reason why
it should be tampered with was the unimous view of the Muslim
Lommnity. With all these the new law if bound to have probiéms
with this Community and there is a strong case for further

(27) Much need not to be said of the Islamic

review of the matter.
position as it is clear that the Act was no ralation at all to the
Act. However more will be said in the section on wills. This
further reinforces the assertion that the Act is an English model
imposed on the other systems much as the commission would like Keugc
to Thimk otherwise.

The Hindu position is no better. Professor Derrett has also
charged that the new law evidently suits Europeans Henyans and may
be Africans who have been westernised but has no contact with

Hindgd law.(za)

In chapter one it was seen that succession among
Hindus revolves around the institution of a joint family. In the
proper understanding of this institution, it was seen, strictly
there cannot be successions. This is because the property is
always there as a joint family property. Many businesses of
Hindus are jointly owned and some self-acquired property is later
merged with family property by a man is his old age and _ e

' becomes part of the common stock. When the need arose to

divide the property, it was seen this was effected by way of

partition.
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The principals that were followed in effecting this have
largely ‘been ignored by the new Act. The daughters could not ¢
succed so long as the widow was living. _The daughter further
on marriage hecame part of a new family and ceased to have a
claim on their father's side.<T;erefure comparing the new law
with the key principals of the Hindu position one sees a major
departure from the Hindu position. Such a departure can only
lead to disrespect of the law and people may simply ignore the
new law and follow the former po%ﬁon in the aﬁ%%;ge of a dispute
it is submitted the need to resorting to the new law would not
arise.

However despite the great erosion by the Act of the three
systems(it is deemed not necessary to go into the fourth one,
that the tEnglish as the new position is more like the former
under the Indian Succession Act 1865) there could be a possible
avenue to escape the provision of the new Act. This is by
making a will. But this as will be shown is largely inadequate.
The provision of the Act pertaining to wills are contained in
sections 5 to 25. A will in the Act is defined as the legal
declaration by a persaon of his wishes of intentions regarding
the disposition of hid property Q@fter his death and includes-
a codicil. A will it is provided, may be made by any person
of sound mind and not a minor. OUne may thereby make any refe-
rence to any secular or religious law. A female married or not
has the sam%capacity o8 a male. Une is to be assumed to be of
sound mind unless suffg;ing from a state of mind arising from
mental or physical illness or other cause. Une may appoint an
executﬁr. A will caused by fraud or coercion or such other impor-

tunityas takes away the free agency of the testator is void.
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As for the formalities, a will may be either written or
oral. To be vé}d an oral will must be made before at least two
witnesses and the testator must die within a period of three
months from the date of making it. However an oral will which
is privileged, that is one made by a soldier in active servises
or mariner at sea is not invalidated by reason of the testator
not dying within the fixed period of three months. It is
therefore exempted from the requirement that a testator must
die within three months from the date of making the oral will.
Further it is provided that an oral will shall be invalid if it
is puperdeded by a written will, Thus where one makes an oral
will and then makes a written will, the written will shall
prevail and the oral one will be invaihdated. An oral will shall
not be valid if there is conflictof evidence unless it's cgktents
are proved by an independent witness. A written will must be sig
by the testator who has to sign or affix his mark to the will,

In the alternative the will has to be signed by some other
perssn in the presence and under the directién of the testatore.
The will has to be attested by two or more competent witnesses
each of whom must have seen the testator sign or affix‘higf mark.
If another document is mentioned, it will be incorporated *nte
the will,

A will may be revnﬂ%d or altered anytime before death
by the testator. This may be done by means of another will or
codicil orby physically destroying it with intention to reveke it
A written will however cannot be revoked by an oral wil.

These are the basic provision of the Act as regards the nature

and form that wills may take under the new 1am.(29)



Further scanning ef the provisicns reveal that the
Sections are drawn from the Indian Succession Act 1865
and are yghite comparable with it. It should be remembered
the Indian Succession Act 1865 was a codification eof
English cemmen law. Hew then can the new Act incorporate
1ggal ideas? A brief analysis of the place of will will
be made through the four systems to demonstrate this,

With regard to customary law, the only gesture towards
adopting customary law was provision fer the making of
oral wills, This it is suspected was only because were it
otherwise, it would have been unworkable given that the
majority of the population cannot write. But all the same
the fomalities envisaged by the Act for making cf wills,
both oral and written are more demanding thath at customary
law. The customary will was simple and straight forward.
One simply summoned the close relative and declared one's
intentions. The oral will inmmevation has further been
belitt&®dd by the qualifications. Firstly it is inferior te
a written will which maj revoke it, The oral will it was
seen becomeé invalid if the testator does mnot die within
three months from the date of making it. This erodes the
oral will of all its effect ‘and dillutes the noebel ‘prevision
of the Act. Though wills under customary law. were made in
0ld age, there was nothing wrong with the living long after

making it. It is submitted that the three month limit

-

merely inhibits the working of the wills. In effect if is
assuming that one knows the date of one's death abd then

Act according&by making a will that will be within the limited

periode.
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Further the privacy of the family is infringed upon
by the requirement of an independent witness who is not a
member of the familye. The customary will was witnessed
by ralatives who were also beneficiaries under ite. The
new Act infact prohibits beneficiaYies to witness. This
might further hamper its working as most people would go for
relpfives for witnesses whom they trust and also leave property
to. The idea oft it also gives one a largely freehand . One
is not seéstrictyged from alienating property ocutside the famidy
so long as one provides maintenance for dependantse This is
contrary to spirit of customary law. And while on this it
should be mentioned that the defination of a dependant under
the Act is narrow. One should be entitled to benefit from
a wealthy relative if one is needy even if one is not a depe-
ndant of that relative. The whole idea in the Act is miscon-
ceived and not as claimed based or compatible with African way
of life.” Most of the disagreables features of the Act were
based on false premises. The Commission took a static view
of customary law. With this it thought customary law cannot
adopt and incorporate modern forms of property, however the
fact is that customary law is dynamic. Just as common law
developed, so does customary lawe. A further assupption was
that Africans are now wholly used to English way of life and
the English legal systeme. This might appear to be the case
especially when one looks at the urban populace who mix freely
with Europeans in working and social places. But one anly has
to go to the rural areas where the majority of the popul=tion
stay and see that this is far from the case. The idea aof a

lawyer is stran-e to most people (30)

These are a few highlights
that may be discerned by a critical look viewed against the
customary 1= w.

The conseguences on place of wills under the Act have also
far reaching conseguences ogn the Islamic system which is
governed by the (uaran. Most of the provision run counter to
Islamic principles as seen in chapter three. The Islamic will is
limited only to disposition of one third of property which has

also to be given to stranger or non-heirs,.
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This fundamental principal of Islamic is violated by the new
Act. Under Islamic wills also one cannot make a beguest to
an heir for it will be invalid. These are always fixed shares
in the Islamic system which will now disinlegrate and become
meaningless. An heir is entitled to a certain fixed propot-

i (31

but now this has also been upset. According to all

the prowvisions on the will, unless one makes a will providing

that succession should take place according to Islamic law than

the whole law totaly departs from the Muslim faith and this may

lead to the new law being ignored. The Muslims have put forward

as a solution that the provision should be the other way round. T

That is unless one makes a will declaring that succession should

take place according to the provision of the new Act, then it

should take place according to the law relating to one's commu-

nity, tribe or religion as the case may be.(32)
Even"minadr provisions such as the age at which one may

make a will afe points of difference. Under Islamic law one need

not necessarily be of majority age but under the new law this is the

the case. These are major issues of the Act and one can only opt

out of the;Maaking a will and it is the idea of making a will in

order for succession to be in accordance with Islamic faith that

Muslims are opposed to. In any case that not everybbdy will be

able to make a will goes without saying thereby forcing one to

adopt the universal system against one's wishes and contrary to

(33)

one's religions belief. As alluded to earlier the constitu-

tionality of the Act is gquestionable. All these explain why the
Muslim community displayed much hostility towards theAct.(Bh)
As for the Hindus the wills aspect of the Act does not arouse

much contraversye. If anything it does infact improve the situa-

tion for the benefit of Hindu which was not clear before. . e

e



56

Something like oral wills, Proffessor Derrett has urged,(35)

should be out of place for Hindus. He is of the view that the
entire Hindu law of succession leaves a lot to be desired and

in this respect the will under the Act may help. But it is e T
Case with adl B! adus then the best positicn would be Ly adopt @ Vo™

submmited that as this may not be thehrequiring thatLﬁﬁbévgf'gY%rij
succession to be in accordance with the new Act, then should 7:
make a will providing so otherwise the law of his comminity
applies. As mentioned earlier the Hindu Community often look

to India for cultural guidance. Given that the law has been
changed and modified amd much influenced by the English system
and the same changes have effects on the community here, then
the whoel idea is not strange to Hindus as far as testamentary
disposition is concernede.

The position of the English system is not affected as the
previous position largely applies. All principles known to that
Community under the Indian Succession Act 1865 and the comman
law have been adopted and Encurpnrated. The Community is well
versed with the nature of wills as they appear in the new Act
and may be, save slight exceptions, the position is as beforee.

.

The Community is not in any way adversely affected by the new
Act.(36)

In conclusion of this chapter only a few @bservations need
to be made. The object of the new Act it was seen was to ensure
that the®e is one system for all. This uniformity of the law
for all persons was deemed necessary for national unity to
facililitate sound economic development. UWhereas no one would
have any quarel with such well intentioned objectives, it is
submitted they should be viewed against the whole socio-economic

historical background. 0One has to look at the expense at which

this uniformity of law has to be achieved. Thazat is why the
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commission had been cautioned to recommend application of aone

law "as far as possible"® (37)

The whole exercise was motivated
by good intentions but the end results léaves a lot to be desired
as is seen from above anglysis. Of course it is not being

arqued that there is nothing good in the Act, Far from this there
are quite a number of good points in it. The Act if it is succe-
siful brings the law in one codified form and it will be easy to
ascertain other than investigate the law aplicable to each indi-
vidual case. But perhaps the problem in reality is that not all
persons are as yet ripe for one universal law. This could be

due to the diversity of peoples life styles and backgroundse.

The four systems it was seen were based aon acceptance of
equality and human dignity. This was respect for the views of all
the persons though they may be differing. Each community was
allowed to lead its good life as it percieved i® according to its
philosophy. The constitution in the sections mentioned earlier
guranted this and this is the reason for saying the new Act may
be unconstitutional. For the law to be effective it has to repond
to the needs of all people. If it is out of touch with the people
it is suppossed to govern then it will not be respected and it
becomes meaningless. The law is there for the people and not the
pecple for the law. The commission was so obsessed with the idea
of uniformity of the law and stressed it so much irrespective of
race, religion or tribe so much so that it forgot there are other
forms of classes that may hamper achievemnet of unity. More achie-
vement of one law will not guré&ee unitve This is because there
pther forms of classes. There could be economic, Political or even
geographical. One has to accept for example, the fact that there
are rich and poor people and that people adso come from different

localities and this brings about differences among them irespective

of what the law may provide. All these other forms of glasses

rave tn he +=l--—
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It has also been shown that the final law was not really
a creature of merging all the sytems. Rather it was an appli-
cation to all persons of the English law. This was based on
the assertion that all people have interacted and lead modern
lives according to western mations but this is far from the
case. The whole Act therefore was just part of a process that
began way back in 1897. That is the process of anglicising all
people. Not that there is anything wrong with the adoptation of
English law, but this should be done gradually and not wholesale
untill such time as when people are ready for it. The Agtis
good, it is submitted, but only that it is premature. Given
time it may well operate easily. This was evem not at the time
of anachtment and it had to be stored for a good nine years. The
time should have been extended.

It is with this in mind that the will, will particulary be
useful. For those who are not content with the universal provi-
sions of the Act, one can only get round them through the process
of will making and lay down specific individual wishes as to the
law that should govern them. The wills have therefore a key role
to play in the devolution on the property. But as seen they are
not without their shortfalls and communities like the Muslims are
hostile to the idea of making a will in order to facilite enjoy-
ment of their faith, it is theie case that they should enjoy it
without resorting to wills. The wills property so called will also
take quite sometime before beeoming a real part of the majority
of Kenyans and this militates against their effectiveness. Thus
the whole issue will remain confusedand only substitute the problems

that were found in the era of the four systems with others.
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CONGCLUTHI ON

|4

To conclude the paper a review of the issues raised is

necessary. The paper has discussed some aspects of succession
law operating inKenya. This was done by laying down the previous
posifion whereby there were four systems of succession law.

Each system of succession was dealt with individually . The four
systems were seen to have been necessary to give effect to the
aspirations of the people they serviced. The role of wills under
the four systems was also looked at and it was seen that will were
known to all the systems. However they differed in form and
degree of importance. These four systems were seen to have been
at par at the time of Indipendence and a situation was envigaged
whereby they could co-exist. However it was realised that is
one united nation was to be created then all unstitutions inclu-
ding the legal system ithad to be unified. Towards this end a
commission it was seen was appointed with instruction to investi-
gate into existing succession law and come up with recommedation
that would as far as poscsible provide for one uniform law for all
people. The commission published its report and this made into
law in 1972. This law made the subject matter of chapter four.

An analysis of the Act mas>made vis-a-visthe previous four
systems some shortfalls of the Act were considered. The place of
wills was also considered in the Act. The will emerged as an instrt
ment that will be particulary useful. This is because it is only
through the process of making a will that @ne can determine what
succession lau“is to govern one's property. Failure to such
express intentions then the universal law under the Act will applye.

Having seen all the previous four systems, and seen what their

shortcomings were and compared them with the new position after

looking at its shoetcomings,



62

also it is evident then that this area of law leaves a lot
to be désired. Despite attempts to have uniformity of law that
is accepteble to all people success has yet to be achieved. It
is therefore submitted that this area need further review in
doing this the various groups and communities that have intrest
in thelmatter need to be consulted and adguately represented.
Une reascn why the n;ﬁmﬁid not take proper account of the lauws
of some communities was because of its compositon. A more
indegenous commission it is submitted would come up with a law
that is much more acceptable to the indegenouspggple. As of
now the representation being made by some especially the Muslims
Community should not be ignored but should be thoroughly considered
and where there are major differences, concessions should be made
to them. This will be the only way of ensuriig that the law 18
accorded the respect it deserves. It is not being submitted that
the law should revert to the old position as it is realised that as
time goes on so do things change. But it is argued that people
should be given a bigger degree of autonomy. That is of deciding
what law suits them best in order that hey may give effect tp
the philosophy of life they understand best.

In conclusion it is recommended that something should be
done about the new law. This can be done in several ways.

< ‘\Qa ro
The whole j;aw may be T ed but as this would be too drastic

a step to take so sonﬁyafter parring it, it is not the best.

The new law may alsoc be made aptional in the sense that those

who want it to regulate their succession may do so by providing
so in a will. This is a sodution Muslims would highly appreciate
The law may be applied to some communities only de?Ending on

the acceptability to particular communities. Fianlly the law

may be also postponed further in operation. This it is submitted
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would be the best alternative but at the same time those who
want it may prﬁ;idé>su in a will and have applied to them.

This was the solution that was adopted immediately after its
era it ment and the law had to be stored for nine years. It

Aexeztiiah, Y.R
is submitted the period should be extended further untill such

time as there is much more interation among all the communities.
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