SOME LEGAL ARD SOCIAL ASPECTS OF ADCPTION
IR KERYA

DISSERTATION PRESEWTED AS PART OF THE
LLB DEGREE COURSE, PACULTY OF LAW,
UNIVERSITY OF NAIROBI, KENYA.

BY

LYNETT A. MIDEGA

JULY 1980



INTRODUCTORY CHAPTER

My aim in this paper is to examine some Legal
and Social aspects of aioption in Kenya, and to
submit what roles these aB8pects have ployed in the
development of adoption in our country. Throughout
the paper, one finds that there is a lot of emphasis
on Legal Adoption as the ideal institution which can
take satisfactory care of the needs of homeless
infants or childless adults. The law on Legal
Adoption is imported English Law. Iy submission is
that before adoption Law was imported, the African
Society in Kenya had institutions such as customary
foster care, polygamy and traditional adoption which
could in the past satisfactorily serve the needs of
homeless infants and childless adults., Presently,
however, the changed socio-economic circumstances in
our society have rendered these indigenous institu-
tions incapable of coping with the increcased need
for homes required by homeless infants, aond the need

for a permanent and a secure institution.

Adoption Defined:

Bevan defines adoption as, "a legal method of

creating between a2 child and one who is not the natural




parent of the child an artificial family relationmship
analogous to that of Parent and Child.g

The shorter Oxford English Dictioncry defines
£

adoption as, "taking up and treating os one's @wﬂrrl."‘>

The Adoption ActO? defines adoption as the
complete severence of the legal relaticnchip between
natural parents and the childBb and the e¢stablishment
of a new relationship between the child and his
adoptive parents. According to the ict, /doption
transfers permanently all duties and rights as
regards the child from the natural parents to the

adoptive parents.

Adoption Distinguished From Foster Care:

The permanent characteristic of adéption disti-
nguishes it from foster care with which it is often
confused. Foster care is temporary, ond it does not
change the status of the child. Foster core is
sonetines paid for by those who want their children
fostered or by charitable oréanieatians and the child
fostered does not have any right of inheritance from
its foster parents. The temporary stotuc of foster

care, makes it an insecure institution both to the




child and to the foster parents. Unlike fostér care,
adoption is permanent snd it changes the legal status
of the child. Adoption is never paid for and the
adopted child acquires all the rights of 2z n@tural
child including the right of imheritance, ilice
Reggi rightly says, "Adoption is a permanent solution

£
for a homeless child."“a

Texts show that the principle of adoption was
a custom in Greece and Rome centuries agoe This
custom was embodied in their laws. In France and
Germany, countries whose Jjurisprudence embodied
Romen law, adoption was regulated according to the
principles of the Roman Empoerer Justinimn, the father
of the Roman Law. The institution has also been
regulated by law for many years in the Ue.S.4A. In
England, however, the principle of adoption #as for

a long time unknown upto post world war I cra.

After the first world war people became 'tradi-
tional' adopters of orphans and illegitimate children
in England notwithstanding the legal ricks invdbed.ab
This stirred the Public conscience into setting up

committees in 1921 and 1925 to probe such traditionsal



practices. The two committee Reports culminated in
the English Adoption Act 1926. The object of the

act which introduced Adoption to English Law was to
provide for the child and the adopter:z the security
of a permanent relatinns;ip without threat that the
child at some age in later years may be taken away
frogp them. The 1926 English Adoption /‘ct was also
passed to eradicate the social evil of boby farming -

a2 practice whereby people took infants to murse for

Paye

ortation Law K 3

Adoption law was imported to Kenye in 1933, as
the Adoption Ordinance 1933. This was later replaced
by the present Adoption Act. Aims of the /‘doption Bill
were stated by the then Minister for loczal Government,
Health and Housing. The main 2im of the debate was to
import Legal Adoption. The aims of lLezal “doption
were stated as, "to ensure that those children who are
adopted are treated exactly in the same way as
children of naturzl parents, as regards rights and
privileages; to ensure that adopted children would be
regarded as full blood relations or full blood brothers

or sisters of the natural children of the adopters.




Another aim of the Bill was to incorporate
Adoption Societies which had up to then not been
recognised and which would be active in placing
children with adopters. Similarly the Bill was to
remove a number of incohveniences in the procedure

of adoption law as known to English law, Such
intonveniences included reQuiring the consent of
fathers of illegitimate children who were usually
hard to find and anyhow had no legal status or
interest in regard to the child; the trouble parents
had in changing the adopted children's surnames by
deed poils. The legislature resoived (halt consent of
"{llegitimate” fathers would no longe: be required for
adOption_pnrposongnch fathers acknowledged paternity
and contributed towards the maintenance of the child;
that change of surname of adopted children would be
effected by the Adoption Ordinance 1953, by including
the surname in the Adoption Certificates.

The Assembly debates also indicated =znother aim
stated by the Minister as, "to avoid anything of the
nature of baby farming which fertunately has not

happened yet in this country."5

Junless



Finally, and of great significance wag the aim to
make adoption legal. This was stated by 2 nomihated
member, Kirpal Shgh Sagoo. Singh expressed the fear
of the risk of traditional adoption. Ile stated that
those who had adopted ghildren of their nemt of kin,
bestowed all their love and affection on the children,
lived under a constant threat that the c¢child at some

age would be taken away from them.

But the importation of adoption law cannot be
explained only in terms of the aims stoted in the
Legislative Assembly Debates. Historical reasons also
help explain the importation of adoption law in Kenya.

For nearly seventy years Kenya was under the colonial
yoke. Colonialism was rooted in paternclism which was
itself rooted in racism and darwinism, The institutions
of the colonised people were considered inferior to

that of the colonisers. The ‘'inferior' institutions of
Africaﬁ Customary Law had to be replaced by the
'superior' ones, gradually. Thus English law found

its way into Kenya.

Moreover, owing to the Victorian complex, the
colonisers wanted to live their lives in the colonies
as their counterparts at home were doing, 5S04 the
law as it was in England had to be imported to
facilitate this.



A Totally Foreign Institution?

Although I found it difficult to ot one word
i in many of our 'venaculars for the term ' “ontion',
interviews clearly revesled that adoption ic not a

foreign institution.5b

Legal Adoption is o foreign
institution imposed by law but, some . fric:n societies
practised traditional adoption. Abandoned children
of unknown parentage were traditionally adopted.
Children taken captive after warfare were odopted.

The same spplied to children who in timecc 07 Tamine
were given away in exchange for focd? Sut,y foster
care had deeper roots in our society thon traditional

adoption.

Why Legal Adoption?

£

In pre-colonial Kenya, customory fostor care,
tradational sdoption, and pol;gamy7 satisfactorily
served the needs of homeless infants aond childless
adults. Legal adoption was unknown. T"he =2bove
institutions served well because such cuctonmary
practices were inherent in the pecple. cciety
had not been tampered with. No ome had come to look
down on Aifrican practices as repugnant, [.Ooreover
the standsrd of living was low and peonlc could

easily afford to feed a few more mouths, There were



'vnry few children born out of wedlock, /And due to
the extended family system in the African Society
infants were well taken care of even by distant
relatives., There were no such problems as scarcity
of land which would pre¥ent people from traditionally
adopting boys who would later need land for building

their homesteads.

The secial and economic circumstances have how-
ever changed. Due to the high and rising standard
of living it has become difficult to take care of
one more person in the family. The liberal agtitude

in our society is therefore being checked.

Moreower, the number of children born out of
wedlock in our society increases st such o rate that
foster care cannot cope '/with demand for homes for
children born out of wedlock. The increase of the
number of children born out of wedlock may primarily
be explained by breakdown of traditional institutions
which ensured that young persons were advised on how

to take care of themselves.

Similarly, due to the importation of foreign
adoption lsw and with it the institution of legal
adoption, peoPie have become aware of the risﬁ3involved

in traditiogal adoption and foster czre, Traditional



;ﬁ!hnﬂ:tiqmtl adoption has no legal backing. After
;;iiiilg a lot of sacrifice to make a chill live

~ eoffortably, his blood relation can loter come snd
© successfully take him away. This is cloo twue with
 foster care. Both inatizutiona are temporary and
therefore insecure. The permansnce end security of
legal adoption is ideal both for the welfare of the
infant and that of his adopter. The inotitution of
polygamy, where it is practised becasuse the wife is
barren is no solution to the barren

sonene It may

even add to her problems.

The above asnalysis lasys a strong founlstion for
legal adoptiom. The following chapters will there-
fore deal with legal adoption as embodied in the
Adoption Act. In chapter one, I will diccuss
circumstances Justifying the institution of adoption
in Kenya. This will involve an exsminastion of cases
of abandoned children, ill-treated chiliren, orphans,
children born out of wedlock,  children wvho become
available for adoption due to incapaciiy of parents,
and childless adults.

In chapter two, 1 will exsmine the logal
procedure for adoption, where possible, giving
reasons for requirements of the lawe, The lozal

procedure will include answeres as to o nay adopt



to adoption and the legal effect of adoption

e It will include comments on non-payment of
and confidentiality in adoption procedure.

: An snalysis of wha:ithe law had done towards the
~ development of sdoption in Kemya will follow in
.jtditptor three. In this chapter, I will discuss some

: more outstanding legal features of adoption and the
few court cas@s available. This chapter will indicate
the development of the law of adoption from the
colonial era to date.

In chapter four, I will discuss some social
aspects of adoption in Kenya. Such aspects will
include the adoptability of adopted children to
their socictio;fihoy grow up, the public opinion on
the institution of legal adoption, and the role of
religion.

Thcn‘l will have a conclusion to my dissertation
as a summary of what the paper has dealt with and how
it has dealt with it. My concluding chopter will
also include recommendations on how legal adoption

can be further developed.
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_ after analysis that due to the risk of huving a

CHAPTER I

CIRCUMSTANCES JUSTIFYING ADOPTION
&

In the introductory chapter, we submitted

¢hild claimed back by his relatives, Mg o the
impermanence and insecurity of customary foster care
and traditiomal adoption, legal adoption is
preferable. We saw that the effectivencss of our
€herished traditional institutions for taking care
of the needs of homeless infants has been reduced by
social and economic factors. Presently, they cannot
adequately and satisfactorily serve the role they
played in/pre-colonial era. In this chapber we /the
shall discuss those circumstances which Justify the
institution of legal adoption in Kenyae

Abandoned Children?

This sub-topic deals with abandoned children both
of known and unknown parentage. OCbviously, the
children are/abandoned because they are not wanted. /usually
They are abandoned by single :nthers.10 Some girls
abandon ehildron because they do not want people to
know they have given birth. Others abandon children

when they have been chased from their homes due to



ies. Other girls abandon their children

do not want anything to remind them of the past
dr. Yet others, due to igmorance’' sbandon their

r £

because they cannot maintain then fimancially.

. Ohildrem ere ususlly sbandoned in hospitals,
tbins, pit-latrines, bushes and river banks,.
Interviews with Hospital Socisl Workers revealed that
p “ unmerried mothers register under false names

~ end efter birth cbandon  the babies in the hospitals.
Usually, such mothers are not traced, If they are
traced, they sre encoursged to take care of their
babies. Other abandoned childrem are ususlly picked
up by the police or the members of the publiec. Such
cases are reported to the Juvenile Courts or lMagistrates
Courts immediately. The court gives = commiital Court
Order. If the baby's parents or relatives cannot be
traced someone has to be found to give the innocent
badby the ém it needs preferably, one is herself

: BT
in need of a baby.'2 o OF Y



lose relatives., Custom in some commmities

; | that if a girl is made pregnant by 2 relative,
ody should ever want to see the bshy. The beby
even be delivered at home. Traditional
[nstituticns such as eastgnary fosterceare and

,L' itional adoption camnot help here, The mother of
the child may mot be sble to meintain the child.

It is rare to find that orphans are offered for
adoption in African societies. This is because of
the extended family system we have., There is almost
always some relative who will sympathise with an
orphan and take care of him., However, cases arise
where for reasons including the cost of living no
relatives are willing to take care of an orphan till
adulthood. _So-stilcs orphans are trected as badly as
unpaid servants. The best hope for such a child
would be to have someone who is as much in need of

a child to love and care for as the child is in need
of a perent to love and care for him, The institution
of legal adoption ensbles these parties to meet their

needs,



It is unnatural, but there are porents who for
reasons do not want to take proper care of
their children. Most of these irresponsible parents
Efgun single employed girls in urban arcas,., Iututhu wa
 Kahuho'" rigntly reports that, "mistreatment of
children is more common among single women then

 married couples. Some hate their children because they

interfere with their freedom of movement, when they
want to have a good time and do not want o discourage
men frieds by revealing that they have childremn., Cases
of child cruelty are more common in urban areas than
in rural homes. In rural areas parents who mistreat
 their children are reprimanded by elders or relatives
which is not the case in towns". There ore extreme

cases of child eruelty which call for aﬁoptien.15

capac £ P. nts:

Consrary to the present spirit in the African

Society, the co-nission16

reported that due to
poverty, imprisonment, mental or jhysica;l/thero are
parents who Bimply because they care for their
childfen so much, feel that they will have better
hope for the fubure if adopted by others who can and

will do more for them than the parents can do." With

_/ disability,



t to the commission report, I cubmit that
either with sny class ior members of

2 and with Adoption Officer:did not reveal
r cases have arisen. What still happenms in
fuumu is that whon“ a parent is under a
. ty, members of the society both relatives and
latives sympathise with the situation and take
} of the children of disabled perents, together with
f}» parents. Disability of parents will be one
;!uUIGI to offer children for adoption in later years due
i ‘p the disintegration of our customs. Fresently,
. however, officials of the responsible anthorities17
i deny this,

A child comes into oup world innocently having
made no decision of its own to do so, It deserves,
the love and care of parents. When for economic, social
reasons enumerated above, @& child canmnot get this
attention it becomes absolutely necessary to have
institﬁtiont‘like legal adoption to talke care of him.

The need for an institution such @ legal adoption
has been felt and expressed by a number of educated

urban based persons. There has bven been a national



'“!fi-il an institution to help prevent cases of

‘ ; and infanticide when mothers cdecide that

f do not want to take care of their children or when
}fiin‘!nadcrod incapable of doing thiss One such
;;'it broadcast ove: the radio. The call stated
alia, "one way in which we cam prevent the

ment of infants and infanticide ic Lo provide ...
‘women with a public system through which they can be
3jl1vttcly delivered and relieved of those infants
?uthy do not want. That way, we will ab least save

3 the infant from a horrifying fate and at the same

time ensble the desparate woman to be froe of it

- without her having to resort, to Inrder“.1ga

Adoption is the best hope for the wbandoned child
of unknown parentage, the orphan, taboc ¢« :/:© children
“and neglected children, It is also the hope of
childtess sdults who want childrem but cannot naturally
have them. In Kenya we ha®e institubtional foster homes
for children. These homes do all they possibly can to
care for children but even these homes are not enough.
They can only house a very small percentage of needd
children. Concerning these homes, the ﬁcmmiasinn1sb
wisely obsédrved: ".... a true hoge which can give the

child a real sense of belonging to an identifisble



‘or mother is obviously prefersble to the
;'aFv.ky impersonal institutional home™s 1
:; and Morrison also rightly observe in btheir

t, "it is a truism to say that home sarround-

20a

?;v There are childless adulttzob

fqilildr.n naturally, yet they want children to love
»%'iai to bring up/ They want children who can make them
“ experience the joy of parenthood, children who will

be called by their name, and who will take earve of them
in old age. They want their "own" children who will

inherit their property. Adoption is =2lso their best

who caonnot have

hope.




CHAPTER II

The introductory chapter and chapter ome laid the
foundation for legal adoption; In this chapter, we
#hall now examine the procedure which must be followed
%o make adoption legal, and some outstanding elementis

in the procedure of adoption.

irrangement of Adoption:

According to the Aet,21

22

only approved =zdoption
zocieties or local authorities or body of persons
avproved by an adoption society may arrange for the
zdoption of infants. The adoption societies conduct
uopotiations with persons who want to give awey infants
for sdoptiom to ¢nsure such a person understends the
effect of adoption as regards his duties and rights as
u.parent or guardian; they taske care and possessgion of
any infunt offered for asdoption pending arranpgerenis
{for such adéption when it has facilities and they mcke
enguiries and reports as to the suitability of the

infant snd the prospective adoptive parentszs.

Infants get to the adoption societies throush

24 Most of them are however offered

different channels.
by their mothers. A mother may approach the adoplion

officers directly or through social workers. Once the



society is aspproached, a social worker gets acouncinted
with the mother to obtain her confidence, If & mother
iz s8till under eighteen years of age the societies
prefer interviewing her parents. At this state, the
socliety's task is to t:y‘and persuade the mother or
her relatives (if the mother is under eighteen) to
keep the child. If the mother and her parents insist
that the child must be offered for adoptien25 the

society takes possession of the child for adoptione

The Adoption Officer and the Mothert®

Before any other steps are taken, the socizal
worker explains the meaning of 'adoption' to the
nother. The officer ensures that the mother undore
gtonds that once she signs a consent forn?7 she
tronsfers all her rights and duties to the child to

28 The officer ensures the mother

his legal parents.
knows her rights; that she must not sign the consent
form until .the child is six weeks 0ld3’ that she

can apply to the courtao to have the child back provided
the adoption order has not been granted; that she can

gstate which peligion she wishes the child to follow.31

The mother is required not to sign the consent
form until the child is six weeks old because che

should be very normal to imake such an important decision.




gt

~ 8ix weeks is considered enough time within which to
- recover from any psychological effects after delivery.

The mother can apply to the court to have her child
back before an adoption e:der is made because she has
more rights than anyone else to keep the child, =nd
bocause the law does mot encourage psrents to offer

their children for adoption.

The mother is required to state which religion
her ehild should follow becsuse the law requires complete
welfare of the child including good religious educabion.
“he mother's indication of preferable religion to her
child is particularly important where she had begun
Uraining him in a particular religious line. %he
nother's statement as regards religious training for

v}
her child is not however binding en the sucietyﬁu'

e

Arter the above rights are explained to the
nother, the "adoption memorsndum” is given to her to
read or it is read for her and she acknowledges ite
The memorandum explasins to the mother that once the
court makes an adoption order, all her rights and
duties with regard to the child will be permanently
transfered to the child's legal parenta,35
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The memorandum explains to the mother that an
- adoption order cannot be made without her consent

unless she has abandoned.5“ persistently failed to
maintain?s persistently ill-treated or neglected

the child or cannot be found or is incapable of

giving consent for reasons of insanity.
L

The lMemorsndum emphasiscsto the mother that
her consent must be in writing and cannot be given
until the child is six weeks old, that she may
choose the religious persuation in which the child
is to be brought up, that she may change her mind
ond get her child back before an adoption order iz
nade by the court. OShe may apply to the court for
leave to remove the child from the care of prospective

adopters.

The memorandum restricts the mother from

‘reeaiving56 57

or paying any money for the adoption.
1 is excludes weekly payments made to the societies
for maintenance of children while they are still in
the care and possession of the adoption societies,
“he memorsndum explains to the mother that if she
ol teken out an insurance policy sgsinst the
funeral expense of her child the insurer will be oble
t0 tell her whether after the adoption order is nade
the policy can be transfered to the adopters if they
wishe Attached to the memorandum is a form in which
the mother states that she has received, read and

understood the memorandum.
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”4!&0 Sfficer maintains contact with the mother. 3She is
not discouraged from visiting the child, Ohe may still
change her mind and keep the child. This change of
mind is significant and welcome because “every child
should be a wanted child".38

At this stage, the mother offering her child for
adoption is given a form requiring some &etails.Bg
The form first reguires particulars of the child; his
name, address, date of birth, or if he is yet to be
born expected date of birth. If the child is already
born and baptised, the form requires o statement of

his place of bsptism and denomination.

Secondly, the form requires detsils concerning
the mother; her name, address, race, @-fe and plsace
of birth, her religion, merital status, cducation,
occupation, interests and hobbies, her Tinaneial
means, details of other children if any, any known
defect in mother or father's family and aony knowledge
in eitper faaily having had epilepsy, diabetes,
tuberculosis, venerial disease or other mental or

phvsical defects.

Thirdly, the form requires particulars of the
fathers race, approximate age and religion, a state-
ment of whether he acknowledges paternity, vhether he
is contributing towards maternity expences ani if so,

how much. The form requires details of confinement
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arrangements if already made, statement of date,
place and msme of doctor or midwife. Lastly the
- form requires statement of why adoption is reques%9640

and the religion she Wwishes her child to followe

Sig icance of P iculars of Natur Parents:

The particulars of gatural parents recuired obove
are essential because they provide information that
noy later be given to adoptive parents. Intervicus
revealed thst ‘légal,Parents are usually very
incuisitive and reguire a lot of details. I was told
0of 2 case where a prospective adopter commented,

"he must be having brains!" when he was told thut
thie mother of the child was an undergraduate at 2
University. The mother offering her child for
adoption also fills a medical form.

The C Form:

When the six week period after birth has elapsed
cnd the mother has not changed her mind about givin
the child away for adoption, she is required tosipgn
the Consent Form. The form states the name of the
infant as known to the mother ;nd a serial number in
place of names of adopters. The form requires o stobe=
nent that the mother understands the effect of an
~doption Order, and the mother's conditional or
unconditional consent to the adoption as regards the
religion the child should follow. The form is then
girned by the officer, Magistrate, Registrar or
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Advocate who states that he is satisfied that the
nother fully understands the nature of the statements

on the form.

53 icance of the Form:

The Consent Form may be used as evidence of the

notural mother's consent fo the making of the ndoption

Urder. And once the mother has signed it, she permanently

transfers all her rights and duties to the child %o

the adoptive parents.

A letter is later sent to the mother informing

her when the adontion is granted.

~he Adoptive Parents:

CouplosM who wish to adopt a child approach an
/doptive Society. Once this is done, an officer of the
society nakcérinitial assessment of the applicaniao,

Ihis this is to reveal if the couple has a happy =table
rclationship and have adequate means to keep and cducate
the child. VWhen a couple cualifies the initial ascesg-
nent, they are issued with an application form which
they mﬁst return accompanied by their photographs,

4§g Ag!;ggggion Form:

This form states that a child is placed for
adoption to provide a2 permanent home for him where he
will grow up and be a member of a family receiving
understanding care, religious training as well as

cultural and educational opportunities. The applicants
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£i1l in their names, residential and postal addrecces
and certify that they have carefully read the zbove
statement and that they make an application to

receive a child into their care through the particular

gociety in accordance with the terms so stated.

ae

Inyvestigation into Applieants' Back

The receipt of this form is followed by a detailed
investigation of the applicant's background, to
e¢sbablish their suitability for purposes of adoption.
“he investigations involve seeing and interviewing the
c¢pplicants both individually and together and visiting
their homes. The home visits are made to find out if
the applicants have a good house with essential foeili-
ties such as water; to find onékﬁieanliness of the bonmeg
fow mach land is owned and what use is made of it; how
for the home is from community resources such as
gschool and hospitaly the applicants oceupation aond if
they work outside the home, whether there is someone
who will take care of the child in their absence., In
coses of polygamous families, the home visits involve
tolking to other members of the family to find out if
they support the adoption. This includes finding out

the attitudes of the other wives.,

ihe Reference Forms:

The investigation involves getting recommenintions
from referees. The officer sends private and confidential

reference forms to people who know the applicani.s well,
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This reference form seeks details of how long the

F referee has known the applicants; in what capacity he
Imows them; details of whether in the referee's opinion,
the spplicants are suitsble persons to take care of

o child; details of whether the applicants are of

pood character; whether their marriasge is a happy one
and details of whether they enjoy good health.

lleical Repo

This report is obtained from/medical form. The [Ja
form requires details of the applicants names, =cx,
race, tribe, date of birth and dete of marriapge. The
main aim of this form is to establish why the applicants
are unable to have their own childremn, or why they ut
0 adopt. The form also requires details of whether in
their family they have any history of tuberculosis,
diabetes, leprosy, mental illness, epilepaj, sickle

cell~ anaemia or any other inherited disease.

Similarly the applicants fill another form which

42

includes some particulars on the medical form md

§afticulars‘of education, appearance (height, colour)

with photograph,a5a

occupation and name of employoer,
lenzth of time in present employment, hobbies, rcsiden-
tial and postal addresses. The wife is further
required to state her nationality at birth, date and
nlace of marriasge, whether she or her husband was
narried previouslj, whether the wife is divorced,

why they want to adopt?Bb sex and age of the child

she would prefor;44 whether she has had a child of



17

| her own, Once the detailed investigation is completed,
the parties'application is sent to the case commitﬁce&5
for a decision whether applicants are suitable, The
gpplicants are informed of the committee's decision and
if they are considered suitaeble they are told they will
be placed on 2 waiting list until a child becomes
ovaileble. Children are %hever available immedistely
because the number of applicants always exceed the

number of ehildren.u6~

Zhe Child:

It has been discussed how children become ovoilcoble
for adOption.47 Once they are available, the adoption
gocieties take care and possession of them. These
children are usually placed im imstitutions where they
are taken care of at the expenses of the adoption
societies and the expense of those who offer them for
adoption when they are financially able., Wwhen this

has been done, a thorough medical examination follouse

lledical Examinstion:

The Medical particulars form requires the doctor
to £ill in the child's name, sex, race, date of birth,
weisht at birth, present weight, whether the child was
born premsturely and whether the mother's confincmoent

wos normal or instrumental.

The form also requires ctastement of child's
nutrition (Whether it is good, fair, or poor), when the

child began to whlk and talk; whether the child hod any
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affection of bones, muscles or Jjoints, paralysis,
gyphilis, tuberculosis, ears, eyes, skin, nose, throat;
wvhether the child has suffered from measles, chickenpox,
whooping cough, polionyelitis or malaria; whether the
child has had fit and the nature of the fits, any
evidence of disease of heart, lungs, kidneys or liver;
vhether the child has been vlccinsted or immuni-cd
nzainst diphtheria, exposed to leprosy, yaws, bilharzia,
trachoma; whether for his age his behaviours, spcach,
articulation, mental and physical state are normal,

L7 the child is undernourished and neglected, the
doctor is required to state whether goed nursing ond
proper care would make it suitable for adoption, Ihis
cxamination is necessary both for the child's oun
welfare and for obtaining information that must lolexr

be given to the adopters.

o

LY, on Place 3

Once the case committee has approved applicants as

suitable and a child is available, the spplicants are
roouired to see the child and indicate whether thay

accept hime. If they do, an officer of the socicty
checks whether conditions are suitable at their hone

50 that the child can be placed with thenaa after a

Pin2l medical examination. Adoption Law reguircs that
cdoption orders be made only in respect of children
who have been in the care and pessession of the
spplicants for at lesst three consecutive months
immediately preceeding the date of presentation to

4
the court of the application for the order.gaThe three
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mnonths are a probationary period for the prospective
adoptive parents and the child (where possible) to

find if they like each other. The applicants arec

nade aware that the child is not yet theirs. Their
pight to have the child during the probsbionary period
is protected by the lawso and no on§1can take the child

&
away from them without leave of court.

Probationary FPeriod V;s;ts:

In accordance with adoption regulations, an

pfficer of the society visits the applicants regulorly
{o ensure the child is well cared for and to find out
what the applicants feel about the child. The officecrs
findings are reported to the case committee. If this
comittee finds the placement satisfactory, the
officer makes another visit to the applicants hone Lo
c%plain to them the procedure for taking the case Lo
court. £fhe advises them to contact a lawyer.Sa “he
lawyer files a petition in which he applies for the
appointment of the Guardian Ad Litem.

..

The Gu L

The appointment of the guardiasn ad litem ic
required by the statute.55 He is appointed by the
cocurt for the purpose of safeguarding the intercst of
the child. To achieve this erd, he investigates
thoroughly all circumstances relevant to the proposed
adoptione The Guaerdian ad litem then makes a confidential

report to the court whether the applicants statements




are true, In case of an application by one of the
spouses, he cerfities whether the other spouse consents
and why that other spouse has not Joined in the applica-
tion; he indicates whether the mesns ¢f the spplicants
will eneble them to bring up the chiid suitably amnd
whether the applicants understand the e¢ffect of an
ado;&tion of order. The Guardisn ad litem also reports
whether the consent of the child's parents has been
given freely and with full understanding of the effect
of an adoption order. If the child is of an age to
understand,sn this officer reports whether hie wishes
the order to be made. Finally, the Guardian ad litem

submits whether he considers it desirablc for any
special terms or conditions to be imposed in the
Adoption Order.

Adoption Hearing:
Notice of the date of hearing is sent by the appli-

cant's lawyer to all persons whose consent Lo the

making of the Adoption Order is required, the applicants,
the asdoption society and the officer who has all along
dealt with the case and the Guardisn ad litem. All of
thea; people may appear before the Jjudge. The aspplicant's
identity remains confidential from thosec wiose consent is
required for the making of the order. The proceedings are
heard and determined in Chanbers,558 for the purpose of
ensuring the condifential procedure in adoption

cases. Ore an Adoption Order is made by the court,

the child is after the order, adoption and thence-
forth belongs th this adoptive parents, The lawyer

aTPanroas “a Aahtadin a natwr hinddh asnndd Piaada
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which is sent to the eouple.ssb

Supervision After Adoption Orders:

supervision of the adoptive family continues .fier
the adoption Order. This supervision is however carried
out tacfully, for the adoptive parents want to forget
the fact of adoption. The Supervision is often done
by a third party, s health visitor ofan officer of g
~cliniec who is not teld thst the child is adopted,

wbcstions Arising in the Procedure of Adoption:

2ho May Adopt?

hdoption Order can be made in respect of an
applicant,{or in cese of a joint spplication where one
applicant) has sttained the age of twenty-five years
and is st leasst twenty-one years older than the in:ant.56
The law restricts aprlicants, in respect of age
primarily in the interest of the infants wselfarc, The
infant is to be provided with a home where he will
grow up receiving understanding, care, religious Training
a3 well as cultural snd educational opportunitics. These

ore heavy responsibilities which can only be effectively

corfied out by mature persons.

Similarly the Act allows either the father or the
mother of the infant to adopt hine?/® Adoption in this
coge ensures security in mlation to the shild a:d the
parent who has adopted him. The othep parent cannot

atber come and claim parenthood. Since every child




ghould be a wanted child; it is a welcome move for a

¢hild's parent to sdopt him.

The Act slso allows a relative57b of the inlont
who has sttained the age of twenty ome ysars to adop®
hine?® fThis is in line with public opinion and “he
gxtended family system Qp our zociety. A child Delongs
Lo his community or clan. When for some reason Lio
parents caanot take care of him, his society ahd

partieularly his relatives should not let "straner”

tolze him awaye

The Act restricts the making of an adopticn Ordier
in favour of 2 sole applicant who is s male. Lcoson
for this restriction was well stated by the Comnission,59
" eeee !Men who have not been disposed to marry are not
likzely to be sble to make suitable homes for children eee
even widowers are ill cualified by themselves Lo take
core of amall ehildren”. The court may however asaglke an
adontion order in fabour of 3 sole male applicani vhen
it i3 satisfied chat there are special circumstances

which Justify an exceptional messure.

The Act also restricts the making of an adoption
order im favour of a spouse or spouses of a polyganous

61 The Court may only make such order vhere

narrisge.
exceptional measures Justify it. A child sdopted in =
polygamous family risks nistraatnent62 either by the

other wives of the marriage or the mstural children of

the home.
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#Finally, the Acet restricts the making of an adopntion
grder in favour of an applicant who is of a diffcrent
roce from the infant.ﬁﬁ Although loved by his paorents
the ¢hild mey later find he is treated as an unuelcome
ciranger by the society of the adoptive parants.é@ This
iz likely when the child is later tsken to some country
vhere there is racisl disdriminstion. The fear that
children adopted in Kenys may later be subjected o
guch cruelties as racial discerimination is reflected in
the Act®® which states that an Adoption Order shall not
be nade unless the applicant amd the infant reside in
Zonya. All these restrictions are made to ensure the

infant's welfare is safeguar&ad.aﬁ

_Lo FMay be Adopted?

The Adoption Act provides for the adoption of nny
infant who is resident in Keaya.67 Adoption of odnlis
Inown to Roman Law is not provided for by Kenyun Tt
inberviews revesled that some few people have opprooched
sdopbion societikes seeking %o adopt adul%s.68 This is
houever unnecessary. As Sthe Commission rightly obuerved,
' sese legal adoption of am a2dult is a somewhnst meoninge
less conception, ... tPe essence of adoption is creobion
of legal rights and obligations as hetweenr sdopter and
hildy snd there are no such legal rights or obliiations
aother then the right of inheritance after a child has
cone of sge. If such is the only purpose of the
proposed adoption, the ssmwe result can be achieved by

the adopter making e will.“eg
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Every pepson or body who is = parent or guardian of
the infant or who is liasble by virtue of any order or
agreement to contribute tw Uhe maintensnce of the
infant is required to consent to a proposed adoption.7o
Consent is also required of the father of an illegitimate
infant who has acknowledged paternity aond is contridbu-
ting towards the meintenance of that infant.71 Similarly,
the Act requires consent of the parenis of the mother
in case of an illegitimate infant whose mother has not
attained the age of eighteen yaars.72 Minally, the Act
reguires consent of the other spouse wicre only one
spouse has made an applicatioigto adapt.73 Consent of
other relatives74 is not required. Usually relatives
oppose adoption but remain uawilling te take care of
an infant.

The court's power to dispense with the consent
of any person to the making of an a2doption order is
exercised according to an expressly siated poramountey
of iﬁtorests. The interests of the infant come first,
interests of parents and relatives follow and lastly

come the interests of the’applicants.75

The court may dispense with the consent of a parent
or guardian if it is satisfied that he has abandoned,
neglected, persistently failed to maintain or persistently
ill-treated the infant or that he has failed to exercise
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the normal duty and care of parenthood in respect &f
the infant.76 In one eann?eb failure to exercise the
normal duty and csre of parenthood was interpreted to
include the natural and moral obligation to show
gffection towards and maintain an interest in one's
child as well as the legal duty to maintain them
financially. =

Secondly, the court may dispense with the consent
of a person who is liabie by order or agreement Lo
contribute to the maintepance of the infant if he has
persistently neglected or has refused to make the
aontribution.77

Thirdly, the court may dispense with the consent

of a person who cannot be found or is incapable of
giving his consent, or one whose consent is unreasonably
withheld.78 A person cannot be found for instance where
she is written to using the last known address, vhen
advertisements are made but she cannot be found. OUne

79

cose’'” gives an example of when one is incapable of
consenting. This case involved a situation where a
child illegally escsped to England from a totalitarian
rérime and any attempt to communicate with his parents
could have been dangerous for them. The parents vere
therefore incapsble of giving conmsent. But, the phrase

*incapable of consenting ususlly refers to mental

incapacity.
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The test for determining one whose consent is
unreasonably withheld was given by an English court in

o recent casc.ao

the court stated, "a reasonable mot ———
gives great weight to what is better for the child, ller
anzuish of mind is quite understandable but it moy still
be unreasonable for her to withhold her consent. /e

muct look and see whether it is reasonsble or unreasonable
according to what a reasonable womsn in her place would

do in all the circumstances of the case”.

Lastly, the court may dispense with the consent
of the spouse of an applicant for an adoption ordecr if

it is satisfied that the spouses have sepsrated ond are

living apart and that the separation is likely tc remain

permanent.81

s Fees:

To prevent the disgraceful trade of selling and
buying of infants, the Act prohibits payment of feces
in adoption arrangements.5°® It is an offence for any
person, adopter, parent or guardisn of an infant or
adoptibn agency to give or receive any payment or
reward in connection WRhadoption arrangements. Contrie
butions made towards expenses of an Adoption Society for
the maintenance of infants placed at the disposition of
the society are however excepted82b as are payments
opeeially sanctioned by the court or made to an advocate
who acts for any party in comnection with am application

for Adoption Orders.82°



The entire adoption procedure is strickly
cenfidential?ad Any documents and information relating
to the adoption or proposed adoption of any infuant or
relating to the parent or guardian of any such infant is
regarded and dealt with as secret and confidential, by
every member and officer of the Adoption Society and
cvery person having any official duty or employed in
the administration of the Act.52® 411 adoption pro@
ceoedings are heard and determined in chambers. Identities

of applicants and natural parents are kept secret ond

Guardiens ad litem keep all information confidential,

I think the feature of confidentiality in ‘doption
procedure is significant and very essential  in Xenya
where the institution of adoption is largely regorded
unfavourably. Public opinion usually demoralises
adoptive fanilies.82f Lawrence Donovan rightly
obperves that, "confidentiality is designed to allow
the adopting parent to build a psychological rel tion=
ghip with the child without the fear of being regorded
as baby sitters for some other ... and to eliminote the
feaxr that the child will be torn between his loyalties
during his formative years. Confidentiality is one way
to ensure the creation and maintenance of a stable,
varm, accepting environment, a setting that is appepriate
$o the child's physical emotional and psychological
nceds. 86



All requirements in the Adoption procedure,
requirements of details about aspplicants and the infant,
restrictions on who may adopt, appointment of independent
persons as guardians ad litem, courts power as regards
dispensing with consent, non-payment fees for adoption
and the element of confidentiality, all these are for
SRS Sirieen st asepiasiing the weiluwe of She Sntain,
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CHAPTER III

We have seen in the foregoing chpater that the
law requires a rigorous detailed sdoption procedure

for the purpose of safeguarding the welfare of the child.

The child's interests are paramount to zll other interests

5 O
mentioned in the Act.830 In this chapter, we shall

discuss some very outstanding legal effects of adoption
Ordersy, The chapter will also indicate the development

of the law of adoption from the colonial era to date.

Legal Effects of Adoption Orders:

OUnce an adoption Order is made oll rights, duties,
obligations and liabilities of parents or guardians of
the infant in relation to the future custoly, maintensnce
and education of the infant extinguish, The law thence-
forth vests all such rights, duties, obligations and
liabilities in the adopters. All rights ond duties
become exercisable by the adopters =nd enforceable
against them. The relationship between the adopter and
the infant becomes that of parent and child as if the

child was born to the zdopter in lawful weﬁlock.an

Marriage:

For purposes of marriage, the asdopter and adopted
child are deemed to be within the prohibited degree of
consanguinity.as This relationship is maintained whether
some other person other than the adepter, adopts the

infant under a subsequent order.86
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Combénsation:

Once the adoption Order is made, all laws apply to
parents and child as if their relstionship were a natural
one. The Adoption Act87 provides that for purposes of
workmen's Compensation the adopted :child shall be deemed
to be a member of the fagily of that woriman, and the

adopter shall be deemed to be the parent of a deceased
workman whom he adopted as a child.

Orders or Agreements to Contribute:

Similarly, an adoption Order extinguishes any order,
degree of agreement whereby the natural father of the
infant is required or has undertaken 4o make payments

specifically for the benefit of the infant who is born
illegitimate.>8 .here the illegitimete infant is
adopted by single mother, such payments made by the
father cease to have effec* only when the mother sube

sequently narriea.89

An order made in respect of an infunt committed
to the care of a fit person or an spproved society or an
appointed local authority under the Children and Young
Act9o

Persons is #imilarly extinguished once an adoption

Order is nade.91

Succession to FProperty:

The act emphssises th:t an adoption Urder results in
the treatment of an adopted child as a child borm to the

adopter in lawful wedlock for all purposes of settle-

ments or testamentsry or intestate succcssion.92 The
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Law of Succession Act 1972,9233150 gives the =dopted
¢hild the s=zme rights as the natural child, including
the right to challenge a parent's will which does not

provide for him,

An adoption Order made in another country hos the
cane effect as an adoptien Order under the Kenyen ict if
its effect according to the law of that country is
substantiallj the same. Under the present law of Kenya,

Uhe nationality of a child is not affected by ‘his
adaption?ab

Good Care and Discipline of the Child:

As already stated above, the adoptive parents acquires
the status of a natural parent once the order is made,
The law enjoins him to take good care of the infant and

o diseipline him.?* The Children and ¥oung P

prescribes penalty for wilful assault, ill-treatment,
neglect, abandonment or exposure to such treztment of

children in any manner likely to muse them unnecessory

suffering, or injury to health.95

4 person having custody, charge or care of a2 child,
is déened to have neglected him in a manmer likely Go
cause injury to health if he has failed to proviie
adequate food, clothing, medical aid or lodging to hin.
.8 regards discipléne, the law upholds the right of the
porent or any person having lawful control of the child

%o administer reasonable punishment to him.



According the the Guardianship of infants ﬁeﬁ,gﬁ
on the death of one of the infants parents, the
ourviving parent alone or Jjointly with a guardi an
sppointed by the deceased shall take care of the infont.
12 the guardian appeintedé by the deceased dies or

refuses to act, the court may appoint snother guordian

to act jointly with the living parent. )’

In case of a judicial separation or divorece of the
narents of an infant the court only makes an or or of
custody that is beneficial to the infant's welfare
including his education and upbringing. The precent
position is that the adopted child is trested by Kenyan
Low in all respects as the natural child. GScanty cuosze
law available shows that this has not always beecn the
¢ase in Kenysn law. Cases reveal that there wos o lotb
of uncertainty concerning the status of the asdopted
¢hild during the colonial era.

In Exparte Bhagubhai Bhanabhai Applgcggg,gﬁ a
99

deportation order was made”” ordering the applicant to be
deported as a prohibited immigrant on the ground that his

entry into the colony in 1947 was unlawful, becaousec he

wos not then in possession of a valid entry under the

|



33

permits an immigration officer if he is satisfied that

gny person is a child under the age of eighteen years of

any person who is normally rcsident or employed in the
colony to permit such child to enter thc colony. The
applicant had been permitted by an Immigration Officer
to enter the colony on the ground that he was one of

the children of one, Somabhai who was normally resident
and employed in Kenya. ©Some years later the Immigration
authorities obtained a deportation order against the

applicant on the ground that he was not a natural

child but merely an adopted child of Somcobhaie There was
no evidence as to whether the immigration officer in
1947 had been told of the adoption. The applicant

applied for a direction in the n-ture of habeas corpus1oo I

discharging the deportation order. The application was !
dismissed. j

In the judgement, it was stated that the definition
of children in item (¢) of the schedule of the Defence ?
Regulations 1940 meant legitimate issue o7 the first ‘
generation and d4id not includie an adopted child. It was
stated that the word 'child' in an act of parlisment and u
presumably in a statutory rule prima facie applies to a
legitimate child as against an #llegitimoate child and that ;
the s=me principle applies as regards an adopted child. 1
Finally, the court stated, "we are not prepared to hold |
that child in item (c¢) of the schedule to the 1940
Regulations include an sdoption 'child’,
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In Hirji Devchand Ramji v. A.G. of Kenya, = the
cppellant was the natural son of Mura Remji Shah an

Indian living in India, and was born there. In 1949,
Devchand Ramji Shah a brother of Mura Ramji Shah who
hod lived in Kenya since 1919 purported to adopt the
appellant as his son. The ceremony was held in India
but Devchand RKamji Shah gwas not present. In 1947
Devchand Remji Shah obtained for the appellant o permit

to enter Kenya under the Defence (Admission of onmen

and Children) Regulations 1940. The appellant entered
fenyae. He was under eighteen years old. He had
resided in Kenya ever since. In the application for
the entry permit Devchand Kamji Shah described the
cpplicant as his ehild. The appellant applied to the
cupreme Court for a declaration thst he was a permanent

resident in Kenya. His application was refuseds

The court did not consider it necessary te Tind
oul whether the adoption was valid. The court stated
that it had "... doubts as to whether a legally adopted
child may be accurately described as the child of the
adopter and as a result, doubts as to whether the 1940

innigration Regulations covered a legally adopted child,”

The law has now moved a long way from its state
Juring the colonial era, when there was uncertainty in
the legal and social status/an adopted child. The Lof
stotus of the adopted child is now clear as can be ccen

in the above discussions and statements of the loue



35

The clarity, certainty and detailed provisions of the
present law of aloption have facilitated the develop-
ment of the institution of legal adoption in Kenya.




CHAPTER IV

Chapter three dcalt with some legal aspects of
adontion in Kenya. We found out that the present 1oy has
Zoeilitated the development of the institution of adoption.
“eshall now examine more outstanding social aspects of

adoption and discover what role they play in the develop-

nent of adoption.

An examination of the social aspects of adoption
should necessarily include the adeptability of the adopted
child in his society as he grows up. A comprehensive
report on this aspect is however impossible. 7This is
primarily due to the confidentizlity that is recquired

102 Fellow-up of adoptive

by law in sdoption cases.
families to conduct interviews or to observe these
children is impossible because adoption officers connot

lowfully give information as to their wheresboulse.

Adopted children usually appreciate the fact of
their adoption once they know it. A child is told of
circumstances under which he was found, abandoned in a
toilet, dustbin or thrown away as a taboo case. ll¢ ots
an vy at the cruel unknown person who mistrested him
but eppreciates his adoptive parents who decided to take

gare. of him.
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Texts Trom America and Britsin report that once
gsome adopted children grow up, they develop a wild
curiosity to trace their roots, to find their mothers
or eny other natural relatives. There are as yet no
such reports in Kenya but with the adoption institution
doveloping as fast as it does we shall also have gsuch
Caoe8e )

There sre persons who learn about their adoption
with resentment. While they appreciate their adoptive
porents, they find themselves social misfits, OCuch
coses are common where adopted children grow up and

o4 by their

£ind they are not totally accoptod1
conmmunities or when they sre reminded of their adoptione.

ome children also find themselves misfits even in Their
fonilies because they have failed to fulfil the ambitions

of their adoptive parentse.

Some children ask to know who sbandoned then or
ofTered them for adoption. Once they are told they
develop deep hatred towards any class in which thot
person fits.105 Yet there are cases of childrea vho
learn sbout their adoption, appreciate it and grou up

os normally as any child.

The sbove reactions can be expected even from persons

vhe are not adOpted.1°6

We all appreciaste those who

treat vs kindly. We would also be curious to trace our
bockgrounds. We would find ourselves socizal micfits in
our community if it did not accept us and we would defy

persons wao remind us of our unfortunate circumstonces,
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Developing hatred for a particular class of people as in

the last case is not common but it happens in circumstan-

ces other than adoption and to persons other than adopted
people. In the final asnalysis, adeyptebility of adopted
children to their societies does not have negative

effects on the development of the institution.
&

Public Opinion:

Public opinion is a significant social aspect for
the =2ssessment of the success of any institution.
Generally, public opinion has been unfavoursble to the
development of adoption in Kenya. Interviews revealed
that a larger part of our population, young, old, rural
or urban look at the institution of legnl adoption
unfaswourably. The society has not come Lo accept legal
adoption as part of its general life, Iomec people call
it the "whiteman's" practice”. Others ca2ll it "child
buying"” and ask how much a child usually costs., OSome
display indifference bowards adoption: and want to have
nothing to do with it, although they understand the
predicament of homeless infants and childless adults.

~ There are communities who understand the importance
of the institution but feel they have their own institu-
tions to take care of their neoda.107 loreover, due to
\ the extended African family system many people find solace
in the fact that their relative's children would conti-
nue to help them fetch water, firewood =nd later bury

them when they die.ﬁag
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Interviews with a few willing childless couples in
towns revealed that legal adeption was no news to them.
Une couple told me they had even made an application
t0 one of the Adoption societies. The wife wanted to
know if I could talk to officers of the particular
cdoption society so that she could be placed with 2
child guickly. :

Most young unmarried educated women fully supported
the institution of legal adoption. Some of them foared
for what the child might suffer after he is adopted,
Ubhers feared of their reputation. They feared their
relatives would condemn them for Belling' their €hildren,
Liost single men I interwiewed thought there is noling
wrong with the institution of adoption. Some said it is
rea’ly the opinion of single women which should natbter
since it is largely this group who take their children
Jor adoption. One mm said, "it is women who know vhether
ue should heve the institution, by the time they give
binrth we people have fulfilled all our responsibilities"?og
~ome men vehemently condemned the institution of adoption.
Jhey ssiad once women had given bLirth there were institu-
tions which could take care of their children temporarily,
L-ter such women would be in a position to take care of

Lo OWA childrl%?

P ]

\ Generally, public opinion has not kept pace with
chonging conditions. This is largely due to ignorance.
Lfforts have not been made to legitimise the institution

of legal adoption to the masses § popularise it. Those




who do not know about the existence of this institution
should know. Certainly, education on the importance

of adoption111

would result at least in 2 decrease in
the number of children abandoned in dustbins and
toilets because those who would commit such offences
would know there are adoption agencies ready to welcome
their babies and that th®re are adults craving for

children to adopt.

Education of the masses would also help the
adopted children in growing up as accepbed c¢itizens,
not misfits tre ted with suspicion by their societies.
Public opinion need not make the noble institution

of legal adoption suffor.112

0ld English cases show that the public and even the
courts had not accepted the institution of adoption
even at the beginning of the twentieth cenbury. Yet
presently adoption is an institution which is part of
the general life of the English people.s It has not
been a practice of the English people for time immemorial,.
In Humprys ve. Polal '°2 the defendants coYenanted to
naiptain and bring up the plaintiff's illegitimate child
as though she were their own and, " forever to relieve
the plaintiff of all liability" towards the child. The
defendant later refused to continue carrying on the
agreement. The mother of the child brouht an action
for damages for breach of contract. The court held
that such an action was not maintainable for the law
did not permit such a transference of the mother's
rights and lisbilities.
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That was the position in England 2t the beginning
of the twentieth century. Adoption which involves a

tranference of parental rights and li-bilities is now
accepted. Efforts should be made to legitimise adoption
in Kenya, not because what is good for Ungland is good
for Kenya, but because we have seen the significance,

£
the achievements of the institution oursclves.

Role of Religgon;

Interviews revealed that those who nrofess
christianity and hinduism symphathised with homeless
children and childless adults. They fell generally
that legal adoption is one way of showing love and
care for such children and adults. Those who profess
traditional religions had mixed feelings and some
devotees of these religions felt that importing such

western institutions into Africa was one way of provo-
king their gods to wrath. They supported the continued
existence of traditional institutions. loslems also
agreed that foster homes recognised by islimic law

aresnfficient.q15b

Adoption of any lIrind hadl never been
known in their community. The chmnging social and
economic circumstances are however agninst conservatism.
Education is required for all classes of pcople since
the changing circumstances will in the end win over
their attitudes. Foster care is becomins increasingly
expensive. lMoreover, foster homes con hove adverse

effects on the development of a child's faculties. A

child can be fostered by a very rich fumily. Later,
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he is taken back to his poor family. Ouch changes are

unfavoursble for a child.
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Our discussions in the introductory chapter and
chapter two revealed thst ouf cherished traditional
institutions such as foster care, traditional sloption
and polygamy can nolonger satisfactorily serve the
needs of homeless infants and childless adults. This
is due to the high cost of living and the impermanence
and insecurity of these traditional institutions.
Discussions in chapter one further revealed that due
to its permanence and security the institution of legal
adoption satisfactorily serves the needs of childless
adults and homeless infants, 13 this respect, the
institution of legal adoption has proved z successful
enterprise despite the negative sociagl features such as
p&blic opinion and ignorance of its existence that we
saw militate against it.

An examination of adoption law in chapters two
and three reveazled that the clear, certain and detailed
provisions of the law of adoption at present has
contributed a lot to the success of this institution.
The law prohibits the disgraceful practice of buying
and selling of infants. The law protects the infants
interests by putting them first. The law protects all
the parties involved in an sdoption case including the
natural and adoptive parents by making information and
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documents on adoption confidential. Ifforts of adoption
societies, the lawyers asnd other persons concerned with

the implementation of the law must slso be commended.

Analysis of the social aspects of adoption in
chapter four revesled that public opinion and certain
religious beliefs have ni&}tated againet the institution
of legal adoption. Such unfavourable occurences exist
because adoption is not Jet legitimised and popularised
to the masses, 1 think this should be done so that
ignorance is eradicated. Legal adoption will then be
more successful. The public will then be aware that a
warmer welcome awaits unwanted children at adoption
institutions than that which they receive in dustbins

and pitlatrines.

Education of the masses can take place in rural
chiefs communal meetings, at women's craft groups,
through English and Swahili Press and through wireless
in English, Swahili and the venaculars., Thore should
be a comprehensive adoptiocn service established through-
out the country at provincial and district levels.
Institutions that deal with legal adopbion will then be
made reasonably accessible to any parents or guardians

who want to offer their children for adoptione.

Interviews also revealed that adoption societies'
services are checked by critical financial strains

since they largely depend on contributions of individuals
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and charitable institutions. The officials of these
societies have to travel long distances to carry out
investigations Bnd to tske good care of infaonts in their
possession. The Government should lend a bigger hand.

Legal adoption has %‘future in Eenyoe It must be
totally accepted as part of our societies' general life.
If we cuestion its usefulness, we would appear blind to
what it has achievcd,lwc would be voices crying in the
wilderness against those who abandon children at our
door steps, in our dustbins, near river banks and in our
pitlatrines. If we reject the institution of legal
adoption, we would only be sympathising half-heartedly
with childless parents and parents who have children of
one sex only. The law gives full support to the '
institution of legal adoption, The society whom the
law is passed to serve should realise this and support

their law!
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APPENDIX

The roles of angAdoption Soceity as ststed

in 8.25 of the Adoption Act (Cap.143 Laws

of Kenya), are to conduct negotistions. with
parents or guardians who want their children
to be adopted, to conduct such negotiations
with prospective applicants, to take care and
possession of infants pending adoption
arrangements and to make investigations on
the suitability of an infant and prospective
adopters for purposes of adoption. 825(f)
however states that there msy be other duties
which the Act does not prescribe, “hat are
these other duties?

What would you say are the difficulties the
society experiences in carrying out its roles?
Should these roles be extended or made more
flexible?

Are you satisfied with the law of Adoption
as it is now? If not, what chanpges do you
consider necessary?

What types of people does the society consider
suitable sdopter? What chanpels are used to
determine suitable adopters?

Is more emphasis laid on the assessment of

babies or a more careful selection of adoptive
parents?

Under what circumstances is a child eligible
for adoption?

Is it true to say adoption is nore successful
in monogamous homes than in polypamous ones?

Would you say chances of success of adoption
are greater where adoptive parents have no
natural children?

Has there been an increase or o decrease in
applications to adopt children?
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For what sex is the demand greater, for boys
or for girls?

The Adoption Act restricts the nmaking of
Adoption Orders in favour of sole applicants
who are males, a spouse or spouses of a
polygamous marriage and an gpplicont who is
of a different race from the infant, unless
the court is satisfied that there are special
circumstances Jjustifying such an exceptional
measure. !May I know some of the speecial
circumstances which have satisfied the court?

Why does the court not treat o admissible,

a document signifying the consent of the
mother of the infant, unless the infant is at
least six weeks 0147

If a child is 0ld enough to know whom he likes
and whom he does not like, at the time of his
adoption, does the society allow him to make
the choice of who should adopt him?

Apart from considerations specified in the Act
for instance regarding age, consent of
guardians or that of spouses what other factors
does the society consider before an application
is aspproved?

Do children sometimes stay in the possession
of the society for a long time because adopters
are not forthcoming?

Once adoption Orders are made, does the society
have a follow-up programme Lo find out how well
the infant is doing with her or his adoptive
parents?

What does the society do when an adoption is
found unsatisfactory?

What problems do adopted children usually have
as they grow up?

Would you consider allowing mec to have access to
documents or court cases regording adoption?

Is it possible for me to interview other people
for instance a willing adogter. applicant or
an adopted child or person?
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JUESTIORNAIRE ON A ADOPTION TO THI PUBLIC

What are your views on adoption in general?

Would you consider giving your child for

adoption underp any cirﬁtmstances? 0.
MXoe o

MOV o D

\ W\)Q\J

What would you &o if your deuchter gave birth
to a baby when ’&f is sti umaj-ii d and in
school? 0 \no ,c)vw?, o ubi W) N0

\

SA o ol

Would you consider adopting = child if you
did not have your own natural chiléiée\

what would you do if your girlfriend gave

birth to your child? Nowe ‘o
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