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INTRODT

if the criminal law

Certain issues have to be consid
is to be enforced in a humane and sensible way. One of such
issues is the system of our prosecution and its procedure. 1t

is my feeling that little has been dcene to have a critical

ed to

0.

review of our prosecuticn system and how it is conducted
especially in the lower courts. I have therefore deci
lock at the various aspects of our prosecution system and how it
is conducted in the lower courts. I have been inspired to

write on this subject by the experience I got about this subject

during my fourth-term programme.

It is either that our police officers'and the police
prosecutors are ignorant of the law or they don't take their
work seriously or both. It is very likely that they are both
ignorant of the law and at the same time don't bother to check
their facts., After a suspect is arrested and taken to a police
station, a charge sheet is drawn according to the provision
of th~ law against which the offence committed do fall in. m%%“}
charge can be made by an Inspector and above ranks, despite that
the charges are supposed to be drawn by high ranking officers
like the inspector and above, the way some of these charges are
prepared is quite deplorable., It is not uncommon to find a
case in court where an accused is charged with the wrong provision
of the law which is then contrary to the offence he has committed,
and the end result of this is an acquital of a guilty person.
It is the duty of the prosecutor to ammend or even change a
charge which he thinks is wrong, but rarely do they do this due

to inefficiency.

It is in court that a prosecutor shows his true worth.
Because some Magistirates commence the trial with a feeling of
antipathy ftowards the accused, it is very easy for the prosecutor
to influence them still further against the accused. Anyocne
wvho has sat in a Magistrate's court knows of the innumerable

ways in which prejudicial information can be conveyed to the

prosecutcr who uses these tactics will certainliy be successful,

DUE € Wil SO0 fOUadS - Lad, QLEe2B L L el 2
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Poros evtov, -
proseamteess: Most of our police prosecutors sce their success

in the number of convictions they attain in one day, and there-

5

ore mostly fall victims of the above tactics. The ideal

ecutor is the one who finds or regards himself as part of

n

Pros

o]

the court assisting the bench to learn sufficienﬁ{of the fact,
to 23nable it to arrive at a judicial decision whatever that

v
decision may be. Razely do our police prosecutors do this.

It is the duty of the prosecution to be prepared with its
case at the date of the hearing. It should be prepared to
take care of the exhibits to be produced in court;'attendances
of the witnesses of the prosecution side and even those who may
be of use to the defence; and finally it should know where and &«
what time they will be at the time of proceedings. This is
another area where our prosecution has shown a lot of inefficiency
It is rare if it is done to find the prosecution calling witnesse:s
who will be favourable to the-defence. Moreover the police do
not also bother much with their witnesses., 1 say this simply
because it is mot uncommon to see a prosecutor asking for an
adjourment because on® or more of his witnesses did not turn up
for the proceedings. It is true that sometimes it is g%a@é to
procure a witness to court, but in most cases you find that the
prosecution had.not even bothered to summon the witnesses to
court or the witnesses have not been informed of the date and
hour of trial. Such adjourments do a lot of injustice to the
accused especially where he is in custody. Also Jjustice

delayed is Jjustice denied.

These among many other deficiencies in our prosecution
system, have inspired me to write about this subject with au
aim of pointing them out and at the same time attempt to put

some solutions forwardg which can rectify the situdtion.

In order to give a clear account of what I intend to write

abouty, I have divided my dissertation into 3 chapters.

The firet chapter will! deal with the 'Prosecution Process'

vhere 1 will discuss how © secution is carried out from the time



il o

a suspect is arrested to the time¢ of judgemanit or scgu

whichever results,

The second chapter will deal with the 'Deci.icn to Prosecute
where I will discuss how those vested with ithe ar Lo oxercise
a discretion whether to prosecute or not do exc. To !
will also discuss as to what crimes are presecu. nd w sig

ce follow wni' cuovy

e

are not and what criteria do the pol
deciding to prosecute same of the cases andlizsv= oihers

unprosecuted.

Finally, the third chapter will.. look at ti:= =fleciiveness
of our prosecution system; its shortcomings and 1= how it can
be reformed if necessary. This chapter will cacin a critical

analysis of our prosecution system,



PROSECUTION PROCESS

'l OF THE PROSECUTION SYSTEM

I'he Kenyan prosecution system originates from England like
any other department in our Legal system. To be appreciated
fully how this system came into Kenya, I will first give a

brief account of its historical development in England and then

in Kenvya.

There has never been in EFngland any dostrine of the
peration of powers. The Crown is the fountain of Justice
and the origin of all justice is the will of the executive that

justice be done,

The crown first concerned itself with crime partly in order
that the XKing's place might be maintained throughout the realm
and partly because the commission of crime gave the crown
cpportunitues for perquisetes in the shape of fines. The
justice of the King's Bench were the chief servants whom the

crown appointed for this purpose. The coroner was tlio officer

by

of the King appointed to investigate death, an incident which
deserved particular attention because it was an especial source
of profit. In discharging their tasks, judge and coroner used
the same instruments - the inquest or enquiry made from people
in the neighbourhood who must be expected to know the truth and
who were put under cath to disciose it. These men formed the
jury - the Coroner's jury or, before the judge, the grand jury
of presentment. The one whom they 'presented' was the accused,
and what they charged against him was embodied in a document:

¥

e
o

the case of the grand jury called the "indictment) and in the

“

case of the coroners jury called the "inquisition." On the
indictment or the inquisition the accused would be arraigned

and tried.

The first transformation came when Jjuries became official
boedies. Having started azs men who knew all the facts aund were

bound to tell the crown what they knew, they became men who

to know none of the facts and were required fo

i

act only on the evideunce that was laid before them. The change

was gradual, as late as the seventeenth century the grand Jjury

Fs
H
o
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administrative tasik of providing

ieation could be brought and had

»



e tt Ledy whicl: had to determine judicially on material

il ¥
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ented - it whethery there was or was not a case that ought

be trizd, The judge no longer enquired of the cocmmission

& D

those in the neighbourhood who were supposed to

1sequently it had to be someboedy else's business to

the cenguiry and lay the results of it before the grand jury.

There was a period when this work was done by different
ople, Ihe Pariash constable was a reﬁ&mentary form of a
»sliceman. “he job was unpaid, and members of the parish were
cted by rotationm to discharge it. No doubt the constable
2 an avrest when the accused was caught red-handed but he
~ovld heve hardly done much in the way of investigation. This

was assumed by the justices of the peace. They

vy vears the chief instruments of the local government
vv daties: 'Men of all work," as Sir William Holdsworth

hem. o While justices of the peace looked or

naguired into local crimes, offences oﬂ ftate were looked into

e

vr the higher servants of the crown, Qﬁithe servants of state

24 in the privy council., The judge:® still retained a remnant
their former duties, Indeed, it shows the common origin of

w11 these fovrus of enguiry that the judges are still 'ex-officios'

iustices Tor the whole of PEngland and 'ex-officio' coroners.

The result ¢i 2all these enquiries,; whether they were made
the jusriices of the peace or by others, was laid before the
and Jury in the form of the bill of an indictment. In theory

wyone could put an accusation in a bill, lay it before the

cy with supporting evidence, and invite them to call it a

Jo

et

T'he dustices !

L

[

te the grand jury, before them, after the
nineteenin century became a completely judicial body. - They
no longer agenis of the government to inquire into crime;

listenea to ti

o]

e evidence that was brought before them and
~cided whethier or not to commit for trial. This transformation
id noi have been possible if in the early part of the nine-

. not come into

o
Cu

centh century another organ of enquiry h

s, Toe Mevroceolitan Police Act 1829 mav bhe taken =2
12 the tegsinning of the creation of the police., It became

duaty zs it is today, not only to arrest and charge the



s the

suspect but to take statements from the witnesses for
prosecution and to collect evidence on which the justices are
asked to commit. From here then, the police took over the work
of the prosecution save from that one to be done by the Director
of Public Prosecution and those done by private individuals and

corpovrations.

The police prosecutions were conducted by a solicitor
who was instructed by the police in the same way as heec@uld be
instructed by a private citizen concerned with litigation.
Later a solicitor's department was created in 1935 at Scotland
Yard and it now conducts all police prosecutions in the
metropolitan area. Many ee&&%&gé;dnow employ a county prosecuting
solicitor whose services are at the disposal of the Chief
Constable, and in many Boroughs the town clé&rk has a prosecutions
department. The solicitor for the prosecution may therefore
be a public servant employed for the purpose or a member of a
firm which does much else besides criminal business. Whichever
he is, he exercises the ordinary privilege of the so'!icitor in
choosing the barrister who is to present the case in court.
We can therefore say that the police are only part of the
prosecution mechinery. In ordinary cases they initiate the
prosecution and gather the material for it; but the case is
prepared for trial by solicitors and counsel. They are as is
well known in England two different profession, roughly speaking,
the solicitor$ prepares the case for trial, though he calls

the barrister for advice, on any difficult point and the

barrister presents it in court.

KENYAN PROSECUTION SYSTEM

2

When Kenya was declared a protectorate by the” 1895 East

Africa order in Counci}], the prosecuiion system in England

already been quite well established a5 indicated above, Like

mest parts of our legal system, Kenya gradually adopted *the

,English system of prosecution and what we bhave today in Kenya
N;g'direct codification of the British or English systems.

ot- quite similar.
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However the structure of

T ; ST & o oy g B o e g g AL vy
A GOEN sSysTems Tl LT TOX]

bead of the prosecution depariment, In
the Attorney General is seperate from that of the Director of
Public Prosecutions while in Kenya tiie Attorney General holds

Py & 1 L4 o i al 1 lenva o« = e
both cfllcei/h& tne Attorney General in Kenya also is the / e




Director of Public

Pubiic Prosecutor; in
police investigate

But in England as

indicated

Prosecuticn. He i S5 the Deputy
Kenya except in the cases, the
the case, d finally prosecute it.
is the solicitor who

to

prepares the case for trial and give to the barrister
nstitute the prosecution in ceourt, the police only initiate
the prosecution by gathering the material fos case,

WHO CAN PROSECUTE

Z Prosecutions are mainly of two ki

and the public prosecutions. All

trial in the courts
the title'Republic(R)
has the right
law in motion. This
cases where

started as a result

v Kaman' ). levertheless
to start
is a matte:
the police do not

of private

the private prosecution

A crimninal-cases that go for
are initiated in the name of the State (hence

every citizen

a prosec: and to sc¢t the criminal

Smaller

practice .
normally prosecute are regularly
prosecu is a routine

assault

matter for people who complain to the police of minor

or baitery to be told to go to the magistrate on their own and
apply for a summons Under the provision of the criminal <€
procedure Cod% .y any magistrate enquiring into or ﬁrying any
case may permit the prosecuticn to be conduc by any person,

but no person other than a public pross other officer

by the Attorney General in

3

permission?

generally or specially authorised

this behalf shall be

entitled to do so

! In Kenya a private citizen can or has the power tc
institute private pr oceedings, b Cut& Attorney General can take
over them or can discontinue them. An e: i £ this is a

case instituted in the Kitui Magistrate Couart by the pecple of

st their a chief was

Fudau again chief forvr

alleged to have stolen monev collected {-help projects
and since the government was not taking hdms,
the people of Endau decided tec institute pri- prosecutiongd
However the case wa s withdrawn by the order of the Attorney
General's Lhamberu. :]
(The right of private prosecutionz, thoupgh it is only
used to a limited extent, and 4 @ ia t likely to

considered to be velial

For example, cascs where emj]



of safety regulations in factorie

them to be able to sUmmons aga plo \
actually responsible for the breach of wintions., st

from this, it is dimportant that the police snoulid

involve themselves in minor incidents or Ifawily

might feel bound teo intervene if individuais had no rights to

prosecute for assault. However, private
only a small portion of the total prosecutions initiated in the

i 2 o B 3 8 . '

cotintry. Some of the government departments lilte the Inco:

Tax Departments, Customs and P“'ise Duties Department, Price

Control Department, may also have their owan prosecutors instead

of using the Public Prosecutornsrwhe are mai police,

Publlc prosecutions are carried out by the »lic Prosecutdf,
" 8l
7 (o]

who are appointed by the Attorney General. The Attorney General
ocate of the High

by writing under his hand may appoint auy &
Court or perscn employed in the public service nof being a
police officer beiow the rank of sub-inspectc of police, to

be a public prosecutor for the purposes of uany case. Every
public prosecutor shall be subject to the express directions

of the Attorney GeneralEO The public prosecutor have power to
appear and plead without any written authoriity hefore any court

in which any case of which he has charge is under inquiry, trial

e to

or appeal; and if any private person instru an advoca
prosecute in any such case the public proscecutor may conduct

11 act therein

the prosecution, andithe advocate so ins
i

under his directions, Public Prosecutors in Attorney

General, the soliciteor~General, the Derp

a State Counsel, any person appointed

Criminal Procedure Codes or any person

of the Attorney General?zt]

THE ROLE OF THE PROSECUTOR

Zjétraightaway it can be stated

prosecution, a police prosecutor, or any o

prosecutor in a criminal case, should state all

i

facts of the case dispassionately whether fhoey tell in fa

of a severe sentence or -atherwise, but hs shoulid net atlenpt

by advocacy to infiuence the court towar:is
sentence .y For example, 1t

days to hear a prosecutor

have been committed by the



for which a deterrent sentence is fitting, or if the case

13

figore,; there is the usual reference to

[}
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the faect that the person involved is a legislator who should

L . ; . o P P
uphold the law more religiously than other species of the mortal
werld, or if the accused is a holder of a big public office,
there is the reference to the accused's higher degree of

l._

responsibility, and such other things. All these talk being

geared to secure the maximum sentence the prosecutor can get,
The prcpfer role of a prosecution is to see that the -2
‘

in the defence are identified and fairly exposed

prosecution case is properly or fairly presented and that all

to the court. According to this premise the object of the
prosecutor is not to get a comviction, witho 1t qualification,
but to get a conviction only if justice requires it. In the

case of Shiani v, Republic, the appellant had been convicted

of fraud by the ﬁse of 2 weight, the particulars stating that
he used a false weight. The prosecutor stated that the offence
was serious and the Magistrate imposed a prison sentence. Mr.
Jistice Wicks in appeal said that ......"It is not the function
of a prosecutor, as the court has more than once said, to tell

the court his views. He is required simply to put the facts

-
\Jt

before the court. The court must decide how it views the case."
v

T S . .16
Similarly it was said in the case of Achieng Republic™ that

it is the duty of the prosecution to put the facts before the

court and the court must decide on these facts,

T

he general convention is that, prosecution should not x

part in sentencing. But the convention in practice is

plainiy wrong that it does not deserve any serious attention
Stricily speaking the prosecution has a hand in septencing

ancd this it does indirectly. The involvement of the prosecution
in selecting charges, determining modes of trial and negotiating
for charge of plea is 4= intimately related te sentence. For

if the prosecution decides to lessen a charge of robbery

violence ich carries a death sentence to plain robbery
which carries a lessor sentence, it has indirectly influenced
the sentence,. -
witat is impoatant i Ll Guliain foatuvass. o thi

of Al srosecution

encing stags. A prosecutor should not use

s ; R . = &
passionate gnd loaded rhetoric in support of a convictvion.
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His px

of the

opfer ¢

proved off

relevant princjpézﬁ G
should not be p?wiéf,!j 3
simply a watter ol vz
information about of 1@
facus of the particunlar <

can be collected wi™

is not ‘only useless

The prosecuior

adjudication or in iheo

court which usually plays

not constrained to accaept
that is presented to i,
him by police agencies tl
pricrities. He can init
the types of matters ‘hot
priority. He has the
special priority relatl
treatment to his casc 4

among them based

By properly excicd

a vitally important ..
prevented from per forui

1 Y3
sl JEI

access to the courts

these resources for the

the public attaches o
the most important case-

is involved and throwis:

—

waste time and resources o
without serving any publ:
the prosecutor sewrves :
of the community's scarcs
DUTIES OF PROSECUTUR

The duties of the py
-of the case and p 1ty
some duties which ithe pio-
police paed Frad 1
most cases especialiy in
the duty of prepari the
This they do by ar £

features

:
o
¢

e befor the caurt those
SUESLe: and drawyf attention to any
OO

tencin In any t information

for information s . It is not
i the court with the fullest possible
s, but provide the relevan
se. A mass of ba czound information

irrelevant

information

id play an active role in the 3
inal justice system. Unlike the

& passive rvole, the prosecutor is
passively as his workload every matter
He can screen out matters referred tce
fail to mcet his standards and

te and chiannel investigations int

e views és having prospective

powsr

to others,

to choose

cporti@i

: '
Sl e
LLCRETE

ftime’

ment

of

which case

to give

He can ""!VG diffe

2 his time and resources

their relative importance

¢, the prosecutor performs
court which the court is
. He& preciudes random
ative resources, and

ential

Li/

preserves

4 |

naly judgoement of Lthe matters to which
Ty This he does by spending on only
r those cases vhere public interest
vy the petty cases which would oniy
£ the cou s adjudicative system
imberest. It is in this ®ense fhét
he guardian, protector. and custodian
gsources for adjudication.
aition i ;deeé 18 preparatisn
it to the court. 1 re are a2lso
< 107 OwWe to 1the e, e
UL I 2tio &
e court oY ey carry outi
e be proseciuiting officcors,
Line and interrogating him,




the cvidence they get from him and the witnesses they call at
the stotion is the one they give the prosecuting officer of

which he will argue his case from in court. The police have
powers to arrest without a warrant in certain cases, in other

cases they must obtain a warrant from a magistrate,

Criminal cases are either heard or disposed of by magistrates

17

or dealt with by them on a preliminary inquiry as to whether
the procsecution evidence, taken at its face value and without

heard

the defence evidence, is strong enough to support the
charge. If so the case will be committed for trial before a

jury at a higher court,

Most of the cases are dealt with summarily by the Magistrates
and a few of the more serious ones are commenced by the prosecutor
making a complaint arALapplying for a summons which is served
on the defendant, telling him the charge he has to answer, and
the time and place when it will be dealt with. When a case is
commenced by summons the accused is not arrested, but occasiocnally
where it is alleged that he would not appear on the hearing of
the case, the prosecutor may make an application for his arrest

i . . 1
supported by sworn information.

Tt is the duty of the officer in charge of a case to obtain
statements from all the prosecutiong witnesses, and to set them
out in writing, including a statement of his own evidence if
he can give rekvant testimony, and to this must be attached a
summary of the facts on which the prosecution will need to rely,

set out clearly and concisely and in the correct order. This

ial may need to be studied before a decision is made as
to whether there is to be a prosecution. The material will be

certainiy needed by the person who will conduct the case in the

court, whether - he is a state counsel or a police officer.

The officers report should include any relevant points

account for the conduct of the accused, and should

deal w any defects in the case from oint of view of the
prosecution, The report should show how far the prosecution
can. rely on ths oTfigerta awn e yow far i+ relies

n evidence of others. The officer is advised not to bhe

ident, Bbut to continue to look for further evidence if
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The officer should tery to anticif

that the accused might take, and should 4 I an: pt
by the accused to: support his case with idence, s

is rarely done for most of the officers are oveer-confident ri;h’}7
their evidence. Before he goes to the court the officer~in-charg

of e case must obtain information about the previocus history

of the accused including details of his ons,
He should seek the information he neecds : 151
T LT Ces.,

the accused, and verify it so far as pc

It is an essential part of the preparatioa of the cace tTo ﬁ(

ensure that the prosecution witnesses are warned to attend court,

and that all the exhibits which have to be

to court., If the accused is in prison and not represented, it

may be necessary for the police to make arrangenaonts to se

the attendance at court of the defence witnesses, if they are

@

asked to do so by the prisoner.

ol 1555

[Information about the rnrevious history of e meeused .

£

including details of any previous convictions must

oe moaeg

available to the court in the event of a conviction in oid

to assist the judge or magistrate or a bench of !
in deciding what penalty to impese. The information will be
given in the form of evidence from the officer in charge ol the
case who may be cross-examined by the accused or ihe lawyer

representing him.)/police officers are advised unuot to introduce

hear-say evidence, but it is guite common for an officer giv
evidence, about antecedents to inmclude in his statement

information given to him by the accused, which in nature cof

things often cannot be checked. In the circumsion

officer will usually explain teo the court the source o

information and how far it has n verified,
{it is the duty of the officer giving this evidence to t{he

court to do so with abgsolute fairness and

include any material that is favourable 1 P
statement of the accused's record should be mads i O
his solicitor who should alsoc be told about any prev > 1eCE

of the prosecuter, or .the victim of the ci:

Vol

Finally the officer in cha

that the pro

they are not he must tell the prosecutor. He mugt make suse



i i oF lace ¢ the r»ioht +ime snd that
that they are in the right place at the right vime, and that

they do not leave the court but remain v
concluded, unless the court allows them to be released earlier,
He must make sure the prosecution witoesses claim their expenses.

The officer in charge must take particular care that property

has normally to be kept until the case is conciuded, but in
SPe e al . .

cases, where the property is needed for za person's use

or where the property is perishable it would be returned to

.

the owner on his undertaking to produce it at the trial., The

it

officer in charge of the case attending at court must assist

the court and the lawyer (prosecutor) conduciing the case in

to try to

every possible way. DBut it is no paril of his

score unfair points against the defence, whom he must assist

provided that it is not incomnsistent with Ris other duties and

responsibility.

Having described the duties of the officcr-in-cuarge of

tlie case whose main duties as I have laid them & to prepare

the case for the prosecutor in court, I will now turn to the

duties of the prosecutor himself as he conducts the case in

court.

First and foremost the prosecution has to disclose all 47
4
what it has found out or that has come into its knowledge

during their investigations whether it is favcurahle to it or

noct. In the first place the prosecution is expescied to produce
all the obvious witnesses., By all the obvious witnesses I

mean persons present at the scene of the crim= and other persons
who are obviously able to throw light on relevani events. The

prosecutien is expected to call such witnesses whether they

fully support the prosecution's case or not.

fermal rule of practice to that effect,

from the nature of the burden that lies

They have to satisfy the court beyond a reasonabhlc doubt, and
the absence of an obvious witness can very eas?ly be used by

the defence to suggest good ground for such a doubt. For

example, the defence might say, "the prosecution have called

they saw the incident ¢

A and B, who have told us that

were in the company of C,.

C? Must it not be because his version of the incident would

have differed from that of A apd

- S
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Tt cdoes not t " 4% > sugs : that 4
- not that of itself suggest to you tThai fthere is



for doubt what actually happened? However, this does not mean
that the prosecution is boui:d o call every person whom the
police take a statement in the course of their inquiries,
notwithstanding that they think his cvidence to be quite

immaterial or plainly uniruvihful, in the case of Abdullah

20 . . . :
Waneibuge s/o Kadongo, thoe duty of prosecution with regard to

witnesses calling into the court was laid by Sir Joseph She;idan
CJ. It was held in this case that the prosecuting ccunsel is
not bound to call the wiitnesses who have made disposition (or
statement); he is a minister of public justice and is only

called upon to lay before the court such facts as ha thinks

the interests of justice demar His duty is satist:ed if he
has in attendance such wiitncsses as he does not ca! so that
they can be called by the defence if desired., Simi  arly in

-
the case cf R.V. Edwards a @others?T Justfce Erle (as he then

was) said, "My own impressicn is clear and I believe a majority
of Judgeshave disctintly decided that the counsel for the
prosecution is not bound ¢ call all the witnesses at the back
of the Bill. He is a Minisier of public justice, and is called
upon to lay such facts before the court or jury as he thinks the
interests of justice demands.”

’ . ) By 2
Justice Alderson B. in the case of R.V. Woodhead ~went

N

further and said, "you are 211 aware I presume,of the rule
which the judges have latcely laid down, that the prosecutor is
not bound to call witnesses merely because their names are on
the back of the indictment. The witnesses, should be called

in court because the priscner might otherwise be misled; he
might from their names being on the bill have relied on your
bringing them here, and have neglected te bring them himself.
You ought therefore to have them in ccurt, but they are to be
called by the party who necds their evidence. This is the only
sensible rule.”" 8o we can sec from

tihe above decisions that

the prosecuter though required to call ths witnesses in court,

can exercise his own dis etion mot to calil all of them and no
one can force him to do so. The prosecut cannot be expected

to make as part of their case evidence wiiich they consider
irrelevant ‘or untruthful, the most they can be expected to do is

sa offer

€ s vehtain the
right to crc him, fhe rule of gractice so far devclopeg
guire %the crown to do more than &ive the

does not positively v
of the e :




Any previous convictions affecting the characlers of

prosecution witness which are generally within the knowlec

of the prosecution but cannot readily be ascertained by th
defence. The prosecution must make it available to the dclfeonce,

Also the prosecution must make available to the deifence any

known convictions of the complainant - that is, T}
against whom the crime has been committed - or of any other
witness if the convictions are relevant to the charge or to
the credibility of the witnesses. There must alsc be suppl’
to the defence a copy of any report made by the prison doclio:
about the state of mind of anégccused person in custedy; this

may help a defence of insanity.

In the same way the police are expected to make inqguiiies
from anyone whom the accused may name in his statement to the
police as knowing some material fact. One “of the advantages
of making a statement to the police - a great advantage for
an innocent man ~ is that he can name persons who may be able
to support his story and invite the police to go and see them

siraight away. If the police should fail to do so, the prosecu-

tion's chances of getting the jury to disbelieve the accusci's

story at the trial would be greatlly diminished. It is

that to a large but * undefined extent the prosecution

duty of making ifnquiries for the henefit of both sides

n

flows from the principle that the duty of the prosecution
to get at the true facts and bring them, before the court and

not just to obtain a conviction.

Finally there is then the mosit obvious duty of ithe proszecutor
and this is the donducting or presentatiocn of the case agairnst 1 .
the accused in court. Under the provisions of the crimina

26, , . ;
procedure code, it is the duty of the advocate for the prosccution

to open the case against the accused persnm, and he shail call
witnesses and adduce evidence in support of the charge,. The

prosecutor guides the prosecution witnesses in their g

n
ot
D

evidence and whenever they make vagur

>

duty to cdiﬁect them to clear out the dount which would bLe
created by such statements. All this he 'oces by way ¢f ash

questions which are intended to guide the wiinesses to bring

Ciaier €. PLOEEE O Toiae LOOagnl Gl ST 1as LWEVRE
should not ask questions which .1 obvioc Yy Oor aie 1t ey




purposely to make the wiin=:ss

purpose of the prosecutor - by

should not ask leading quest

for the prosecution, and thc accused perscr ¥s th
not mean to give evidence or make an unswWor tatement
adduce evidence, then the advocate for the j Z eyl A H
duty to sum up the case against such accusc« ‘unnff
A prosecutor may also initiate a proscc o WH
the knowledge of a crime. If a prosecutor 3 acros

being committed he has the power to arrest

charge him with the offence. This cones about due to
that all the citizens have an obligatiocn to cowviat ov
arrest such people whom they may think are coonitting
Secondly most of our prosccutors are policz ofiicers and

fore, while not in court they are obliged 1o carry outl

normal duties of the police officer,

(and this is true in most cases) the prosecutor’s duties

any particular case begins oniy after the police have
charge after arresting a suspect or after 2 complaint
This chapter has been intended tc look it the pros

process as starting from the time an

an offence until thie time the case is heard ..

sentence is due to pass. The next ques o e

is whether the police do prosecute or ev: = charge a per
every offence they come across. This ¢ Lo can ond
answered by venturing into the decision . rozecute @

will be my aim in the next chapter
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THE DECIS1ION TO PROES I CHAPTER IT

It is, perhaps, natural that those responsible f{or
the criminal law should be reticent in disclosing hew widely
they use their discretion, and be #¥cautious in describing the
factors that influence their decisions. When some offences

are ignored and some offenders are not brought before

there must always be suspicion of unfairmess, and admi
officials making such decisions in private are liable (o be
attacked either for showing partiality or for condoniug wrong-
doing. Such charges are not ‘easy to refute, Yet ths law,
although it must be administered impartially, cannot be enforced

indiscriminately. It would clearly be intolerable if svery

o - o = Vo~
entlessly

breach of law, regardless of the circumstances, were re

prosecuted in the courts.

The danger of ill-informed criticism is more likely to
rise from lack of information than from disclosure of +Fhe
crinsiderations which prosecuting authorifjes must tate into
account if the law is to be enforced 2:2?&; and humanely.
Many questions present themselves for discussion. To wvhat
extent is discrimination practised, and on what grouands can
it be justified? Why are some coffenders brought befocre the
courts while others are excused, and why are scme crimes
prosecuted and others overlooked? Avre uniform policies laid
down? What safeguards exist to emsure that decisions are not
taken arbitrarily or influenced by improper pressures,; o,

indeed, di~stated by administrative convinience?

The discussion which will ensue in this chapter will

attempt to answer the above questicns, though not exhaustivel:
o
probably satisfactery. But before staning to answ

questiong, I must point out that the discretion to prosccute
or not, has been judiciarilly, morally and socially recognised,
Although there are no authorities

there are several authorities from

a great influence over our court systems. In England, it is

acknowledged that the police and other enforcement agsncies
he i ; 4 iy 4+ HE

the police must arrest everyone suspe ‘ 1Lt

saffence has never been entertained. The same thing Lappons



in Kenya. It is true, that a police officer, under the oath
of service is bouﬁd, but he does no more than affirm that he
will "to the best of his power, cause the peace to be kept

and preserved, and prevent all offences against the persons

1(21)"

under a duty to prosecute all and sundry indiscriminately.

and properties of the state's subject. He is not placed

The English authorities for allowing the police discretion,
both in deciding whether to report offences or whether to
prosecute after investigations are not difficult to find. For
example in 1935 Mr., Herbert Williams, the Member of Parliament
for Croydon South, asked the llome Secretary what statute
authorised the police to issue cautions instead of summonses
for 113, 817 motoring offencesl(b) Sir John Simon replied,
"The practice of dealing with alleged offences of a minor
character by warning instead of by prosecution is of long
standing and is based on the view that in the case <f minor
irfractions of law it is possible to maintain due observance
of the law without subjecting members of the public to police
court proceedings, in all cases and at the same time to reduce
the burden of both Magistrates and police. I am not aware
of any express statutory awthority for this practice but it
has been reviewed by the High court and no exception was

taken to it"

Since then there have been other pronouncements in

. : . : . 2
the courts. When Miss Pat Avrrowsmith was prosecuted in 1963

for obstructing the highway

Q)

uring her campaign for nuclear
disarmament and protested that she had been unfairly singled
out, the Lord Chief Justice remarked, "The police cannot
prosecute every obstructor: of the highway but must’exercise

a wise discretion when to prosecute."

3 ;
The Royal Commission on the Police; went further aad

)

said that, “one of the main dutiss of the police of England
and Wales was the £responsibiliity for deciding whether or
not to prosecute persons suspected of criminal offences.

Textbook writers find no c¢bjection in

af "discretis

ime there is apt to be am

"When we talk about cz

u

2

not merely entitle

assu

to intervene, but that public authority ought to
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take prodeedings‘ It is common belief that if

the police know that a crime has been committed

and have sufficient evidence they must prosecute.
That is not so, but the public very properly expect
that whenever there is sufficient evidence of serious

crime the matter should come up before a law court."”

The latest authority can be found in the judgements given

in the Court of Appeal in RV.Metropolitan Police Commissioner

exparte Blackburn% Mr. Blackburn the Member of Parliament for

e
Stalybridge and é;ée; had been dissatisfied because the police

had decided not to prosecute gaming clubs in London. He applied
for writ of mandamus to compel the Commissioner to enforce the
lJaw. It cannot be said that the court settled beyvend all doubts
whether it was in their power to make such an order, but the
judges clearly accepted the right of the police to exercise a
'wide discretion' in carrying out their duty of enforcing the
law. LORD DENNING, Master of Rolls, said, "It is for the
Commissioner to decided in any particular case whether enquiries
should be pursued, or whether an arrest should be made or a
prosecution brought. In the same case LORD JUSTICE SALMOND said,
"Of course the police have a wide discretion as to whether or
not they will prosecute in any particular case." The court,
however, regarded it as objectionable that the Commissioner
should issue a direction, as a matter of policy, that no action
should be taken against gaming clubs. This ruling of course

did not chanze the general principle laid in other cases, thatv

the police have wide discretion whether to prosecute or mot.

Criminologists and Sociologists have accepted readily
enough that discretion is extensively used in enforcing the
law, but in the absence of information from official scurces

their theories have largely been based on American writings.
In the Kenyan situation, the police also have wide powers

of exercising the discretion whether or mot to prosecute.

Evidence can be offered by traffic charges made by our police

officers to the motorists. It has been or it is the practice
of most of our police officers that they issue susmons to

those drivers who fail to give "chai" tc appear to court av

- s £ L52 e
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whereas those drivers who give '"chai" go free whether or mnot

their vehicles are roadworthy. This though a misuse of
discretion shows fhat thie officer has the right to decide
Qhérto issue with a summons or who not, therefore, he has the
discretion to start the prosecution or not because if he

(4
decidedg not to issue those summons there will be no prosecutions

In my interview with a court prosecutor in one of the
Resident Magistrates' Court, who is himself a police Inspector,
he -told me that it is the discretion of the officer in charge
of the police station whether fto institute‘a prosecution or
not. The first step after an arrest has been made is for the
officer in charge of the police station, probably an inspector
to decide whether or not to accept the charge which in practice
means, authorising the writing of a charge esheet specifying
the offence, which should be read to the accused: he should be
cautioned before he makes a statement that everything he says

would be used as evidence against him in a trial.

In deciding whether or not to accept the charge the
station officer acts in an independent capacity. He has not
been concerned in making the arrest; he has to satisfy himself
that there is adequate evidence of a criminal offence for
which a power to arrest has been provided. If the evidence
comes from a private person, as for instance if a shop-lifter
is arrested by a shop assistant, the station officer will
probably seek to protect himself by requiring the witnesses
to sign the charge sheet as the person making the charge.
This precaution will do nothing to ab%&ve the station officer
from his responsibility but it does sometimes have the effect
of deterring a private peirson from pressing a charge, when he
realises it is he who will have to prove the case in court,.
If the station officer considers that further enquiries are
necessary before accepting the charge he may bail the accused
person to report back to the police statin on a given date.

This requirement may later be withdrawn, but if i{ is not

failure to report will render the accused liable Tor arvest.
All these powers > vested with the Station officer and he
is ex & o L5e Then xd idant iy il s sh thiat,
he has the discretion whether tc prosecute or mnot.
B
/ -
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Up to this stage 1 have oniy discussed the police powers
to the question whether or not tc prosecute, This discussion
can be pushed further by asking whether after the police have
made their decision to prosecute, the case will be automatically
prosecuted in court, or there is someone else whose decision
to prosecute or not is also needed? The answer to this question
is that the exercising of the discretion whether to prosecute
or not does not end up with the police, it has to be exercised

further by someone else.

After the police have made up their decision to prosecute,
a charge is entered by them and one of the copies of the charge
sheet which will contain the name of the accused and the
particulars of the crime is taken to court where a file is to
be opened for that particular case, Another copy is given to
the police prosecutor who is in the department of prosecution
in that station. It is not neccessarily that the oificer in
charge of the prosecution department in the particular police
statinn will prosecute the case personally in court. If the
case is a complex one or it is a sensitive case, it may be
prosecuted by a State Counsel, or the Deputy Public Presecutor
or even the Attorney General himsolf.6 At this stage the
Public Prosecutor has no alternative except to appear in court
on the mention date of the case. After the case has been
mentioned the prosccutor under thc Crtmlnal Procedure Codo7
has the power to withdraw the ﬁ%@ﬁ@éﬁ$&§f from the court before

renounced, The withdrawal may be dore with

the judgement

('\
‘d

the consent of the court or on the instructions cf the Attorney

General, This kind of withdrawal can only be done in the

;

surbordinate courts. It is‘on very rare occasions wyhen the
court may refuse the consent of the withdrawal of the prosecuiliocns

once the proseccutor requests for it,.

On doubtful cases and those cases which are complex and

legal advise is mneeded, the police prosecutors write to their
Senior State Counsel at the provisional headquarters for advise,.
The State Counsel gives his instructions basing them oan the
regommendat: f e pPa vti walar cas gi vy, te him hw thic
police prosecutocr. In this way the police prosecutor a
chance to influence the State Counsel to authorise the
wvithdrawal of the prasecutioms, 3 Ve tun . therefore conolade
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that even the prosecutor in the surbordinate court has to a
certain extent some part to play in the exercising of the

discretion whether or not to prosecute.

Under constitutional provisions, the Attorney General
has power in any case he considers desirable to institute
criminal proceedings against any person before any court” in
respect of any offence alliged to have been committed by the
personlo Similarly he has power to discontinue any proceedings
in court by entering a nolle prosequi}1 The power to take

~

over proceedings instituted by any other individual14 and to

discontinue them, is vested in the Attorney General to the
exclusion of any other person or authority by the constitution.
But din practice the Attorney General being a very busy man13
and therefore has pressure of work, he can®delegate these
powers- to the law officers im his chambers. In exercising
the powers set above, the Attorney General is not subject to
the discretion or control of any other person or authority.
This in theory is meant tc ensure that there is impartiality
in the exercise of the powers., It is clearly seen that this
power of the Attorney General to issue a nolle prosequi gives
him and his Law officers (State Counsels) a wise discretion

on decision whether to prosecute or not. Although the case
may have been taken to court for hearing, the moment the
Attorney General or his law officer who normally is the Senior
State Counsel enters a nolle proseque the proceedings of that
particular case ends up there. To that extent the Attorney
General or State Counsel has determined the fate of the prose-
cution of that case and in this way has exercised a discretion
whether to prosecute or not, Wecan therefore say that according
to the above discussion the discretion of the decision to
prosecute is exercised by both the police and the public
presecutors but to a larger sxtent by the police.

PRINCIPLES UPON WHICH DISCRETION IS EXERCISED

There is no laid down procedure which the police should
follow in order to exercise their discre
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exercising the discretion. The discretion has 1o be very
carefully exercised for the way it is to be exercised con-
stitutes a very important factor in the administration of

the criminal law.

The first question to be considered or decided is whether
there is sufficient evidence to warrant a prosecution; but
it is alsc important to consider whether the prosecutinon is
likely to succeed because it is bad for the administration of
justice if many prosecutions are undertaken when there is no
reasonable hope of obtaining a conviction. Sometimes, however
there may be special reasons for launching what is legally a
weak case, when the defendant is morally guilty and the legal
point is an arguable one. Thirdly, there is the question of
public interest. For example, it is noc argument against
prosecuting say a solicitor that the result of the prosecution
may be to shake public confidence in solicitors. The law can
be no respector nf person or body of persons. However, some
proper considerations of public interest arise and these are

t¢ be considered below,

POLITICAL CONSIDERATION

Government have to accept that from time to time,
prosecutions will cause them embarrassment. Instead of this
embarrassment, the government decides to drop the prosecution
even where there is no doubt the culprite will be found guilty
by a court of law if prosecuted., This mostly happens when
the prosecution will involve top goverument officials or top
politicians whose prosecution may bé;;2 the government in
ridicule io the public. There has been several reports of
scandals in our daily newspapers of which some of our top
government officials or top politicians are involvéd but rarely

if any, are these people prosecuted(1)(a) The

reason given
for failure to prosecute in such cases is that it is not to
the public interest to prosecure. A very good example is
the 'Mungai case' or the 'Ngoroko' affair, Mungai who was
an Assistant Commissioner of Police in the Rift Valley

:
Province during Kenyatta's reign and for some few months in

sl

the

the Rift Valley under the
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to curb the stock thefts which were rampant then in the Rift
Valley, but the squad it was alleged was specially trained_

to assassinate some top politicians and govermment officials
inclviing the then Vice President Daniel Arap Moi soon after
the death of Kenyatta. Mungal ran away after the affair surfaced
and a warrant for his arrest was issued. He however, came back
to Kenya from his self-exile voluntarily and was arrested at

the Jomo Kenyatta International Airport. Laterlg%g)nation was
shocked by a report in one of a daily's headlines by the

then AttorneyGeneral Charles Njonjo which said that the
government had decided not to prosecute Mungai. The daily
quoted Njonjo saying "Everyone~¥g Kenya is aware of the
disappearance of Mr. James Mungai, former Assistant Commissioner
of Police (Rift Valley). Mr. Mungai returned voluntarily to
Kenya from Switzerland on December 20, 1979. I have considered
the whole matter of Mr. Mungai's disappearance and the 'Ngoroko!'
affair and I have decided that it would not be in the public
interest to prosecute'Mr. Mungai... e I have directed that

the directorate of criminal investigations and police file on

this matter be closed."

Though the Attorney General's statement above would like
‘us to believe or accept that the Mungai's prosecutions were
thrown away due to public interest, there is also a tendency
for the public to think that there were some shadowpy things
sorrounding the 'Ngoroko' affair of which if Mungai was to be
prosecuted could have been revealed to the public and the
result would not have been sweet. At the time of Mungai's
disappearance there were allegations that other people not
in the police force were involved in the' assassination' plot;
Most of these people were alleged to be still in the governmenﬁ
when the prosecution was thrown atmy.“i

Another example of the Attorney General's discretion is
where a spy is caught betraying secret information to hostile

powers. There would be demands to know why security precautions
14(a).
' )1

have proved ineffective n the parliament. The prosecution
of a spy might reveal the weaknesses of the government security

means and therefore carceful discretion has to be exercised

<
be

here, whether to prosecute or not. However spies are dangerous

J
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to the internal and external security of the state that in
most cases they have to be prosecuted despite the dangers

14 (b)

which would result due to the prosecution. Treason and
its allied offences of sedation, mutiny and others are only
pro ecuted at consent of the Attorney General. This is so
in 6rder to allow careful scrutiny of the case before it is

k(c)

good example of this. In the judgement of this case Justice

brought to court. The treason1 case of Muthemba is a
Simpson of the High Court of Kenya criticised what he called,
'inadequate investigations' by the authorities before the case
was brought before the court, saying the whole prosecution

had been ill-advised."

A discussion of prosecution in which political considerations
come to the force would not be complete withocut a reference to
trade disputes, since the threat of industrial strife is almost
‘as damaging to the welfare of the mnation as the threat to war.

A sensitive political instiunct is needed to judge whether
criminal proceedings against strikers are likely to bring

about a settlement or provoke more trouble. For example on

May 15th 1950 121t(d)major arrests of trade union leaders took
place. These arrests prompted the famous Nairobi Strike of
May 16th 1950 which eventually spread throughout the country.
The strike continued for about two weeks and was called off
on the 25th of May 1950. This strike encouraged more union

membership to be enrolled. We can see 1

=

e this example that
instead of the arrests to end up the strike as it was intended
by the government authorities, it prompted it and thus provoked
more trouble than would have been expected had the arvests

not been made,.

A very recent example is that of the dectors' strike last

yvear (1981) which brought chaos all over ic. When

the doctors refused to go back on duty following an altimatum

issued by the Minister of Health, the government took a serious
step and police were authorised to arrest doectors who refused

to go back to work and charge them with contravening section

Al N R . R ) . ) .
34{ 118 of the Trade Dispu Ag A 5 doctors wvere
arrested within two days and 57 them charged. Despite
these arrests hundred of doctors still adamantly defied the
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back to work. In a dramatic move

government's dil"’fz.‘.(:‘tive to go
police in Mombasa began arresting and locking up doctor's wives
in an attempt to get them to say where their husbands were,
Infact one such wife spent a night in police custody with a
three months old baby without food15 This did not make things
any better and finally the government had to give in by
convening a meeting with Kenya Medical Association at which it
was decided that the doctors return to work as soon as possible
on the understanding that there will be noc more arrests or

prosecutions and that the government will give considerations

to the doctor's demands.

Due to these arrests most of the members of public had
started to sympathise with doctors and had started to blame
the government for the several deaths which’were increasing
everyday of the strike as the contributing factor. This also
prompted a very serious demonstration in the Uaiversity of
Nairobi where students were sympathising with their fellow
medical students sent away in connection with the docior's
strike., Finally it was an embarrassing situation to the
government to give in at the end éz thhe doctor's request after
having demostrated first to the public its strength to suppress
the strike by arrests, but all ending to failure. It could
have been better had the government tried to save itself from
the embarrassment by trying toc solve the dispute peacefuliy.
Congratulations should go to the then Attorney General who never
issuesLthe consent for the prosecution of the arrested adoctors
for most likely the result of the prosecution would have

resulted into more serious repurcusions.

In conclusion, criminal law is mno Jlonger regarded as
a suitable weapcn for ending labour disputes. The;boncern
today when a strikebis in progress is to prevent intimidations
and to see that the public order is preserved. It is seldom
necessary to arrest strikers for the unlawful picketing, since
it is the practice of the police and strike leaders to meet
and come to a working arrangement on what can be permit:
Nevertheless, clashes and ugly scenes are always likely to
break outs  Difadeia iz Yag figad © The momant 0 Wiso
obstruect or attack' those continuing

up by agitators may
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or they may try to prevent supplies being delivered. In such

a case there is no altermative except to let loose the fierce

o]

G.S.U. squard to disperse the strikers and if necessary make
some few arrests here and there. This should be done with the

motive to get things under control.

OBSOLETE, CONTROVERSTAL & UNPOPULAR ILAWS

The discrimination and responsiveness to the public
mood which must be shown in dealing with offences against the
State and public order are equally required in enforcing the

law relating to the whole range of criminal offences.

It is understandable that those responsible for making
decisions are reluctant to disclose the reasons which influence
them. When asked by a member of Parliament why no prosecutions
has been instituted, the classic reply given by every Attorney
General is that a prosecution would not be in the public

15(a)

interest There are sometimnes good grounds for reticences;
it would be cruel, for instance, to disclose that no action
had been taken because the offender was in the last stages of
an incurable disease. The main objection, however, of giving
specific reason for dropping a prosecution in a particular case
is that it will inevitably be adduced as a precedent in future
occasions.

Nevertheless, sufficieuat material is available to
examine under general sub-headings some of the reasons whv
prosecutions are considered undesirable altough there is ample

evidence of guilt.

OBSOLETE LAW

Some ‘g)urists have taken the l1line that if a law is
on the statute book it should be enfcrced. By turning a
blind eye to a law that has outlived its usefulness the executive
power is not onlyléésurping the functions of tie legislacture
but obscuring the need for abolishing an unwanted law. Hovever

there are some laws that remain on the statute book throupgh

R O . At . y -

governmenital incetia which BeL e enlorcaea Wi tiiouw Gilence
to public opiniorn. VWhere the law is so muchh out of accosd
with public opinion that the polices do not prosecute uvndoer it,
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one would expect an active legislature to repeal the law,
for its existence is always a possible source of anomaly and

. 6 . - 1
injustice in individual cases. However, the work of repealing
or amending a statute is slow and laborous. In the outcome
it can be expected that new legislation will abolish many
absolete statutes which have fallen into disuse. But the
law cannot be modernised without going through the porderous
legislative machine; parliamentary time is precious and members
are so eager to pass new laws that they cannot spare little
time to survey those that are still lying among the accumuiated
debris of the centuries. Wilcox A.F. says that "In such
circumstances the police in England do not comsider themselves
to have aby obligation to rake about in the dust to find

) ¢ bosta ey .
archaic offences - blasphemy aperstery, profane swearing or
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desecration of the sabbath, which they can prosecute."”

Occasionally an Act long forgotten is revived... in

1
the case of R.V. Brittain 8 the Forcible Entry Act 1381,

passed in the reign of Richard i1 was chosen for the prosecution
of three men who had forced their way into a house where a
party was being held. An appeal to the House of Lords against

conviction and setence of 9 months imprisonment was dismissed.

ATTEMPTED SUICIDE

Sometimes or in some offences the police base their
discretion on public opinion, that is they pick out for
prosecution cases where most people would agree that some action
is called for. Most of the people have nothing but sympathy
for the distraught souls who had been driven into moments of
despair to end their lives., In such cases the police usually
does not make an arrest except in the cases where it is clear
that unless restrained the'peTSOﬂ would immediately renew

the attempt.

BIGAMY

In the cases of bigamy where noboedy has been decieved

b 5
and the man and his second partner are living together happily,

e

well knowing that their marriage is illegal rothings but harn
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content to accept the situation, she does not want her husband
back and welcomes the opportunity of using the evidence of the
bigamous marriage as grounds for divorce. However it is a
different matter when a man has deliberately decieved a woman
and rapped her into a bogus marriage she would not have
Contémplated had she known that he was already married. Rarely
in Kenya, if any, is the section providing for bigamy in our
penal code is used, this is simply because the largest number
of the Kenyan society recognise polygamous marrieges where

bigamy will. play no purpose.
INDECENCY

The idea of bringing a prosecution when an adolenscent
boy commits as act of indecency with a girl under sixteen is
repugnant to most parents. The girlg herself is often as
much to blame as the boy and the consideration uppermost in
the minds of the police if the offence comes to notice is
whether the girl is in need of care and countrel. Most of the
charges are brought against mature men who take advantage of
young girls, but occasionally it is necessary to proseccute a
gang of youths who attack and indecently assault a girl of

their own age.

Even where indecent assaults take place without consent,
girls and women are often unwilling to undergo the ordeal of
giving evidence in court, and in such cases it is usual to

drop proceedings.

ABORTION

This is contraversial law and the decision to prosecute
is usually tricky to make. "However when cases are brought to
the knowledge of the police it is seldom difficult to decide
whether or not a person should be prosecuted for procuring an
abortion., Nothing is to be gained by bringing before the
court, a young woman of eighteen living in lodgings away from
home who has terminated her pregnancy by taking a pill. But
in a case where a girl of say nineteen pregpant by a mariiecd

man of twenty six first tries to end up her pregnancy by
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with the result that the foetus is killed but remains in the
womb. She is later hospitalised and in fear thaﬁ others might
suffer the same or even die she discloses the name of the
abortionist. Here there should be no hesitation to prosecute
for the girl herself has consented to an illegal abortion and
therfore is guilty of an offence. But when a prbfessional
abortionist is charged it is seldom considered necessary to

prosecute the woman on whom the operation has been performed.

OBSCENTITY

Sometimes the police decide against présecuting obscene
literature or libels due to the public interest. It is true
that once there is a prosecution of an obscene book, play etc;
the public especially those people who had no opportunity to.
have seen the book before the prosecution gets more eager to
see it than before. If the prosecution fails it ends up in
earning the writer a few more thousand shillings from the
sales. So instead of the prosecution achieving what it was
intended to, that is to curb the reading of the material, it

encourages it in thebig way.

LAW UNDER REVISION

Police usually do relax prosecutions on laws which are
under review by the parliament. Also after a mew law has been
enacted it takes time before prosecutions based on it are
started.

DRUNKENNESS

This is another area where the enforcement of the law
is quite hard, and the more harsh the rules to curb the
offence, the more the offence increases. The public at large
usually does not see anything wrong with drinking and therefcre
rarely are the police informed about the illegal dfinking
plactes. Evidence for this can be seeﬁ by looking at results
of the presidential directive in 1979 that local brew or illicit
brews will\not be licenced any longer and the act of brewing
the illicit stuff, was declared illegai. It is evident that

3

reased much of late

illegal brewing of the local brew has in

c
d

compared to the

or not to arrest and prosecute by condering the



of the drunkenness and the victim. Rarely do police officers

take an old drunkard to court for prosecution.

UNPOPULAR LAWS

If the law is so unpopular it is held in general comtempt

and it cannot be effectively enforced by the police who are
depéndent on the goodwill and support of the public. It is

a matter of acute embarrassment to the police to have to decide
whether and how far to enforce repressive and unpolular
legislation of doubtful policy. If they determine not to
prosecute on a particular class of case, they are open to

the charge of assuming the function of the parliament. Perhaps
it is a fair reply that the police are compelled to assume

the function of the parliament when parliament does noi properly
discharge it. The Royal Commission on police powers and

12 of 1929 talking on the subject cf law

procedure in England
against lotteries and street betting said that "the present
state of the law is altogether anomalous, and so out of harmony
with public opinion, that the attempts to enforce it are bound

to react on the morale of the police."

MARTYRDOM

A sensible reason for refraining from bringing a
prosecution is to avoid giving a person with an obsession an
opportunity of airing his grievance in public or providing a
plat form for someone who wishes to pose as a martyr and gain

publicity for his own cause.

On Christmas Day in 1950 Tan Hamilton, a student at
Glasgow University stole from the chapel of Edward the
Confessor in Westminister Abbey the historic "stone of scone.,"”
Its rightful place he considered, was in Scotlagd, and he
eventually succeeded in depositing it in the rg?ed Abbey of
Arroath, slightly damaging it in the process. The stone was
recovered and replaced in Westminister Abbey, but Hamilton
and his accgmplices were denied the opportunity of appearing

in court as the champions of Scottish nationaiism.

USE OF UNTAIR MeTHOobsS

If unfair methods have been used in catching criminals

it is better for all concserned thav thie prosscution shonld be
dropped rather than that an attempt should be made to seccure

a conviction. Good examples of this are where 2 agent
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proveestous are used in order to gel criminals. - Also where
an accomplice who turns out to be the witness of the crown
in a case where a dangerous criminal is being prosecuted is

granted immunity from prosecution in return for giving the

evidence.

TRIVIAL AND TECHNICAL OFFENCES

Finally there are many trivial and technical laws which
the police would not enforce.go Minor motoring offences are
often dealt with by a warning, and a motorist slightly exceeding
speed limit at night when the roads were clear would be surprised
if he was prosecuted. Similarly minor assault casesare usually
dropped at the station after a word by the police to the
complainants and respondents%1 Parking offences may also be
dealt with in a reasonable and tolerant way. At any time in
any urban area there are thousands of vehicles which are nct
parked in restricted streets, but which could be said to be

cbstructing the highway.

MISUSE OF DISCRETION

Having outlined some of the general principles on which
discretion is based, it is now appropriate to mention something
about the various cirsumstances on which discretion can or is

usually misused by those who exercise it.

It has been mentioned in the above section of this chapter
that, police officers do misuse their di::retion of whether or
not to prosecute by using it to obtain bribes. It is a common

i
experience to those who use public transportko(a)

especially
in the rural areas that most of the cases that reach a court

of law on traffic matters are those cases where the wvehicles
owners refused to bribe the police officers on the <highway.

It has become a common practice, and it is accepted by the
vehicle owners especially "Matatu" commuters that every morning
each vehicle must pay a fee of at least Shs.10 or Shs.20

This fee is intended to exempt the particular '"Matatu® ifrom
any traffic offence prosecution the whole of that day. This
has led to overlcading of passenger vehicles and usage of

mroadwerthy vehicles, withont any remard te the security of

the passengers, hence the numerous road accidents which do
occur everyday in cur Kenyan roads. Other areas where the

discretion has been used to



- - v L et

include the illegal brewing of changaa and traditional liquor,
prostitution and other social offences.

We have seen above, that the Attorney General and his

to prosecute or mot. Under the constitutional provisions
 the Attorney General has the power to discontinue any
proceedings in a court at any stage before the judgement is
made, instituted or undertaken by himself or any other person
or authority. This he does by issuing a nolle prosequi. This
power of the Attorney General to issue a nolle prosequi gives
him a very powerful discretion on whether to prosecute or not.
If then this discretion of the Attorney General is misused

very adverse effects will be felt in the action of executing

judicial services. The Attorney General although being a civil

servant is also a politician and is more inclined to lean in

. . e R 2
favour of the government than carry out impartial decisions. 3

There have been cases where nolle prosequi has been
entered to exonarate political collegues. In certain cases
corruption has been alleged. A study of frequent entries
of nolle prosequi will indicate that there has been an abuse
of this right. The press has since 1965 been reporting various
cases of entries of nolle proseque which involved prominent
people, On the 24th of April 1969 for cxample, a report
appeared in a local-dailygh "Councillor Acquitted" In that
case a Nairobi Councillor who was charged with the offence of
- theft by sexvant was acquitted in a Magistrates Court after
the prosecutipn withdrew the case. Inspector Kyanzi said to
Mr. J.R. McCready that he had been instructed by the Attorney
General's office to enter a nolle proseque in respect of
charges against Sendate. No explanation to the issvamnce of

the nolle prosequi was given. :

A similar report of the use of nolle prosequi appeared in
the same local neyspaper.25 The headlines were "Three freed
on Exchange Control case takes a turn." Rashid H.M. Patel who
was represented by Mr. B. Georgiadis and P.H. Trivedi and

‘D‘W. Viran both represented by A.R. Kapila and R. Shah were
discharged after the entry of a molle prosegui by *the Deputy

ol 2 Thipe o gy A s B s ) I S TGV en g oty o * 4 29 + 5§ oy x> F e ot
P'U.u LhA. FEOBECULON,, MEP .. RODDS . nere was no further CED tanation

vant 35

ioe



A | R

Tt was only stated that these people were discharged after
an entry of a nolle prosequi. Nothing further was explained
to the public so that they can understand the true position.
Such a state of affairs is incompatible with the proper
exercise of the discretionary power. Then another headline
appeared in the same local newspape§6"£25,000 bribﬂe rumour
refuted, Asian jailed." The rumour was that a bribe of
£15,000 was offered to a C.I.D. officer Mr. Baine as an
inducement not to oppose bail. Mr., Baine later suggested
that the bribe be increased to £25,000 to induce the Deputy
Director of Prosecutions Mr. Hobbs. Mr. Hobbs explained that
what concerned the Attorney General was that a large sum of
money has exchanged hands to secure a nolle prosequi. 1t was
widely rumoured in town that large sums of money had exchanged
hands. He recalled that in the course of normal acceptable
plea bargaining on friday the qusestion of nolle prosequi was
raised for the first time. Because of the rumour, he put
the matter to the Attorney General and said, "The Altorney
Gzneral wishes me to say that if any one is under an impression
that curruption served this nolle prosequi, there is a absolute!:
no truth in it."

...’ERSHY OF RAme

The reputation of the Kenyan police has on manyLUUUUB&ons

been tarnished. When the police are asked to investigate a
case they do so, and after making a charge aginst a suspect
the case is withdrawn at the last moment. The powers of the

Attorney General are sometimes used to let the criminals off,.

The 1976-78 coffee thefts cases illustrate clearly that
people commit the same offences. Somg are prosecuted and other:
have nolle prosequi entered. A case-gg peint is that involving
two Members of Parliament - Godfrey Muhuri Muchiri and Jesse
Mwangi Gachago. The two were charged with the lorry driver of
stealing 485 bags of coffee in transit from Malamba to Mombasa.
The driver was discharged after the prosecution entered a nolle
prosequi?7 Superitendent Nene - a Personral Assistant of the
Commissioner of Police Mr, Bernard Hinga provided an escort for
the lorry carrying the stolen coffee., The Chief Magistrate
was of the view flav Juperitecdsor None was. an accompliice, e
even said that Nene should be charged through the Attorney

=

. X 28 S
General's office. Up to now the Attorney General nas never
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charged Nene. Muhuri Muchiri said in court that the case was
a political one against him?9 I think what he said though
rejected by the Magistrate had truth in it. In my view this
case is a clear illustration that prosecution powers have

been used to subdue political opponents.

HOW CAN THE DISCRETION BE CONTROLLED?

Once it is accepted that there has been a misuse of
discretion, and if the law is to be enforced effectively and
sensibly some measure of discretion is essential, it must be
immediately be asked how that discretion is to be controlled.

In the case of Sharpe v. WakefieldBOLord Halsbury declared:

Discretion means, when it is said that something is to be
done within the discretion of the authorities that something
is to be done within the rules of the authofities, that some-
thing is to be done within the rules of justice and not
aceording to private opinion, according to law and not humour;
it is not to be arbitrary, vague and fanciful, but legal and

regular.,

Nobody, however, has been able to formulate rules fettering
discretion. The reason is not far to seek: discretion means
the freedom to break rules and no clearcut regulations can be
imposed to determine the extent to which this freedom can be
used., However, there are ways and means which can effectively
be used to check the use of the discretion and the following

are some of them:-

(i) JUDICIAL CONTROL

Perhaps the most powerful influence on prosecution policies
is exerted by the courts, Magistrates and Judges can show their
displeasure when trivial or oppressive charges are brought
before them by inflicting a nominal penalty or giving an
absolute discharggl Due to this prosecution will soon become
discouraged if their efforits are achieving no significant

effect.

Judges will not hesitate to express their disapproval if
30y
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or ridiculous are used to describe the charges brought by
the prosecution. "Public reaction to headlines in the press
and the news bulletins must be taken seriously by the
authorities for the law cannot be enforced effectively in
opposition to public opinion. Public scrutiny of this kind
is beneficial and must go along way towards ensuring that

the law is not being enforced with undue harshness.

SUPERVISTON BY PARLTAMENT

Members of Parliament are able to raise questions with the
Atterney General about decisions to prosecute or not to
prosecute crimes which come within his limited sphere of
responsibility. Ministers too, are accountable to Parliament
for the enforcemeunt of the Jway by their departments.
Parliament may also control the exercises of police activities
by appointing specific committees to probe any questionable
activities being carried out by the police. Other controls
incliude public opinion., Policc officers do pay heed to
criticisms made by the public, complaints of injustice especially
when wrongdoers seem to have escaped prosecution through
negligence or ineptiness are taken up with avility in news-
papers and radio programmes. Delegation of authority, police

coordination, training, supervision, etc also do check the
Gl VERSITY OF MARGE
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exercise of discretion.

CONCLUCION

Although it is possible to group under sub-headings as
listed above, the wvaribbus factors to be taken into account
when comnsidering whether to bring offenders before the courts
or to take some alternative action, individual cases seldom
fall neatly into one category. In practice severalifaotors of
varying weights must be balanced against each other., 1 have
touched on some of the considerations which sway decision to
prosecute or not:bne way or the other, but I cannoct claim to
have exhausted them. The subject needs a more syvstematic
discussion and closer study by senior officers, critics and

cemimentators thaw 1 have attempted to do,.

To those concerned with the proteccion of the public a

arbitrary actions by the executive i1t may seem discoursging



to reach to thé conclusion that discretion cannot be fettered

by rules, I would therefore ask institutions concerned to

apply effective measures to curb the misuse of the discretion

whether or not to prosecute.



ON_SYSTEM

DUCTION

I have di i, in the last two chapters how

the prosecution exercise is carvied out, and how the decisions

th chapters, it has clearly come

to prosecute is made, in he
out that, the police are the major people in the matters of

prosecution and alsc fo large extent, are the people who

make the decision wiother to prosecute or not. In other words,

is mainiy under tlie police force,

7

our, prosecution sys

In the present chapter, I am going to look critically at

the guestion of whether the police are the suitable people to

be entrusted with ocur prosecution systems or otherwise, I will

carry the analysis systematicalilly starting frqm the time when

a suspect is arrested until the time of judgement.

My criticism shceuld not be seen as a total comdemmetion

it is only aimed at pointing out where

of the present sys

the eystem has failed and as to what should be done to rectify

m

the situation. Our present system can be commended for the

good work it has done in our courts which has contributed to

the good reputation cur courts have in their duty of discharging

justice, Most of ovre police prosecutors are very good at their

1

work and have carried it out quite effectively, Infact some

ey . = . . .
of the lawyers (adfocates) vhom L have spoken to about their
opinion as to the qualiity of the police prosecutors, have even
ce prosecutor

gone to the mxtent of vwying that scme of the po

Jic
than many State Counsels,

carry out their pr tions b

who are qualified lawyers,

However, thers is mo system which can be a hundred per

cent efficient and cur prosecution systewm ic nmo exception, i.e,.

there is a perce v. 1t is this per centage

f dnefficiency tivated my criticism,

DEFECTE OF OUR

As dindicated above, most of the prosecutions in our ccurts

are done by police e £ 3 ¥ o
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Of course one would say that the ght of an I 5 n h
feet, gently and responsibly conducting the case U ST o

fourt is, no more likely to give a stranger the impression

that the police are running the court, than is the dei

counsel to give the impression that it is vich
is doing so. But in a court where the matter be
investigated by the police; where the procecc 1y beern
taken by the police, and the compla 3L2( ) 1 the

inspector personally; in which a vital part of the prosecution
evidence will. be given by the police; where the.ease is

prosecuted in court by the police, a member of the publiic is

likely to get the impression that the police arve

court., This impression created to the public can lecd te the
to think that there is no decision which can be mads by such

a court which is against the police who seem®to be na

the court and therefore no justice can be done to

of the public in a conflict between them and the poiice,

POLTCE PROSECUTORS -~ TRAITNING AND THET

When conducting my research, I was told by ocnc ol ihe
prosecutors that once a police officer is appointed to iLake

the du ties of a prosecutor, he is taken for a course

he is trained 'of the court procedure, and how to co
prosecutions. What I learnt from this prosecutor is that
there is no teaching of the general principles of law at this
course and if there is any it is very basic, so far as the
points of law are concermed, our police prosecutors

; -
conversant. Many people have expressed their

it is wrong for an unqualified police officer to orpus points

of law with a qualified advocate. This can be counltor-ar

that an average competent police inspector,

rate should know) quite enough criminal law to enal:le him to

argue points of law with the average

can be based on the fact that, in their

are expected to sit for examination papers fto that offect, and

. |
in any case if 5 5001 £
competent inspec susht to ; he
presented by a % Vue e
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principles, which of necessity is denied the cualifying police
officer. Competency in a prosecuting advocate is not merely
essential to discharge the duty to the public but, what is no
less important, to the defendant is to emsure a fair trial,
Whilst there are lawyers whose knowledge of the rules of
evidence leaves much to be desired, it is at worst higher

that of a police officer, There is no doubt that lawyers, by

reason of their training and experience are much better
qualified, than the police officers. Many criminal cases in

the Magistrates courts involve complicated points of law on

which the police advocate is unable to adeguately assist the

Bench.

The unrepresented defendant is sometimes at a disadvantage
when faced by a police officer advocate? A *professional prosecut
would be more likely to appreciate and bring ocut peints which
might assist a defendant to discover and reveal matters in
mitigation. Inadeguacy of disclosure to the defence in
Magistrates courts, where tl= accused does not have the benefit
of pre-trial proceedings or the service of witnesses' statements
on him, as he does where he is tried on indictwment is a
fairly common source of complaint§ Some Magistrates say that
on occasions, they feel that the police do not give the court
all relevant information? Fqually important is that, guilty
persons may escape conviction owing to the inability ol the
police officer advocate to present the case, and especially
to crosc-examine effectively.8 I remember in my fourth term
practicals, a number of accused used to go free, not because
they were innocent but just because the prosecution could not

be able to prove its case properly.

Most lawyers and particularly those in private practice,
are trained to have an independence of mind and an appreciation
of the true role of an advocate. The police officer prosecutor,

is subject to a number of disadvantages. Freqguently lLe

(Y

i

himself, has authorized the prosecution, even if he was not

responsible for the original investigations. In addition, the
cfficer conducting the prosecution, may feel *to blames 1 he
fails to shield the offYicers giving evi from criticlsm
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and errors

The honest, zealcus and conscientious police ofif:i. .

who has satisfied himself that the suspect is guilty, becomes

psychologically committed to prosecution and thus to suutceeful’
prosecution. He wants to prosecute and he wants fo wii, When

the, police officers mix themselves up in the conduct of a
prosecution, they acquire a bias infinitely stronger thai that
which must under any circumstances naturally attach ilcseli to

: 3 10 . .. _ L TN
their evidence. In consequence you might see a seniocr poliice

officer being inhibited in refusing to prosecute in owvder

to damage police morale, whereas an independent prosecuior
would not be influenced by such considerations. Howevesr, the

ideal prosecutor, be he qualified or not, is one who di

himself from the organisation causing the prosecution,
regards himself as part of the court assisting the Beunch to

arrive at a judicial decision whatever that decision wnny be.

POLICE PROSECUTORS AND THE DECISION TO PROSECUTE

The decision to prosecute does not, and should not always
fall to be determined, solely by the likelybood of a conviction.
Public policy and individual circumstance are iightly to
taken into accounll As I have said above in the 2nd chapter,
the decision to prosecute is not an easy decision to mele. It
is by no means, in every case where a law officer considars

that a conviction might be obtained that, it is thought desiralbl

to prosecute the case. Sometimes there are reascns of

policy, which make it undesirable to prosecute the case.  Perhaps

the prosecution would enable him (the defendant) to preseni

himself a martyr or perhaps he is tco ill to attend trial
without great risk to his health, or even to his life; 1]
these factors enter into consideration. The pclice are i1i-

equipped by outlook, training and fuctions to w

factors objectively: nor should they be expected to do =o.

The question of whether to prosecute partakes of natu

of a judicial decision since, although the accus

eventually be acquitted, the bringing of a char 2 cien
evidence can have disastrous consequencies on a2 fs Eic

pPai vilhsiai Ly L

ficult for investigation to



necessary detachment and unfair to expect them to do so,

The dominance of the police in the prosecution proce
exposes them to temptation. They may seek or be prepared to
bargain with a suspect, promissing to refrain frow prosc
or to let him down lightly or to "put in a good word wii:
Magistrates," or to grant him bail (or not to oppose it}
not to prosecute his wife, There is no need to quocte any
example here for most of us know or are awvare that, it has
become the order of the day in our police force. L am not
projudiced.to say that most of the cases brought to court, DLy
fhe police are those which, a negotiation for a bribe boetweo:
the officer and the suspect has failed. This had led to ar
abuse of the power by the offficersvhich has been vested into
them by the government and it has been discussed in detail ix
chapter two., This risk of abuse, however, well intentioncd
the motives, is manifest in such a situation.

POLICE AND THE MAKING OF CHARGES

ITc is only an imspector and above who can chargc. Once

>

a suspect is taken to the police station a charge sheet is
made where the particulars of the accused, and those of ihe
crime he is charged for are entered. The way the police
officers carry out this task, cannot escape some criticisin.
It is not uncommon te see criminalis being acquitted by the
court, not because that they are not guiliy, but because

a wrong charge had been entered aginst them so that when the
case comes for hearing the evidence given becomes irrelevant
as to what is in the charge sheetzu I remember one ca5¢!;~“€
came before the District Magistrate Court at Muranga, whon T
was there for my fourth term programme, where a womean who
ﬁzﬁ caused disturbance in a primary school by threatening tc
break a teacher, and making noise all over the compound,
accused or allegedly accused of this offence. In the ciaoro
sheet the charge was'trespassing on private property"” bub the
evidence which was tendered in court only sroved that ihe
woman really did cause disturbance in the school, and in 1.
abused teachers, but nothing like trespass was mentioned

throughout the prosecution's case, The court held that

conaideriyis

which was before the courts was not proved;

accused was discharged. The Magistrate acdvisad the police

o]



had been charged with

idents to riot" In khis ruling while

5

ent Magistrate said

ha Losn done in an ambinguous and

.  The igistrate advised that, police

harge shects, should seek professional

that there was need for those who prepare

2inlly ithe d4ifficulty ones to seek professional

sxamples clearly indicate that the way the

ce oificers

are charges cannot be said to be the best.

task of charging someone of an offence

the charge

when the

hat this

brosecutor's

‘U

ther fresh

is obviou

come up

an easy one. In one respect,®the task

:d, is simple than that of the

makaes the charge. The former is aware
his client, and his research is limited
encey; he first reads the charge
facts, An inspector who is drawing a

ss of facts and has to discover an

order to charge.

a conrt officer, is first concerned
thie polential witnesses are placed

with the suggested charge or

‘ges are laid so frequently

16(a)

ToTLEL NS, it is e%senfqdl to realise

moment in the case from the
view; he can ampend the suggested charge,
cne, or can even do away with the charge.
one can blame him if his witnesses fail

]

tion, or "to proof” but if there never

svidence toe justify the charge at all, or

been dangerous driving

due care and attention, the prosecutor

istrate's decision.

enliy then be carried out

who will be able to make

o . =

fficulties. F Bhlg is no
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possible where the prosecutor is a qualified lawyer, and the
police makes a defective charge, he will be able to detect the
mistake and thus charge or ammend the charge before he brings

it K to court.

FURT: ©R DEFECTS OF OUR PROSECUTION SYSTEM

The Kenyan system of prosecution is accusatorial and not

inquisitorial, It has developed into a context between the

b)

method will undoubtedly be a danger in that, it may obscure or

two sides with the court acting as sort of an umpiré. This
distort the very different role which the prosecution should
play, as compared with that of the defence. The nature of the
trial procedure brings out the combative and competitive elements
and it is only too understandable that the prosecution should
also tend to see the result in terms of the ﬁinning or loosing.
To declare that this is wrong, is not to plead for inefficient

or half-hearted prosecution, or to deny the importance of a
vigorous exposure of the genuine weaknesses of the defence.

What is important is that, the pressure to obtain a conviction
should be limited to that which properly arises from the facts
and evidence. It should hot be increased by personal involvement
or personal feelings. These cannot be eliminated entirely, but
every effort should be made to remove any factor which would

tend to reinforce the natural human desire that "our side"

should come out best. In my view this is the approach which

should govern the prosecution process.

The existing procedure do counfuse two quite distinct and
disparate functions and responsibilities, namely, the wvigcrous
investigations of crime and the cool careful objective
assesment of the whole of the evidence and probabilities needed
for the correct decision as to whether a prosecution shoul@

be started ory, if started, continued.

The procedure also offends against the principle that,
the prosecution should be plainly seen to be independent,
impartial and fair: concerned only with the pursuit of the
truth not with winning or loosing. This is of cardinal

importance in an accusoforial system.

[ have been greatly impressed by the Scottish prosecution

. e : :
syazemf and I would rather admit that I have borrowed a good

porition of my recommendations from this system. I therefore



consider it worthwhile to outline briefly this s

I lay my recommendation and conclusions,

HE SCOTTISH PROSECUTION SYSTEM

This system has operated a Public Prosecutor's system for
nany years. There, except for very minor crimes, both the
lecision to prosecute and the conduct of the prosecutions are
the sole province of the Lord Advocate and his staff who are
guite independent of the police. The police cannot initiate
prosecutions. The police officer advocate is unknown. The
relevant facts of the Scottish System may be summarised as

follows: -~

(a) The Lord Advocate is responsible for all prosecutions
(including those in our country are c¢onducted by
Government Departments and other public bodies).

He is assisted by the Solicitor-General and six
advocates - Depute or Crown Counsel, who are
practising advocates holding part time appointment.
A change of Govermnment is normally folliowed by a
change of the Law Officers and Crown Counsel.

(b) The Lord Advocate appoints Procurators -Fiscal who
are responsible for the launching of prosecutions
in all courts except Burgh. Burgh police and
justices of the Peace Courts which have jurisdiction
only in very minor cases. With a few exceptions
in rural areas, procurators-fiscal are whole time

cfficers. They may be advocates or socolicitors.

(c) The police have to report all cases to the Procurator-
Fiscal, who must decide whether the evidence justifies
a prosecution. He may call for further evidence or

in cases of difficulty he may comsult Crown Counsel.

(d)* The Procurators-Fiscal conduct all summary and
committed prcceedings in Sheriff summary courts
and normally conduct proceedings on indictment in

Sheriff and jury courts although an Advocate-Depute

&3

1ay do so in all importand

Officers or an Advocate-De

in the High Courﬁ.



Applications for wavraats are nade by
Fiscal and he is ulso responsivle for deciding

whether to oppose ithe granting of bail.

The ProcuratoriFiszcal may himselfl interview witnesses,

but nmot the accusaed, and ments [rom them.

If a witness

#5 to give information, the Procurator

Fiscal may seek the assistance of a Magistrate who
can cite a witness fo attend and if he proves

contumacious, cowmit him to prision,.

The Procurator-Fiscal will have Deputes-who will deal

o

with the wvarious aspects of the work., They will
normally have a "spell” lasting weeks or months in
wvhich they will srpecialise in a paricular field,
such as summary duty which involves receiving reports
of crimes and offentes from the police or other
agencies‘and conducting summary trials before the
Sheriff: or "precognition" that is the interviewing
and taking of statsauecats from wiinesses in cases

which are to be triecd on indictment or dealing with

reports of alleged oifences from government departments.
In county districts ti:e Procurator-Fiscal or his

Depute will have to cope with a muach wider variety

of problems. If a case is reporied to the Procurator-

Fiscal and he consitders that thie evidence then available

does not justify a prosccutioun, he may return it to

the police with i

ructions fo follow up certain

lines of inquiry or scek additional evidence., Conversely
if the Procurator-Fiscnl cornsiders that the Material
placed before him hws been "selecied" so as so justify

a prosecution he may direct a Tursher inquiry and
investigation. The volice {Hcntland) Act 1967 S.17

provides that ",...... in relation Lo #I

of offences ‘the Chic! Constable shall cemply
such Iawful instruciions as ho may rveceive from the
appropriate prosecutor:” - It is ithc

the aecusedifisbnct Tesally renresentaed for the

-
>

P

prosecution ‘caser angd it need he Lo examine them ful

in-"chielf



(i\ The tests to be applied by the Procurator-Fiscal as

A e A3
g5

to whether or not to prosecute are well settled.

They are set -out in Renton and Browns "Criminal

118 .
Procedure in these terms: -

T . Whether the facts disclosed in the information
constitute either a crime according to the common
law of Scotland or a contravention of an Act of

Parliament which extends to that country.

2 Whethere there is sufficient evidence in support
vof these facts to justify the institutions of
criminal proceedings.

3 Whether the act or ommission charged is of sufficient
importance to be made the subject of a criminal
prosecution. )

L, Whether there is any reason to suspect that the
information is inspired by malice or ill-will
on the part of the informant towards the person
charged.

5w Whether there is sufficient excuse for the conduct
of the accused person to warrant the abandonment
of proceedings against him,

6. Whether the case is more suitable for trial in the

civil court in respect that the facts raise a

guestion of civil rights.

These tests are not exhausiive but they offer a general

guide line or guidance,

(j) Overall, the policy is determined by the Lord
Advocate and Circulars are issued by the Crown
Office to the Procurator-Fiscal. Their Societby
is often comnsulted on matters of policy befcrﬂ
decisions are reached by the Lord Advocate. The
Pr9curator—Fiscal‘s discretion as to whether or
nok to prosecute is subject to specific exceptions
imposed by the Lord Advocate: and Goverament cases

cannot be refused without being first referred to

Crown Counsel.

et N A e S
B GG S VI S S S s T

monthly reports to

number of cases being handled, the time taken



deal both with

brining procoadix

7‘%

of cases in W

prosecute. Thus

an overall piciture of
whether any control

It will be seen that the

between the functions and pos

a KenyanProsecutor. Tirst the
of the police. He is appointed

receive

On

instructions as he may

t from the police. the

takes his instructions from the

in most cases he himself is a

State Counse’ ppears as the pr

decision as i« whether a
continued or whether bail should
Procurator-Fiscal and not the

The advantages claimed for

That it is convinient and

tion of a Procu

Procuratoe

come

oth

Proseoil

O L

cconomica

ation of p rs and

oceedings

conclusion and the number
decision taken was notin to
T.ord Advocat is able to have

how the system is working and

regulation i35 necessary.

3
tundamental differences
1 rator-Fiscal and

r-Fiscal is independent

Lord Advocate and such

Lord Advocate

by the

from the and

er a Kenyan Prosecutor

hand,

police who are his clients and

voliice officer,(except~where a

cutor). Secondly, the

tion should be commenced or

!

he opposed vests with the

the Scottish system

ares-—~

1; that it promotes

a high degree of uniformity of produce and practice; that it
i
encourages impartiality and th '9 t promotes efficiency. It
is said that prosecution in Sccitiznd benetits greatly from
the existence of trained prosecuiors with independent public
status and professional traditicnal and that with the increasing

complexity of modern society and

of specialisation and e¢xpertiso

RECOMMENDATTON

ccordingly my

)

A
(

a That there should be o
Public Prosecutions ,

decison to prose

e R
Uil

(b) In principle e Depas

mecdern laws a higher degree
is called Tor,

ions are as fellows:-

stablished Department of

be responsiblie for the

1l for the conduct of prosecuflions.

'[N

sheuld b

e res 1sible

POl

for all the prosecutions. In practice it will be
necessary to limit it intoc respects

{31 Bv jeaving ihs S0y £ Ly 1 aud rouline
type ¢t arfenc in the hands of the police though
as far as possible the conduct as distinct firom the
initiation ef such p::cmédings should be undertaken
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(ii)

. D -

thal exaclt demarcation is difficult and will result

ipnal anomalics, especially as it may be

[9/]

in octa
necessary Lo draw the line differently in different
aorens owing 5o local problems of staffing or  the

prevoalence ot a certain kind of offence. Thre line

S
QC
et
o
e
©
&

vwit by the Director in the form of
tions: with discretion to Assistant Directors
to modify these with the Director's permission, to
mect local conditions. It is to be expected that
the line would be alitered from time to time in the
light of experience and so as to extend as rapidly
as possible, the Departments responsibilities. The
police would have the right teo hand over particular
cases to the Department and the Department would
have the power to call in cases where it felt this

to be desirable.
by leaving the prosecution at present dealt with by
the Government departments and the public bedies in

thelyr hands. Tdeally these too should come under

ent of Public Prosecution, but it is
appreciated that these inay not be a practicable
proposition for some censiderable time is required.
L vegards it as important that the actual conduet
of prosecuticns by thase bodies should be in the

N~ 1

hands of advocates and not ordinary emmployees.,

I am not proposing that j

T

rivate proesecutions should

b

be abblished. But I consider that the right of

persons to initiate a prosecution should be

served, with the -reservations that the Departmat
should have thz powér o take over the condifct of
such a prosecution as it thought fit. At the same
e, L stregs that it is desirable that where the
Department of Public Prosecutions is satisfied
that the prosecutions should be intiated, it should
be willing to initiate and conduct the proceedings
itself and not seek to persuade a private individual
-

. e T N PP T P 2 et A
SRRV Lo _ACcenl LhHe DNEsSPponsSioriily ol . doing 59,
8

ant o Public Propecutions would be

iependent of the police. It would be

O

Dirvector and would be under and subject



(e)

()

- — S

to thé control of the Attorney General who would be
answereble to Parliament for its functioms. This
would also be seen a step to release the Attorney
General from the duties of Director of Prosecutions,
a duty which he does mt carry effectivelyzo due to
his political involvement which carries almost all
his time. Rarely does the Attorney General appear
in court in his capacity as Director of Public
Prosecutions?1 The Department should be financed

by the Attorney General's Department.

The Department has a ready-made basis in and could
conviniently be organized and developed out of the
existing staffs of the Attorney General's Chambers%2
In addition to having a stong central organization
it would have regional and local o}fices throughout
the Republic headed by the Assistant Directors. It
will probably be recessary to have an officer, at
least at District Level, who would be able to deal
on the spot with the minor métters and all those
which require immediate decision or attention.

The Department would be staffed by lawyers assisted
by a clerical staff of unqualified law clerks or
legal assistants. It should be possible to provide
status, remuneration and a career structure which
would attract men and women of the right calibre.
Every effort should be made to facilitate movement
between the Department and the practising profession
outside. I would like also to see academic lawyers
taking advantage of the opportunities for practical
experience which would be offered by a spell of the
department, particularly if it were possibfe to
utilise the services of lawyers on a part-time basis.
I see no reason why members of the Department should
not be eligible for the appropriate judicial
appointments,

The Department staff would have the same rights of
audience as are afforded to the staff of the Attorney
General's ‘ha@hors and would have full rower %o

instruct and take the advise of Counsel,

/14

e o+ o/



(h) In addition to receiving information and evidence
from. the police, they would be entitled to pursue
further ingquiries either by obtaining declarations
or statements from witnesses if necessary on oath
or by suggesting additional lines of enquiry to

the police.

CONCLUSION

My conclusion is, that appropriate changes should be made
following the recommendation I have listed above, and a system
of public prosecutions should be established, subject to any
other necessary inclusions of suggestions and corrections by
others. TFortunately it will not be necessary to start from
scratch and build up an entirely new system.' The existing set
up is capable of being developed.

I am not in a position to cost the new organization but
I would point out that the increase in cost may be more apparent
than real. It will be to a larger extent, involve a transfer
of work and will release police officer for the job which
they have been trained. Any increase may be offset by the
greater efficiency of a well-organised and specialised department.
Even if this is an increase in cost I think that the importance

and value of the suggested change more than justifies it.
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FOOTNOTES

Late in the 17th an 18th centuries.

N
©
Q
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«

Sce History of English Law Vol. 4 p. 137.

Laws of Kenya (cap) 5

Criminal Procedure Code S. 88(1)

S.26(3) (b) of the Kenyan Constitution

Private Prosecutions Criminal Case No. 115 .0f 1976,

S. 87(a) of Criminal Procedure Code (c.p.c.)

$.85 (1) of Criminal Procedure Code (c.p.c.)

This power can be delegated to his officers.

Mostly Public Prosecutors are got from the police force,

only in the higher courts where State Counsels do appear

as Public Prosecutors.

S. 85(3) of the Criminal Procedure Code.

S. 86 of the Criminal Procedure Code.

S. 2 of the Criminal Procedure Code :

See Waruru Konja's case, Daily Nation of Octcber 1981,
(1972) E.A. 557

ITbhid Page 558

(1972) E.A. 37 at p. Lo

S. 231 Criminal Procedure Code

S. 101 Criminal Procedure Code

Such information can't be used as evidence against the
accused unless he (accused) raises the character of
prosecutor or one of the prosecuticn witness at issuc.
(1936) E.A.C.A, Vol. IIT 51 at p. 53

S5« cox B2:

2 car and kiv 520

Rv. Bryant (1946), 31 Cr. Apo. R, 146

Rv. Collister (1955) 39. Cr. App R. 100

Rv. Casey (1947) 32 Cr. App. k 91

This is just but a rule of practice. However, rarely do
the prosecution side disclose any irnformation useful to
the defence - my Mth.term experience.

S

Se 300 Criminal Procedure Code.

S. 206 (3) and S. 311 Criminal Procedure Code
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13(a)

13(b)
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FOOT NOTES TO

See the Judicature Act 1967 S. 3(1)

S.7 of Police Act. Cap 84

A.F. Wilcox "Decision to prosecute" page 11.
Arrowsmith V. Jenkins (1963) 2 QB 561

Jackson R.M. "Enforcing the law - London 1967.

See the Royal Commission Report on the Police of

1962 (England)

(1968) 1 ALL E.R. 763

See papers read on the Fourth National Conference on
Research and Teaching in Criminology held in Cambridge
in July 1970.

Rarely does the Attorney General appear in court in
his capacity as the Director of Public Prosecutions.
Section 87 of the Criminal Procedure Code.

Under S, 83 of the Criminal Procedure_Code the Attorney
General may delegate his powers to the Senior State
Counsels or Deputy Director of Prosecutions.

Except in a court martial

s. 26 (3) (a)

St o 26(3) (c), see also S, 82(1) of Criminal Procedure
Code.

S. 26(3) (»)

He is mostly involved in Political affairs rather than
his civil service duties.

Of late there has been a lot of reports Tfrom our local
dailys of scandals where prominent politicians and
civic servants have been mentiocned., None of them has
gone near a court of law,

The Daily Nation 25th January 1980

These people were called the "change the constitution
group" .
In England the Prime Minister Mr. Atlee had to {face

a storm of criticism in parliament after the conviction
of Klaus Fuchs for passing secret information on

atomic weapons to the Russians while he was head of

the Theoretical Physics Division in Harwell in 1940,

In April, 1970 Mr, Will Owen, the member of Parliament

for Morpeth (England) was tried and acquitted at the

¢ ~ i o} s & Evagil X * E v g & ~ ~ g —_
01d EBaiiey i ez ofitcial Secrets Act ol
Commucating iaformation useful to an enemy

g 1,7 = < Y v : S ¥ I Y 4

See Weekly Review of May 22nd 1981

Dot Tor Moy o2 T o
Daily Nation 1st Mg v 1981

: ot
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18.
19.
204

21

32.

See Daily Natviorn 25tk Januavy 1980 where the Attorney
Gener=l clanimwnd to dismiszs James Mungai's case and
Ngorcko afia.r for publiic
See Turning o blind e¥vz
A.FP. Wilcox "The Decision
RV, &

Cmd 3297 of 1429 Page= &O.

(.,
)
b

In England wiieo it was discoverced that a few years ago

that about thirtyv thousand of owners of radio controlled
toy boats necded a radio licence, the postmaster-general
told the House of Commons that the post office had

turned & biiod eye, but, later it had to be admitted

that there hud been at least one prosecution as a

result of il of detector Vaus.

966) E.A. 315

or, he told me

See case of Sewa Sing Mandia V.R. (1
.
In my interview tih a mpolice inspect
that cautioning partieszs involved in a scuffle at a
drinking bout parform woirders as opposed to rrosecuting

them.

The Attorney General haing a politician holds a position
equivalent To Ninisterial post and therefore sees it as
his duty to dceiend the geoverament by all means even
where parftiaiicy will occcur or result,

The then Fast African Standard

The then Xast African Standard of 10th May 1965.

12th May 19675

Daily Nation i'viday January 20th 1978 P,32,
Daily Nation Vriday Fevruary 3rd 1978

(1891) A.C. 173.

— -~ 5 3 P . A - . . . . © . .
In England & U.¥.A.where trial by jury is common, Jjuries

may dicmiss s2 altogeiiner, inspite of plain evidence

of guilt, if iLhey think 2 charge siiould mever have been

See Muthemba's se, Jjudgement where Justice Simpsion
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10.

11,

12,
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s tion at the course of my research,
Even my supervisor Mr. P, Nowrogee who is a prominent
lawyer has expressed the same cpinion.

Prosecutors after “he investigaltion are the ones who

lavs the complaint in court as if they were the complainant

themselves.

Fven Magistrate Court has its permanent prosecutor who
under the Criminal Prccecure Code (S.85) should be of
the rank of sub-inspsctor and above; he prosecutes or
conducts the prosecution in all criminal cases which
come into that court with an exception of the few
carried bout by Government Bodies.

See Criminal Law Review (1961) p.199.

Police prosecutors do not find it as th?ir duty to reveal
to the defence information which would be useful to ity
this is due to the aittitude they have that the case is
there to be won.

Discussed in chapter one.

In my fourth term praciticals T came to discover that
most of the cases wore dismissed by the court. In

AL
e

such cases Magistrate used to say that there was no

enough evidance and the

g

rosccution has failed to prove
its case, .
This is my fourth term experience.
In my fourth term procticals, T noticed that, the
prosecutor was not very happy when his fellow officers
giving evidence weve strongly cross-examined, especially
in represented cases.
An English Attoruey Leneral, one Alexander Corkburns
when giving evidence to the select committee on Public

=

prosccutions in 1350 expressed these thoughts.

From my careful observation of the charges brought to
court by the police, I am of the conclusion that they
don't consider anyiliing else in their decision whether
to prosecute or noit except that, they are likely to
get a conviction.

(&

See Chapter 2 of the dissertation.

i our conribe where one

carr be held in custcdy for a months or even years only

te end up bzing acqguitied duse to lack of evidence against
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il See the Daily Nation of 11th May 1982 p.5 where &
District Magistrate at Siaya District Migistra
court said that prosecuting officers lost cases

because police officers were ignorant of changing

laws and did not bother to check their facts,

155 R.V Mary Wangaru Criminal Case No. 1237 of 1981,
16.- - Sce Daily Naticn of 23rd March 19381i

16(a) No officer for example would have probiems in charging
a drunk since it is a prevalent offeuce in almost all
the Magistrate courts.

16(b) See Magendo v. Nguvani (1970) L.T.R. I'. 6O.

17. See Criminal Procedure in Scotland and France
Chapter 4 pp. 15-19,

18. 3rd Edition at page 1.

19. See Police Commission Report: crund 535 1969 chap. 6
page 34 para. 142 of England.

201, Supra

21. Infact the 1irst Attorney General to = in the

Capacity of Director of Public Prosccutions wac Mr. Karuge
in the spying case where one was accused of passing
Military secrets to Tangania army.

22 These may not be enough but training; oi more staff can

be done through the University and the School of Law.
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