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Ref renee to unreported cases referred to in some rese reh
works was felt necessary to draw some conelu ions on the
social aspect of th tort. Cases reported in High Court
Digests have also b en referred to in an anxiety to make the
study wholeso e and up to date •

..•.....•.•./,
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CRA TER 1

THE OBJECTIVES OF THE LAW OF DEFAMATIONz
Thou shall not go up and down as a tale
b r r among thy p ople:
Bible, Leviticus X1X, 16.

h purest tr sure moral ti es afford is
spotles reputation; that away men are but
gilded loam or paint d clay; Shake peare,
Richard I. Act It Scene I.

Moral conde atian of deta atian is fro biblical times.
A. I portance of reputations

Law recognisee in every an his interest in reputation.1
The object of the civil law of def mation is to compensate
the plaintiff for injury done to his interest in reputation
by awarding hi damages. Defamation consists of libel and
slander, th former being actionable per se, and the latt r,
except in certain circumstanc 6 being aotionable only on
proot of speoial damage. The wrong of defamation consists
of publication ot false and defamatory statement
r specting another p rson without lawful justification.2

The law of d famation is a compro ise between
freedom ot speeoh and the individual's interest in
reputation. The defences available both at common law
and in the statutes is an attempt to balance these interests.

B~ Nature 0' Liability in Defamatioa'
Today civil actions ot defamation have b come dominant.

Thi trond is attributabl to the soc1 1. political and
cono ic chang s. new methods of entertain ent and

Dew medi which hav taken plaoe in the present oentury.



gre t u.
o tioi

co rt' i d of
i ell in e

I tU17 i bilit
ric

ione by t JOpU r,pI" oircul ton.

t

: lit)' did J'wt \iljiJ n
{~

of de! flatiQn.
d f ndant t on tb.Li

par rro~ th ~ue tioD of al1e w:.ieb

ia i 0 t nt only, ° b d f noc of qu 11'1 d rivil 8 an i

't' CO!ll2 nt th in nt'o fJZ' wi h whicb th 0.

u d i 1 tel"' 1 i de illi the Ii lity.!) he morl

'to l' nc1 whoch is t r ult of 1$81 t Or'

li ral ban tb com .0 1& d will co id in eh t r

UT •

•

In th .i. <11 t.b.t; object! e ot th41 l.aw or
0.0 tio w to int on th .abilitY' 0 d

II lie ord r r t r t n rot ctiug intli"idt

.•. t.l . 6_ .il.. ...ou. C rt 0

s 'le tar eh r'a
0° th' u rt kin~. Eeel sf stie cc.urt b

r to un~~h d ~ tion 0 ly 6 in d l." Ol'bidd

t f\W l"J to t T.hoy co 1f! 0 ly
.inlliet p:i 1'.1 ua p al ti 11k repent no nd exeo untc tion •

•••••••••••/5



- 6 -

On 'e 01 i to ocl 1 lit. eo e de r a one's alailll

to 11fe. On the whel reput tieD c to be I' guded
t and 1 t re t ot aubst o.

foday th introduction of democr oy d th ace ptance
of < ociety b a • on so many in titution i_ a factor
which the pI' ~ nt civil law of det ti n must cop up wi h.

10d m ways of nt rtainment, bobbi s reore tioD.
which include television - w tohing. films,14, tival 15
an pl- .16 provid opportuniti s to attac i d viduals'
charact ra. Tht xpla1ns tbe reason why law h s laid
r quire ent that criticism beuld be on the work and not

char cter as uCh.17•

On t'in that n wpap r today the defend t on
08 of d ram tioD. suit • lthough nw pap 1'8 have duty

to k p t public into ed, th y n verth 1 ow duty
to individual not to det the 1 th cour e of

d1 eharging their du ,. ut ther a.r wb r

eith r l"o.::ckle 18 or their t If tond ot
19orizing • ro1a! ant rpriae

and the 1 w c not allow the to m profit out of

ublication which r d.et tory of 'ndlvidual •

All the bov condition are ul 0 preoent in East Africa

tod b ides the increasing oc1 1 i t reours ••
~he Civil L W ot def tion h an '1 po tan 1'01 to

pl in I' co ni ing anQ b lanoing the conflicting intere te.
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CHAPTER II

RECEPTION OF. ENGLISH COMMON LAW OF DEFAMATION IN
EAST AFRIOAI

A. Customary Lava
Gossips and scandals were di couraged in the East

African co unity by religious and com unity sanctions.
One who went spreading damaging rumoura about other
persons was out of f vour with the oih r members ot th
co mun1ty. This was because if such rumours were founded,

\their vloti 8 suftered ocial ostracism tf the allegations
ag inst them were serious. Allegations like witchcraft and
theft were serious. They would be shunned by the other
me ber ot the co mlnity. Th latter's generosity ot

tood and drinks would be denied to the • heir help,,

individual or communal in ti e of need would also be
withheld. It can therefore be seen that by using western
terminology, such plaintiffs SUffered damages, albeit not
pecuniary, for no oney was in us •

If such a plaintiff wanted to exonerate himself/herself
a council of elders would hear the disput and award
damages to the aggrieved, taking into consideration the sex s

'";'.and status of both parties. If a woman defamed. a man or
another woman she would pay a pe ce - off ring of say,
bananas or brew porridg for the griev d. If the defamer
was a man he would pay a fat goat to the aggrieved or if the
latter was elderly, th defamer would p y onegoat' worth of
beer.



If the det er w a young man with no personal property
hi father would compensate the aggrieved. But such
incidents were rar. Damag s were cample ent ry to oth r
social cod s maintaining discipline like the desire to
stand w 11 in the public opinion, social ostracis and
public ridicule hich gossipy and insulting persons would
incur.

B. ..;;;.;;;",..,o: ••p•.••p••l.i••o.,.a•.•t.i..,o•••n•.•••o..,f_.....E.n;;;o5.,1.1..,·s.h•..•.•L;;.o.1-•••w•••••=

The basis for application ot English L withe
Orders - Xn - Council for the three East African countri 61
as reproduced in the Judicature Acta2• r porting English Law,
tho Orders n-Co~ncil entioned different dates for its
reception - Uganda 11th August.1902; Kenyai12tb August.1897.
and Tanzania,22nd July, 1920.

The Judicature Acts are all identical. enya
Judieatur Act~ S., aye:

UThe jurisdiction of the High Court and
all subordinate courst shall be exercised
in eonfirmity with ••• the ubstance of
the common law, the doctrines ot equity
and the statutes ot gen.ral application
in force in England on the
12th August. 1'97 ••• "

This means that the English Law to be applied is that which
was in force in England before the dates mentioned. This i

subject to the provi.eo that I

"The said oommon law. dootrines of
equity and statutes of gen.ral applicatio1l
shall apply 60 far on11 as the
cireu stance of Kenya and it inhabitants
permit and subject to such qualifioatio s
are these circumstances ay render
necessary It,

Expression "substance of the common law" mean that it is the
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he latter was not a codifying but a consolid ting statute which
mean that most of the law of defamation, unless the Act has
alt red it shall be found if common law

•••••••••/12
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CHAPTER Ill.

FAC!ORS RESPONSIBLE FOR DEFAMATION SUITS IN EAST AFRICA:

A. Introduction:
An attempt has been made in this chapter to examine

the tactors responsibl for d fa. tion suits in East Africa.
In an attempt like this OD , it is not pas ible to un arth
the whole of report d /d ,unreported case law. Only some

,/
/

reported and unreported/cases have been consulted and ~elianc
h s also been place4 upon so e research articles in variou

/,,journals.

B. Generally:
faEnglish law of d~ation which East Africa has adopted

has developed in an economic, political and social set up which
are verJ different from tho e generally pre~ iling in East Africa.
English com unity is racially Beterogenous and without much
social stratification based either OD economic, educational or
social st tus. English men do not live in communittes of
r latiYes, families or kuri as is the case in East Africa, but
live in com unities ot total strangers. Gluckman rightly 6ays1:

" Most African cases involve disputes
between closely related persons, involved
in a close-knit network of relations
whileas English cases involve persons
who are strangers to one another outside
of a single linking relationship.2"

N turally one finds that the facts giving rise to
def ation suits in East Africa and the parties to these suits
indicate that th rol played by the civil law ot defamation

ay differ fro its function in England.
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A difference is discernible between suits heard in the

High Courts abd suits heard in subordinate courts. Parties
in the High Court suits are the country's elite such as the
professionals e.g. doctors,' advocates,4 school teachers,5
prosperous businessmen.6 religious leaders,7 companies general
managers,8 companies' f~rmer directors,9 pollticians,10
gov_rnment high-rank~~ OffiCials,11 administrative officer 12
etc. These suits re re oved fro tbe jurisdiction of

/

subordinate c~'rts by the damages sought and aw rded13• They
14re teohnically sophisticated and with a few exception legally

defended. They ar decided in ter s of the received English
common law.

Suits filed in subordinate courts especially District
Magistrate Courts are comparatively unsophistioated by any
standard, almost invariably legally undefended and the damages
clai ed and awarded too low. These are suits by the peasants.
Th parties to these suits re not trangers! to each other.

Different factors can be adduced for the cause ot

defamation suits tor the different social groups. However, there
re borderline cases which are hard to make catesorieal

compart entalization. For ex ple, in both High Court and
subordinate courts suits 'hose subject-mother is i putations of
witchcrafts15, cri es,16 land tran actions,17 and politics18 are
usual.

Apart trom these suit ot common ground it can g nerally
be said th t in the period between 1961 and 1971 Uganda had

ore suits (invariably political suits) than any other East
African country. This w s the period immediately before her
political independence. Political turmoil with the accofpaniment
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politic 1. social and econo ic changes account for these suits.
In the years immediately before h r independence there were
considerable political activities to determine who and which
political party should lead Uganda to independenc. In the case
of Neayon V. Tanganyika Standarg 19: a Ugandan Minister of
Broadcasting Information and Tourism was the plaintiff alleging
that the defendant - newspaper had defamed him in a report
discussing the current rumour of the plaintiff's detention and
disagreement with the Prime Minister as to who should be the
Rreaident of Uganda.

In 1966 there was a bo rd r Clash between Uganda and
Congolese armies w:lich gave rise to rumours of per onal gain
accruing to certain goverment official. The case o~

20Onama V. U6anda Argus Ltd, arose out of a report ot a news
conference given by a political opponent Which alleged complicity
on the part of the plaintitft minister for def nee) with oth r
government leaders in the use of the Ugandan army for personal
gain against the Congolese army in 1966.

In 1969 there was an ttempt to overthrow President',Obote
and the case of Odongkara V. Astles21 arose out of this. In
1971 President Amin ou ted Obate.

Not a lesser oause was the tribal factionalism which
strengthened political ~ivalry. A good illustration of this is
the esse ot Kiwanuka V. Obote22• wher the plaintiff alleged that
he was defamed among the Baganda by the def atory statement of
the defendant. Both the plaintiff and the defendant were
laders of opposing political parties and the suit arose out of
a political campaign.
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It is clear then that in such political choas and instability
there re a steady procession ot civil suit •

c. S it in Subordinate Court :
Many tactors account for the xistence ot de! ation suits

in Subordin t Courts. Th all-pervasive is th realisation
by the indigineous trib s that a court ot law is the legal and
a better forum for settling disputes atter the breakdown of the

lder-syste under the pre sur brought to bear by the oder
economic and social changes. This i in addition to the
real! ation that criminal prosecution will befall any person who
would take the law in his/her own hands to reveng a grievance.
Subordinate Court have admitted that wh t th Y djudiQate ar
suits founded on traditional insults and abus but that the e are
to b clothed with a "civ1liz d ter inology" of defamation.
Ainley, J. itting in court of r view noted in one case that the
plaintitt's reputation w s not lowered but that the Kamba custom
may pes ibly per it a m to recover compensation for mer VUlgar
or seurrillous in ults and abuse which may cause him affront and
distress.23

ours and gossips refls t the valu s of African lite and
traditions. In any co munity the contents of defamation suits
reveal the oral value of that society. Therefore one finds that
most of the defamation suits heard in the subordinate courts h ve
ele ents of what a given society ha alway shunned and looked at
as abhorr nt. The most do inant are allegations of witchcraft,
for xample allegations th t the plaintiff is a witch/wizard or
is u ing witchcratt24• or that he/ahe i employing witch doctor to
harm other 25 •
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Others include allegations of theft and sexual slurs like prostitions.
veneral diseases. incest, impotence, seduction and rape. Th above

e amongst the most bhorrent allegations th t c b said of
a ember of an African co munity. Allegations of a bad reputntion
in African ocieties is very serious.

The laged dafam tory statem nt which give rise to suits
may have heen made as a result of provocation by the plaintiff26• or

ay have been said in form of just (which can be very delicious if
understood in the African way? or when the defendant is under
the influence of alcohol.

School affairs have been subject - matter of de! ation
suit not only in the Bubordinat courts but also in High Courts.
This is to be understood in the light of the fact that any African
parentIS today are sending their children to school in ever increasing
numb rs. These parents can not utterly be unconcern d with what
goes on in those sohools, especially where their children are
personally involved. This mostly happens in pri ary schools which
in rural areas oat r for those children from the im ediate locality.
Suits have therefore arisen which involv teachers themselves or th
teachers with their headmasters or allegations of 1m oral dealings
between the teacbers and school girls.27

Reports by private per cons to law-enforcing ents like
Sub-Chiefs. Chiefs. and Police Offic rs have been made subject-matter
of defamation suits. Such suits are increasing after independence.
Th se suits are identical to the English Co mon Law wh re imputation
of ~a OrltB~!lwforwhioh the plaintiff can be ade to uffer pbysically

••••••••••/17
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by way of ppnishment2', and allegations of suspicions which would
mak a reasonabl man think that the plaintift ha com itted a
crimej9 are actionabl per see

Exercise of official duties.30 judicial and administrative
proceedings (invariably against the parties and 50 etimes witnesses
to such proceedings) have also form d subject - matter ot defamation
suits. At co moo. law judges and juri 8,31 parties to a suit32 and
witn sses33 are accorded absolute privilege. This is on grounds of
public policy and convenienc I for in such instances public
interest outweighs the harm which might be don to the reputation of
the individual.34•

Another important area where tensions and disputes have 1 d
to a steady procession of defamation suits is the question of land.
fhis is not restricted to the parties with the land dispute themselve
but ay~. extend d to their interested friends and rel tives who
subsequently might find th selves parties to defa ation uit with
one ot the original contestants, especially the loser. This may
arise not only prior to or during the hearing ot land disputes but
also after disputes have ceased, for the grudg will remain. This
is also true of suits in High Courts. In Mangat V. Sharma,'5 the
defamation Buit arose out of a land transaotion where the plaintiff -
advocate was acting for the defendant - vendor. The client wrote
defamatory letters to the Co missioner of Land and to a bank. This
letters tormed the subject - matter of the suit.

Both petty and big political issues have been subject-matter
of suits both in High Courts and Subardinat Courts. Some cases
quot d above sutfice to indicate that politicians find it useful to
enhance their political interests in courts under the guise of
protecting their reputation.
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The above are some ot the factors raponsib1e tor defamation

suit. But in the fast developing (econo ic8111 and socially)
East Africa when interests of reputation of the increasing class
of professionals, businessmen, high-ranking government officials
and administrative officer are invaded, there is no reason to
suspect that the number of suits in defamation will fall.
Def ation ee s to be potentially a fertile area of litigatio •

•••••••••/19
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CHAPTER IV~---,.......-

EVALUATION OF EAST AFRICAN DECISIO SI

A. I TROlJUCllluN
Tb tort of d fa tlon is only next to negligence

in order of frequency of tort litigation in East Africa.
How vel', case law is not available on different aspects of th
tort. And so what has been attempted is not to develop this as
as a part of E st African ju~isprudence but to critioally
evaluate the reported decision , unrepor ed decisio s which are
collected :fromHigh Court digests and those referred to in s me
research m terials.

B. ESSENTIALS CF DEFAMATION

In order to succeed in d famation suit, a plaintiff
must provo that - i) the ~tatement is defamatory; (ii) there was
pUblication to someone otber than the plaintiff; (lit< the
state ent refered to him (lv) an if it is slander, unless iit

falls into the exception' where s19~der is actionable per s~. that
he has suffered special dam gee The burden of proving each one
of th above ssentials lies on the plaintiff.

c. DEFAMATORY

Atatement may be def atory either on the face of
it or by innuend.o. To be defamatory, the statement must lower the
plaintiff in the estlmatl~n of right-thinking embers of the
soo1 ty generally.1 h following have been held defamatory -
imputation of fraud and dishon sty;2 - plaintiff was one of
group of p r on eetin for the purpose of working out a lan
to cause chaos and to overthrow the government;3 - thett;4 that
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c. e v ; I I. 0- ."f.

a Director ot Public Proseation~ is acting on instructions of th
Attorney -Gen r 1,5 or the Attorney-General is unconstitutionally
intertering with the course ot justice;6 - a medical practition r
is a Quack;? - the plaintiff is suftering from an inf ctious heart
disease Which ak e him unfit for his off'ice;8 - orne m mbers of a

Board of Directors (which is lirdted to eight members) re taking
money out ot the country tor their personal account ;i legations
of bribery and exploitation;10- the plaintiff after an acoident tried

11to conceal his identity for sinister motive; - imput~tion of
12bibulousness; - the plaintiff u ing supernatural powers killed the

" 14deceased person; . - propensity to assassinate or murdor; P.tc.
However, it is not d famatory to say with ut more t~at the plaintiff

1t::haa borrowed money; J - a former employee has ceased to be in
employment;16 or merely reporting a criminal offence to the police.17

It ma: be noted that Slander of Women Act18 has been
d 1i b1 i ~ t AP• 19me e app ca e n ~as ~r1ca. The distinction between slander

and 8 der actionabl per se is further eliminated by ~. 3 of Kenya
Def'atllationAet, 1910.

A rew c&ses des rye co ent here. In Kiwanuka V. Obote20

th~ court equated reasonabl an with an educated an and Uaociety
gem-ally ,,21 with the whole ot Uganda disregarding tbe fact that the

of Bugenda form one of' the largest tribes in Uganda. It is
submitted that this decision was reached per in curium of • 3 of
Uganda Judicature Act which states that the court skall consider the
circumst cas or treanda and her inha ltants.

~nother ease is Mwaipopo V. Smithy Manyatu22 which decided
that for a man to ucceed in a defamation suit where i putations if

••••••••••/21
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adultery or i morality are m de against him, h must prov special
damage. As has been seen above this is not the ca e if such
imputation are made against a woman or a girl. This give~ special
treatment to women in an age ot sex equality. Men as well as women
have reputation to lose, although the stigma that vould be attached
to adultery or immor lity of the former is not as high as of women.
An opinion is expr.ss d that the diff rence should b r fleeted in
the award and the distinction may be altogether abolished.

1). PUBLICATION
1

The requir ment of pu lieation to third party was held
satisfied her a l'b llous telecrram had been sent;2} display of a
defamatory circul r on a shop·s window;24 aki g defamatory stat ments
in an interview;25writing a lObellous letter conc rning the plaintiff
to his father;26 where newspapers or periodicals publ.ish defamatory
mattera concerning plainti f6;27 where an individual procures
ub11cation of defamatory statement;28where 8. defamatory letter t.ral3

sent to a third party;29 or broadcast ot a defamatory song.30 However,
it no pUblication to \'irite a defamatory letter to the plaintiff
hirllselr.31 •

••
Identifioation oan be by express reference to the plaintift 32

or by a reference whioh a reasona~19 man ean understand to be
referillg to the plt-\int1.ff.3' In Onama v. Uganda Al\sus34, the
plaintiff was using a parliamentary rel)Ort to identify himself with
a subsequent interview. But the court held that the publication of
the parliamentary de'bate was bsolutelyprivileged and could not
b r lied upon to identify the plaintiff. Spry, J•• following an
Eugli h case35 observ dt
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" Whether a man is c 11 d by on n e •••
or whether he is described by a pretended
description of a olass to which he is known
to belong. it those who look on know well
\>f 0 is aimed . t. te very eame injury is
inflicted ••• as would be done if his name
and christian llames were ten times repeated" 36

In wab,&&haya V. East .frican Newspapers Ltd.3? the
plaintiff, a medical practitioner alleged that a photograph in the
newspap r advertising a certain deodorant was his and was defamatory
of him. Witnesses gave evidence that on looking at the photograph
they thought that it belonged to the plat titf. But the plaintiff
failed only beoause the photograph was proved to belong to another
person. But the common law ia that if in d ecribing s. fictiona.l
or an existing person a defandant defames another person that
other person can also claim dam 38e. In this case the photog 'aph
was identified by those who knew the pla.inti,rf as belonging to

hi ; and even if it belonged to another person, the plaintiff still
remained defamed. It is enlbmi'tted that this was a e aee vnez-e the

newspaper should have been asked to publi h an explanation.

F. SPECIAL DAA~E
All libels are ac ionable Ear se but in dar, unless

it tall under certain well-defined categories here slander is
actionable eer se, special damage must e proved. Courts have
stl:'ictlj' adhred to this distinc-cion.39 The dis tinction is

40hiat rica! In Bnsland and does not find favour with many judges.
An opinion is expressed that the ~&~t African conditions 0 not
t I'l"ant t retention of the istinetion a rl shOll d be abolished.

G. D:E.F 'Ie S r,

Besides the general defences common to all torts, the tort
of defamation recogniees the following defencest-
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IVE, SITY or- ~.I:',
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(i)
(1i)

(iii)
(iv)
(y)

Privilege (Absolute and qualified)
Justification;
Fair oomment;
Apology and
Uaintentional defsm tion.

H. ABSOLUTE PRIVILEGE
This is a co plet defence and even malioe will not

destroy it. It is statutorily given to members of parliament,
giving them full immunity fro legal proceedings (civil or cri inal)
for words spoken before, or written in a report to the assembly
or its com ittee including otions and resolutions introduc d in the

bly.41.8S

State nts made in judicial proc dings proper are
absolutely privileg d,42 and so ar stat II nts ade in proceedings
qua i-judicial in nature.43 Such absolute privileg is given to
judges, counsels and witnes es for pu oses of public policy.44
It i not clear in East Africa whether this privilege also cov rs

agi trates ot low r grade. An opinion is expressed that they should
be co red by this privilege when they are acting within their
jurid1ctions appreciating the fact that court of justice are
presided over by those who, fro their high character are not likely
to abuse th privileg .45

Absolute privilege i not accorded dministrative
tribunal •46 I S 1 Ltdn u e an • v. spani,47 th defendant. an
advoc te was repre enting an owner ot a rival transport bu ines8
in a public session of Transport Licensing Authority_ Th suit aros
out of replies ade by th defendant to objections rais d by the
rival plaintiff, - company. The court refered to the U.K.

48Co mittees Report On Tribunals, in aking it quite 01 ar th t
ad inistrative tribunal are not accorded absolute privilege •

•••••••••/24
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s. 132 of K nya Evidence Act49 accords absolute privilege
to official com oniaation. This privilege is accorded on grounds of
public expediency and i in accordance with the common 1 w principle
in Chatt rton V. S cretary of St te for India50• Rowever, it is
not clear how high such official must be.

•
It is submitted that since such wide and complete immunity

is a serious derogation of a citizen's right, it should be conceded
only in th few cases where overwhelmingly strong reasons of ,\"
public policy make it imperative 80 to do, and should be restricted
only to high government officials strictly in the course of their

I. QUALIFIED PRIVILEGE

No action lies upon a commu ication made upon an occasion
of qualifi d privileg and fairly warrant d by it unles it i:s
proved to have be n ade aliciously. !he scop of this defence
COVers a wide range of situations and it is therefore hard to make
a categorical co partmentalization ot such ituations. It suffices
to giv inatanc s wher thie defence has been invoked.

In »1.~,at V. Shar a51 it was held that an occasion or
qualified privilege arises wh re there is reciprocity of an interest
( legal, moral or social ) to co'municate on one hand ar..dto receive
on the other. This reciprocity was said to be essential i.n

Such an occasion risea ••vher-e a
defendant who is not actuated by m lice is vindicating his cause53•

or ~ is pret cting his character which has b en ttaeked by the
laintiffa54
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where the recipient of the allegedly defamatory materiel has a l.egal
interest to be informed of' all that is happening and the informer he.s
a legal, moral or social duty to dispatch such intormaticn.55 where
th defendant is informing embers of the public of his no more
'bu :lnp-ssconnection with the plaintiff' and disclaims any responsibili ty;56
where the J>laintift provokes the def'endant and the latter doea no more
than put his side ot th attack.57

s. 7 of the Kenya Defamation Act lays down this defence for
newspapers and th~ schedule to the Act lays ciown instances when such
pl'ivilege is subject 0;:' is not uubjeot to cont r'adLct.Len or explanation.
But this defence can be abuBed by newsp pers. In ~ah V. Uganda Araus58
the court considered a pUblication to be governed by qualified privilege.
But the facts in this case do not given right to the defence of
qualified privilege. The plaintiffs had been defamed as having forged
passports. The defendant - newspaper relied on tht; d~fcuce (.If qualified
privilege in that they were publishing gOY rnment info~nation as they
were requested to do. The govern ent information aa such was not
def~ma ory but the newspaper added cosmetics which ade the information
defsm tory. In finding for the defendant on a defence of qualified
privilege, the court relied on the fact that a government official
had ask d the newspaper to publish it. An opinion is expressed that
that alone could not give rise to t~e defence of ~ualified privilege.
and especia.lly 60 when the defendant - newspaper had altered the
meaning of' the original information by dding C08 etics of their own.

J. J WTIFICAl'ION~ t.
This is a complete defence59• But it requir strict proof60 •

S. 14 of Kenya Defamation Act allowing S. 5 of' the U.K. Act
mitigated the rigour of c~mmon law by requiring that only substantial

••••••••••• /2.6
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allegations need to be proved for thi delence to allcceed. 'fhere is
no case law on lenYah Acts on this point.

K. FAIR COMMENT
Sir Ueo Uc.oma, C.J., explained the essentials of defence of

fair comment in Nekyon V. Tanganxika Standard Ltd. 61 as a co ment 01
public matters, which is an expression of opinion and not a statement
of facts and which is fa1r62• A fair comment must not carry imputations
of an evilsort or immoralityxeept wher~ the tacts truly stated
W&r'rant the imput!ltione It d as not follO\1 a OM into .is private life
or pry into hin domestic concerne63• S. 15 of Kenya De!'nmatiollAct
miti~ate6 the rigour of common law and its new t0st64 ov rrules the

decicion of Dickson J. in Figuerendo V. Editor or Sunday N tion and
Others65 where the learned judge held that tor this defence to succeed
the tru'thof all the facts stated must be proved.

L. UNINTENTIONAL DEFAMATION-
S. 13 of Kenya Defamation Act exonerates a defendant who tenders

66a suitable apology and correction • fhis defence i called
unintentional defamation. As yet there are no Kenyan deoisions to
illustrate its applicationJ

K. D GE
In Japhet Hwanga V. Mt •• i Seng 61 the court noted that it is

difficult to assess by monetary st~~dards an eYent which is of non-
monetary nature68• Generally, courte in ~ssessing the damages take
into con iJeration the mode and extent of pUblication69, the na.ture of
imputation, the status of the parties and the conduct of the defendant
between the ti e of publication and court verdict.

Courts see to have besn very muoh in:luenced by the status
of laintlfts. For instance, in Mazanja V. The White F~thers70
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and Onama V. Ug da Aa(9811 tbe status of theini$ters; In

Farmer V. Uganda Arglls72., tb status of Attorney --General and l)'P.P••

and in Shah V. New trican PI' s13 dvocate - plai tiffs were awarded

considerably higb a ounts.

The highly criticised judgement of the House of Lords in

Rookel> V. I"nard74 has be 11 applied in E at Africa75 \Iithout due
consideration. This is a case where the House of Lords have 1i 1ted

the award of exemplary damages to !I. few 1i 1ted categories. A view is

expreosed tnat the courts should have giv n application or this
decision a due eC'nsi'ieraticllin the light f mot:nted critic! m \)utside

England.

Co rts of app h va generally refused to interf're with th~

a ards of courts of intiation. But they did int rtore in a few

cases whel"e the dele.lllationwas only defamatory ill a technical sense76•

where the plaintiff was oriminal?', or where the trial court

failed to take into eon ider tion that the plaintiff ~~d be D
Salready awarded sub tantial SUII on th pUblication7 •

Instead of disoussing th cou tat attitude in assessing damages in

E~st Africa case by case it was thought th t a table like the one

presented below ay give a b.tte~ idea ot the judicial role in

assessing d gas.
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IMPliT4.5,lIOnS

d

Newonaper

AWARDI.{QJ)E OF
PUI~LICA'fION

lU.•'MA~~1tS

•••••• -- , r -- • I -I !- -.. -_!II- ~ •. t I· •• 1 1

M
fhe
l"s.t

Minister dG'f•.•.
NO'"SPap01'

u\I'o..:aoyof
;1,llegal I'lnd
immoral.
proGol:rtization

<
[TI
::llI
tfl

~j
)

Gnama V.
Uganda
Argu

inister
def •• NewapClper

Newapal'er Sh.50,OOO/e
The article
Was most
vicious and
jt'lering.
Apology
inserted wa
half-hearted.

trae of Ug
rm;y for

l'ereon9.l
d

in
New ape Sh. 5().000/_

o

';!
l'>

ekyon v.
an ganyika

!»t,mdard Ltd.

Minister
def.-NewoJ'aper

It. Attorney-General
and 1l.P.P.
del.-Newspaper

T!'ibali
nepct1

l~ewa .per

Sh.50,OOO/,-
for the)
tl;orn~·!y-

General.
$h.tW,OOO/*
for I).P.P•

uch imputation
on the plaintiff
discharge of
hie ministeri.al
office wer
serious.

Circulation of
the newspaper
in Uganda was 92
copie. on11_ j

\Tnconsti tu t i~mal
interierenoe wi'h

riminal
proceedings.

imputatiorlS
wer- serious.
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CASEI I I I I -------------.1--------------REMARKSSTATUS OF THE PARTIES IMPUTATIONS MODE OF
PUBLICATION

AWARD

Tanganyika
Transport
Company Ltd.v.
.Noorcq

Shah V.New
African Press
Ltd.

ausinessman
def.-a limited
cOrJP9.rlY

Advocates and
others.
D·er. - Net/spaper

Contravention
of motor
licence

Forgery of
Passports

Letters

newspaper

Sh.20,OOO/-

Sh.30,OOO/c
each for
advocates.
Sh. 20 ,000/=
each for
others.

The plaintitf1

sole
livelihood
was threatene~

Imputations
were very
serious.

1

IKajima V.
East African
Newspapers
(Nation series)
Ltd.

Odongkara V.
Astles

Medical Practitioner
Def. - Newspaper

Assistant
Su~erintendent of
Police.
Da!. - Television
Operations Manager.

!"

Professional
incompetence.

Plot to overthrow
Uganda Government

......_-. ~-~../~

Newspaper

Slander

She 4,000/-

She 5,000/-

Such .
imputati~ns j
were ser10US I
as
affecting
plaintiff's
profession.

Imputations
of dislotalty,
wer'e serious !

but publi-
cation was
limited to
one person •
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CASS S~ATUS OF THE PA~TIE$ It4PUTATION MODE OFPUBLlCATION WAR ,BItS

Olowo I.
AttOI"~r-Gene l"al.

Assistomt Superintendent,
of Police.
Det.. - nJanda Governmen

Witchcraft Broadcast sh.8.ooo/- Allegations
were held
to. b
serious

Biryabaremme
V. KakweJl'e

A scbool tleadmaster
Def. - common man

Cruelit;y.
corruption
and
pl"O fiteer1ns

Letters !Sh,1,,200/- Parish -
pump
Politics.

~Thakers Ltd.
V. Barnard

A cOmt!lon naa
det~ - licwspaper

Bibolousness
and
imrnoralit7

Newspaper Sb~ 100/:: Plaintiff
was alread1

rviug
a jail
sentence
on a cha.rge
t theft.
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CONCLUSION

With the advent of constitutions with the basic norm of
de ocracy which guarantees fundamental right of freedom of peech
and expression, the law of defamation in East Africa h s to play a
very vital role. The customary law of defamation may b said
to have been releg ted to the relics of useum. It was crude and
not meant to meet the needs of the present century.

Though we have received the Engli h law through th
Orders-In-Council and later on Judicature Acts, Courts in East Africa
are no longer bound to apply En lish deoisions. But because·ot
their training, judges are still following the English decisions •.
When the uch criticised decision of the House of LO.rds in
Rookes y. Barnard has been applied in E st Africa, on can co ent
that courts here hould not blindly follow English deoi ions always.
However, there h ve been no cases so far where the courts have
been called to alter the principles of English law to suit the local
conditions. Except a couple of decisions, the judici ry m81 be a id
to have p1 yed its role.

Courts in East Africa see to follow a p ttern of awards.
Where the trial courts have made wrong assessments, the courts of
appeal have not hesitated to interfere. This is a healthy trend.
On the whole the civil law of defamation in East Afrioa can not be
viewed as a gold-digging operation. But it is to be noted that
a Kenya High Court decision1 has warded sum of one hundred
thousand shillings whioh ia by far above the ordinary standards of

wards.
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Only Keny • ot the three East African countries ha

pa sed a legislation on the linea of th Defamation Act ot 1952, (U.K.)
In so far a the Act has itigated the rigour ot co mon law in the
defenoes of F ir Comment and Ju tification. and olarifi d the law on
Qualified Privileget it is a great improvement.

Introduotion of unintentional defamation and apology under
certain oiroumstanoes is another welco e feature of th Aot.

However, th Act fail d to tak th opportunity to rectify
som of the tetects ot the English Le islation. The Act tailed to
abolish the muoh cfitioised distinotion hetw en Libel and Slander.
It also failed to r move the teohnioal defeot like th meaning
of innooent defam tiona The defeno ot uninte tional detamation

ay not serve a useful purpose because of the proc dur s involved.
Thea things should h v. been simplified instead of tollowing the
English nactment verbati. So tar there are ery few c sea on
the Kenyan Act. and so it is too early to ofter any valid co ents.
However, Tanzania and Uganda ay take note ot the defects of th
English Legislation when ver they take up such m ttera tor

legislation.

. .......•..•. /3'
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