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INTRODUCTION

A glance at the Last African Law Reports would disclose
thtbnfh
that/tort Litigetion as such is scanty, suits on defamation and
negligence are becoming more and‘nnro. Early Law Reports do not
diseclose a spate of Litigation, It is only during the last

two decades that the volume of Litigation is incressing.

Both the Kenysn and Ugandan constitutions guarantee the
freedonm of speech and expression, The Tanzanian constitution
does not lay down Fundamental Bights. Importance of this right
in the modera times hardly needs emphasis. Habits and fashions
of the people are changing vorj faste A man's life is so much
centred round the institutions which are commercial or otherwisej
it is difficult to imagine his life without theme Potentialities

on the field of Literature and fine arts are in ascendancye.

All these and many other moderan conditions call for an
urgent need for an assessment of the judicial role in

balancing the conflicting interests involved in the tort.

The scope of this study is very much limited. It would
be futile in a work like this to attempt to discuss knglish law,

for that would eccupy several pages. Such a study would bear
no fruits. Instead an attempt to cover some aspects of the
Bast African lav of defamation may emable us to draw some

useful conclusions.

secssceos -/2



Reference to unreported cases referred to in some research
works was felt necessary to draw some conclusions on the
social aspect of the tort. Cases reported in High Court
Digests have also been referred to in an anxiety to make the

study wholesome and up to date,

o
- n.kmm%
~T
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CHAPTER 1

THE OBJECTIVES OF THE LAW OF DEFAMATION:

Ae

Bo

Thou shall not go up and down as a tale
bearer among thy people:
Bible, Leviticus X1X, 16.

The purest trcasure moral times afford is
spotless reputation; that away men are but
gilded loam or painted clay: Shakespeare,
Richard I, 4ct I, Scene Il.

Moral condemmation of defamation is from biblical times.

Importauce of reputations

Law recognises in every man his interest in reputation.1
The object of the civil law of defamation is to couwpensate

the plaintiff for injury done to his interest in reputation
by awarding him damages. Defamation consists of libel and
slander, the former being actionable per se, and the latter,
except in certain circumstances being actionable only on
proof of special damage. The wrong of defamation consists
of publication of a false and defamatory statement

respecting another person without lawful justification.z

The law of defamation is a compromise between
freedom of speech and the individual's interest in
reputation. The defences available both at common law

and in the statutes is an attempt to balance these interests.

Nature of Liabil n Defamations

Today civil actions of defamation have become dominant.
This trond is attributeble to the social, political and
economic changes, new methods of entertainment and

newsmedia which have taken place in the present century.
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Litigants have shown a great liking for persuing their

private squabbles under the official umbrella of the law
court’ instead of settling their disputes by the rule of

sword in duelling or having the defamer criminally prosecuted.
In the late ninceteenth century liasbility ir defumation was
extended and made more strict becsuse of the menace
occassioned by the new popular press and its mass circulation.
Liability did not depend om the intont of the defendant but on the
fact of defnuntian.& Apart from the question of malice wiieh
iz important only in the defences of qualified privilege and
fair comment the intention or motive with which the words a'e
used is immaterisl in determining the 1iab111ty.5 The modern
trend which is the result of legislative enactmeats is more
liberal than the common law and will be considered in chapter

foure.

Ce Development and Modern Conditions

In the Middle Ages, the objectives of the lav of
defamation was to maintain the stability of the state and
public order rather than protecting individual's interest in

6 The Court of the Star chumher.7 reigned

his reputation.
by punishing eriminel libels heuvily, The Star Chamber was
an organ of the stuart kings. Ecclesiastical courts had

power to punish defamation only as a sin and were forbidden

to award damage to the wronged party. They could only

inflict spiritusl penalties like repentance and excommunication.

o--aoco--oo/s




One's claim to social life became as dear as one's claim
to life. On the vhole reputation came to be regarded as

an asset and interest of substance.

Today the introduction of democracy and the acceptance
of a society based on so many institutions is a factor

which the present civil law of defamation must cope up with.

Hodern ways of entertainment, hobbies ard recreations

which include television - watching, f11n8,1“ fontiva1a15

and plays16

provide opportunities to attack individuals'
characters. This explains the reason why law hss laid a
requirement that criticism should be on the work and not
on the personal character as such, 17
One finds that newspapers today are the defendants on
most of defamation suits. Although newspapers have a duty
te keep the public informed, they nevertheless owe a duty
to individuals not to defame them in the course of
discharging their dutye. But there are instances where
18

newspapers are either reckless  or their staff are fond of
unnecessary |1aaorisins19. These are commercial enterprises
and the law can not allow them to make profits out of
publications which are defamatory of individuals.

All the above conditions are also present in East Africa
today besides the increasing social intercourse.

The Civil Law of defamation has an important role to

play in recogunizing and balancing the conflicting interests.
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The English Defamation Act,19522° and its Kenyan
ueuntorpart31 are legislative attempts which refleet these
nodern needs., A hope is entertained that the courts

while deciding suits in defamation refleet these trends,

oc;ooo-/a
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CHAPTER II

RECEPTION OF ENGLISH COMMON LAW OF DEFAMATION IH
EAGT AFRICAS

Customary Law:

Gossips and scandals were discouraged in the East
African community by religious and community sanctionse
One who went spreading damaging rumours about other
persons was out of favour with the other members of the
community. This was because if such rumours were founded,
their victims suffered social ostracismilt the allegations
against them were serious. Allegations like witcheraft and
theft were serious. They would be ahunnod by the other
members of the commmnity. The latter's generosity of
food and drinks would be denied to them, Their help,
individual or communal in time of need would also be
withheld. It can therefore be seen that by using western
terminology, such plaintiffs suifered damages, albeit not

pecunisry, for no money was in use.

If such a plaintiff wanted to exonerate himself/herself

a council of elders would hear the dispute and award
damages to the aggrieved, taking into consideration the sexes

and status of both parties. If a woman defamed a man or
another woman she would pay a peace - offering of say,
bananas or brew perridge for the aggrieved, If the defamer
was a man he would pay a fat goat to the aggrieved or if the
latter was elderly, the defamer would pay onegoats worth of

beers
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If the defamer was a young man with no personal property
his father would compensate the aggrieved. But such
incidents were rare., Damages were complementary to other
social codes maintaining discipline like the desire to
stand well in the public opinion, social ostracism and
public ridicule which gossipy and insulting persons would

incur,.

Bas £ ¢cation of En sh Law:
The basis for application of English Law is the

Orders « In - Council for the three East African eountrios1
as reproduced in the Judicature Actsz. Importing English Law,

the Orders-in-Council mentioned different dates for its
reception - Uganda 11th August,1902; Kenyaj12th August,1897,

and Tangania,22nd July, 1920.

The Judicature Acts are all identical. Kenya
Judicature Actr S. 3 says:

"The jurisdiction of the High Court and
all subordinate courst shall be exercised
in confirmity with <.« the substance of
the common law, the doctrines of equity
and the statutes of general application
in force in Fngland on the
12th August, 1897 seo "

This means that the English Law to be applied is that which

was in force in England before the dates mentioneds This is
subjeect to the proviso thaty

"The said common law, doctrines of

equity and statutes of general application
shall apply seo far only as the
circumstance of Kenya and its inhabitants
permit and subject to such qualifications
are these circumstances may render
necessary "3

Expression "substance of the common law" means that it is the
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spirit rather than the letter of common law that was
intended. Doctrine of equity refers to the general ideas
of fairness teand humanity. Statutes of general application
mean the statutes applied in all courts., in England to the

generality of the connunit:.~

Although the East Africa Courts do not seem to adhere to
reception dates, theérdtically the dates are relevant in

ascertaining the substantive law in East Africa.
2

By implication the Magistrate Courts Acts” excli.le

customary lawv of defamation.

Ce Law of Defamation and the Constitution:
Chaper Five of Kenya Constitutions guarantees fundamental
righta7. Se 79 (1) says:

" BExcept with his consent, no person
shall be hindered in the enjoyment
of his freedom of expression eee "o
But the constitution puts a limitation on this right. 3. 79 (2) (b)

sayss

" Nothing contained in or done under
the authority of any law shall be
held to be inconsistent with or in
contravention of this section teo
the extent that the law in question
makea provision that is reasonably
required for the purpose of
protecting the reputations ... of
other person."

Thus the law of defamation is a reasonable limitation off the

right of freedom of expression,

Among East African countries only Kenya has passed a

Defamation Acta nodelled on Faglish Defamation Aot of 1952.9

see .ﬁon/"‘
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The latter was not a codifying but a comsolidating statute which
means that most of the law of defamation, unless the Act has

altered it shall he found in common law,

........¢/12



CHAPTER III

FACTORS RESPONSIBLE FOR DEFAMATION SUITS IN EAST AFRICAS

Ae Introduction:

An attempt has been made in this chapter to examine
the factors responsible for defamation suits in East Africa.
In an attempt like this one, it is not possible to unearth
the whole of reported andyuireported case law. Only some
reported and unreported ;aaos have been consulted and reliance
has also been placed upon some research articles im various

journals.

B, Generally:

English law of de{gtion which Dast Africa has adopted
has developed in an economic, political and social set up which
are very different from those generally prewailing in East Africa.
English community is racially Heterogenous and without much
social stratification based either on economic, educational or
social status. English men do not live in communities of
relatives, families or kuri as is the case in East Africa, but
live in communities of total strangers. Gluckman rightly aaya1=

" Most African cases involve disputes
between closely related persons, involved
in a close~knit network of relations
whileas English cases involve persons

who are strangers to one another outside
of a single linking relationship.2"

Naturally one finds that the facts giving rise to
defamation suits in East Africa and the parties to these suits
indicate that the role played by the civil law of defamation

may differ from its functions in England.
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A difference is discernible between suits heard in the
High Courts abd suits heard in subordinate courts., Parties

in the High Court suits are the country's elite such as the

3 advocatea,“ school teachers,s

7

professionals e.g. doctors,
companies general
10

prosperous businossnon.6 religious leaders,

9

uanagcra,a companies' former directors,” politicians,

11 12

government high—rank;dé officials, administrative officers
etce These nuitg/i}e removed from the jurisdiction of

subordinate courts by the damages sought and awardnd‘j. They

are technically sophisticated and with a few oxceptions1u

legally
defendeds They are decided in terms of the received English

common lawe

Suits filed in subordinate courts especially District
Magistrate Courts are comparatively unsophisticated by any
standard, almost invariably legally undefended and the damages
claimed and awarded too low. These are suits by the peasants,.

The parties to these suits are not strangers, to each other.

Different factors can be adduced for the cause of
defamation suits fepr the different social groups. However, there
are borderline cases which are hard to make categorical
compart mentalization. For example, in both High Court and
subordinate courts suits whose subject-mother is imputations of

15 18

witcherafts 7, crines.16 land tranuactions.17 and politics =~ are

usuale

Apart from these suits of common ground it can generally
be said that in the period between 1961 and 1971 Uganda had
more suits (invariably political suits) than any other East
African country. This was the period immediately before her

political independence. Political turmoil with the accoppaniment
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political, social and economic changes account for these suitse.
In the years immediately before her independence there were
considerable political activities to determine who and which
political party should lead Uganda to independence. In the case
of Nekyon V. Tanganyika Standard '2} a Ugandan Minister of
Broadcasting Information and Tourism was the plaintiff alleging
that the defendant ~ newspaper had defamed him in a report
discussing the current rumour of the plaintiff's detention and
disagreement with the Prime Minister as to who should be the

Rresident of Uganda,

In 1966 there was a boarder clash between Uganda and
Congolese armies wiich gave rise to rumours of personal gain
accruing to certain goverment officials. The case of
Onama V. Ugenda Argus Ltd,ao arose out of a report of a news
conference given by a political opponent which alleged complicity
on the part of the plaintifff a minister for defence) with other
government leaders in the use of the Ugandan army for personal

gain against the Congolese army in 1966.

In 1969 there was an attempt to overthrow President Obote
and the case of Odongkara V. Astle§21 arose out of this. In

1971 President Amin ousted Obote.

Not a lesser cause was the tribal factionalism which
strengthened political wivalry. A good illustration of this is
the case of Kiwanuka V. Oboggza, where the plaintiff alleged that
he was defamed among the Baganda by the defamatory statement of
the defendant. Both the plaintiff and the defendant were
leaders of opposing political parties and the suit arose out of

a political campaigne.
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It is clear then that in such pelitical choas and instability

there are a steady procession of civil suits.

Buits in Subordinate Courts:

Many factors account for the existence of defamation suits
in Subordinate Courts. The all-pervasive is the realisation
by the indigineous tribes that a court of law is the legal and
a better forum for settling disputes after the breakdown of the
elder-system under the pressure brought to bear by the modern
economic and social changes. This is in addition to the
realisation that criminal prosecution will befall any person who
would take the law in his/her own hands to revenge a grievance.
Subordinate Courts have admitted that what they adjudicate are
suits founded on traditional insults and abuse but that these are
to be clothed with a "civilized terminology" of defamation.
Ainley, Je sitting in court of review noted in one case that the
plaintiff's reputation was not lowered but that the Kamba custom
may possibly permit a man to recover compensation for mere vulgar
or scurrillous insults and abuse which may cause him affront and

diatrcal.23

Rumours and gossips refleét the values of African life and
traditions. In any community the contents of defamation suits
reveals the moral value of that society. Therefore one finds that
most of the defamation suits heard in the subordinate courts have
elements of what a given society has always shunned and looked at
as abhorrent. The most dominant are allegations of witchcraft,
for example allegations that the plaintiff is a witch/wizard or

4

is using witchcraftz s or that he/she is employing witch doctor to

harm othor-25 .
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Others include allegations of theft and sexual slurs like prostitions,
veneral diseases, incest, impotence, seduction and rape. The above
are amongst the most abhorrent allegations that can be said of
a member of an African community. Allegations of a bad reputation

in African societies is very serious.

The alleged defamatory statement which give rise to suits
may have been made as a result of provocation by the ylaintiffzs, or
may have been said in form of just (which can be very delicious if
understood in the African way), or when the defendant is under

the influence of alcohols

School affairs have been subject - matter of defamation
suits not only im the subordinate courts but also in High Courts.
This is to be understood in the light of the fact that many African
parents today are sending their childrem to school in ever increasing
numbers. These parents can not utterly be unconcerned with what
goes on in those schools, especially where their childremn are
personally invelved. This mostly happens in primary schools which
in rural areas cater for those children from the immediate locality.
Suits have therefore arisen which involve teachers themselves or the
teachers with their headmasters or allegations of immoral dealings
between the teachers and school girls.a?
Reports by private persons to law-enforcing agents like
Sub=Chiefs, Chiefs, and Police Officers have been made subject-matter
of defamation suits. Such suits are inereasing after independence.

These suits are identical to the English Common Law where imputations

of «a crimes«for which the plaintiff can be made to suffer physically

oo-;oooooo/“?
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8

by way of pnniahnentz s and allegztions of suspicions which would
make a reasonable man think that the plaintiff has committed a

criloi9 are actionable per se.

Exercise of official dutios.3° judicial and administrative
proceedings (invariably against the parties and sometimes witnesses
to such prodeedings) have also formed subject - matter of defamation

31

suits. At common law judges and Juries, parties to a suit32 and

33 are accorded absolute privilege. This is on grounds of

witnesses
public policy and conveniencej for in such instances public
interest outweighs the harm which might be done to the reputation of

the individual.>t*

Another important area where tensions and disputes have led
to a steady procession of defamation suits is the qguestion of land.
This is not restricted to the parties with the land dispute themselves
but may he extended to their interested friends and relatives who
subsequently might find themselves parties to defamation suits with
one of the original contestants, especially the losery This may
arise not only prior to or during the hearing of land disputes but
also after disputes have ceased, for the grudge will remain. This
is also true of suits in High Courts. In Mangat V., Sharm .55 the
defamation suit arose out of a land transaction where the plaintiff -
advocate was acting for the defendant - vendor. The client wrote
defamatory letters to the Commissioner of Land and to a banke. This

letters formed the subject - matter of the suit.

Both petty and big political issues have been subject-matter
of suits both in High Courts and Subdérdinate Courts, Some cases
quoted zbove suffice to indicate that politicians find it useful to
enhance their political interests in courts under the guise of

protecting their reputation,
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The above are some of the factors reponsible for defamation
suits. But in the faet developing (economically and socially)
East Africa when interests of reputation of the increasing class
of professionals, businessmen, high-ranking government officials
and administrative officer are invaded, there is no reason to
suspect that the number of suits in defamation will fall.

Defamation seems to be potentially a fertile area of litigation.

ey VERSITY OF WAIR BT
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CHAPTER IV

EVALUATION OF EAST AFRICAN DECISIONS:

Ao

Be

INTROLUCTIUN

The tort of defamation is only next to negligence
in order of fregquency of tort litigation in East Africa.
However, case law is not available on different aspects of the
torte And so what has been attempted is not to develop this as
as a part of Kast African jurisprudence but to ecriticelly
evaluate the reported decisions, unreported decisions which are
collected from High Court digests and those referred to in some

research materials.

ESSENTIALSE CF BEFAMATION

In order to succeed in defamation suit, a plaintiff
must prove that - (i) the statement is defamatory; (ii) there was
publication to someone other than the plaintiff; (iii( the
statemént refered to him (iv) and if it is slander, unless it
falls into the exceptions where slsnder is actionable per se, that
he has suffered special damage. The burden of proving each one

of the above essentials lies om the plaintiff,

DEFAMATORY

A statement may be defamatory either on the face of
it or by innuendo. To be defamatory, the statement must lower the
plaintiff in the estimation of right-thinking members of the
society 50aerally.1 The following have been held defamatory =
imputation of fraud and diahonesty;a - plaintiff was one of a
group of persons meeling for the purpose of working out a plan

to cause chaos and to overthrow the government;3 e thett;h that
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a Director of Public Proseations is acting on instruections of the

5

Attorney -General,” or the Attorney-~General is unconstitutionally

interfering with the course of justicegs - a medical practitioner

7

is a Quack}’ = the plaintiff is suffering from an infectious heart

disease which makes him unfit for his oftice;a - some members of a
Board of Directors (which is limited to eight members) are taking
)

money out of the country for their personal acecounts;” - allegations
of bribery and expleitatiun;1o~ the »laintiff after an accident tried
to conce=l his identity for sinister motive;11 « imputation of
bibuleusness;12— the plaintiff using supernatural powers killed the
13 14

deceased persony - propensity to assassinate or murder; etca

However, it is not defamatory to say without more that the plaintiff
=

has borroved maney;1’ - a former employee has ceased to be in

employnentg16 or merely reporting a eriminal offence to the police.17

It may be noted that Slander of Women Act18 has been

made zpplicable in East Africa19. The distinction between slander
and slander actionable per se is further eliminated by Se. 3 of Kenya
Defamation Act, 1970.

A few cases deserve comment here, In Kiwanuka V. Oboteao

the court equated reasonable man with an educated man and "society

genrally"21

with the whole of Uganda disregarding the faect that the
Baganda of Bugsndas form one of the largest tribes in Uganda, It is
submitted that this decision was reached per in curium of S. 3 of
Uganda Judicature Act which states that the courts shall consider the

circumstances of Upanda and her inhabitauts.

fnother case is Mwaipope V. Smithy Manyafu®’ which decided

that for a man to succeed in a defamation suit where imputations éf

......0000/21
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adultery or immorality are made against him, he must prove special
damage. As has been seen above this is not the case if such
imputations are made against a woman or a girl., This gives special
treatment to women in an age of sex equality. Men as well as women
have reputation to lose, although the stigma that would be attached
to adultery or immorality of the former is not zs high as of womene.
An opinion is exprdssed that the difference should be reflected in

the award and the distinction may be altogether abolished.

De PUBLICATION

The requirement of publication to third party was held
satisfied where s libellous telegram had been sent;23 display of a

defamatory circular on 2 shop's window;thaking defamatory statements

25

in an interviews “writing = libellous letter concerning the plaintiff

26

to his fathery where newspapers or periodicals publish defamatory

27

matters concerning plaintiffs; where an individual procures
publication of defamatory statement;aawhera a defamatory letter was
sent to a third party;29 or broadcast of a defamatory song.BO However,
it no publication to write a defamatory letter to the plaintiff

himself.31’

Be REFSRENCE TO THE PLAINTIFF

Identification can be by express reference to the plaintiff o
or by a reference which a ressonable man can understand te be

refering to the plaintiff.33 In Onama V. Uganda A;gus}h, the

plaintiff was using a parliamentary report to identify himself with
a subseguent interview., But the court held that the publication of
the parliamentary debate was absolutely privileged and could not

be relied upon to identify the plaintiff. Spry, Je., following an

33

English case”” observed,
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¥ Whether a man is called by one name oo

or whether he is described by a pretended
description of a class to which he is known

to belong, if those who look on know well

vho is aimed at, the very same injury is
inflicted ... @8 would be done if his name

end christian names were ten times repeated” 36

In Rwabpgshays V. East Africqg__ﬂewspgpersA££2,37 the
plaintiff, a medical practitioner alleged that a photograph in the
newspaper advertising a certain deodorant was his and was defamatory
of him., Witnesses gave evidence that on looking at the photograph
they thought that it belonged to the plaintiff. But the plaintiff
failed only hecsuse the photegraph was proved to bhelong to another
person. But the common law is that if in describing =2 fictional
or an existing person a defandant defames another person that

other person can also claim damage.38

In this case the photograph
was identified by those who knew the plaintiff as belonging %o

himj; and even if it belonged to another person, the plaintiff still
remained defamed. It is submitted that this was a case vhere the

newsepaper should have been asked to publish an explanation.

Fe SPECIAL DAMAGE

All libels are actionable per se but in dander, unless
it falls under certain well~defined categories where slander is
actionable per se, special damage wust be proved. Couris have
strictly adiged to this distinetion.39 The distinction is

histerical In England and cdoes nct find favour with many judges.
An opinion is expressed that the EBsst African conditions do not

varrant the retewtion of the distinction amd should be aholished.
Ge DEFENCES:
Besides the general defences common to all torts, the tort

of defamation recognises the following defencess=
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(i) Privilege (Absolute and qualified)
(ii) Justification;
(iii) Pair comment;
(iv) Apology and

(v) Umintentional defamation.

H. ABSOLUTE PRIVILEGE

This is a complete defence and even malice will not
destroy it. It is statutorily given to members of parliament,
giving them full immunity from legal proceedings (civil or criminal)
for words spoken before, or written in a report to the assembly
or its committee including motions and resolutions introduced in the

assenbly.“1'

Statements made in judicial proceedings proper are
absolutely privileged,hz and so are statements made in proceedings
quasi -« judicial in nature.43 Such absolute privilege is given to

judges, counsels and witnesses for purposes of public policy.“k
It is not clear in East Africa whether this privilege also covers

magistrates of lower grade, An opinion is expressed that they should
be covered by this privilege when they are acting within their
Jurisdictions aﬁprociating the fact that courts of justice are
presided over by those who, from their high character are not likely
to abuse the privilogo.ks
Absolute privilege is not accorded administrative
tribunals.“s In Suleman Ltd, V. ngani,“7 the defendant, an
advocate was representing an owner of a rival transport business
in a public session of Transport Licensing Authority. The suit arose
out of replies made by the defendant to objections raised by the

rival plaintiff, -« company. The court refered to the U.K.

Committees Report On Tribunala.“a in making it quite clear that
administrative tribunals are not accorded absolute privilege.

o-oo‘o-oo/2~



- 24 -

9

Se 132 of Kenya Evidence Acth accords absolute privilege

to official commonisation. This privilege is accorded on grounds of
public expediency and is in accordance with the common law principle

in Chatterton V. Secretary of State for Indga5o. However, it is
not c¢lear how high such officials must be.

@

It is submitted that since such wide and complete immunity
is a serious derogation of a citizen's right, it should be conceded
only in the few cases where overwhelmingly strong reasons of 5,
publie policy make it imperative bo to do, and should be restricted
only to high government officials strietly in the course of their

duty.

I. QUALIFIED PRIVILEGE

No action lies upon a communication made upom an occasion
of qualified privilege and fairly warranted by it unless it i
proved to have been made maliciously. The scope of this defence
covers a wide range of situations and it is therefore hard to make

a categorical compartmentalization of such situations. It suffices

to give instances where thig defence has been invoked.

In Mangat V. Sharn§51 it was held that an occasion of
qualified privilege arises where there is reciprocity of an interest
( legal, morsl or social ) to communicate on one hand and te receive

on the other. This reciprocity was said to be essential im
52

Farmer V. Ugenda dArjus Such an occasion arises -~ where a
53

defendant who is not actuated by malice is vindicating his cause”™,

or = is pretecting his character which has been attacked by the

plaintife”
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where the recipient of the allegedly defamatory materizl has a legal
interest to be informed of all that is happening and the informer hes
a legal, moral or secial duty to dispatch such inforuaticn;ss where
the defendant is informing members of the public of his no more

business connection with the plaintiff and disclaims any responsibility;ss
where the plaintiff provokes the defendant and the latter does no more

than put his side of the attack.57

S 7 of the Kenya Defamation Aet lays down this defence for
newspapers and the schedule teo the Act lays down instances when such
privilege is subject or is nut subjeet {o contradiction or explanatione
But this defence can be abused by newspapers. In Shah V., Uganda Argu558
the court considered a publication to be governed by qualified privilege.
But the facts in this case do not given right to the defence of
qualified privilege. The plaintiffs had been defamed as having forged
passports. The defendant - newspaper relied on the defence of gualified
privilege in that they were publishing govérnment information as they
were requested to doe The government infermation as such was not
defzmatory but the newspaper added cosmetics which made the information
defamatorye. In finding for the defendant on a defence of qualified
privilege. the court relied on the fact that a government official
had asked the newspaper to publish ite. An opinion is expressed that
that alone could not give rise to the defence of qualified privilege,

and especially so when the defendant - newspaper had altered the

meaning of the original information by adding cosmetics of their own.

Jde¢ JUSTIFICATICN

This is a complete defence59. But it requires strict proof60 .

Se¢ 14 of Kenya Defamation Act Tollowing S. 5 of the U.K. Act

mitigated the rigour of common law by recuiring that only substantial

| e a B LT NP AP
it
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allegations need to be proved for this defence to succeed. There is

no case law on Kenyan Acts on this point.

Ke FAIR COHMMERNT

Sir Uee Ucdoma, Cede, explained the essentials of defence of

fair comment in Nekyon V. Tanganyika Standard Ltde 61 as a comment of

public matters, which is an expression of cpinion and not a statement

of facts and which is fairsa. A fair comment must not carry imputations

of an evilsort or immorality except where the facts truly stated
warrant the imputation. It does not follow a man into hie private life
or pry into his domestic concernsGB. S¢ 15 of Kenya Defamation Act

mitigates the rigour of common law and ite new t@sték overrules the

decision of Dickson J. in Figuerendo V, Editor of Sunday Nation and

Othergés

the truth of all the facts stated must be proved,

where the learned judge held that for this defence to suceeed

L. UNINTENTIONAL DEFAMATION

Se 13 of Kenya Defamation Act exonerates a defendant who tenders
a suitable apology and corructionsé. This defence is called
unintentional defamation. As yet there are no Kenyan decisicns to

illustrate its application/

Me DAMAGE

In Japhet Mwanga V. Mtewmi Sen5067 the court noted that it is

difficult to assess by monetary standards an event which is of anone

68

monetary nature ., Generally, courts in assessing the damages take

69

into comsideration the mode and extent of publication 7y the nature of
imputation, the status of the parties and the conduct of the defendant
between the time of publication and court verdict.

Courts seem to have been very much influenced by the status

of plaintiffs. For instance, in Mayanja V. The White Fathers'®
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and Onama V., Uganda 5155371 the status of the ministerss; Ia

Farmer V. Uganda Arggs72. the status of Attorney - General and UeP.Ps,

and in Shah V. New African Pre§§?3 advocate - plaintiffs were awarded

coasiderably high amounts.

The highly criticised judgement of the House of Lords in

74 75

Rookes V. Barnard has been applied inm Bast Africa’” without due

ccnsiderations This is a case where the House of Lords have limited
the award of exemplary damages to a few limited categories. A view is
expressed tpat the courts should have given application of this
docision a due considesratica in the iight of mounted criticism cutside

Englande

Courts of appeal have generally refused to interfere with the
awards of courts of'intiation. But they did interfere in a few
cases where the defamation wes only defamatory in a technical se&ae?s.
where the plaintiff was a crinina177. or where the trial court
failed to take into connideratibn that the plaintiff kad been
already awarded a substantial sum on the same puhlieation78.

Instead of discussing the courts' attitude in assessing damages in
East Africa case by case it was thought that a table like the one
presented below may give a better idea of the judieial role in

assessing damages.

....-.../28



ALISHIAIRS

40

-2

TABLE OF AWARDS IN DEFAMATION SUITS

CASE STATUS OF THE PARTIES IMPUTATIONS MODE OF AWARD REMASKS
PUBLICATION
Mayanjz V. Minister def.=- Advocacy eof
The viite Newspaper illesal and i T
Pathers immoval Newspaper She50,000/m SIS e
prosclytigation vielous and
jeering,
Apology
inserted was
half-hearted,
Onama Ve Minister Use of Uganda Newspapert 8h.50,000/= Such imputations
Uganda def.~lioewspaper army for on the plaintiff
Argus personal gain discharge of |
his ministeriail
office were
serious,
Nekyon Ve Minister Yribalism and Newspaper 8he20,000/= Circulation of
Tenganyika def.~-Newspaper nepctisnm the newspaper |
Standard Ltd. in Uganda was 92
copied only.
Farmer V. Attorney~General Unconstitutional Newspaper 5he50,000/=
Uganda and DeFPaPe interference with for the imputations
Argus def .-Newspaper eriminal Atvorneys were gerious.
proceedings, Genersle
Gh o 40 4 000/=
for DePePs
esee 0/29
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CASE STATUS OF THE PARTIES IMPUTATICNS MODE OF AWARD REMARKS
PUSBLICATION
Tanganyika Businessman Contravention Letters 5he20,000/= The plaintiff
Transport def.-a limited of motor sole
Coupany Ltd. conpany licence livelihood
Ve was threatene:
Nooray |
Shah V.New Advocates and Forgery of Hewspaper Sh.30,000/= Imputations
African Press others. Passports each for were very
Ltd. Def, - Newspaper advocates. serious.
8h.20,000/=
each for
others.
Kajima V. Medical Practitioner Professional Newspaper Sh, 4,000/= Such
East African Def, - Newspaper incompetence, imputations
Newspapers were serious
{Nation series) as
Ltde affecting
plaintiff's
professione
o
[Odongkara V. Assistant Plot to overthrow :
Astles Superintendent of Uganda Government Slandar Sh. 5,000/= I?p::aixon:t
Police. ° slojalty

Def. = Television
Operations Manager.

were serious
but publi-
cation was
limited to
one person.

oo.ooo-.oooo/”
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CASE STATUS OF THE PARTIES IMPUTATICNS HODE _OF AWARD REMARKS
PUBLICATION
Olowo Ve Assistont Superintendent Witcheraft Broadcast 5he8,000/= Allegations
Attory-General of Police. were held
Def, «~ Uganda Government to be
serious
Biryabaremma A school lMeadmaster Cruelity, Letters 5hy1,200/= Parish -
Ve Kakwere Def, ~ common man corruption pump
. and Politics.
profiteering
Thakers Ltds 4 common man Bibolousness Newspaper She 100/= Plaintiff
V. Barnard def. = Hewspaper and was already
Timmorality 1 “serving
a jail
sentence
on a charge
of theft.
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CONCLUSION

With the advent of constitutions with the basic norm of
democracy which guarantees fundamental right of freedom of speech
and expression, the law of defamation in Bast Africa has to play a
very vital role. The custbmary law of defamation may be said
to have been relegated to the relics of museum. It was crude and

not meant to meet the needs of the present century.

Though we have received the English law through the
Orders-In-Council and later on Judicature Acts, Courts in East Africa
are no longer bound to apply English decisions. But because of
their training, judges are still following the English decisions.
When the much criticised decision of the House of Lords in
Rookes V. Barnard has been applied in East Africa, one can comment
that courts here should not blindly follow English decisions always.
However, there have been no cases so far where the courts have
been called to alter the principles of English law to suit the local
conditions. Except a couple of decisions, the judiciary may be said

to have played its role.

Courts in East Africa seem to follow a pattern of awards.
Where the trial courts have made wrong assessments, the courts of
appeal have not hesitated to interfere. This is a healthy trend.
On the whole the civil law of defamation in East Africa can not be
viewed as a gold-digging operation., But it is to be noted that
a Kenya High Court dccision1 has awarded a sum of one hundred
thousand shillings which is by far above the ordinary standards of

awardse

oooooo.coo./}Z
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Only Kenya, of the three East African countries has
passed a legislation on the lines of the Defamation Act of 1952, (U.K.)
In so far as the Act has mitigated the rigour of common law in the
defences of Fair Comment and Justification, and clarified the law on

Qualified Privilege, it is a great improvement.

Introduction of unintentional defamation and apology under

certain circumstances is another welcome feature of the Act.

However, the Act failed to take the opportunity to rectify
some of the #lefects of the English Legislation. The Act failed to
abolish the much cfiticised distinction between Libel and Slander.
It also failed to remove the technical dctectaylike thc meaning
of innocent defamation. The defence of unintentional defamation
may not serve a useful purpose because of the procedures involved.
These things should havd been simplified instead of following the
English enactment verbatim. So far there are very few cases on
the Kenyan Act, and so it is too early to offer any valid comments.
However, Tanzania and Uganda may take note of the defects of the
English Legislation whenever they take up such matters for

legislation.

.“O....Q.OQO/}}
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CHAPTER I

See & s 8 8 8 LeBsDe 419, per Cave J,
at Pe 503.

Salmond, The Law of Torts (1961), P. 517.

dtreet, Torts, P. 280, (5th Ed.).

See Cassidy V. Daily Mirrors Newspapers Ltd, gxgggz
2 KeB. 331 per Russel, L. J. at P. 354.

m 88 Hcvagn rs Ltd,. (19#0) 1 x.a_;ﬁ aleag with

Cageidy's case are authority for this wide common law
propoasition.

The case of Rex V. Barnardiston §1§§#2 9 SeTe 1333

illustrates this. In that case the accused person was
sentenced to a fine of £10,000 for mere expression of
political opinions to a private friend in a private letter,
More serious punishments were not rare.

It was abolished in 1641 by The Long Parliament Act of
that year.

See Holdsworth, W. 5., A History of English law, Vol,VIII
Pa 275 = 276. |

Civil defamation strictly so called protects the plaintiff
as 2 social man rather than a commercial manj for the
latter, remedies are in commercial torts.

Spencer Bower, Code of Actionable Defamation (1908).

Ihid» at Pﬁ. 875 - 2?60
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12, In 1476 Caxton set up the first printing Press in Englande

1e Uriticism must be on the work but not on the person:
K.gsl.?iviroot (1952) A Co 3"5 (HQL.).

14, In YoMssoMpoff V. Metro-Goldwny-Meyer Pictures Ltd,(1934)
S0 L.TeR 581 (C.f.), in a talkie film, the scenes depicted
on the screen itself were defamatory of the plaintiff,

15 In Hulton V. Jones 512192 he Lo gg,gggL) the cause of
action arcse in a noé% festival at Dieppe, France.

16. In Meyuire V. Western Morning News Co., (1903) 8K.B.100,
a critic of a play had said it to be "dull, vulgar and
degraded”.

17« Kemsley V. Foot. , Supra.

18. In Mayanja V. The ¥hite Fathers and others, Civil Suit No.643

of 1960 (U), unreported, the dofendant = Newspaper admitted
recklessness in failing to check on the source of
information.

19. In intreducing the Kenya Defamation Bill, the Attorney=-
General commetned on the newspapers high responsibility

and their high vulnerability to damages to the aggrieved
individuals which results from their failure to discharge
that responsibility well ~ see The Kenya Natio

D ki V. Co -
20, 15 416 Geo. 6 <1 Bliz. 2 C, 66
21. Kenya Defamation Act, 1970. (Cap. 36, The Laws of Kenya).

e 27
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For Uganda it is Uganda Order-In-Council 1962,

Art. 15 (2)3 for Kenya it is East Africsn Protectorate
OrdereIn-Council 1902, Art. 15 (2) and for Tanzania

it is Tanganyika Order-In Coumecil 1920, art. 17 (2).

Judicature Act of Uganda, Act. 11 of 19673 Judicature
Act of Kenya, Acte 16 of 1967 snd Judicature and
Application of Laws Ordinance of Tanganyika, 1961,

Proviso to 3(1) of Kenya Judicature Act. Tanzanian and
Ugandan Judicature Act provisos are idemtical.

Btatups of general application for the purposes of
the received English law on defamation are:e

a) Gtamp duties on Newspapers Act, 1836 (6 X7 Will.k,
Ce 76).

b) Libel Act, 1843 (6 $<7 vict. C.96).
e¢) Libel Act, 1845 (8 % 9 Viet. Co75)

d) Law of Libel Amendment Act, 1888, (51 52 Vict,
C. 6h).

e) Glander Of Women Act, 1891 (54 o¢ 55 Viet. C.51)
See S5, 2 of Kenya Magistrates Courts Act, No. 17 of
1967. Tanzsnia and Uganda have similar Acts.

Act No. 5 of 1969.

Uganda Constitution has similar provisions. But Tanszania
Constftution does not have.
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Cape. 36, Laws of Kenya.

195 &16 Geo. 6 &1 Eliz. 2, c;“.
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CHAPTER III

Yo Max Gluckman, Gossip and Scandal, & Curreat AntRropolgy (1963)

20 ibid. at Pe 12

3o Rwabugahaya V. Bast African Newspapers Ltd. (1968) L.a.

576 (U)3 Kajima V. Bast Africen Newspapers (Nation Series) Ltd.
(19?2) KQKUGQ})' m. 250

N Shah V. Ugenda Argus (1970) E.i. 352 (V)

Se Biryabarema Y. Kakwere, Civil Suit No. 372 of 1963 (U).

Unreported.

6e Tanganyika Transport Company V. Nooray (1961) E.he 55 (Cehe)

7o See Biryabarema V. Kakwa:o. Supraes
8. Williamson Diamonds Ltde V. Brown (1970) E.ie 1 (Cuds)
S De Souza V. George Brothers Ltd. (1957) E.de 115 (Cade)

104 This is a major source and there are a number of cases on

11e

two plaintitru were the Attaraay-eeaaral and the Director
of Public Prosecutiona.

12, See Odongkara V. Astles (1970) E.Ae 37h.
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13 See 5. 5 of Hagiatritcs Courts Act, (Cap. 10, Laws of
Kenya) stating the monetary civil jurisdiction of courts.

Tanzania and Uganda have similar Acts.

1“. In ngg;n;g; Ve B;ge!ﬂaﬁg. s122“2 Eefe 2§§ ST) the

Tanzanian High Court, reversing the triasl court judgement
observed that where parties are not legally represented
a defamation suit may be difficult to decide.

15 In Olowo Ve A.Ge, (1972) Eohe 311 (U), the parties did

not call it witcheraft but ‘supernatural' powers.

16. Odongkara V. Astles, 1970 E.i. 374 (U),
7. Mangat V. Sharma (1968) E.a. 620 (7).
18. One finds suits based on politics im both High Courts and

subordinate courts. The only difference is that the latter
arise in rurel areas and involve petty politics and posts.

19. Civil Suit No. 393 of 1964 (U)., unreported.

20 Ope cit,.

2% Op. cit.

22 Ope eit.

23e VPaul Ve John, Court of Review decided by Ainley J. on
1/2/67.

24, - Filimon Deya s/o Odeny V. Thomwas Ogega s/o Ogondo,

Kisumu De As Co CWC 11“:67 guoted in Eefleleds Volo.VII No., III
(1971) at P. 221,
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26.

27

28.
29,

30e

3.

33

34
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Akongo V. Owuor; Kosele De. 4. C, CoCe 44/64 quoted

in Ee Ae Le Jo Vole VII No. III (1971) at P. 221.

Cetherine Anyango V. Uruko Opike Kisumu D. Ae Cay CeCe
381/66 quot.d in BeAeLeds Vole VII Ro. IIX (1971)
at Pe 197.

Joshua Ogutu V. Owino Aguck.and Others, Kisumu Mage.

Ce Ae 119/66 Q“Oﬁ.d n Be Ae Le Jo Vol. VII No, IIX
(1971) at P. 202,

See Gray V. Jomes (1939) 1 All. E. Ra 789.

Lewis V. Daily Telegraph Ltde, (1964) AsCe 234 (Hels)

Paskalia Oyugi V. Obiero, Towe Bura Kongo Mage,

Cehey 111/66, quoted in E.A.Lede Vol. VII Noe IIX (1971)
at P, 205.

Anderson V. Gorrie.( 1895) 1 . B. 668.

Seaman V. Metherclifft { 1876) 2 CoPuDs 53, (Ce As )

Marrinan V. Vibart (1973) 1 ¢. B. 528.

For a good discussion on this, see Ramamoorthy,
Law of Malacious Prosecution and Defamation, (1976)
at P-?- 197 - 1993 Gatlcy. Libel and Slander Peo 174
(6th Ed,),. Also see the judgement of Lopes J. in
al Agua Ve Par 18 UeBe 431 at pe. 451.

Op. cit.
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CHAPTER IV

Kiwanuka V. Obote and Another, op. cit.

Bendzel V. Singh, (1953) L.A.Cefa 53 (Co de)

Odongkara V. astles, op. cit.

Rvekanika V. Binamungu, op. cit.

Farmer and Another V. Uganda Argus, op. cit.

Farmer's Case, ibid.

~ Kajima V. East African Newspapers (Nation Series) Ltde,

op. cit.

The Publishers of Hunonyozi V. ?ho‘kaigko of Buganda,
3 U.L.B, 124,

Kigozi V. Mayanja, Civil Suit No. 149 of 1965 (U), uareported.

Desani and Others V. Uganda Newspapers Ltd. and Another (1971)
BeAe 450 (V).

Bast African Standard V. Gitau (1970) r..a.‘ 678 ( Cehe)

Thakers Ltde V. Barnard (1965) E.A. 82 (T).

Olowo Ve Ae Ge (1972) E.ide 311 (U).

leh.t !lwansn Ve Hiemi 3‘!‘. (1969) TellaCole HNoe 21e

S8ingh V. Notkin (1952) 19 E. 4. Ce As 117 (K).

Caltex V. Oddie (1955) 22 E. Ae Cu As 334,
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Yohana Mujuni V. Isaya 8/o Bakobi (1969) T.H.C.D. Noe 233
Rwekanika V. Binasungu, Ope cit.

1891, 54 & 55 Vict. 8. 51.

Vera Florence Gornoliﬁs and Benjamin Cornelius V. ¥illiem
Mertinaglia (1934) 1 T. L. He (R) 492, 5. 4 of Kenyan
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