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THE RIGHT TO TRIAL IN KENYA AS

AN ASPECT OF THE RULE OF LAW

INTRODUCTION

Great stress and emphasis has been put on the subject
of human rights and the rule of law in the century's Pplitical
systems. The excesses of the Fascist and NazivRgimes during 1914
the Imperialist wes of 1918 @nd 1945 have by and large been 1939
quoted as having prompted not only a great awarenness of
human rights but also the need to have the rights safeguarded
by the existing govermments. It is therefore no wonder that
most governmental systems in the World today lay particular
stress on human rights. In what has come to be called,
rightly or wrongly the Liberal Societies of the West the
rights of the individual have been rigorously upheld. This
is not to state that there are no violations of human rights
in the West. The stress that has been laid on the subject
in the West is not characteristic of the Socialist States.
In the Socialist States great stress is laid on economic
development and the supremary of the state. Rather than
stress on the rights of the individual, Socialist states
emphasis the interests of the Community as a whole.
Tanzania is a case in point (due to it's socialist experiment).
The Policy there is not geared so much on the entrenchment
of individual rights, but as to the liberation of the people
where liberationy#lates to re-education on Socialist Philosphy

among others.
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Our own Government System owes maost if not all of it's
components to the Colonial power. A'm tempted to quote A.
Muhiddin when he states that Independence was nat granted on

the basis of abolishing the system (colonial) but it's continuation.

Tnﬁs appropriately serves to illustrate in a nutshell the
proposition that we owe most of our government machinery to
the colonial power. Ue borrowed the entire (or almost) system
of government to him; our constitution being aQEEiplica of
the West Minister Constitution. It is infact termed broadly
as ‘West Minister Model Constitution.' We inherited almost
the entire Corpus of English Law and today we continue to
degrade our own customary law where it conflicts with
English Law. As if that is not enough the judiciary 19?33323

by expatriates, most trained in the British System.

Apart from that we have adopted the economic policy
of the Imperial Power. Although Sessional paper NO. 10 of
1965 clearly states that the Government is bound to pursue
the policy of "African Socialism " it is abundagggiv clear
that ours is no longer geared towards that line. The Capitalist
system 1s characterized by the protection of private property.
Capitalism makes various assumptions one of which is that
all the people have equal opportunities. The idea of equality
of opportunities has been used to justify those who have amassed
large sums of money at the expense of the others. The process
ultimately leads to a situation where the society is stratified,
with a small class of rich people who by virtue of their.
economic dominance wield alot of power. At the bottom are

the ordinary people - poor and in most cases exploited.
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Capitalist policy is so property oriented that instances

are where life 1s itself assumed as subordinate to property.

Having inheritted capitalist policy from the Imperialist,
we therefare find that by and large our outlook to society
and it's values will be so influenced. 0On this basis we can
well understand the jelous manner in which property is
%Eﬁiiﬁa. Section 75 of the Kenya Constitution provides
specifically for the protection of private property. It
has been noticed that the property section in the constitution
remains untouched for purposes of ammendiment, since Independence.
This cleary signifies the sacrosanct idea in which property
is taken. It being a tf%ism that those who are economically
dominant also wield the power of government, one candagain
understand the entrenchment of the property section. There
is no doubt in Kenya today that the ruling class has in the
course of the time grabbed a great deal of property and hence

are eager to protect it (prnperty) from the ‘havenotgs.

It is consequently submitted in this paper that the
hostility shown to shewr—%e those who violate the property
section has it's origin in this economic policy. UWe have
of }ate been treated to numerous cases where suspects have
been shot dead by the policemen or stoned to death by angry
mobs. The resentment shown indicate well the importance
of property. On several occassions the daily press (without
diatiﬂgction the Daily Nation and the standard) have published
incidents where suspects have been shot dead by police;
complete with a bullet riddled body, a gun and several

cartridges and the now familiar caption -
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"Police in shoot out drama. Most wanted criminal

shot dead,"

The incidents raise serious implications on the
application of the rule rule of law. S5till in political
rostrums and International Conferences the powers that be
keep on stressing the importance for the application of the
rule of law and protection of human rights. “enya is not
an exception in emphasizing the need for the application of
the rule of law. One cannot make any distinction between
the rule of law and human rights. Suffice here to state that
human rights are a constituent of the rule of law. Where °
therefore there is violation of human rights, the{% serious

aris
questions pa%é&%'as to the application of the rule of law.

Despite the notoriety in occurence of incidents where
human rights are violated, yet little seems to have been said
about it. Could this silence be cnné%%ed as consent on the
basis that property is sacrosant? Silence it has been said
betokens consentg hence one may argue that we have by and
large condoned those im violations of human rights. For the
author this“;bdicatinn of duty not only to those whose rights
are violated, but also to society at large. But what is the

view of the Constitutional Lawyer?

The incidences no doubt raise questions and implications
which scholars of constitutional law cannot ignore. Basically
he will seek to know whether or not justice has been done.
when a suspect is shot dead by the police, or is stoned by
the maob, the question arises as to whether there has been
an infringement of the rights of the victim. It is not enough
for society to be mouthed doctrines (ie rule of law) as the
legistrators and law enforcement officers never fail to impress

on the population.
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To have any meaning at all we need to see the application
of the rights enunciated in the bill of rights (or the
constitution)., It is not disputed that a bill of rights
Jﬁ—an important constituent in any legal system but it is
here submitted that it is not the fact of the bill of rights
being in existence which is important but rather it is the
practice of this rights which justifies the place of the
bill of rights in the legal system.

Events of the lasifew years have cast grave doubts as
to the validity and practical utility of the bill ef rights.
The rule of law in this country has come to be identified with
the rights of the individual. Hence the question becomes of
more than academic interest. Hardly a day passes: t;iﬁguéh
there being some political or judicial pronoucement as to
the centrality and importance of the rule of law. The socio-
political implication:of the concepts (Rule of law and bill
of rights) have been put at issue. Uur law sets definite safe-
guards on various legal situations not least safeguards for
human rights. It has been contended that man has rights which
are in-alienable. For instance man's right to 1ife is inalienable
except by ogg?prncess of law where there are exceptions; so
are his rights to liberty and other analogus rights. When
therefore such rights are violated and yet our constitutional
lawyers and criminologists turn a deaf ear in complete

importence one naturally fears for such rights,
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It would appear that the rights of the individual

as enshrined in the constitution are merely instruments

in the Political battle. The powers that be will use the
rights to justify themselves and legitimise the political
system, But should the same rights stand in their way they
will be brushed aside. As such individual rights have been
manipulated and treated at the expediency of the powers that
be. It is contended in this paper that those who ought and
should have done something, and whom justice or sheer humanity
demands that they do something have simply kept their peace.
It is indeed ironic that the Attorney General's Chambers have
not issued any statement regarding violation of human rights

by either the police or the public who perpetrate mob justice,

METHOD
The first part will be introductory. It will attempt
to bring within a single umbrella all that the paper seeks to
portray. It is deliberately general and makes no specific references
such an attempt being limited to the more detailed latter
chapters. Special regard will be granted to the central theme-
the right to trial. This will be analysed in the light of
violations of the right by the police and mobs. An attempt will
also be made to relate as much as possible the right to trial
within its proper perspective as a constituent of the rule of
law.
Chapter one will take the issues used in the introduction
further. It will be devoted to portraying the relationship
between the various concepts mentioned in the paper. The
right to trial will be viewed in relationship with human rights

and the latter will be placed in the context of the rule of Lauw-
It is submitted that without the Rule of Law, human rights

become substitute.
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It is a truism that such rights are fundmental and inalienable,
hence a contradiction to portray them as irrelevant. The chapter
will contrast the theory and implication of the rights and contrast

this with the manner of their application.

Chapter two will deal specifically with the right to trisl.
Special regard will be given to the lonstitutional safeguards,
the provisions in the penal code and the procedural provisions
in the criminal procedure code. In relation to the right to
trial the chapter will analyse the phenomenon of mob justice
and it's relevance to the process of trial. A critical approach
in the analysis of emergency regulations and their application
in conférmity or otherwise to the bill of rigﬁts will be made.
Lastly the social, economic and political factors that affect

the due process will be discussed.

Chapter three will be dedicated to a case study of one of
the police victims. It is intended to coﬁﬁi the Pate of Nicholas
Mwea Wakeinyonga who was gunned down by police officers on the
twenty eighth of June this nineteen hundred and seventy eight.
The study will be comprised of materials from police files and
wherever possible data processed by an interview with officers

in the police force.

Lastly the chapter will include the conclusion. It is
hoped that the conclusion will serve to answer the question as
to whether or not the right to trial in Kenya is practiced or
is confined to theory. The chapter will offer some ‘eccommadations
where the author feels that there are weaknesses, especially
on the issue of police justice which generally calls for individual
opinions. Nop doubt the viéﬁEi expressed are open to criticism.
This is welcome and it is hoped that such criticism will shed

more light on the subject.



SCOPE :

The paper does not aim to delve into the ambit aof the rule
of law exhaustively, Rather it primarily concerns itself with
the individuel's right to trial in the society that we live in
today. As stated before there have been blatant viclations of
the right to trial in the last year or so which demand our
attention. There is no indication that such execution of summary
justice by both the police and the public has ended, and if
anything one would expect the trend to continue, This proposition
remains substantially true when one looks at the manner the police
have repeatedly violated the right to trial and it would appear
that having failed to follow the prpper procedure by law
established the police have adopted the policy of elimination
almost as a last resort. In any case instances of blatant violations
continue to occur with disturbing persistence. it 1s quite clear
that the law enforcement officers have elected for the rule of
the gun rather than the rule of law. It has been found that
the right to trial cannot be scrutinised in isolation of other
safeguards in the bill of rights, especially those affecting
the liberty of the individual. Hence the paper will look into
those provisions in the bill of rights that touch on the right
to trisl. Above that the rights narrated will be placed within

the perspective of the concept of the rule of law.

Extensive work has already been done on the bill of rights
and useful insights have been printed out in relation to the
rights contained therein. Criticism has been lodged where
the rights have been abused or otherwise vioclated and workable
e e L2Laii
qgcconmgdationd given, My regerds has shown that the guarantees
and safeguards dealing with the process of trial have been

left largely untouched by Constitutional Scholars and even by
Criminologists.
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This maybe due to the fact that there have not been any major
factors that would make legal scholars adopt more than a
superficial or academic interest in the matter. The result

is that whereas other human rights have been exhaustively
covered and analysed, the right to trial has received only
passing comments. As indicated herebefore, events in the not
too distant past, events which in all likelihood are bound

to be repeated tomorrow impose a duty upon society to reflect
upon the right to trial if we arevnot going to abdicate from
our duty. The trend in the sSSiﬁzi:ﬁ; of the right to trial

or in general on the due process continue with disturbing
persistence. For instance the Daily Nation of Wednesday
November eighth (1978) reported one such incident under the
caption "Bloody end for thieves." The paper then recounted

how the suspected men were shot dead when they refused to
surrender when confronted by the Police. Two were instantly
shot dead while two suffered serious injuries. As will be shown
latter this is just one incident among many. It is contended
that the course and process of juétice is being grossly
vipolated. Granted that society desires all men to live peacefullyz
that all those who commit crimes be apprehended and there

being legal machinery to deal with such people; justice therefore
demands without compromise that it (justice) not only be done
but that it be seen to be done. Even more, when we make the
policemen on the beat the investigator, the prosecutor, judge
and executor all in one, we not only make a mockery of the legal

system but pave the way for legalised terrorism.
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Hence this paper aims at dealing with all the implications
that have been raised by the events mirrored in the narrative
above. “hile not making any apologies for the victims of either
the police or mob justice, the paper attempts to look more
objectively into their rights. One question that should
occupy our mind is whether by the events of the last year or

so we are getting closer to the Rule of the Gun or Rule of Law.

The paper will also attempt to analyse not only the manner
in which the rights referred to are imbedded in our legal system,
but also the manner of their application. The bill of rights
will in the light be considered on the basis of it's social
utility not by virtue of it's incorporation in the constitution.
When looking into the right to trial, Judicial interpretation
and attitude will also be considered and time will be given
given to look into various decisions that reflect the attitude
of the Judiciary. It hardly need be gaid that the Judiciary
plays a great part in the exercise and application of the
bill of rights and the Rule of Law in general. The statement

does not ignore the influence of the executive in the matter.

The right to trial will further be analysed in it's
relationship to the preservation of Public Security Act
which provides for detention without trial. Are such
detentionswithout trial justified in our society today?
If so is the discreation and wide powers concentrated on
the president in the exercise of such powers justified in the
light of socio-Political factors of our times? We may not
be the worst state in the exercise of detention powers but
nevertheless one must seek to justify or condemn any detention

order depending on the merits or demerits of such order.,
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What effect does detention without,that have on the due

process? It is contended in the paper that detention has adverse

effects on man's right to fair trial.

Ubvinusly the legal provisions which govern the process
of trial and indeed that deal with the whole realm of the bill
of rights will be analysed. It has been argued that for law
to be valid it should have minimum effect and He for the good
of society. Thus if the law governing a situation is not for
the good of the public but is an expression of official
arbitrarinness, then it is not good lau\%Puld this be the
case with emergency regulations? I naturally wish to avoid
gh§§g§§ debate but it is nevertheless my opinion that such law
is invalid-since law ought to be for the good of the public
to be valid. I hasten to point out here that there will be
no attempt to describe the law as it ought to be. The
argument of the law as it is and as it ought to be has wearied
mé\;iegal scholarg and is yet inconclusive. UWhat will be done
here is to take a critical loock at the law applicable to the
situations referred to; and portray it's justification or
otherwise in so far as the due process is cancerned. 1In
the lastyear or so no less than fifteen people died, mostly
victims of, mob justice and police bullets., The standard reported
five such cases between the months of April and July (1978)
alone. Mpst were suspected to be thieves. The point stressed
here is the authors submission that suspicion alone is no
ground for conviction and it does not establish guilt.

One is presummed innocent until proven otherwise - the police
presumme suspects guilty and shoot on sight. If we are to live
and judge by mere suspicion alone, we would revert to that

fearful state of nature referred to by Hobbes as solitary, poor,

nasty, brEtiah and short, it being a war of all against all.
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CHAPTER ONE

RULE OF LAW AND HUMAN RIGHTS

"It is essential if man is not to be compelled

to have recourse as a last resort to rebellion

against tyranny and oppression, that human rights

should be protected by the rule of law."1

This statement from the Universal Declaration of Human

Rights well summarises the vital role played by the Rule of
Law in our societies today by safequarding human rights. It
hardly needs mention that man has always been and is at liberty
to rebel against Govermmental tyranny and oppression in a bid
to assert his rights. There can be no doubt that thé Rule of
Law is a vital component in any legal system. Even further
the statement from the Universal Declaration of Human Rights
at once 1llustrates the truism that human rights can only
(at least in the majority of cases) be protected and safeguarded
within the context of the Rule of Law. For many gg::i:ﬁis it
has been recognised that the possession by the state of
Coercive powers that maybe used to oppress individuals
presents a fundmental problem for both legal and political theory.
A realization and proper appreciation of the wide and extensive
powers that the state has amassed upon herself at the expense
of the individual, and her monopoly of the pockets of violence
best portrays the problems that such a phenomenon may create
if not checked. Indeed it is accepted that the history of man
can be seen in his struggle against the state with it's massive
pawer., This fact is demonstrated by the struggle of colonised
people against the oppressive colonial atate in abid to assert
their legitimate rights. Man has therefore always tried to

evolve safeguards by which to check the state from taking away

his individual rights. Greek philosophers had the notion
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that the law was a means of subjecting governmental power
to control. The issue of Human Rights and the Rule of Law

must therefore be seen in this light.

RULE OF LAW

Although the concept of the Rule of Law was evolved and
developed by Greek Philosophers, it is not trﬁe to assume that
the idea was non-existent in pre-colonial African Systems. Some
African tribal communities had elaborate systems fof the solving
of disputes. Such regular methods in the solution of disputes
is one of the attributes or characteristics of the Rule of Lauw.
For instance among the Meru2 there was a system whereby disputes
were presented to the elders. There was a supreme council of
elders whom it is claimed did infact promulgate laws for the
governance of the people. Among the Kikuyu there was also an
elaborate system through which disputes were solved. “n individual
was not allowed to seek his own remedies say by taking the law
into his own hands, Disputes were settled by a council of elders
called Kiama and the decision of the Kiama was binding. Disputes
between clan and clan were solved by a council of elders from
the different clans who had a dispute. The process warrants
notice in that it tried to instai among the people a regular
ordering and obedience to certain n§mes. This is similar
to the emphasis of rule by regular law which is a characteristic
of the concept of Rule of Law.

o the

Though there may have been a notinnkpractice of Rule of
Law in the African set up, we must trace it's history in
Greek thought for an application of the modern approach as
stated here before. It has already been stated that the
concept of the Rule of Law was evolved and developed by the

Greek Philosophers - at least in the way and form we understand
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it today. The idea was later borrowed by the European
Countties and uttimately reached the‘third world merged

in the democratic principles of the Western World. It is

not intended here to deal with the whole history of the
concept as formulated in Greek thought but a few illustrations

will suffice.

Ariatnt1e3 argued that goverﬁﬁent by laws was superior
to govermnment by men. Hence according to Aristotle the government
should be a government founded upon the law. What he meant by
government by man is a situation where man takes it upon
himself to conduct the affairs of the government not according
to the law but by his oun disSgtetion. Aristotle on the same

issue further stated -

"He who commands that law should rule may tn;§“g5L

regarded as commanding that God and reason @eng should
rule; he who commands that a man should rule adds

the character of the beast. Appertite has that character;
and high gpipit ., too, pervets the holders of office,

even when they are the best of man. Law (as the pure
voice of God and reasons) may thus be defined as Reason
free from all passion.®

The emphasis that is laid down by the Philosopher is
the notion of the supremecy of the law. this is the force
behknd the whole congbt of the Rule of Lamffhrnugéi the
middle ages there was the idea of a Universal law or law of
nature which was taken as the basis of the state. %he idea
of Universal law goes back to the Greeks. Bracton in the

13th centrury maintained that rulers were suhject to the law.

He stated -

"The King shall not be subject to man, but to God

and the law; since law makes the “1ng.'5
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This statement is liable to criticism due to it's insistence
that the Kingulegally set up in that position, This is not necessarily
true in all cases; it does however further illustrate the centraéity
of law and it's supremacy. This fact is true through the middle

ages and holds good in this 20th century.

Writing on the "Rule of lLaw and the Executive” the Honorouble

James Nyamweya further reinforces the idea when he states -

"The bestgovernment is a govermnment under the law and this
can he achieved only by upholding the Rule of Law in all
it's aspects."

This is an acceptance of the idea of the operation of the Rule

of Law in Kenya. Certainly it would not be enough to base a
general proposition that the Rule of Law is upheld in Kenya on

an isolated prnna@%ement as the one above. It is submitted however
that by and large the idea is accepted. UWhether or not it is a

practised is a different matter. Writing for a conference of

the Law Society in 1977, Hilary B. Ngueno stated -

"If we now turn to the reality in Kenya, it is true that
we live in a_Constitutional democracy that values the
Rule of Law.B
He starts from a prima facle assumption that the Rule of
Law is upheld in Kenya. It is submitted here that this is generally
true but as pé?nted above the practice of it is a matter of fact.
One may hold the view that the idea is theoretical not practical.
My own view is that if the concept is not applied in it's entiretly,
there are instances when it is upheld. Inshort it is used to suit
the expediency of the powers that be. The general idea in Kenya

is that the law is supreme as against both the ruler and the ruled.

The statement as will be showun latter is not without it's exceptions.
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The position in Kenya exemplifies the practice in most

developing countries. It must be noticed however that

acceptance of the idea of Rule of Law is not synonamous

to it's rigorous application.

But what does the concept mean? There is no universally
accepted definition of the term Rule of Law. It has been
contended that the idea or concept is capable of various
and varied definitions. The arguments on the definition of
the term hinge sulely or at least almost so, on the definition
prué@nded by A.V. Dicev? Dicey defined the term by analysing
it's three ingredients. Rigorous scrutiny of the definition
propounded by Dicey has resulted in a lot of criticism
as to the validity of Dicey's definition. In the Pirst essence
Dicey said -

"It means in the first place the absolute supremacy

predominance of regular law as opposed to the

influence of arbitrary power and excludes the existence
of arbitrarinness, of prerogative or even of wide
direvetionary authority on the part of the government,

a man may with us be punished for breach of law but

he can be punished for nothing else,."8

In this sense Dicey contrasted a Government honouring
the concept of rule of law with systems of government based
on the exercise by those in authority of wide or arbitrary
powers of constraint. By insisting that one could not be
made to suffer save for breach of law established before the

ordinary Courts, Dicey here in essence states, what has come to

be reffered to as the principle of legality.

In the second place Dicey took the Rule of Law to mean
Equality before the law, or the equal subjection of all classes
of people to the ordinary law of the land as administered by

the ordinary Courts of the Land.



Various implications are made by this second sense of the
concept. It is implied firstly that no man is above the law,
secondly that officials like subjects are also under a duty

to obey the same law.

In the third sense Dicey wrote -
"That with us the law of the constitution, rules which
in foreign countries naturally forms part of a
constitutional code are not the scurce but the consequences
of the rights of individuals, as defined and enforced
by the Courts; that in short the principles of private
law have with us been by the action of the Courts and
Parliament so extended as to determine the position
of the crown and of it's servants,thus the constitution
is the result of the ordinary law of the Land."9
The implication here is that the rights of the individual
were not secured by the Constitutional document but were guaranted
by the ordinary laws available against those who unlawfully
interferred with the liberty of an individual. In this light
Dicey had in mind the protection of the rights of the individual
not by the Constitution but by the common law. He was of the
opinion that remedies provided by the Courts where the rights
of individuals were infringed were more effective than the

inclusion of the same rights in a Constitutional document.

Here the Independence of the Judicially is important.

These purpositions by Dicey have been the subject of
numerous criticisms by legal schnlars.10 In the first postulate
of Dicey he stresses the supremacy of regular law as opposed
to arbitrainess by officials. In this sense the meaning is
rather obscure. In his concept of regular law for instance
Dicey has been criticised on the basis that he failed to

define what he meant by regular lau.11




- 18 =

Various implications are made by this second sense of the
concept. It is implied firstly that no man is above the law,
secondly that officials like subjects are also under a duty

to obey the same law.

In the third sense Dicey wrote -
"That with us the law of the constitution, rules which
in foreign countries naturally forms part of a
constitutional code are not the source but the consequences
of the rights of individuals, as defined and enforced
by the Courts; that in short the principles of private
law have with us been by the action of the Courts and
Parliament so extended as to determine the position
of the crown and of it's servants, thus the constitution
is the result of the ordinary law of the Land."9
The implication here is that the rights of the individual
were not secured by the Constitutional document but were guaranted
by the ordinary laws available against those who unlawfully
interferred with the liberty of an individual. In this light
Dicey had in mind the protection of the rights of the individual
not by the Constitution but by the common law. He was of the
opinion that remedies provided by the Courts where the rights
of individusls were infringed were more effective than the
inclusion of the same rights in a Constitutional document.

Here the Independence of the Judicially is important.

These purpositions by Dicey have been the subject of
numerous criticisms by legal schulara.10 In the first postulate
of Dicey he stresses the supremacy of regular law as opposed
to arbitrainess by officials. In this sense the meaning is
rather obscure. In his concept of regular law for instance
Dicey has been criticised on the basis that he failed to

define what he meant by regular lau.11



}é 3
or does Diceyggg the limits of acceptable discretionary
powers granted that the powers that be must of necessity be

granted some discreation.

wihere in the second place Dicey takes the rule of law
to indicate Equality before the law, one notes that there
is an apparent error. Dicey implied the equal subjection
of all classes to the ordinary law courts. It is further
implied firstly that no man is above the law and secondly
that officials like subjects are also under a duty to obey
the law. It may be pointed out that apart from his failure
to admit of the need for Administrati%%’lam, his concept
of equality before the law is watered down by the capitalist
made of nroductiuﬁj?;“characterised by socio-economic
inequalities, It would be fallacious therefore to hold that
in such a system "all are equal befaore the law." Instances
are when the economically dominant buy their way out of the
process of law. This same group can afford the sefggzs of
advocates, a task which the economically subordinate can
i11 afford. 1t has also been pointed out that the notion
of equality before the law ignores instances when certain
persons are exempted from the operation of the ordinary
law. Thus Diplomats enjoy Diplomatic immunity and are
consequently exempted from the operation of the lawe
Zm their place of work. In Kenya again the Head of State
is exempted from both Civil and Criminal 1liability by
S1Y of the constitution as long as he is in office.

Apparently whether or not he can be tried on .
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leaving office has not been Judicially Stated, but he does

not seem to be protected in that capacity.

In the third place Dicey maybe criticised in that he
laid too much faith in the Courts and the common law. Maybe
the historical circumstances of the time justified his vieuws
but today they are untenable. It leaves individual liberty
at the hands of the'legistrature which may modify or remove them
(rights) by statute. There is no doubt that today it is
important to have the rights entrenched in the Constitution.
Where they are not so entrenched but remain as norminal rights
it needs the will of the powers that be to maintain it coupled
by a high degree of Political consciousness. A notable example
is Britain where the rights are protected even though they
are not written but remain as mere conventions. Again, the
faith that Dicey had in the Courts may not prevail today,

particulary in places where there is no Judicial Independence.

RULE OF LAuW TODAY

The rule of law today has mufe and more been identified
with the rights of man. It has come to Express a preference
for law and order as opposed to constant strife, anarchy and
warfare. It has come to mean certain notions of Democratic
Society. The concept expresses a legal doctrine of fundamental
importance, namely that the Government must be conducted
in accordance with the law. Even further the concept refers
to a body of political opinion about what the detalled rules

of law should provide in substantive and procedural matters.
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In short the term has come to be identified firstly with

a desire for the prevalence of law as opposed to anarchy.
Herein is expressed a desire for human disputes to be settled
peacefully rather than through force or terrorism.13 It must
be noticed however that undue stress on the law may lead to
the suppression of liberty. Maintenance of law and order

and the existence of political liberty are not mutually

exclusive but mutually interdependent.

Secondly as viewed by Dicey the concept is an expression
q;fﬁavernment according to law. The Rule of Law in this
context requires that Public authorities and officials are
subject to effective legal Sanctions if they depart from the
law. In this senég the concept serves as a guardian to the
democratic principles in so far as it insists that the
Government must act in accordance with the law and it could
only acquiggneu power through Parlisment. It maybe argued
that in this sense the concept is only largely true in the
developed Western Democracies but is largely disregarded in

the developing World.

Thirdly the concept must be seen as a broad Political
doctrine. This is the most important characteristic of it
and it embraces all the ingredients of the term. Since the
events of the first and Second World mara,1h characterised
by the Nazi and other Fascist excesses, the International
Community has attempted to promote the idea of the Rule
of Law. The concept was 1nvoi§ed during the Universsal
Declaration of Human Rights in 1948. Similar sentiments

were expressed by the European Convention in Human Rights.
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The Rome Convention in 1950 recognised that European Countries
have a "Common heritage of Polical traditions, ideals, freedom
and the Rule of Law," It sought to creatca machinery for
enforcing human rights.

The International Commission of Juriats15 has also been

active in promoting the concept. It was—in the Act of Athens,
it attempted to define the concept. It was described -

"As springing from the rights of the individual developed
through history in the age old struggle of mankind for
freedom - which rights include freedom of speech, worship,
assembly, Asauciation, Right to free elections; to the
end that laws are epgcted by the dully elected Representatives
of the people and afford equal protection of all."

Notably the Athens congress emphasized the rights of the
individual. This emphasis on the rights of the individual
as opposed to the good of the Community should not suprise
us if we bear in mind that the Jurists in attendance were
mostly from the Western World. The definition may not be
appropriate in the third World where the need for National

development takes preference ggg-the rights of the individual.

In the New Delhi Congress of 1959 there was a substantial
Jurist, attendance from the Asiatic and other third world

countries. The concept was defined thus -

"The Rule of Law is a dynamic concept for the expansion
and fulfilment of which Jurists are primarily responsible
and which should be employed not only to safeguard and advance
the Civil and Political Rights of the individual in Society,
but alsc to establish Social, Economic Educational and Cultural

conditions under which his legitimate aspirations maybe realized."
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As in the former Congress, this congress recognised
the role of the Rule of Law as a buttress for individual
liberty. It's acceptance of the dynamic nature of the
concept is a recognition of the multiple functions of the
term. Though the term 'dynamic' as used in the congress is
not explained, it is not wrong to interpret it to mean that
the concept is capable of varied interpretations and functions.
Such dynamism should be apparent at the date of the congress -
a time when most states were under the colonial ynl@? and
were trying to overthrow colonialism, The implication is
that the term should not be confined to stereotyped ideas say
equality before the law. In the era the concept could be
inﬁfﬁked to raise and advance political rights among the
other rights enumerated. It is notable that the Delhi congress
differed from the Athens Congress due to the formers insistance
on political, educational, Cultural, Social and Economic rights
of the individual as opposed to the emphasis on individual
rights in the lgtter. The difference maybe explained not
only by the differences in Historical settings but primarily
by the 1ncr1¥atinn of the Jurists who attended. As stated
before the Delhi Congress had a substantial Asiatic and

3rd World Jurist attendance.

As part of the dynamic nature of the concept it should
be observed that there is an indication that the concept is
also capable of developing. The Delhi Congress also
emphasised the role of the Judiciary in the promotion of
the Rule of Law. The Declaration of the Delhi Congress

was largely followed by the latter Lagos Congress.
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In this Congress the interpretation given at the Delhi Congress
was followed. But again there was a greater emphasis aon the
African Concept, 1t emphasized that the functions of the
Rule of Law should not be ﬁg;;ﬁ by whether the state is
independent or not. The implication is that the concept can

flourish in an Independent or even in a Colonised State.

When all is said and done, it is submitted that the
praoblem of definition remains as elﬁsive as ever. There can
be no universally accepted definition of the term and it would
appear that the best solution would be to compromise the
various ideas on the concept. Today the term has come to be
associated with the promotion of {ustice and the maintenapnce
of public order. To the argument that Bourgeos scholars insist
on "Rule of Law rather than Rule of Law and Justice," my opinion
is that the distinction is at best superfluous. UuWwhether in the
Bourgeousie World or the Marxist World the measure of justice
(Ifamhether it is done or not) is a matter of subjective judgement.
In it's entirely the concept of the Rule of Law has at it's core
an emphasis on justice. This is made true when one observes the
stress on the rights of, and protection of the rights of man.
Be that as it were, it is further submitted here that the
concept has been 1nvu%?ed as a custodian of human rights against
state encroachment. The view expressed by Hanyeihemba16 may
serve to rationalise or at least to act as a guide as to the
idea of the concept. He expresses the view that the Rule

f Se_

of Law is not a rule gz;ee.
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It is a collection of ideas intended to guide law mekers,
administrators, judges and law enforcement officers in the
so called free and democratic societies. Like the doctrine
of separation of powers it provides guidelines for a just

and well ordered society.

Although the concept has been accepted in East Africaﬂ,17
it is more so in theory than in practice. This is due to the
undue emphasise placed on what is broadly termednpublic Safety
and order.” More often than not the phrase is evoked for

the protection of the dominant class. There have been cases

of politicel liquadations particularly in Ugandaj8 detention .

wlthout trea1 "

and suppression of individual freedom
particularly that of expression. There is a general feeling

in Kenya that for instance the murder of J.M. Kariuki on

2nd March 1975 was politically motivated. Certainly the Report
on the probe team and the reaction of the Govermment particularly

failure to apprehend those implicated and extreme hostility

to student demonstrations further heightened those feelings.

Such was evide%%tly a violation of the concept of the
Rule of Law. In Uganda there has been numerous cases of
mass murders political liquidation and widespread suppression
of human rights perpertrated by the Military regime.20 The
law has by and large been manipulated and used as a vehicle

of repression to the detriment of the operation of the concept.
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HUMAN RIGHTS

The concept of rights fundamental to man must be
traced back to the Greek Philosophers, at least in the
sense that we understand such rights. This is not to
say that African's did not recognise the rights of man. |
But by and large in the African systems the rights of an' individual|
were subordinate to those of the Community et large. The
idea of fundamental rights originated in natural law
theories propounded by Greek Philosophers, in their
nnfion of Universal € Law, a law served from reason
an&ﬁbniversal application to mankiné. Aristotle echoes

this notion when he states -

"0f political justice part is natural, part legal,
natural that which everywhere has the same force
and does not exist by people's thinking this or ,
that21

Similar sentiments as these were expressed by the

[24
Romans. The great Roman 3rator Cicero observed -

"True Law is right reason in agreement with nature;
it is of Universal application, unchanging and
everlasting. It summons to duty by it's commands,
and averts from wrongdoing by it's prohibitions."22

The Greeks believed in a fundamental law in the

City States which was unchangeable and often unwritten.
The Stoic Philosophers postulated natural law as a
Universal system. They stressed the ideas of individual
ﬁgih, moral duty and Universal brotherhood. In the
medie¥al period there prevailed the idea of the supremacy
of the law derived from God. The reinnassance led to

an emphasis on the individual and a rejection of the

Universal collective society.
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Law took a secular outlook divorced from Pivine prescreptions.
The trend of the Reinnassance is ohservable in the works of
Machiavelli who for instance taught that Religion was the
opigzen of the people.23

The 19th century was characterized by a rejection
of natural law theories. Rousseau postulated his idea
of the general will as the basis of society and the state.
This follows closely his(Rousseaus) idea of the social
contract whereby the individual surrenders some of his
rights to Civil Government. By the social contract theories
all the people bound themselves to qﬁserve the same
conditions and consequently enjoyed the same righta.Z“ Hegel

took up the idea of Rousseau and declared the state as

supreme and Sovereign. The state was seen as an end in itself.

There is still an idea of an overidding law expressing
higher truth and & higher standard of justice than that
possible under man made law. Have an natural points out
that there are certain substantive rules which are essential
if human beings are to live continously together in harmonq,25
what is observable in all this is the admission of a minimum
content of law, which maybe likened to the idea apparent
in Greek natural law theories; for therein existed the idea
of human equality latter manifested in the American Declaration

of Human Rights.26

Our 8111 of Rights takes to the idea of the bill
of rights of the former colonial master. Britsein, it
must be noted, has not written constitution. However the
Magne Cota maybe regarded as having laid the foundation
of the bill of rights which are presently protected by

conventions.
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The most apparent borrowing of natural law ideas must be

seen in the American Declaration of Human Rights and later
the Declaration of the Rights of man of the French Revolution.
The concept of inalienable rights was well brought out in

a passage from the American Declaration of Independence of

1776, where it was stated-

"We hold these truths to be self-evident that all men
are created equel, that they are endowed by their
creator with certain inslienable rights; that among
this are 1life, liberty and pursuit of happiness."29

In America the first ten Ammendments to the Constitution

constitute what has come to be called the Bill of Rights.
The Imperialist wars between 1914 - 18 and 1939-45 created
a great awarenness for the existence of human rights. This
was a natural reaction to the excesses of the Fascist and
Nazi regimes of Mussolinni and Hitler respectively. The
reaction led to the Univeral Declaration of Human Rights
and latter to the European Convention of Human Rights.

28

The Kenya bill of rights”™ follows closely on the model

adopted by the convention,

It is accepted that the Governments of the present
day face the problem of protecting human rights white at
the same time maintaining Public Order?? The problem has
not been solved by the Bill of Rights. The history of
human rights in Menya must of necessity be traced to the
colonial period. This is not to ignore the fact that even
our communal systems before colonialism had some idea of
these rights. But that period suffers from lack of documented

information and hence the return to the colonial ersa.
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The colonial period was one based on exploitation of

Kenyans by the colonialists and this was facilitated by

an authoritarian, racist administrative system. The system
was characterized by regulations which among other things
thended to deprive colonized peoples of their fundamental
rights. For instance by the Native Courts Regulations of
1897 the Commissioner was empowered to, inter alia, detain
and restrict movement in the interests of Public Safety.
Where such power was used there was no machinery for appeal.BU
By and large the colonial system was characterized by such
laws which denied the colonised human rights. Law was

intended to facilitate the process of European Settlement

and exploitation of the Natives.

By the advent of Independence it was clear that changes
were inevitable. It was realized that there must be Rule
of Law to protect the rights of the individual in the context
of a non-discriminatory society. This was a contrast to
the discriminatory colaonial regime. The process involved
administrative changes and incorporation of a Bill of Rights
in the constitution. The Bill of Rights was deemed essential
for the protection not only of individuals but also of minorities
like the Muslim Coastal people (this group was a minority
both in terms of religion and population). As stated before,
our Bill of Rights was adopted from the model of the European
Convention of Human Rights, borrowed through Nigeria which

had already provided for the Bill of Rights.

IR IV o 1Y
=®SITY OF H‘.!u
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INCORPORATION IN THE CONSTITUTION

The Bill of Rights was incorporated in our Constitution
and today forms Chapter Five of the Independence Constitution.
It should be noted that the Bill in it's present form also
appeared in the self-government constitution which was replaced
by the Independent Constitution. The rights are enunciated
through sections 70 to 86.

The contents of the Bill of Rights maybe divided into
two broad categories -

(a) Substantive ~ Rights - These contain the individual

liberties.

(b) Procedural =» Safeguards.

These include minimum safeguards in the
Civil and Criminal Process.
This same classification will be adopted in this paper.
S$70 of the Kenya Constitution states inter alia -

"Whereas every person in Kenya is entitled to the
fundamental rights and freedoms of the individual,

that is to say, the right whatever his race, tribe,
place of origin or residence or other local connections,
political opinions, colour, creed or sex, but subject
to respect for the rights and freedoms of others and
for Public interest, to esach and all of the following,
namely-

(a) life, liberty, security of the person and the
protection of the law (b) freedom of consience, of
expression and of Assembly and Association and
(e) Protection of the privacy of his home and other
property and from deprivation of property without
compensation.®

This then is the content ef the Bill of Rights. It

is cautioned at this juncture that this paper will not
analyse all the rights granted that such an exercise
demands much more than is intended in this paper. All that

will be done here is to examine the manner in which this

rights are incorporated in the Lonstitution.
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Only such rights as are directly relevant for the purposes
of this paper - that is those rights dealing with the process
of trial will be commented upon. All the other rights will

simply be placed within their context in the constitution.

Substantive Rights

For purposes of easy comprehension this category will be

divided into several sub-categories.

Personal Freedom

Personal freedoms include the right to life,31 prohibition
af slavery and servitude,32 Protection of right to personal
liberty,33 Protection from being subjected to inhuman torture

or degrading punishment,Bu

It must be observed that all these rights are subject
to exceptions. The right to 1ife is gualified for instance
where death results from force reasonably needed to defend
any person from violence or to effect lawful arrest. In
general all the rights are qualified in so far as they are
subject to the rights and freedoms of others and for public
35

interest.

Freedom of Movement:

Protected under S. 81 of the constitution. The right
includes the rights to move freely throughout Kenya, the
right to reside in any part of Kenya, the right to leave
Benya and immunity from expulsion from Kenya. As with
the other rights the right of movement is also qualified
by exceptions. For instance it maybe restricted when one
is placed in lawful detention or is restricted in movement

or residence within Kenya or right to leave Kenya.
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Such restrictions will be imposed in the interests of defence,
public safety or public order as provided for under S 81(3).
It should be noted as a weakness in the §§f§¥2; that for
instance what is lawful detention is not defined. This may
well lead to conflict between state and personal interests as
in Ogko V R?G The right to free movement maybe variously
restricted. For instance the application of the outlying
Districts ordinance 1902, in the North Eastern Province has been

used for along time to restrict movement in the Province.

Freedom of Conscience: Is protected under S5 78 of the

Constitution. S 79 protects freedom of expression and S 80

protects the right of Assembly and Association. All this rights

are also qualified and they maybe waived in the interests of
defence)Public Safety, and public order to name but a few exceptions.
The rights where gualified can only be so gualified if such limitation

as is imposed is reasonably justifiable in a Democratic Society.

Property Rights

These are the most comprehensively protected rights; and
are provided for under S 75 of the Constitution. The protection
of property rights in the constitution is very rigid but this
is a natural consequence of capitalist system which lays great
emphasis on property rights. Property is held as sacrosanct
in the capitalist mode of production. Under 575 of the constitution
it is provided for instance that no property maybe compulsorily
acquired except for purposes of defence or public interest among
others. Uhere property has been compulsorily acquired the constitution

provides that prompt and adequate compensation shall be made.



It has been pbserved that S75 is one of the very few
Constitutional provisions which have not been ammended since

Independence.

Freedom from Discrimination

Is provided for by S82 of the Constitution. The section
provides for the fundamental right to equality and non-discrimination
The section raises problems. It seeks to make people equal
who by virtue of historical, social and economic reasons are
unequal. In this sense the provisions may be criticised
on the basis that their effect is to maintain the status
which is one of inequality. The provisions of S82 are also
qualified so that there are instances when the Constitution
allows discrimination under sections 82 (6), (8) and (9).

Such instances include for instance discriminatory law with

respect to persons who are not citizens of Kenya.

Procedural Rights:

These rights can fall under two categories <
(a) Criminal safeguards.

(b) Civil safequards for trial.

In both cases the provisions provide minimum safequards
for trial or the due process. These safeguards are contained

in S77 of the Kenya Constitution.

577 (1) states inter alia -

"If any person is charged with a criminal offence
then unless the charge is withdrawn, the case shall
be afforded a fair hearing within a reasonable time
by an independent and impartial court established
by law."



- 3 =
This then is the safequard for fair trial which will

be taken up in the next chapter., Under the provisions of 577

it is provided for instance that no man can be convicted

for a criminal offence unless that offence is defined and

the penalty thereof prescribed.37 This is a restatement

of the principle of legality. In general38

the rights
the
recognised include 4e right to a fair hearing protection
against double jeorpady, presumption of innocence, right
to prepare a defence and facilities to do so, right to counsel

39
and protection against retrospective legislation.

Under 577 (2)(a) and (b) the presumption of innocence
and the right to be informed of the offence one is alleged
to have committed in a language he understands is provided
for. This particular provision will be looked at in more
details later. It is the view of the writer that in cases
of summary justice where the police are given a clean a;ate
to ligquidate suspects, they act in complete violation of

these Constitutional Provisions.

The above are criminal safeguards. Civil safeqguards
are also provided for. For instance it is provided that
a court adjudcating on civil matters shall be dully established
by law and shall be impartial. The hearing is to be in an

open court unless otherwise agreedt.'0

The Jurisdiction of

the High Court is absolute in all matters, Civil and Criminal
ere provided for by S60(1) of the Constitution. If one feels
that his fundamental rights have been infringed he has egg

right to apply to the High Court for redress.
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It is printed out that due to the sensitive nature of
Constitutional issues the Court maybe reluctant to redress the
right of the individual particularly where his rights conflict
with the interests of the state. In Shimechero V R Court of
Appeal, criminal appeal NO 119 of 1974. The accused was
prosecuted for corruption in office. He was detained for
five werks without either being told of the ressons for his
detention or his arrest. On appeal against conviction the
App€llent argued that his Constitutional rights had been
violated. The High Court was reluctant to quosh the conviction
despite the blatant violation of the rights of the accused as
in 577 (1) and 2(b), of the Constitution. The Court conteﬁ&ed
itself with criticism of such practice by the prosecution.
It is clear therefore that redress maynot be so readily

forthcoming.

In general therefore the aforementioned are the constituents
of the celebrated bill of rights. It maybe inferred that
the state has made huge inrpads into the rights by the
inclusion of very wide ranging exceptions. Notably the
rights are also negatively expressed that is they stated
things that the sté% may not do. In socialist states the
rights are positively expressed; i.e. like the granting
citiiens the right to work and education. In practice the
difference need not raise misgivings since what is important
is not the way they are expressed, but that they are expressed

and practiced.
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It is submitted that due to their being too-open textured
the rights may ultimately be no more than psycologically
comforting. They have been so extensively qualified as to
be left with little if any substance. It must be conceded
that if the concept of inalienable rights is not altogether
alien to us it's application is a matter of political
expediency and discreation. Apart from the dilution of the
rights through the qualifications individual rights may
further be abrogated through the application of other rules
whose operation is inconsistent with the enforcement of
individual rights. For instance the President is endowed
with massive emergency or special powers which areirelic

of colonial times.

By invoi;ing say the preservation of public security

I!\l:'c“2 which the President can bring into operation at his

discreptinn,“B

he may impose curfews, order detention or
otherwise restrict individual freedom in the interests of
public safety, defence and otherg related although specified
reasons, It is contended that particulary that Act is an
example of statutory deniel of human rights and should be
abrogated from the statute bnoks.iﬁeaking on the issue of
detention in relation to the Act, Proffessor Ngugli wa

Thiong'o expresses the sentiments of most people he states -

"Detention without trial is really a denial of the
democratic rights of a Kenyan National. 1 believe that every
Kenyan has a right to a fair trial in as open Court of Lauw.

I was not tried in an open Court of Law. I have never,

even now, been told any specific reasons for my detention.

I was therefore stripped arbitrarily of my democratic rights
as a Kenyan."
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Speaking further on as to whether he was bitter about
the detention he stated -

"Detention is a harrible institution. It should be
abolished,."

These sentiments expressed by Ngugi are an expression
of most Kenyans who are desirous that such powers as the
power to detain should be abrogated from our law. The
preservation of Public Security Act has been invoked to
Justify the detention of people like J.M. Seroney,

Martin Shikuku, Oginga Odinga and Ngugi Wa Thiong'o to
name but a few. To go further and give the discreation
to invoke such an Act (i.e. Cap §7)to one person is, to
say the least, a deniel of the concept of humanity and

individual worth.

In conclusion it is contended that the substance of
human rights and the Rule of Law is very wide and it is
beyond the scope of this paper to deal with it exhaustively.
Suffice here to state that an attempt has been made, albeit
in a very generalised manner, to at least lay out the concepts
as they are provided for in our legal system. Little has been
gaid about the practical application of the rights. However
in theé small space which a limited work of this nature allows
a few words have been thrown into indicate whether or not
they er are applied. The guestion here is factual and one
may exprféﬁge his individual opinion as to whether or not
Human Rights are protetted within the framework of the Rule
of Law. My own opinion is that both concepts are applied

or abrogated at the expediency of #he the ruling class.
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Human rights are treated as second class to what is
broadly termed public interest or policy. The interests
of the 'Nation' comes first. It has been observed -
"yWithout National Unity, it is not possible to
achieve any of the other values which are implied
in the concept of the Rule of Law. The high
premium we have placed on National Unity has,
as 1K the case in many other developing nations

meant certain deviations from the theoretical
ideal of constitutional democracy."

The commentator places undue emphasis on National
Unity. The phrase seems to be apologetic for the dominating
class, but be that as it were, it expresses the practice
in Kenya. 0Une would rather, while accepting and recognising
the need for National Unity and development, have &he

Human Rights granted a bigger part in the legal system.
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CHAPTER TuD

RIGHT TO TRIAL:

When formulating and analysing the concept of the
Rule of Law in chapter one, it has been observed that Dicey
set out three features for the concept. His first proposition
is most appropriate to the subject matter of this chapter
and will be briefly restated here. Dicey propounded of the
Rule of Law-

"It means in the first place the absolute supremacy

or predominance of regular law as opposed to the

influence of arbitrary power; and excludes the

qg} tence of arbitrainness of prerogative or even

uaégé discretionary authority on the part of the

government ... a man may with us be punished for

a breach of law but he can be punished for nothing

else."

In thg sense Dicey has been taken to have laid

down the principle of legality which operates on the
premises that one cannot be punished for anything other than
breach of an offence the penalty of which is dully prescribed
and such offence should have been proved against him in a
court of law. This is indeed what Dicey had in mind when
he argued that no one could be made to suffer penalties

except for distinct breach of law. Such breach should be

established before an ordinary Court.

This then is the subject matter of this chapter. It
is contended that the application of the right to trial is
only possible in a framework that has a genuine desire to
uphold the Rule of Law and human Rights. The interdepedence
between the concepts should be apparent at once. Human
rights can only be applied and enforced in a framework

that lays regard to the Rule of Lauw.



Without the Rule of Law, any Government can act in total
disregard of human rights. Needless to say, the right to
trial takes an important part in the interaction between
Human Rights and the Rule of Law. It is true for instance
to say that the principle of legality would have no meaning

in a government system based on arbitrary power.

Referance has been hazd to the constitutional provisions
regarding sanctity of 1ife and personnal liberty. In both
cases it should be noticed, the rights can only be derogated
from only by due prucéss of the law. For 1nstan2§ tzg law
provides that non shall be deprived of his 1life §é§ve in
execution of an order of the court. Llikewise, personnal
freedom may legally be abrogated in order to effect lawful
arrest. The law also provides that non shall be deprived
pf his personnal liberty save as maybe authorized by law.
Hence it is clear that in this context individual rights
cannot otherwise be abrogated except by due process of the
lam.2

This then is the Constitutional theory embodied in
chapter V of the Kenya Constitution. The guestion that the
paper will seek to answer in the latter part is whether this

theory is practiced or not.

The provisions in subsection (2) of section 72 are
directly related to the right to trial. They provide for
the procedure to be followed where one has been arrested or
detained. In such cases the person arrested or detained must
be informed as soon as is reasonably practicable of the reasons
of his arrest or detention. Uhere one is arrested or detained

in accordance with this section and is not released, he must

be brought before a Court of Law as soon as is practically
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possible and if this is not done within twenty four hours
of his arrest or detention, the burden of prove that the
provisions of the section have been upheld is upon the
arresting or detaining authority. 572(6) provides for
compensation where one has been unlawfully arrested or detained.
The substance of 572 as a whole is strikingly similar to
the provisions in 577 which specifically deal with the
right to trial. One need only look at s77(2>(gq‘2\ and
572(3) to note the apparent similarities. A&ngg‘the matter
in question that is the right to trial will be discussed
later, very little will be said here. It is however
pointed out that the provisions have been violated to the

detriment of the individual. In Shimochero VR3 the accused

had been convicted of two counts of corruption in office
contrary to section 3(1) of the Prevention of corruption
Act. The acused was convicted and sentenced to five years
imprinsonment. There was evidence that the acused had been
detained for five weeks despite the provisions for an acused
to be brought to Court as soon as is reasonably practicable
but nevertheless the Court of appeal upheld the conviction.
Evidently there was clear violation of the right of the
é@used as provided for under section 72(3) and (5). The
decision may therefore be seen as an illustration of the
suppression of the liberty of the individual. It is
contended here that this right is directly related to the
right to a fair trial. A simple illustration should suffice
to show the relationship. If A is arrested ;::ifnr instance
tried after 3 days on arrest and is denied the right to

an 1nterpret%f despite his plea for one, then obviously

his trial is not fair and just.
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Should he be convicted of the offence charged, his imprisonment
where such a sentence is imposed will directly be an unlawful
denial of his freedom and liberty. The word unlawful in

the context denoctes not the use of law but failure to apply

the strict provisions of it. At least the effect of the
miscarriage of justice in the example above would be to
unlawfully derogate from A's personal right to liberty as

by « law provided.

With this few observations in mind, we should now
turn to the specific provisions that deal with the right
to trial. Section 77 of the constitution pruvidea for the

protection of the law and the legal process. S 77(¥) provides -

"If any person is charged with a criminal offence,
then, unless the charge is withdrawn, the case shall
be afforded & falr hearing within a reasonable time
by an independent and impartial court established
bv law. "

The first part of 577 incorporates what has come to

be defined as criminal Bgtggggxdae as opposed to civil

safequards which come later in the same section. Among

the criminal safeguards granted to one charged of a

criminal offence is included the presumption of innocence

until one is proven guilty or pleads guilty; right of éﬁused

to be informed as soon as is reasonably practicable in a

language that he understands and in detail, of the nature

of the offence charged, right to adequate time and facilities
) Q,j\"’l\d

to prepare hés defence and the right to plead his case eihter

in person or by a legal representative of his own choice.
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It is further provided that one cannot be tried for a criminal
offence for which he has been pardoned, protection against
double jeorpardy, right against compulsion to give evidence
and perhaps even of greater importatnce the prnviainﬁiﬁ?ﬂ(a)
which provides that -

"Np person shall be convicted of a criminal offence
unless that offence is defined and the penalty
thereof is prescribed in a written law.”

This later provision protects the individual from
arbitrary deprivation of his legal rights. It enunciates
the principle of legality which operates an the basis that
non should be punished for anything other than breach of
an established offence whose penalty is prescribed by law.
It may be pointed out here that at least in the Kenyan

context the provision abolishes customary criminal offences

since these are not defined and set out in writing.

The substance of 577 is very wide and therefore
only parts of the section will be analysed for the purpases
of the right to trial.: As stated before, 577 (1) provides
that once apprehended an.accueed'shall be afforded a fair
hearing within a reasonable time by an independent and
impartial court established by law. How far has this safe-
guard been upheld in Kenya? To what extent are the Courts
in Kenya independent and impartial? This are only some
of the perplexing questions that may arise in the interpretation
of the section. It is the dpininn of the writer that though
in theory, the Judiciary is independent, in practice it

may not be so. As the South African case of Harris V Minister

of the Interior& shows, the Government may influence the

decision by various ways.
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In Kenya this is possible particulary because the Judiciary
is mostly manned by expatriates whose terms of service are
contractual. Their services maybe terminated if they oppose
government policy. The best illustration of how this may
come about is shown by the Zambian case of the people v

Silva Freillus (1967).

Portuguese Soldiers had entered Zambian territory
from Angola., They were arrested and charged with illegal
entry. The trial Court convicted them and imposed
shs 20,000 fine; upon which they appealed on the ground
that the sentence was excessive. It was hedd per Sir Justice

Evans =

"wWhat the soldiers had done was trivial being merely
breach of Technical Regulations."

The decision was definitely very lenient and prompted
heated criticism, so much so that President Kaunda declared
that the Independence of the Judiciary an it's criticism
can only be accepted if constructive. As a’'result of the
pressure Justice Evans and the then Zambian Chief Juatipe
who supported him were forced to resign. Such an event
has not occurred in Keny but it is still a possibility.
Hence it should be clear that the Judiciary, though
theorétically independent can be pressusized by the

Government in various ways.

The presumption of innocence is provided for by
§77(2)(a). The principle of the law is that when one is
]
arrested, he is presumed not guilty until proven guilty

or pleads guilty.”
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It is submitted that at least when cases come up before
the Courty, this presumption is upheld. On the other
hand, when the policeman on the beat is turned into an
investigator, prosecutor, judge and executor all at the
sametime and the verdict all too often being "suspected
criminal" and therefore guilty and the sentence always a
fatal bullet, there can be no question as to what presumption
is adnptad.5 It is not of innocence as provided by law but

one of guilt as comparative practice has shomn.6

How are the provisions granted to an accused for
reasonable time to prepare his defence enforced? It is
again contended here that if and when deemed necessary,

this right has been violated. In Mwithaga v R? the accused

was a controversial politician who was charged with the assault
of his separated wife. The offence charged had been committed
twenty months before the triel. The accused was also alleged
to have done damage to property. Defence counsel argued
that he had not been given time to prepare his defence since
the case was mentioned in the morning and called up for
hearing in the afternoon. The trial Court convicted the
accused and defence counsel appealed tp the High Court on
the ground that he had not been given adequate time to prepare
the defence. The appeal was rejected. Apparently the rights

of the accused had been violated.

Even the right for an interpreter as provided for

in 577(2)(f) has been violated in Kenya.
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In Andrea v R (1970) E.A., 46, the accused was a Portuguese

Citizen who was found in possession of prohibitted literature.
Hewas tried in Swahili and English neither of which he could
understand. The accused was not granted the services of

an interpreter and appealed on that ground. Although the
High Court allowed the application and ordered a retrial, the
fact is clear that at least initially his Constitutional

rights had been violated.

Among the rights granted to the accused by the Constitution
is the right of the accused to either defend himself or
to appear by a legal representative of his own choice.
This may appear to be a most liberal provision but with
all due respect"to the Constitutional draughtsman it is
submitted here that this right is almost discriminatory
in it's effect. The economically dominant will no doubt
find it easy to pay for the best services that the legal
profession can offer to defend their cases. But this leaves
out a large part of the population, #e particulary the
rural population since they cannot afford to pay for

legal representation.

It is contended here that giving a people right to legal
representation and in the majority of cases failing to
provide the means whereby such representation can be
obtained is in effect an exercise in futility. The right

of an accused to be informed as soon as is reasonably
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possible and in detail the nature of his offence has
already been discussed partly in reference to section

72 (3) and (5). The right as opposed to 572(3) which deals
with provisions of the accused to be brought to court
withing twenty four hours deals with his right to be
informed of his offence in a detailed manner. In Ooko v R

High Court Civil case NO. 1159 of 1966, the appellant had

been detained &n 11th August, 1966. The detention order
correctly stated his surname but the first names were
different. The appellant contended in appeal that he was

not given the reasons for his detention within the prescribed
period and that the reasons were not sufficiently detailed

as required by the law. The Court found out that the appellent
had been given the reasons within the prescribed period.

It accepted the ground that the reasons were not sufficiently
detailed but the Court nevertheless went on to uphold the
detention order. Although the issue was one of detention

as opposed to a criminal charge, it is here submitted that

it still does show the truism that ejusdim generis even

the provisions of 577(2)(b) could be easily violated.

ARs it was pointed out earlier, it is impossible to
analyse all the factors and legal provisions that should
be followed in the process of trial. It has been found
impossible here even to exhaust the provisions of the
constitution., Thus little has been said about the provisions
in the penal code,for instance the incidences of intention
and mgjiyg? and nothing has been said on the burden of proof

as entailed by the ERAdence Act. ?
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It is however hoped that the little that has been said
will suffice to highlight the importance attached to the
right to trial and the manner that the right is related
to individual liberty. A few court decisions have also

been analysed so as to express the attitude of the Lourts

vis utle the accused.

It is not the intention of this paper to deal with
the provisions for civil procedure but a brief mention
is deemed necessary.S577(9) and (10) deal with civil procedure.
As opposed to criminal procedure, civil procedure is less
weighty due to the different effects on the personsconcerned;
understandably the constitution says very little about it.
Under subsection (9) of section (77) the case in a civil
procedure shall also be given a fair hearing by an Independent
and impartial court dully established by law. Subsection(10)
provides that except with the agreement of the parties thereto,
the proceedings shall be in Public. As in the criminal
process, litigants in civil procedure have a right to either
defend themselves or to appear by their legal representatives.
In general civil process is similar to criminal procedué%&
with differences only occuring in the instances of burden
of proof which is on the prosecution in criminal cases and

on he who initiates proceedings (usually) in civil g:gggqug.10
There are also differences in that criminal process is

usually though not invariably instituted by the prosecution

while civil process is instituted by the aggrieved parties.
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Other Factors that Negative the Right to Trial:
Mob Justice

The incidence of what is generally termed as mob justice
is a very frequent occurrence particulary in the urban areas,
invariably a person or persons is suspected of pickpocketing
or otherwise trying or actually stealing from either the
person or from some premises. The mere sho?t of "Muizi'
(thief) is enough to have the immediate populace on the
heels of the suspect. UWhenever one is caught by the multitude
' justice' is always meted swifly and without any regard to
technicalities of procedure. As a fact the fact of suspicion
to a mob is sufficient proof of guilt and it is not even
necessary that the a&%érit be got with anyproperty that he

allegedy stole.

The mast tragic of this incidences occurred in Nairobi
in the month of August 1977. Theissue of the Daily Nation
dated 2nd August, 1977 reported that nine mé@n had been killed
at Wakulima Market. The nine men were suspected to be coffee
robbers and the period was characterized by the massive coffee
boom and a cuné@uent spate of coffee robberies. Commenting
@n the issue, a Senior Police Ufficer remarked in the same
issue of the Daily Nation-

"while the Police appreciate public co-operation, the
public should hand over any suspect to the Folice to be
dealt with accordingly to law not to take the law in their
hands",

My investigation in the Police Department has shown
that this is the official attitude of the Department. On

few occassions the Police arrive in time to save suspects

from rough and ready justice meted by civilians,
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If the police do not reach the scene within a very short
time, the suspect would never stand before a Court of Law.

I was informed byiSeninr Police Officer who wished his name
not to be disclosed that the incidences are a result of and
an expression of Public abhorrence to the incidences pf
pickpocketing and so on. An putraged Fublic has no regard

to the constitutional or other legal rights of a suspect

as to trial. The view was expressed that though the police
would like to stop that iggganf instant justice it has proved
eaé}remely difficult. The only positive effect of such
incidences is that they have more deterrent effect on would
be thieves due to the psycological impact. My informant
however commented that the police cannot use this fact to
encourage mob justice and mquld rather that the public handed
over the suspects to the Pﬁgiié. In the face of 'Police justice!'
as will be discussed later, it is difficult to reconcile

the bonafide of the information. It is however, the view

of the writer that the public should not take in their own
hands the roles of investigators, judges, prosecutors and
executors all at the same time. Une shrinks to think of

the very possibility of an innocent man being beaten to

death by the public.

The incidence of mob justice is a very real menace
to the right of one for a fair trial. As observed before,
once one has been caught by the public on suspicion it
then becomes largely super flous to speak in terms of his
right to beetried - unless we speak of the right he had
to trial.
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A few figures should serve to illustrate the danger poised
by mobh justice. In June 1977 at least one person was
reported killed by a mob on suspicion. In August of the

same year the nine mentioned above were stoned to dgggn,11

of total of ten in two months only. OUne has to remember
that not all cases are reported. There must be other cases
that never find their way to the press. In 1978 four cases
of mob justice were reported between the months of April
and August. My research revealed that in only one case

has there been trial after death had resulted from such
incidence. The incidence was first reportedﬁxhe issue of
the standard April 5th 1978, that a man had been beaten

to death on suspicion of theft outside the Survey of Kenya
Headquarters. Investigations were instituted and two men

were charged with the murder and both were found guilty and
convicted of the uffgggg.12

As stated earlier,,the incidencesof mob justice poses
a grave threat to the right to trial, It may be difficult
to prevent such incidences but nevertheless no efforts
should be spared to re-educate the public. The law is that
one is innocent until proven guilty - hence even the public
has to at least observe the maxim for only then can justice
be attained.gmere suspicion is no conclusive evidence to

convict.

Theory of Ppolice Justice

Although very little will be seid as to the fact of

Police Justice here,, it has been the force behind the
of this haters Me b w > Gaoha Ki withdg

writing, on the Hanging Bill observess that faced with increase

of
in the rate,robberies with violence, the authorities "had
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to resort to making the cop on the beat the prosecutor,

the judge and the jury and the verdict all, too often

being "suspected criminal®" and therefore guilty." He further
comments on the sentence which is always qn instant and

fatal bullet.

It is observed in the paper that the law enforcement officers
have shown ready willingness to usuéb all the functions of
the judge and executor and to add to their powers of investigations.
¥aced with a spate of armed robberies the Police Force has
retaliated by shooting suspects on sight. Such conduct by the
Police is in complete violation of the rights of the suspects
and goes against the principles of separtion of powers. The
role of the Policemen is to investipgate, apprehend and prosecute.
It is the duty of the Court to Judge. It goes against the
principles of natural justice for one to take up the investigations,
nrosecute snd judge ml1 st the ssme time,'>

I will use a few figures to illustrate the occurrence
of police justice - amnd wherever the term is used it should
be taken to denote justice meted out by the police upon suspects

which is all too often capital in essence.

Date Name - Offence & Sentence

2nd August'?7? = Mathenge ' suspected thief: shot dead

|

gfnr resisting arrest.

|

16th August'77 @ Peter Gichuka M¥gn¥ﬂ}iamanted criminal. Shot for

1resisting arrest.

27th August'77 Samuel Kamau and

Karanja ' Both on police wanted list.
' shat as they fled when
' apprehended by the police.




Date
26th July'??

28th June'78

?26th Uctober
‘78

8th October
178
2nd July'78

24th Jgnuary
178

10th June'?77

- 56 -
Name
5. Gakuo

Nicholas Muia
Wakinyonga

3 men (unnamed)

 Anthony Kung'u

Kamau

1 termed'gangster'

2 'bandits'

Francis Danson
Gachuhi

g

S INMARK Y

Offence & Sentence fve
Shot(not dead) in a cross, First
between Police and the robberi¥s
Nairobi.

1

Described?; most wanted man.
Shot dead on shoot out with
Police.

All shot as they tried to brake
into a clothes shop.

Suspected robber. Shot dead
when he refused to stop at a
roadblock.

Shot on resisting arrest at
Kakamega.

Shot while fleeing after a
hank robbery at Machakos.

Described as one of the most
wanted man in Kenya. Shot while
fleeing arrest after shoot out |
with Police.

Without more it is submitted that the figures show the extent

to which the Police are ready to go in their bid to eliminate

what they usually term as "most wanted men?

Granted that 571 (1)

provides for the protection of 1life unless by due process

of law it is contended that by their modus operandi in the

cases céted the Police é} in direct contradiction of the

right., No doubt 571(2)(b) which makes it permissible to take

the 1ife of another "in order to effect a2 lawful arrest or

to prevent the escape of a person lawfully detained and 572(e)

which allows restriction of ones liberty upon reassonable

suspicion of his having committed or being about to commit,

a criminal offence in Kenya will be cited as justifying the

conduct of the Police.
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I however find it very difficult to accept that the policeso®
justified in all these cases to kill. In order to effect
arrest or to defend some other people the police are allowed
by the law to use such ﬁgxgg,as_ig,xgasnnahlgil§ I do submit
in this paper that am not prepared to accept that in all

the cases €abulated, the Police used reasonable force.

There can be only one reasonable explanation - that the
police intended to eliminate these people. It matters not
that this people were suspected of having committed violent
robberies, it matters not that they were on the 'wanted list)
what matters is the law-and the law provides machinery
whereby such people ought to be taken for fair hearing until
they are tried and proven guilty, thesw the maxim of the law

is that they are innocent.

T The taking of a human life is a very grave issue indeed.
The Kenya Constitution as seen protects the sanctity of life.
It is therefore a matter of very deep concern that those
entrusted with law enforcement should take the law in their
own hands, That they should constitute themselves into
investigators, prosecutors, judges and executors goes against
all the principles of natural law. There might have been
cases when the police were justified to shoot - but one needs

concrete evidence to accept that they were justified in all

these cases. The informant guoted hefore did try Yo justify
the conduct of the police. He‘;$;¥§:é that such measures
were, as 1 pointed out to him, extreme; but that in all the
cases they were absolutely necessary. The theory is that

there are some criminals who are soO hardened that they will

never allow themselves to be arrested.
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He argued that before such people were apprehended, concrete
data was initially collected and analysed. The suspects

who are in most cases known to the police are identified
firstly by their mode of operation and then by person.

In the latter exercise he indicated that some technical
gadgets like 'lighter cameras' are used to identify the
people positively. Unly when the police are sure do they
apprehend these suspects and since they invariably resist

arrest, then they are shot dead.

Unfortunetely all this information was oral. It was
claimed that the criminal files being classified Ssécunfidential
cannot be disclosed. It then becomes a guestion of fact
as to what weight to attach to this 1nfnrmat10n-%&ereas
one would concur with the police that suspected criminals
should be apprehended, one would also prefer that this people
be granted their constitutional right to trial. If the
police must shoot, why not shoot to maim rather than to kill?
It is submitted that killing is by It's very nature most
extreme and being a denial of the very right to life should
be done under very extreme cases. Mere suspicion that a
suspect is armed or that he will resist arrest need not be
any justification to shoot him on sight. I did learn that
at times some of these suspects (names not disclosed) had
been brought to court but discharged due to lack of evidence
mainly because there are no witnesses willing to testify
against them for fear of their lives. This could well be
the reason why the police adopt the extreme attitude, but
it is :ig; the contention that it &8 violates the supreme

law of the land.
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My honest opinion after peinsta§¥:£ research 13 that the
police force, out gn a campaign of elimination have converted
the presumption of innocence and perve‘ted it. To them a

suspect is presummed guilty and shot dead.16 This is so

at least in the cases cited in this chapter.

Detention without Trial

The institution of detention without trial in Kenya
is provided for by the preservation of public security act.
The Act must be viewed from a coloniasl perspective. The
Governor was legally empowered through the passing of emergency
Regulations to deal with specific areas. At Independence
the President inherited these powers. 5127 of the Kenya
Constitution empowers him to make such Regulations for the
good governing of the North Eastern Province as he may deem
expedient. Such Regulations would be valid not withstanding
that they be inconsistent to the Constitution. The powers
granted under these Regulations 3£§ n#4:¥Lranging. They
established a"prescribed area" in the Province ( North Eastern)

and among other things provided for restriction of movement

and prevent&gé detention.

It is contended that this emergency powers negative
the right to trial though it could be more appropriate to
state that they violate generally the personal rights of
an individual granted by the constitution. FPossibly the
most controversial legislation in Kenya today and this is
true in Africa generally is the preservation of Public Security
act (cap 57).
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The Act is closely tied to the use of special pouwers of

the President. The Act distingushes between Public Security
measures provided for under Part II of the Act and special
public security measures provided for under Part III of the
Ast. As opposed to special public security measures, the
President can invoke the operation of Part II (public security
measures) without the approval of Parliament. The President
however needs the assent of Parliament to invoke Part III

of the Act (special public security measures). The effect

of the application of either measures is to confer upon the
President powers to make laws by Regulations. A declaration
can be made when in the opinion of the President, such powers
are necessary for the preservation of public security. The
preservation of public aecurltyﬁ;: as observed by Gha: in
"Public Law and Political Change in Kenya" at page 434 "widely
defined and covers situations of political instability or
subversion, breakdown of the economic order and natural disasters.
Under S42 of the Preservation of Public Security Act are
listed the purposes for which the Act may be invoked. Among
other thisgs the President is given power to detain without
trial. This is probably the most contraversial purpose that

of late has become the interst of the people.

As of 1978, the powers conferred by the Act had been
invoked for the detention of at least twenty seven people.
The number included people like Sijeyo who had been in detention
for ten years, George Anyona who was a former M.P., Jean
" Marie Serroney and Martin Shikuku both of whom had been picked

for priviledoed statements made within Parliament.
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Also among the group of detainees was the famous Kenyan writer
Professor Ngugi Wa Thiong'o who had been detained for unknown
reasons. Ihere was specul=ation that he had been detained

due to his contraversial Kikuyu Play 'Ngahika Nnenga'10 0

: 4
alternatively due to being in possession of prohibitted
literature. Howewer non of this has been established as
the truth so far and Ngugi himself says that he does not as
vet knowp the reasons that had led to his detention. Other
detained persons at one time or another included former
Vice-President Jaramogi Oginga Ondinga, Bildad Kaggia and

Achieng Onekn. The last 27 detainees in Kenya were released

by President Moi on December 12th 1978.

As of today there are no detainees in Kenya, but the
institution still remains. There can be no doubt that
detention is a really extreme punishement and it fundamentally
derogates from the principles of individual liberty. It
has been widely criticised by many people and the general
feelingg is that the preservation of public security Act
should be eraced from the statute books. All the detainees
released &n the 12th of December 1978 have expressed their
abhug?ence of the institution and voiced the opinion that
it should be scraped. In the words of Professor Ngugi Wa

Thiong'o L

"Detention without trial is really a denial of the
democratic rights of a Kenya National. I believe
that every Kenyan has a right to a fair trial in an
open Court of law. I was not tried in an open court
of law. I he¥e never, even now, been told any
specific reason for my detention. 1 was therefore
stripped arbitrarily of my democratic rights as a
Kenyan."
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Further on in the same statement Ngugi remarked that
"the treatment of a detainee in Kenya reduces human beings
to the level of animals. The treatmentstrips every detainee
of every human right." Asked as to whether he was bitter
about his detention, he stated -

"yell, frankly, I'm very bitter. Detention without

trial is nothing not to be bitter about, ....
Detention is a horrible ingtitution. It should be
abolished."

1 doubt that any amount of words can serve to illustrate
better the general feelings as to the institution of detention.
Professaor Ngugi, out of the experience of his own detention,
speaks and briefly stated .without so many words undisputable
truth - Detention is a horrible institution that should be
abolished. It derogates not only from the principles of
human rights but is tentemount to a denial of humanity.

'Ihere maybe no more detainees in Kenya today, but the relic
of detention - the so called preservation of Public Security
Act as strengthened by S85 of the constitution prevail.

All lovers of the principles of human equality and social
Jjustice voice the opinion that the Act should be abolished.
For at the pretext of Public Security Folitical opponents
are whisked away and stripped of their liberty. What security
threat did such like Anyona, Shikuku and Seroney pose by
open criticism in Parliament? What kind of security threat
was Professor Ngugi Wa Thing'o when he was detained? It is
submitted that public security is only a pretext to curb
dissent and criticism and consequently the democratic ideals

that we cherish so much.
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e have witnessed people facing trial on chargesof treason
and one wonders why such should not be the case with people
considered as security threats. It is laughable to imagine
what kind of security threat one armed with a small play
poses! As Ngugi says detention should be abolished and such
people granted their democratic rights of trial before an
open court. Democracy it is pointed out, involves the right
of people to criticise freely without being detained in

prison. This should be the policy.

Other Considerations:

Apart from the considerations so far dealt with and
their effect on the right to trial, there maybe some other
factors that will negative or adversely affect the right
of an accused to a fair trial. The most important of this
it is contended é:ﬁ% is the financial limitation that weighs
on the majority of the people. Litigation, both civil and
criminal involves qqﬂgiggxgglgmggp?nggz and this at times
do affect the process of trial. For instance when in litigation
an illiterate rural farmer is faced with an astute counsel
engaged by the other litigant, his morale is broken and
without move he is placed at a disadvantage. Even the filing
of proceedings particulraly in civil cases is an expensive
business. 0One has to buy a plaint and pay further fees for
documents filed with the plaint. In making interlocutory
applications the applicant has to pay fixed fees. For instance
one has to pay for an application for exparte judgement and
a further shs. 4 for the order. B8eyond doubt the most
expensive part is the payment of legal fees. Particularly

in criminal cases advocates' fees are at times beyond the

meagre means of at least the less priviledged Kenyans.
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Since this is t‘; financial handicap, one would wish that
especially in criminal litigation, the government would provide
counsel for those unable to pay for themselves. This is

done in murder cases but not in other offences. For instanceg
counsel should be provided for an accused charged under the
Hanging Bill who cannot pay for his own Counsel. It is
obviously quite true that it does not help the people by

giving them a right to defend themselves or by counsel of

their choice when infact most can i1l afford the services

of counsel not withstanding their dire need for one.

Ultimately it is submitted that though the Constitution
provides for the right of one to a fair trial, there are
very many factors that vitiate the right. Apart from procedural
difficulties and financial limitations, one would urge for
the immediate repeal of the preservation of Public Security
Act. The operation of the Act while denying and abrogating
the human rights of the people involved promotes no public
security. The latter is a myth. All that the Act does
is help to curb criticism consequently maintaining and
perputggging the ruling class. One would also urge the
public to refrain from metining 'mob justice to suspects'

and the police to cease being too trigger happy.



10.
11,
12.

13,

14,

15.

16.

17.

18.

- (5=

NDOTES

Dicey - Introduction to the law of the Constitution
at page 202.

Kenya Constitution - see 70-72

Criminal Appeal MO, 119 of 1974,

(1952)(4) s5.A. 76 (A.D.)

See D.W. Gachukeéi - The Hanging Bill at page 6

Ibhid

Criminal Appeal NO, 185 of 1975.

5.9 of the Fenal Code.

S. 107 of the Evidence Act (cap80)

Ibid Ss 107-112

Standard June 4th 1977 and Standard August 2nd 1977.
Ibhid 15th August 1978.

Read De SouzarvTanga Town Council (1961) E.A.C.A. 377
and NdeqwaVPresident and Members of Liguor Licencing
Court (1957) E.A. 709.

See Harvey Introduction to Legal systems and methods
at pages 210-411.

Dates shown indicate the times when the cases were
reported. They can be found in the issues of either
the Daily Nation or the Standard on the relevant dates.
Ss. 17 and 18 of the Penal Code.

This perversion of the presumption is also identifiable
in the numerous cases where the Police have used
torture which is expressly prohibitted by the law,

to coerce suspects to confess. Such confessions

are then used to seek caonviction for the accused.
Refer for instance to the claim of torture in the
issue of Daily Nation on 27th March 1979.

Cap 57 - Laws of Kenya.

As a matter of fact, most African states have legal
provisions that provide for detention without trial.



19.

20.
21.
22.

- 55‘-

Both were picked outside Parliament. The role

that sparked their detention was a statement

by Shikuku that KANU was dead. When asked to sub-
stantiate Seroney who was then Deputy Speaker
ruled that "one need not substantiate the #dyious.”
Their detention raised doubts as to the issue of
Parliamentary Priviledge.

Translated literally as "I will marry when I want."
Weekly Review January 5, 1979.

See Generally MecComb - Guide to Civil Procedure.
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- CHAPTER THREE -

NICHOLAS MWEA WAKINYONGA - A CASE STUDY

It has been shown else-where in this paper that the
law in Kenya guarantees the rights and freedoms of the
individual. Among others, the fundamental rights and
freedoms protected are the right to life and persanal
liberty. These rights are well set out under 570 of
the Constitution of Kenya.

571 provides -

"Ng person shall be deprived of his 1life intentionally
gsave in execution of the sentence of a Court in respect
of a criminal offence under the law of Kenya of
which he has been convicted."

Not suprisingly the rights to life and liberty are
qualified - For instance the life of an individual can be
taken in_ the execution of a Court sentence in respect to
a criminal offence for which a person has been convicted
nor will the life of one be deemed to have been taken
illegaly if death results from force reasonably used in
the defence of property or another person from violence.z

It is interesting at this Point tg note therefore
that the law allows the taking of 1ife in reasonable and
justified defence of property. Property is further protected
under 575 of the Constitution of Kenya. A major characteristic
of a society based on a capitalistie mede of production is
the Jdelousy with which property is safeguarded. Here in

Kenya we have borrowed a capitalistic mode of production

despite any protestations to the cnntrarv.3
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It is therefore no wonder to note that property is specifically
provided for by the constitution. It is only against this
background that we can appreciate the savagery with which

any attempt to violate the property section has been met.

By this is included the attempt by those whom the capitalistie
mode of production has thoroughly sucked and having denied
+hem any means of earning a living they turn to crime.

It is in this light that the writer secks to analyse the

case of Nicholas Mwea Wakinyonga. When discussing this

study case one must always have regard to the Constitutional

provisions that protect life, liberty and the right to trial.

The issue of the standard Newspaper on Wednesday 28th
June, 1978 reported in the Headline "Hiller dies in Hail
of Bullets." The issue showed a photograph of the bullet
riddled corpse of the late Mr. Nicholas Mwea Wakinyonpa.
The victim was said to have been" one of the most dangerous
criminals in Nairobi, second only to one Francis Danson
Gachuhi another'wanted man!' who had been shot dead by
Police in June 1977. Before analysing the rights of the
victim under the law, I would like to point out the crimes

that Wakinyonga was credited with.

The report held him out to have been in his early
thirties and termed him as an outlaw. UWakinyonga was
reputed tp have been a member of Gachuhi'gr:iich in addition
to armed robberies also specialised in car robbberies.

Consequently Wakinyonga was credited with what was termed

as a string of armed car robberies.”
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Among the most gruesome of this was the robbery of a

car that belonged to one Stephen Block an oil Executive

with Shell. UWakinyonga was also alleged to be responsible
for the death of Block, who was shot dead while resisting
the attempt to steal his car. UWakinyonga was also alleged
to have been involved in bank robberies in Kakamega, Thika
and Nairobi. According to police reports he was responsible
for the dissappearance of shs. 585,000 from the banks that

he robbed.

It was also alleged that ldlakinyonga openly boasted
that he was not afraid of the authorities and that he
would die after killing Mr. Partrick Shaw - an officer in
the Kenya Police Reserve. Indeed at the fatal might of
his death llakinyonga was said to have been boasting of how
he could shoot any C.I.D. bastard., True to his word, when
he was surrounded at Nyakiambi Night Club in Kangemi he is
sald to have %unged at the nearest policeman aho%tinQiVQu
bastards upuq"which he drew his gun. In the ensuing gun
battle,'three people including a woman and one policeman
were iq%ured. Those escaped with their lives but llakinyonga
lost his.

His house in Kangemi was consequently searched and
found to have a lot of amenities - allegedly from the proceeds
that he had stolen. The houses were also said to have had

"gecurity é}ghts."
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In addition to a Czechoslovak pistol found in him when he
was gunned down and 15 rounds of ammunition, more ammunition

was found hidden in the ceiling of his house.

When his police file was submitted to a Resident
Magistrate's Court in Nairobi, Senior Resident Magistrate
J.5. Patel ruled an perusing the file that no ingquest was
necessary as to the death of Wakinyonga. In the file Wakinyonoa
was described as a "trained jungle marksman who could not

hesistate to shoot at anyone while on a raobbery mission."7
It must therefore be presumed that the Magistrate was

satisfied on perusing the file that the Folice were justified
in killing wWakinyonga. It is contended here that when

coming to such a ruling the magistrate either believed as

true all that was contained in the police file or a substantial
amount of it. The question that arises is whether or not,
having shot the man down couldn't the police enter in the

file only such data as would absolve them of any guilt in

case of an enquiry? The author finds this a great possibility
considering the fact t€} there would be nobody to refute

the allegations made. My investigations at the police
Headguarters revealed that the file that was presented to

the court was not complete. Infact I was informed that

only a skeleton file was taken. The explanation as to

why the whole file should not have been brought before the
court was simply that this would have led to a disclosure

of the Modis Operandi of the Folice, which they felt should

not be disclosed.
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Was there not a possibility that such contents of the files
as were not disclosed could have changed the opinion of
the Magistrate? Such would be possible for instance if
there were some mitigating factors in Wakinyonga's case
or alternatively some objectionable factors in the manner

that the police conducted their operations.

At the Police Headgquarters in Nairobi a police official
in charge of Administration informed @mig: that I couldnot
reed the police file since the matter is not yer completely
closed and hence remained confidential. The official tried
to justify the police conduct on the basis that Wakinyonga
and such others as Dan Gachuhl were very hardened criminals
and since they could never allow themselves to be arrested
peacefully left the police with little alternative. This
fact is rather suspect since the same informant did admit
that Wakinyonga had been picked up earlier but he was discharged
for lack of evidence. It then seems that the argument that
be could not be picked peacefully'raiaes some doubts. The
fact that Wakinyonga had earlier been discharged by a court
of law further raises doubts in the Pplice case. Since
they still had.a file on him with some if not all of the
allegations made after his death, why did they find it difficult
to prove a case against him? There is the chance that
having failed to establish guilt, the police opted to
eliminate one whom they felt a perpetual nuisance. This
is an assumption but it is an assumption well founded upaon

the facts and one that is perfectly tenable.
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The police informant alsoc told :me that Wakinyonga
was a well known figure and the police kept checks on his
house but found it difficult to arrest him since he kept
changing homes. I was further informed that the culprit
had been suspected of other crimes some of which were
never reported. It was dubiously pointed out that he was
suspected, had indeed shot dead a police sergent at Parklands
but the incident was not reported. It would appear that
after this escapedes the police felt that he left them
with no other alternative but to shoot him. At the fatal
right that he was first positively identified, not only
by the tip off whiﬁ informed the police that he was in
another night club but also by photographs taken with

what he termed "lighter cameraa."g

The information that I got fron the police was apologetic.
It sought to justify and exonerate the police from any
. 1iability on the death of Wakinyonga. When I enquired as to
the panicky measures displayed by the police during
Wakinyonga's funeral mhém the police raided the funeral
and were reported to have picked hundreds of mounerq,10
I was informed that such was only a routine measure since

the police expected to fund Wakinyonga's associates at

the funeral.

It may therefore be admitted that the police had
substantial information relating to Wakinyonga. Nevertheless
we have to enquire as to whether the circumstances justified
their eliminating him. It should also be alsoc be remembered
that whatever answers we get do not only affect that particular

suspect but also others shot dead in similar circumstances.



M =

The law presumes an individual innocent until proven
guilty unless the individual pleads guilty. A person is
also accorded right to a fair trial by an Independent and
impartial Court31 It is then contended that it was not
enough for the police to have had a lof of information against
Wakinyonga. Even if the law exonerates the police from
death where such results as a consequence of fd@e reasonably
justified to effect an arreat’12 The question that one
should seek to answer is "whether or not the force used
is reasonably justified to effect arrest. Between 1977
and 1978, I counted fourteen é;cidencea‘of police shoot

outs from the newspapers. In all those cases only éﬁEF

suspect recovered, from the wounds and lived to face trial.13
It then appears that wherever the police are confronted

by these type of suspects they resort to extreme measures.

It is difficuolt however to establish as a matter of fact
whether the force used is reasonable or not, suffice

here to state that it is possible that the forcerused is
excessively, 15 out of fourteen cases only one has survived

then it would appear that there was often an intention to

kill.

The case against Wakinyonga might have appeared
overwhelmingly incriminating. Infact I believe that an
the evidence reported in the papers a proper conviction
could have been reached using the proper legal procedure.
Sources who were close to him in Kangemi did indicate that

they have'always suspected lWakinyonga.
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Infact most of them uphold the police statements reported
in the Newspapers as true. Thus a conviction may have heen

got in a court of law.1h

My contention in thf part of the paper is that
Wakinyonga died on mere suspicion. It matters not that
the police had ample evidence against him. Such evidence
would only have been material if presented before a court
of law. The law demands much more than mere suspicion
inorder to deny one of his life. The law demands and
we must uphold this principle, that one is innocent
until proven guilty. I refuse to agree that the police
shot Wakinyonga dead because he left them no alternative.
why for instance did they not shoot him (or for that
matter any other of the robbers shot dead) to maim rather
than to kill? Whether or not Wakinyonga was guilty of the
crimes alleged will now never come to light. Suffice here
to state that such summary execution of suspects by the
police constitutes a grave threat to the operation of
onefs right to trial. In Wakinyonga's case it is deemed
largely superfluous in this paper tp consider any other
rights in the criminal process. Normally one would have
been speaking of such factors as the ones of proof upon
the prosecution, but such issues do not obtain in my study

case and it will therefore leave them out.

Wakinyonga might have committed the crimes that

were alleged against him.
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He might have resisted arrested and thus justified the

police to use reasonable force to arrest him. If he

died due to the use of such force as was claimed then the
police were exonerated. However it is my contention that,
the law required much more than a 'might' or a suspicion.

In cases of a criminal nature the law requires proof

beyond reasonable dnubt.15 The law requires that one be
given a right t;iheard and to defend oneself. MNone of

these things were done and as long as none was done, the
constitutional rights of the person were violated. My
opinion is that if the police must shoot robbers, they

should do so with the intenfion to 1qfure not to kill,
Consequently, for the likes of uWakinyonga, Gachuhi and the
others, I find only one rational explanation. They were
victims of the class struggle that prevails.16 Having

been deprived of a means of livelihoed they turn to crime,

As a result they threaten the property imterests of the
propertied classes. Property being the basis of a capitalist
system, all that threatens property must go. As a legical
conclusion therefore, Constitutional rights ar none, Wakinyonga

and his like had to go the way they did.
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CONCLUSION

The paper has attempted to analyse the legal rights accorded
to a person in the process of éﬁ:i. However the right to trial could
not be analysed in isolation and therefore the writer has tried to
place the right to trial within the broader concept of the Rule of
Law. An attempt has been made in the analysis of human rights in
general. It is submitted in the paper that the ;ight to trial is
merely a constituent of Human Rights and as such the right to
trial has been analysed within that context. The work was extended
further by an analysis of the ingﬁaction between the concepts of
human rights and the rule of law. The contention is that with a
few exceptions say of Soviet Russia where the concept of the Rule
of Law has been replaced with what they term "Sogialist Legality"
human rights can only att%% practical application in a society that
pays reverrence to the Rule of Law as opposed to the use of arbitrary
powers.,

Granted then the fact that Human Rights can best be applied
in a system that honours the idea of the Rule of Law, one need not
over-emphasis the importance of the later concept ;n the 20th
Century. The Nazi and Fascist excesses as exé@iiif&ed by what
has been termed as the holocausts best illustrate the di¥e need
by humanity to practice these ideals.

It is hoped that the paper will bring out the importance that
men should impose upon the rights analysed. When disscussing the
concepts of Human Rights and the Rule of Law it was shown that

there are places where Governments have shown total disregard to

these noble idealse
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In our own context it is submitted that out governmental
system has shown itself ready to apply and practice the
ideals expressed in the two concepts stated. However it
is sadly admitted that even such acceptance is with it's
own reservations. It is noted how individual rights are
incorporated into the Constitution and the subsequent
qualification. The fact here is that Human Rights as enshrined
in our Constitution have been so extensively qualified as
toﬁieft with 1ittle substance. Ultimately therefore, the
consequence is to make the application of Human Rights a
matter of political expediency. Our capitalistie economy
has, not surprisingly placed undue emphasis on property and
this at times has been placed above any other rights
fundamental to man. It is hoped that the tendency will be
changed for only then can we realize the idea of human
equality and dignity as enshrined in the spirit of 582 of
the Kenya Constitution.

The right to trial has suffered from excessive qualifications
as is the case with the other rights guaranteed by the Constitution.
Variqus factors that vitiate the right to trial hg¥e been
analygg{ OUn the whole it is submitted that the Judiciary
has tried to apply the right to trial. It is also contended
that the Government has by and large promoted the application

of the right by not interfering with this right in the majnrity§§®“B'
One wishes that he could say the same for our sister State

Uganda but that state leaves a lot to be desired. This is

not only with the right to trial but the general application

of the ideals of Human Rights and Rule of Law. Uganda is not

a lone example. Violations of human rights are numerous in Africa
they are commonplace in arpatheid South Africa, in the Central
African Empire,%ﬁéhlnpia, Equatorial Guinea, Mozambique and

Guinea to stateA? few. It is hoped that the ideals of humanity
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will find expression in these areas so that the people all

over can enjoy their natursl rights to 1ife and liberty
among others.

The paper has also touched on the incidences of mob 'justice'
and Police 'justice' both of these phenomgigga gité condradiction
of the right to trial. The phenomenon of mob justice is particularly

auvedrag

perplexing due to the extreme difficulties in divesting it.
Howevery,it is hoped that the law enforcement officers will spare
no efforts in their campaign to check occurance of mob justice. It
is also hoped that the public will exercise restraint on the basis
that all without exception are entitled to a fair trial. The fact
of police justice is possibly easier to check. The courts especially |
should scrutinise all circumstances particularly where death has
resulted due to a measure of force used by the police. As far as
possible the law should restrict the rights of the police so that
even where they have to use force, they should only use such force
as will effect arrest but not such force as will cause death.

It has also been bg;;itly shown that there is a general

Pyoaly NP\
public outcry against the institution of detention w1th%n trial.

It is the submission of the writer that detention without trial

should be abolished. The preseﬁ%ation of public security Act 1
should cease to be in the statute books, It is the considered
opinion of the writer that the Act has been misused by the ruling ;
class to keep themselves at the helm. PeoPle have been detained
at the guise of public security or as security threats but it is

o

submitted here that if people ©f such a threat to security, then

they should be tried and such allegations be proved against them.




If however the Act is to be retained and detention remain legal, the
law should be amended so that power to invoke the preservation of
public security Act or to detain should be ¥ested in Parliament and
not in the executive. This would check political victimisation at
the perfext of Public Security.

It is submitted in conclusion therefore that, though we have
tried to cooperate and practice the principals of human rights, we
still have some way to go if we are to fully realige full human
dignity. This is also true of the concept of the Rule of Law.

It is not enough to accept the concept in theory, rather we should
seek to apply it for the betterment of society. It is due to a
failure to realize full human dignity that injustice has cropped

in our midste. My view is that such people as Mwea Wakinyonga were

in a way victims of a Society based on a mode of production that by
stratifying societies leads to injustice. They were eliminated

and denied of their rights to be tried because they threatened the
property interests of certain groups in our Society. The contention
here is that the right to trial, together with all the other rights
U\QM(N\QA

estinned in the Constitution are fundamental and should not be
subordinated to any other interests. We have as yet to fully realize
the right to trial through the establishment of a fully independent
Judiciary ready and willing to apply human rights, and also it is
hoped that in cases where litigants cannot afford counsel, then

the state should aid them to produce them. This is particulary
important in cases of a criminal nature. Just as it is not

enough to accept in theory the ideas embodied in the concepts analysec
so it is not enough to guarantee a peoples' rights the exercise of

which is nét within their ability.
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Only when such exercise of the rights as made practicable will "Justice
be seen to be done! This is the principle of the law, that justice

should not only be done, but that it should be seen to be done,
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11. 577 of the constitution.

12. Ibid 571

13. Daily Nation 26th July 1977.
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