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INTRODUCTION

The purpose of this paper is to examin . the doeti:ine

of separation of power with a vi v to ascertaining

whether there is, or not, a separation of power in K n,a.

Th doctrine of sa ation of po~ r is one ot oon titutio.nal

law which requires that the three org of ernrnent

namely. the executive, the legislature and the judiciary

operate icdependently and their function are % cuted by

different people. Nwab zel claa itie it as one of the

yardsticks for testing a constitutional government.

It is proposed that in th first chaptar of this

paper a look will be had. at the doctrine, its meaning and

defini tion. In this respect th analy is will be ba

on the English law 0 tlte subject and how it was applied

in America. This invariably involves a compl.ri

between the concopt a. understood. in E 11 and in

AlDer-1c•

In the second.chapter, \a closer analysiS will be

had at the thre organs f gov rnment. It 1s an xamination

ot ach aM hit developed from the colonial peri

to th present time. It is also in this chapter that an

an attempt will be made t critically analyse t es 8

to ascertain whether there is paration of powrs ill

Kenya.

In th third chapter reoommendationsand solution

will be advanced in an attempt to solve the issue raised
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SECTION ONE: DEmnTION OF DOCTRniE OF SEPARATION

OF POWERS

:Before any discussion of the dootrine of separa.tion

of powers is attempted, it is important to v its

defini tion and. meaning. It has been admitted1 that the

ibrase separation of pow-ersis one of th mo t oonfusing

in the voca.bulary of poli'tioal and oonsti tutional thought,

and has been used with varying implioation ime d,

00 en tions have drawn different oonolusions as to

whether th re i , or there is not, a separation of power

in a .ven constitution. Suoh uncertainty is ,xemplified

by the disagreement whioh'exists over the oorreo. of

ontesquieuts as ertions about separation of power in
En land.

In hi s book 'The Spiri t of' Law ~ Mont squieu

asserts that tmen the legislative and x cutive era

performed by the same person, there can be no liberty

because apprehensions mayarise and it is also possible

for the Monarch Senate tQ enact tyrannioal law

and ezeeu them in a..-:tyrannioal manner. He however says

that s ohecks and balanoes~e necessary for the smooth

"The le~sla.tmve ~ody should not moat of itself •••
And if 1t had a T1 t to prorogu; its If it mieht
hap n never to prorqgued J whioh would be
extremely d erous, in case it should ver attempt
to enoroaoh on th exeoutiv po--er. Besid ,there
are sea~ons, somemor proper than others fOr
ass mb11ngthe 1 . lative body: it is fit,
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t that the oxecutiV'O po" .r should r· 5l1la
of coeting a 11 as the d: tion of

thQ&eas bUos, accordinB to the oireumatano
e%igone1 of a state kn~m to itself.")

havea ri tor str tb norooahment oZ the 1 Bielati .

b '3''1'the latter i.I1VeZiably beoomes d<

d troy tho other po •

tic arld vlOUld 0

.e 1& ale ture should a.lso, on t other hand, ha:

e:PlCNtl • B also aay that to pr vat th executi

1ng e.bl to 0PFO&o:

ft! t is requisite. that the armies wi th which 1.t 1
entrust d all consist ot th opl0 and ha
tho spirt t no. the :poople, ••• moobtain thi
nd, thoro only t1fO way-a, i.tilor tbat th

per em. mployedin e armz should ba sut :101 t
p,t'c-party . anlirn r for th 1r conduct to th. ir
1'eUo stlbjeot, be enlisted only or a .&1"
••• Ql" it thure should be a. tandin ~ t eom:poEsed
chi "17 of the eost d picabl part ot
th logi. latlve powr shouldhaw a.ri· to
disband theD soon as it ploa , tbe .eoldier
should. 11 11\ e on '\-Ii tb ti re ~ of the op t
and no parll casnp be.rracks. 01" for'ta:'Gs oul.d.
be suffered.n4

~ diaagr ant, r 1"erred to abovet S

or tandiDOthe.t even on on aqui w::t-o

no separation of
that, in GO for
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r had not ~t e rsad 1D 1748, ROla.teaqui r:ay
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th ir desirable boundaries.

SEe'1 1-1T"'O: HISTORICAL BHCKGROUND ON THE DOCTRINE. ~-
or SEPARATION OF POWERS

.Any discussion of th law ot lenya, w taver
branch it ay be, necessitates a look at the English
b ckground of t~at law, because ot the fact ot hist •

/

Kenya, having been a British Col~DY' imported moat ot it
/laws trollher colonizer. Indeed, tO~lards the end ot th

coloni 1 era, the proud boast was trequently hard that
ot all th imperial 1 gacies, Britain had conterred upon
her African posses ion, Briti h Cone pt10sn ot Justic
the finest nd ost illporta~t. To under tand th operation
ot the doctrine, theretore, it is i port nt to have 100
at its hi torieal background in England until th ti t

its importation into Keny •

It should be noted that the h1s~0l"7 ot th dootrin
goes ven beyond nglish law, having its roota in the
Ane ent World, where concepts or Governmental functio
and th ory of mixed and balanced governm nt w l' eyolv
by Aristotl. In hi works, 'Politics,' Ar1.totle
d cribed the d1 tinct tunctions of gov rDment and it
be t ken 8 th first step towards the evolution ot t
doctr1n. In England, there were th orie8 ot ix 4
government and ot .checks and balances betwe n th thre
or ne. Here th balance was not so m~ch between
speci liz d governmental tunctions as betwe n dittereat
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total conatitutlon 1 prinoiples of Mon ch~, oligarc~
and ,de ocr cy. The bal nee is between differ ·nt el
aharing legislative power rather than a balance t

1 8i lative against th. other torme ot power. This 1

what Locke had In .ind wh n he discuesed his 14 a I

a paration ot power. H s ida

"It may be too great te ptntion to hum n trail.t". apt
to gra p at power, tor the sam persona who hay the power
of making lavs to h ve loin th ir handa th ,..0

x cut them, wheraby they ay ~xem~t the ~l from
obedience to the law they e."5

Locke's advocacy ot aep ration is thu8 a mixture of t •
natural justica argu nt and quite differ nt argutsen\
p~8ical 6 P ration. Be says lawe take only little ti
to make, and theretore, there is no need tor

to b continuously in ee sion. However, there ia a n e fo~
constant and 1 eting. tore to execu~ the law • e

legislators, having esembled and de 1 ws, ay
and

'~eing e parated again they ar theme lvee
subject to laws thel have .a4e."6

In thie sense, sep ration .eane 'dispersal' .nd it
nothing to do with the 'separating"isolating' or
'bal ncing' sen s ot the term. It can satell b • 4
ther fore, that Locke did not believe in the separ tic
powers in the ense ot 'independence and eQuality' 01

executive nd legislature, because he was ot the Yi
that

"Ther can be but on suprem. power, which i t
1 gielative, to which all the rest are and at
be urbodinate.tf7
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a ahe has to iG consent to the Acts passed by the

1gislature.
f;, "ka,&"

She is also referred to as the Foundation of-
Justice beoau she is technically pres nt in all her

court of le. and' also responsible for manyjudicial

appointments and exercise the prerogative of mercy in

resl'8ot of persons convicted in the courts. She thus

participates in th functions of all the thre organs ot
th gov rnment. Thirdly, Parliament also adjudioates once

in a whi j and in particular t the House of Lords is th

ul ti te Court ot Appeal for Eneland. The), ds of

Appeal therefore sit in the Bouse both as legislator

and a.s jud ,s.

Further,. sup.3rior jud s are usually appointed by tb

crown, or by the Lord Chancellor, and are removable by

the orown, altho independence of the judiciary is

jealou 1y guarded. Del gated 1e slation by administra.tive
in functions because ,it is vested by an Act of Parliament

bodies also consti tut an over1a.pLin the minister, who

d Ie tes it to local authorities J and other administra ti v

bodies. All thes examples therefore illustrate that

thel'e is no total separation of powers in the U.K., hoe vel',

the dootrine has all the sameremained an im rtant one,

and was copied by many countries.

SECTION m\71:)1:'r'_1 mPORTATI DOC OFSEPARA'!.1!

As has been pointed out arlier, most of our la

have b n imported from EnglAnd. It i the writer'

view that a. brief look into this history is neoess y
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r sJ)Onoibi,U ty ·of ehaf1n€ EmArg8llC7 Commit

ti sa ood :running o~ the da:y-to-<iay a.ctivitie in th 1%"

ao ooncorns ma.intouanoe (;if 1a" aDd ,or. In

nt a.otivi ties ao this was seQ ~s a good l.-ay'

o 0 ting th 'ta.u au enace,

••.• Thus 00£01' inde ~-ondencet it could id
.t the provincial adlniniatrat he.d1",

au i tJ" ·0Dd influe.nc. They 0.1 0 had tbre
jor functions: control, oo-ordina.tlcn a

mob-ilieatlon of tb public for devoloprnent •.
In the eXOl? is. of ull thre·, they ao'tGd in an
uoeuti~ cap;. i ty as the at) nf; of tho rnor."6

A ati aolist tnQve1OO1l ts took l.)ho.pe, the fir t

transformed into the Councilor minister.. It should be

p1nted out that even by the tico the council of ninistero

was establi ed in 1954, the e cutive branchwas,. 'by a.ll

e head.of the xeoutive (tal

e not res £libl to tb· Council of ~ini

ROl1'ived his ;uthori tl" f'r the coloni offic-e in

1ng colonial era t there£' ro t thore va no

as dOlllinatorgan of governr.ent dth tho io'i. lntur
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eXl30utiv war not only administrators, but a.lso
j icators wh n dis te arose within their areas

of opere.tion. Th district officers and th 0 iefs had
d~ys allocated for judicial funotions. The :peopl

:raa.lso law ma.k in so f as they deyis d r gulation
for implementation in their area.. This was sup o:rted
by the argument that these adminietrators re better
placed .and. t being in daily oontact with th peopl,
knew their problems b st and therefore t knew what kind
of rules would best help th m realis th ir aim in
t rms of develo ent or otherwi e. Ther the..cefor
no separation of power during this riod. However, as
ti on, little improvements started to ffected
in the governmental system, though orud at first.

Developments started with th demooratization and
separation or the two councils, the Execution Council,
and the wgislative Council. The exeoutiv Council

All the po Ters, as ha been said earli r,
-p:.

in th Governor. H did not hayei\consult
re v d

i th anybody

in his d cision ing in e exercise of his
wers, other th611 the colonial seoretary in Britain.

It was in reaction t this that the exeoutive Counoil
oreated to act as a check on th unf tter d powers.we.

It va- composed of senior civil servants of the colonial
governrnent. Al th the exeouvive Counoil did not
h lp muoh towards the initial ooa1 of oontrolling the

f' c' ¥powor~ . of the Governor, its formation brought about
some awar n BS that there should be so form of
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• ation of po rs in the performanoe of governnent
duties. It could not, <:::..sit were" fo:.'ceany decili'lions
~ th go~ rnor, because it s a purely administrative
bodYJ the [,"Overuorwas free to take or reject its
advic •

Further d velopments saw the nomination of
unofficial mbers to sit in the Executive Council. Such
nominations were done by the Governor, and. those
nominated could attend Executive Council meetings at th
Governor's discr tion or invitation. They did not have
voting powers in de terming the decisions of the Executiv
Council. The Council even at this t1me, only performed
advisory functions, and therefore had. no meaningfV~ control
over the governor's powers. In response to this, it was
oonsider d a necessity to eliminate th Governor's powers,
by e1 oting unofficial members, inste&d of having them
nom tad by the Governor. The first elected unoffioial
members of the Exeoutive Council formed ly a minority,
and could not affeot the deliberations in the counoil

eting. R ~ ver, some of them re later given
d partmental rsponsibiliti s; and thu oonsequently
eroded the canoentration of power in the hands of the
Governor.

The next eta of development ws when the
Exeoutiv Counoil was transformed into a Counoil of
Ministers.7 This is when we start seing some form of
oollective responsibility, where the council of ministers

is made responsible to the Le slative Council. The



- 24

ti is 1 cur
talc.nain c

could
d 1i rati

i1 >£ tlin1 tar
t

C

t

il ot . in! star • c

tr or into
pro8~:le

o e1l.

ristios of th c 011 or
ti lleial in

it1 • ,
or

,
is

11 y

I'lMt'f:'Yool tro1

PubU Ace""",.'•.•••C tof
up1n
1952 inentoe

, it Qrduo :u.lll.(~G

ot 1955,

1 l1ey r br t r

nt.

J. in 0 * in

in

t b t•
of .•.i o ju ti •

ino1 Vie CO 18S1 t "'c1 1 rvic
ere rvi Co ias1 olict ,

Dir .•.·os outi 6.

t,.



cplin of pera . 1 lm~lar

country
th ir

to

tr Exocut1ve influence.
h&w~ror t:

to the fllOlnbcl.l's of .

ff'icor •

or'to ing

bl only in

lo"R-ercivil 0 vice, aDd not

Atter 1 pcndence, there hzr e n 01 ~

ti
th

t fin ticn of

ticula.r proVia1
0"

c

ti enact d '7~. s al 0 ta.k e <.> narul l:"'Ublic4

in ountry. Vi in cl'nula a

o. rn t polic3' end ly of Pi' s' t

1.nis r •

i ri t·_d

t Which i I; 0.1 ad nt a.ns;~:m.ng

r . 6. But 'h t

ee """'·b....:oon two o.xecuti

kind

is ,n ly,

outi e aid nti
y exocutive i

r,
f :tx cutiv:

bac:kit.lg of

j 01'1ty of tb ooznbe!'s 0

PrEts~iant1al cuti is at 10



26

osident, and doos ot d p: 'nd, for its tenure in offie ,

011P rlialiX:tlt ,tho ProGident is not r qu11"od to

on l&ctod J:leobe:::s of p I'li~ out. 1'he onpn syatom

is otrQnb~r th either ~e Presidential or Parliamentary

xeeu'tive syewa, and t..hoG%6cut1ve po'rior is not vested

in the Kon,yanCabin t. but in th president. CabiD t

i 11' to wiVioo the Prooldent, ~o is free to accept or

1: e con ti tution specified the qua.lifica tims

aOJaa.rl' tor one to be 1 otoo. c. pre ident, an·': th

t litlos to be followed ~fore and after such eloction.9
hode of electing a. Preaid t, namely.

tor tho die olution of Parliament, or lihen a v a.ncy

s m th 01'£10' .of the Pr id nt, 8aY, as a re6Ult

of deeth or 1"0'si' tim. Whenthe ~sid tit i to

oloct$d a.t a. .ral election, he t f1rst nominat

by a politioal party, ~ld such no ination t, of n cassity.
be done by two P rt7 officials - a proposer and a. 000' •

ere only O:l candidate is va.lid..ly nomina.ted, he is

a.yt tic 17 looted Presid nt, eo lon a.a he wins hie

Parli Dtary coat. In moat 1 ird t10rld Countries, of

which Xonye is' e, there a.r no compet1 tors with the

Prosidential ca.."ldida. aa and +.It:ey usually

17 in their oonstitutencies,. but
\ ~~~ .•. \SOler: idate.

t:1onally a the

'Phenomination must also be ace panied by
I'J/(v-.~~

sien turas cd one thous
"

people Who sup t i.
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Permanent Seoretarie , Direotor of Public Proseoution ,

Commissioner of Polic , Ambassadors and Hi Commissionrs.

These are highly political jobs which fall directly under

the Presid nt, thoughthey are in th Public Servioe.

Although the original intention of the government

wa to remove the oivil service from politie , in practic ,

it has been the rqverse. In the 1971 Nde Co iasion

Re rt, it was remu.~kndI

liThe structure and fi.mction of the oivil s rvice
~olonial~ were carried over into the post,,\He.
independ nee period with ~ ba3io change."

The half-he~ted attempas by the government to ore~t an

independent civil servioe, by forminB the Public Servioe

Commission, have instead resulted in a mor consolidated

struoture. It i insep..-uoablefrom the xeoutive, and

has not only greatly eroded the powers of the loeal

a.uthori ties, but have also tu.!'ned out to be 1ik some

ruling party. They ax directly responsibl t th

President.

SECTIONBe The Legislature

The I~.gislature is the second arm:.ot government.

It is oomposedof the President and membersof th

National Assemblyt the total number of who should not
ODe l~~

exceed 170J out of this,l58 must be elected member and~ I~

t i'\..lveare nominated by the President 20 1C{q.'1(g
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Tb 1963 ind pendeno oonstitution gay Kenya

Parliamentary form of government. The National As mbly

was, then, a bioa ra1 one with two houses, namely,

the Lower House (House of Repres ntative ) and the Upper

ROll (the senate). The Lo Rouse oon isted of 117
~

elected members, t Ive nominated member , the Attorn y-
General, and the Speaker. The S nate on tb other hand

consisted of 41 S nators, representing th forty ns

districts into which the country is divided, and the

speaker. This position was however radioally altered by

the Fir t Constitutional amendment,21 whioh stabliBh d

a Re blic with th President as head of bott..the eta and

the Government.

The first National Assembly was eleoted in ay, 1963

hen KANU won an overwhelming victory against KADU. The

Kenya 1 gislatur re in d two-party until 1964 wh n

KADUvoluntarily dissolved itself. Another op sition

party, the ICPU however, vas formed in 1966~-be orashed

tour years later extra-lgally by th Ex cutive. The

bicameral National Assembly was finally brought to an

end in December, 1966, and the Senate wa amalgamated

with the Bouse of R preeentativee to form a Uni-oameral

Legi l~ture. Thi was done by the Constitutional

Amendment of 1966.22

There are tue cat gories of members of the National

As mbly, namely. eleoted, nominated and tex offioio'

members. Th elected membersare elect d in

oonsti tuencies, hioh should be not less than 15 and
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Voting is done on a common roll,.as Op sed to
oommunal roll of the colonial day , and the franchise
is based_:on univer a1 adult suffra J in other words,
it;1 based on on -man e-vote for ev ry adult Kenyan.
The Kenya constitution, until its forthooming amendm nt,
contemplates the existence of more than on political

.l1At<. ,
party, although Kenya is a\defaoto one party state at
PI' sent. It therefore makes provision that only th party

that t the jority of seat~in th National Assembly

will form the go ernm nt. ctions are sa ed
. ' test, that whoever eets""t1i~ maior1tyth si le maJority" or great t numt>e'1'er -the vO'te

cast, qualifie as elected repre entative of that
eontituency.

There are two types of elections,th General
El ction and th By lotion.. Und r the oonstitution ,
general eleotions are normally held when Parliament is

dissolv d, d when such a dissolution i ord red, the

next parliament must m at within thre month of th
dissolution. Ther are three way of dissolving
Jarli ent.25 Th Pr sident is mpowered to dis olve

prorogue Parliament any tim. Th 8i fioance of thi

provision is no olear, but perhap it can b assumed to
a souroe of pow r to th goverr.m n t. and can utiliz d

by it to oa.ll election when it thanks opportune, espeoia.lly
wh n, in th ca of a multi-party sy t m, th opposi ti'on

is making undue pressure on it. The cond way of
di solving Parliam nt i by passing a vo o.f·no
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oonfidence in th government by the National Assembly.
Such a vote must b passed or sup rted by a majority
at all the members of the Assembly (excluding the •ex Offioio'

mb r ) and. a seven-days' notioe ha.s to b given prior
to it passing. If the Presid nt does not r si trom bis
offie or dissolv Parliam nt forthwith, it stands dissolved
after three days of the passing ot the no ~ fidence vote.
The final way is after th xpiry of five year fro the
time the Parliam nt first t. The life of Parliament is

fiv years, and one thi duration lapses, Parliam nt
stands dissolv d for fresh leotions; but it lit can

be extended it Xenya. is at war or other rgeney. Such
extension can however only be for twelve months at a time
and the total should not exceed five years.

onc 1 oted, a member can only vaoat his sat,

before the la.pse of five years, it he ha ceased to
a Kenyan citiz n, or it any circumstances arise that it

h re not a member of the Assembly, would caus him
to b disqualified by .35(1) or by any law mad in
pursauanoe of s.35 (3) or (4) ot the oonstitution to
be eleoted as a member, pr if he fail to attend the
prooeedings of th A sembly on ight oonseoutiv days on

11hioh th A sembly was sitting in any s ssion. Amber

oan also vao his seat in the National Assembly if he
resisns from the ty which nomina.ted him for the
eleotion •
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acocrdance with t e standin€ ordp,rs,frOll1~mone S0Jl6

lIDO are membera of the AssemblJT,or are qualified to be

elected as such m bors. The President, the V1ce-
Pre sid t, Ministers, Assi t.ant l:iniere .. th

Attorney seal cannot be elected e peaker. Vb n

the office of th Spaaker i vaoan t, th re can be DO

business trans&oted in t~e N~tianal Assembly, other than
lection of the S.~;l'. Once elected a speaker will

vacate his seat cnly when the National Assembly first
ets after a dissolution of ~artliaIDent; or if any

circumstQlos arise that. if h wer not a speaker, would
disqualify him to b elected as such; or if th National
Assombly so resolves, and such a resolution must be

supported by the votes of not lese than 75~of all its
members, excludin the ex-officio members. Once elected,
the speaker, if an .P. loses his pa.r1iamentary t.
This is to ensure utrality in the process of d bateso

The oonstitution also provides for the offic of

the Deputy Speaker,29 He is also elected by the
ational Assembly from members of the Asseobly other than

the PreSident, his Vice-President, inisters, As~ista.nt
)finisters, aker and th Attorney-General.

All legisla~ive power is vested in the National

Assembly by 8.30 Q~ the constituti • This '\..reris

exeroisable by B';lJ.spassed by the House. D tails of
passing a bill are, however, contained in the standing
orders. Other tb. th law aking function, Parliament
has a duty to c trol finanoe government ex nditur.
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SECTIONOs The Judioiarz

'l'he judiciary is the third f and final f arzm.ot

government. It is composed of the bench and the bar,

plus other membersof the legal profession. Its major

function is to adjudicate "on disputes which arise out

of the laws made by the legislature and administered by

the e:xecutive."32 In this respeot, the judiciary' 8 main

functions are to de-termine disputes which aris betweea

individuals amongst themselves:-.and.between the individual

a.nd the state. It is a.lso charged with the responaibili ty

of protecting the individual against the excesses of the

government and ahbitrary actions of government officials.

The judiciary, above all, is the upholder of the

cansti tution. It has a duty to correctly interpret th

constitution and ensure its supremacy as-the fundamental

law of the country.

The:OO'\L1.'tsyrstom in Kenya. ic ens ot or of the inherited

insti iiutiollS from colonial era. 'llbe idea of independence

of the jwiicib.l'Y :.fromencroa.chmsI&tby ei "ther the executive

or 'the LeCisla.tuJ.'6, according to Winston Churchil was "a

pa.:rt of OUll meef">s.ge to the W'orld,,,33 and, in fact, the

colonial fficiale look it upon th~m;:;el'reato anGUl' that

tha t lLe ssa.ge vae emitiied in Kenya.. They es tabli shed a

B:d tisll tJ'''1IGof cour t system in Kenya although they

did not impose it on the Africans right away; sO the

A~rican Courts wore allowed to co-exist with thetcivilised'

COUl'tS. The ul-t;imate aim however, was to anglicize thee

native courts as the history of legislations regulating



- 39

the oourt s~cture reveals, starting from the 1902

I Eaat African order in oouncil.

It would be a
So -

1hor er to say, therefore, that
"

there was sepa.ration of powers during th colonial era,

because judicial independenc , an important pointer to

separation of power , wa non xistant. Th courts

were p:.rt and parcel ot the executive, and th judicial

functions were performed by administratOrs or vice versa.

Th jud 8 lacked s curi ty of tenure, promotion

depended on faith ess in carrying out government

policy, rather than on strict administration of justice

in accordance with the la •

Vi th the adu t of independ no ,ho v r, attempts

wer made to separate the judioiary from the other

organ of government. The duties and function of th

judiciary have henceforth been laid downin chapter IV
of the constitution. It establishes the court of Ap al

of Kenya and gives it jurisd.iotion and powers to hear

appea.ls trom the 10 r courts. The jud s of Appeal are

the Chi f Justice and such a number of other jud s

not being less than two, as Parliament mayprescribe.34

The High Court is also an establishment of

oonstitution, as a superior court of reoord with

unlimited jurisdiction in oivil and oriminal matter.

The Hi Court jud s comprise of the Chief Justice and

not less than leven other judges as Parliament may

prescribe. Th Chief Justice is ppointed by th

President. To be appOinted a jud of the High Court,
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one IDUS t have been a judo of a oourt having unlimited
jurisdiotion in oivil and criminal matters in some part
of the oommonwealth, or in the Republio of Ireland, or
a oourt having jurisdiotion in appeals from suoh a
oourt, or he is an advecate of Kenya of not less
than seven years standing or he holds, and haa held,
for a period Oft or for periods amounting in the aggre ate
to, not less than sev n years, one or other of the
qualifioations speoified in the Advocat s Act,35 that is,
he could be a barrister at law,

oholds a a.egr.Ja.e-~L.....J.aw.c?Z~.,f
C/ '

a legal practitioner, or

ApPOintments to the office of High Court Judge is
done by the President. If the office of the Chief Justioe
falls vaoant for any of the reasons speoified in section
61(4) of the oonstitution, a High Court Judge can be appointed
to exeroise his functions until a ohief justice is appointed.

Onoe appOinted, a judge holds office until retirement age,

which is 74 years,36 and can only be removed for misbehaviour
or inability to perform function. In such cases, before

'\ '1~-,~~~ ..
dismissal the questicn has to be referred to an independent
tribunal for investigations.~

Judges cannot enter upon their duties unless they
take and subscribe the eath of allegianoe,37 and the
purpose for granting them security of tenure is to ensur~
that the judioiary is kept independent of the Executive
or the Legislature.
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Under • 65 of the Constitution, Courts

subordinate to the Hieb Court, C'nda oourts Illtlrtio.l

are esta.blished. Th ir po ers and jurisdiotion are

oonferred by the ral vant 1gislations.38 Theyar under

th suparvi ion of th High'Court. Kadhi's Courts, for

tho professin th I lamio faith, are also establi

under s. 66 of the oonsti tution. There 1s, to crow it all,

th judioial servio oommission,a. body entrusted with th

appointment, diemi 0.1, disoipline and transfer of tlle

membersof the 10 r bench.

In performine it fUnotions oertain safe

been deyioed to ensur the.'II the judioiary is not put under

any undue influenoe and to naure that it remain ind p nd nt

This is Whyth gudioial servioe oommissionvas esta.blished.

o oommissionoon tst of th Chief Justioe, as it

Chairman, the Attorney neral and t 0 other High Court

Judge

and th

or Justioes of appeal, apPointed by th
~()( £..1Z..

Chairmanof the Public~Comcission.

President

xtl

The seoond\fay of ensuring judicial independeno ,.;J ~:>~
",>.,.Y ,I("" r

i B by anting the jud s seouri ty of tenure, in the.t ;:.r.'~\ U'.r~/ <".,J
I~~/

once they have been a.PPointed, they oan only be r moved <r" (,.'<1'"'1r lye..
(;,.> )(.

for misbehnviouror inability to perform th 1r functions. ~- "--~Otherwise, they will stay in offioe til t ir retire ~~~ ~~~
o-eO->-

mente Th jud s oannot be foroed to r tire or reed by '\<::!....o..c·

altering th ir term of 8 rvice and 8 Y to their d tri .n~ ~
ey also enjoy se privil s and the ju4io Aot, 1967,

outlines these privilege as treedom £rom .oivil suit
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for aD7 act doa or ord red b7 a judg i the d1lscl1aJ!'1'!G

of hie judicial duty; they a1eo have pow r t un1
l

peopl .tor cont t of court.39

SECTION FOUR: .::.:A:...:.C~r1:.·t.:.:i:.;c::,::8;:;:1::...:=:.:1:ar;1.::S;.:i.::s_o.;:.::.f_t.h;:.-.....;;.;;;;::;.;;••••

Ora : Is there tioD ot

in eua.

Fro the aCcoullt of the tuactio
tur ot, tlll'eeor of 0'" 1"Bllent. • ,",llJ.d

i .4i '-11 cOllc1ude that there i no eparati
powers , D7 - we.•.r. it ie afer to
uch • e c1usio. tt r the ~r! titial aaal71de or

fwl.ctio t th tllI'e ora • which toll val

I e executive. ~ t

coloai 1 t1a 8 oceupi d .ore prlvtle and
doal t position i the politics f K Q1a.
baa en tbe foc 01 t ot all e t actintt

:r rel tloll to tel gislatur • the
fullctio h' left lot to b desired.

virtue otour gover ent being
of Pr id nttal Dd Parli
w ead with s1 tieD vb r the Pr ide t t

head ot tat aD bead of gover t •

• ntional A e 17 as he.d . f the Executive
Le 81 tor 1 80 t r e to give hie t

billa P d, a d i far h r~r s ta

in hi. co tit eDc,r_ 81 0 ddre 8 P li
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head of state at the beginning of each session. Thi
invariably lIeans that his duties as an ordinary
Ilember~ of Par11uent ~e greatly influenced by hi
executive position. In fact the dilemma has be a
such that the tresiee.t rarely sits in the Rational

~
Assembly as an ,rdinary member, but assumes that he is above
the natioaal ass mbly debates.

Secondly, it is the President that appoints
Ministers. -rhis he does a.s head of the executive.
Bolliever,what is of interest is that these ainiateree

~are appointed from among the elected aembers of Parliament
and therefore will almost always tilt the balance in
favour of the government during parliamentary debates.
The practice has been to appoint such a ",ber 0:1
ministers and Assistant Ministers as will always outnumber
the backbenchers. Bearing in mind that ours is a

one-party system, this practice discourages and in fact
outflanks any meaningful eriticisllUJof the executi •
by the legislature. In fact there was a public outcry
recently by the backbench, which cee ionally performe
the %ole of an opposition party, that their motions

40
are deliberately being defeated by the Front Bench
with the Assistance of the nominated members, some
of whom go to Parliament only on day_ when a vote
has to be taken on any controversial !lOtions. In 0

far, therefore, 8.8 the Ilinister.e are also the
legiolators, we cannot say that there i_ separation
of powers, because even the vote of no confidence
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• chanism by which the government is kept alert,
\)~(:.().ea \'l,:~,'\\.1:>\.oUaT'l, a\,:n'e~ 'l<> ea.'I>.bO'\ ~~\. <it'D. l\.b\.s'\ 1f'

and assistant .inisteres to support such a vete.

!he theory of separation of powers ala stripu1 te
that the executiv depends on the legislature ror its
tenure in office. This is hard to see in a eituation
wb re there is only one party. Furthermore, the Public
Administration, which is supposed to maintain neutrality
and ia fact assist .arliament in controlling the executiv
is, on tbe c~n~y. under the direct control of the
latter. It operates as a branch of the exeeutiv , and ha
been p6liticized to such an extent that it is as if it is
a political party. In addition the administratio h
also greatly eroded the law-making function of Parliament,
in the for of delegated legislation. Moet or the
everyd y lives of the majority are governed by del gated
legislations and by-lawa made by administr tive bodics.

One of the consequences of one-party sy-ste
is that instead of the Public ~ccounts Committee being
headed by the leader of the opposition party, it i head d
by and co posed of members f the executive. This, in
effect, means that the function of controlling gove nt

·finance by Parli ent is ot little significance, becaus
it cannot be effectively carried out. Furthermore, very
little time is allocated to the.co ittee such that
even if there could be constructive scruti~ of th
government accounts, it cannot be done in time for all
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the nlinistr:ies. It can only ivestigate the account
'f one ministry at a time. It is also important to
note that the co ittee has no proper sanction other
than of expoeur. This means that onc .isuse of

/funds has been unearthed, ,it is left to tho e involved
to either resign, on coral grounds or do so. thi
positive about it. This is of no use in a cou try like
Kenya, because trlnister cannot POBSibl) r igDon

uch ~ounds. It is ubtful if they would fe 1 th
moral blame\:'orthinessto tcrce the into resipation.

Th Executive v. Judiciary

The concept of an independent jUdiciar,yha been
taken as a pointer to s paration of pow rs. We would
not strictly speaking, Bay that there is ind pendence
of the judiciar7 in K~a, although this is what is being·
as ulled to be the case. Firstly, the President
appoints the Chief Justice and the other judges. Be

r€ cises his total discr tion in the appoint ent of
the Chi f Just! ce, although in the C~5e of the other

judges he hr~ to conter with the judicial s rvlce
co ission.4l It has been point d out, that th
power of the Judicial Service Commission has been
80 erode by tho executive, as to leave it as a purely
M"t.O,(-~ ; body, whose advi co -has never been binding
on the President. Be h s po er to suspend the Chief
Justice or any oth~r jud 8 p nding investig tions. SuCh
invest! ations ar c~rie4 out if a judge i 11 ged to
b unable to perfora his duties, either du t infirmity



of mind or body; or if he has misbehaved. The

tribunal to conduct thes investigations 1. appoi t d
, 42b1 the President. In the case of a Chi r Justice,

the constitution requires the tribunal to be appointed
bJ the Chairman of .the Public Service Commission,
but this does not rule out the influence of th PresideDt
in the whole exereis •

Security of tenure of judge b~8 on occasions
eted a bottlen~ek to the x eutive as regards its

relationship with the judiciary. It has therefore found
it more appropt'i te to avoid this COr!!I'lication, by

enlisting the services of expatriate judges, who are
eployed under specified contractual terms. that are
renewable. The government thereby makes itself free to
prematurely retire s eh j Ces, or refuse to renew their

tocontract., if their functions tUrn out to beAthe
detriment of the government, or are against government
policy. Such expatriat judges clearly lack ecuritJ
of tenu~ and can b die 1S8 d at the pleasure of the
Pre ident. For this reason, they have to resp ct
government polle1 and to keep their jobs or appo11ft .",ts.,.

There ere ven!e occasions hen expatriate ~Udge~~
\,

who are either uu..,",wre of govern Hnt policy or just \
\

decide to de ide C S.8 OD rn r1_t regardless of
\ \

nd rene~ted \, \
\ \

f\
1

governMent policy ht\Ye'. eclared their stand

, i:;
I \;1,

i
\

\,
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it in th ir d cisiona. The effect is in vitabl t and
was the caoe when at one time it ¥a8 reveal d in

Parliament that the cSicial ervice Co .ssion was

r viewing the contracts of soa A tan gi trate. Th
di6cl~sur. c • during critici a of 0 Asian aagistrat
for ell gadly failing to discharge thei dutie properly.
The discussion includ 4 calla to speed uP~friCanization
of the eB1 Judicl&r7. This implied that non citi
ar onl~ interested in ex.rcising th demands of their
oftice d have littl or no regard tor governm nt
policy, esp eiall~ when it infriRge the individual •
rights, or is unconstitutional. AD7 apparent ove by
the JUG ciary towards greater indep nd nee ha be R
vie"led "d th su picion.

Tb' ex cutive has even e ployed extra-legal
devices to ourb such aves, such a detention of peopl
acquitted by th cowrt. In deed the state of

mergenc7 ot the 1950a was declared a m ans ot

controlling Mau Hau"insurgents, and SQ8 MechDisa h

been used even at present vh n such need arises.

The judges themselves have personul restraint
and would not li to b tnvolved in contr v rat
decisio th~t bring the into direct confrontation
with tho government. Usually, they are appoint d fro
among the class in power. Th y theretore, share the s
idea18 and views with ·theexecutive. Th English e e
of Robert v. Hopewood43 1 a good illustration. In
that case a narticu1ar countr.; ill EI'lJr]ADd VP
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radical body of councillors. The council decid
to pay workers living wage of 8.bout ~4 (which vas
double the usual wage paid) and ordered that men aa

women b paid equally. The Bouse of Lords Cancelled
those resolutions and held that this kind of d ci ion
by the council was baaed on isguided conceptions
of Socinlists Philanthropy. This case is a clear
example of the ruling class trying to protect itself.

A further example is the
44A.G. of Ug nda, in which the court refused to

address itself to the question as to whether e ergenc.
can warrant exemption of government from liability for
a tortious act co itted by i~s agent.

These eases show th't judges, being e_bers of
the ruling class, have avoided direct confrontation
with the executive. It i only in Uganda that a
judge openly declared that his duty is to uphold
the constitution and the rule o~av, no matter what
it costs him. He said:

"1 will not allow myself to be intimidated tnt
sending innocent persons to jail. Even if it
.eans losing m~ job. I till s e of lading

decent life. The only thing we have in thi
country LUganda-l is the jUdiciary. We have
politicians changing fro one policy to an~ther,
and one party to another, but the only protection
ordinary people have against all these inconsistenti
is a. fearless and upright judiciary."45

It should also be noted tha due to the tact that
jUdicia.l independence vas never there durin the
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colonial rule, it has proved rather hard for the
independent government to put it into practice
although they thi and accept it as tesirable. Tb
executive nd the judiciary h ve been seen as serving
Po ch othf' and r so, the latter as subserYient t
the former. This is how the orainary 1ayaan looks t
it. Courts ~re een as part and parcel of the executiv
The courts on their part, have never tried to a sert their
indepf'nd~nce to alert the majority of Kenyans that their
main duty is to protect their constitution right
fro infringe. nt by the executive. The courts have not
only remained inaccessible, due to the costs involve and
the idea of ·locu.-8tand~t th t only an Aggrieved person baa
the right to complain, but have re in d unconcerned about
the plight of indi iduals.

Another recent constitutional development of
interest is the appoint ent in 1980 of the former Attorney-
General r. Charles Njonjo aa Actin Minister for Commerce and
Industry. The Attorney General is uppo ed to b th
Ad inistretive head of the judiciary, and therefore
should. as much as possible be re oved fro. th influenee
of the Legisl~ture and Executive. His office is one
in the public service, and for hi to act as a inister
is an infrin .cnt of the doctrine of separation ot

powers. In addition, he is also a member of the
~udicial (.Serv;c Co iesion and .should,more than
anybody els~, ensure the indepedence of the judiciary; other than
the functions specified in the conetitution, it is

stated nowhere that he should or can perfor ministeri
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lUnction. Ministers should be appointed from among
those elected to Parliament. Since the Attorney-
General is not an elected .ember of Parliaaent, ut
an 'ex otticio one, he is not eligible tor appoint. at:

46as a sinister.

Legislature v. Judiciarl

Judges, it has ~e a said aot only interpret th
legi lations pused by Parlia ent but also a the
law. Thel have in thi sense therefore undertak n a
legislative role and add their own interpretations t
Acts of Parli8Jllentunder the cover of "Legislature would
not have intended •••" This is an indicator that ther
i no separation of powers. One of the argu ents
advanced against this overlap of tunctions is th t
to allow th judiciarl to ake law i • in effect, to usurp
the legislative function of law-making and yet Parliament
is the bodl that has the people's mandate to perform
that function, not judges. T. the exten' therefore.
that the judiciary is composed of non-elected
representatives of the sses, they are not
responsible to them d ar not responsi~e to their
needs.

On the other hand, Parliament can, and indeed
has oft n ousted th court juri diction or ha
created ether courts or tribunals subservient
to its needs, by providing in Act who shall constitute
the tribunal to try certain .ffence. It has also
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overruled th ordinar7 courts in attempt to void
judicial reviev. It has often minimized judicial
discretion b7 stipulating the imposition of andatory
mini.ua or aaximua ent nces. The penal cod , for
example, specifies th kind of sentences that the
offences should carr7. The judges cannot exceed
these provisions that are specified b7 Parliam nt.
This i , in a vay, an undue interference ~,. th
Legislature on the function of the judiciary.
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CHAPTER THREE

SEPARATION OF POWERS: RECOMMENDATIONS

In the preceding chapter, we outlined the
proble 8 that hinder the epelatibn 61 the docttine
of separation of powers. In this chapter suggestions
are Boing to be mad as to how to olve these
problems, if the doctrine has to operate in K nya.

1m ediately ft rind pendence, the tr nd was
to increasingly assert the central government eontrol
over the whole country. The powers of the executive
were further consolidated through the civil service
aerchinery. However, when Keny became independent,
the systell of government adopted w 8 more decentralis d
than that of the colonial period, though it soon
r verted to the same structure soon after independe e.

The independence constitution provided for 9.

considerable decentralization of power from the Central
government to the r gions. This was the yatem
established with the introduction of s It-government
in June, 1963. The Ruling Party, KANU, however,
constantly expressed its dis pproval for such a system,
arguing that regionali II was a great political mistake.
It is no wonder, th re~.r., when the syste did not
actually eo e into operation, that KnNU deliberately
delayed the i ple ent tioD of the programme, esp eial.ly
by delaying fund allocation to these regions.
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In the tinal analysis, the government rev rted

to the colonial system of institutions. It maintained
a much closer control over the civil ser.ice at th
regional level han the constitution allowed. Provincial
Commissioners were u ed for this purpose, and thus
lIaintained much more direct line 0f communi cation
between the centre and the regions. The government
also ignored the proposals for en uring that by
June 1964 the regions were in control of their

In the eantime, the government was eeapa1gniag

finances, and thua assuming full responsibility over
their finance. This wa not the only delay; the.
transfer of services fro. the Central government
to the regions was also delayed.

to seek public support for its proposed am ndment to
the constitution to abolish regionalism. When their
proposed change w s finally announced in Parliament
on 14th Au st, 196~,it was unanimouslyl passed and
the government va p rticularly lucky because KADU
which had greatly advocated for regionalism had been
disbanded soon before the passi "of the Ammend ent Act.
Kenya beca e a Republic in 1964 as a 'de facto' one
party st tee

The powers of the regions were abolished and
an executive presidential systea introduced. Thi
ga e the President ver7 wide powers as h waa not only
head of state but also h ad of the government.
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head of the goyer ent, he re ined head of the Cab~ t,
which he appointed hi self from among th members of
Parliament. In the sa e capacity, therefore, he would
be,and in fact is, r sponsible to the Legislature an~
can, theoretically, be removed from ottic en a vot
of no confidenee, and turther, that his ministers ar
also supposed to be eo11ectivel1 reaponsibl to the
Legislature. Thus the executive and the Le slature
continued to be closely linked tog,ether in a syste of
government based eS8ent1al1y on Parl! entary Supra C'3'

s a essential c eek upon the exeeutive. This syste
was one designed to prevent the Executive tram ssum1n
dictatorial power and ignoring the country's e1ecte
representatives.

In practice, however, this has hardly been th
case. Despite their clear conceptions of separation
of powers and ot Parliamentary supremacy as a check
on the executive, the 1965 and 1966 constitutional
amendments undoubtedly enhanced the Executive's power
visa-vi the Legislature. In ",particular, the Third
Amend ent abolished th special provisions tor amendement
ot those entrenched provisio ot the constitution
relating to regions and tundamental rights. The
amendaent r ir ment a contained in 1969 edition of
the constitution is only two third ajority of all the
members ot the ationa1 Asse bly. The Executive is given
turther, if unstated, disciplinorr measures or power
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over me b rs of the ationsl Assembly, namely, that
any ember who re igns fro the party that had
supported hi at his lection is require to resign
hts seat in Parliament.2 The conclusion one invariably
draw frollthese constitutional amendments is that,
although Kenya started off frollindependence as a country

whose organs of government were cle rly defined, this
has been eroded in the process of the Executiv raasserting
its influence. It has sought to be do inant ov r the
Legislature and the Judiciary to such an extent that we
cannot talk of separation ot power in Kenya. The idea of
vote of no eintidence being passed against th government
is not only an impossibility, but is also not toreseeabl
in the near future. Its unreality i exemplitied
especially by the require ent of seven days notice betor
it is passed. It is ot tnt rest to note that the
independence constitution never had any special provisions
for the passing of such vote, it would be pass d justa
13lr1 other vote. Further, the a endments require a
msjority or .11 members of the National Assembly to vote
on such a notion. This ev n daya notice is given so
as to enable the President to either resign or dissolve
Parliament. Hie chances ot resigning ar very
remote even if such a .ote could be passed. Chances
ther(fore are that he would cissove Parliament in such
a situation. There is no requirement that it be so die o~v••
Parliament he disqualifies himself from being elected again
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for anot r ~.. If h so conte ts in the elections
and succee~, the purpose of the vote of no confidence
would thus be de! ated. Such a situation ha not
aris in K ~a and is not envisaged in the near
future, because the seven day is even long enough
for hi. to take any extra-legal precautions to
safeguard hi position.

--.s- ..>'~
Kenya is at present a de ~or 0 e party state,

althou in pursuance ot the resolutions of K ,
Executive Co t ee that this syst b legalized,
two bills have been pu lish d, na ly, the constitution
of Kenya ( endment) 11, 1982 and the El etton L fG

( n ent) Bill, 1982.' Such a 3itu-4i n m es th
passing 0 a vote of no confidence even more difficult
becau e t~ere 11 be no opposition party to a au
powers of the dete ted government if it so resigns.

My reco mendations on this would b that, althou
the overnment cannot be forced into resignation by

arliament. there should be an encourag ent of fair
criticisa by Parliaa nt of unpopular governaent policies.
It would be iap ssible to think of such a situation
especially when all the meabers of Parliament are
member of one party,KANU.

The function of fair criticism, although ei
performed by th b ckb nch.in cur one-party tructur
was perh ps best p rfor ed duri the period 1966-1969,
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the four years that the beginning and end of

Kenya peoples Union as an opposition party. It was

KPUthat 1IB.S able to point out the shortoomings of the

oapitalistio system propagated by JCAm[. They thousht

this was a great departure iTomKAmJ manifesto and

therefore maintained the view that what Kenya got was no

more than just flag independenoe. The KPUleader,

Mr. Oginga Odinga.stateda

"Not only are manyEuropean settlers still
ai tting 011 big farms, but we are getting a
new olass ot Blunde1ls, Delameres and Briggs
deliberately oreated."4

:Bythis he was alluding to the ICANU pledge of being

committed to African Socialism, and therefore, in

failing to ensure equittabl distribution of property

amongKenyans, it had tailed in one ot _ ,i ts major

aims.

KPO' also contributed much to th debates in the

National Assembly, despite th ir number Gartzel

observes a

111nthe Bouse of Repres ntatives they formed a
small band of seven seated on the speaker-
left. They did not have sufficient numbers
to be recognized under standing order a the
official oppo ition; and this meant that they
lost special privileges, including a salary
tor Mr. Odings.as Leader of the Opposition ••• "5

Though few in number, they made ita poiDt of ensuring

that there was a speaker on each motion. JC.ANU govern nt,

realising that its position was threatened resorted
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to extra-legal measures to oontain KPU. A number of its

offioials were detained in 1966 und r the Preservation of
f

Publio Seourity Aot. Others were held for holding illegal

meetings. Constitutional amendmentsnot only affeoted

membersof Parliament but also looal counoillors Who

ohanged their parties, and requireal them to re ign in the

ciroumstances. Those whoopenly sup rted KPU wer
subject to physical attacks especla~by K~A.N.U.
youthw1ngers. All these wer intended to ob truct the

aotivi ties of KPtJ. '!'he oonolusion one draws fro th abov

account is that although KPU vas quite effeotive a an

oppositioD party t and indeed performed that role even

better than KADtJ, the Executive has never allowed any

legitimate opposition, and intact the exeoutiv has looked

a.t it as undermining 'democracy. f Gertzel observes6

"KANU leaders had given ample hints during the
Ii ttle general eleotion of the att·i tude that the
party might adopt towards any KPU candidat s
returned to Parliament. At a major rally th
President /j.zee KenyattaJ had employed
traditional Kikuyu ourse to oonsign the opposition
t oblivion. A XANlJ statement released immediately
before the election results were knowndeclared
that Kenya. ould remain a 'de facto" one-party state
even though a 'handful of poli tioal rejeots' had
run away Uom KANU to set a plinter group. tt

In the new two party state, both the government and

KANU ohallenged the very legitimacy of th opposition

itself. KPt1 was portrayed as having betrayed Kenyan

uni ty. They not only questioned the pa.rtyt s loyalty

to the eta te, on the grounds that it represented only

one tribe, but also laimed that i te intentions were

subversive 0



59

Since the outlawing of KPUin 1969 Kenyahas
\,:::.c-\.-~

remained a one-party eta te, and will soon be a

•de jure' one once th Amendment Act has been passed.

The effect of this tructure has been that the rol of

an opposition has since 1965 been undertaken by some

vocal backbenohers, albeit within the KANUumbrellaa

The most vigorous element of th~ Kenya poliey debate va.

from the outset, a group of KAmps 01m backbenchers. They

chall n d their 0 gov rnment's policies as radical

departuB s from the riginal intention of the party.

KANUdiscipline within the Assembly, thus, beo trained

on numerous occasions. Their criticism was a clear

indication of their frustration at the cabinet' ability

to ignore Parliament and in tact feared th possibility

of a Cabinet oligarohy.

Out of this vigorous debate between th govt. and

its backbenchers in the one-party Rouse emerged a

pattern of consultation., If the critici on th floor

of the Rouse indicated that the government wa unlikely

to get the measure through, then the discussion would be

withdraw to the privacy of the Parliamentary Group,

where argument was usually resolved by th personel

intervention of the President. If the iaa was thus

resolved, it did not mean that there wa a compromise

by th~ oabinet on the points at issue. it we. purely

because of the late President's chariama.



.8mb rs of Parliament were in effect seeking to

ontrol their party ex cutive from within Parliament

rather than through party institutions. The result va.

that membersbeca~ th most critical oup wi thin the

party t and indeed the only group which had a defini te

forum and oppo\untty to.r d bate. They, there tore , a8 a

group, assumeda. more influential re1 wi thin th party

than was provided for in the party censtitutio.n.

It is therefore submitted that in so. far as fair

criticism of governmentpolioiee is co.ncerned, th~

backbenchers and indeed all membersof Parliament shculd

be tree to participate. In this way, th E%ecutive will

be put und r check 80 as not to. abuse its powr. Thi

i particularly important in a 'de jure' sy tem with no.

opposition party a.t all. Th.emembersshould be tree

to debate on the functions of the exeeutiv with a. vi w
to improving its servioes. The good int ntions of the

baokbench1's Rhouldnot be defeated just for the sak of

1t, if done, it should all be in good.faith and in all

fairness. If they are defeated on a motion, it ould

be beoau it laok arit.

T'hemembersare th representatives of the people

and therefore, should be allowed as muchas possible

to express their wishes. Although it is not oonsistent

for members lected on K.ANU tickets to. turn round and

criticize tbeir party, it is o.nly fair to allew th m,

in th oircumetances, to instil somesense o.f responsibility
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in the executiV1 and to confine it within its rightful

limi ts in its functions. Improvementsare, ther tor ,

necessary to ensure that this is done, and that the

legislature's function of controlling the vernrnent

be realised. The idea. of ministerial responsibility

hould be madeto have somesense. In u-tioular there

should be total f'reedo of the membersto criticize the

government. Oneof the functions of an opposition party

is to offer itself as an alternative government, should

the government in powerbe defeated on a major bill, or

hould a vote ot no confidence be passed ainst it.

Nowthat Kenya.is, in law, a one party state the only

way to realise this aim, i to have an xecutiv that is

conscious of th constitution as the fundamental lay of

the: lland, and which is prepared to abide by its

provisions. W expect such a governmnt to resign it

it, in any away, does not asur up to the required

standards.

I t should also be noted that, in law, any member

of parliament 1s fre to initiate a bill. In practie

howver, it is the government that has been left to do

this. mbers have not been willing to utili this

right, and this could be attributed to ai ther ignorance

of the right or d liberat lazin ss, or lack Of

ini tia.tive. Often, memberstend to fear anythil'lg

that wouldbring them into direot controntation with the

governmentbecause, in the ~ew cases they haVi
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initiated private memberbills, they bave been on less

controversial issues, except perhaps the Hire-Purchase

Act of J•• Kariuki. ost of them are however discouraged

by the costs inourred in drafting the bills, which they

have to meet themselves and not by th government. oat

of them, naturally, have been unwilling to incur costs in

suoh areas. It has also been noticed that whena private

memberinitiates a bill, th ministers responsible ha~

opposed them on grounds the..t th government is contemplating

the introduction of a more comprebensive bill CD the same

subject IDa tter, thus rsuaciing the memberto drop his

bill. In the alternative, such billa ar outrightly

rejecte~~ the process of debates as unpatriotic.

It is thorefore suggested that membersshould be

made free to initiate bills whenever they want to, and

the costs be met by the government. If possible suoh

private bills s~ould also be drafted by the Government's

Le~al Drartsman in tbe Attorney neral's Qhambers. To

avoid any misuse of this priVilege, somerestrictions

and disciplinary control, ill the :formof soreening th

c~ts of such bills to ensure seriousness and

thorough thinking, should be set up. This will als ensure

that the bills are in the national in:terest, and for the

benefit of' the majority of the people.
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As regard the seoond tunotion of Parliament,

namely, to control government exponditure, it has been
noted that this has not been perform~d satisfactorily.

This is a function that wa.G intende to be performed

by the opposition party, whose l~ader also had to be
the chairman oi the Public Accounte Co i tee in the
Lecislature. It therefore meant that an uninterested
party was entrusted -ri th this job d ~Ya.sxpected
to do it i"ithoutany partia.lity. Ib.enit i given to a
civil servant or any other app~intee of the government,

one cannot completely rule out the likelihood of bias, and

consequent misuse of funds that is then oovered up in th
process. Further, the Auditor and Controller-Genere.l

who is entrusted ldth the duty of supervising the account.
of all governmen~depart nts is himself a civil ervant
and therefore under the executive. The implication
here is that he cannot repOrt adversely against th
government. But even if he could do this, the

government can easily ignore his reports. Furthermor,

he has been unablo to 0 through all the aocO'tmts of the
various ministr1.es, because he can only deal with one
ministry at a time.

It is thereforeeommended that the role ot

ehecking gOY rnment expendi ture be su:pervised by an
independent and im]artial body no interested in the matter.
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The Auditor and Controller neral should be
·16,.U)appointed by an independent body, like the Publio ~ ~

Service Commission. Be should also b granted security .!t-. ~ ~l
of tenor to avoid any intimidation by the Eltecutiv • '-1"7?1-'.
He should also be: .given an increased number of .taff <J~:v/~
to ensur that an increased number of ministrie t aocount ~~~~

"
are audited in any given period.

Other than the abo e, the President and thus the
xecutiv has also increased his power a regards the

civil ser-ice, which has been looked at a a rvice not

independent of, but subservient to the Executiv. At

provinces as entitl d and. in particular, provincial
independenoe, power was supposed to devolve to the

administration was under th Ministry of Bo Affairs.

It was soon after however, transfered to the office of

to th R onal A semblies or the County Councils, for

the President. Th Provincial Administration was restored
its dominant role as agent of the Executive, and a major
organ of control. Provincial and District Commissioners
resumed their former position at provincial and district
levels, respectively. They were once more the senior
executive officer and co-ordinators of all government
activities. They also resumed most of tho
responsibilities that they had lost in June, 1963,

exampl , the oollection of Graduated P rsonal T~ on
behalf of the local authorities, Chairman hip of th
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Provincial and District Agrioul ture Committe s,

Chairmanship of Divisional Land Boards and Distriot

Development Co ittee.

The most signifioant reassertion of the

Administration's authority oonoerned the nforcement

of Lawand order. 8rovinoial Commissioners and District

Commission-1again beoame th Chairmen of the Seouri ty

and Intelligene Committees and thereby beoameultimately

responsible for law and. order. By the beginning of 1965,

the Provinoial Administration had dominated the country-

sid. It offioer were direotly responsible to th

President and not the party. Tbe Executive regarded it

as a major line of oommunioationwith th masses.

Along-side the Provinoial Administration, i the

oivil service, the authoritarian system inherited at

independ nce , though supposed to be after th W tminist r

Nodel. However, great differences exist between out"

type of oivil servioe and that of :Britain whioh we were

supposed to mulate. Tb latter is impartial in the

true sense of the word and ready to aerv any party

that comes to power. In Kenya hOft~vert the oivil ervie.

has got extensiVl powers. Ghai & McAuslanobserve7 that

a1thOU8hthe independenoe oansti tution inoorporated

the British idea of an independent oivil service

ohanges that have taken place inoe th inauguration ot

'tl ~ ~'bl\~ - ~ ~\i\U\icm In 1964 bav eD a.r d
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towards bringing the civil service more und r th

control of the Pr sident, and thus close the gap be en

the supposedly independent Public Service Commieion,

the service it helps control,and the Ex cutive. irstly,

in 1964, the Pre ident, rather than the judges, was

mplwered to appoint the membersof the Public Servic

Commission. Earlier strong provisions had been incorporated

in the constitution to ensure that neither serving nor

ex-politicians nor public officer could be membersot

the Commission:nor oould membersof the Commissionhold

Publio Office before the lapse of three years on leaving
6>t

the commision. These re part" th manyattempts to keep

the Public Servic COmmiSSion,and thus the CiVil Service,

away from poll tics, and its embers had to be ap inted

on the advioe of the Judioial Servio Co is ion. 'l'h

offioers of the Publio Service Commision theoretically

have Houri ty ot tenur and are only r ovable for

inability to perform functions as a result of infirmity

o£ mind or bodyI or for m1behaviour. en then,

the tter has to be referred to an ind pendent tribunal

for inquiring and confirmed before such a person oan be

dismissed.

In 1964, however, it is the Presi ent that va

mpoweredto appoint the membrs of the Publio Servic

Commission, and not th jud • Further, tho.t the

fUnotions of the Commissionas regards the impoition of

duties and discipline on the civil servants are mad

only with the consent of the Pre ident.8
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There re further amendment of requirement

that no public officer can be a member of the Public
Service Commission and that members of the Public
Service Commission cannot be public officers before th
lapse of three years on leaving the comDission - these
conditions ~~re removed by the second constitutional
amendment Act.9 Even greater utfficulties exist as
regards the powers of the President and th duties of
public service commission, especially as regards appointed
dismissal of public officers.

The constitution expressly provideslO that th
powers of constituting and abolishing offices in th
Republic of Kenya, of making ap intments to any such
office, and terminating any such appointment shall vest in
the President, d that very person Who holds office in the
service of the Republic of Kenya does so during the
plecsure of the President.ll On the other hand, the
Public Service Commission also has power to appoint and
dismiss public servants. The question at issue is, who
has more power than the other? In fact, the President
defini tely has more po er, and these wide po·'ers of th
President have, eventually had the effect of making the
civil serVice subservient to the executive, and actually
made it p....rtof it. It would therefore be preterrable
to revert to the independence constitution situation,
thus ·ving the Public Service Commission more power
as an independent body to deal with the civil servant.
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The situation, as it is at present, is that, the
President has power to appoint and dismiss all public
officers, not only those of the lower oivil service, 'but

also senior civil ervant. Thes senior civil servant
inc1ud th Attorney-General, controller and Auditor-
General Commissioner of Po1ioe, Permanent Secretaries,
Director of Public Pros cations, Dir ctor of Personnel
and Senior diplomatic envoys. '!'heyare all apPointed by
the Pr&eident, and he is at liberty tc dismiss the at will.
Of particular interest are the offices of Attorney-Genral
and the Permanet Seore:ta.r1es. The A ttorney-Generalt s
is one in the oivil servioe. lIe is also the head of the
judiciary. This overlap of functions makes it even mor
dif:f1cult to talk about independence of the judioiary.
(]hai and. IcAus1an remark:

nIt is doubttul if any Attorney-General can
satisfy this quirement [<Or impartia1ity~
in the Kenyan. oonsti tutional system. The fa1laoy
of these provision is that they ar based on the
colonial assumption that the Attorney-General ie
merely a super government draftsman called in to
advis the policy er on the legal implications
of what they are doing. It is doubtful whether
this assumption was correot in the oolonial period
but in a popular government inspired by politioal
principles, policy and law cannot be so ea ily
divorced, and it is no criticism of the present
Attorney-General ~he A.G. then lias , r~ Charles NjonjoJ
to say that he takes as active a part in the governmeDt
as does &1Y minister •••"12

Th idea of permanent secretal'Y as understood in English

Civil Servioe System is to have offioers that are aotually
permanent once a.PPointed, andare not trans~ed from one
ministry to another. It is therefore a misnormer to talk



of 'permanent Secretaries' in Kenya. Other than the

fact that they can be transf rred !rom one ministry to

another, they rarely acquire any technical skillS!

a appertains to their offic • In fact no paoial

qualifications have b en laid downto regulate those Who

are eligible to be appointed permanent ecretaries. It

is submitted that, a means of ensuring independence and

impartiality of governmentministries, and therefore

the wivil service, fro executive influ.enc , 1s to

devioe ystem whereby th se permanent cretar1es,

and indeed all th enior civil servan~ are appointed by

an independent body, though they are assisting the

executive 1a implementing government polici s. They should

also be granted security of t nure to maketb mcomple 11'

independent. In the light of recent deVllopment ho v r,

it would not be 0 neoessary for the oiviI servie to be

eo removed trom executive eontrol, as ev rybody is

supposed to be a memberof the ruling party, which 1 in

any case the only party. The situation will presumably

be 11k in Tanzania where the civil servants are also

ex officio membersof th National Assembly. Pr sident..

Nyerere expresses the view that where there is only one

party, that party is identified with the Nation as a whole,

and the Civil Servants are also required to know the policies

of the government if they are to execute them well, and

therefore they should also b present at parli entary

debates.



1fh iViI service in Kenya.wi11 also be

politicized not only in practice, but also in lay tu

be able to serv KANU. In fact f th oivil erviee haa

been particularly responst to the government t n eels and
's ~wishes. i'bere haa b en a large amount of delegation of ps(" f.,nCh.;rn.

h other bodies or individuals.

Another important area in whioh th power of the

executiv has been greatly enhanced.1s as regards the

Pr sident' emergencypowers. Be has beeh endo d with

special er tha t are not subject to any question by

1ther the courts or Parliament. An aspect of those

powers is the pr rogativ powrs of the Presid nt. Some

of those powers were inherited a poyerS for rly

performed by the Queen of England. A h ad of state th

power automatically vested in the President. In addition

there have been particular legislations conferring

prerogative power on the President. Firstly, the

consti tution provide that the President has power to

exeroise prerogativ of mercy,ll by which he can pardon

a convict, ant respite 0:£ the execution of any punishment

imposed on any person for any offence, or substitute a

less sever form of punishment for any punishment imposed

on any person for any offenoe. In exercising this

prerogative of mercy, he is assisted by an advisory

cOmmittee, which consists of the Attorney-General

and.not less than thr f nor more than

five other members- who include at least two mini tara

and at least one medical practi tion.er. All of them are
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however a.PPointed by th Pre ident, whocan in a

similar manner, dismiss them at wi1l,ex ept th

A ttorne.y...oeneral. Further, the President is not bound

to accept the advice they offer. and he i :tree to

decide whethaI' or not to consult the committee. H

There are also other aspects of the President's

can exercise his prerogative with~t any referenc at

all, of the Matt r to the Committee.

special powers; thes however are the 'subject o:t

specific Aots of Parliament, and broadly, they oover1

1gi lative, judicial and governmental immunities,13

Tenur of holder of public office, dissolution of

Parliament and the formation of government, Eschea.t,

right to take property during emergencies,14 and control

of the ArmedForoe .15

Other special powers of th Presid nt are granted

with regard to North-Eaetern PrOVine , thee were

authorized at ind pendenc by the Kenya.(Independenoe)

order in Council.l6 Th se powI' enable tb government

Th . 1 vJese s 019. ~r cl arly O~ rrid important

to administer the North astern Provinc without any

constitutional constraints and empowersit t Jna~

any law by regulations, espeoially to oontain th

ifta t problem.

proVision of the constitution and infr ge a great

deal on th constitutional rights and libertie of
the individual. They hav popularly been knownas



the "Publio Security Power ," a phrase used merely

to replace "emergencypowers" knownduring th colonial

ra. They have not been subject to parliamentary control

and have been a.ssumedind finitely by the Ex eutiva,

without any obli tory publio E..ocountability. In particular,

the preservation of Public Security Act oontains most of

those provisional

These powers have not been subject to judicial

review and ca.rmotbe questioned in Parli ut. It is only

hoped that they shall be exeroised with due care and

rationally.

Th Executi ~ and the Judioiary

The ex eutive has, in a similar manner, interfered

eately with th independence of the Judiciary. Th

problems arise basioally from the fact that independ.euo

of the judiciary was not ow to K nyans, as it did

not exist during th colonial era. The courts therefore

are not being looked at as the legitimate upholders of

the consti tution, and this is not only by those in

pOlrer, but also by the people

constitution provid s for it.

nerally, 'al though the

Those in power often

c sider themselves as the holders of constitutionalism

and are therefore not that prepared to accept cri tisism

from the judiciary. Indeed, they se k to use the

consti~tion aa a ans of aohieving their politioal

a.mbitiona. The people, in neral on the other hand ar
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not only oynica1 of th judioiary as a guardian of

the constitution, but also do not understand. howa

oourt of law can overrule what the President ha said.

It i therefore sugg sted that the powers of th

~udicial S rvie Commi ion a regards control of th

officers of the Judiciary should be dened to lessen

executiv influence e.l'~the judioiary. Its power hould

not only be limited to the lower judiciary, but it should

be empoweredto appoint the judges as well. If iDecessary.

accomodate this, so that really respon ibl

the compositicn of the oommissionshould be changed to

opl are iSh
The seouri ty ot r:

-J:. '.
tenure of the juds should be put inte praotioe. This # fA-,/\.,

entrusted with this important function.

the judioiary. A few expatriates a possibl should

me s not only that the bench should be AtricaniZed., but

also that the ex cutiV' should refrain from intimidating

HOlfever, to ensure that the judiciary does not

be enlisted for judioial sernc in the country. In any

case, most of them are far-removed from th aspirations

of the oountry.

only to th extent of containing it within th

overstep its pOlers, a system should also be established

for control over it. This therefore means that so

measure of executdve or parliamentary oontrol over it

oonsti tutional provisions, is neeea y. Thi type

of control hOii1irv&r,should not be to the extent of

making the judioiary subservient to the xecuti va. The

executive must respect the oonstitution - as th
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CHAPTER FOUR

CONCLUSIONS

In the preceding chapters, we have notice
that thel"E?is notvhat Call strictly be called sparatio
of povers in KeD7a. Indeed, even the British typ.
of institutions ve copied cannot, strictly speaking, be
said to have sep ration of pow rs. In Britain, however,
ve c n undoubtedly s y that though the doctrine ot

separation of powers does not apply in its entir ty,
the level of separation of powers is uch higher than it
is in Kenya. Fir tlM. in Britain, it is Parliaa nt that
is supre. nd not the executive, as is the case in Kenya.
Secondly, they practise multi-party system and thu
hav the neces ary checks and balances that it n eds.
This eana that the executive and judiciary work hand in h d
to realise their cone ption of good representative
gOTernment. Their separation of powers v s even more
expressed vhen the leader of gOTerna nt in power had to
resign when his .ern.ent vas defeated on an iaportant
bill.l !hi vould not be the case in K ny •

Tn first conclusion, therefore, is that, K ny

a any other Third World Country of the Co onve th,
h only been too eager to accept th benefits conterr d
by the reception of English law, yet thi accept c
cannot be tak n beyond mere lip-servic to th doctrin s
and beliefs that appertain to the English laVe The
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doctrines have only been accepted in theory but far
filo.beiag practiced. Indeed law and its doctrine are
used by the government and those in power to maintain
their positions. The basic source of this problem
is clearly the issue of legitimacy.

The institutions were, before indepedence unknown
to KenJana, notwithstanding the fact that they were
reasonably developed in Britain. The colonial government
was authoritarian and never practised any rul of law ia
Kenya. The result was that the ajority of Keay~ saw \~W

no more thaD a8 a coercive apparatus of the state to
command obedience. They never had a chance to see some
of the English doctrines of law in operation. So, even
at the time of independence there were very few of them
who could take over froll the officials of the colonial
government and one thing that is in practice even now is
the hiring of expatriates to lIanour judicial system,
the argument being that the Africans are not qualified
for the jobs •.

The second cAnclusion is that a misunderstanding
still reigns as regard the personnel of the Executive
and the Judiciary. During the colonial era, judicial.
fUnctions were pertormed by the District Commissioners,
District Officers and Chiefs, who were at the same t1m
the administrators; this has lIade it difficult for the
ordinary person to understand that the jUdiciary and the
the executive are two different institutions, and further,
that the judiciary is there to protect the individual



public on those issues, and no type of educatio can be better than
putting the beliefs into practice.
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against the excesses of the state. The government therefore
has to undertake the responsibt~ity of educating the g nera!

The people ve a fear of court a d the inaccessibility
of the latter eans that courts would be usel ss the
guardians of the people's eonstitutional rights. Th
governm nt could perhaps organize a series of lectures or
introduce uan awarenes of the law" prog!'a e ia the

literacy classes and in addition reduce the
adult/tees to be paid in civil suits. So that p
CRn be encouraged to use the courts ore often. There
are people who p rhaps due to laCk of Money or ig oranc
of their legal rights, decide not to enforce the t or
do not know they could enforce the right • respectiv 11.

If there could be mass dUcatioB of ost of tbe people to
legal

their/rights, it would go a long w towards legiti izing
the inherited institutions, and indeed Mak them
appreciate such doctrines as that of separation of
powers.

It should not be overlooked that tte ts v been
made by the Law Society of Kenya and the Legal Aid Centre
to reach the people through radio programmes and the
press. But until ever7 Kenyan i literate, and the
poverty problem all vlated, it cannot quite be said
that such progr es help the rural masses. They
definitely help the urban ~lite but, not a m jority ot

the illiterate folks in the rural areas.
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It is the task of th government to ensure that

the majority of Ke ~ are able to disti.gui
betve n the three organs of government and' the
individu 1 holders of offices ,under thos organs.
It has been the practice'in Kenya to have politics
of personalities r ther than policies. Most peop!
associ te posts with personalities so that the type o~
'democracy' in practice in Kenya ie not as a result of
institutional legitimacy, but charis atic legitimacy,
The Constitutional System is accepted as v lid and pro r
merely because ce~ta1n political leaders occup7
key positions, and ot because it i the right 8y te •

It is the institutional legi timac," that we require
in Kenyaand not charismatic legitimacy and this can
only be achieved it a generation of politicis
voluntarily retire in favour of another within the
framework of the co stitution. This is still very f

off in Kenya politic where leaders, once they come to
power, would like to rule for life. hey are not
prepared to accept 10s8 of office in favour of SOli

other people. This i wh7 the law and in particular
the constitution has often been used as an instrument
in the struggle for power rather th n as an ~mp1re
above the struggle.

We have se n that it is the constituion that set
out the three organs of government and the • chani s
by which they are kept independent. It is~ also, a
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document that was drafted with the imminence of
independence, and thus was non-existent during the
colonial rule. Ghai It MeAuslan observe:

~.•••until very late in the colonial era, Kexqa
had no constitution, and political activity took
place without regard to the constitUtioual
framework. The ultimate arbiter of power was
the colonial secret ry in London, and he was
not bound by legal rules •••"2

Although the existence of the three organs was

wielder of power. The idea of representative legislature
was i lstence quite early in Kenya, but 1t was
not until the late 1950s that the colon1al constitutiofl
addressed itself to the problems of limiting executive
power, and thesecul inated in the 1958 KeD1a (constitution)
order in Council, and the independence constitution, 1963.

The iudependence constitution was henceforth to
be regarded as per anent and an umpire above the politic 1
struggle. This was seen to be the case during the first
two and half years after independence. Since then, however,
the constitution has been amended with utmost aas on
numerous occasions that as it is now, it has completely
lost its original nature. It is now no more than a
means to an end, those in pONer quote it to support
their actions and gain temporary and passing
advantages over their political opponents; whereas
those aspiring for the political posts also quote it
to give ligitiaacy to their aspirations.
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have been designed to i crease the powers of the
xecutive nd conversly decrease th powers of those

institutions whose function it is to try and control
the executive, and in particular the courts. In the final
analysis, executive authoritJ is exercised through
powers a d procedures contemplated as exceptional by the
constitution. The enueats cOl'lBtitutea egative aeasure
towards the problem of 1egi ti cy, d suggest. a return
to the colonial era. They leave the document unpredictable
and dependent on those in power, namely the executive.

Many of the safegu rda against abus of power haY
been dismantled. The mergency powers, first applied
with the approval of parliament to the North-Eastern
Province, DOW extend in an amplified fashion throu out
the country. There ia no require ent of Parlia entary
check over them. The significance of the coastitution, a
a et of checks and balances on executive power, h been
reduced. Even parlia ent's function of control has been
whittled down. Not only are4ections Tigged, as the
election petitions reveal, but the t chnical disqualificatio
of certain IfdisgruntledH candidates show that the
government does not have th support of the majority of
the people that it claims.

On the legalising or the one-party state, Ghai
and MeAuslan ob.erve:'

"•••To introduce a one-party state by law, to b
all opposition parties and problaim KAND.the one
lawful party, would be to alter drastica11y
KellY 's image as an evolutiGnary mature state •••
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A legal ban on opposition is a rather crude
use of law tll. maintain onesolf in PO"I r, •••t

a more sophisticated appro~ch is so to exercise
\)O'eleTS U1ci t:. 'l.:~ t.h.at. n ()'P'P0S t.'\. 'l\. c: t
finds itself virtually unable to carryon
bec use it cannot reach its supporterF ••"

Be it as it may. that opposition part5es have been,.banned in Kenya, and tbat KANU is tbe only political
pa.ty. The govern ent hFs found it ore ~ppropriate
to use the BureauerRcy, rather than KANU 9S a political
party, to mobilize the people for development. This
haa had a negative impact on nation-building because
the people are ore aW8re of their tribal, r cia1 or
local identit~ as oppoed to having a national outlook.

In the final analysi • w have se n that Kcny
haa not be n pr ct18ing the doctrine of seperation
of powers in ita strict sense. The con titutional

r~
provisions in thi respect establish a sy tem of
chelDltaand balance and not a complete ae:paration ot

powers. This if put into practice wo~ld be quftide
for a country like Kenya, where, in fact we do not ne d
a complete separation of powers, (which is in any case
impracticable); we need the checks nd balances system
as the constituticn envisaged in 1963 before the
amend ents that followed. The executive has hO~lever
reduced these checks and balance to the extent that
it is still the e cutive that is supr me. We
acknowledge the fact that these doctrines have not
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evolyed out of our society, as was the cas in England,
but this should not in aD7 way preyent the operation
of the constitution as th ."reme law of our country
worthy of respect. The government should re pect the
spirit of the constitution, and Dot merely use it as

raeau of pepetuati g itself in power.

The foregoing observations notwithstanding,
the future of constitutionalism and thus eparation
of powers does not depend on the constitution, but on
th actions of politiciaDS who have us d aa their
cushion. the argument that certain cODStitutional
pro"t'isioDsaust of nece 8ity be suap nded if Kenya
to achieve a fa ter rate of economic develop ent.
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7. Lytt1eton Conetitutio: Additional Royal Instruetio

13th April, 1954. It was a product of onsultatio
with the political leaders by the labour and
conservative parties' colonial secretaries, after
the latt r of who. the constitution was named. ~
(Govt. . otice 582 of 1954).

8. Gertzel, supra, pp. 20 - 21.
9. Constitution, s • 4 - 8.

10. Ibid. t s. 9, .12.

11. S. 7.
12. s. 8.
13. S. 13, • 14.
14. SI. 15, 11, 6.
15. S. 16.
16. 55, 16, 19.
17. S. 17.
18. S. 22.
19. S. 106.
20. S. 42.
21. Act No. 28 of 1964.
22. Act No. 40 of 1966.
23. S. 340t the Constitution.
24. S. 43.
25. s. 59.
26. s. 33.
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21. lOth Constitutional Aaena.ont.
28. s. '3.
29. S. 38.
30. Ration 1 A se bly (Powers nd Privileg ) Act, 54.
31. Ibid. • 6.
32. Jackson, T. The Law of Keny •

33. I.C. Debates, Vol. 525, Co1s 1061 of 23rd March, 1954.
34. s. 64 of constitution.
35. Cap. 16, Lava of enya, S. 12.
36. Judicature Act, Cap. 8, Laws of K nya, S. 9.
37. S. 63 constitution.
38. e.g Magistrates Courts Act, 1967.
39. Cap. 8, 8. 6.
40. Emp oyment Dill, 1982.
41. S. 61, 64: Kenya Constitution.
42. Ibid, S. 62.
43. L1925-1 A.C. 578.
44. Ll912-1 E.A. 137.
45. Judge Oyeaade as quoted by Nvabweze: Constitutionalism

in the ergent States, p. 146.

46. Gutto: .Netes oa . e Rule of Law & Constitutional
Propriety of 80m. develop ents in
the e~a Government. IDS Working Paper

o. 348 (Hi.eo).
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CHAPTER fHREE

1. Official Report, Bouse of Representatives, Second
Session, First Parliament, Vol. III (Part II)
14th August, 1964, Cols 1707 - 1910.

2. 1966, 5th endment Act No. 17 of 1966.
,. K aya Gazette, 4th June, 1982.
••.•Odinga: Not Yet uru, supra, p. 303.
5. Gertz~l, supra, p. 146.6~ Ibid. at p. 145.
7. Ghai & McAus1an, supra, p. 246 - 7.
8. Constitutional .Amendment Act No. 28 of 1964 as it

amended sect ans 186 (2) and 188 (1)

9. Act o. 45 of 1964.
10. Constitution s. 24, and 25.
ll. As was rule ia Mu.reithi's case.
12. Ghai & McAuslan, supra, p. 250.
13. Govt. proceedings Act cap. 40, Laws of Ke~ •
14. Preservation of Public Security Act 57 s. 4 (2) (g).
15. Kenya Conatitution s. 4; Kenya Mil1tar,r Forces

Act Cap. 198, S. 116 - 7, Kenya Military Forces
(Military Council) Act Cap. 198A, Se. 3 - ,.

16. S. 19, now it is S. 127 of KeD1a Constitution.
17. Li970-l E.A. 162.

18. Supra.
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CHAPTER1i'OUR

1. Callaghan and is Labour Part,. - defeated by

Mrs. M. Thatcher's Conservative Party, 1978.

2. Supra, p. 509.

,. Ibid., at p. 512 - 513.

4. Constitution of KeD18(Amendment) Bill, 1982,
and Election Lava (Aaendment) Bill, 1982.
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