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Co ulsory ~tor in ur cc h 8 been he 0 ject 0 a lot 0

c oversy 1n countr tes .Tlu type Of in uranee 1s
1 in an her cit1zen should b nc me

a eople lee e.
In thl pa er ,I i eu the socio-economic a pe s of

Co ul otor In ee d t 1 111 in lve eaes c
to find out the e eaused by th tor 1nd stry in

o t ve the countr r hould e 11 f•
er of'm cci ents that C'C r on our ro en

tho h not ry y r orted in I ti
an f'r1nd 0' 1 tell you ry no a d then 0 h trs ie

r-ea eci e t 0 'father ,a if'e, dau ht r. T ere e .fi1 -
up in h1ch everal eo 1e are 111e at one time, collision
bet een ehicle ede tri knocked 0 an killed
or inj'red by rec less drivers. I inte to sho the d ta and
t tl tic 0 the n ber of road acel ent on Ken.van roads

dd a e caused by th
Secon ly, these oc1o-acono lc sect wl11 ha t -6e

lOOK into in thelr i torl p rp cUve in or er t to
tan h it bee nece sary to e 1 II tion t
inc our :La on he opted t it'

ent 1 it ill e eessaI'Y to trace the soc10,
e n 10 Ituatlon in the U. t t mitis ed the ass of
th reI t Ie 1 I ion.

1. Roa trafflc ot of' 1960: artlc ( 1 hts ins
in urer Act, 1930 extended int the case of loto Vehicle I
Insurance by the 0 d rattie Act, 1 O.
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Her' hen, is '.he" o pose the crucial ques ions: .,ha1protect1on
is o~~ered by the Act? To .hom is this ~rotection offered C.And
ho is it administerea? These are some of the qR I questions that
every policy holder should ask himself. He knows better just ho
much it costs to pay those ever increasing premiums. The cost offthe
motor insurance industry to the insured is extremely high, and the
least that can be done is to make 1t clerar what protection is
offered by the Act and to homo

A discussion as to the protection given by the Act \.,111invariably
brin us to the afore-menti~eQ controversy. vihat is the controvessy
all about? Perhaps the fundamental question beung asked about
motor insurance is hether paYment of claims should continue to be
based on a findi o~ fault. It has been found that adherence to
fault as the criterion for payment is the sourVt of many of the
deficiencies in the present systerr.. This tort~Te£ligence aspect of
Compulsory motor insurance is the b1g est ~roblem cau e d to any
victirr of a car accident toda,f. T\,ovehicles collide and one driver
is badly in jured. no assuming that both drivers have liability
lnsurance,under the resent system ~ the injured driver ould
have to prove tha~the other driver as at fault in order to
succeed in his claim. The other driver's insurance compan~
to hom the injured driver c::'laims,will obviously try their leveL
best to deny liability. The result? A court case. Anyon who
has been to a court in Kenya ill kno~ that they are usaally cong-
ested. The court case ill take weeks or even months before it is
as much as mentioned. The trial itself ill take another couple
of months , and all this time the injured man li}.alyingin hos -
i ble with his bills mounting every day.



He is out of work and is not earning,he has expenses to meet at
home and his doctors are eagerly awaiting that 4,000/- fro~ him.
Ultimately,he will only succeed in his claim if the court
enters a judgement in his favour;that is if the court makes a

finding that it was thro.gh the other driver's negligence that
the accident occured.lf not, the injured man loses a~l the money
he used to engage a lawyer,he still baa his hospital bill to
pay,he has been out of work and unable to get any wages and he
does not get compensated at all.
It is all very well to say that fault should lie where it falls.
But in an instance like thIs, considerIng all the money that the
poor man has spent paying premIums to his insurance company, there
clearly has come a time when something will have to be done to
improve the present system. This is but one of the many problems
that would lead us to the thought,"there must be a better way".
The United States,Australia and New Zealand have for sometime
been working on findIng such a better way to deal with the motor
insurance industry.New Zealand has introd*ced the Accident

-Compensation Act,1972 under which every person injured in a car
accident is entitled to compensation in lieu of an action for
damages.This sys~em is not ~based on fault as in tort,fault
is not the criterion for compensation and third party liability
has been completely abolished.
In the paper,l intend to potray the various alternate systems
to the present one that would,I believe,be a great improvement
on the system as it stands today.
Before embarking on the aetual body of this paper,it will be
necessary to understand firstly, the meaning of insurance as
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weatern e~nomlstSl know 1it 1todsW-iand secondly, to 11r~e; the histo-

ricml deve:lopment off' the IJ!llsurance law fiom the 15th centiullYr 1t ' s;

ra'C(!;-ptlan lm110Kemya, and 111;'Si prac1i1se 1n the cOUllltr~ 'todaw.



CHAP'!' ER Q.11i1:!. =

t: •~here is no single defination of ( insurance as the purposes
for which the definations of insurance are invoked differ. The
Lawye~ writing about insurance law would define insurance as
"a contract whereb~ one person called the insurer , agrees for
a consideration called the premium ,to pay to another person
called the insured or assur,d ,a sum of money or it's equivalent
on the happening of a specified event." j3

The economist on the other hand ,would define insurance as a device
for the transfer of some risks of economic loss from the insured
who otherwise would have borne the risk, to an insurer in return for
a premium •
A Sociologist would de1"ine insurance as a device whereby the parti-
cipants provide fi~ancial compensation to those among them encounte-
ring the many misfortunes or contingencies that befall humanity.
Each of these de1"inations throw some light on the nature and scope
of insurance .However since the business of imsurance has become
so complex over the years ,no single de1"ination can cover tall
of it's many branches.
In it's fullest sense, insurance can only exist when, (1) aperson
has an inte2S8st in something which can be valued in some comm-
odity valu~dby his society; (2)the thing in which he has an inter-
est is subject to aloss by peril eag 1"ire or diseas e;(3)a sub-

P~op~ -t.-stantial number of.. other pabplebaae intersts in similar things,.."
subject to smn similar perils ;(4)the chances of losa from that
peril can be measured with some degree of accuracy; and(5)the
desire by enough members of the community to share each others loss-

3.0sbournes' law dictionary 4th Edition p,178

es •
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Life is' ftul1 of risks and:.eNery humanbeing is: mtced with the poslI:1-

bility that one daw , one those hazar~s thmt form part of life will

bdaJ.1 him and <mUse him or his sullYiyona somefllnanciail. losa. The:

purpC>seofr inaurance: iSt to a:ompenaateOIr in<lemnitrythe 'Wietlim ftbn'

the:.:trinaneial loes swfttered as a resul1t or the risk83 or l11fe •

Insurancre does nd. t set out to eJ..iminate the.:loss , and cannot stop

th~ disaa"ter or misfortune; frromhappening. What,it dioes is to soften

the blo~ in a purely :trlnan~al scaiaeaense b~ ofteering monetary co-
mpensation to the::W1c=-1;ilJlthereby plaeing him in the same financi&1l

posit1om as he was berone.

Insurtmee maybe; ~w1cfed into ~,L) assunance 0lP' li:tre c:onv8lCts ,

and~ (2) indllemnity OIr non-li~e contrQ4:ts •Ineemnity eontra:c!U:sinc:-

lude: :: liabili ty , fire:' , motor vehict:le,perlronal accident atc •

Insurance crouldiail.sobe seen as a :flormot aoeia1l seeuri ty dev,icre

which offers) :f.iDanc:d.alassistance 1to insurere wicrlims;on sj.lJlilar

lines. T.hee-:xtemfed family system cl:tt whieh is, e:ssen.1tially Mrrie:an

in oFigin W&lS the: etm'lie:st :tomn 01r &Ocial se~ri ty arrangement pnac.tise
5:i l!Ii A:irriea. •

~~part from the exetended familysystem wh~chwas by it's very

nature a sociaa seeurity scheme, there was the age-group associat-

ion and some clan UDionswhich a·fcted as mutual insurance so<d.eti-

es to their members•'!'he age group- associations mainta4.ned funds;

built by individual con~ributions trom members. These fUnd~were

collected periodicmlly alimost in the same w8.¥as indu&trial li1'e

as~rance
;

premiums are collected. Mensah also

« ~
Ii.. Mensah E. InsurancePplicl condittiona:; in .Afirica: Conference

Papers'~l otr The Ins.ura:'<l1ceInstitute Of Nigeria, ~ol. lv, 1975,

p•. 100 •



ata tes tha¢ 1rrom the :funds tmua collected , fUnerml expenaea 1rbr

desaased members were met. Where a member d1ed w1thout maki~ some

mamer1aa pnoyie1oDa to tide o~r his dependants during. the critica~

period immediately fiollowing hi~ dea~h, either the extended family

or the; age; gIroup 8ssodation would take:; oyer the :rresponsib1li ty

of maiatadning the deceased·sdependan~. until tkey could stan~ on

their own feet.

THe m:)neepit oft' insurance is theref'ore not cromple.tely alien 11:0 custo-

mary or traditioaalpractiess in ~ic~ W~mu8t agree however that

modern in&:ulnmce as practiaed today is.; f'orei.gn in many aape'Cts to

our customary practises. In Keny~amoDg the Kamba, where the memb-

er of' one clan haakilled the member of' another clan, then he and

his f'ellow <tJ.anmembers must pay c:rompensa,tion or"bloodl money" to

the. clan of' the deceased man • Fo%!'a ~ the bIood payment which
6

was ca-uled "maambo"; was~ eleven cow.s, oneehll and onegoatt

througllJout most ofr Ilaehakos D1stric-t. x$-1ltumbulJya the t'maamllJo"

was f'ourteen cow.•, tw.o bllllls, and oae &pat. 7

For a lIOman, thee b'Jloocliprice was f'ouJr crow.'s,a', bull and. a aPa1t.

Im Ki~ ,Mukaa BDan! and Mb1tini , it was f'i ve; ccx)w.s, ODe bull
8

and one 80m.

The person respoma1b1e f'or another's, ~eathi

is.: JIOt r~lred to PSi' aill the bloodl money himsel1r. His·~elan helps;

him once- he has pnodbc:ed the f'int COWl' gOIll.tand; bull 1l!om hi IJ; own "
9he-rd.

K »
6•. Eugene Cotrantls Readings in African Law- Kamba Customary

Law pg. 157-58 • E A L~, (rq6~

7. ibid _, p 158 •

8. ibid., p. 158-9 •

9. :hbidl.., p. 159



A car ful £lcco i ko t In c.•clan rou here re1ationsh1 1
r·lrly clo c , of those
F rthe ore 1t 1s la~

o a the cattle n ny part cular e se •
o ~ n in advance hie m rob r '111 have

to fin- th cattle tho next t1m the need ri ea. Each n knove hi!

future 0 11 at10 • "lh t a ent mal C tolf1U~ hel" clan memo l'

ay It bot or blood mon~ roe in 0 enc

bt; the iver do not e.xlect h"r co" to b retu n d him la-
t r. It 1 d 8 t;- rticulurl., .'l,ortb It to tile t on t 8 ob11-

tlon n hi matt man ill 01'1'0 t: ff hiB
10~a y csttl •de ht l' h tl1y in or'er to obt :in the nee

.a~ba c to~.h s ean modlfle~ to accor' Ith mol' er. i tu t t onr •

tf a m n 111 a other and 1s char· d for n court, he i' till
1 Ie to .P >J the blood 1I ney - but only a propor' 10n of 1t ro ):\

o.n .:,unlsbmet 1 ta.en into ace unt.
.6. ~zut'\.l kill d "usyok... a 11 gu w1th 11 knl!'e•.

or x.e.mplein 1 :Y't rhIne aye
11

'Ie ent to

1'1en for even y as. On his reI ase, th 111 8. Kim. 01 era
s re h t he should e r 1 aeed 1 co
blood a ment .12

fr m th eu tornary

n£ th Nan 1 a parently, bloo money a p y ble her one a n

111e no her. It a yable 1n the fo of c tIe nd one a sin
cl n me b r jo1n d and 1n help1n out the1r k1n 13

•

'rh saae ract1s a obs Med. on the antu of r rt Kaviro-
nd 'hore iomlcl'e and th

1"
a r re 1bl by compensation in th

tor of ca tl •

10. bi~., p • 1 9.
1 • C e d1 c ed b th Loca atlve Cou eil - l..'inute 6/1 7.

2. r-a p .•1 •

1 • nell " and! Customary La tt • 3 - 4 •./

I 4. S e ~ .ner t ••••S Y "Th.:::.=c_B==-=-=-=-==-==-==-=-===-T'!r==-..:.=-=-=:..:..:::.:....::-..::...;;::o=1:,:1-=:;t-=-1-

tems t •
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other in tance of a security system ae pr actised in tradi tio-
.,., lu. c, .

nal circles is one clan's crop is destroyed by ~ire or locusts_
That clan ould not suf'~er famine because other clans ould
provide them ith enough food until their next crop.

One instance that fits in ith the estern insurance is the
liability o~ family and cIa n members to contribute towards the
¥ y1ng of pride price or dowry .The husband to be never ha s to
carry this burden alone. ery clan member con.tributes in one ay
or another •

Thus there ~ vere and still are many instances here
clan members are obli ated in aome ay to contrubute henever some

e.calamity befall one o~ their kin.One hould evalua insure nce in
the context of a iven s ciety and it' evelo ment and needs •
Problems arise only when one trie to ev lllate the rican securi ty
system in the estern sense. There 1s no doubt that there are dif-
ferances bet een the t 0, even thoL\h basically, the:','have the same,...

ideals .Under the African system f.or ex Ie one does not have
1?i'. to ay prem1 s~n order to t.e- expect help from
his clans~en .It 1s an obli at1 borne of trad1tion and custom.
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CHA 'J.!. TWO U RA Y

T ]; HIS'l'ORICtL I~- t;I\ E L '

{a) History up to 870

shil.8 and their carg es

or 19 L-t'-'

had ltt6~in the und r'riting of
lr.:

against perils of' the sea • The
'Ihebusines of insurance la~

ti 'tory of marine insurance can be tr ced ac lthout break to
the 1t al.tan traders of' the 13th century, no it was y the ~~o!(.bards

16
~parently thut it's practise 'as brought into gland. nsur-

an e contracts tOOK. _ the form of a bar ain bet een those
inter-eeted in a j arine a enture and.other traders ho were will-
in to take a ahar of the risk for a money consideration. Barg-
aine of this kin too pl ce at kno n meeting places, one of
"hich , Ll '6 ff' e aouae in L n on , gave it's n e to the ass-
eiation aIld brok I'S hich came to be no n during the 17th cant-

u ~. us Ll y.ls.

Later in ivi u 1 unde 1'itel' an also societies or companies}
c..I'me leI' h urJ, be- , a all to nder-t.ake as urances on human

life a~ a 'e.lnst he ris 0 ire. I~ 6ihe nand in dand ire

and Life 'ociet . 17,as estab11 hed)ana in 1710)thE: Sun F~I'e Office.

Such in urance bod.es ,

oan fire buat neas .r-e and pr~pered I

hether they ere call d societies ,a so-
]rom this time on~ards lif

c1ation~ , offices or companie, ere in fact common 1a ~artner-
Ship of a s ecial in constituted by a deed or settlerrent wnlch
every member- had to 61 n , and ere managed by directors

15. ee aoul Collnva 's ~~==~~~n~su=r~a=n~c~e , 3rd Edition
publ. by S\,cetand Maxwell Ltd lS7C at p .lL7 •

16. ibid ; p • lv7
17 • ibid. , 188.
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Th... only l' ooy of trad I' c 1 01'1 in lly ootain t e
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lat10n from 1876 to;946~
Ads..h1l the Companies" ere gradually applicable to th form t'on

f inouranc companie, a s ries of enactments er as ed in
j1.n land bet .•en 1870 1 46 • The purp se of these enactrr.ents

as to protect the public from the effect of mu hroomin ro th
of insurance companies lackin the financ1al resource necessary
to carryon business afely. (In Kenya this as done by the format-
ion of the Kenya Re-insurance com any.) The striking increase 1n thE
numb r ot' insurance compan1 s durin th previous century, the
accumulat10n of insurance funds which they controlled, andthe
constant extension of their busi ess to new clas es of ria s, ma d

such 1e i lation imperative. By the Life
Act 1 70 all ne 11t lnsur ce comp
de osit £20~OOOin curt.

urance Companies
ere required to

By the ployers Liab111tylnsur cs Comp ie ct, ~the bu-
8iness of mployers 11abilityas dealt 'ith in same 8Y. Th
Assurance COiliPnies Act, 196 ,f applied this principle otcontrol
to ire and accident insurance nd bond i~ e tmont hue ~~~

....,1 ced t c ~(J!ts of 1.070 and 1907. ~

..otcr- ins r nee business as added by 5.42(1) of the Roa Traffic 1
Act , 1930, an aircraft bu iness by • 20 of the Air a~i ation
Act, 1936. arine and Transi~ insurance hieh remained the chief
forms ot insurance business outside the fold of the ssurance ~
Comp i~s cts, we crou ht 1thin i~ by the~ssurance Companie
Act, 946.
( ) The h1 tory ot in urance in Kenya

In the a nce of peciflc pro-laions, the general la' go ernlng
of contracts.21 Ho ever insurance makes many1n urance is the 1a

e ceptions re arde the 1a •
The JUdicatur ct , - 967 in • 3( 1. set out the arlou

catego le ot 10 al rules in eonform1ty ith hleh the juri diction
of' 11 cour s mu be xerclaed. These rule on .lat 0



of th -t ce of th co. on 1 • the octr1n or e ity an
t,ae atutes of t er I .pIi ation in

ception d t •

orce in 1 nd on the.bjqo$ ~S attoajoo1
.08.t.q saIlod

lace un er the frican
tn u st, '97, th r

The rli t r ce tion 1n Ke a
Orde •.•In- oun.eil, ~iC 1 at
so t ~a 1rcumst ce p itted,be

too
ed ut jurisdiction shoul

erelse u ,on the r1ncl~lc
time..-

18 t r the~be1nof; and 1 confo lity Ith, the substance of th
in fOI'e€;

Orin r c 1_ th dop d ro 1 d aeed main y on
t e 1i h Common La •• odern in urance haa to Ken a

in th be 'innin of th1s c In ~ 04 th Lendon

in
1_lre 1n ur-anee com

22
flY ",p inted a. enta fer fire in ueanc:nc. L nc

bus1n 1ro •• The o a1 ~,ch ur e the 1'11' t
comp ny 0 0 nit doo in • 1 br ich 11'1c 1n K nvs in

192 folIo 'ed by the Comm rei 1 U ion 1n 192 .by 1 61 there 'Ii %'0 140

1 u no o nle 0 er t1n in K,.ya ~d tran actin bu 1n e in
11 c_ e !' ins r nee •

l' th f~ct thatthe 1n urance Indu try 1n Xe thE
b g~nnln 01' hi century, fe Af'rlcan ven or no p G os life

ssurance policies. In 1968, only 70,000 k nyans held l1~e assu-
rune -011eies; and yen h it c be onr1dently state tbHt v ry
f of those 01 leies ere he by at lean .24

es 1s not b cau lnaurancepr~1 8 busine h ve b n

yon th m e and com r b ne10n of th african, the r on 1s

that th african at tutor11 di er1 inated a a1net durl the

21. Th ContI' ct ct , Os 23 L s of eny ,-
(( ))

2:..,. In ubl hod by th L
...• is-

in ur-an ch, 19 4.
\

I( • » 2 " 1i hed byth•• J"O Iruk' u-In r ace p , 1., 'u

C xton Lt •
cc )}

hin \\~c ho Controls Indu " tAfrican ~ .IU 1"



t'ootno1te 24 c;Qmtd•

house p.180. /



aucn ect on 1 t th ove nor ho e isi

-l~-

colon! 1 a 1n1 tr tion. he f1r t t tut to , nt t e Ckf to f,;a "-S )

out llt' 011cl n Y..e a 1n
1 1 h r L1 entrol )

0 1n e 0 1 or 1nenc OJ r oal s 9.4. (rt;
0 h n ur 0 ct ,1
n _r h e 0 p n a her h n on .~rove y

th v !'n r-1 coun 11 , coul t ell nee bu 1n
i n ~r10an; an th ro n ithl .. t 0

b~ lr 0 .2 of b h ch pro 1 ed:,

0 r on hall ff ct any lit OQ

ie unl h.... fa of Of-O 1
cond1 10n at Jct1n h 0110 h v

•7ir n a ov d y h Chi f 10n rtf

(1) 0'"oti n rob1bl 1n or 11c1t o y 11 aS8U anoe
"

l' .•0 1 ho t i t obt 1n1 r1tten r It

1 1'1 the ro inol 1 10 r 0 the ro 1ne j hleh to

c 1n or 011el ~ t e c rr1 ol'.Th Jt'ovl et 1

on h h le ret10n to t u or t. 1 ue uc
~

•

I ny a c 1 r i e a x . t1 n

1 n of h 1 tl b Y lther to/th1 P r ,11n
1\

on r)or th rovlnc1a comm s loner.
. e ion 1 .h t etor t '" .1nl t tiv

o 0 n for could e tl 1 th t 11 nt

1c e 0 to hol' ch cer 1e h Or -

C....,1e . 0 y • 94' •

• • • •

27. C e a, 1 • .(3 •



ina c ve no idolln • isut ce r 1y speakln, ne chi f i'act-

01"0 se m to h ve been 11t racJ-rlID" the -a.rt of th~ urr-acan, Thi

, as to ensure that the af'r-i' can could t Leaet re~d, even he co It

not r the _ 11 mplic tiona of hat h 'as g6ee a ~ to.

rrrthe se ct z-cum t ces, i i auld a•....eav tha t he holt: le i s1at10 n

. 8 not only unr asonably d1sCrl rr..1 ot1"/c; but atco mise ncai ved and

th .re fore 1nce.- hle f rotectll ifr'cans •
. h 11 all h a been aid, th ~ reg' 1t a, a that the " del' r1 ters

ele effectivoly di our

fine .1' L to 1 ,ceo/,-

Cl'dinano al so ar 1.::1 J

0 801101 tin , or failul'~e to lflVl- U •..Sa.l for::. a1tee I••,: S

reoulree31 , a pens.~ty or 2,0")0/- rin~ ~u e !.j vl,t

0 y fo 1 rod nde rl , Q t~ d 0 in l' hL

bu lne h de ] h ~.f nd ch c tr-e L t. 32, 0 (. v e n f" nee •

'!'h ces t "auld he e been u pro crt one l, 0 t e rat rnsJ Gt.'1d the r

that r1 an faun h1mself den1~d one or th. ,0

ace ",tabl sec ritle for b k 10
'vu colletorf.'ll.

the 1 ,a ourane~ ,110y
"

.-.... _ J ••
• ibid., .•7(1)

~r
31. • of ...he ordllHince 0 194~Z'eq l •...•ed)"b~fo e r.ro ...;or.}ul f r-m l< as
cce tad fro african, 1t had t be· r the w1tnea of' a per 0 Sf- ·t~

b w er r 0& b~ n tiee. 1 th zzette.
oc. A3 EU~'ln nc th a _ ttfrica in

Kenya) by O. heal, 1974 •

a

1 64, only
uranc ollQ1ee

0.5 of the ;opulat10
u v r f ot th

o set ftfr1c' hel l1fe33.
a.h 1 L ~r1e ns- ho



. ins l"a nee-~-----
In er rely n the rinci leI h~t b· the 0 erat1 n o~ the 1
o chane, th i rece! d for 1 r of 1'1 s

iven peri o tl , b . re th no to eat
the liabil1ties incur d. 4h ace tanee _ an in ur- ce f'or

il an dul 1 eau a ainat one event, thou h eslrable In
t cour e of Inese , nd ers th r1oc1 le ,and in ch
a c e it ls u u 1 for insurer to ein ure a t leact part
of their ris' i h ano ..r co any.~

Rein ur ee thus consist of g ne in urance, i'ected by ne

policy, on the e 1sk hieh a insured before, to indemnify
the i surer, in hole or in rt fro bis previous 11 11ity.35

r is an re ent resu 0 in a head policy, by y of com lete

ri covered
1ty 0 the insurer un er that olley,

37ay e 1, narro er or ider for .
ut the l'or partial ind

In . enya before th establis
Corpor tion (a it a

nt of' estate Re-1nsurance
then) in 1 70, insurance co ~-
utside the country. 0 t insur-an1es h o f1nd security

ance eo ar iar1 a o 1 n cor or tion •

The on1 n in ur. ce co an eoul t I' in u ance as
abroad, since no s ch 1n t1tutlon e i te in K ny • ~h fla
of n ou the e bry eno a in ra de co panic
ace u1 te a collo al amant of money.lhls ~lo 0 funds out of

op r t s a jor forel r-eserve dr in. ne d t at p

30.
37. e

38 T.L.

~.. g
or Lush,

r der-e
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this 10 ot' f'und becomes apparent and in order t.o do so a

\reinsurance company had to be established in the country •38
39

In 1 70 therefore, The state einsurance Corporation Act as
enacted establishing a state reinsurance corporation in the
country • The fun<t.tionsot! the cor oration ere, -" to under-
take, carryon, and transact in any manner hatsoever, whet-
her in Kenya or elsewhere , the business of insurance and
reinsurance of' all kinds , classes, nature and descriptions

hatsoever .,,40
IUnder the Act, every in urer is required to reinsure with the

corporation such proportion as the Minister may, by notice in
41the Gazette, prescribe o~ each policy. Thus reinsurance is

made com ulsory for every insurance company. ailure to do so
makes the company liable to a flne not exceeding t 0 hundred
thOl.l~d shillings .42

"-
Th~ inister of Finance issues, legal notices which indicate
the roportion the insurance company must reinsure .For e ample
every insurer is required to reinsure ith the cor oration
1 ,~of each policy of'motor insurance, and 2~ of each policy of ~

43
bond insurance (other than a policy of motor or bond insura nce).
The premium payable by an insurer to the corporation in respect
of reinsurance must be a pro rata share 0 the premi~~ actually
received or receviable by the insurer from the insured with-

44
out any deductions whatsoever •

e.Also every insurer is rquired to reassure with The Ke~va Rein-
"

38. I talked wlth Mr. • Gichohi of
ho briefed me on this history •

39. Cap. 485 la s ofKenya.
40. ibid. ,8.4

42. ibid. ,8.22
lation, 1973 legal notice
Kenya Act, 1970 •

44. ibid. ,s.1v

T~enya Rein urance Cor oration

41. ibid. ,s.18(1)
43. c~bctd,,·.?,-ee enya Subsidiary legis-

No. 233, The state Reinsurar ce Corp. of
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4
suranceCo oration eveFY polic of lif surance issued in
Kenya, 25% of the excess after the cedin company's net reten-

46tion •
~us Ie al notices issued by the ~lnister of finance re late
the activitie of the in urance companie vis a vis the re ns-
urers. In 1 77 the ross premium income of the cor_oration was vi
Kshs. 152,140,550, hich as 15% of the whole insurance ind-

47
ustryts income. In 1978 the gross income as Kshs. 221,091,
837 repre enting an increase of 45% over the 1977 figure .This

48
amount as 25% ofthe hole industry's income. The am~~t of
money handled by the corporation is, as can be seen, collosal.
The importance of our 0 n : reinsurance corporation can
therefore be seen in terms of retaining that money in the
country by stopping the flo of such amounts out of the country.

45. The na e as changed to Kenya Reinsurance Corporation in 1977.
4 • K~nya u sidiary Le islation, 1979, Le al otice ·0. 54, The

Kenya einsurance C vporation Act, Ca • 485 1 . of Kenya. ~
47. 1977 Annual Report and Accounts of the Kenya R insurance Corp. p.3
48. 1978 Annua 1 Report and Accounts of the K.R.C p.5
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CHAPTER '1' RE'~j

80C10- CO 0 IC ASP ••crs 0.....CO ULr Y' OTO I. >.lUR ~ C '.

'fhe u e 0 ~~tor vehicles on our road has bro gh

ri of 0 8~an lim e ell s property • In th ab
unp e.:!edented

nc of' app-
ropr"ate iJ8Uranee, uch i.k may, a they do 1n many nstances
re ult inruinoue eccno ic lo,s ·0 th~sUf~eror ther of and lor

their de end ta.
At Common la, here the cau er of injury has been ~udicially fo-

und to have cau ed the loe ither m lic! usly or n gligently ,
h i ordered to pay amages to the v1ct m s compen atio for the
relevant loss. But ther arises many roblems in executint that
order by the j em nt-holcer • TtC011d take mont.h or even ye r

K' before the jud ement-holder t an~ her- .[ while the accident k:

victim (jud em nt cr itor may b out of k compl tely inc-
up cit te bec use" 0 hi bodily inju e 8 stained in th motor

t. accident in que tion • He and hi dep .ndantsj f , would b fac d
ith - sin economic and social pro lem includin in om case ~

••...
Keven bankruptcy. A a re ult, th inal ~ud e ~nt seclred by the ~
I( rco'tor- ccident t ct tn (or hi d pendants) thu pro e tc b no mor c

~ than a "0 };er II • ther the driver's lia ility is in ured
tho ever, the abov prob e s are reatly minimized.

The iSsue of protectin such- ~ accident vict1 will b cen
to be important in Ii ht of the nsiderable number ~ of -.~
motor hicle accidents in hich thousand are injured .~ tho nu~- k

~ ber had been "fe , then th_ protection o"f ueh viet1 B ould i(

to be immater1 1, an4 too 1n81 iric t t attract public att-
en i n and concerted action. The unfortunate fact i th t the number K

K of m tor eh1cle accidents ince the a pearance ofrrotor vehicles on
i hays he s generally tended to be very h1 h in rr.ostcountrie where



resident
l.use thes~ machines •

The following statistical Q.ata eupvonts this assertion 8& far

ilti Kenya is conczs rned •
I.

Pers-ons Killed 750 944 1046 1331 1402 1353 1338 1640 1560

197 197L ; 197i-J21£ 1911

5163 . 6042 I 6613 6789 6250 6534 6548, 5949

L-_ ----- - -- --------.

KENYA: TRP.FFIC ACCIDENT3 1Q66 - 1977

SeriouslJ' injUredl-=:~j~621 __•..14~~ 1605 2204 2439 3062 3386 3268 3106 3924 3534 \

Slightly injU~ed 13205 13728 13457, 3927 4608 t:~~6l35 6209 5919'5177 6345 5483

IDTAL 5125 5945 -r5599 ,6282 -t 775~_ 85ci0528lc997 1l05~~~ ~1'1t190910577

Source: Central Bureau of stabs·tics - statistical Abstract for 1916
and 1978.

1966 1 1967 1968 1969 1970 197 197'

596

4511
670

DESCRIPTION

Total No. of
Accidents

559

43873847

Aitt.i.ough the above figures clear1:! ir.jieate thE! gr!.w1ty 01' the pro- K
blems created by the use ot!' motor Tehle'les , they do not In<i1cate K

-----------~---..--. -------'-..---------------------~-.------------------~~------------
E.g WIn 1957 there were 21,561 dccidenta deathc in Crent Britain; ~

~in road accidents alone 1n 1957. 5,,550people vere killed .ind 273,

858 injured, 63,706 of them seriously. Dur-ing the l~.st fifty years

8,000,000 people have been 1njured and 250,000 kille('1. in row.. Ilcci-

dents, and the accident rate le steao.1ry risng l'~' If See
Douglas Fayne: ComiJensating t.he Acc1Q.ent Vlct.tm 13-Curr • 1,. F 85



th n u and extent ot th aavanta le~lv~ tb rerrom • h

u 01'motor ve~i J. uu in .e1f' e

.e, yearns l' tl e

-cono n c e an t oc1 r.ee. 'Thus 'Ghe c c: a ,. tor vehiclE

th au d .P~ tor tho
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.i r I see 01: •

In :.any ccurrtm ca
"u1u;-

ans 6.(' as to shoul...

. ':.y f"or no Loas OCC3.- ion d by tht' u e of , otor v hlelea has
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npri 0 •ent OL'
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It 1 important therefore to scrutinize the relevant la •• ltG (
alms and objectives and ho it is ad.."T1in1ste-red tn order !:.i' to

det.ermine to wha.t extent the improveme t on cOZTlIDon law has been 1(.
tcarried out •

1!,1t; lfi§t91"~ behi.ncL t.he.:i·rtroductlon-2 9cm.!,~lflor~~v.gtv;- J.psul"unee .

It is :t1nportfi.nt to t: rat cor.elc;'ex- the eocao-econorac .factors vlh1ch \(

~eCfHS6EU"Y 1<
(

\(

I l' lb{i ~nl' .luteu 1";;:0 :311ta1rt, thsre:fora 'i e ff.U t f:1r't"t examtne
t\~ot

tht) 'L.1·!· 1 ti ec-c1o-e(;onQ l1 eeene a t ttie,...pasf:ll of the HI-1 t1 sh

(jttltute t,t;;fo:.:'o cone r : CI'tng the"; poeit1on in ¥~n'y!.j at th0 time .h--:·•..
,•...

\(~sfr!c Act, 1934
th...: hoad 'XI"a.ffio I~ct., 1960 •

•
(1) 1'btt-- j.rH;'"~~ '.n rad·p t-, .\Tefnl.J!J.g§

':'t.~1r ct ti'.\tt e,Pe:ci.!:. 1~~1e,"'etlcn C.OOt t"l!, g ;.;.'''i'lJt\lt,or~ thiI'd K

l)~.rt~ l'j,aka ,iVtor ineurc::n e taa PUt15GU- in the 1930' f!j in Britaln K'

v~,S a l"t:: 1 at on of .•cue o· je t1V6 c<n.aitiona whicl'! e.lve r1 se ;.::
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1 3 0 and th-t tb r1e a .a-11fe &no. 11mb had ~
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corr.pulsory motor insurance Act passed •

The ccmpul or-~r insurance as a response to the objective condi-

tione (risks to the hUITlS!l life and llwl)) .hich the increasing

motor vehf cLe transport had created as well as other factors

~rlcal precess or class stru& Ie in rltain.

T he four maj or- factor' \A'e have just fin1shea d.iscussing may be ):::.

r-egar-ded 8.8 £;&rt soe t o-eeconcrni c foundaticnF.l of the English Comp- f:::

ulsory Lnsur-ance law of 19~Ot $ ; The legislation in East Africa

, e~s to nave "DGer. l,-artly because of the increased Impor'tat- }:

ion or motor- veh t c.Les f rom EurOI~C and partly because there was

such Le isl tion in the IItrother country" "hich he.d t een int.roduced

into other British "deI;endant 106a1 systems II • The Attol'nej "en-
"'ral or KanY8, hile introducing the J\'lo t:or Vehicles In sur-anee (

1hir" i-'c.rt,~T ~,if;.k.~ ) bill, 1S:.;.c hac r-s the r cur'1ously obser-ved

cc.Lony vno feF..l th •...t '~hi:' le~1s1atim1 Ls
'1 I'..

lO!Hf, over-cue ."

rhe ert'e c t wae. th:it, 'Ie r-ece t ved vir unlly t e 'N ole of

1.rl ~tir;.n .•

_______________ • ~ ._ ..•••• k __

f'..u· U,~eT':'J \.. r. . "> _

rr;e '.:.1 ~~~s 8uc':.i 1;t:<;!ft .,. t.o "~hG .~'"'c:!,~ent Offices
in the t;.:K and they nave lfte. 'c ccr-t.a m .:;uggestioR,S

.•••• :!!ic!,il . na Tee n o dn ib t 'l;~ sr.lctll be <Jbl":! to agree!
to • 11
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C ae ay be , such a policy of' i surance

or such a security in r~, },Iect or hiI'll.

party risk Elf' compI.ies wi h the--;l'()Q.uire-

mente: or' this Act •

It. wou I ap-?e.atr t ier-ef'cr-e, th~lt the main allf. 01' the fltu U'Le 'ria k

t ~ut U:p u. scheme unue r Nhid"l. thi t'd. party vic'Uims or road ace+ \(

i tie rt s wouLc, be pr-o uec t.ed ~,g inst the lna-bili ty or nhe ca sere k..

of the acc t.den t 1.0 lndemJ)if" thp. v:tatimA agai sot lease eur'f'ez-ed K

in those ondi t.f one , \..ron~rt:*.'ventiono:t: thLs provisi ns C~:i.':ry

h€:av~ pens.Lties for t.he g 11 t;y pa.!"ty ·&11 be 11<lolc t o a rine

n L exceec rn 1(.000/- or to in:.pri icnmen t 1'o!' 8 tt::r ••...1lOt. ELr;:ce-

e'lng L 0 TelU~8. n If". caee e ~(~ I!l::..1' ce' Ii 9 J.e to "both such

rine and lm.fJ~~S(,n-~K'nt.:.I~

A<> of tlw l.G~ of ;r~nn&r~:"J. ~".O" e~er~ per-son. tl.l·l"v-in~ a motor

hf cd.e is z-equ i.r-ed to show on hiz tJir dser-e.arl 6L. c.e.v:tlt"i:at;:

t: insurance in th p~e6Cribed foI'r., ;lace an - ~D..lller.l:q

I-t ould. appeal' th !reI"OP thB.~ th~ strln e'k iea uces BI'e taken ,,/
to en 'ure the prote 111 n of third party victims. This nei

mes.suz-e malCeG i t eaarer- :1:'\)1;'the pal.-.t"d.es involved in an s.cc- ).

ident to e ccnange the name of' heir Lnsur-ance C Ytpa lies •

he 111jure third p?lrt,y (."/111, as Lonj, as it i· ne t a

:'hi t and r' .,c S6 ,be ole t( tllS. e the insured t S conp y

who ar-e 1i8D10 to PClJI for his c. ~ roo •

see tLon b oft the Act specJ.f'1es the tYi.)e of' insllrance{po1icy which )....

cor.~iea 1~ ~he req~1rem nts of the statute. Su h a policy
must be issued by Fi company Wh1eh.:iS licensed under- s. or t<

7. ''rhe Tnaur-an e (Motor Vehicles Ti:liJ.>(J.F~H~ty I~isk ) Act, C p, 405

taw of Kenya 8.4(i)
18. ibid. ,s.4("2) ..

19. ibid. ,s.9(1) as amended



Under s.15 , in the event of the insured's bankruptcy (or
iding up in jhe case of a company) , or making of a scheme of arr-k

an ement with his creditors , if before or after that even~
the insured incurs third party liability , his rights against
the insurer under the policy "shall.,notwithstanding anything

Vin any la to the contra r , be transfered to)and~est in the ~
third arty to whom the liability was so incmrred. ,,27 tL

,

Thi provision is of eattmportance to the third party for on
account of the "priv1ty of' contract 11 doctrine, an also the old ~
rule of "no liab1lity without fault II , the injured third party l"-

oul first have to obtain Q. jud e ..ent a ainst the ir?ured befo- \(I\.

re th~duty of the insurer to pay for the damage in question can ~
arise. This ·ould mean that the third party victim of the acci- k

b~dent not "enti tled to the bene:fits of the _ policy from 1~

th time of the accident. Therefore in the absence of s.15, the ~
third party victim, who obtains a judgement against a bankrupt
or an insolvent insured, ould not be able to obtain the insu-
red's full indemnity from the insurance company, and he would
h ve to claim for his de t a ainst the ba nkrup~ or insolvent
estate as any other creditor. By vesting in the third party the ~
insured's ri hts a ainst the insurer, therefore, the section k

enables the third party to get the full benefits of theprotec- ~
tion iven him by the statute. In uch a case however, the
insurer ould enjoy the same rights and pr1viled es against
the third arty as he oul a ainst the ins re under the insurance'
contract, for the third party can et only su

et throu h su1n the original insured.28
rights as he would

27: Ca~. 405 la s of Kenya s.15(a) and (b)
28. ibid. ,s. 15(4) •



J

T insure~cannot l~it his liability under the ~olicy by any
condition, in so far as third part1es are concerned, if uch K
liability 1s required to be eovered by a olicy under s.5 of k

the Act. 29 Sueh limitations can only operate as between the k

1nsured and insurer 0 that here the insured commits a breach ~
of soreeconditions in the policy, the insurer may recover from ~
him, any amount paid to the third party hic,h,but for the stat- ~
ute, he ould not haKe pa id.30

Under s. 10(4), the insurer 1s entitled to avoid liability thr-
ough judicial proceeding if he can sho
tt

&btained Kthrou h the non-disclosure
that the policy as

of a aterial fact , or
by a representation of a fact which was false in some material ~
particular •••.." This would mean that the third party, on obtaining IL

jud ement ould not be entitled to the insurance money in

ould have t enforce it against the insured himself. or
ettlement of his judgement-de t aiIlst the insured. He-

this reason , the statute_ in s. 11..pnov rde s that if the insured
makes any false statements for the purposes of obtainiU
compulsory thiro party risk motor insurance , as a result
of which the policy is rendered voidable at the instance of
the insurer, the insured thereby commits an offence hich is
punishable by fine or imprisonment or both these penalties'

31in the manner specified in the statute •
Q~V \/These~p~o ision hich were intended to facilitate the admini- ~

stration ofi the compUlsory motor insurance scheme. There are ~
many instances ho ever where they do not gurantee the rights f~

30. See provisos to section 8 ;section 16;
1a s of Kenya.

0(5) Cap. 405

31. See section ~7 hich provides :
"any person ho contravenes any of 'the rovisions
of th Act for which no penalty is s ecifically

rovided, shall be liable to a fine not exceedin
,000/- or to imrisoa~ nt f,or a term not exceed;~_



of the thir party ctor vo;;;hlclace! ent victim. In or er to
st .j these instan es e shall consider the defec s or s.ortcomin s
in the compulsory motor insurance



CIIMFTER FOUR.

(a) The neg11~nee aspect of Compulsory motor insurance •

In my v1ew th1s 1s the ~umdamental shortcom1ng 1n the Act.
'Jh1s aspect o~ the scheme 1s based on the old common law rule
of the thumb of ~ "no l1ab1l1 ty w1 thout fault" wh1ch dates as
far back as 1875. The law as we have seen, requ1res a motor

t~veh1cle owner toAout an 1nsurance po11cy w1th respect to the
use of h1s car wh1ch covers h1m and/ or any number of persons
ment10ned there1n against th1rd party l1ab1l1t7 wh1ch may be
1ncurred as a result of road acc1dents "neg11gently it caused
by him or them. It 1s clear here therefore, tha~the statute
only contemplates cases 1n wh1ch any l1ab1l1ty 1ncurred on

s'f'{ Or
•.•.v

\...1""' 1

thumb was set ~ ~1875)
a road acc1dent was due to neg11gen~

At the t1me when th1s rul~ot ,
durin&: the horae cant age, 1t was probably a reasonable pro-
pos1 tlon. It was an attempt to dev1ce a me:.tihodot d1atlIibu1t1ng ~
r1sks; and loses in the pre-motor veh1c:le age in England. Butt I(..

tor us today, to use th~ rul~ off thumb underlying 1~ 1rresp-
eet1ve of the innumerable number of speedy veh1e-lea dr1ven V-

by ever falllable humanbe1ngs on connueang road networka ;; K
to repeld. 1t 11ltto11d dl1aregard oft'the: 1nnumerable road n t1i ~

1. See Holme~ and wife .w. Mather (1875 ) L.R 10 EX. 261 where
Bramwell, B. remarked,"f•••••.•.• people as they 110 along the roads

must expect , or put: up with, such mischief'
as reasonable care on the; part off others can-
not avoid ••••• It



.c1 -ent s to us ot rector vehieles d the r u1 tant econ ic
106 e a ell s lo~ 8S of h 1 e and l11rib, eems absurd,

lie ental que tlon e must ask 0 selves here, i hether
to iou 11 ll1t sho 1 be he b sis on hich co ulsory

y riB' smotor in urance shoul be administered.tn.i i!

ui •..in n 11 f ee ion taken by the laintiff
in order to r cover 108 es he h s suffered tlwough the ful t of the

ce e a e u

de.fen t,.. ,A la1nt1ff is awarded e iratly 0

pun1sh the def nda t ror hi rongful conduet2 • and secondl
to 1 h • This element of 1anmen tn:l8ke 6 1t

100 1 oral t~a ar d es against a defendant ho has corr -
lted no wron ainet the pla1ntl:f • For bere t...e defendant

has act d "rea onably and i h dure care" to a the laintiff
but, despit th t, th plaintiff 8 suffe ad d ma e ,.it
. ould 'ount to n unls nt 1thout fault' if the.,defendant

po..i
ere ordered to", to the pI in-in tho e circumstance

k

tiff.
It a~pear that hen to~ious l1ability as first conce·ved, k

the ar ing of {lH.':IH~es only in casesbera the injurer's con-
ct as neg11gent as t a fold- to d1scour e inadvertence
d malicious conduct, and ~o establish a ratio sy....tem f'or

dlstributi
ng the

losses, arising fro ordinary h activities •
embers or the CQu.••••.••••.•.lty. e b alc rule • ..n the

10S8 should lie here 1t falls't x~ t h re 1t coul be sho n
~

\,,-

2. Lord Atk1n a of' the 0 inion that the r1nc1pal of II duty of ~
tt'

caret 0 hlch ne -ligence fou dad arose l'0 a.gener Ipub11c ~
sent ant or moral HT-c,ng.:lolu for- 111h an 0 fender mu t ay" in 1<'
Donghue • • St ven n (1932) • 562, 579 •

~ L'~
3. Salmond in almond La ot' To l' Iso 17 Curl". 127 t p.

129-30 •
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wrongly ~t the material ttime At the time there wa s no
k
t
K
l(

that th per-son re.•.onsible for the 108s had conduc-ted himself

general policy of protecting the injured person against the
in 101vency off"the injurer. nor as e npulsory insurance used
for this purpose • Inth~ light of the purpose of the statute
as we ctiscussed it in chapter three. if .6 take the t:o above
factors int9account, it will be seen that the insu ed negligent K
¢l:r-iver , iuho is supposed to be punished for his wrongdoing , k

does not meet the hole burden of compensating the injured K
third party .. or in practice. ,the.individual's forreal bur- j(

den of'- compensation is s~read over all car drivers through k

their insurances • The gross mo1i:orinsurance fund is the last
resort an injured person entitled to cQaim will look for his
compensation .u4 I~seems most untairLthat other drivers shoul
punished 1'01' the wrongful acts of a par-t1cular dlPiver .This
is one reason showing thltt it is wrong to apply tor1tious liab-
11~ty in compulsory insurance.

Another r-ea son for ol>jecting against the use of tort-ious liab- /(

1/

i1ity orltno '-:lli'iioIIIty ·1tmou t fault" as a be at a of distributing
losses through insurance, is the difficulty involved in proving t(

negligence against the insurer • Th~ IJIJlst be quit~ a number \(
of' cases where the only witnessae were the injured and the injurer.

~(Insueh cases ,even if the driver had been at fault it.would be
very difficult for the inj~ed per~on to establish negligenc~

'"for obviously the injunr ill deny any negli ence on his part.

3.Salmond inSalmond's La
at pp. 129-30 •

K »4. Hamish, R. Gray, Llablli ty for Highway Accidents %7 Curr. L.R 12'

at p. 132 •

of Torts, p.16 : also 17 Curr. L.R %2~ \
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The scheme .~_~ that as established for the protection of the /,

third. 'arty c·uld n such instances not come to his aid. Nor t.
does he have any other r~medy against the de facto tI rongdoer ft. r:
The same ha pens 'I here the proceedings do not commence untill
after a lapse of time, due.to the lnju~ed pa rty's hos itali- \(
zation • Here memories of the events as they actually took place <
at the tim~ of the accident may be beclouded, br in1'luenced by '(

the lapse of timeJ, and therefore unreliable • Insuch cases
therefore, to hold either that the drive~egligentlY caused
the accident or that he did not, would apen mainly on guessing
what really happened. If'then, such guesswor 1 d to a.decision

hereby the injured thir~party losses hi clai, then very
punpose of' the aenesne is defeated • It coul4 even happen that it i.!:>

im P6&51 ble-
almost,..,to tell he.ther or not the injurer ·&S ne ligent •
Drlvin on our kinds of roa de With thE; ain pal tin do n in

\
\

to rents,. the roads flooded ~d the inevitable traffic jams
during such weather , one cannot really say ~on certain what
really happened or who did what • If'negligence is not proved
on the injurers part, the third party ould ha¥e to \
claim •

lose his

It seems, thereffore, that to base the schem hich is inte nded k

to give puotectt1on to third papty road accident victims , on
the principle of: t..ortiousliabi11 ty ~ am8nt~ 110 malei ' the; ~ I \,.."
apparently generous protection just a gwnble. It may be won OF K
lost depending on hether or not the cIa imant outwits )he defe- \<
ndant in proving that it wsa the def ndant ho as at fault. I<

.•.



Again the requirement that. the inJured third party must first k

obtain a judgement based on tortious liability against the I(.

insured driver in order that he may claim the relevant damages ~
fr III the il ur 1:' has ca e i l' 1: une in cert in cases.
This means th t a third party victim of ~ hit-ana-run driver
cannot recover anyt ing from anyone • even if the p rticular
untraceable driver had a proper policy at th~ material time .5 K

other shorteo ing in the Act is the fact that it is the ri-
ver and not the motor- ve-hle~e who is in ured •6 In ractieal ~
terms, this means that the protection given to the third party K
is :further cut down • For although hen a ~liey is issued it, I(

"re~ tes to the use of.a partieular motor vehicle, if it be K

ne ligently driven by a person not mentioned in the polie,y K
and 1njura or kill a third party , the latter or his depen ants
cannot success~ully claim thereon on obtaining a judgement K

again t the re~evant driver. Had it been provided by the Act ~
that hert'.; an trinured vehielefl causes an accident in hich (
flj third p ty ic:.involved, the 1nsuO'e.Yon proof of'the nat re
and exr:tentof the injury , and the ' rasul tant claim
bein satisfactorily ma e should s~ttle the claim, there k,
would _ have been no ni :f the thlr - p rty los1n his pro- \(

tection on the round that th driver as not ccvered by a 01- ~

icy of'insurance This partic:ular defect as seen by t least K

one 0 he colonial members, 'ajol' \eyser who, commenting on the \.-<.

Bill stii<i:

5. such ca BS ar-e taken care of rat.ut1ously by the Lo tor Insurers
ureau in ritain, and by the compulsor motor insurance Be iemes in v:
ewzealand, and Saskatchewan - uoted from Kany~?anyi'S art1c:le on

compl ory insurance in Tanzania ,~~ iish-u{ .

6. ee ss. 4(i) and 5(b) of the ACt •
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un erly .f.irineipleof' this Bill, which
I agree with hat I presumed to be. the

is insuranc on thir art~; but read in
through the bill, I cannot see under hat
condition the third party is insured agai-

nst lO~S~~injUry •••••• but in the bill there
is nothin about insurance of motor

ehicl s ut of persons ho own on- are auth-
orised to use au h vehicles •.•••••I!' an unauth-
ori ed person s ea Is a car, drives i~ up the
street and kno S!l pedestrian for six, there
is no redres £or that pedestrian at all under t

tho gh t, ¥1 a to insure an injul"ed person against
such cases , but under this bill deflnately that

thio bill. One of the objects of this bill I

is not the case, an I think it is a gr at e~kness I

and detracts r'r-om the bill.7

This problem is caused because of' the central po sf,t.ion of"

tortious liability in the schenme •
Oth€lI'defects:

These may e IS en es ia~ly in i uation ,-here the insurer is
allo ed t.b d ny liability, thee are :

(a) h.re he ha no been at.iEied of' thre the roceed- l<'

in , ithin the specified period in hich judge ent has k

b iven • Ken r

(b) here the policy ha b en e rect1vely cancelled by \{

the partie thereto; or 8 re er y the insured . K,
(Cl wher-e th in urel' s"cceeds in avoiding the It non- K

7. Kenya Le islative Council Debates, Vol 20, "p. 46~-5 • k
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8
disclosureu and It mater-ial representationll rule •

In these cases there~or~ the conduct of the ineured may
disentitle a th1rd party clatmant to the benefits under the K
schemc , ft~ the pOtU tion in (oJ· the mo o jectionable
for the doCxrine of disclosure 1s far from being a ~air oc-
trine and in most cases the insurer, and not the insUre Iha s

. 9hat is material hat 1s nmt •a far greater kno ledge of
However, the insured's lack or perception that certain facts
which he does not reveal on the proposal ro~n are material in
that they may lead the insurer to increase the pre ium,10 may
result in the third party losing his claim.
Another circumstance which may enable the , insurer to
avoid liability to ards the third party claima nt is here the
insured does not appear to have any insurable interest in the ~
vehicle in respect to bieb the policy is taken out!~ There is ~
no reason in such case, hy the thir party should not
r-ecov r especially aa the insurer took the mone for that very k

purpose • ere a third party is a claimant wd r compulsory
motor insurance, that defence oeems to be out of' step :rit.. the
main object of the S'cheme.1~ain this is a result of "no liab-

l
.....L-

ility Ylit out :fault" •
..j

Given ~ll these de~ect or' aaknesses there is no way the

I<

fundamental purpose of the ct can be realized. It is Impo>

rtant therefore that an alternativ'e mcthod be :fIoundso as to make
the ache e succeseftull. It ha b be obvious th t the most
fundamental defect in th Act is itA negligence aspect. ~hether
or not the third party can recover da~ends on the ~~nduct of the
i sured .In art (b I discuss an alternative metho tothe present
IIno liability .ithout fa It!! one •

• "ee ee .ion 10(2) ea) 0 ~) and~) to ~i~ of the Ae.t.

foo ~ lu trrli "N):.1-
1\_ ~.



£oot otes for p. 4B contdj

9. See O.K ~~fu~5LiB article 01 ~he Doctrine of Disclosure:
A 0 e 1ded doetrine ? ~~uskcl .

10. See Jubilee Inaurance Co. v.John (196 ) E.A 233
11. See Dunn .v. Ocean Accident and Guarantee Corporation (1933)

T.L.R 52.
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part (b):

I uru.nce.
-

4here has b en 'des ~»~d dies i fuction .1 h the'
f\

t rt syst
an amet d or com ens tin- ~eo Ie for t air injuries. ~lG has
be ne appar-errt th 0 19hou v the co •.. on It:l~ 0 Ld , not to n:ention

Be d1naviu and 0 he~ coun ries ith different Ie al ~ st~r~
ne r <1i t ronc •

ost of t e di cussio. has be n centered aro' i th1probl .. r
comuer •..s:;J.ti n f(.!:' road ac 1 ent •It is in this ar that the tor

lu l~ u~ed 3n~ in this rea therefor th&. its

One i ortant r !"arm t"'st as been eu ested is that the fault

s t houl e replaced by a Government esta I1s ed non-fault

.y;.:)tem' for 0 d , ccfd . 1 This co Id be sug"e ad orts.

K-nya. s e 1, 01· the pre ant syst 1s run by private in ur-
anc com,.} aes 6~ 1y corm; reial bas; is •
In th~ U.S. the proeees for a ne s~ste~ be an 1n 1958 in

13de te b t een roffe sors eeton an O·Conne11. e

.P ,0 a1 1: these t 0 rof. eSSOI'S trl e ed or:r an eno

de ned.. a hu ~ selection of no- r It 1 e for

road acc1de t victims .15 After aome y reel tance •• the
fit te Ie 16 store inally be an. - e I'I~ 1 4, 18

'It....h e ~c ed let:v of uch scheme 6a va

12. Ju tice e ont t Compensat1on
fro ti 1 - ccldents. Cow~enautlon
rubllshec, in Crislq t ~f~otor C::;r I

and the
ranee b1~.

Illinois re s (1968) •



f'ootnte s contd:

15. See Atlyah (s pra) p.562.

. A\3iiQ!!)ohjle
fro Ati~ah (oupra)



uwi ate llIlell, ~..,. heme 'l~oul..i coa.:ensat, viC-t~t'(3 of' r-o G.

ccci'onts regard OBI of wlo 'if tiS at. fault, for cU.: Ottt-of -
16LO,.OOO doUc:trs pe.r pe.rs~Q,.()on.1/'eY'" .- -6"" tk:h ~ .,.•••,..,"; vn':: 01" -.p.~ ~ ~ ~ ~b-~ ~ ~ ~~~~_._ ~

As . 'the Case of med l c 1 c - era ....e

1'he in ur-ance company ou~ "be. re(l ired. to pfJ.~r month

Oc
f;/c.
C~
D'e
Gte
O~
()~
O~
O~

one ,ould bu" this co

cla n ara r~cOier bsnefit r~o 17
t s 0 rn insure. nee corrpa: y •

by month, as in aoct r's [;'lls , l03J:'itu..;.J.;; b:i~l!3~ c.' lCf"t
~

ge s .cur-r-ec, rather~ delaying a un ~r -t e preeeht &yS~

untiL the Lnsur-eo ,r 0

oum or have their di.s&€.J:leement dissol' ed in Cl.-1 in "-dela ilrcd

tri •

feoJ;~ of the; lJMlC p. an- 1.S that bi:W1-c ')rotection ,.

b0 cotLpled.. tt\' th. (L n.ew law that iOll', d -VIa" 0,
Qc,

o ,Dc.

, :',7 ,er

r , ceo

exrer ce

all

-; ~r~:" '".•.. tJ.J ~ ,"-~

'" I

(

vl\O:re

.0 O'C0n e.Ll Universit;

of JllinoiE ~AeGS (lS0L) , ~. 43 •
17. 1b d. ,p. 43

18•. bi~. ,p.44
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n bel~ of claimants every year

a 'a funds.
the estimated urn of the

Th cneme COUld be a Go ern nt based 50~1 '1 s cur .•.ty Gy~tcrr.

herein t e rese" ~ pice meal echeITe - 'or~no' compensat~on •
gove ent ensions, c pulsor motor insurance, ill be rem-
oded i1prehe ~~,~~4~d aocial 0 rity Be eme.
T C • ecc iendatao that t ~ at be as f r as ossible
com rehensive ld t it at be r loa i oj!nO.-i'ault

, nE.4t r ll~- 1 .ds to the eonef, ion th:,t - co ic.erabl

In ey d 11 V_ 0 r is d or th s h roe. So
he CO tff . ge ex- 1 1ncipl r it ou~d fln-

me cr-s 0 the co '"un1 y s a h01 n part1 _Ul~ly such
cdic,", '3 actu . ehow to be the lain co ri-

aut~:"'a to stoc r of' t e 1'1' Q in701..•..ed, Th 1•.•.,e....• s of
contri tion of ~rcm u . Ie be • out i ~ccord co

cc rden t ..J -hich euc

zenez-at r:1fi··. These contr- b lon

s thro h th eub-

ldy to t ...c s ran e of
p_ iorltic' la.b c :JOU coa ; _0 co t i u ion 1:'1.' m

mb11c d 1"V~ cor ora ion JI co-o1 (~r i"100 anu :I. (ividuals in

~,C :;,"'dsnc - -Ii r 31ecti ri ,~ eon ribut10 •
Na"tUl'" oin~ - ;'ith t It as 9, ouoi :f t' (;cm1,JEt autio)

Id ece '" to h' . cl iJr.n '0 d..•
1nc ~~e. .verth lees, the in~s tb ottld e m de 0

~OI· the cc advccates .t as ell as a: inistrative

coat i~oul e·tly d ce co to.



A second arguement ~gainst the change to non- ~ault insurance
1s that th ystem ould operate to the detriment of the good
ri cl1ent i. those ho cause no claim~,ould atill h ve
to pay premiums just like the risks clients •
Another- ar-guement against one aul t insurance concerns the suggei

.J.. n that the funds :from t e sc 'me should be collect :from
the lajor bodies reentioned before. Taxing, say, the motor
industry, auld. really ve no e:f:fect .tnce you are d.ealing
only ,i th the a gent wi thou t conmder-tr g the prl c1pal. Share-
holders in a motor car manufacturing ~ompany may order that a
certain number of cara be produced avey ev ry day. hey are not
concerned about. ecurity', all they ant 1s the profit.s .~·he
moto car' mrolufacturer have got tD do hat they are told ,
and they will also no bother a bout security. It is impor-
tarrc therefore to take into consideration those eaple \"/ho
authorise slch dealings t if you are going to tax the aNent.
Secon y, although ~itially the ~~jor odie wi· 1 be t~o ones

ayin int.o thf pool, ulttl. tely everyone -the or i •.ary 'miYan-
anchit'ill so pay. Big m~uf ctur1n~ f compa.ies. re bou-
nd to increase the1r p. 1ces ~n co Burner good ) necessiat1ng
th, "m anancht ' to dig deeper into hi pock ..t •

0'00 ell and Keeton raise the B3Sic Plan to eoapenas te all

lnjui-'ed persons b t the.,do ot define "inj ed per oria' •

T e moment h~' t lk abo t ttnju.r d per-eon j as .tt r of' fact,
they are f"allin 'bacx on the conventional ey tern. Als t how

does a. er- on claim undc r '1; e pro:p~ged ..,ystem? It rcE.y

happen t at; the injured person sae in lur-ed by ~oIl:€thing else not
a. car; t ar rc it ill be nece sear-y to pr-ove that he \7aS in
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fact injured by a car .He has to show that the kind of dama e
he uffered could only have been caused by an automobile •
This state ent itself takes us squarely ac to tort. e ill
not have done 8. ay wi th tort therefore, 0,(> w 1l jured par y

ill have to s. w thB.t the injury he uf!'e:rtedcould only bave
been caused by a car. There is not lng non-fa It au ut his
for ~ you re no trying ~o prove that you ~~ered, injury

through no fault of your own •

ga tn, :ti.x.in maximum and minimum rates for compen at i on may not
'be justifi'ble; if an in ur-ance company f'ixe a maxam n mount
f say 50,OOO/-~shB. and the cl<1mant i able 0 he his

doctor's receipts amounting to 60,OOO/~hs., t er~ i hcr~ an
obviou. ifferance • Under non-crau l,t ther-et'or e subr-ogat.t or...

cul not operi3te • The pri<d:ple of subr-oga ion I'e;;iui es
that the insurec. be fully indemtlIified; i th ~~dj l' e we of
1e ace/-she. eE in th~ 9bove caEo, there is no full inderr~ity
t erefore there can be no subrogation and the ~suredf tort

ri'[.'hte are left intact. us the rights of the i red ilh1ch
are hitherto enforced under sub~ gatio by the insurer lliust
of neces ity be compromised l~ e accept non-fault inburance.
Ho ever the compromise. lses only if e are not illing to
digest the tmpli a io of aub og tion. Our ~~il PI'blem
her is that we a e ta lng 1 de ity to be a per:ee ....t l _".eqult-

tabl Bystem Ihlc it i noy not) ror why should'nt the
insuredb allo~ed to pursue his third party l"ighta without
reference to his rnsurer-e ?

t It is~parent)i'ro th argue=~t: agei D non-fault)' that 1t is

no ·ithout"t problenls.
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COI"CLUSI01.S·

SUX' t ce ~ e have seen t ie a. eyatem for compengg,ting people
t-

t'or- dt:t;;ag.:.s or _oases sut.·!.\~red.••rt f..~ a (.:0 at hel'e one .lerscn,...

c~lled tile 111u 'art unCiertakes, an r-etu n .fo:r . consider tion

C'alled th.e premiu.n, t.O pa,Y no another per-so

sum of m~\~3 n the happ~nin of a pecifie
the in S'\l.rea. ,

1event •
~\'f:: have also ee that tnsuz-enee is no new to africa tps.dtt-

ion ; in.surar:.ce shoul- be evaluate ill the ante t of a given

:3 iet~r and l't.S develo'lnent sndeeda •. ~ bl r Ol"..ly ri se

hen one tries to evaluate the. rican ee '11'1 ty ::;y tern i t.he

':iel:!t~u nense2•

We tI"aeed the ol"igin.e of' in~ur ce th~ 13th ('"nt ::oywhen
mal'ine Lnaurnnee star"t.ed • The h at.ory ot: i.nsur-ance n I<en:ra

ha 8.1 0 beee .••een, our law ememtea from F..ngl d an, i C! based

ge erally OD. the~ l!.'n,t11sh commonla; 8.B received in Kenyaan

Al~uet ,12th/le9? •

for incul!ml e companlea at alBo have (;lomesectrity •
the reeso why it became naeeasarw to have

legislat5.on rrOM data and tat1atlc8 or the damare CDuseo
b;y the mot""r 1no.u9try. ometh1ng s trI 1 ~ had to be done tn

hOU8!:i:mie ere involved. The reasons for. leg1 ..1ation have been

traced to Engl~d ner-e (1 the 1 cr-e s $€I 0 U!

______________~-,---.-.._..-----I.~.._.-----------------------..-,---.. _~~
1. see chapter one
2. ibid., p. g
5. Gompul.:.ry W'otDl' In 'ur~nce
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rate or unerr:j:loYl ,en~ ana. pau:?erts.-r: dlle to inter er economic

dec~ine ; (111) the ssunp t t on of' of'f'ic:e b:! t.. labou.r party ;

and (iv) the long is.tory of so::itt-l ,}.eeislation , 8l~1 ~n.t-
ri' ut ed to the paasLng of' the ,~t9t te • ~"hcsc ar-e the ao cLo>

eCOIlO . Le: :fou da . C .3 of t t. 'lgl ell cornj u .. ~,:.rymo to insurance
, /.1ltA. of the 1930 .;}• Tee i"'let.ion tn K oyo.... s » .~OT' It] .e . as

enacted lJa~#tly b8C 'Uf.;e l:r the i. C'r' a aed 1.. )ovt£l.t1on of motor-

vehicles f -cm Europe. awl :.art ~T • .:;cr.'l',,(~ there \~"h such legi-

R a.t.Lon in the ,. 'fzr.other count.z-y' wbich hac b "'efa;introat ced

in,to othe r . ri tush }:€nd~ t Legs 1 3",,' S er~~. '. ~ r-eaul t we rece-

ived irtu ·lly 'It=} '.

IQcoJ
tl"r'?u rh ca.rr.ouflal:;e" pi ce

lee1s a.tion

of' le,£;'islatio •

We next cons dered the yroblemn in the proRiE:ione of' thE. le:·w,

i t.s n:ain v.tS&h.neeses and t..Y3 z-ouoo S :['or such .~eaknesses • yJe

C8.iV that t main rob e111 i the pr-e aerrt rwnt ,I!1 Ls its negli-

gence aspect anc t t -eca ice f this basis, the! ct oe s not
pro te.el

successi'ull~ "ttw party !j.S 1t mAS me t t c..o.

The <lUeutiol then 0 e as t,; wnetne r- tne re is a n ed for e -

ange . Th r-e is no cue at Lon t. at t.h pr-e aen t Py, tern is noj;:;aat-

is.factol"Y • t;he lie.)' :proble!:1 if.. nee:1j.gence under hich the cl 1mant

mua pnove thJt he -rae bLamel,e sand th. t 1 VJas the other ..

Ci.river' 8 fault .I:f this -:5stem ~3 •.trictly f'o Ll.o. d m y hard-

~1i e woul '..8ri<;8 • Y t obv i ous.Lycannot have t ~ blameless
G.1'1V~"6 , Y t eacn is reQ.'.ired to den'! 11ull111 ty •

'lhc sy..: tE:;171 is· ot conClusive to jU5t'c Gille one known thnt

n.e ,;;'al1d.B -Go.•.0:18 onotf1r'l~' if he Loses the case. Th r-e 1s a lot

'.:1: -';!!1l-t'.:lJ~ C for p ti~s to :,)er uz-e t erose v s in cou t as
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.,in 'J"'1 t ;;".tho t i ti nhox'!. JIril' •.It has 1:.ec eon t l-at e v ,

c .•.nno t c t1:.r-.:.l•.· do r.u'i .•.••.. ' i ,11 ort i.·p,1 1 in- nen-; ml t s -

lese, on € tll 1""' of the t\;vo )J L.un.. Of. t.h o?inioll that

t.h~" .J€':C" for ~hene"" to a non-Tanl t ~iS te.... ' c an' e at

He'O-fie

e run

it [' r ttC G o~ P
unie5

••
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