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INTRODUCTION

Compulsory motor insurance has been the cbject of a lot of
controversy in many countr ies .Tﬁﬁs type pf insurance is
practise. in Kenya and her citizens should be a s eoncerned

as people elsewhere. ‘

In this paper ,I discuss the socio—economic aspeets of

Com_ ulsory Kotor Insurance and this will involve a research
to find out the damage caused by the motor industry in
Kenya. Most people in the country should be well aware of

the number of road accidents that occur on our roads. Even
though not wvery many are reported in the newspapers,relatives
and friends would tell you every now and then of the tragic
road accident of a father ,a wife, a daughter. There are pile-
ups in which several people are killed at one time,collisions
between vehicles and many pedestrians knocked down and killed
or injured by reckless drivers. I intend to show the data and s%s
statistics of the number of road accidents on Kenyan roads

and damage caused by them.

Secondly, these socio-economic aspects will have to be
locked into in their historical perspective in order tp to
understand why it became necessary to have legislation at
all. Since our law on the subjeet is adopted from it's
English equivalent ,1 it will be necessary to trace the socio
economic situation in the U.K that initiated the pasging of
the relevant legislation.

1. Road traffic Act of 1960: Third Farties(Rights against

insurers) Act, 1930 extended int the case of Motor Vehiecle I

Insurance by the road Traffic Act, 196GC.
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Here then, is wheff® we pose the crucial quesiions: uhaqﬁrotection
is offered by the Act? To whom is this protection coffered C?And
how is it administered? These are some of the gmeg questions that
every policy holder should ask himself. He knows better just how
much it costs to pay those ever increasing premiums.The cost of the
motor insurance industry to the insured is extremely high, and the
least that can be done is to make 1t clesar what protection is
offered by the Act and to whom.

A discussion as to the protection given by the Act will invariably
bring us to the afore-mentiomnec controversy. What is the controvesesy
all about? Perhaps the fundamental question beung asked about
motor insurance is whether payment of claims should continue to be
based on s finding o fault. It has been found that adherence to
fault as the criterion for payment is the sourve of many of the
deficiencies in the present system. This tort/TNegligence aspect of
Compulsory motor insurance is the biggest _roblem causecd to any
victim of a car accident todaly . Two vehicles collide and one driver
is badly in j ured: now assuming that both drivers have liability
insurance,under the present system w the injured driver would
have to prove thaqthe other driver was at fault in order to
gsucceed in his claim. The other driver's insurance company,
to whom the injured driver claime, will obviously try their level
best to deny liability. The result ? A court case. Anyone who
has been to a court in Kenya will know that they are uswally cong-
ested. The court case will take weeks or even months before it is
as much as mentioned. The trial itself will take another couple
of months , and all this time the injured man (+slying in hosp-
itble with his bills mounting every day.



He is out of work and is not earning,he has expenses to meet at
home and his doctors are eagerly awsiting that 4,000/- from him,
Ultimately,he will only succeed in his claim if the court
enters a judgement in his favourjthat is if the court makes &
finding that it was throggh the other driver's negligence that
the aceident occured.If not,the injured man loses all the money
he used to engsage a lawyer,he still has his hospital bill to A\
pay,he has been out of work and unable to get any wages and he
does not get compensated at all.

It is all very well to say that fault should lie where it falls.
But in an instance like this,considering all the money that the
poor man has spent paying premiums to his insurance company, there
clearly has come a time when something will have to be done to
improve the present system.This is but one of the many problems
that would lead us to the thought,"there must be a better way".
The United States,Australia and New Zealand have for sometime
been working on finding such a better way to deal with the motor
insurance industry.New Zealand has introddced the Accident
"Compensation Act,1972 under which every person injured in a car
accident is entitled to compensation in lieu of an action for
damages.This sysgem is not besd based on fault as in tort,fault
is not the criterion for compensation and third party liability
has been completely abolished.

In the paper,I intend to potray the various alternate systems

to the present one that would,I believe,be a great improvement

on the system as it stands today.
Before embarking on the actual body of this paper,it will be

necessary to understand firstly,the meaning of insurance as



western economists know it today; and secondly, to trace the histo-
rical development of the imsurance law from the 15th century, it's
reception into Kenya, and it's practise in the comtr? today.



CHAPTER Ows s WHAT IS INSURANCE?

There is no single defination of ( Linsurance’as the purposes
for which the definations of insurance are invoked differ. The
Lawyer, writing about insurance law would define insurance as

"a contract whereby one person called the insurer , agrees for
a consideration called the premium ,to pay to another person
called the insured or assurgd ,a sum of money or it's equivalent

/5

The economist on the other hand ,would define insurance as a device

on the happening of a specified event."

for the transfer of some risks of economic loss from the insured
who otherwise would have borne the risk, to an insurer in return for
a premium .

A Sociologist would define insurance as a device whereby the parti-
cipants provide financial compensation to those among them encounte-
ring the many misfortunes or contingencies that befall humanity.
Each of these definations throw some light on the nature and scope
of insurance .However since the business of insurance has become

so complex over the years ,no single defination can cover :all

of it's many branches.

In it's fullest sense, insurance can only exist when , (1) aperson
has an intemsést in something which can be valued in some comm-
odity valued by his society ; (2)the thing in which he has an inter-
est is subject to aloss by peril e.g fire or diseas e;(3)a sub-
stantial number of e®¢ other phﬁgiiiahh ints&?ts in similar things
subject to smn similar perils ;(4)the chances of loss from that
peril can be measured with some degree of accuracy ; and(5)the
desire by enough members of the community to share each others loss-

€es .

3.0sbournes' law dictionary 4th Edition p,178




Life is full of risks and every human being is flaced with the possi-
bility that one day , one those hazards that form part of life will
beflall him and ecause him or his survivorm some flinancial loss.The
purpdse of insurance is to compensate or indemnify the victlam for
the finanecial loes sufflered as & result. of the risks of life .
Insuranece does ndt set out to eliminate the loss , and cannot stop
the disaster or misfortune from happening. What it does is to sofften

the blow in a purely financial duemense by offering monetary co-
mpensation to the wietim thereby placing him in the same financisl

positiom as he was before.

Insurance may be diwided into (1) assurance or life contracts ,
and, (2) indemnity or non-life contracts .Indemnity contracts inc-
lude = liasbility , fire , motor vehicle personal accident etc .
Insurance oould &lso be seen as a florm of social security deviece
which offers financial assistance to insurerd viectims on sipilar
lines. The extended family systemdm which is essentially Afriecan
in origin was the esrliest form of social security arrangement practise

in Africa . °

& Apart from the exetended familysystem which was by it's very
nature a social seeurity scheme , there was the age-group associat-
ion and some clan unions which a cted as mutual insurance societi-
es to their members .The age group- associations maintained funds
built by individual contributions from members. These funds were
collected periodically almost in the same way as industrial life

assrance premiums are collected . Menssh also

&. Mensah E. dInsurancePplichond'ition&- in Aﬂricag Conference

Papers B off The Insura-nce Institute Of Nigeria, Vol. 1v, 1975,
P 100 .
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states that from the funds thus collected , funeral expenses for
deseased members were met . Where a member died without making some
material provisioms to tide ower his dependants during the critical
period immediately following his: death, either the extended family
or the age group association would take ower the kesponsibdlity

of maintaining the deceased'sdependants until they eould stand on
their own feet.

THe eoncept of insurance is therefore not completely alien to custo-
mary or traditiomalpractices in Afirica. We must agree however that
modern insurance as practised today is foreign in many aspects to
our customary practises. In Kenya: amomg the Kamba, where the memb-
er of one clan has killed the member of smother clan, then he and
his fellow clan members must pay compensa tion or"blood: money" to
the clan of the deceased man . For a man, the blood payment which

was called "maambo", 6 was eleven cows, one Bull and onegoat

throughout most off Mechaikos District. InKikumbulya the “masmbo"
was fourteen cows, two bulls, and one goat. 7
For a woman, the blood price was four cows ,a  bull and a goat.
In KiJungmn ,Mukaa Nzaani and Mbitini , it was five cows , one bull
and one goait. ¢

The person responsible for snother's deathi
is not reguired to pay all the blood money himself. His clan helps
him once: he has produeced the first cow goat and bull from his own A

9
herd.

6. Bugene Cotran"s Readings in African Law- Kamba Customary

Law pg. 157=58 . EALBS, (%)

7. ibid ., p 168 .

80 ibidi o9 p. 158-9 . «\",_‘7*.( OF |
w‘\!c \

9., ibid.. , p. 159 .
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A careful account is kept in each clan group where relationship is
fairly close , of those who pay the cattle in any particular case .,
Furthermore it is laid dow n in advance which members will have
to find the cattle the next time the need arises. Each man knows hi
future obligation. $hece payments made topkege help a clan menmber
rpay "maambo” or blood money are in no sence a loun, s recoverable
debt; the giver does not expect another cow to be returncd him la-
ter. Tt is regarded ae particulurly important to meet one's obli-
gation in this matter, and a man will borrow or marry off hie
daughter hastily in order to cbtain the necescsa y cattle. A
Karba custon has been modified to accord with mordern situations
If =« man kills another and 18 charged before s court, he is still
liable to pay the blood money - but only a proporiion of it for his
o«n punishment is taken into account. For example in 1638, Manuaye
«a Tzuxl killed Musyoki wa Kilangu with » knife. H e went to
priscn for seven years . OUn his release, the Kilima Kimwe elders
agreed that he should be released six cows from the customary
blood payment .12
Among the Nandi apparently, blood money was payable where one ma n
killed another. It was payable in the form of cattle and once again
clan merbere joined hands in helping out their kineman . 9
The sare practise was observed among the Bantu of "orth Xaviro-

ndo where Homicide and theft was redressible by compensation in the

formof cattle .

1C. ibid « 5 p « 169,
11, Case discussed by the LocalNative Council - Vinute 6/1987 .
i8., sug ra p .1569 .
13, Ge8 Snell "N andl Customary Lee" pps. 83 ~84 ;,/
4.5ee wagner's Essay "The Bantu Of North Kaviron@g@;n“AfrioanﬂPg;;&;:

¢al Systems " .
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;Qnother instance of a security system as pr actised in traditio-
nal eircles ishéﬁé clan's crop is destroyed by fire or locustse
That clan would not suffer famine becasuse other clans would
provide them with enough food until their next erop .

One instance that fits in with the western insurance is the
liability of family and cla n members to contribute towards the
paying of bride price or dowry .The husband to be never ha s to
carry this burden alone .Every clan member contributes in one way
or another .

Thus there wre were and still are many instances where

clan members are obligated in some way to contrubute whenever some
calamity befalls one of their kin.One should evalua - insura nce in
the context of a given scciety and it's development and needs .
Problems arise only when one tries to evaluate the African security
system in the western sense. There is no doubt that there are dif-
ferances between the two, even thé%h basically, they have the sane
ideals .Under the African system for example one does not have

¢ to pay premiumshn order to expectyhédbo te expect help from

his clansmen .It is an obligatimm borne of tradition and custom .
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THE HISTORICAL DEVELOPMENT OF INSURANCE LA

H 8 ;
1 Gur~
The business of insurance law had it‘sh}n the underwriting of
ships and _ their cargoes against perils of the sea . -° The

history of marine insurance can be traced back without a break to
the 1talian traders of the 13th century, and it was by the Tombards
apparently that it's practise was brought into England . L6 Insur-
ance contracts took ., . the form of a bargain betweemn those
interested in a marine adMenture and other traders who were will-
ing to take a share of the risk for a money consideration. Barg-
ains of thies kind tock place atl wwe Kknown meeting places, one of
which , Lloyds Coffee House in London , gave it's name to the ass-
cciation and brokers wnich came to be known during the 17th cent-
ury as Lloyis.

Later individual underwriters and also societies or co?panies,

A

formed for the purposés ,began to undertake assurances on human

life and against the risk of fire . Inlé96the Hand in Hand Fire

- 17
and Life Society was established,and in 1710,the Sun Fyre Office.

Fprom this time onwards life and fire business grew and p&?pered.
Sueh insurance bodies , whether they were called societlies ,asso-

cietione , offices or companies, wcre in fact common law rartner-

ships of 2 special kind constituted by a deed of settlement which

every member had to si;n, and were managed by directors

—

E. See Raoul Celinveux's , The Law Of Insurance , 3rd FEdition

publ. by Sweet and Maxwsll Ltd 157C at p .167 .
16. ibid ; p . 167 .
17 . ibid . , 188.
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appointed By the mexbers . 4\“€va*A

s

The only way a body of traderse could originally obtaln the

stégs ¢cf a corporetion was by Fogal Charter or vy 2 rrivate

act of rarliament . Thus in 1720, two insursnce companies, Royal %
~xch ange and London assurance, were created m by Royal charters
granted by the authorigfy of FParliament . By the Chartercd Companies
Act, 1837 the erown uag empowered to grant any unincerjorated body
of persons, letters of'ya%entzgauthorieing it to make binding cont-
racts and to sue and e sucd in the nane of the registered offi-

cere of the company. These &lsc linited the 1lisbility of each

member to the amount of his shares, priviledges which, untill thery

" eould be had only by means of a privats Act of lFarllarent ¢ a Chsa

v 16
ter of Incorjoretion . The Joint Stock Compenies Act and «

nurber of legislative - vieisgitudec followed .

Since 1862 the °~ Compenics ifcte shoee jrovisicne sre now

. s ,
conpclidated in Coapunise Act, 1948, ss ecnended by the Companies

. ' . x 3 o . :
Act 1967 (Cep. 456 lsus of ¥enuys=, huve ay&liedAcomphnleﬁ « Since

——

then, any sever or more perscns in the case of & public company

o -4 e ————

or two or wore persone i the coace of a privatle cospanysey may
. i
be re.listered and become incorporated undesr the companies

—— )

scte . #ﬁy(éé§§§5350ﬂ Fartnerenim consisting of tueniy membere
must be registercd .unlece formed by speelal Act or letters patent,
if 1t hee for it's ubjeCt the scquisiticn cof gain . It haes been hel
that & mutusl insurancs conpany "le for the acguieition of gain ¥

ond therefore requires registration if it has over %twenty members .

16.Tord  ensleydale in Ernest v Nichélls {1187, &% 6 H.L.C 401,

7)

/)
16, Gee Cowpa nles Act, 1967 B.4(1; / /.

8C. Re_Arthur Averase Assoeistion (187D, L.* 8542



(b) Legislation from ;81§ tglgge

+hile the Companiea were graaually appliceble to the formafdon
cf insurance companies, a series of enactments were passed in
Fngland betwe® en 187C and 1946 . The purpose of these enactments
was to protect the public from the effect of mushrooming growth
of insurance companies lacking the finanecial resources necessary

tD carry on business safely. (In Kenya this was done by the format-

ion of the Kenya Re-insurance company.) The striking 1ncrease 1n the
“Zi;ﬂer of insurance companies during the previous century, the
accunmulation of insurance funds which they controlled, andthe
constant extension of their business to new classes of risks, ma de
such legislation imperative. Bythe Life Assurance Companies 2

Act, 1870, all new life insurance companies were required to

A

By the Employers LiabilityInsurance Compsanies Act,‘I;;;:\the bu-

deposit £20,000 in court.

giness of employers liabilitz\vas dealt with in same way. AThe
Assurance Companies Act, 196’,\ @ applied this principle ofcontrol
to fire and aceident insurance and bond investment business and
re;laced the /kis of 1870 and 1907 <
_Noter insurance business was added by s.42(1) of the Road Traffic'w
Act , 1830, and aireraft business by s. 20 of the Air Navigation
Act, 1936 . Marine and Transit insurance which remsined the chief
forms of insurance business outside the fold of the Assurance &
Companies Acts, were brought within it by thqhsaurance Compeanies
Act, 1946 .

(0) The histo n Keny

In the absence of speecific provisions, the general law governing
insurance is the law of contraota.gl However insurance makes many
exceptions as regards the law.

The Judicature Act, _#&967 in s.3(1) sets out the various
categories of legal rules in conformity with which the jurisdiction

of all courts must be exereised. These rules consgist among others



"

of the substance of the common law, the doctrines of eQuity and

the Statutes of general application in force Sn Enggand on:thg

12th August, 1897, the r& ¢eption date. (O8L . it

The earliest reception in Kenya took place under the African
Opder= in- Counmeil.\lesg ahich stated Shat jurisdiction should
80 raqhs circumstances permitted, be exercisedd upon the pr{::éfles
of, and in conformity with, the substance of the law for thexpeing
in forece in England."

Our insurance law was thus adopted fromEngland based mainly on
the English Common Law . Modern insurance has been known to Kenya
since the beginning of thie century. Ini9é4 In 1904 the London
and Lancashire insurance company appointed egents for fire insurance
business in Nairobi.22 The Royal Exchange Assurance was the first
cowpany tc open it's doors in a full branch office in Kenya in
1922 followed by the Commercial Union in 1929.5y 1961 there were 140
insurance companies operating in Kenya and'transacting business in
all cases of insurance .23

Despil'e the fact thatthe insurance industry in Xenyastarted at the
beginning of this century, few Africans even as of now pdsses life
agsurance policies. In 1968, only 70,000 kenyans held l1life assu~
rance policies; and even then it can be confidently stated that very

few of those pol icies were held Dy arnicans,24

Thes is not because insurancepremiums and business have been
beyond the means and comprehension of the african, the reason is

that the africen was statutorily diseriminated against during the

-
-

21. The Contract Act, Cap 23 Laws of Kenya ,-

az.alns!rangg Markets of the %orld: published by thel = Bwies

Reinsurance Company; Zurich, 1964.
28, J.0 Ipukwu-Insurance Mggggamant in Atrica”p.zél;‘, pu.lished byt

Caxton Press Ltd .

» N\ V.
24, Seu“wpo C t y Kenya EastAfrican » publiahingwd;




house p.180. /
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colonial administration. The first statute to control the ofrcans’
atté?ts tottake out life assurance policies wss enacted in Kenya in
1045, and was replaced by the African Life (Assurance Control )
Ordinance of 1946 .ﬁ‘rlvmts ordinence wss repealed by s8.48 (4)
of the Insurance Companies Act ,1960 .gré
Under th e Ordinance, no perscn other than a verson spproved by
the governor-ib-council , could effect any life assurance businees
«ith an african; and the approval could be withdrawn within two
weeks by virtue of 8.2 of the ordinance which provided:

"No person shall effect any life assurance

with an african unless the form of proposal

and any conditions affeeting the policy ha ve
27
first been approved by the Chief Native Conuusaionserﬂ

Section 4(1) prohibited canvassing or é@iciting of any life assurance
proposal from any african without first obtainig a written permit
with the Frovincial Commiseiom er of the province in which such
canvassing or soliciting was tz to be carried on.The provineial
Commissioner had the discretion to issue or refuse to isegue such
a permit.za
In theory any african could get a« certificate of . exemption
from the opera tions of the legislation by appgéng either tofthe
Chie £ Native Commissioner, or the provincial commlaaioner.29
The immediate guestion is what factors had the administrative

agency to consider before he could be satisfied that the applicant

Gilerx was 2 suitatle person to hold such a certificate@? The Ord-

£0. Capy 106 lews o7 Kenys, 1948 .
860 No. 46 of 1960 .
27. Cap 108 la ws of Kenya, 1948 ,2.(8) .

ggs fqﬁgggal against such deecision lay with the governor whose desision
29. 1biad . » 8.5 .
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inance gave no guidelines . But generally speaking, the chief fact-
ore seem L0 have been literacy ®©®n the part of the african. This
y#8S to ensure thal the af¥gcan could at least read, even he could
not grasp the full implications of what he wae agreelag iz to.
Inthese circumstances, 11 would appear that the whole legislation
was not only unreasonably discriminative; but alco misconceived and
there fore incapable of protectingifricans.
dhen all has becen said ,the result wa s that the underwriters
were effectively discouraged from dealiaﬁwzfzg africnns, The insuranc
Uprdinance also carried punitive measuras.;TramgaptinL 1life sssurance
buesinese with an african vithoul the ;zior arprov;fgihc governon
a fine of uptc 10,000/~ was pxoxide#?or while fcr canvassing
or soliciting, or failure to have a jpropo8al form attested as

requiredal , & penalty of 2,000/~ fine was etipulated.
Cnly a foolhardy underwritgy , determined tc w»ind up his

business, would have dealt with africane under ruch circumetaﬂces.sg
The coet would have been un proportionel to the returns,qnd the res-
ult wag that the african found himeelf denied cne of the moet
acceptable securities for bsnk loane i.e the life assurance i}icy

as colletoral .38

0. ivid. , 8.7(1)

#at
&1, 8.6 of the ordinsnce of 1948keouired befere &8 propocal form was

accepted from an african, it had to bear the witness of & persom appt
oy the governor for that purpose by notice publiened in the gazzette.

82, ﬁusineae Orsanizatoans ana thed Africa nization of Commerece in
ggaxg,by O, K Mutungi; J.8.0 Thesis, 1974 .

33. IN1964, only O0C.B%of the population of Faet Africe held life
assurance policies and very few of these were held by ggricane-“wgg

»

Controls ilndusiry in Ken.a -supra




Reinsura nce

Insurers rely on the principle, that by the cperation of the lawf
of chance, the premium received for a large number of risks
will, in any given peridd of time, be more than enough to meet
the ligpglitiee 1ncnrre§. The acceptance of an insurance for

2 an unduly large sum against one event, though desirable in

the course of business ,endangers the principle ,and in such

a case it is usual for ingurers to reinsure a t least a part

a4

Reinsurance thus consists of a2 new insurance, effected by & new

of their risk with another company.

policy, on the same risk which was insured before, to indemnify
the insurer , in whole or in part from his previous lisbility.S°
It is an agreement presupposing a head policy, by way of complete

36 but the r

or partial indemnity to the insurer under that policy,
risks covered may be in a narrower or wider form.

In Kenya before the establishment of The State Re-~insurance
Corporation (as it was known then ) in 1570, insurance comp-
anies had to find security outside the country. MOst insur-
ance companies were subsidiaries of foreign corporations .
The only way an insurance company could get reinsurance was
abroad , since noc such institution existed in Kenya. The flow
of funde out the countdry was enormous as insurande companies

accumulate a collosal amont of money.This flow of funds out of

Kenya operated ss a major foreign reserve drain. The need to stop

34 . Kay, J. in De Horwich Equit b e Fi 887 *b 3
35. per Lord Mansfield in (18071 1 taunt. 48

36. per Lush, J. in Joyce v. Rgg;g ggxng 1872) L.R 7 Q.B &80C.
37. See Tradez » 2r's : surance(19214
36 T.L.R ©4 . :




this flow of funds becomes apparent and in order to do so a ;
reinsurance company had to be established in the country .58 K
In 1970 therefore, The State Reinsurance Corporation Act39 was
enacted establishing a state reinsurance corporation in the
country . The functions of the corporation were , " to under-
take, carry on, and transact in any manner whatsoever, whet-
her in Kenya or elsewhere , the business of insurance and
reinsurance of all kinds , classes, nature and descriptions
whatsoever w40
Under the Act, every insurer is required to reinsure with the
corporation such proportion as the Ninister may, by notice in
the Gazette, prescribe of each policy.41 Thus reinsurance is
made copgulsory for every insurance company . Failure to do so
makes the company liable to a fine not exceeding two hundred
thousnd shillings B

The Kinister of Finance issues . legal notices which indicate
the proportion the insurance company must reinsure .For example
every insurer is required to reinsure with the corporstion

10% of each policy of motor insurance, and 25% of each policy of »
bond insurance (other than a policy of motor or bond insura nce%?
The premium payable by an insurer tc the corporation in respect

of reinsurance must be & pro rata share of the premium actually
received or receviable by the insurer from the insured with-

out any deductions whatsoever .44

Also every insurer is éﬁuired to reassure with The Kenya Rein-

38. I talked with Mr. M. Gichohi of The £eny=s Reinsurance Corporation
who briefed me on this history .

39. Cap. 485 laws ofKenya.
40. ibid. ,s.4 41. ivid. ,s.18(1)

42. ibid. ,8.22 43. cibédec, seKenya Subsidisasry legis-
lation, 1973 legal notice No. 233, The gtate Reinsurance Corp. of
Kenya Act, 1870 .

44, 1ibid. ,s.iv
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45
suranceCorporation evepy policy of life assurance issued in
Kenya , 25% of the excess after the ceding company's net reten-
tion .
FHus legal notices issued by the Minister of finance regulate
the activities of the insurance companies vis a vis the reins-
urers. In 1977 the gross premium income of the corporation was Q/
Kshs. 162,140,55¢ , which was 15% of the whole insurance ind-
ustry's 1ncome.47 In 1978 the gross income was Kshs. 221,0¢1,
837 representing an increase of 45% over the 1977 figure .This
amount was 26% ofthe whole industry's income .48 The amorit of
money handled by the corporation is, as can be seen, collosal.
The importance of our own . reinsurance corporation can

therefore be seen in terms of retaining that money in the

country by stopping the flow of such amounts out of the country.

45. The name was changed to Kenya Reinsurance Corporation in 1977.
46. Kenya Subsidiary Legislation, 1979, Legal Notice Ne. 54, The
Kenya Reinsurance COrporation Act, Cap. 485 lawe of Kenya .
47. 1977 Annual Report and Accounts of the Kenya Reinsurance Corp. p.8
48, 1978 Annua 1 Report and Accounts of the K.R.C p.5



CHAPTER THRER:
THE SOCIO-ECONOMIC ASPECTS OF COMPULOORY HMOTOR INSURANCE

The use of motor vehicles on our roads has brought unprecedented

L
risks of loeaA;:é limb es well as property . In the absence of app-
ropriate insurance, such riske may, as they do in many instances
result idruinous economic lcss to thehufferors thereof and / or
their dependants .

At Common law, where the causer of injury has been judicially fo-
und to have caused the loss either maliciocusly or negligently ,
he is ordered to pay damages to the victim as compensatiom for the

relevant loss. But there arises many problems in executing that

order by the j:dgement-holder . Ttcounld take months or even yea rs

¥ before the Jjudgement-holder gets anywhere.[neanwhile the accident l
¥ vietim (judgement creditor ) may be out of work and completely ine- £
r apacitated because of his bodily injuries sustained in the motor <

£ accident in question . He and his dependanta/if any , would be faced !
“ w ith depressing economic and social problems including in some casez!
¥ even bankruptcy. A:e a result, the final judgem ent secured by the
v motor acecident victim (or his dependants) thus proves tp be no more
£ than a "a paper remedy" . Where the driver's liability is insured
L however, the above problems are greatly minimized .

The iSsue of protecting such- accident victims will be seen
to be important in light of the econsiderable number == of .’
motor vehicle accidents in which thousands are injured %Ef the num= ¥

L ber had been few .- _ , then the proteection of such vietims would £
K seemto be immaterial, and teoo insignifiecant to attract public att- i
Y ention and concerted action. The unfortunate fact is that the number X
Y of motor vehicle accidents since the appearance ofmotor vehicles on K

“highways ha s generally tended to be very high in most countries where



1 I
residents use thesc machines .

The following statistiesl ¢éata supports thie asserticn ag far <

as Renys is conce rned .

KENY Az TRAFFIC ACCIDENTS 1966 ~ 1977

DESCRIPTION 1966 | 1967 | 1968 | 1969 1970 1971 1974 1973 1974'1979 1976[1977
Noe of
i?::c:ien'ct}'s ’ 3847 {4387 4511 | 4196 }5163 16042 6613 | 6789 | 625016534 | 6548 5949

Persons Killed 559 596 670 750 | 944 {1046 | 1331 | 1402} 1353{1338} 1640| 1560

b

Seriously injured|1261 |1621 {1472 | 1605 | 2204 |2439| 3062} 3386 3268{3106| 3924 3534\

s
PR IR 05 3128 [ 3457 | 3920 {4608 | 5070 | 6135 | 6209 | 5919|5177 | 6345 5083

M0TAL 5125 |5945 |5599 | 6282 | 7756 |8555 [L0528 L0997 [10540 D621 L1909 {10577

Sources Central Bureau of statistics - statistical Abstract for 1976
a-md 19780

Although the above figures clearly irdicate the gravity of' the pro=- X
blems created by the use of motor vehicles . they do not indicate

o~

"~

E.g "In 1967 there were 21,561 accidental dezthe in Creat Britain ;
in road accidente alone in 1957, 5560 people were killed =wnd 273, R
868 injured, 63,706 of them seriocusly. During the lest fifty years
8,000,000 pecople have been injured and 250,000 killed in roa. acci-
dents, and the aceident rate ie steadily risng r%ﬁiﬁ{f." See

Bouglas Payne : Comvenssting the Accident Vietim iZ% Curr ., L. F 85 &
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the nature and extent of the advantages derived therefrom . The X
use of moter vehicles during the above specified yosrs undoubte=
@uly earned for the users thereof enormwus advantages ranging Trom
economic gain to eccial convenlence. Thus the use 0f a wotor vehiele
pregsenia us with a seriocus dilemnw ~ it has seriouc dissdvantages a
vell as enormous adVantagefggﬁo driver to?a: ¢an possibly ceny

the o _ . convenience of having a car .l?nu bBagic quecsticn ie ]
who should pay for the lossea oc¢casaicned by mouwer veinicles ?

At one time , an ensver t¢ thig type of provlem was suggested

in the follawing terms @

It 1= just and equitable thot 1 o percon uses a
dangerous machine, he shouldd pay for the damoge
which it oeccesions ; 1T the reward which hoe gains Lo
the use of the mechin- 4111 net pay for the
damage, it iz mischievoue tc {he public and

ought to be suppressed, for the lose ought ucst i b

borne by the commurity or the injured person,
Tf the vee of the machine is profitatle, the
owner should pay compenesation for ke damago.
In meny irstances metor vehicle ugers would , under the sbove rule
be barped from using their vehieles Leecause cf their incbilitly
to pay for the damage ecsused (0 the puklic ae a result of using
the vehicleg . Since wany motoriesis are @uite vell-ol? indive

iduals who use thear veblcles fur plessure and domestic

2. Powell snd Anor .ve. Full (1880, 0bLQ.E.D 597 at p. 601 per
¥ellor, T . This case dealt with damage to properiy due to fire

sparks which eéscaped {roma locomotive possessed by the defendant .

Se Alco Rylands .v. Fletcher '(1688) L. P 3 H.L. 530 applied




parposes only .

8 who
In many ccuntrics s Iincludlng renya , the anseer as o should
p2y Tor the loss occassioned by the use of motor vehicles has
vecn preseated in z different fopn -~ that of lmpoesing « state
utory duty on evsry driver snd or nsner of 1 venicle Lo take
cut =such ingurance with a certified inesurep ag would cover him
sgiinel $hied parity 1ilaviliiy arisios from the use of th= vehlcele

on pain 9! paying a fine or undergoing 2 tepyr: ¢f inprisonment or

both penzltiue . ‘ uncep thie scheame , it ie intended that
third rarty 1i0hility avnll be mat by deiver's oo owner's insupr-

b
er on the basgis 2f the relevant insursnes poliagy. It woulld appear

J—

that. but for the comosuledry motor ingurancs legiclation, very
few cur operators would take aut third pspity losurancee  1ia0ility
policies . fpsi<”
Contrary 10 the suggestion in the above guotstion  under conpu=-
lsory 1neuvancejluagae snd ni%equent ~leime cuused Ly individusld
arivers are, in nrorep canee et cut of & pencrel moLor ipnpultnce
fund , This me ans that ever thone drivers »ho do nol cauvpe e
¢emage with the ir motor vehicles, ere under itho echerne ; eumpelled
to pay for their iellow drivera',faudts .This point ¢ #ill be
discussed later .

Compulsory met motor insurance thererore ziiemnris 1o supp-
lement a situation whickh lesves (he vicitin 4o pet &% shalever

he e¢an from ihe evtate of the prslevail notorizt e Lear the lo:sg

personally.

N o 28 ras - o st 8.5 et o ne -—

“e Eeog U.K 5 Unitario, (Lanadan;, J.59.A, and all other formepr and *©

= iresent Iritish dependancies .
4, Car. 406 lawe of ¥Kenva e,4 9T

£, ibice , 8.10



It is importent therefore to scrutinize the relevant law , its
aime and objectives and how 1t is administered in order %4 to  ~

determine to what extent the improvement on common law has boen i<

carrisd out .

It &5 important to firet conelder the socio~economic factors which (¢
rendered the introduction of compulsery molor incurance necoesary K

@t the time the gcheme cane intobelng 4 o Thls fe necesnary for L

K

ye ue nol only to understand the sccio~economic busis of fhe

r
podn cine o « - '
Cur luw enaneted from Britein , therefore veé must first cxamine K

the Lritish scclo=-aconoml ¢ scene st thé:gggging of' the British K
pltatutes Lelore consldering the poeition in Zenys at the time when
bhe local statutes woere passed .

Thers are three oritish enaciments that ¢ involve our law on the
subject ¢ (i, The Road Tealfie Aet, 1930 ; (2, The Third Parties £
(Righte against insurers; Act, and , (&) TheRosd Traffic Act, 1634 ©
aii of which are now incorporated in the Losd Traffic idct, 1860 . h
This mace compuleocy the insurance of wotor vehiclss agsinst the
rigk o L1ieDiiity lor iajury Lo, or the death of, third yparties

cauvegeld by the driver's negligence .

CD %

Troe fact thut $p€§1&1 legislation concerning cupuleory third K
party risks pwtor insurence «a8 passed in ithe 1930's in Britaln K
ves o reflection of some objective conditions which glve rise R
16 the need for such legislution. Cne i these wbjective conditions i

wae that both publie and private motor transport had incressed g



e

k;f:l "f‘

considerably by 193 0 and that the rleke.gzllire and iimb had 2
proved to be gquite zonsiderable snd had hed s woreening effeet cn
the socio~-economxic situstuon in Pritain vwhich had been esuffering

L

genersl decline for quite a long time . irorfessor Sidney rollerd
hae given a vivid asccount of the ¥ rate of development in motior KK
vehicle transport betaseen the tzo world ware &
"In 1924, the total number of motor venicles
licensed wa & 38%2,000. OFf these , 132,00C

1/
I,

yere private cars and 82,000 were goods veh-
ieles and in 191¢ these figures had =1l fallen S
by 10=20 .« Py 1686, there neerly £,:00,000 <

motor vend elez ropleiered , including $61,0CC <

Py

vate csra , and by ths 1620's there were cver 3

I3

lion motor vehicles on the roade The zpeed with &=

et
&

.
which road transrort Jevelopad in the 1820's created |
new pireblems faster than legislation could

Gope wilhessoThe doyal Commirsion on Transport
urged road safety measurers in its first report

. fFollowing thie report , the firet
of the three main statutes affeecting resd traffie
in the int er- war yeers , the REoed Traffic Act

of 1930 , iancluded ... compulsory insurance L
~a "

A ™
against third party risks " Do dndh
(i) Unemployment snd Fauperism - K
Ancther facior Leﬁind the anaﬁtment ¢f the legislation in 1930's K
K

wes the unprecedenied high rate of unemployment and paugerism .

&. The developmend of the British Economy 1914-50, pp. 15C-151 by

gidney pollard quoted from J.L Kanywenyi's “Compulsory Hotor Ins-
Urance in Tsnzania "f&pymbtﬁlkd'




The period between the t-0 grest wars has been rightfully deseribed
i" :
ag"”"The 59e of dasa UnemployWMent ® . The chief cause of this

gituation wes that after 1914 Britain asuffapred a -elstivelyr decl-
ine as an industrial nation . The aquallty of heyr exports fell, and
she captured a smaller pregortion of' the world'< expov+ trade .

Thig was o pericd of crisie winen the Governument would not only
022% W erLL
attenyl 7 to(use ull the socio=economic conseauences epising

A

from uneuployment but that, indeed, it would alsc esll upon thpee
who were likely to worsen the situsticn, to make contributions

for relief of ithelr vlctims - rarticlerly those who exposed
the life and lirt of bread-win: ers to motor accident risks srould
make compuisory contrioution for the relief of inceajpaciteied

netor veblelevicting or tbe dependanis of those who died in

motor venicle ac¢cidenis o in this wa, the numoer ¢f those dependant
en the Lovernment dele woula scrchbaf d ecrease. Ayevien on the
_rolevant facts and figures 2n the uner loymont rate way illusirate
this point more clearly.

By 1921, uneuployment in insured tirades reaches

164 The coal stoypage of April te June maised the
figures to 28+ , bui even after the dispuie wa.
over , the proporilon remained obstinatealy at

16=17. ... The CGreat Depression of the eaprly

ks

1989’ brought with 1t a level of unemployment

that put even the 1920's in the ghade. The off-

cial unemployment raie reached & pesk of 20 or ¢
newily one-yuurier of the popuiatioa in august

1932, and stayed avove 20. for over iwo years .

In terms of nunbers , this meant 2 figure of nearly
3 miliion .eople without work, but there were in
addition eseveral important sections of the ;oﬁéation

outside the field of insurance, and therefore
e4cluded from the crfftcial statistice ...Iinclu-



ding (unregistersd able bodisd persone nuol
registered in the tinlstey of latour ; ihe

total tLoue aucter estimated nas Deea 0,306

N
-

ip 1981 snd Z,75C,C00 in the jeskK r pe€ricd o
mn“o‘r\
cestorbor 1925, Some 6-T) zeople were 1liv cn

These Facta nnd figuresg clesrly siwe the general geciel situ=
ation by 1870 nhan the Lipst of the “raii’lc cis were neased.
The gace author polnte ocuv thet "unesyiogment of guch exvent
and duva¥ion Wes n  cocisl as weil n 81 GCOLOMIC Erobuient. ...
Yen becamne cinical sl bilter and disiliueicned, andlesa
gar. of' thaip g @oraﬂ:caring when they were denied work w.qa
focurc themselves and their facilies in poverty in the miust
of u« riche® csaciely, Fov o Lize the weaplojasnt SVED SECaine
& teliticel forece, bul duc o the iaemanent natuee of the
gtatue ot unerileoyrent, they sude no subelantiial impact on the
country'e _olitiec:sl 1life .%

(141 ve=1sl le.islaticn_ .

The comrulsory scteor lzgislaticon ass part o1 the genaral vody of

"gocinl lzxislaticn® councerning the light cf the poor woriking

€laesds. ~iin Lhe help i Lhe Lourgscis liberals and vevolution-
ary leaders o¢f the woriing ¢lass poverenl, logasiatlon ainmed |
generally st relievin. thase "o.0 resead” classgs, nas seen the
activitiy o7 ths britieh apllaceat and the politicians for
conpidarsble seprion of sims . Tha garly ‘itechnclogicsl inventions

8. Arthur:irnis:  in seonouie idstory of tne Sribich iales

e
B4c~47 , suoted From .0 Yanywanvi'a ¢ {@udoel - 1u»%uk)UJLQC{

g » 1&'1 J » y G t oY ::~§\:.

Ps
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and factory working conditions which made the socio~-economice F
gonditione of the working elase pretiy miscradble, led ¢ {the i~

pussage/o: the Factory Acte frowm the . . 19th to S0th centuries.e K

In 1544, tho fencing of dangersus machinery wa. mace ccmpulsory;\
and the saletly, health of scriera , and the szaniistion and | 2ttend
ventilation of the foctories were made the subject ol |
10 il
legislation.
_ 11 :
Other piceas of social legislation deslt with insurance, un- %
€
- s 3 N re 1
employment insurance, c©ld age ané widos's pensions 1 end fine K
13 v
ally workmern's compensation . GRIVERSIIT L. tunewon
LIBRARY

(4v) The Assumption of officc and growing poLitical strengib of K

Tayed 4 T : =
the British labour party. . "y

) p . , : g2
The first labour Govermmeng teok in 1024 «nd the seconc time K
in 192¢-21. In both cases it wegs a minority lovernent .Thece S
wers timss when the gocioe=economic situation in Lritain wes in <
a state of erisis, us e have already secn. 4And this largely ol
explaing why the labour party took ofifiee. wiih a labour Covern= K
o i Hat . i . ©

ment in foree in 1950, and given the fact | a iarge ninorily of

thoese it Ly +{he unenployment wave and who were largely ecigzcsed ©

to motor zcelident risks were memoers of the labour pasrity snd <
had become a “"politicai fowrcs’, it was act very diffielt Lo gel <

10, ikid. s 520-21

%%. The ¥otiencl Fealth Tnsursnce Act, 1911 ss zmended from time to K
me .

4 14 Ay 1O, -
1%, lnstituiled in 10y uy o nonecontributary syatenm. e

13, sstebliphed Ly a oeriea cqzﬁnju"y ar death during the ecourgeof K
his ansloymnent unless tha aceldent was aeliberutalngggsea by the ¥

injured party . Exemppton . in coslmining arter519§4
not made compulsorgly insurable.
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a compulsory mctor insurence Act passed . -
The ccmpulsory insurance as a response to the objective condi-
tione (risks to the human life and liwdb, which the increasing
motor vehicle transport had created =g well as other factors
already discussed, may ve seen scen dhcreiore ae part of a hist-
orical process of class siruggle in Britain.
T he four major factors we have Jjust finished discussing may be K
regarded as part soclo=-economie foundations of the English Comp=- -
ulsory insurance law of 19230's ; The legislation in Bast Africa
srpeaus to have ©teen rartly because of the increased importat—= 1
ion of motor vehicleg from Eurore and partly because there was
such legislation in the "Mother country"” which hed teen introduced
into other Eritish "dependant lezzl systems " . The Attorney Cen-
eral of Kenys while introducing the Motor Vehicles Insurance (
Thira rarty sisks ; bill, 1846 haé rether curiously observed @

A8 honourable nerbevs are no doubl sware

gimilar legizlation is in force elsewhere

in practicully every civilized country in

the vorld end they are mony people in this

colony who fesl th&t thiz legislation ie

14

Long overdue o
The sftect wag thuat we received virtually the whole of
the English legislation ithrouzgh cecrmouflage loeal pleces of leg-

felestion o

B T T

14, Venya Legislative Detates, Vol. 20, p. 487 and : page 488

he steteda furiher: .,
VM. . T34 o

The Bill dent Offices

uggestions

s
ie to agree |

WES Bypmitted ... 30 the Aced
in the U.X and they have me de certain
«eswiiich 7 have no doubt we shall e ab
to . ®
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L has a0

The aiums and objecilives wl thao ncti The protection

Having discusesd ihe damage  esuses by e moos indus try
e
and having e pi«ined iti: socic-cconowic factors which zczoun t

if'or the passage of the law at the paursicular tinos in yuestion

e

I now conslider whe proviasilcns o thoe law witu 2 vi:w ¢ finding
out wnay proteciion is ofiesrea apd to whom .
while introducling and expluainlng Lhe 2411, the A.C of Xunya

indicatsd that toho maln zim anld ShJective Oof the 311l waa %o
"‘Tt‘,w' v thu T« (A At v<ar /“‘ (s
T e

Aea AN

jrpalscey Irncurence Ly mrolor cwncrs

agalingt third party rlars, that Le to 327,
egsinet 2lains ahich may Be ladzad 1a ths cgu-~
rtz by rerzene injursd thsough the Ccaralsgmnssse
of roter drivers srd which nay result in large
swre of meney being awerded te ine claimants
#nifoh ceuld not be mot LY e owner of the veh~

16
. )
inle threough whos® ncgilgeice the damape ocecured.
1é

H ence the relavant ;rovision* in Cap. «0¢ lawe of Eenya ctatest
subjeat Lo the privisions of this act,
ne j«reon shali use, or cause or peyxit
any oiher jeraon 0 use, & wotor wvehicle
on 2 reLd, unaesg there is in force in
relaticn 10 tas user ¢i the vehiclie by

thet pereon or thut other poereon, &g the

b

18, Keny: Leglelative Council Debates, Vol. L0, e 487 ;X

16. Cap. 40B, lowe nf Xenya, s. 4 ( 1

KA 75

K
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cage may be , such a policy of insurance

or such & security in reapect or thira

party ricsks as comp;ics with the reguire-

ments ot this Act .
It would appear therefere, thail the main aim of the sluiluve was
¢ sct up a scheme under whieh third party vietims ot road ace=-
idents woula be protected cogeinsi the inability of the causers
of the szecident t¢ indemnify the viciims against lcasses suifered
in thasg conditione. Contravention of this provisions carry
heavy penaliies for ihe guilty party #ill e liacle to a fine
not exceeding 10,000/~ or to impriscnment for & teru udé exce~
eddng two years., In aome cases he mey be lisble to both such
fine and lmypisoﬁmrnt.Jg
As of the 1st of January,l%E0, every person,dmlving & moteor
vehicle is required tc show on hi:z #sindscreen a cewtificats
o insurance in the pfescribed form, place and manner.lq
It would appear thereiore thai tha4étvinggﬁt meassures are taken
0 eneure the proteetion of third party victims. This new
megsure mokes it eagier for the parties involved in an ace-
ident to ezichange the nemes of their insurance companies .
The injured third party will, 2= long as it is nct a
“hit and run case , be able to trsce the insured's conpany

who are lisble toc pay for his claims .

Section & of the Act specifies the type of 1nsvrancqboliey which «

complies with the recuirements of the sitatute. Such a policy

must be issued by a company which is licensed under s.6 of

17. The Insurance (Motor Vehicles Third Paprty Risks) Act, Cap. 405

laws of Kenya s.4(1)
18, ibid. ,s.4("2)
19, ibid. ,8.9(1) as amended



Under s.15 , in the event of the insured's bankruptey (or K&
widing up in 3he case of a company) , or making of a scheme of arpr-/
angement with his ereditors , if before or after that event , W
the insured ineurs third party liability , his rights against
the insurer under the policy "shall,notwithstanding anyihing
in any law to the contra ry , be transfered to,and,;est in the
third party to whom the liability was so ineurred. i
This provision is of greaf importance to the third party for on
account of the "privity of contract " doctrine, and also the old
rule of "no liability without fault " , the injured third party
would first have to obtain g judgement against the iéired befo- i
re theduty of the insurer to pay for the damage in gquestion can
arise. This would mean that the third party victim of the aceci- K
dent notigntitled to the benefits of the - policy from 4
the time of the accident. Therefore in the absence of s.15, the <
third party victim, whce obtains a Jjudgement against a bankrupt 4
or an insolvent insured, would not be able to obtain the insu- K
red's full indemnity from the insurance company, and he would
have to claim for his debt against the ba nkrupts or insolvent

estate as any other creditor. By vesting in the third party the

~N

insured's rights against the insurer, therefore, the section

\

enables the third party to get the full benefits of theprotec- ~

tion given him by the statute. In such a case however, the

N

insurer would enjoy the same rights and priviledges against
the third party as he would against the insured under the insurance .
contract, for the third party can get only such rights as he would =

get through suing the original insured.%® K

27. Cap. 405 laws of Kenysa s.15(a) and (b)
28. ibid. ,s. 15(4) . K



The insurey cannot 1imit his liability under the policy by any
condition, in sc far as third parties are concerned, if such ¥
liability is required to be eovered by a policy under s.5 of
the Act. - Such limitations can only operate as between the 7
insured and insurer =0 that where the insured commits a breach
of some conditions in the policy, the insurer may recover from ¥
him, any amount paid to the third party which, but for the stat- ¥
ute , he would not hame pa id.so
Under s. 10(4), the insurer is entitled to avoid liability thr- <
3ugh judiecial proceeding if he can show that the policy was K
Sbtained “through the non-disclosure of a material fact » OF -
by a representation of a fact which was false in some material

particular...." This would mean that the third party , on obtaining

judgement would not be entitled to the insurance money in

s

settlement of his judgement-debt against the insured. He
would have tqenforce it against the insured himself . For
this reason , the statute in s. 11 provides that if the insured
makes any false statements for the purposes of obtainigg
compulsory third party riske motor insurance , as a result

of which the poliecy is rendered voidable at the instance of

the insurer , the insured thereby commits an offence which is

punishable by fine or imprisonment or both these penalties

in the manner specified in the statute .31

Theseiﬁ%ovisions which were intended to facilitate the admini- “
stration of the compulsory motor insurance scheme. There are K
many instances however where they do not gurantee the rights ﬂfﬂ%f

3 "‘-yﬁ""«

v,

30. See provisos to section 8 ;section 16; sectioﬁiié(s) Cap. 406
laws of Kenya. AN BT

31. See section 17 which provides :
"any person who contravenes any of the provisions
of the Act for which no penalty is speeifically
provided, shall be lisble to a fine not exceeding

5,000/~ or to imrisonment for a term not €XCeeAimn.
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of ghe third party motor vehicle accident victim., In order to
study these instances we shall consider the defects or shortcomings

in the compulsory motor insurance.



g

CHAPTER FOUR.

SHORTCOMINGS IN THE ACT:

(a) The negligenee aspect of Compulsory motor insurance .

In my view this is the fundamental shortcoming in the Act.
This aspect of the scheme is based on the old common law rule '
of the thumb of - "no liability without <fault" which dates as 1
far back as 1875. The law as we have seen, requires a motor }
vehicle owner toﬁgﬁi an insurance policy with respect to the
use of his car which covers him and/ or any number of pevsons
mentioned therein against third party liability which may be
incurred as a result of road accidents "negligently " caused

by him or them. It is clear here therefore, thafithe statute
only contemplates cases in which any liability incurred on LIRe®

,‘.m""‘,‘l"\"{ Of K
a road accident was due to negligeng driving. 7 7Y
' 1
At the time when this rule of thumb was set wp (1875) , ¥
during the horse cart age, it was probsbly a reasonable pro- 4

L BN

position. It was an attempt to device a method of distributing

.:" N

riske and losses in the pre-motor vehicle age in England. Butt
for us today, to use the rule off thumb underlying ;t, irresp-
ective of the innumerable number of speedy vehicles driven A

by ever falliable humanbeings on confusing road networks ;

>

to repeat it in total disregard of the innumersble road hat

1. See Holmes and wife .w. Mather (1875 ) L.R 10 EX. 261 where

Bramwell, B. remarked,
" .esec.people as they go along the roads

must expect , or put up with, such mischief
as reassonable care on the part of others can-

not avoid.ecceo"
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accidents due to use of motor vehicles and the resultant economic |
losses as well as losses of human life and linmb, seems absurd. 4
¥he fundamental question we must ask ourselves here, is whether X
tortious liability should be the basis on which compulsory K
third party risksmotor insurence should be administered. K
Msuit in negligence is a cause of action taken by the plaintiff '
in order to recover losses he has suffered through the fault of the

defendant, . . A plaintiff is awarded damages firstly to (%

punish the defendant for his wrongful conduct” , and secondly
to give him compensation . This element of punishmentmakes it L
look immoral tojaward damages against a defendent who has comm- |
ited no wrong against the plaintiff. For where the defendant v

has acted "reasonably and with dure care" towards the plaintiff =

but, despite that, the plaintiff has suffered damage , it K
would amount to "punishment without fault” if the defendant K

in those circumstances were ordered toigémages to the plain- 3dﬂ
tiff. .

It appears that when tortious 1liability was first conceived , 4

the awarding of damages only in cases where the injurer's con- e

duct was negligent was two fold: to discourage inadvertence /-
and malicious conduct, and to establish a rational system for 74
distributing losses, arising from ordinery human activities , |4
among the members of the comrunity. The basic rule was " the i

lose should lie where it falls" ex%pt where it could be shown I

2. Lord Atkin was of the opinion that the principal of " duty of ¥
care" on which negligence was founded arose from a'gener&lpublic e
sentiment of moral rwrongdoing Tfor which an offender must pay” in
Donghue .v. Stevenson (1932) 4.C 562 , 879 . K
3. ‘Salmond in Salmond Law of Torts ,p. 16 also 17 Curr. 127 at p.
129-30 .




that the perscn responsible for the loss had conducted himself 'S

wrongly at the material time .a“

At the time there wa s no K
general policy of protecting the injured person against the i
insolvency of the injurer, nor was compulsory insurance used K
for this purpose . Inthe light of the purpose of the statute
as we discussed it in chapter three, if we taske the two above

factors intqaccount, it will be seen that the insured negligent <

@Lriver s Who is supposed to be punished for his wrongdoing , K
does not meet the whole burden of compensating the injured K
third party . For in practice , the individusl's formal bur- K
den of - compensation is spread over all car drivers through ©

K

' their insurances . The gross motor insurance fund is the last

resort‘an injured person entitled to elaim will lcok for his
compensation .“4 Iiwseems most unfairéﬁhat other drivers should be
punished for the wrongful acts of a particular @niver_sThis
is one reason showing thut it is wrong to apply torticus liasb-
ility in compulsory insurance .

Another reason for objecting against the use of tortious liab- [
i1lity or“ne ~Ti1aBIIity without fault " as a ba sis of distributing
losses through insurance, is the difficulty involved in proving <
negligence against the insurer . Theye must be quite a number K
of cases where the only witnesses were the injured and the injurer.
Insuch cases ,even if the driver had been at fault it would be ©

very difficult for the inj?ed person to establish negligence,

for obviously the injuwerwill deny any negligence on his part.

|

3.5almond inSalmond's Law of Torts, p.16 : also 17 Curr. L.R 127
at pp. 129-30 .
« »n
4., Hamish, R. Gray, Ligbility for Highway Accidents X7 Curr. L.R 12
at Pe 132 .
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The scheme . . that was established for the protection of the
third party would in such instances not come to his aid. Nor e
doesz he have any other remedy against the de facto "wrongdoer ". 4
The same happens where the proceedings do not commence untill
after a lapse of time , due to the injuyed pa rty's hospitali- ©
zation . Here memories of the events as they actually took place
at the time of the accident may be beclouded,‘ér influenced by K
the lapse of timgj, and therefore unreliable . Insuch cases <
therefore, to hold either that the driveﬁnegligently caused

the accident or that he did not, would depend mainly on guessing
what really happened. If then, such guesswork led to a decision
whereby the injured thir@party losses his claim, then $he very
purpose of the scheme is defeated . It could even happen that it s
almostrggsig¥i whether or not the injurer was negligent .

Driving on our kinds of roa ds with the rain pelting down in
torrents, the roads flooded and the inevitable traffic jams

during such weather , one cannot really say for certain what
really happened or who did what . If negligence is not proved

on the injurers part, the third party would have to . lose his
claim .

It seems, therefore, that to base the scheme , which is inte nded

to give protectiion to third party road accident victims , on K
the principle of tortious lisbility , &m@g&a to making the g‘{\
apperently generous protection just a gamble. It may be won or WK

lost depending on whether or not the c¢la imant outwits $he defe- <
ndant in proving that it was the defendant who was at fault . K
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Again the requirement that. the injured third party must first K
obtain a judgement based on tortious liability against the i
insured driver in order that he may claim the relevant damages Y
from the insurer has caused some misforiune in certain cases. K
This means that a third party victim of @ hit-and-run driver A
cannot recover anything from anyone , even il the particular i~
untraceable driver had a preoper policy at the material time .5 k
Another shortcoming in the Act is the faet that it is the dri-
ver and not the motor vehicle who is insured .6 In practiecal £
terms, this means that the protection given to the third party K
is further cut down . For although when a plicy is issued it K
relates to the use of & particular motor vehicle , if it be K
negligently driven by a person nct mentioned in the policy
and injure or kill a third party , the latter or his dependants < .
cannot successfully claim thereon on obtaining a judgement ©
against the relevant driver . Had it been provided by the Act ¥
that wheye  an "insured vehiele" causes an accident in which <
a third party is involved, the insuYer on procf of the nature K
and extent of the injury , and the resultant claim
being satisfactorily made , should settle the claim, there
would : . have been no risk of the third party losing his pro- ~
tection on the ground that the driver was not covered by a pol- ¥
icy of insurance E This particular defect was seen by at least K

one of the colonial members, Major Keyser whe, commenting on the X

Bill said:

5. Such cases are taken care of gratutiously by the kotor Insurers K
Bureau in Britain, and by the compulsory motor insurance schemes in'K

Newzealand, and Saskatchewan - quoted from Kanywanyi's article on Vf
comglsory insurance in Tanzania {h}?kbhikkd- (S
K

6. See ss. 4(i) and 5(b) of the ACt .
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I agree with what I presumed tc be the 4
underlying prineiple of this Bill, which =
is insurance on third party, but reading
through the bill, I cannct see under what =
eonditions the third party is insured sgzi-
nst 1085 injurye..... but in the bill there
is nothing abouti insurance of motor
vehicles but of persons who own or are auth-
crised to use such vehicleSesesssIf an unauth-
orised person stea lg a car, drives it up the
street and knocks a pedesirian for six, there
is no redress for that pedestrian at sll under
this ©bill. Cne of the objects of this Lill I
thought, was to insure an injured person sgainst
such cases , but under this bill definately that
is not the case, and I think it is a great weskness v
and detracts from the bill.’
This problem is caused because of the central position of
tortious lisbility in the schenme .
Cther defects:

These may be seen especially in situatione where the insurer is
allowed ©p deny liability, fhese are :

(a) where he has not been n otified of thre the proceed- K

ings, within the specified period in which judgement has K

!_<

been given ; :
(b) where the policy has been effectively cancelled by K

the parties thereto; or surrendered by the insured ; K

(¢); where the insurer succeeds in avoiding the " non- <

7. Kenya Legislative Council Debates, Vol 2C, pp. 464-5 . ’R\
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8
disclosure" and " material representation" rule . =
In these cases therefore the conduct of the insured may K
digentitle a third party claimant tic the benefits under the K

scheme. Hew® the position in (c¢) is the most objectionsble

for the doCirine of disclosure is far from being a fair doce-
trine and in most cases the insurer and not the insPred, ha s

a far greater knowledge of what 1s material and what is nét .9
However, the insured's lack of perception that certain facts
which he does not reveal on the proposal form are materisl in

that they may lead the insurer to increase the premium,lo may
result in the third party losing his claim. %
Another circumstance which may enable the -  insurer to K
avoid liability towards the third party claima nt is where the K
insured does not appear to have any insurable interest in the K
vehicle in respect to which the policy is faken out%* There is '
nc reason in such a case , why the third party should not K
recover especislly as the insurer took the money for that very 4
purpose . Where a third party is a claiman?t uander compulsgory

motor insurance, that defence seems to be out of step with the K
main object of the scheme.(;gain this is a result of "no liab- ¥

1<

. o

1lity without fault" .
Given all these defect; or weaknesses there is no way the
fundamental purpose of the Act can be realized. 16 is impo-
rtant therefore that an alternative method e found so as to make

the scheme successfiull. It ha s been obviocus that the most
fundamental defect in the Act is its negligence aspect. Whether
or not the third party can recover depends on the eonduct of the
insured .In part (b) I discuss an alternative method tothe present
"no liability without fault" one .

3. See seetion 10(2) (d) to (g) and (1) to (111) of the Act .

Foomaslie ””ELTM



foctnotes for p. 48 contd;

9. See 0.K Mutungl's article on The Doctrine of Digclosure ;

4 one sided doctrine ? Ww»?kb“ﬁLlC{'
10. See Jubilee Insurance Co. v.Jdohn (19656, E.A 233

11. See Dunn .v. Ocean Accident and Guarantee Corporation (1933)

T.L.R 52 .
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part (b):

§E§§astions for an alternative syetemt Nanrﬁgélt
Sp— . y
insurance .

There has been widesppead dié?tisfaction with the © = tort syste
ag amethod for compeneating people for their injuries . This has
become apparent throughout the common law world, not to mention
Scandinavia and other countries with different legal systemg

and traditions .

Most of the dlscussion has been cemtered around theproblem of
compensation for rosd aceidents .It is in this area that the tort
system 1s most widely used and in this area therefore that its
deficiences are most generally observed.

One important reform that has been suggested is that the fault
gsystem should be replaced by 2 Government established non-fault
system for road accidents.lg This ceould be suggested for -
Kenya as well, for the present system is run by private insur=-
ance companies 6n purely commereisl bogis . .

In the U.8 , the process for a new system began in 1958 in a
debate between proffessors Keeton and 0'Connell .18 * .+ The
proposals of these two prof essors triggered off an enormous
debate and spawned & huge selection of no- fault plans for
road accident victims .15 After some years of registance ., the
state legislators finally began to move and by early 1974, 18

stqates had enacted a variety of such schemes .16

12. Justice Report , Compensatiopn For Road ident Vietimg=- é‘
PR, See
from Atiyah - Accidents, Compensation and the Law,, at p.
de Fublished in Crisis in XNotor Car Insurance by University of

Illinois Fress (1968) .

P()ohwﬁ,.s oy
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footnte s contd:

i4. One of the best koown was the NewYork Plan - 7 . Automobile

Insurance......For whose Benefit ? = quoted from Atiyah (supra)
a - page 562 .

16. See Atiyah (supra) p.562 .
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and O'Connell, the scheme would comypensate victims of road
sceldents regardlecst of who was al fault, for aii out—of -
pocket iceses u;:ﬁﬁ the Limit of 16,000 dollars per perse%?:

As in the case of medicel coversgs, one would buy this cov-
erage for himself, his family and gucsts, and he would make his
claim and recover benefits from his own insura nce cowpany .4
The insurance company wouLﬁ, be required to pay nonth
by month, as in dector's viils , hoapitablis bills, or lost
wages  curred, ratheéﬁggiaying as under the present gystem
until. the insured person &and the company can =gree on a lump
sum or have their disasgreement dissolved in @ long-dela yed
trial.

The second main featupe of the bagic plan is that basic protection’)

insursnce would be coupled,nfﬁh,a,new law thaf would do away

x»1th €lalms based on nw;l@g&mce»unlees the damages were higher EEC
then §5,000 dollars snd 1C,000 dollars for all cther itemc C}f
Ne
such as medical sxpence and wage luss .18 v
Thisz would mean thet a1l bat a very snall nercenfage of the uif
clains fur.urﬁ 28 Iin auntomcbile accidents would e hondled fc
entirely under the new basie oprotsction nlan . The wasteful ) ¢
expense cf vickering over fuuld - with all the eosts of the time ¢
suent by investigators, lawyers snd the court , wculd be ¥
ezlininated excernt in the few cmses where injuries were )h
sulte severe. This would sharply reduce the cvarb&n#bf tke }jl
18. R.E Keestonr d J.0 0'Connell - Crisis ip Cer Insurance; Universit;

of Tllinois Precs (1S6E) , e 43 .
17. ibid. ,p.43

18. 1bid. ,p.44

Oc
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number of claimants every year and the estimated sum of the
sgheme's funds .

The scheme could be a Government Lased social security system
wherein the present piecemecal schemes - workmens' compensation ,
government pensions, compulsory motor insurance, will be rem—-
oulded under a comprechensively planned soclal security scheme.
The reccommendation that the scheme must be as far as possible
comprehensive and that it must be run on a basis of non-Tault
insurance , natura 1lly leads to the conclusion thut & cosiderablp
large sum of money would have to be raised for the scheme. So

who would bear the coats 9 As a general principle, it should fin-
anced by merzbers of the community as a whole and particularly such
bodies as acturial . - ldata may show to be the main contri-
butors to the general stock of the riske involved. The rates of
contribution of premium should be worked out in sccordance

with the nuzber and sseriousness of the accidentis which each
acivity contributes to the generzl risk. These contributions
may ve obtalned by way of taxes through the sitate grinding sub-
gidy to the scheme in accordance with an establiished range of
priorities and available resources ; slso contributions Trom
public and private corporstions , co-operatives and individuals in
accordance with their reapective rigk contributions .

Haturally, doing away with fault as s busis for compensation

would necescarily lead 1o higher premiums since claims would
increase. Nevertheless, the savings that would be made on

legal fees for the court and advocates , as well as administrative

costs would greatly reduce costs.
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A second arguement cgainst the change to non- fault insurance
is that the system would operate to the detriment of the good
risk client i.e those who cause no claims, would still have
tc pay premiums Jjust like the bad risks clients .

Another arguement against nonSfault insurance concerns the sugge
ion that the funds from the scheme should be ccllected from

the major bodies mentioned before . Taxing, szy, the motor
industry, would really have no effect since you are dealing
only with the a gent without congidering the principal. Share=-
holders in a motor car manufacturing company may order that a
certain number of cars be produced evey every day. They are not
concerned asbout security, all they want is the profits .The
motor car: manufacturers have got to do what they are told ,
and they will alsc noy bother a bout security . It is impor=-
tani therefore Lo take into consideration those people who
authorise such dealings , i1f you are going to tax the agents.
Secondly, slthcugh initially the major bodies will be the ones
paying into the pool, ultimately every one -the orainary 'mwan-
enchi' will also pay . Big mznufscturing « companies are bou-
nd to increase their  prices on consumer goods, necessiating
the 'mwananchi' to dig desper into his pockets .

O'Connell and Keeton raise the Basic Plan to compensate sll
injured perscns but they 4o not define “injured personz" .

The moment they talk sbout #injured person,as a matter of fact,
they are falling back on the conventional system. Also, how
does & person eclaim under the ' _ propdsed gystem 2 It may
happen that the injured person was injured by something else not

a car; therefore it will be necessary to prove that he was in
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fact injured by & car .He has to show that the kind of damage
he suifered ¢ould only have been caused by an automobile .
This statement itself takes us squarely back to tort .We will
not have dcne sway with tort therefore, for aun injured parity
will have to ghow that the injury he suffered could only have
been cauced by a car . There is nothing non-fauli aboutl this
for : you are now trying to prove that you suffered an injury
through no fault of your own .
Again, fixing meximum and minimum rates for compensation may not
be justifiable; if an insurance company fixes a wmaximws amount
of say 60,000/-Kkshe. snd the claimant is able tc show his
doctor's receipts amounting to 60,000/€shs., there is here an
obvious differance . Under non~fzult therefore subrogation
would not cperate . The priceiple of subrogation reguires
that the insured . be fully indemmified; with = differance cof
10,0CC/~shas. =& in the sbove csse, there is no full indewnity
therefore there can be no subrogstion and the insured's tort
rights are left intact. Thus the rights of the imsured which
are hitherto enforced under subrogatiom by the insurer nust
of neceseity be compromised if we accept non=-fault insurance.
However the compromise arises only if we are not willing to
digest the implications of - = subrogation. Cur main problem
here is that we are taking indemnity to be = perfeet « “equit-
table system which it is noy not, for why should’'nt .+ the
insured be allowed to pursue his *»> third party rights without
reference to his insurers ?
i It isﬁgﬁ;arent,from the arguements ageinst non-faulti, that it is

not without its problems .



CONCLUSIONS:

lasurance a8 we have seen , i8 a system for compenssting people
for domages or losses suffered. It §s a.coé%aat where one person
culled the imsurer, undertekes, in return for a considerstion
zalled the premium, to pay 1o another person , the insured , a
sum of money on the happening of a specified svent .l
¥e have also seen that insurence is not new to africen irsdit-
ion ; insursnpce should be evaluaited in the context of a given
gocielbty and its develorment and needs . Froble only arise
when one tries to evaluate the Africsn securiiy system in the
western sense<.

We traced the origine of insurance té the 15th century when
murine ingsurance sterted . The history of insurance in Kenya
has sleo beem seen , our law emensted frow Englsnd and iz based
generally on the Enclish common lew as received in Kenya oan
Augast ,12th, 1897 .

Resisurance haog been geen as & natupal following = on insurance,
for incupance companies must also have sgome security .

e have seen the reason why it becamwe nscessary to bave
legislation S from data and statistics of the damage coused

by the motor induetry . Something simply had to be done in

view of the many fatal snd non~fatal road acecidents in which
thousande were involved . The ressons for legislation have been

traced to Englend where (1) the ineres se of motor vshicles

end the resultant casualiities ; (1i) the unprecedented high

1. see chspter one
Ze ibid. ,}99‘
3. Compulscry Yoior Insurance
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rate of unemiloymen$ and pauperism due to inter-wer economic
decline ;(1ii) the assumption of office by the lshour party ;
and (iv) the long history of social legislation , all cont-
rivuted to the passing of the statute . These zre the socio-
economic foundaticna of the English compul zory moteod insurance
lew of the 1930"s . The legislstion in Kequ_,i.conclude was
enacted partly because of the inecreased impo}fation of motor
vehicles from Burope, and partly boeavee there wag such legl-
slation in the .. "mother country™ which had bveejnv introduced
intc other British dependant legal systems . Az 2 result we rece-
ived virtually the whole of the English lIegislation
thr?ugh camouflagehggéces of legislation .

We next comnsidered the vroblems in the prowieione of the law,
ite main wesknesseg and ths reasome lor svch weaknesses . We
caw that the main problem in the present cystem is its negli-

-

gence aspecet anc thel because of this basis,ththt does noct
successfullyi%ﬁgigarty s 1t wus meant to co .

The question then arocese as to whether there is a need for ch-
ange . There is no question that the present system is nof sat-
igfactory .The Key osroblem ic negligence under which the claimant
must . prove that he was blamelass and that it was the other - -
adriver's fault .If this system is sirictly follo.ed many hard-
ships would srpise . You obviously cannot have two blameiess
arivers , yet ecch is required to deny lisbility .

The system is " not condusive to Jjustice since cne knows that
he stands to lose monetarily if he loses the case . There is a lot
cf temptztion for partizs to perjure themselves in ecourt as

a resuli .
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Fhe present system is s8leo very curberseone ;'often it doee not
veliver the goods snd wher it does , 1t delivers ther too late

to benefit the injured perser . The long delays due tocourt
congestion meke prompt poyvent impeeeible in » gyster where
feull sust be shown .

injustice iz pempant in the present | syelew , more §0 becsuse
motor insurance is plegued wiih irherent injugtices m¢ccur
cven wher every one i& doing his assigned tesk falthfully and
efrieciently . The long delays charascteriatic of the gystem
produce a cruel injuetice that strikes harder es injurier are
more severe, and hardestl ot those most in neesd —the disabled
bread-winners . qad their familiee .Achard bargaining incur-
snce  coppany cen buy the claim of such o person with 2 penuriocus
settlement offer thet cepitalizes on his pressing meeds in the
fece of the long walt for trici . :
The present syetes is =150 eppaliinsty 'sa:ss%i‘n(‘f.ﬂfawié'é}i
research ahowed that, less than S0cents of the automoblle
1isbility dollar cvepr reaches the hands of any injursd persons 4
The resl goes to agenls , adjustors, inventiysiors , lswyers
overhead and profit .These expenses end up injuring the i{nsured
for they come out of the premiums end the damages ewarded if he
wins the case .Alawyer knowa he has a stuke in the cage ;, s¢ /
tne longer it takes im court, the more his glient gets if he

wins the case and therefore the k¥ larger the lewyer's share

of the whole . [

Thes system is torzed off With powerful temntatione to Zishouesty

L DL

)

: - .
4o 2. Reeton and J.C'Comnell , Crisie in xotor Tnsmrance (supra),
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Tc the toll of physical injury ic sdded n toll of psycclogicsl
end poral irvjury re%éting from prefsures of cxaggeration io
Cirrrove’ ome's case or defence, and even for ocutright e invention
-~ Op~ perjury to £ill any geps and cure any wesknesses . These
inducerents strike at the integrity of the driver and the
victtm alike, afl too often corrupting both,ﬁmring the latter
twice a victim - physicallg injured and morally debesed .Self
deeception csnnot Jjustify a system which demands that parties
reconstruct accidexnts with split-second aceuracy , whan # no
man's powers of chservaticon and memory arve thet good .
Tt appears aprzvent that there is 2 csse for change . YNon~-
fault insurance hss been proposed snd we have seen that even
this 18 not without its shoricomings .1t huas Lecn seen that we ( -
cannot entirely do away . with tort priciples in non~fault insu-
Tanece -
Nevertheless, on & balance of the two , Tam of the opinion that
thewye 1s necd for change %o a noen-fauli{ sysiem .Any change mast
be vieswed 1a the 1ight of the socio-aconomic valuecs of our
country . fenya e o capitalistic cotntyy amd,every%§§£ tc be run
in acoordance € wlth our mode of preduction . Insurance comp=
anles are reaping a substaniial profit from the present system
and they would not like 10 sce the source of thelr income go .
This applies to lawyers ad well as they have a vested interest
in tha continuance of the present system .
In the light of the inherent weakmesses acen througiout the pre-
seeding pages in the conventional sysiem 1t is uy contention that
we need a change .
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