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INTRODUCTION

An analysis of the socisl functions of Bankruptcy
Law, calls for an understesnding of the intentions of
the Legislators in enacting the 1925 Bankruptcy ordinance
of Kenya. The intentions of the legislators which are the
main sociasl-functions of Bankruptcy Law are contained in
the words of the then Attorney General for the colony of
Kenya, who said;
"Bankruptcy is =& priviiege which is granted to insolvent
debtors whereby they are enabled to zet clear of their
liabilities and to start a fresh on a clean footinge.e..
No provision is made in the Indien Provinciel insol-
vency Act for getting hold of the Estate of an insolvent
person. That is the most important provision and
the lack of any such provision has given rise to
very great complaints by creditors in this country.
«ssoee The sct mBlso contains a very short list of
offences which may be committed by a fradulent
debtcr".2
The writer has guoted Kenya, because she was the first
of the three East African couniries to enact the Bankrupicy
ordinance. The writer also feels there is no need of giving
the intentions of the legislators in Uganda and Tanzania

because their?!s were similar to

__‘6'“000-0-«0/2
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Kenya's. For example it is in record that Uganda intended
to apply the Kenyan Bankruptcy Bill without any alterations.
This is clear from the words of the then Uganda's
Attorney General after reading Xenya's Bankfuptcy Bill in
1925, 3

The intentions of Kenya's legislators have been referred
to as the cardinal objecte or social functions of Bankruptcy
law by various writers.4 In snalysing such functions the writer
will frequently refer to English statutes as well ag Enzlish
writers! views and case law reasons for this being that
English law has been imported in toto to East Africa viz
throuzh various orders-in-council as will be shovm in the
historical background. The authority for reference to
English Law in zgeneral is best illustrated by the Kenyan

5

case of CARIIEX VCARNIE “where Spry J.A. agreed with the

argunent advanced by counsel for appellant that;
"Tt is a generel rule of interpretation that where
one country adopts without material alieration a
provision from the law of another country which has
received Judicial interpretation in'the latter
covntiry the former country is presumed to have adopted
the provision eas so interpreted...”
Friedmah, Hicks and Johnson in their boo‘.»:s,6 state

the aims or social functions of English Bankruptcy law

in the following words:
"The alleviation of the plight of a debtor by a more
merciful, though none the less Tigorous provisions
of the law relating to bankruptcy, has a number of

causes. The rise in imporiance of trading on credit”

RS &
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end the need to encourage such trading for
commercial purposes, thereby increasing the chance
of financial embarrasment end Failure on the part of
those engaged in trading, which would make trading
more difficult if the harshness of the older Law of
debt still obtainedy; the change in the outlook of
society to those who fail in payment of their debts
from regarding them as criminals to looking on them
only as unfortunate; the need to protect creditors
by giving them some reLiB{T, albeit not as great as
they arevjﬁstly entitled 1o expect, rather than to
punish the debtor; the benefit to the community as a
whole eeece Secondly, in that an opportunity is
efforded to the debtor to overcome his present
financial difficulties and to recover his position...”
Macneil writing on bankrupicy law in East Africa7,
on the other hand, states three functions as the broad social
Punctionsg of bankruptcy law in East A frica and in the whole
~of the common law jurisdictions. These he says, includeg
"To enable worthy debtors to secure fresh starts in
their 1lives, free of the load of obligations which
they heve incurred. To preserve the debtors' property
and-to enable the creditors to share equitably in that
property rather than each snatching what he can' and
the devil take the hindermost'es IEnforcing certain
standards of commercial morality".
Thw? writer intends in the following chapiers to show
whether the intentions of the legislators in 1825 and as

sumngrized by various writers have been thwarted., This will

i ...0...0./4
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be done by closely looking at the various provisions of the
bankruptcy acts of East Africa and the attitudes of the
courts on the same. The short-comings will be brouzht out
and suggestions ags to what could be done will be given,
Before I embark on this analysis, it is important to give
a definition of bankruptcy as understood by various writers
as the Acts are silent on this.
The Halsburys'! Laws of England provide that;
"Bankruptcy is a proceeding by which when a debtor
cennot pay debts or dicscharge his liebilities, or the
persons to whom he owes money or has incurred
liabilities cannot obtain satisfaction of their claims,
the statey; in certain circumstances, takes possession
of his property by an officer eppointed for the purpose
and such property is realiszed and distributed in
equal proportions amongzst the persons to whom the

debtor owes money ‘or has incurred pecurinary liabilities",
This definition merely describes the process of .

bankruptcy instead of telling us what the term bankruvtcy
actually means., Other writers have defined the term
bankruptcy in the same.. spirit Friedman, Hicks and Johnson

9

in their book -, have described bankrupicy as:-

"eesvsoe 8 1legal process which is entirely the
creatiopn of statutes, whereby a person who is
unable to discharge his financial liabilities is
declared‘insolvent subject to certain disabilities
and deprived of his property in order 1o ensure a
more just end equitable dx stribution of such assets

as he has amongst his variousg creditors".

00000../5
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On ithe other hand, one of the Law Di ctionaries 10
defines bankruptcy as:-
"A process by which the state takes possession of the
property of a débtor by an officer appointed for the
purpose, and such property is realised and subject to
certain priorities, distributed rateably amongst the
persons to whom the debtor owes money or has incurred
pecuniary liebilities".
Whichever definition we take, we note the importance
atteched to this branch of the law, viz; the function of
enabling the debtor's property 1o be assembled for equitable

distribution amongst his creditors.

HISTORICAL BACKGROUXND

To understand the present Bankrupitcy Laws and practices
it is important to understand the historical origins of

this branch of the law. Ais noted elsewhere, an understanding

- of the historical background of bankruptcy law in East Africa,

calls for an understanding of this law and its historical
background in England from where it has been imported.

After the Berlin Conference, in 1884-5 which led to the
partition of Africa by the European powers, Britain had present
day XKenye and Uzanda as her spheres of influence, and later hy
an Anglo-German agreement present daj Tenzania was also brouzht
wnder British control. Hence the laws of these former colonies
of the British imperialists have been imported from Britain and
are very much similar to those éf the donor country, hence, the
regsemblance of the provisions of the three East African Countrie:
Bankruptcy Actse.

THE THNSTITUTION OF BANXRUPTCY BEFORE 1542

The Institution of bankruptcy became an established part

secsses/b
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of Enclish law in the first half of the 16th century, |
as a result of credit dealings between meréhants and
traders which were the only groups making use of credit

at this early time.12

At this time there was no method by
wnich creditors as a group could seize and distribute assets of
a debtor rateably among themselves. ZEach creditor was left

to his own devices such as seizure, execution and body
imprisonment with the comcommitant jostling for preferences

and inevitable race between creditors in the collection of their
accounts. This invol§ed physical torture on the part of the be
debtors. The attitude of the courts during this period was no
different, in the sense that they were not sympathetic with the
debtors. This is best illustrated by the case of DIVE

13

V MANNTNGHALL where the judge said;

"If one can be in execution, he ouzht to live his ownj....
and neither the Sheriff is bound to give him meat or
drink... And if he have no goods he shall live of the
chanty of others, and if others will give him nothing let
him die, in the name of God, if he will and impute the caﬁs
of it to his own fault, for his presumption and ill be-
haviour brought him to that imprisonment".

Without & method by which creditors could seize and
distribute the debtors assets amongst themselves, most debtors
absconded hence the need in 1542 of the passing of the first
Bankruptey Act in Englend. Usually referred to as the Act of
Henry the Eighth,

§12 THE INSTITUTION O BANKRUPTCY LAW ARTER 1542 TN ENGLANQ.

AND ITS INTRODUCTION IN EAST ATFRICA

Bankrupitcy law can at this time be applied only t©O or agair

o.-ooo-oo/7
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those designated as merchants., This attitude was changed

in 1890 when bankruptcy law became available to others

who were not necessarily merchants. However, the object of
giving a debtor a fresh start in life was still not

recognised asgs of paramount importance. Physical torture

was 8till practiced even after the enactment of 1542
Bankruptey Act.14 It was however, abolished in f869, with the
enactment of the Debtor's Act, which provided that the
creditor could only realise his debt from the debtor's property
but not from his body. Under capitalism, the act further under-
"went various cﬁénges to conform with the new mode of
production. Among these changes was the passing of the 1914
Bankruptcy Act of England which is the law to date as amended
by the 1926 Bankruptcy ( Amendment) Act.

In Bast Africa on the other hand, Bankrupicy Law was
introduced through the various reception clauses. In Kenya,
the 1890 Enzlish Bakruptcy Act was introduced through the
1897 Fast Africa Order-in-council, in Uganda, the same statute
was introduced by the 1902 East Africa Order-in-council and
in Tenzania by the 1920 East African Order-in-~council the
1914 English Bankruptcy act was imported. Article 52 of
Kenya's 1897 East African Order-in-council imported into
Kenya} |

"the substance of the common law, doctrines of

equity and statutes of general application in force

in England on the 12th of August 1897",

Such statutes were the 1890 Bankruptcy Act of England
introduced in Kenya and Uganda in 1897 and 1902 respeciively

and the 1914 English Act introduced in Tanzania in 1920.

A’&OO"Q/B
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It is important at this point to note that the
Indian statutes (discussed below) were applied in all
the East African Countries,
In 1909, there was an end to direct importation of
English law with the introduction in Kenya of the 1907 Indian

15

insolvency Act. This was & consolidating act and was there-
fore applied with other Indian statutes in bankruptcy

proceedings, viz, the provincial insolvency Acte The

provincial insolvency Act was based on the English bankruptcy
acts of 1883 and 1890. The act was small with only 56 sections
-and was not elaborative, (This applied to Tenzenia and

Uganda as well). By 1924 it was clear to the colonial
authorities that there was an urgent ‘need for a more
comprehensive bankruptcy lawe A commission 16 was hence %;
appointed and asked to enquire into the bankruptey law of

Kenya, Uganda and Tanzania viz the Indian provincial

ingolvency Act of 1907; which was found to be unsatisfactory.
Thisg resulted in the enéctment of Kenya's Bankruptcy

ordinance 1! in 1925. S (147) of this ordinance repeated the
insovency Act, 1907. The 1925 Ordinance was neant to be

a model ordinance for the whole of East Africa. This nevertheles:
was found to have various shortcomings, hence the enactment of th
1930 Bankruptcy ordinance presently chapter 53 of the laws of

Kenya. The Ugandan Bankruptcy Act was enacted in 1930 18

19

and
so was that of Tanzania. A1l three East African countries
Bankruptcy Acts were re-~enactments of the 1914 English
Bankruptcy Act. In addition to these acts,each of the

Fast African couniries have got rules. Kenya's 1927

Bankruptcy Rules are a replica of the 1914 English rules and

so are those of Tanzania. Uzanda's Banruptey rules axre

P S
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gsimilar to the 1915 Enzlish Bankruptcy Rules,

Attempis have been made to achieve uniformity in
Bankruptcy law in the_three Bast African Countries, among
thege attempts is the amendment of the Bankrupicy Act in 1948
thrdugh the Bankruptcy (Amendment) Bill 1948. The reason
for this need of uniformity was that there were several firms
which came on business in the three East African teritorries
and such uniformity would enable the creditor toc get relief
cheaply fromidebtor in any of the three countries.

Bankruptcy 1egislati0n in East Africa deals with
natural persons who beceme :insolvent, while winding up
provisions of the company law deals with corporations.
Section 118 of Kenya's Bankruptcy Act, section 115
Tanzania's Bankruptcy Ordance and section 117 of Uganda's
Bankruptcy Act all provide that, a receiving order shall
not be made against any corporation or against any associstion
on company registered under the coﬁpanies Act.

- - - .. - —~ OF W/
THEORETICAL PRANZYORY JerSITY ©

]R7 A F‘ \a’-,

The intentions of the legislators (as given by the

then Attorney General for the colony of Kenya in 1925), text
book writers as well as various critics all support the con-
clusion that the law was enacted to ensure that the debtors
property was assembled for egquitable distribution among

the creditors this social function has been rezinforced by
the third of llacnell's social functions of enforcing certain

standards of commercial morality-* These two funciions have
assets

been narrowly interpretted to enable distribution of the debtoxr's
while giving him a fresh start has remained a legal mythe.

These differences could be explained from the fact that cre-

ditors who as will be shovm later are the most economically

00000000/10
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powerful class in society whose interests must be protected
by the Laws they have made. The position has clearly been
brought out by the words of Clomeng Duffl 20, where he seaid;
Craw is a system system of jurisdiciai standard and
prescuptions expressing the will of the ruling class
and protected by the coercive power of the state.w

The situation is further explained by analysing en
extract from Engels!' writings 21;

"Because the state arose from the need to hold class

antagomism in check, but becuase it arose, at the same

time, in the midst of conflict of these classes, It is
es a rule, the state of the most powerful economically
dominant class, which through the medium: of the state
becones also the politically dominant cless and thus
eacquires new means of holding down and exploiting the
oppressed class'",

A look at who the‘creditors end debtors are in East
Africa will help in an understanding of these axtracts. Engel!
means of"holding dovn and exploiting the oppressed clagg"®
is the law and in our context the Zast African Bankruptcy Acts
which though originally enacted 1o safeguard the three major
gsocial-functions only cater for the creditors interests
(economically dominant class' interests). The provisions
relating to offences, disqualification as well as the fact
that even the efter-acquired property of the debtor has to
be distributed to his creditors and those relating to discharge

indicate clearly how the law, and in particular bankruptcy

law can be used in disregard of some unfortunste persons

oce¢nno/11
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viz the debtors (whom most creditors, refer to as a disgrace
to the system (capitalism) and who mustédiscaréed through / be
bankruptcy proceedings).

In a piece of work like this one, it is not possible to
bring out clef@rly the achievements of law or its short
comings. It is therefore important to subdivide the thesis
into various chapters.

Chapter one will involve a discussion of the second of

lMacneils 22

social functions, viz, preservation of debior's
property for equitable distribution amongst the crediiorse.
The discussion will involve showing whether the 1€zislators!
intentions have been carried out and alsop the attitude of the
courts to this., Further . any shortcomings will be brought
out and suzgestions as to what céuld be done, given (if any)e.

Chapter two will involve a discussion of the first
of Macneils social functions, viz, giving the debtor a fresh
start in life. This wiil be discussed under the concept of
rehabilitation - showing vnether this is ever done or it is
only a legal myth. As in.the first chapter, the achievements
of the legislature, shortcominzs and necessary reforms will
clearly be given.

Chapter three on the other hand will discuss the last
of Macneil's social functions, viz, Yenforcing certain
stendards of commercial morality. The discussion will follow
the same stylérin the other two chapters,

Iastly, chapter four will include a general view of the
reforms necessary and a conclusion which will involve showing

tiact
what the law has or has not achieved and thagﬁe alternative

approach the writer deeme necessarye.

.oocooo/.12



METHODOLOGY

PRIMARY SOURCES

Interviews and questionaires given by people involved in the bankruptcy
process have been an important source of information. Analysis of

data from the Registrar has also been done.

SECONDARY SOURCES

Archival records such as Parliamentary Debates and Reports, Authori-
tative Legal Articles, Case Law and Text Books have all been used,
where there has been no written material on any issue(s) the author

has given her own hypothesis.



CHAPTER ONE

PRESERVING THE DEBTOR'S PROPERTY FCOR DISTRIBUTION

AMONGST HIS CREDITORS

INTRODUCTORY SECTION

1
This chapter involves a discussion of Macneil's second

social function of Bankruptcy lew in East Africe. In doing
this it will be shown that this social functién has been
treated by the legislatures and the courts as the most
important of the three.

The analysis in this chapter covers a broad areg,
viz, the legislatows' objectives in 1925, the Hisiorical
background, various definitions, provisions of the Acts and
the courts attitude to the same.

The Legislators!' objectives in 1925 included enacting
a law which would provide a system of getting hold of the
estate of an insolvent person so that he could not deal
withlit. This is clearly stated to have been;

"the most important provision and the lack of any such

great o
provision has given rise to very/complaints by creditors ‘

3

Various writers” have sitressed on this function of
bankruptcy law as the cardinal one in both England end Eest
Africa. Mutunga 4, for example, writes that the sole
function of the law of bank;up}cy is the protection of the
private property of the é;égizbrs. Other so called functions
are just incidenteal to the main one and indeed reinforce it.
The various definitions of bankrupicy slso emphasize the
protection of the debtor's property for distiribution amongst

the creditors thus the protection of the creditors interests,.

o-oooooo;{ll



The importance of protecting the property of the debtor
for distribution among the creditors can further be gauged
from the historical backéround of the law of‘bankruptcy. In
particﬁlaqéfeudalistio backwardneés as emphasised in physical/ the
torture of the debtor.

All the enactment of the English legislature on bankruptcy
dealt on how best the interests of. the creditorslwere to be
served by ensuring the debts owed to them by the debtors were
duly paid., Joslin noted this, when he wrote;

"The economic pressure bringing forth the

the first benkrupitcy legisletion was exerted by creditors
and naturally then the bankruptpy process was geéred to
their interest and convinience? "

For East Africa on the other hand the legislative council
debates, the appointment in 1924 of the East African Commission
as well as the enactment in Kenya of the first bankruptcey
ordinance and later in the other two East African countries
were all geared towards ensuring protection of the creditors
interests, |

The various amendments to the 19267, 1930° end 19317
bankruptcy ordinances were all done to ensure that the debtors
property was assembled for distributioﬁ eamong the creditors
hence the protection of the creditors interests,

A definition of a "debtor" and a "creditor" is important
before discussing how the courts and the legislatures have carried
out this 'important' social function of bankruptecy law,

8 A debtor has been defined by Kenyas bankrupicy Act Section

10
3 subgection 2 in the Tollowing wordss

Q‘.t.’/‘l"‘s
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"Exceptvwhere the context otherwise implies debtor

includes any verson-whether domiciled in Kenya or not,

who at the time when any act of bankruptcy was done or suff-

ered by him:-

(a) wes personally present in Kenya or

(b) ordinary resided or had a place of residence in Kénya or

(c) was carfding on business in Kenya, personally or by

means of an agent or manager or

(d) was o member of a firm or a partnership which carried

on business in Kenya, and includes a person against
whom bankruptcy proceedings have been instituted in g
reciprocating territory and who has broperty in Kenya.

A 'creditor' on the other hand has not been statutorily
defined but the writer is of’the view that he is one who is
owed something - 'the debt*® = which he must prove as soon as
possible after the making of a receiving order for purposes
of initiating bankruptecy proceedings, In East Africa there
ere meinly three categories of creditors. The first category
and by far the most important comprises of the commercial banks
and financial institutions, whiie the second category consists
of thé various governmenkts and the last embraces individual
persons acting as creditors,

The commercial banks and financial institutions are foreign
owned and controlled. They belong to Metropolitan countries
such as Britain, the Netherlands, the Unifed States, Switzerland
and various other overseas countries, The main aim of these
banks is to maximize profits and that is why they charge high

rategs of interests on all borrowed Tfunds,

oo.noo/iﬁ



The I.C.D.C. (Industrial and Commercicl Development
Corporation) is the mein creditor to small and medium
African traders and businessmen in Kenya., Individual
persons often extend "friendly loans" %o oné another for
pursuance of certain objectives. Resort to bankruptey
process for the recovery of such friendly loans" is not very
popular as the loan is normally given on mutual trust and
confidence between the_parties.:'With individual creditors
the relationship between the"debtor" and the “creditor" is
either friendly or alternatively, both parties have family
ties and therefore the creditor is often patient should
there be circumstances leading to delay, in the repayment of
the loan, Money lenders have also a part to play in
extending credit to business men in East Africa. Such money
lenders carry on business as individuai persons &s companies
or as partnerships. Sigce money lenders do not require any
security they lend such money at very high rates of interests.
Both the individual leﬁders end licensed money lenders are
unrealiablé creditors with the result that most/&frican
businessmen and traders turn to commerciai banks and financial
institutions for larger loans.
 An analysis of the East African bankruptcy laws and thei
courts interpretation will show that the most important social
function of bankruptcy law is to ensure that the debtors!

property is properly assembled for distribution among the
creditors,

WHO MAY BE ADJUDGED BANKRUPT

The 1ist of those who may be adjudged bankrupt is so

long as to enable their assets 1o vest in a trustee in

BRI ..
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benkruptcy and to be distributed among the creditors L

The word "debtor" has been widely defined to include

13

aliens; 12 Lipstein 7, commenting on this observed that
this is a conflict on laws because jurisdiction should be
limited to a particular country. However this is not the
case baéyse in the present instence the wide definition 1uis
in keeping with the most important social function of
Benkruptcy law under observation. When even aliens can be
adjudged bankrupt in a foreign country this in egsence means
that they can not abscord with any debts, hence protecting
the creditors interests. The jurisdiction of the High Cdﬁrt
(court dealing with bankruptcy cases) has been extended to

. C s . 1
aliend¢. The case of Vrajdas Lalji yHussein Ahmed 4,

illustrates this. 1In this case the appelént appealed to recover
Sh.3,997/46 on two promisory notes. By a deed of arrangement
the creditors (appellant included) agreed to accept a compositio
04 Sh.10/~ in the pound; It was agreed that the deed of arranze
ment was void for want of registation. A debtior under the deeds
of Arrangement Ordinance meant a debtor subject to the bank-
ruptcy laws. On whether the debtor was subject to the
Bankruptey Ordinance of Xenyas, 1930 it was found that he

wag under S3(2) of the hankruptcy Ordinance, &s he was
personally present in the colony when he entered into an
arrangement with the breditors and errengement which amounted

to en act of bankruptey within S.3(i)(h) of the bankruptey
ordinance. Though no act of bankruptcy was proved z2nd hence no
registration was required, the court made it clear that =&

| =
"debtor" included an alien. The ¥nglish case of RE HEQUARD 15

further empasizes the courts' attitude and interpretation.of

0.‘...!0/18
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bankruptcy provisions. In this case the debtor, a Frenchman
Whgfgomigtciled and resident in Paris, csme to London for three
months with his wife and servants to conduct an action in the
cieancery Division against the petitioning creditor for the
specific performance of an agreement relatinzg to some
concession of some mines in Burmah s He  rented furnished rooms
of which he had exclusive use in a house in which the 1l=ndlord
reserved one room for his own use, but reserved no control

over the debtor!s rooms. During this period a bankruptey
petition was filed against him. It was érgued on his behalf
that he was not a debtor within the meaning of the English
Bankruptcy Act of 1883 which is equivalent to section 3 subse-
ction 2 of ell the Zast African Bankruptcy acts. The court
nevertheless held that the fact that he had a dwelling house

in England made him subject to Enzlish Bankruptcy Law

e
12 INFANTS FACULTY OF  ay
S UNIVERS! T o
The Past African Statutes “hkve no provision exempting
minors from bankruptcy proceedings. The courts have gone
further than the legislatures in explaining that infants are

subject to bankruptcy proceedings that is, they can be

° ; =5 > B 4 o 1 6
adjudged Dbankrupts. In the Znglish case of RE ADEBTOR

J/the'master of Rolls said, .

"There is nothing, to my mind, in the bankrupitcy Act
which requires or permits the inference that the Act
is not»intended to epply to infants, provided that
in all cases the conditions stated in the Act ére
fulfillegd".

Phe position of infants as far as bankruptcy proceedings

are concerned is also given by Fletcher Moulton 1.J when he

.0000.0/"9
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was explaining why a loan to an infant was irrecoverable
'although ihtended for the purchase of necessaries, unlesgs
it could be shown that it was actually used to purchase such
necessaries. In the case of NASH VINMAN 17 he said;

"An infant like a lunatic is incapable of making

a contract of purchase in the strict sense of the words

but if & man satisfies the needs of the infant or

lunatic by supplying to him necessaries, the law

will imply an obligation to repay him for the services'/

rendered, and will enforce that obligation egainst the |

estate oflthe infent or lunatic .... the basis of the
action is hardly based on contract. Its = real
foundation is an obligation which the law imposes on the
infant to meke a feir payment in respect of needs
satisfied.%

In the light of the social stigma attaching to
bankruptcy it is not advisable to include infants a&s persons
who can be adjudged bankrupts; since they are not capable of
mekinzg eny contracts as such. Moreover,such an infant
bankrupt will grow as an embarassed person and his credit;
worthness will be very questionable in the commerciesl world,

LUNATICS |

Lunatics like infants may be subjected to bankruptcy
proceedings, It is possible for a lunatic to commit an act
of bankruptcy up until the provisions of the mental Health
ket 18, are applied to him after which time follows the
appointment of a manager in whose control the lunatics

i9

property 1is vested

n

where this happens a court goe

o]

further to appoint a fit person to represent, appear for and

0.0-.-.-./20
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act for and in the name of the debtor.go It is submitted
here, that the procedure of appointing another person to
represent the insane person is unjustified in that this other’
person (appointee) does not act in the debtor's interests
but in the interests of those who appoint him since he acts
without receiving any instructions from the debtor. This in
turn gives the creditors a chance to share the debtors property
despite the latter's ignorance. This is not conducive to
giving the lunatic (debtor) a fresh start in life bedause .
even once'he‘is healed of his mental disorder he will not
understand why his property was auctionsd or sold/why his / or

salary was attached.

MARRIED VOREN

Bankruptcy proceedings affect married women ag they
do to unmarried ones 210 The privilege given to married women
end mistresses is virtually done away with in the Law of
Bankruptcy. In other branches of commercial Law such as

Agency married women and mistresses may pledge their husbands

credits for necessariese. ez

DECEASED PERSONS

The fact that a debtor is deceased or dies after the
preéentation of a petition will not affect the jurisdiction
of the court, since there is a provision for the administration
in Bankruptcy of the Estate of a deceased person, and the
Bankruptcy Act enables proceedings already commenced to
continue as if the debtor were alive.23 The effect of this
is quite clear in that the deceased debtoris property is
available for distribution to creditors even if the debtor
himself is dead.

/21
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PARTNERSHIP

The fact that a debtor is a partner in a firm is not in
itself a ground for ouster of jurisdiction.?4 Any two or more
persons, being partners, or any person carrying on business
under a partnership name, m*4- be proceeded 4against under the
Act in the name of the firm. Limited partnerships are treated
in the same way as ordinary partnerships, the assets of
such partnerships vesting in the trustee in Bankruptcy where all
the general partners of such & partnership are adjudged
bankrupt. However, the provision of the Bankruptcy Act do
not apply to corporations, partnerships, associations or
companies registered under the companies Act. Such Juristic
persons are dealt with by other legislation and other proceduree.
Ugenda's and Tanzania's bankruptcy acts are silent on

bankruptcy proceedings being ccmmenced against partnerships.

g7 IDISCHARGED BANKRUPT.

It is no.-bar to the commencement of bankruptcy proceedings
that the debtor is already an adjudicated, undischarged
bankrupt. A person may be made bankrupt any number of times
concurrently.

A look at the persons who may be adjudged bankrupt shows
that anyone may be adjudged bankrupt. This clearly shows
that the function of the law of bankruptcy of enabling the
debtor's property to be assembled for equitable distribution
among creditors is properly taken care‘of.

DEBTOR'S PROPERTY AVAITLABLE TC CREDITORS

The d@finitions of the word "property" in the three

Bankrupicy Acts shows the kind of proprty which is awilable

.oaoo-ooc/22
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for distribution among the creditors.25 The statutes provide

thet it is all such property as may belong to the bankrupt

»

or may be acquired or is inherited by him before he obtains his
discharge.26 The definition of property is so wide eas to

cover every conceivable thing or interest, such that even after
acquired property of the debtor is included. Such property in-
cludes goods which are in the possession/order.or disposition
of the bankrupt in his trade or business by the consent and
permission of the true ovner, under such circumstances that

he is the'reputed owner thereof though not belonzing to the
bankrupt. Such property will vest in the trustee and will

be svilable for distribution %o creditors. In the case of

RE GATEHOUSE EXPARTE BOLLAND 27 It was held thai it is sufficient

if such property is in the possession of the bankrupt. The true
ovmer nust consent to the bankrupts possession of the goods and
to the goods being used for trade or business. The workings

of the principle of the reputed ovnership clause could be ill-~

ustrated by the cases of XHETSI HANSRAJ HADANMI V OFFICIAL
IKEVER where after purchasihg a car from the bankrupt, A
allowed the former owner ito continue in possession but

pefore any act of bankruptcy had been committed, The East African
Court of appeal held that the ftitle to the car passed to the
trustee when the former ovner became a bankrupt. In the

other case of Eg_wgqﬁg where the court was supposed to

decide whether the materials were in the reputed ovnership of
the bankrupt. It was held that to bring the presumption of the
reputed ovnership into operation, it was necessary to show not
only that the materials were in the possession of the

bankrupt but that they were in his vossession in circumstances

oooo.cooo/zfjf
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that supported the conclusion that he was the reputed ovmer
thereof and also that they were in his possession with the
consent of the true ovmer., Applying this test, the court
held that the building materials at the bankrupts yard were
in his reputed ovmership. Briefly the facts of the case
were that a builder was engaged in building two houses. He
had in his possession certain building materials which were
the property of the two appellants and which were to be used
for the construction of the two houses. Part of the building
materials.was kept at the builders yard and the rest was on
the sites where the builders name was displayed on a board.
jThe builder was adjudged bankrupt under the»reputéd ovnexrship
jclause, These two cases illustrate the use of the Reputed
Omership Clause end its retention in Bankruptcy law inorder
to allow creditors to seize any property which may be in the
possession of the bankrupt without the need to trace title
to such property, hence ignoring the rights of innocent
third parties, In view of the injustice arising or likely
{0 arise from the application of this doctrine particularly
to third parties, I recommend that the doctrine be abolished
in bankruptey.

The after acquired propertiy which is made available for
distribution among creditors in East Africa should be left
at the debtor's dispossl so that he can start a fresh in
business or otherwise once he has fully discharged his
liebilities. Nutitu -Orightly observes that various injustices
arise when such after aguired property is maede available

for the trustees hence for the creditorse.

Q.O‘ﬁ'0/24
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A1l the East African Bankruptcy Acts - set out the

kind of property which is not available for the creditors

from the debtor's assets. Section 43 (a) and (b) of the

Kenya and Ugandan Bankruptcy Acts provide fhat this includes

property held on trust for any other person and the tools if

any of his trade and the necessery wearing epparel end

bedding of himself, his wife and children to a value inclusive
hundred

of the tools and apparel and bedding not exceeding fivesshillings

The court may, depending on the bankrupts' station in i;fe,

increase the amount but can not exceed one thousend shillings.

, The bankruptcy rules 32emp‘ower the official receiver to

meke such allowances out of the property of the bankrupt for

the support of the bankrupt and the bankrupt's family

as may be just. Looking at the provisions on what property

=
==

is not to be distributed amongzst the credi%ors one notes that

they are economically unrealistic. (In the light of present

inflation the figure is too little infact absurd and should

Ef_fiiﬁ?qﬁﬁp cope with present economic situations.
The wide definition of the debtor's property available

to the creditors is indicetive of the majbr social function

of bankruptecy law, in disregard of not only the debtor's faie

‘but even more pathetic of innocent third parties.

PROCEEDINGS AFTER PRESENTATION OF PETITION ORDER

Either the debtor 33, or the creditdr134 may petition
the court to make a receiving order which precipitates
bankruptcy proceedings. Section 8(1) of all the statutes pro-
vide that a debtor may file & declaration in court of his
inability to pay his debts. The petition must be in the

£y P
b & & & & f
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prescribed Torm and signed by him before an advocate 3?
Statistics

show fhat most reCGiVMﬁ orders are made
on the debtor's petition. The debtor being tired of the
debts.and wishing to free himself from the load of obligations
petitions himself to bankruptcy for it is only thfough such
proceedings that he can free himself from that load. The
petition is the first step in bankruptcy proceedings which
enables the official receiver to assemble the debtors proverty
for equitable distribution among the creditors.
As already mentioned, the creditor may also petition

¢ the court by showing the commission.of at least one act of |/
. bankruptcy. The petition must also show that the creditor.

is owed a debt of not less than Sh.1,000/- and if two or more
creditors Join in the petition then the aggregate amount

owing to them must be Sh.1000/-. | The act of bankruptcy upon
which the petition ig based must have occured within three
months before the presentation of thevpetition. The debtof'
while comnmitting such an act of bankruptcy on the other hand
must have been domiciled in the respective country viz. |
Uganda, Kenya or Tanzania 37. The requiremeﬁts mentioned above
and in particular the one that the creditor béfore petitioning
must be owed not less than one thoﬁ;aqg shillings is not
.realistic in 1983, This figure was set in England in 1869 -
more than 100 years ago !!f!! and having not been reviewed

has been overtaken by economic realities. It should therefore
be emended as & matter of urgency. However,it is retained witk
out any amendments to enable a creditor to subject a debtor

to bankruptcy proceedings for as little as Sh.1,000 inspite

of the expenses involved in such proceedings and which must

be met by the debtor.
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ACTS OF BANXRUPTCY

Proceedings in bankruptcy may involve serious

consequences for the debtor, and therefore before a petition

‘can be presented against the debitor the court will require

prima facie evidence of insolvency. It must therefore be \
shovm that the debtor has committed one or more acts of

bankruptcy as specified in section 3 of all the East African
countries bankruptcy Acts. An analysis of each of these AR

%\UJ
bankruptcy acts will show how they achieve this cardinal sqpldl

A Y

function of bankruptcy law. CA K\b\f

. Section 3(1) (a) o allwthe statutes provide that a(@ L\(;
(J-——-L R 1 18 ( Hls
debtor commits an act of bankruptcy if in Kenya or p RRLER

elsewhere he mekes a conveyance or assignment of his property
to a trustee for the benefit of creditors generally. This
has been as an attempt by the debtor to distribute his
property otiaerwise thd@p provided in the Act, that is in

. (o}
accordance with the more equitable principles of Law.)9 There

must be conveyance of the whole or substantial amcunt of ell

the property of the debtor. This was said to be the meaning
of the word "assignment" in section 4(1) (a) of the

English Ban ruptcy Act of 1883 by Lord Eshen .R. in the case

of IN SPACKMAN EX PARTE vOLEY 40 Intention in this subsection

is immaterial, the intention need not have been to delay or
defeat his creditors or any of them.

Deeds of arrengement is not an assignment of prorperty
as provided for in S 3(2) of the Deeds of Arrangement &ct 4
but a deed of arrangement for a composition under paragavh (b)
of the same subsection. This was the holding by Farrel J, in

T \m ﬁ 2 ] : : $ 1
the case of RE MEGHJI NATHOO ™" in dismissing a petition for

0]

a receiving order founded on the following act of bankruptcy,

- that is, the execution of a deed of arrangement.
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It must be noted that the debtor is controlled in
the way he is to deal with his property in case this would
jeopardise the very interests of the creditors. Hence the j,._

sistence in dealing with property only as provided for in the .

gtatutes.

/"J\

S 3(1)(b) of all the statutes like the counterpart S 3
(1) (a) restricts the debtor from desling with his property
in a particular way. It provides inter alia that;

430r elsewhere he

"If in Uganda
makes a fradulent conveyance, gift delivery or
transfer of his property or of any part thereofeeeo"
That is a debtor commits an act of bankruptcy whose effect is
to deprive him of his property for equitable distribution amongs
his creditors. It must be noted that the transfer need not
be for creditors but for anyone. This provision imposes a
subgtantial prohibition in that the debtor may not dispose of
his property with intent or effect of placing it beyond the

X ) 4
reach of his creditors.4

The term "fradulent" does not mean
as in S3(1)(c) an intent to benefit one creditor to the.
sexclusion of others, but, what must be shown either expressly
or by implication is the intent to delay or defeat the claims

of creditors by disposing of property which might otherwise

be utilised as assets for the payment of the debtor's liabilitie
This is an act of bankruptcy even 1f consideration of an adequat
amount is given, if the necessary consequences of a transfer by
the debtor is that his creditor will be defeated or their

payment delayed. Hence, on this ground in RE SIH@§45

28
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the sale of his business by a debtor to a private
company in which the.debtor acquired shares and over the
property of which a debenture was given to a bank, was an
act of bankruptcy.
_~ Thirdly, a debtor may commit an act of bankruptcy if in
Uganda, Kenya or Tanzania or elsewhere he makes any conveyance
or transfer of his property or any other act be void as a fradu-
lent preference if he wereadjudged bankrupt4§radulent preference
is defined in the statutes as %7 :-
"Every conveyanée, transfer or change of property made,
every payment made, every obligation incurred and
every judicial proceeding taken or suffered by any
person unable to pay his debts as they become due
from his own money in favour of any creditcr or of any
person in trust for any creditor, with a view to giving
such creditor or any surety or guarantor for the debts due
to such creditor, a prefefbce over the other creditors
shall if the person meking, tsking, or paying or
suffering the same 1s adjudged bankrupt on a bankruvicy
petition presented within six monthg after the date of
making; taking or suffering the same, be deemed
fradulent and void as against the trustee in bankruptcy'.
To constitute a fradulent preference, the act must be
a voluntary and spontaneous act of the debtor to make a
preferential payment in favour of the creditor requesting paynente
The intention to prefer one creditor amongst many knowing very
well he cannot pay the rest in full and not the payment itself
48

! ~ ” . o T
is what is fradulent. The mere fact that payment does prefer

s

orccoy-./c—iag
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a creditor.. is not in itself enoughe. The dominant motive
of the debtor in making the payment is the test. This

was explained by Lord Esher, Mp. in the case NEW, PRANCE AND .

GARRANDS'S TRUSTEE V EUNTING 47 in the following words:-

The question whether there has been a fradulent
preference depends not upon the mere fact that there
has been a preference but also upon the state of mind
of the person who made it seesee It depends upon what
was in his mind".

Similarly the Kenyan case of WRAJDAS IALJT V Hussmin 4P

the court was of the same opinion that is the state of the
mind of the one meking the preference is of peramount
importance. In this case Abrahams C.J. said that it was
important when determining whether or not there was preference
to ask one question i.e.3
"What effect would the debtor's actions produce on
the mind of the creditor receiving it as to the
intention of the éebtor with regard to his creditors'.
The writer here submits that this test of motive is
unsatisfactory since it is not easy to tell what & man's motive
- is in his actions. It might also be very hard for the debior
to brove what his motive was when paying some creditors when
~ the court has already imputed one. Though the provision
jclearly protects the interests of the creditors in the
debtors property it is nevertheless not fair on the part
of the debtors and therefore should be reviewed since no

man can ascertain what the other man's motive is; and when this

/39
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is attempted injustices is bound to be done to the debtor,.
=
~ "Fourthly a debtor commits an act of bankruptcy if
with intent to defeat or delay his creditors he does
any of the following things, namely; departs out of
Kenya, Uganda or Tanzania or being out of these countries
remains out of them, departs from his dwelling house or
otherwise absents himself or begins to keep house". >0
An intent Tc delay his creditors may be inferrecd. It is not
necessary to sho& any particular delay of a creditor, intention
of so doing may be presumed if it is the natural consequence
of the debtor's act. Proof of the necessary intent must be
available. Thus, that a debtor failed to appear at an
éppointment with his creditor at which he was supposed to bve
discharging the debt did not establish the necessary intent
in view of the facts thaﬁ he was present at his place of business
and so available for interview. %
The origin of the two offences of "fleeing'" and ""keeping
house'" is the continent and Englande. 52 This was enacted inorder
to curb the English merchants who were practicing it. East
Africa has blindly re-enacted these provisions though not
relevant as the offences of "keeping house" and "fleeing"

have never been known to exist in Fast Africa. It follows

. therefore that the Legislature's intention was to protect the
ol Porat
E 0! ) .

ey, Lo belas

creditor's interests at all costse?™ [°
Fif'thly, a debtor may commit an act of bankruptcy under
5 3 (i) (e) of all ithe East African Bankruptcy statutes..

» !“;-} -
Further, he commits an act of bankruptcy if he files in the

1%y
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court a declaration of his inability to pay his debts or
preseggs a bankruptcy petition against himself, >3 The lat%r
provision enables the debtor himself to call the law to
assemble his assets so that they can be distributed amongst
his creditors. This has to be seen in the light of the first
of Macneil's social functions, viz; that of enabling the
debtor to start a fresh. Being overburdened by his liabilities
he expects the Law to give him a fresh start in life but on
the contrary such a dgclaration is disadvantageous to him,

in that bankruptcy proceedings are immediately commenced,.

For practical purposes, perhaps the most important instance

of an act of bankruptcy in East Africa’. occurs where, after

a crediter has obtained a final judgement of final order
against a debtor for any amount, or for which execution has

not been stayed, the creditor has served on the debﬁor in any
of the East African countries a bankruptcy notice. The
bankrupt will commit an act of bankruptcy if within seven
‘days after service he does not comply with the requirements

of such notice or doés not satisfy the court that he has

a counterclaim, set off or cross demand. 54 It is the most
important, because it is the oﬁly available course open to a
creditor who sees no other avenue to payment, especially, if

he is not aware of any particular act of bankruptcy committed
by the debtor upon which a petition can be foundd. It therefore
enables creditors to secure their interests evenif the debtors
are not aware of them. The seven days available to the debtor

to pay the debts is too short, as he cannot within this

time organise a harambee meeting, or consult friends who might

help him raise the required amount. The three days in which

.o.....-/gg*
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he has to send a counter claim, set cff or cross demand
are §iso inadequate especially if he has to consult a lawver.
this hasz also errourneously been based on the assumption that
means o7 communication ére so well developed even in thes rural airea
where such debtors may be living. Consequerices of non compliance
of the-notice after three days is often not promineunt enough.
Though all this can be explained in that the intentions of the
legislatures were to protect the creditors' znterest as thsa
author has shown throughout this chapter. It is her submission
that regard shonld be had to the other two social functions,
hence the nrovision should be amended to extend the time for
example to 21 days instead of 7 and 7 instead of three Tor
the counter claim leaving the court with the sole discretion
to extend such time as may deem just, The conscquences
of non-compliance of the notice should ke displayed prominantiv
although the writer is aware @f the fact that various creditors
would agree that this is a standard form cntract - i1 view
of the consequences of adjiudicaticn it is just to display the
consequences prominently, It is also my submission that such
amendments as suggested may go to reinforce the third social
function viz enforcing certain standards of commercial
morality in that debtors might pay their debts but must not
be unduly harassed in so doing by being given inadeguate
time.

Finally, a debtor commits am act of bankruptcy if he "“gives

notice to any ofvhis creditors that he has suspended,

or he is about to suspend payment of his debts". 35 Oral

notice of supenzion is enoughe.

The assence of this provision is simila:r to¢ the rest

already discussed.

.;....../55
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PR(UCEEDINGS CONSEQUENT ON RECEIVING ORDER

I# the debtor commits an act of bankruptcy the cow-t may
on a banirupt:r pe*tition hk~ing presented by the creditor or tho
debtor malke a ve<ceiving order for the protection of the debtors
Estate. 27 The official Keceiver is therebv constituted the

58 2(10) of all the

receiver of the property of the dehtor,

East African statutes provides that before a Receiving Order

is made, but after the petitien the court may appeoint an interim
-,

receiver if it is shown to be necessary for the protection of the

estate. S 12(1) of the statutes further provide (note still

in the s»irit of protecting debtortls assaets for equitable
Aistribution 8MOREEL creditors} that, the cowi may apnoint a

special manager 1if d2btor's business go recuires or il the
creditor's inteirests so require. The official receiver is an

cffigial of fthe cow . who vacates the office onre the

# MWV

has been appointed, _— oFf
| ganVERST Y
STATEZMENT OF AFFAIRS B

)

Upor: tize maiiing of a receiving order the (ablor 1is

59 pne

s
reauli

[

ed to nrepare and submit a statement of ~n“ airs,

statement rmist be in the prescribed form and supported by an

1

affiriavii declaring the truth of the contents comtained tacrein
an:l submitted within 1% days from the date of nrder,
e statement of affairs sheowz the vnarticoiars of the

dchtors assets, debts and Liabilities; viie nenies, residence

and occunation of his creditors. It must also show the sacurities
held bv them, the dates when the securities were given and such
othier information as may be prescribed or as the official

. . - 0] . _ s . o
receiver may require, Th~ importance of this statement is
clearly indicated by the particulars of the same. The statute

here leaves the debtorAwith tne duty of indentfying those perscns
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(creditors) whose debts wil be discharged by his assets. This

provision is also indicative of the interests irnitended to be
catered for by the Acts 16 (') of Ugandas and Fenya's banruptey
Acts whi-h deals with the punichment to be imposed incase of
defaulc further shows that the Bankruptcy Acts throughout Bast
Africa cater for the creditors interests, viz adjudication of
bankruptcy an< its consequences and contempt of court, This

double punishment is in keeping with the other of its fumcitions,
in particular, enforcing certain standards of commercial immforality
It is recommended here therefore that the punishment for
contempt of court, be done away with as in‘Tanzania, since

the statment of affairs needs expert knovledge to draw {rom

uch professionals as lawyers, accouantants and valuers, Seciionn

"16(3) =zhiouid thei'efore be repealed, The time given in whi:h

=

.

the statemeni of affairs is to be submitted shouzlld also be

extenled since the debtor who may need an expert to help hinm draw

:

the statement will need monev to pay the expert and <ince iie

el
"]

already in financial problems he should b& givew tim2 Lo get
the monevy. Lo such the court should not give a fixed period
but rather allow the debtor toc submit the statement of affTairs
even after the expiry of the 1% aavs provided suci: peirriod

is reasonable., \The period which is reasonable to iz le’*®

to the courts Adisccetion). Such considerations are nccassary
becauseﬂit has been shown that statement of affairs are costly
te draw, For example in the case of GURIACHAN SIUGH S/0

: ¢ .
BACHITTAR SINGI et al V GAILEY ROBERTslol. The statement of

affairs of about ten hand written pages costed Sh.2,7:0/40

to > : : ;
be prepa:e¢'by an advocate. In 198% it i< more cxpensive,.

/

cosensestDB



-
.o

1

A

.
™

- 35 -

FINRST MEETING OF CREDITORS

1
¥

Fo%yteen days after the receiving crder the official
Receiver is supposed to conveae the first meeting of cireditors.
Section (1%) of the three countries' bankruptcy Aecis clearly
states the function of the meetipt as enabling the court
decide on how best the debtors wmroperty is to be distributed
among the creditors. The official Receiver must give three
days' noticz te the debtor of the time and place of the

appointed meeting, Which notice can be delivered t©O him

L4
1

nersocnally or through a prepared post letter. The debtor must
attend such mecting, failure of which he is deemed gcuilty

of contermnnt of court, This provision thoouzh inlieening with
- oy “J 5 L)

the so0cial Tunction under scrutiny has various shortcomings,
in that the law assumes that communication by post in East Afric
is as developed as in Ewyland. The writer suzgests that thiz

section should be amended to give the debtor adequate time.

PUBLIC EXAMUNATION

s 07 :

Once a receiving Order is made the court will appoint
a day for thie public examination of the debtor. Section
17(1) of all the statutes (Bankruptcy) provide that the
function of this examination is to examine the debtor's

and his property

conduct his dealings with proparty./ The ymportance of this
pro#ision in pretecting the creditors property is clearly
stated and elaborated by the various subsection for example
section 17 (8) provides that the debtor is to be examined
upon oath - the essence of this Ltisexpose him to a criminal
qffence viz, peijury if he conceals any‘fact concerning his
property which;would be detrimental to the creditors assets,
Section 17(¢) further provides that failure to give satisfactory

answers amounts to contempt of court lasily sectiom 17{12) of

the Kenyan Act provides that an advocate of the debtor may
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y bt will mot question the debtor

-+
fude
Q

attend a public avaminat
or address the court. one then wenders the idea behind allowing
an advogate during the examination., Im the lighi 2f the
Inoncial position of the debtor it is cnly fair Lo repeal
this provision <o that the -presence of an advocate is
completély done cway withe

SCHEME OF ARRANGEMENT

The Bankruptcy Acts 62prcvide for an immediate position
where by the debtor against whom a receiving order has been

made may either before adjudication submit proposals for a
K4

composition or scheme of . arrangewient which if accepted by

the requisite majority will have the effect of disposing

here However, it must

of the bankruptcy proceedings altoget )

be r.oted that the fact that there has been an accentance

ae

by tne requisite majority it is ne bar t0 lie court tcarrying
out a public examination. This as will be shown in chapter
three amounts to a vionlation and non-recognaiion cf ane of
the laws' social fuactiosns viz, enforcinz certain standards
o7 commercial morality Since the scheme is a result of
negotiations between the debtor and his creditors, it should
be governed by the principles of freedom of contract and
therefore shorlid not cnce accepted by creditors be follaowad
by a public examination,

It the compcs iltion or scheme of arrangement is rejected

ditors the deXhtor is aljudged bankrupt whose offect ..

by the credi ‘
t his property in a trustee appoiated by the creditors. =

is to ves
The trustee thereup takes over from the official receiver
the duty »f assembling the debtur's assets for equitable digcrinut

on amu.cz his creditorse. It is obvaous to the reader “~r

....N...../.‘E"?
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whose interests the trustee is likely to champion having been
appointed by the creditors. The courts' interprecation of
pro7isiuns erabling an aggrieved -ebtor to petifion th: court
incasc thé trustee deals irproperly with his property Ca clearly
indicates that the trustees are aprointees of the creditors =z'd
must thereinre act on their behalf. The courts in ﬁ?t Afficqéi
have misus=2d their discretion of modifying, reversing or
confirming acts of the trustees which debtors ccmplain of.

This misuse has led to injustices on the part of the dettors
who hsve not successfully involked the provision for their own
tenefit instead the trustees make unjust €uvironments from the

~

surpius of assets for example such was mace i the cass of
e pd N OIYIT 2l b 3 = ) T AY AT é:—
DARKATAY y/C LEDUL V COMMISSICNER OF INCCOME TAX

200 5
Towhere

the debtor's overall iiabilities were Sh.6,700/~ while h:is
assets were worth 49 500/~ yet he did not recover the differcrce

It is clear from decided cases that in practice the

bh
€

a

5

bankrupt is not entitled to the surplus remaini

payment in fulli of his creditor. For example in RE A DEBTCK
65

EXPPRTE THE DEBTOR V DODWELL. - where the issue was tc what

extent if any, the bankrupt could call the trustee in

bankruptcy to account for his managemcnt «nd disposition of
the estate.

Hermar J, stated the position in the following words: -

]

"I+ seems to me clear that there must be circumstances
in which the court can interfere at the irnstance c¢f a
bankrupt to control the actiocms of the trustee........
I need not, I think attempt to define what these circumst-
ances are. They cannot, I think (in the 2bswunce of fraud)

justify interference ir. thLe day-today edministration ot <he

estate, nor entitle tho bankrupt to question the
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cd faith of his discretion

Q

exercise Dy the trustee in g
nor to hold him accountable for an eirror of iudgement,
Adminstration in bankruptcy would he impossibie if the
@ustoe must answer at every step to the bankrupt for the

2xercise of his powers and discretzons in che management

6¢

and realization of the property"

The last line clearly indicates that if the trustees wer:
to he accountable "at every step to the bankrupt for the
exercise of his powers and discretions' it would be impossible
to assemble his (bankrupt's) assets for equitable distridbutisn
amens the creditors which is the main social function of this

branch of the laws As with the committee of Bunliruaptcey law

cr
N
!

reportiting in 165

leed 5

7, the present writer is of the o2pinion
that the East African sections similar to 5 (£9) of the Enzlish
Bankruptcy Act of 1914 should be amended as they do not give
the debtor any protection though he hasz a statutory right to
zet the surpluse.

DISCHARGE

After his adjudication the debtor is supposed to apniy
for his discharze, On hearing the debtor's application

the couwrt may either grant or rcefuse an absolute order of:

[

.scharge or sus

£
G35

nend the operation: of the c¢rder fer a snecilled
1 -~

time or zrant an order subject to any conditions, Mora=
often than nct,; the courts grant cornditional discharges <o
that the debtor's proporty contiiwues to vest in the tinstee

for distribution among the creditors. (see chapter two).

LANKPUETCY OFFENCES

Sometimes criminal sanctions are iunvolkad when a debtor

conducts his affairs in a mamnner likely to jeopardize the

.'...../58
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interests of his creditors,/ These sanctions are involKed
under P2art VIII of the three East African Countriegs Bankrutcy
Acts, ©Offences arc committzed v a person who is already an
adj@dicatced barirunt, or is on the wauy to being so adjudicated
in that a receiving order has been made against hin, or
while not subject to adjudication or a receiving order at the
time of the commission of the material acts becomes the subject
of either a receiving oider within a specified time. Thsz
offences which may thus be committed by a bankrupt, or a

-

debtor who is enroute to bankruptcy may be divided into twe

. . . s . /
groups; those which can be committed after adjudication

bel'ore ban'iruptcy or the making o7 a receiving order, the
conduct in question only becomes crimiunal if ban'scruptcy
proccedings ensue and are successfully pdgrsued by the creditors,
Mcst of these offences are aimed at protecting the creditors
interests in that a debtor who deals wiilr his property in a
manner likely to jeopardize the creditors interests iz nunishe’,
The first section of part 8 of the SBankruptcy acts deals with
the debtor's failure to discover to the trustee all his
property ?0. The effect of this provision is seer in that the
creditors are delayed or ziz’c nut paid in full wiiich is

a;ains? the verj.object or social function of banliruptcy law,

71

The other subsections deal with failure to deliver up

to the trustee such movable and immovable property in his

71

custody, failure to deliver boolis or documents relating

to property to the value c¢f 5h.200/- cr if he removes any

.000...../: 40
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bLofore the petition for the value of Sh.

(%]

. properiy two year

7

\¥1]

200/- and above. Aaly person guilty of an offence under

subvyectior {1) shall he liable to imprisoament <or 1 tera n:zi
-/

exceeding thr-e years,

a

]
An undischarged bankrupt commits an offence if he obtains

credit of Sh.100 withou! informing that person he is an
undizschargad bankrupt.75 This is so restricted so that the
debtor does nost incur more liabilitie= or debts which he might
be unable to discharge thus defeating the object of this branch
of the® law relating to the distribution of his assets equaily
among his creditors, This financial unit oi 5h,100 was fixad

as early as 1840 76

in England, when the then 2conomic situations
made it reasonable. Today this figure is uwrezlistic in the

lizht: of the rate of inflation and needs uvrgeut reviisio.
subsection(b) of the same section intends to protect the interests
of the creditors so that the bahkrupt #s not allowed te chaage

his trading name because if he doe¢s so he is likely to enter

into business relationships which are detrim2ntail to the interests
of the creditors in that there are all the chances of

contracting more debts thus making it difficult to pay even the
first lot of creditors. It is also an offencs to rfail to

preserve assetls, 7 The Offence may be committed in the
following instances; if he (the baakrupt) makes gratuitous
dispositions of property, if he sells such property for much
less the market price, if he pays =2 betting debt leng overdue

and if he is a partner and when still a partner of a firm he

uses partnership property'to pay a private debt, If hs obtains

‘.....‘...1./43
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property ou credit by fraund “96r on pretence of carrying on

€0

business or he pawus 79property obtained on credit he shall

pe guilty «f ap offence and liable t» imvrisonment for a verm

: . 1
not exceeding five years. &

. The foregoing discussiors has shown that the social
functions of assembling the debtcrs property for distribution
among his creditors has been carried out to great heights.
‘This has been done and achieved through the courts

.

interpretation of various provisions as well as the legislatur

[

retusagl to amend the law even where the provisions are

manifestly unjust on the part of the debtor.

of.o..o/lqia
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TABLE ONE
& [— RECELIVING ORDERS —}
!— > s . ;
| YEAR MADE ON DEBTORS® MADE ON CREDTTORS® |
; PETITION PETIiTION E
1963 9 2
1969 9 2
gy N 1
]
| ¢
1979 ; 3 1
? é
1971 | 3 o
1972 6 IVERSITY] OF 1
1973 | 9 o
{
197"% 4 3 I
:
1675 5
ey
1976 9
1977 L i

APPENDIX XXV

SOURCE: ANNUAL XEPORTS OF THE REGISTRAR-GENERAL 1477

......../4‘5
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CHAPTZR TWO

REEABILIT.TING THE DE3TO: OR

and sl

TTA T NTRMAD - 17 M a oM
GI. TE Th' D =R 3 A RWE S S _‘...}.'_L

PEEY A - wd —d s A DG

&

T AT TAN Qo AmT AT
T7 DULUT LIUN obhUiL iUN

~dv L AU

With the development of Commerce and Industry during

3 or credit beceme a common festure, This

b

capitalism, tradi

embarrasment anong the debtors (the traders wnhno relied on
thiz form of trade). These dedhtors, as expccted in g

-~ - W —~ -~ ~ -+ ANy e )
the srstem hence the need to get rid of them taroug
nank artor P oy e Thaa e e 3 A
Dankra CY Drogceedllll’Ss iLnege Droceedlinss enaoie Lo dedto:r

inei = oy A 3 - a P s e
a frosh start in business or othexwise. This right to a
el R N s 4 e = = v D
fresn start in life wuos stoted as one of the oujects of

"Bankruptcy is a privilege which 1is granted to inszolvent

ther are enabled tc get clear of their

!

to stuzt a2 fresh on a clear footingee
. @2 . . L[ L .
lleacnert.” pointed at,as one of the sccial funciions of.
A .
Bankruntcy Law in the Common Law Jurisdiction, hence in Henye,

1 = 2 i - 1 " 4+ J <+ - O P e H > 3 v
i that it esnables worthy debtors to secure fresh starts in

their lives frece of the loed of oblications which they h.ve
d:

ct

incurred. The words "worthy debtors™ will be undcrstood once

a discuasion on discharsze orovisions are given because only

(¢4]

*vorthy debtors are glven absolute dischaiges, They are

"wortay" in the sens

D

that they have nct acted contrary to

ceecesee/lif
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commercial morality as understood in a czapitalist mode of
production.

The aim of this cheuter is to examine whether this soeizsl
function of bankruptcy Law is properly carried out. The writ
¥ill suzgzest reforms necessary where the act vill ©e seen to
fail short of the expectations of the legislators who enacted th
Bankruntcy Acts in East Africa. This in essence will involve
an analvsis of the philosophy of rehebilitation in both
Englancd and zZast Africa, i.e. the extent to which rehabilitation
of the debtor is a legel myth, and - or, reclity. A look at
t;e rast AZrican Banxruptcy Acts, their constitutions and

other statutes as well es decided cacs

(D
n

will help in answering
this perzlexing question,.

Rehebvilitation has been defined &5 the restorziion of a

Q,
()
[
)

=
<

4]
n
[ 72
ct
Q
]
it
o]
H

1er rank, privilesze, or ri
we talk of rehabilitcting the debtor we mean restoring him
to his formcr position after he hus discnarged all hics
oblications to the creditors. This is what the legislators
had in mind when en:ctinz this brancnh of the law and ~het.
should be the first considcr-tion ol the courts when
interoreting the orovisicus of the Baukru
However, th- position is quite differsnt in that these »nrovision
are interoreted only to suit the interestsof thoe crceditors,
that is, in dis:iegz=rd of the right to give the debtor a fresh
start in life.

The various definitions of bankruptcy, the hictorical
background of bankruptcy law, the various provisgions of th-

Rankmntecy icts and the courts interpretation of the same go

‘,.S\VJ

to show that cthis social function of bankruptcy is ignored.

o2 on oS
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REHABILITATTION

after bank:mintcy proceedinzs commence is

;vn

=
(o)
| e

that the debtor is in =2reni finaac! fficnlties, anda has tc

nav off 2ll such debtss. Justice requires that once ne hes

naeid off all such debts he should be freed o it by
¥
beinz given amn absnlute discharce instead of, a2s is thne

- =) 3 | = S v e o 1 = 3 5
ins=1lveni debhts> 1g afferded an on=o- tuAiTy T ey a2 ALY -

thig w'l , as it were, enable him to enim = liv' n- wiit out
L]

r as Monk nen

e oo 7

are in rongt =29t Afvenan housashold

T S ale Y6

» i QST UG PP R YL S 5 b} 4 b il SRR 1 S
Rankimnicey Actg ond thel:r ineer el Sion by . e courisg 870 ;
lhaail 1 ~ Yt oy 't"\ A Aph+ L] . artr 9o cagomnl o
thr emnhasis 1s on ang:rin dehtor's -Hronertr is easemblag
. . 5 ' . fEnIgE o (R Sl pemmon agie -
and nronezlv distributed to t2 creditors, without z2n- = rd

T Tt TS e 3 I - e 4 a o L=
ox hi: rehehilitetinr or fra2sh gtart i life,
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After reud+n@ the BanEthC” Bill for the seand time in

1925, the Attorney General poirved out that the priviiege of

giving the inso olvent debtors e fresh etart on & ¢clear fooivnd

"after‘cleaiin5 their ;1ab111t1e5 haﬂ to be llmlt ed. He seid.

o

"Bankruptcy 1s a privilege which is granted {to insolvent
debtors whereb; they are enabled to start & fresheecec:.
it ?s thexefore ol greatesy irportance that the conditions
under which the privilege is given should be carefﬁily
limited,
Tnis privilege, as will be sho'm below, has been so limited.
L look at the definitions of bankuztcey avgilables a8 well as
the hiztorical beckzround of this branch of the Low will shoiwr
thet the cardinel function of Benkrmuricy Law wag and has been to
ensure that the debtor's assels are properly assemdbled and
distributed among the creditors. It is from this background
that the readex must see and understznd the half heartedness of
.
the East African Eankrunicy Acts in giving the debdbtors a fresh
start in business. Lven where proviasions appear on thz face
to enablc the debtor to zet a fresh stari thelr provisions and tis

- . i

courts' attitudes and hence their interpretotion of these

. - = - de bryven v PR - : 3 + 3 o

provisions thwart any such intentions.
JINETALDTT > “m y»"-? ".‘ : o8 UTA
QEAABTLITATION: P TITION TO DISCIAIGE

A bankrupt is sasured of his rehabilitotion once aan absolute
order of disgcherce is ziven. However, before apulyin- for
discharge a chain of events must take place. First arnd foremost
the debtor mu:st petition himself or any of the crsditors muc
file a petition against him in the High Court which has the
jurisdiction to hcar dankrunitcy procecdings.

ooooc,;‘l-ﬁ‘?



PEPINTON

The poiht from which a bankrupt debior may Jook forward to
e new stert, is the tme i1 whish he file es his petition fer
bankruptcy rélief6 or when = netition is filed against him by

L d

the oreditsrs.’ The Lebtor's petition in esserc2 calls in tie

(0]

CJ..

of the court to agsemble such assets as he has and i om

h-\

¥
thcn% rezlise money to rency his creditors so that he can sitors
2 fresh free of those oblizationse In a vuishell the debtor's

petltlon constitutes an act of bankruptey which comiences

bankruntcy nroceedinga, which in tum ere meznt to res:lt in a
discharge thereby enabling a debtor to heve a fregh start in

M

life. This is howiever theoretical because in practice, =
dischargs is often delayed as it is discretionary and as will
be shown very few debtors are seen by the courts as ceseyv,nﬁ
an ahsgolute discaarze due to The distirust aseriked to them,
The statutes provide that the creditors before petiti

cnur? st he owed at least 1QOO/= and if two o more credifc s
join in the ~ztition the; rmust be owed an ag: gregote amount o

banloc = b

Shs. 1,000? Having becn set in Enzlaad in 1869, this amount
has been oveirtalzen by economic realities and tiaerefore should
be inzcrcosed es-ecially wiien one conmoares the costs invoived
in bankriotey nroce:dints by the debtor with the Shs. 1,000/=

- ~ S o e D 9 B ] T
nre be ralcea to ahout £150

HJ

_1

7 15 s e = ) . s Ba o
The write. zuzzests that the

3
(Three Thnousand Shillinzs) and a nachinery for adjusting this
sum waen necasgary should ve introduced, otheivrige, it is onir
fair to zive the debtor anmnle time tb repay t;; oS 1QCO/=
The Bankru:tecy Acts provide that the court may dismiss the

10
creditors' petitiong it recds

......./4.6'



‘*;“If the couz t 1s’ncu»satlsf1ed w1th&th° proof of the Tn

‘fpetltloning credluo: s debt o; of the ect of banxruptéy,
or of the service of th'e petition ¢ is sutisiied by
the dpbt T that he is eble to psayr tis debtor .e.eesee the

3

court may dismiss the editord Detltmﬂi
Since a dismigsal of a petition will amount to having ne
bankruptcy proceedings against the debtor, the vrovision seems tc

be®concerned with giving the debltor a fresh start in thet his

M

former economic and social status remains un.uterBred with by

bankruptcy proceedings. In practice however, this provision

is ravey invoked by the courts and when they do so they core out

with unfavourable findings. Tor example, in the case ¢of

R~ DESATIBHATI J. PATLL 1 The petitioner was agking the court to

dismiss the petition upsn the ground that its presentation
constituted an abuse of the process of the court and he could
pay the debts complained of, on this justice Pickering pointed
out thet although the words contained in ihe Provincial
Insolvency Act, Section 16 (1) are mandatory in forwm, the ccuxrt
has jurisdiction and will dismissg z petition which it deems to ve
an abuse of the process of the court. The court excercising

1

ne

}

its discretion refused to dismiss the petition even if %

buce of

m

debtor could pay his debts on grounds that it was an
the courts' process and an order for adjudication was made,
9 1) 3, 1 ~ "
“Scction 3“(1)(f)1“ provides that the debtor cowiits en act

o

of bankrustcy wnich in turn leads to adjudication, if he Il

(4]

S

in court a declaration of his inability to pay his debts. hule
9813 nrovides Tor the procedure the debtor has to follow in
declaring his inability to pay his debis. This declazation

must be understood =s & proof of tne debtor's yearning to be

.

guided by the court on how best he is to discharge his

liabilities and start a {reshe



The tollonins discisat on i1 A £n PHETE henrtedncna:
of the varibué provisions in giving the debtor a fresh start,
thus 51atant1y showing that the only social functions of;a 3
greaﬁ cOhéern to tlie law is that of assembling the debtbr's

assets for distribution among credifors,

2 INFANTS

The statutes do not exempt minors from bhankruptcy
proceedings either expressly or by implicationy nor do they give
guidaSZe as to whether such an infant will be subject to
bankruptcy proceedings and if so when. Yet inspite of this, the
courts have for long, declared such infants bankruots, and have

eccepted the idea that they too like adult debtors have the

capacity to be adjudged bankrupt. The case of RE A DZBT 314

illustrates the courts' attitude in Englancd which hes also been
the attitude in East Africa. In this case the Master of Ilolls
stated the following, on the issue as to whether the infants
wers, or would also be deemed deuvtors and thus persons to whom
bankruptcy proceed ngs covld be instituted;

"There is nothing to my mind, in the Bankruptcy Act

which requires or permits the inference that the Act

i3 not intended tc eprly to infants provided that in

all cases the conditions stated in the act are

fulfilled."

In 1950 the court of Appeal in the casc of RE A DEBT@R15

recognised that an infant could be subjected to bankruptcy
procecdings at the suit of a credii«¥ to whom the infant owed

a debt tiat was legally enforceable and recoverable against him.
Tr. that case an iunfant feiled to pay purchase tax in respect of
trading trarsactions in wiilch he had been engeged.

000000/50
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Notw1thstand1ng, the ea*lier de0131ons as to trading by an
infant, it was decided that 11abillty to tax was a debt
whiih the crown could enforce,_if necessary by secking =
receiving crder. Oince this case, numerous other infunts
have appeared in court on grounds of their irability to pay
their debts to their creditfrs uand receiving orders have been
gought against them, The posgition is quite unfair in that the
infant - debtor may grow up &as a very embarrased person, on tne
other hend his creditworthiness might be impaired in the
commercial worlde. The result will be thaet even after the
discharze of such an infant which is not sutomatic but may be
corditional or denied indefinitely, such an infant banxrupt wiil
not be given a fresh startinglife. ZBefore nis adjudicat.on,
he might not even have been a treder iun the stric’ sense of the
word, and therefore might find it very hz:1d to engare in any
trade., Perhaps it is only fair that such an infant is not
subjected tce bankruptcecy until he reaches mejority age.

LUNATICS WVERSY Ry

Under Rule 24716 e lunatic like an infant may be adjudged
bankrupt. The Acts provide that such a lunatic will e
reprecented by & person apcointed by the courts

"to appear for, represent or act for and in the nam

of the lunatic either generally or in and for the purpose

of any particul.l application or proceeding, or the excerci

of any particular right or powers which under the ict and

R ol

Ll @

0}

thereunder the lunatic might have excercised if he

-
’._l

had been of sound nmind."

U‘

Since the representative is not an appointee of the lunatic

it is only faiir for the lunatics wussets to be assembled but rox

O...Q../ﬁﬂ
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P distributed tntil he is well. 'Perhqys the courts would

determine the period in which the assets would remasin un-
distributéd, but not too long to jeoupardize the ianterests cf
the creditoras,

DEBTORS PRUPERTY NCT AVATLABLE TO CREDITCRS

In laying dovm what property is not to be distributed
among tne creditors, the Legislature must be seen as having
intended to accomplish all their social functions. In
particulir as having intended to give the debtor a fresh siari
in life once he had paid off all the debts to his varicus
creditwrs. However, such an intention is questicnatle on the
grounds that the iegislaftures have been reluctant in amending
the provisions relevant in giving the debtor a fresh start.
The courts' attitude on the vroperty which ig not availzble to
the creditors leaves one in doubts as te the very intentions of
the legislators in 1925 as seen.

Section 42 (1) of Uganda's Bankruptcy Act17 for example,
provides that;

"The property of the bankrupt divisible among his

creditors in this ./ct... shall not comprise the

following particulars -

(&) Property held by the bankrupt on trust for any other

person

(b) The tools (if any) of his trade and the unecessary

wearing appeaerel of himself, his wife and children to
a value, inclusive of tools and agparel end bedding
not exceeding three hundred shillings, in the whcle,
exceot that in any case the court having regexd %o
the bankrupt's station of 1lifz, may ordesr <hat this
allowance be increased to any velue not exceeding

eight hundred snililings in the whole.™

oooo/'§2



Further Rule 257\(1) of Kenyafé Bankr@éfc& A§£ prﬁéidev fhat;

’ﬂéupjecttéiényvgeneral Qr spec;al;direction of the

court the receiver while in %he‘péuséssipn of the

property Qf the debtor, may make him such allowance

out of his prcperty for the support of his family as Day

be just.m™

Though these'provisiuns seem tQ teave out something for the
debtor to start a fresh once he is diséharged, the figures as
- to the value of these items are too little to give the debtor
any prbteétion. They are no doubf in need of urgent amendment
if the intended protection will he given to the debtor,
the other hend, the rules allowing the redeiver to give
ellowance to the debtor end his family scund quite
humaniterian but since they are rarely invoked; the orotecticn
is only incidentel. The writer suggeats that the court
excercises its discretion fairly so that allowances are made
evailable for the debior's Tamilye.

Unlike the United States'®

where the pronerty of zhe
benkrupt at the time of the petition is the only property which
is administered for the benefit of the creditors, the ccnverfse
of thigs is true in Bagt Africa , in that, sny properiy,

salary, wages etc which comes to the bankrupt after the petition
{instigation of bankruptcy process) rests in the trustee in
Bankruptey for distribution among the creditorz.19 In a
nutshell the position is that in the United States the point
from which a bankrupt may look forward to a new stax% iz the
time in which he files a petition or a petition is filed
against him, While in East Africa ihe petition is uncertain
because a fresh start is only possible after an absolute dis-

charge order (orders which eare normally rare as they are dis-

cretional) «
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In view of the injustices done to the bankrupt when even his
after-acquired property vests in the Trustee in bankruptcy

the writer suggests that such after-acquired property, wages
etc should be excluded from the list of the debtor's property
available for distribution to the creditors. Such after-
acquired property, personal earnings etc, if made available %o
the bankrupt, would give him capital on which to build and star
a fresh after his discharge.

The writer further suggests that the personal earnings of
the ankrupt after adjudication, where such earnings are
required for the suoport and maintenance of himself snd his
family should not vest in the Trustee. -

20

In the case of RZ VWILSON EXPARTE VINE™ James L.J. put

the position on after-acquired property in particular on
personal earnings in England (and so in East Africse)
dramatically when he said;

"The general principle always has been thet until the

bankrupt has obtaeined his discharge all his property

is divisible among his creditors. But an exception

was absolutely necessary in order that the benkrupt

might not be an outlaw, a mere slave to his tTrustees;

he could not be prevented from esrning his living."

On this, the appeel by the trustee was dismissed
because the trustée had no rignt to intercept damagzes recovered
by the bankrupt for a personal wronge. Rulings of this nature
are rare, and therefore the courts would eddress their
minds to the injustices done to the bankrupts by permitting
such personal earnings to vest in the trusteé in bankruptcey
they would allow them to retain such earnings, afresh once they

are discharged.

§ o wwnn] Bt
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Section 3 of the 1883 English Bankruontcy enacts a

provision which permits the bankrupt to retain his personal

earningse. Vaughan Williams distinguishing between personal

earnings and business profits in the case of RE ROGERS 2! pointed%
out that the only moneys to be retained by the bankrupt for his !
maintenance was his personal earnings. z

section 222, 4323 (1) (b), 40 (2) (a)?* and 42 (2) ()2
all provide for the generasl rule that all after-acquired property

coming to the bankrupt subsequently upon his adjudicstion vests
in his trustee in bankruptcy whether ccming to him from his
persoﬁgl efforts, his investments, by right of succé@iona or
otherwise, Nevertheless, the general rule has been qualified

in Englend, hence giving the debtor some meens of starting afrest

in the well known doctrine of COH=ET V HI?CHELLgG The doctrine

was stated by Lord Esher M.R, as follows:
"I am therefore prepared to lay down a proposition which
has been agreed upon by us 8lle.. It is this - until the
trustee intervenes all transactions by a bankrupt after his

bankruptcy with any person dealing with him bonafide and |
;z
for value in regpect of his after-acquired property whether

with or without knowledge of the bankruptcy are valid agains?
27 : i

the trustee." 5
The English Bankruptcy Act, 1914 has adopted end extended

this @ortrine, This'is contained in section 47 of the 1914 Act

which reads;
"All transactions by a bankrupt with any person dealing with%
him bonafide and for value in respect of property; whether |

reel or personal acquired by the bankrupt after the adju-

dicetion shall, if completed before any intervention by the?&
|
trustee be valid against the trustee and any estate or j

interest in such

ol 00000000155’
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property which by virtue of this act is vested in the trustee

shall determine and pasé in such a manner and to such an

extent as may be required for giving effect to any such
transactions."

The adoption of section 47, 1914, English Bankruptcy Act,
the writer submits will ensure that the Law enforces its social
functions.

On adjudication of the debtor his creditor;are empowered to
appoint a trusteezso The statutes provides that;

"jf the bankrupt or any of the creditors or any other person

is aggrieved by an éct or decision of the trustee, he may
a;ply to the court, and the court mey confirm, feverse or

modify the act or decision complained of, or make such

orders in the premises as it thinks just.“29
The provision prima facie, seems to protect the debtor and

provide him with a surplus to start afresh after discharge.
H.owever,a close scrutiny of the provision and its ap2lication by
the English as well as East African courts leaves doubts as to
whether the debtor was ever or is ever entitled to the surplus
after all his debts have been paid. The courts have either refused
to interfere even when the trustee has acted unequitably or
refused to return such surplus to the bankrupt even after the

creditors debts have been fully paid.Bo

On the principles the
courts follow in the event that a surplus is misapropriated by

the trustee in bankruptcy, HARJAN J in the case of RE A DEBTOR

EXPARTE THE DZBTOR U DODWELL31 expressly stated that the English

courts will not interfere in the day to day menagement of the

egtate in the absence of fraud.
In this case the court was more concerned with the efficient

edministration of the bankrupt's estate than the prospect of

the bankrupt obtaining ‘a surplus which is important if he has 1o

l......f;ss
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without
start afresh °° = incurring further debts. It is the

submission of the writer, that if a provision was introduced in
the statutes defining the duty owed by the trustee as one of
utmost good faith and one which would give rise to an action for
breach of duty, such surplus which is now misappropriated by the
trustee would be made available to the debtors and enshle them

to start afresh once they are discharged.

o-ooboteuoo/> '
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SCHEME OF ARRANG EMENT

Section 1332 provides for the holding of the first meeting
of creditors for the purpose of considering whether a prooosal
for composition or scheme of arrangement shall be accepted or
whether it is expedient that the debtor shall be adjudged
bankrupt end generally as to the mode of dealing with the
debtors propertye.

Section 1833 further provides that a debtor cen only meke
a proposal for a scheme of arrangement of hisbaffairs four days
after submitting his statement of affdirs with the official
receiver, The proposal must be in writing, signed by him and
embodying the terms of the composition which he is so desirous
to make. If at the meeting a majority in number and three-
fourths in value of 211 the creditors who have proved, resolve
to accept the proposal, it shall be deemed to be duly acankted
by the creditors34. Acceptance by the creditors of the debtor's
proposal haes the effect of disposing the bankruptcy proceedings
altogether. This prime facie sounds good in so far as such a
disposal of bankruptcy proceedings will mean discharging him
and thus giving him a chance to start afresh. However, in
practice an acceptance by the majority does not mean anything
in the light of what usually happens. This is so because such
& proposal does not bar the court from continuing with
proceedings hence public examination which as earlier pointed
out is expensive and embarrasing on the part of the bankrupt.
Such is not tantamount to giving him a fresh start in life but
only enables his assets to continue vesting in the trustee in
bankruptcy for equitable distribution among the creditors.

If 5 18 (2) of the Bankruptecy Acts is properly applied thus

making the creditor's acceptance final, such would have the

0-00000/58
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effect of disposing bankruptcy proceedings and therefore giving
the debtor a fresh stert in life.

DISCHARGE

A discharge has the effect of releasing a debtor from
disquelifications and dissbilities which in turn have the effect
enabling him start a fresh in life. A bankrupt eapnlies for his
discharge to the court at any time after beirg adjudged.

The court then appoints a day for heering the application but
such an epplicetion will not he heard until the public exami-
nation of the bankrupt is concluded. The court gives 28 days
notice to the official Receiver and the trustee of the time and

place of heearing which is conducted in public.35

7o decide
whether to grant or refuse an application for discharge the
court tekes into consideration, the following; the length of
time .+ the debtor has been gankrupt, the extent of his
liabilities, amount of property aveilable for distribution
amongst the creditors, the nature and circumstances giving rise
to the debtor's bankruptcy, dedbtor's future prospects and any
attemots made by him prior to the epplication and likely to be
made by him in the event of a discharge being granted to
contribute something to his trustee out of his eernings and the
debtors conduct during the bankruptcy proceedings.36 The effect
of the court taking into consideration the conditions listed
above, is to deny the debtor any absolute discharge which in
effect denies him a chance to start afresh,
Section 29 (2) of Kenyea's Bankruptcy Act,B?'ﬁurfﬁeIs provides
that the court has a discretion to either grant or refuse an

absoclute discharge or suspend the operation of the order for a

specified time, or grent an order of discharge subject to any

conditions with respect to any earmings or income which mav
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afterwards become due to the bankrupt or with resgpect to his

Fo,
1

after-acquired property. Table Two below shows that absolute
discharges are rare while refusal of such discharges or (
suspension of their operation ere quite common sub-section 3
6f the same section provides that the court may grant an . order
of discharge subject to any conditions with resrect to any
earnihgs or income which may afterwards become due to the bank-
rupt or with respect of his efter-acquired property which
eernings, income or after-acquired property will be distributed
among his creditorse.

This clearly shows that the underlying justification for
the discharge.is the honesty and good faith of the debtor in
' preserving his assets for his creditors. Such dicchargs is
therefore denied most of the bankrupts because of the strong

'presumption of faults on the part of the debtors which both

East Afrcien and English courts have adopted. With this in
mind, it is submitted/that the idea of rehabilitating the debtor
becomes a legal mythe.

Section 3138 of the Kenya Bankruptcy Act provides that
failure to apprly for an order of discharge within the period
specified, exposes a bankrupt to punishment for contempt of
court. Nevertheless most bankrupts prefer being punished for
contempt than appear in court twice, that is after the public
examination ordeal. This hes the effect of making rehabilitation
of the debtor impossible because it is only in his application
for discharge that the court will consider giving him a
discharge, thence enabling him to start afresh in business.

In viéw of this, it is the submigssion of tae writer thet
debtors should be entitled to an automatic discharge on the

explry of two years from the date of adjudicetion since very few

0000.00/56
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debtors apply for their discharge for reasons ranging fron
ignorance cof their right to apply for the same knowledge of the
courts' strzctness in giving absolute discharze, to fear of being
pxposed to public ridicule as the one they have already been
exposed to during the public examination as applications for -
discherge are heard in public.39

The statutes provide that the bankrupt may obtain his
discharge with a certificate to the effect 'that the bankrupt was
cauged by misfortune without eny misconduct on his part4o such
a certificate if issued amqunts to an absolute discharge. In
practice however the writer learnt that certificates @f misfortune

41

are not given in East africa. The case of DEVJI V TWENTCHE

OVEESEAS HANDEL'? is illustrative. In this case the debtor had
been dr ven into bankruptcy by an economic crisis in 196é when
the price of cotton goods which the debtor dealt fell in the
world market. On these facts one would have expected a certi-
ficate of misfortune to be granted but on the contrary it was
not, nor was all ebsolute discherge given. Infact discharge was
delayed for five_years.

In England on the other hand certificates of misfortune ar

normally given but on certain conditions. Harmen L.J. in the

case of RE A DEBTOR43 gave the conditions for granting such a

- misfortune he saidj |

\ "Tn ordeyto grant.a certificate one has to find that there
is no misconduct: One hasg also to find cocmbined with that,
that there is gﬂ misfortune. If one either finds some
degree of misconduct or an @ bsence of misfortune then no
certificate will follow.
In this case the bankrupt cleimed that the action of the

stock exchange in suspending dealings in certain shares was a

"misfortune" within the meaning of the act,‘which caused or helped
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to bring ebout his bankruptcy it was held that his bankruptcy had
not been caused by "migfortune" but his own conduct in dealing
with shares by buying them on borrowed money thereby placing
himself in a position of great vulnerability in consequence of
which he was exposed to debt and bankruptcy when the stock exchange
susrended dealings in those shares a certificate of misfortune
was thus refused.

Lord Esher K.R. on certificate of misfortune in RE ILORD

COLIN CAHPBmﬁfbsaid..." ‘When the bankruptcy is not solely

the result of some accideht over which, or over the direct

conducing causes of which the debtor has no control, it

cannot be sald to arise from "misfortune™.,

In other words, the provision refers to'"pure Misfortune",

It is recomnmended that East Africen courts follow the seciion
strictly as long as the legislator has not repealed it in that
where facts show that the bankruptcy was not solely caused by
the bankrupts' fault the court should grent a certificate of
misfortune, Such a certificate amounts to discharging the debtor
absolutely and therefore giving him a chance to start a fresh in
life.

Insistence that the bankrupt pay at least 10 Shillings in the
pound" is unrealistic and only sérves to prolong the bankrupt's
agony thus denying him a chance of starting aefresh., This
provision should be re?ealed in thet the bankrupt is unlikely to
get 10 Shillings in the pound when he is still undischarged,
through any other meens other than borrowing.

THS CIVIL AKND P=NAL SANCTIOES AGAINST AN UNDISCHARGED

BANKRUPT,
Both civil and venel $Ssmictions are applied when a bankrupt
deals in & menner likely to jeopardize the interests of the

creditor.s. ........'.ﬁa
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Civil sanctions in particular include such disabilities
as undischarged bankrupt is exposed to. These disabilities are
contained in the Banliruptcy Acts as well as in other Acts, Sonme
of these disabilities continue even after the bankrupts' discharge
for upto five yéars.

These sanctions, expecially criminal ones, influence the
court in discharging the banlkrupt and in most cases a discharge
will not be given. Even after imprisonment or a fine depending
ory the offence hence making the chance of starting afresh of the
debtor completely impossible.

DISQUALIFICATION OF A BANERUPT

In both England and East Africa, many disqualifica?ions
(disabilities) follow in the walke of bankruptcy. Such dis-
qualifications have the effect of delaying the debtors right
to a fresh start in life.

The ﬁankrupt is normally disqualified from acting as one
who is not a bankrupt in various fields.

Section 101(1) of all the East Africa Bankruptcy Acts
provide that;

"where a debtor is adjudged bankrupt, he is disqualified

for - (a) being appointed or actiﬁé as a justice of the

peace or -

(b) being elected to, or holding or exercising’the office

of mayor or member of local authority council, school

committee or road board." |

Section 188(1) Kenya's Companies Act 3 not only prohibité
undischarged bankrupt from acting as a director of any company
but also prohibits su;h a director from directly or indirectly
taking part in the manaéement of any company except with leave
of court.

ceceeneas/ 63



- 08 o

Default in complying with provisions of this section renders the
undischarged bankruot liable to imprisonment for a term not .
exceeding two years or to a fine not exceeding ten thousand
shillings or to both such imprisonment and such fine,

Paragraph 2 (b) of the fifth schedule to the Local Govern-

ment Regulations 196345

provides that no person shall be
qualified to be registered as voter in elections to local
authorities if he 1s an undischarged bankrupt having been adjudged
bankrupt or otherwise declared bankrupt under a law in force in
Kenya., Since an undischarged bankrupt cannot zﬁﬁs or be voted
for as a councillor, he cannot become a méYoqéis elected from
among the elected councillors.46 Further, section 101 (1) (b)47
provides that if one is elected to or holding or excercising the
office of mayor or member of a local authority, school committee
or road board, then he shall be disqualified and his office will
thereupon become vacant.

Section 12, sub-section 3, of Tanzania's Local Government
2ct?® provides thaty

"No person who makes a composition or arrangement with his

creditors or, who becomes an auditor of the authorityese..

shall be appointed to or continue to be & member of an

authority."

Section 9 sub-section 1 (e) of Uganda's Urban Authority
Act49 provides that a person shall be disqualified for election
or apﬁointment as a councillor if he is a person who has been
adjudged bankrupt or has entered into a form of composition with
his creditors. Sub-section 2 of that section provides that the
disqualification of such & bankrupt will only cease if the
bankruptcy is annuled.or if he is discharged with a certificate

of misfortune or after the expiry of five years after his

discharge or if he pays his debts in full.
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Section 27 sub-section 1 (&) of the Banking £ct20 provides
that a2 person who is an officer of licensed bank or licensed
financiel institution shall cease to hold office if he becones
bankrupt or suspends payment or compounds with his creditofs.
Contravention of this provision renders one guilty of an offence
punishable with imprisonment for a'term not exceeding six months
or a fine not exceeding five thousand shillings or both such
imprisonment ang fine,

Accordingly *o Kenya's constitution” |

section 35 sub-
section 1 (d) & person shall not be qualified to be an elected
. member of Parlaiment if at the date of his nomination for
election he is an undischarged benkrupt having been adjudged
bankrupt under any law in force in Kenya. Neither can an un-
discharged bankrupt qualify as a nominated member of Parlisament
because eccording to section 33 of the constitution, only those
members who would qualify to stand as elected members can be
appointed by the President as nominated members. Further, an
undischarged bankruot will be denied his voting rights under
section 43 sub-section 2 (b) of the constitution and thus will
- not be in a position to vote in parliasmentary election let alone
be voted for, In the same spirit and strictness the Ugendan
Constitution provides that;
"No person shall be qualified to be a member of the National
Assembly whoe.. (D) has been adjudged or otherwise declaréd.
bankrupt under any law in force in Uganda and has not been
discharged.”
A bankrupt is also disqualified from acting or being
appointed a trustee in.bankruptcy or of a trust estate53. Further,

 If a2 bankrupt is an advocate he cennot continue enjoying the

bencfits of a practicing certificate.’’ Section 37 sub-section 1

.-.-no-sa-/"éﬁ
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of Tanzenia's Advocates Act55 similerly provides;

"An adjudication in bankruptcy of an advocete shell overcte

immediately to suspend the practising certificeate if (any)

of such advocetes for the time being in force and such
suspension shell continue in operation until the certi-
ficate expires or the adjudication in bankruptcy is

annuled., _

The disqualificetions stem from the o0ld English attitude
towards bankrupts. A bankrupt was a social feilure and a disgrace
to the society and therefore seen and treated as a second class
citizen in that once a person is adjudged bankrupt he looses the
trust and confidence formerly due to him by virtue of his
position of responsibility. The retention of this attitude by
East African Statutes is unfair in that when a bankrupt is
discharged he should not continue to be subjected to such
disqualificzstions especially thqse which state that he remains
disqualified from'holding certein posts until five years after
his discharge., The effect of disqualifying such a bankrupt even
after his discharge is contrary to giving him a fresh start in
life because once he is discharged he should be freed from all
persongl liabilities and be enebled to start afresh.

The sanction of fine or imprisonment ettached to a bank-
rupt who fails to honour the terms of the disabilities only delays
the bankrupt's discharge end is not tantamount to giving him é
fresh start. In East Africa for example, bankruptcy proceedings
(which ultimately lead to a discharge, and hence some hope of
rehabilitation) will be stayed until a fine is paid oxr he ‘hes
gerved his térm'of imprisonment. The position is that since the
bankrupts personal earnings as well as his after-acquired property

vest din the Trustee in bankruptcy, one wonders whether the

ooooo/ 6%



Trustee will pay such fines without jeopardizirg the interests
of the creditors. Since the trustee will not part with any
moneys or assets to discharge the bankrupt's liabilities the
bankrupt will be denied a chance to starting afresh.

In view of this, it is recommended that the part of the
provisions dealing with disqualifications extending to five years
after discharge be repealed as it denie® the debtor any chances
of starting afresh.

BANKRUPTCY OFFENCES

As already pointed out in this sectioh, bankruptcy offences
are committed when the bankrupt's conducts his affairs in a
manner likely to Jeopardize the interests of the creditors.
When this is done, criminal sanctions such as fines and imprison-—-
ments are imposed. For example, all the East Africén bankruptcy
Acts provide that any person guilty of an offence under sub-
section 1 shall be liable to imprisonment for a term not
exceeding 3 years. The same section further provides that if
any offence is committéd under sub-section 1 (m) (n) and (o)
the bankruptvwill be liable to imprisonment for a term not
exceeding five years. What constitutes a bankruptcy offence is
listed down under Part VIII of the East African Bankruptcy
Acts. (A full discussion of these offences wiil be given in
chapter III of the thesis). The writer learnt from lMessrs
Desai and Bosire 57 tﬁat if a bankrupt has been guilty of any
offences under Part VIII this in itself influences the courts in
awarding absolute discharge orders necessary in giving the debtor
a chance of starting afresh. Since rehabilitating.the debtor

was amonéi;ény objectives of the

legislators enacting this branch of the law, it is suggested

that the tefm of imprisorment be reduced probably to one and

three years respectively and the courts' attitude towards a

, 67
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bankrupt who has been convicted thus denying him discharge,
changed, since such a denial amounts to punishing the bankrupt
twice.

From the foregoing, it is clear that in an effort by the
courtsto ensure that the debtor's assets are properly assembled
for distribution among creditors, they have ignored the
bankrupt's right of rehabilitation once he has discharged his
liabilities. The provisions providing for the debtor's re:,”
habilitation do so in a half-hearted manner as most of;bﬁgﬁ have
been overtaken by present economic realities. *t is only by
amending some of these provisions and the courts changing their
attitude towards the bankrupt that the debtor will as was
initially the intention of the legislators be giveg a chance of

starting afresh.
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TABLE TWO (IT)

DISCHARGE ORDERS

YEAR |GRANTED UN- |GRANTZD SUBJECT TO |REFUSED
CONDITIONALLY| SUSPENSION OR
CONDITION
1968 2 41 4
1969 3 : 16 -
1970 1 10 -
1971 = 10 =
1972 1 " B -
1973 4 5 2
1974 1 3 -
) £

1975 - 10 -
1976 4 . g g -
1977 - 2 -

APENDIX XXV
SOURCE ANNUAL REPORTS OF THZ REGTSTEAR GENERAL
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CHAPTER THREE

ENFORCING CERTAIN STANDARDS CF

'COMMERCIAL IMORALITY

INTRODUCTORY SECTION

This chapter deals with the third last of Macneil's
social functions of the law of bankruptcy in East Africa (Part
of the Common Law Jurisdictions). The chapter involves a
discussion on how this bran&h of the law enforces certain
standards of commercial morelity. To show how this is done, the
writer will attempt to answer the following questions. Firstly,
what is commercial morality, and why should certain standerds
of commercial morality be enforced? Secondly, how has or how is
commercial morality enforced by the ‘law of bankruptcy in East
Africa? Thirdly, has the enforcement been effective? if not,
why? and how should it be done?

.1 COMMERCIAL INMORALITY AND ITS ROLZ IN THE ECONOLY

The mode ,0of production in East Africa is predominantly the
capitalist one whose motto is the maximization of profits.
Profits are best maximized through credit trading. In other
words, credit ensures that profits are released within the
shortest time possible and ploughed back into the process of
manufacture, distribution and hence maximization of profits.
Money lending or credit becomes very cruciel in this chain';;#
maximizing profits. However, such credit must be repaid without
\undue delay so that this chain of profit making is not broken.
The law of bankruptcy’ and “in*particular the concept of commercial
morality ensures that this chain is not broken. Like &all other
branches of the Law, the Law ofrBankruptcy protects the mode of

production hence the very interests of the ruling class -

promulgators of those rulese
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In a nutéhell, commercial morality ensures that the debtor
pays all that he owes the creditors through the rigours of
benkruptcy proceedings. The debtor who also interferes with his
property which on adjudication vests in the Trustee in bank-
ruptcy for distribution emong the creditors is also dealt with.
He is either imprisoned if his conduct is proved to be egainst
commercial morality or sometimes fined. ©Such a debtor is also
disqualified from holding positions of trust and responsibility
as long as he remains undischarged.

Holdsworth recognises the importance of enforcing certain
standards of commercial morality when he writes:

"At ell times there will bé persons whose morality is so

much below the average commercial mordkity of the age, that

they do not scruple to take advantage of the credit wnhich, in .

reliance upon the existence of that commercisl morality is

given to them. If it is advantageous to commerce that
stendards. of commercial morality should be high, and that
credit should be given, it is necessary to bring home to
such persons in the only which they will feel the conse-
quences of their conduct.1"

The bourgeois or capitalist commercial morality requires that
the standards of commerciel morality be high and credit be given
if commerce is to be of any advantage.

Ls & result of these high standards of commercial morality
demanded, the debtors are made to feel the consequences of their

commercial immorality or misconduct in a number of ways.

LAW OF BANKRUPTCY: ENFORCING COMMERCIAL MORALITY

The debtor's whose commercial morality is proved to be so
much below the averagé commercial morality of the sge viz, by
failing to repay debts due are subjected to bankruptcy proceedings.

’ 3

3 2 .
In chapter one we saw that either the debtor® or the creditor
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- 7

mey petition the court to make a receiving order, that is,
subject the bankrupt to bankruptcy proceedings. At this point
it will be noted that this socigl function is so closely
interwoven with the second one that it needs no further
elaboration as such elaboration would amount to repetition. The
fact that enforcing certain standards of commercial morality
is an extension of the law's function of ensuring that the
creditors are duly peid from the debtor's assets as has been
recognized by various writers. For example James Philips
observed;

"The purpose of the law of banxruptey is twofold, first, to

ensure that the distribution among the creditors of what

property there is, is fair and thet it is proportionate to

the amount of their claims. Secondly, to give the debtor

a chance to make a clean start discharged of his liabilitie:

Having observed the connection between this social function
and that of assembling the debtors essets for distribution among
the creditors, this section will only look at fhose provisions
which, strictly speaking, ensure that the debtors discharge
their obligations. They will also include those provisions
which restrict the debtor from interfering with such assets in
e manner likely to deny the creditors of the same or delay such
distribution, hence bankruptcy offences and criminal sanctions
attaching. Lastly a look at the proyisions or disqualificatiohs

and disabilities will show how commercial morality is enforced,

COMMERCIAL MISCORDUCT LIKELY TO INVCLVE

THE DEBTOR IN BANXRUPTCY PROCEZDINGS.

Section 3 of (1) (b) of Kenya's Bankruptcy Act? provides
that;
"A debtor commits an act of bankruptcy (which has the effec-

of beginning bankruptcy proceedings egeinst him) in each
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of the following casess.. if in Kenya or elsewhere he

makes a fraudulent conveyance, gift, delivery or transfer

of his property or any part thereof."

This is so prohibited because if ellowed it would amount
to delaying the creditors which as seen is not only contrary to
commercial morality of the bourgeois but even more serious and
also contrary to the very core of cagpitalism - profit meximiza-
tion.

In the same vein end for the same reasons it is an act of
bankruptcy for a debtor if with intent to defeat his creditors
devarts out of Kenya, remains out Kenya or devarts from his
dwelling house or otherwise absents himself or begins to keep

6

house.

COIMMERCIAL MISCONDUCT OF THE DEBTOR LIKELY

TO INVOKE CRILINAL SANCTIONS

A debtor will be lieble to imprisonment, or a fine, or both
if his conduct amounts to an interference with his assets before
the receiving order or after which interference has the effect of
delaying the distritution of such assets or a complete denial of
such distribution. Such interference bresks the chain leading to
meximization of profits and the courts as well as the legislatures
have severely dealt with it.

Macneil. has divided the offences which a debtor (undischarged
bankrupt) may commit under three heads firstly - the informetional
offences, secondly, the nroperty offences and third head which he
offence egainst the commerciel morality. This last head is the one
that concerns us here as the other two have been discussed in
preceeding chapterse. |
Offences against commercial morélity are aimed at preventing kindg

of buginess conduct tinged with freud. The term freud here is

used in the sense it was aprlied and defined by Justice lleughan
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in the case of RE PATRICK & LYON LTD7 when he said;

"fréud" connoted actual dishonesty involving according to
current notions of fair trading among commercial men, real
moral blame,"

Under Section 138 (1) (i) of Kenya's Bankruptcy Act8, it is an
offence for a debtor either after the presentation of a bankruptcy
petition or within two years next before such presentation to conceal,
destvy, mutilate or falsify or to be a privy to such concealment,
falsification of any book or'document affecting or relating to his
property or affairs. If a debtor is found to be guflty of this
offence he is liable to impriSonment for a term not exceeding three
years.

Under Section 138 (1) (m) of Kenya's Bankruptcy act’©

it is an

offence for a debtor two years before petition or after petition

but before the receiving order either by false representation or any
other fraud to obtain any property on credit without paying. Under

Section 138 (1) (n) it is an offence to obtain by false pretences of
carrying on buéiness or tréding, any property without paying for it.
The debtor will also have committed an offence if he pledges or

disposes of any property which he has obtained on credit and has not

paid for.12 If the debtor is proved to be guilty of any of these
offences he is liable to imprisonment for a term not exceeding five
years.13

The issue of intent to defraud is crucial in these offences and
the debtor must therefore prove the absence of such an intention in
the light of the time when such offences may be committed, for
example, two years before the petition, many debtors have been con-
‘victed under these offences.' The reasons is that many of these

debtors do not deem themselves bound to preserve their property or

assets before the making of a Receiving Order, while others are not

oooooo/ ‘7.’.1.



aware that dealings with their property two years before the petitic
amounts to an offence, Although the bourgeois standards of
commercial morality requires the debtor to honour his obligations,
the debtor should not be punished for what he did so many years
before a bankruptcy petition was presented. If commercial morality
is to be taken to allow the debtor to discharge his obligations but
without unduly harrasing him the law will be seen to serve its

purpose better,

14

Under Section 138 (1) (v) of Kenya's Bankruptcy Act' ~, it is an

offence punishable by three years imprisonment for a debtor to

continue carrying on trade or business knowing himself to be in-

solvent.,

Insolvency was defined by the court of Appeal for East Africa

16

in the case of Ry INUBHAI AMIN -~ to mean inability to pay Suas, 20/=

in the pound on the umsecured liabilities.

It is also an offence against commercial morality to contract
any debt provable in bankruptcy without having at the time of con-
tracting it any reasonable or probable ground of expectation of bein

6 The meaning of reasonable or probable ground of

able to pay it.1
expectation of being able to pay was given in the case of

Ry MOHANLAL POPAL17where the court of appeal 'said.

“While it is no douht, to some extent ordinary business usage to
pay existing debts from.subsequent profits if the only way of paying
an existing debt is by incurring a further debt which there is no
reasonable or probable ground of expectation of being able to pay
except by incurring another debt, then in our opinion, that falls
within thé mischief of the pragraph Section 137 (1) (t) it could not
have been the intention of the legislature in enacting paragraph (t)
to impose no limit on the extent to which Feter may be robbed to pay

#mﬂw It is a matter of degree, If there is a2 reascnable or probable

D
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expectation of being able to pay an existing debt in the ordinary
course of business, then that does not fall within the paragraph.

1t 18 not an answei'y however, to a charge under the section for a man
who knew uimself to be hopelessly insolvent to say that he expected
to swindle someone into supplying him with goods which he could sell
to pay the existing debtsf\

This section aims at protecting not only present creditors, but
also would-be creditors. In that debtors are prohibitted from in-
curring further debts to pay existing ones, for this mischief, if
allowed would continue indefinitely.

t18, it is an

Under section 135 (a) of Tanzania's Bankruptcy Ac
offence against commorzialX. morality for a debtor to obtain credit to
an extent of Shs. 100 or more. This section and injustices attaching
has been discussed elsevhere.in the thesis. It only suffices here to
ﬁgéﬁjige courts have extended the meaning of obtaining credit to
include both goods and money with the result of having many debtors
convicted and punished under this provision, Justice Wilson explained
this as having been the intention of the Legi.slature in the case of

GORDON DAVE VR'® when he said,

" T believe the legislature intended the words obtaining credit
to include the obtaining of either proﬁéfty or money. I can
conceive of no good reason why an undischarged bankrupt should
be allowed without disclosing his condition to borrow money above
the prescribed unit, but be precluded from obtaining goods on
credit." |
Reasons for prohibitting a debtor from obtaining credit are obvious
and among them is that if he is allowed to obtain credit, he is likely
to incur more liabilities which to the disadvantage of the creditors
has the effect of denying them tljeir

ooooocoo/"?é.ﬁ
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share in the debtor's assets for the more creditors there are, the
fewer are the chances of being adequately paid their debts.

Other offences under commercial morality include the bankrupt
20, including the extent of his insolvency
21

defrauding his creditors

by gambling or by rash and hazardocus speculations™ or either by

quiting the country or making preparations to do so.23

Such
cohduct should be prohibitted because if the debtor  is allowed for
example to increase the extent of his insolvency by gambling there
are all the chances of losing even the little money or assets he
had, thus denying the creditor of the same. Further, quitting the
country is also disadvantageous to the creditors who might not
manage to follow his assets (debtor's).

Courts in East Afr... have been at pains to prosecute any
bankrupt who is guilty of any offence against commercial morality,
The Registrar at Sheria House in-one of the interviews with the
writer said most bankruptcy proceedings are stayed until after the
bankrupt who is guilty of any of.the offences against commercial
mortdity has been convicted, sentenced and served the term of
imprisonment or paid the fine., Inspite of the absence of any
mention of a fine as an alternative or additional to a sentence
of imprisonment in the penalty section of the Bankryptcy Act, the
courts have imposed them 8uch a fine was imposed in the case of

G,S. GILL VR 23 where O'Connor C.S. and Justice Rudd rejecting the

dictum in B MOHAMEED ALANzA OBSERVED THAT THE COURT HAD power to-

inflict a fine if it considered it to be the proper sentence,  The
idea of a fine being a proper sentence is ridiculous because the
debtor's assets are in the hands of the trustee in
Bankruptcy and therefore he cannot properly discharge his obliga- |
tions of paying such a fine unless he incurs further liablities

which, as already shown is itseelf an offence agsinst commercial

morality,
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The words of Sir Barclay Nihil in the case of R V MOHAMMED ALA%G

clearly illustrates this ambiguity of imposing fines in Bankruptcy
where he said;
© "The penalty section of the Bankruptcy Oruiaauce applicable
| to Section 138 makes ne mention of a fine as an alternative....
to a sentence of imprisonment. It is true under section 27
(3) Penal Code the magistrate's Order with regard to a fine is
not wltra vigres ovut I cannot believe that it is either proper
or expedient to apply that sub section to offences in bank-
ruptcy where the bankruptcy ordinance itself excludes the power
to impose a fine, Exclusion is obvious. An adjudicated bank-
rupt having no estate of his own a finé imposed on a bankrupt
means a fine on his trustee in bankruptcy and if recoverable
could only be recoverable to the prejudice of his creditors,
since this won't be done it will mean sending the bankrupt to
prison for a further term in default of payment."
In view of this double punishment the writer suggests that the
courts should restrict themselves to the penal section in the Acts
which excludes fines.

DISQUALIFICATIONS AND DISABILITIES OF THE BANKRUPT

These disqualifications are contained both in the Bankruptcy Acti
and other statutes including the constitutions. Once a debtor is the
adjudged bankrupt he becomes a second class citizen and is dis- “
qualified from holding certain positions of trust and responsibilify.
He does not only become an economic out-cast (for bankruptcy proe-
ceedings are geared towards punishing him for his un-economic conduct
or commercial immorality hence the need to discard him from the
capitalist <ystem but also a social outcast). Once he is so dis-
qualified, he is ivoked down upon by his own society.

Such disqualifications and disabilities from managing any -

28

2 °©
company7» being a director of a company Dbeing elected a councillor
I Sl
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30 or being a lawyer = or a justice of the peace e

or Mayor
etc must be seen as punishments for his commercial misconduct
and since these persons form the medium class bourgeois the
must be punishede

SCOPE OF COMMERCTAL MORALITY

The above discussion has clearly shown that commercial
morality is a term restrictéd_to the commercial morality of the
burgeois - hence the creditors. In other words the role of the
Law of Bankruptcy of énsuring that the creditors are duly paid
their debts without having any regard for the debts’e This
disregard of the debtors, and in particular askto how they are
to discharge their liabilities has led to enomous injustices
on their part. It is for this that the writer suggest the term
commercial morality be extended so as to ensur® that such
principles as freedom of contract are given their due place in the
law of Bankruptcy and also to ensure that the debtors are not
unduly harassed in repaying theif debts by being given inadequate
time or otherwise. It should also be extended because its
restricted application has led to a disregard of another of the
laws sociqgl functions, viz, giving a debtor a chance to start
a fresh once he has discharged his obligationse.

Under section 3(1)(g) 52 the debtor commits an act of
bankruptcy if he fails to. comply with the requirements of a
Bankruptcy notice. As already pointed out the consequences of
non-compliance are not properly displayed on the notice, and
also the time given for compliance, viz, seven days and three
days for the counter claim, set off etc is too short in view

of our communication system. This amounts to unduly harrassing

the debtor and_should be reviewed to allow him adeqﬁte time.

N
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Under section 1%”-, the debtor is given inadequate time to
attend the creditors! meeting and yet punishment for contempt
if he fails to attend. Such failure is treated as coumercial
nisconduct and in view of the influence any misconduct has on
the mind of the judge in deciding whether to give an order of
discharge, I am of the opinion that the time or period of
notice be extended.

Under section 7(3) 3% the court may discuss the creditor's
petition if it is satisfied among other things that the debtor
is able to pay his debts. In practice this is haxfdly the case
for the courts do not discuss such a petition but rather have
the assets of the debtor vest in the trustee in bankruptcy
and bankruptcy proceedings continue as though he had _declared
his inability to pay. If commercial morality would be extended
to cater even for the debtors, the fact that the debtor is able
to pay his debts: would have the effect of‘discussing the
creditor's petition and thus discharging the debtor which has
the effect of giving him a chance to start a fresh in business.

The principle of Freedom of Contract which is otherwise adhered
to in other branches of commercial law is completely disregarded in
the law of Banlkruptcy through out East Africa. For example even
where creditors accept a scheme of arrangement the courts .
continue to carry on the Public Examination to ascertain that the
debtor has mot been guilty of any commercial misconduct so as
to refuse him an order of discharge. 55 The acceptance of
such a scheme by the creditors is rendered futile. The

strictness of the courts of carrying on public examinations is

contrary not only to enforcing certain standards of commercial

.0....../ 8,0



morality but also denies the debtor a chance of starting
a fresh, a chance which is only possible on discharge(absolute).

The statutes provide that the surplus of the debtor's assets
are to be given to them once the creditors have been paid.3
However in practice such surplus is never given as the courts
interpretting this provision -7 narrowly see themselves as
not being bound to interfrere in what the Trustees do in the
absence of fraud (which is not easy to prove to the satisfaction
of the courts.)

This has had the result of the trustees using surplus which
would otherwise help the debtor in starting a fresh on their
owvne. ILf commercial morality was extended to cater for the in-
te¥~ests of the debtors as well it would be against standards
of commercial morality in bankruptcy for the trustees to rob

them of such assctse.

Lastly when a bankrupt is disqualified from taking up

———

employmentiﬁntil five years after discharge such a situation ' —
only amounts to delaying the creditors since the bankrupt's
after acquired property as well as personal earnings should vest
in the trustee in banlkruptcy. This restiriction is against
commercial morality which requires the debtor to repay what he
owes as soon as he can so that profit making is not delayed.
This discussion has shown that commercial morality has
been restricted to the bourgeois commercial morality with the
effect of unduly harassing the debtors through either its
strict application by the courts or their failure to apply it.
It has also been seen that if this function of enforcing

certain standards of commercial morality was extended to mean

the commercial morality of all the parties concerned, (debtors
and creditors) the law would peform all its functions without !

as it is, disregarding its role of rchabilitating the debtor.

-
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CHAPTER FOUR

RrFORY_ AND CCNCLUSION

INTRCDUCTCRY < ECTICN

The foregoing chapters have shown that the law relating to
bankruptcy in East Africa has not fully given effect to it's very
sccial functions. Though originally the legislators spelt out
the law's objectives as securing that the bankrupts assets and
assembled for distribution among his creditors, ensuring that the
debtor is given a fresh start in life and ensuring that certain
standards of commercial morality are maintained. The above
discussion has clearly shown that almost all the provisions of
the bankruptcy Act and rules are geared towards rrotecting the
creditors' interests. In other words the law has only given
effect to two of its functions, viz, assembling property for
distribution among the creditors and maintaining some standards
of commercial morality which means making sure that the creditors
are properly paid their debts by the bankrupt as they fall due.
As already noted this third function of enforcing commercial
rnorality reinforces the function of distributing the debtor's
assets.

The second function c¢f rehabilitating the debtor once
he has raid all his debts has been ignored. This ignorance has
taken various forms, firstly, refussl by the legislators to
amend those provisions which prima facie ensure that the debtor
1s given a chance of starting a fresh and much precently has
been overtaken by economic realities. Secondly, the courts'
attitude towards the bankrupt as a social outcast and an
offender, and finally the courts interpretation of the various
provisions which would otherwise have the effect of giving the
debtor a2 fresh start in life thus rehabilitating him.

It is with this background in mind that the writer will
in this chapter suggest any reforms necessary, that is, an
alternative approach to the law of Bankruptcy which will as it
were ensure that this law caters for all its social functtons
without catering for some in disregard of others. The reform
is intended to take different forms; firstly by amending existing
rrovisions, secondly, enacting new provisions where the law is

silent on some important issues, which may take the form of

provisions

|/ Te—

subsidiary legislation and finally repealing certain
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Which the writer feels are unjust te either the creditors or
the debtors.
4:2 ALTERNATIVE APPROACH TO THE LAW OF BANKRUPTCY IN EAST AFRICA

In the th@e chapters already discussedy the shortcomings of edch
of the provisions discussed were given and some suggestions

on what could be done briefly given. In this section the
writer will only point out those shortcomings in the key
provisions that need real urgent attention if the law of
bankruptcy is to be seen to give effect to all its social
functions.

The object of reform is mainly to suggest what could be done

to ensure that the law gives effect to its three social
functions, Suggestions given will also take care of provisions
which are not directly concerned with the social functions but
rather with fairness, that is, where a provision is unjust or

unreasonablee.
432:1 PERSONS WHO MAY BE UNJUDGED BANKRUPT e

In the preeding chapters, it was noted that infants like
grownups, may be adjudged bankrupt, This is submitted ds unfai
on the part of such infants as their credit worthiness becomes
doubtful and questionable in the commercial world with the
possibility of such infants growing up as embarrassed persons,

Rule 247(1) of Kenya's bankruptcy Act, provides :that a
lunatic may be adjudged a bankrupt whereupon he is
represented by a manager who acts on his behalf, Since such
a manager is not instructed by the lunatic (who is a sick
person anyway) it is only fair that bankruptcy proceedings
are stayed until such a lunatic is properly healed and as in
criminal proceedings can conduct his own defence.

This is of particular importance es;pecially when the bankrupt
(lunatic) has to submit his statement of affairs or answer
questions during the public examination for he is the only
person likely to know why he dealt with the property in
question the way he did., Alternatively the rule could be
repealad thus exempting lunatics from bankruptcy proceedings,
The writer learnt - that in practice the court will not allow
bankruptcy proceedings to be convened by a creditor_(who is the

only person who can petition the court to declare the junatic
bankrupt) agaipst a lunatic. Since the law onppaper (rule
247(1) is different from that obtaining in practice, Justice
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PROFLERTY AVAILABLE IFOR DISTRIBUTIQﬂ 70 CREDITORS

4
Under Section 22 and Section 42 the propertv of the

barkrupt divieible among his creditors has been so widely
defired to irclude almost every conc vable thing. Present,
future)irherited property and goods in the possession of
the bornkrupt in his trade or busiress by consent of, or
permission of the owner urder circumstances that he is the
reputed owner thereof are a2l1ll included.

Thic famous reputed ownership clause has been retained
in bankruptey law to ensure that the creditors are fully
paid without having regard to the rights of third parties.

In view of the injustices caused to such innocent third
parties the doctrine of reputed owner should be done away
with in the law of bankruptcy.

After acquired property of the bankrupt also ests in the
trustee in bankruptcy. This as has already been pointed out
only defeats the debtors right to relaabilitation or chance
of starting afresh because it 1is only with such property
that once he is discharged that he can start afresh in business
or otherwise. .

If the law is to give effect to the function of reluabilita-
ting the debtor after acquired property should not rest in the
trustee in bankruptcy if the present assets of the bankrupt
can adequately discharge his liabilities. In the light of
the attitude of East African courts in giving absolute
discharges, ;t is unfair for the after acquired property,
inherited, vesting in the trustee in bankruptcy.

It is also common knowledge that personal earnings of
the bankrupt also '‘ests in the trustee in bankruptcy for
distribution among creditors in East Africa. In England on
the other hand Section 5% of the 1883 English Bankruptcy Act
provides that such personal earnings which may include damages
awarded as a result of a personal wrong will not west in the
trustee in bankruptcy but will be retained by the bankrupt
for his maintenance and that of his family. Courts in England
have maint%ined this position, a good examplelis the case

of Re (3 W _ XXX Y] 0/84
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It is clear from this observation that sometimes East
African legislatures have followed English legislature blindly
to the detriment of their inhabitants. It is therefore
suggested that Section 53 of the T883 English bankruptcy Act
be enacted in the East African Bankruptcy statutes so as to
have some regard for the bankrupt's family. Such personal
earnings could also be used by the bankrupt to start afresh
in business.,

Property coming to the bankrupt subsequently upon his
adjudication either through personal efforts; his investment
or by right of succession Yests in the trustee in bankruptcy6
This provision has been strictly applied and interpreted by
East African courts, wh%%iethe courts and legislature in
England have evolved a *wite to qualify this strict provision
the former in the case of Cohen V HMitchell?
by enunciating the famous doctrine in Cohen V Mitchell, and
the latter, in enacting Section 47 of the 1914 English.
Bankruptcy Acte This Section, it is submitted should be
enacted in the East African bankruptcy Acts.. ifyﬁs so enacted
and interpreted properly by the courts it will give the debtor
a chance of starting afresh in business. Section 47, as far
as is material, reads;

All transactions by a bankrupt with any person dealing

with him bona fide and for value, in respect of property,

whether real or personal acquired by the bankrupt after

the adjudication, shall, if completed before any intervention

by the trustee be valid against the trustee and any estate

or interest in such property which by virtue of this Act

is vested in the trustee shall determine and pass in

such a manner and to such extent as may be required by

giving effect to any such transaction.
PROPERTY NOT AVAILABLE FOR DISTRIBUTION TO CREDITORS

The East African bankruptcy statuteéaprovide that, property

held by the bankrupt on trust for another person shall not
be divisible among his creditors.

'00000000/85
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Further, they provide that the tools of trade and necessary
weaving apparel of the bankrupt and his family will not
be divided among the creditors.? s .

The limit set as Sh.300 for the tools of trade, weaG&ng
apparel and bedding is too little and unrealistic in present
economic position and in view of the provision is in need
of urgent revision so that as orginally intended will enable
the discharged bankrupt to start afresh in business. The
writer suggests that the figure be raised to at least £500
in the case of weawing apparel and bedding of the bankrupt
his wife and children, and a limit set to at least £250 in
relation to tools of trade when the bankrupt has such. The
court could also be given a discretion to increase both the
suggested figures if the circumstances of the case call for
such an increment. Alternatively, there could be introduced
a machinery, such as subsidiary legislation by which the
figures can be rsised from time to time depending on the
rate of inflation,

If the power given to the court to order the allowance of
the bankrupt to be increased under Rule 257(1l) of Kenya's
bankruptcy Act was properly exercised the law would, as was
originally intended by the legislators when enacting this
law give effect to its social functions. In particular, it
would give the debtor a chance of starting afresh,

The ActslO further state that the bankrupt may apply
to the court if he is aggrieved by any act or decision of
trustees, and on such an application the court may confirm,
reverse or modify the act or decision complained of or make
an order as it thinks just.

This provision, primafacie, seems to protect the debtor
end provide him with a surplus to start afresh because he may
claim such surplus from the trustees, However, as already
indicated, the courts in practice have narrowly interpreted
this provision to completely deny the bankrupt & right to petition

the court.
y 0'000000/86



In the case of RE A DEBTOR EXPARTE THE ngggggvv”QgDWELL,ll
justice Haman clearly stated that English courts were not to
interfere in the day to day management of the estate in the
/gyggggg_giﬂirggd. In view of the difference between the law
‘and practice the writer suggests that this provision should be
amended as it does not give the debtor the statutory protection
he is entitled to and as the 1957 committee on bankruptey
observed such is not tantamount to giving a debtor a fresh start
when even the surplus which sho§}gu53§gfg£?e be given to him

to enable him start a fresh is _- misappropriated by
the trustees, thus unjustly enriching themselves,

The wide discretion given to the courts under this provi-
sion is not in keeping with the object or social function of
giving the debtor a fresh start in life nor in enforcing
certain standards of commercial morality, firstly, because such
surplus as exists, once the creditors have been paid in full,
is not given to the debtor to start afresh. Secondly, commercial
morality requires that the bankrupt pays his creditors what he
owes but not to be unduly harrassed - retention of such surplus by
the trustees amounts to financial harassment of the bankrupt
because once he is discharged he will not make use of such
surplus in starting afresh, as he would otherwise have done had
the trustees acted in good faith. On this I suggest that there
should be enacted in the bankruptcy acts a provision requiring
the trustees to act in good faith and in case of breach to be
severely punished for breach of a statutory duty. In this way
the bankrupt would be assured of some surplus to start afresh

once he is discharged and would not mind his earnings vesting in
the trustee in bankruptcy because the surplus will always be
given to hime
THE PETITION 12 G

Either the ereditor or the deblor “may petition the court,

to appoint an official receiver to take care of the bankrupt's
agsets.

000087
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The debtor's petition amounts to all act of bankruptcy
which precipitates bankruptey proceedings. The creditors petition
on the other hand, must show the commission at least of one act of
bankruptcy‘by the debtor as already discussed in Chapter one.

The creditor must be owed Sh.1,000 and when two or more creditors
join in the petition they must be owed an aggregate amount of
Sh.1,000. This figure was set in England in 1869 and since

then has not been reviewed in East Africa. In the circumstances
it has become unrealistic and has also been overtaken by
economic realities. Today bankruptcy proceedings cost more than
£75 (advocates', Auditor's and valuer's fees excluded) 4 and

in the light of this, it is not fair to expose or subject the
debtor to bankruptecy proceedings which will involve him incurring
more expenses than the debts. Though in keeping with the
function of assembling the debtor's property for distribution
among the creditors, it ignores the other function of giving a
debtor a fresh start. The writer thus suggests that debtors
should not be subjected to bankruptcy proceedings when the debt
they owe only amounts to Sh.1l,000. Instead they should be given
time to pay such moneys, because with such time through
harambeed spirit of the family members and friends the Sh.l,000
would be raised and paid to the creditors. From the Registrar
of bankruptcy the writer learnt that in practice the courts will
allow bankruptcy proceedings to commence on the grounds that the
amount owing to the creditor(s) is bnly She1,000. Hence, the
Section is superflous and in view of this, the figure should be
raised to £150 and a machinery for adjusting this figure when
necessary should be introduced,

East Africa has been lagging behind other countries in
amending the law to correspond with economic realities as well
as contemporary legal thinking. England, fb%example, has increase
the figure to £200 while Australia has increased the figure to
the equivalent of our Sh.5,670.

Section 7(3) of the Bankruptcy Act provides that the creditor
petition may be disw.ssed if the court is not satisfied with the
proof of the petitioning debts or of the Act of bankruptecy or
is satisfied by the debtor that he is able to pay his debt.

# 000060/88
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In exercising their discretion the courts refuse to dismiss
the petition, even where it is obvious that the creditor has not
proved his debts to the satisfaction of the court, or has not
shown the existence of ari Act of bankruptcy or when the debtor
is in a position to pay his debts, on the grounds that a
dismissal of the petition will amount to an abuse of the court
process. A proper interpretation of the words 'constituting an
abuse of the courts!'! process' it is submitted would have the
effect of discharging the debtor, hence giving him a ghanc¢e to
start ‘afresh without jeopardizing the interests of the creditors.
Failure or refusal to dismiss the petition here, amounts to an
abuse of the court process and not vice versa. As was the
position in the case of RE DESAIBHAI J. PATELLS

PROCEEDINGS AFTER THE PETITION

In a bid to protect the creditors' interests the legislatures
went as far s adopting English provision not in keeping with the
East African context. For example under Section 3(1)d16 it is

an Act of Bankruptcy for the debtor with intent to delay or defeat
his creditors to depart out of any of the East African countries
or being out of any of these ¢ountries to remain out of them, or
to depart from his dwelling house or to begin to keep house. The
origin of these two offences; viz, 'fleeing' and 'keeping house!
is the continent and later England where merchants practiced them '
being foreign to East Africa these offences should not be included
in our statutes since they only help the courts in unfairly
assembling the debtor's property by unjustly and wrongly
interpreting this section,

The offence of fleeing which amounts to an Act of bankrupicy
should be done away with since any debtor who attempts to flee
out of the country will be dealt with by the department of
immigration (which exists in all the East African countries). In
other words the fear of the debtor absconding with any debts
is no longer felt by the creditors therefore the law which here
appears archaic should be done away with if bankruptcy law will
be seen to give effect to its social functions as this offence,
upon which bankruptey proceedings are commenced only delays the
debtors chance of starting afresh,

fooooooo/sg
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Under section 3(l)g of the acts, where a creditor has
obtained a final judgement or final order against a debtor for
any amount, or for which execution has been stayed, and has
saved on the debtor 'in any of the East African countries a
bankruptey notice - the debtor commits an Act of bankruptcy if he
fails to comply with its requirements with 7 days of service or
to satisfy the court of a counter claim, set of on cross demand
within 3 days. Being the most exploited Act of bankruptcy by
creditors who have no other avenue; the 7 days period period is
too short a period and so is the 3 days for the counter claim,
~get off especially if the debtor has to seek legal advice. The
Section has erroneously been based on the assumption of fast v
communication system in East Africa, while it is common
knowledge that letters in the remote parts of East Africa take
more than two weeks to get to their destinations,

In view of the injustices likely to be done to the debtor,
the writer recommends the time of compliance to be extended to
21 days and that ¢f the counter claim , set off etc, extended to
seven dayse.

Furthér, the courts should be given a discretion to extend
such time when necessary for purpose of doing Jjustice to both
the debtor and the creditor. In view of the hardships a debtor
is exposed to if he fails to comply with the bankruptcy notice,
the writer is of the view that such notices should hot be
regarded as standard form contracts but on the contrary to have
the consequences properly displayed. Such would amount to ensur-
ing that all the social functions are taken care of for the
debtor should pay but not to be unduly harrassed for example
in giving him very little time.

Upon the making of a receiving order the debtor must
submit a statement of affairs.® The time given to the debtor
to submit such a statement is too short especially when the
debtor has to engage an expert, for example a lawyer, an
accountant or a valuer,
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The punishment set viz; for contempt of court in both Kenya and Uganda

if he fails to comply with this section is unfair and as in Tanzania should
be done away with as it is contrary to enforcing certain standards of
comnercial morality one of the law's cardinal functions ’,'because the debtor
is unduly harrassed by being given inadequate time.

Fourteen days after the receiving order the official Receiver is sup-

posed to convene the first meeting of creditoms. 1D

The official Receiver
will give the debtor three days notice of the time and place of the meeting
which is delivered to him either personally or through a prepaid post letter
the latter being the most cammon method used. Failure to attend such a meeting
exposes him to punishment for contempt of court. The Tanzanian position seems
to be fair as 60 days are enough for the letter to get to the debtor. On the
contrary the Ugandan and Kenyan provisions campletely ignore the fact that
comunication systén is not so well developed as in England from where they
copied this provision. This is erroneously based on the canmh\Iaw principle
that a letter which is correctly addressed and posted will be received by the
addressee on time. This, it is the submitted writer is contrary to the
Jjudicature Acts 20 Kenya's S3(1) of the Judicature Act, for example requires
an adoption of English Laws only in so far as the local circumstances allow.
This was clearly explained by Denning L.Y (as he then was in the case of
NYALI LTDV A-(.'?{%)en he said: "This wise provision should, I think be liberally
construed. It is a recognition that the common law. ¢annot be applied in a

foreign land without considerable qualification. Just as with an English Oak
so with the English coammon law you cannot transplant it to the African Con-
tinent and expect it to retain the tough ;),;"il ayacter which It lLias s
England, it will flourish indeed but it needs careful tending. So with the
common law it has many principles of manifest justice and good sense which

can be applied with advantage to peoples of every race and colour all the
world over: but it has also many refirements, subtleties and technicalities
which are not suited to other folk. These offshoots must be cast away. In
these far off lands people must have a law which they understand and which they
respect. The common law cannot fulfil this role except with considerable quali-

fications'".

The wise words of Lord Denning mean that we are not bound to follow com-
mon law principles, e.g. on cammnication, blindly but should amend such prin-
ciples or do away with them when injustice will be done to the community if
they are applied. Since such injustice is done by limiting the time the
writer suggests the time to be increased in both Uganda and Kenya so that the
debtor is not punished for contempt of court unjustly. It could be increased

to twenty one days.
0000000/91
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Section 1722provides that after the receiving order the court appoints
a day for the public examination of the debtor. Under section 17 subseetion
8 the examination must be made upon oath - essence of this is to expose the
debtor to the offence of perjury if he conceals any fact conserviing his pro-
perty section 17 (9) of the Kenyan act exposes the debtor to punishment for .
contempt if he fails to give satisfactory answers. The Ugandan and Tanzanian
Bankruptcy Acts have amitted _jhis section since it is not clear what '"a
satisfactory answer'' means, since the meaning always depending on the parti-
cular judge as justice cardozo & observed that law is what the judges do in
court whereby they are influenced by such instincts as social demands and
beliefs. This section should be repealed in the Kenyan statute for there
is no justification retaining it. Section 17 (12) of the Kenyan Act 24, pro-
vides that the debtor's advocate will not address the court. In view of the
financial problems the debtor is already experiencing, this provision should
be repealed as there is no point of engaging a lawyer (who is hard to get and
who charges exhorbitantly) but one who will not perform his duties which in-
clude addressing the court during such a public examination. Debtors are also
compelled during the examination to answer questions of incriminating nature.
As already noted under section 18, a debtor against whom a receiving order
has been gg;ﬂgamay either before or after adjudication submit proposals for
a camposition or schedule of arrangement. Such a scheme if accepted by the
requisite majority and approved by the court will have the effect of disposing
of the bankruptcy proceedings altogether. In practice this is not the case
because even after acceptance by the creditors the public examination is nor-
mally carried out even where the courts approves the scheme such does not have
the effect of disposing of the proceedings but instead discharge is delayed
= This is infact a move towards defeating the legislators' intentions - viz;
that once a schedule is agreed upon by the requisite majority such
acceptance should be treated as final and hence requiring the debtor to be
discharged absolutely. Public examination should only be carried out when
the requisite majority rejects a scheme. Alternatively and more important,
the public exawination could be done away with in small bapkruptciés as it eli-
cits no more information other than the one already with the official receiver

in the debtor's statement of affairs.
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This has successfully been done in Australia. The position today is that
the public examination is a waste of the courts' time if the scheme is al-
ready accepted or in small bankruptcies, it also defeats the laws function
of giving the debtor afresh start because such is delayed by the public
examination and such public examination may influence the court to deny a ‘
debtor who would otherwise have been given an absolute disdharge (as the
way he answers or addresses the court may influence the court in deciding
whether to give a discharge or not)26

THE DISCHARGE

After his adjudication, the debtor must apply for his discharge to the
court. The court, as already observed, exercise its discretion in granting
a discharge. Normally absolute discharges will not be granted, but con-
ditional ones which are delayed for years. The courts erroneously believe that
such delays will act as detérrents to would be bankrupts. Such an attitude
is also based on the prenise that most of the bankruptcy have been untrust-
worthy in disclosing the whereabouts of their assets. Absollute dischar- -
ges are also rare because such would mean that the after acquired property
of the debtor will cease to vest in the trustee for the benefit of the
credito'rs. This in itself is wrong because very few people are likely
to learn from/others 1Infact most people will not cease trading or carrying
on a business and borrowing funds simply because others have been unable
to pay the funds and have been exposed to bankruptcy proceedings. This is
very true incase of a person who'is being adjudged bankrupt another: .time
other that the first, meaning, that although he is aware of the proceedings
and what they entail business cannot survive without credit facilities to-
gether with this refusing to discharge the bankrupt so that his after ac-
quired property continues to vest in the trustee is contrary to giving the
debtor a fresh start.with these shortcomings and those already discussed —
discharge provisioﬂé are in urgent need of revision so as to have the most
important consideration as rehabitating the debtor once he has paid off all
his debts.

The statutes provide that the bankrupt may obtain his discharge with a

a7 However it has been observed that these are!’ newer
given in East Africa;. In view of the intention of the legisLiures in en-
hancing this branch of the law; viz; that such certificates be issued when

the bankruptcy has been caused not by the debtors misconduct but by misfortune
and circumstances beyond his control,vthe writer recommends observance of this’

certificate of misfortune.

provision strictly by the courts, which has the effect of enabling ''worthy'

debtors secure a fresh start in life.
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East African courts should also change their altitude which ex-
emplified by the case of EHANAN SINGH V. OFFICIAL RECEIVER =

and instead adopt the doctrine of undischargeability of obligations.

In that when a bankrupt fails to pay debts due to illness or other
factors beyond his control should be discharged with a certificate
of misfortune.

On discharge provisions which at present are unsatisfactory,
the writer suggests that the bankrupt be entitled to autamatic dis-
charge on the expiry of two years from the date of adjudication
Autamatic discharges were introduced in Australia (1966) and in
New Zealand (1967) and helps to solve the problem which now exists
in East Africa of bankrupts refusing to apply for their discharge
because if they do they will not be given absolute discharge but
on the contrary will only remind the trustee of their existence
and their after acquired property will hence rest in the trustees
while if they do not apply, nothing seems to cammand some respect -
of the law which today is lacking in East Africa, because the debtor
will be eager to pay his debts before the expiry of the two years.

DISQUALIFICATIONS AND DISABILITIES OF AN UN DISCHARGED BANKRUPT:

As already shown in chapter Two, the bankrupt is disqualified
on adjudication from holding official posts open to a Citizen who
who is not a bankrupt. Hence he is a less citizen as Macneil would
want to refer to him. |
Some statutes “J specifically state that such a bankrupt cannot hold
a respectable post unless on the expiry of five years after his dis-
charge. Since discharges are normally not given (depends on whether
the bankrupt has applied for the same 30) and when given its after
many years the five-year disqualification should be done away with
as it only delays the bankrupts reliabilitation.31 This five-year
disqualification also defeats the cardinal object of distributing
debtor's assets among his creditors which include future earnings and
dfter dcquired property because within this period he cannot get
employment and hence earn something which will vest in the trustee.

Various disabilities have been enbisted in the bankruptcy Acts.

Under section 3432 of Kenya's Bankruptcy Act an adjudged bankrupt
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undischarged may not manage, assist or take part in the management

of any trade or business even with a relative. The essence of this

is to completely deny the bankrupt a chance of earning any money )
through such a business. Justification for this is not clear and could

be done away with.

In the same token he cannot be appointed or act as justice of
the peace, hold office of the major councillor e.t.c until five
years after his discharge.33 Nor can he conceal or fraudulently
removes any part of his property to the value of Shs. 200/- or
upwards.34 Or prevent the production of or be responsible for or
be prior to the destruction, concealment or falsification of any book
or document relating to his property or affairs g or obtain credit
for shs. 100 or more fram any person without informing that person
he is an undischarged bankrupt.>! This disability which is an offence
protects the interests of the creditors. The one hundred shillings
is too little a limit today and having been set in Kenya in 1980 is
archaic and in need of revision. The amount could be raised to
£25 and revised occassionally. He may not engage in trade in any
nature other than that under which he was adjudged bankrupt.38 now
incur any debt or liability or obtain credit by false pretence or
it fraud39 nor quit Kenya 40

take part in the management of any company.

~or.acti-as director or indirectly
41

1:2:8 - OFFENCES:

The offences enlisted under part III of the Acts are in
keeping with two of the social functions and intentions of the le-
gislators. Firstly, ensuring that the Bankrupt does not interfere
in the assembling of his property for distribution among the cre-
ditor either through fraud, concealing etc. Secondly, enforcing
same standards of cammercial morality which provide that the debtor
must honour his obligations and pay all debts owing much as earlier
pointed out enforces the first function. These offences,however
carry a big sentence unfairly. For example where a debtor fails
to keep proper books because he was illiterate he should be ex-
cused because East Africa is known for its rate of illiteracy es-
pecially where everything writen is in the English language which
very few people understand. Thus the case of RV M)HAMED'AI;AH42
should not be binding authority to the East African courts, but the
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courts should exercise their discretion to see

whether for example omission to keep proper books

of account was honest and execusable for example an
grounds of illiteracy.

Though the bankruptcy Acts do not mention fines to he
imposed instead of or together with imprisonment, the
courts have often imposed the same on grounds that the
Penal code allows for the same i.e. empowers them to
impose such fines. For example, in the case of

G.S. GILL VR *3 Ruddy J stated that the court had

power to inflict a fine if it considers it be the
proper sentence, that is where a sentence of'imprisonment

would prejudice the creditors,

The writer here is of the opinion that since the
bankruptcy Acts make no mention of a fine as alternative
or additional to a sentence of imprisonment . It
should not be inflicted inbankruptcy cases. When

 the bankrupt is guilty of any offence under the Acts,
the courts should restrict themselves to the sentences

mentioned by the Acts, (viz, imprisonment).

It is also unrealistic to impose a fine as Barclay
Nihil C.J. observed in the case of RV_MOHAMMED ALAN **
when he said;
"The penalty section of the bankruptcy
ordinance aﬁplicahlo'to section 138 makes
no mention of a fine as an alternmative or
additional to sentence of imprisonment ...

...i./96

........./



433

The writer also submits that the sentence imposed

- 96

(after observing that under sectiomn 27(3)
Penal code the Magistrate's Order with regard
to a fine is not Ultra Vires he continued)
"eeoeol cannot believe that it is either

proper or expedient to apply that subsection
to offences in bankruptcy where the bankruptcy
ordinance it self excludes the power to impose
a fine. The exclusion is obvious, an adjudicated
bankrupt having no estate of his own, a fine
imposed on a bankrupt means a fine on his
trustee in pankruptcy and if recoverable could
only be recoverable to the prejudice of his

creditorseecces”

Since the trustee will not allow the creditors interests
to be prejudiced it will mean sending the bankrupt to
prison for a further term in default of payment. This
defeats the function of rehabilitating the debtor it

prolongs such reliabilitation,

45

be reduced to one and a half years and three years for
offences committed under subsection (1) and subsection
1(m) (n) and (10) respectively. Since as noted elseihere
convictions of debtors have the effect of delaying the
debtors rehabilitation and at times influencing

the court in giving an order of discharge.

CONCLUSION

Through out this work it has been illustrated that the

0.0.....'/ 97
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law relating to bankruptcy in East Africa like any

other branch of the law has been at pains to protect the
interests of the ruling class, that is the interests of
the creditors vis a vis those of the debtors. Hence, the
marxist definition 6f Law as a tool or imnstrument of
exhibition in the hands of the ruling class has been proved
true in bankruptcy. The ruling class are the crdditors
who as shown in chapter one are big corporatious and based
in East Africa though others are foreign owned., Such have
to be protected by the ruling class because of the
interests derived therein. Therofore,these corporations
are either directly or indirectly owned and run by the

ruling class.

P
v

SR &

It is a wonder thenthat the definitation of bankruptcy,
the history of the law of bankruptcy, the history of the
Law of bankruptcy in England and its establishment in
East Africa, the legislative council Debates which state
the gbjectives of the law in East Africa, the provision
in both the Bankruptcy Acts as well as other acts and
finally the courts names interpretation all go to show
that it is the interests of the creditors that were and
have been of paramount importance. Hence the law
neglecting its social function of giving the debtor

a fresh start in life in favour of its observing the

other two functions,

In a bid to preperly observe its function of assembling

the debtors assets for distribution amongst the creditors

Oocooo./%
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and enforcing certain standards of commercial .morality

among the debtors so that such assets are assembled
without the debtor's interference, the law on paper

(in the statutes) and the law in action (as practiced

by the courts) are quite different. The dispauty
between that which is on paper and that which is observed
and implemented in the courts is camsed by the courts!'
attitude towards the debtor's right to rehabilitation.
The courts being part of the system (ruling class) have

to protect the rights of that class,

In the first section of this chapter the writer noted

that all the laws social functions could be properly taken ' -

care of, if the law was reformed, suggestions being
in the form of amending, repealing, or re-enacting new

provisions depending on the provisions® nature and the

extent they failed to protect the bankrupts,

The reader will nevertheless agree with me that that it is
one thing recommending reform and another implementing
such reforme. The problem is mainly centeredoarourd.

"the conflict of interests", In that where rehabilitating
the debtor will amount to denying fhe creditor such assets
as he would be otherwise entitled to, it is clear that

such rehabilitation %8s not possible.

Nevertheless, it has been clearly pointed out that

the debtor is entitled to rehabilitation only when he has

discharged his liabilities and as such no conflict arises,

The empliasis here is not on denying the creditors what is

due to them because such an act is unjust — —: - ==~

but on the contrary denying them such unjust enrichment
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e
which the law today allows them to have, thus denying the /..
debtors their right to rehabilitation. The emphasis here
as has been is that once the debtor has discharged his
obligation(s) such surplus as may be in the hands of the
trustees should be given back to him. In the same
spirit property acquired after his discharge or any
personal earnings should belong to the bankrupt but
should rest in the trustee in bankruptcy, It is here that
the discharge provisions should be amended to allow
automatic discharges withc;ut unduly punishing the

bankrupt.
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2nd Edition By John Burk Vol. 2 L - Z (Sweet & Maxwell) Pg. 1529

4, Legislative Council Debates opcit Pg. 501
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6. Section 8 (I) of all the East African Bankruptcy Acts

7. Section 7 (I) of all the East African Bankruptcy Acts

8. Section 6 of all the East African Bankruptcy Acts

9., In an interview with Mr, Desai who is in charge of the Bankruptcy
section at Sherfia House, I learnt that the bankrupt must pay
to the court 1,000 shillings filing fee. If a receiving order
is made and the debtor has no asset he is required to further
contribute to the official receiver some money as the official
may decide for the benefit of the creditors, Further in his
application for discharge the debtor must pay Shs.2/= for each
creditor shown in the statement of affairs. In addition to this
money he has to pay in court he has to pay such experts as
valuers, advocates etc who help in drafting his statement of
affairs, That such statement of affairs are expensive to make
has been illustrated in Chapter one with the case of

GURBACHAN SINGH §/0 BACHITTAR, SINGH et al V GAILEY & ROBERTS case

No. No. 16 of 1965 in the High Court at Nairobi. In this case the
statement of affairs of about ten handwritten pages costed

Shs.2,7%40/40 to prepare by all advocates.
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In 1983, it quite obvious that the figure has doubled hence
making the cost of bankruptcy proceedings more than £75 which

the Registrar at Sheria House decided could be the minimume.
And further illustrating that Shs., 1,000 debt which allows the

creditor to petition the court is quite unrealistic.

Section 7 (3) of all the Last African Bankruptcy Acts.

(1924) - 26 Vol. 10 K.L.R. Pg. 119,
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(1903) I.K.B. 705.

EXPARTE CUSTOMS & EXCISE COMMISSIONERS V DEBTOR (1950) Ch, 1
Pg. 282,

Rule 247 (1) Kenya's Bankruptcy Ruleé.

Section 43 (b) Kenya's Bankruptcy Act, limits the value of the
items to be left with the bankrupt to Sh. 500/= while the court
may increase the allowance to Sh., 1,000/=. Section 40 (2) Tan-
zania's Bankruptcy Act limits the value of the items to be left
with the bankrupt to Sh. 300/= while maintaining that the court
may exceed such a figure or allowance to be increased to any
value not exceeding Sh. 800/=.

Stanley Joslin Opicit 154-5,

Section 38 1914 English Bankruptcy Act.

Section 43 (1) Kenya's Bankruptcy Act,

Section 42 (2) (a) Uganda's Bankruptcy Act,

Section 40 (2) (a) Tanzania's Bankruptcy Act.

(1878) 8 Ch. D. 364 at Pge. 366,

(1894) 1 Q. B 417.

Of all the Bankruptcy Acts of East Africa

Kenya's Bankruptcy Act.

Tanzania's Bankruptcy Ordinance (1930).

Uganda's Bankruptcy Act (1964), "

(1890) 25 Q. B. D 262,
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27. Ibid Pge. 267,
28. Section 79 (1) Kenya's Bankruptcy Acte.
29, Section 78 (1) Uganda's Bankruptcy Acte

Section 76 (1) Tanzania's Bankruptcy Act.
29, Section 82 Kenya's Bankruptcy Act

Section 81 Uganda's Bankruptcy.

Section 79 Tanzania's Bankruptcy.

30. In BARKATAL S/0 ABDULLA V COMMISSIONER OF INCOME TAX Bankruptc

cause No. 12 of 1965, In this case the debtors overall liabil
ties were Sh, 6,700/= while his assets were worth Sh. 49,500/:
yet he did not get the surplus once the creditors had been
paid.

(1949) I all G r 510; (1949) Ch. 236
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Of all the East African Bankruptcy Actse.
33, Section 18 (2) of all the East African Bankruptcy Acts.
34, Section 29 (1) Kenya's Bankruptcy Act.
Section 29 (1) Uganda's Bankruptcy Act.
Section 28 (1) Tanzania's Bankruptcy Act. .
35. Rule 186 (2) Kenya's Bankruptcy Rules.

36. A Report By Justice - Bankruptcy London Stevens & Sons 1975

24 par. 60 which was confirmed to be the position in Kenya by
Mr., Desai ( in charge of Bankruptcy proceedings at Sheria
House) .

37. Section 29 (2) Uganda's Bankruptcy Act.
Section 28 (2) Tanzania's Banruptcy Act.

38, Section 31 Uganda's Bankruptcy Act.
Section 30 Tanzania's Bankruptcy Act.

39, Section 29 (1) Kenya's Bankruptcy Act,.

Section 29 (1) Uganda's Bankruptcy Act.
Section 28 (1) Tanzania's Bankruptcy Act

4o, Section 29 (4) Kenya's Bankruptcy Act.

Section 29 (4) Uganda's Bankruptcy Act.
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50

54,

55
56.
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Mr. »'=s. . (man incharge of Bankruptcy and liquidation of
companies at Sheria !louse) pointed to the writer that
cetificates of misfortune are never given in Kenya,
instead the courts grant absolute or conditionel discharg;e
Cause No. 17 of 1961 in the High Court at Nairobi.
(1964) amd E.R. 165 at pg 169.
Re Lord Colin Campbell.
Cahpter 486 Laws of Kenya.
Legal Notice No. 256 of 1963 of the Laws of Kenya‘//_
Regulation 13(1) Local Goveranment Regulations 1963 LIN
No. 256 of 1963,
Of all the Bankruptcy Acts of East Africa.
Chapter 333 Tanganyika Rivised Laws 1962,
Chapter 27 Laws of Uganda.
Chapter 488 of the Laws of Kenya. Chapter 88 of the Laws
of Ugznda.
Act No. 5 of 1969.
Section 40 (1) (b) Uganda's Constitution (1962).
Section 42 (2) of the Trustee Act.
Chapter 167 of the laws of Kenya.
Section 32 of the Advocates Act.
Cap 16 of the Laws of Kenya.
Chapter 341 of the Laws of Tanzania (Revised Edn 1965)
of section 138 (2) Kenya's Bankruptcy Act,
R 136 (2) Uganda's Bankrutpcy Act.
" " 134 (2) Tanzania's Bankruptcy Act.
The men who are in charge of both Bankruptcy and liquidati¢

of c0mpahies at Sheria House.
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FOOTNOTES

CHAPTLER THREE

2

s
4,

6.

7.
8.

LY

104

Holdsworth Opicit Vol. 8 Pg.
Section 8 (1) of all the East African Bankruptcy Acts.
Section 7 (1) of all the East African Bankruptcy Acts.
INTRODUCTION TO ENGLISH LAW

9th EDITION LONDON Butterworths 1976 Pg. 441,
Section 3 (1) (b) Uganda's Bankruptcy Act.
Section 3 (1) (b) Tanzania's Bankruptcy Act.
Maniel Op. cit Pg. 148 o Nwmfe
(19%3) Ch. Div. 786 at 790 - 7901. "-‘HVERS‘;;RARY
See Section 1%6 (1) (i) Uganda's Bankruptcy Act
Section 134 (1) (i) Tanzania's Bankruptcy Act.
Section 138 (2) Kenya's Bankruptcy Act.

Section 136 (2) Uganda's Bankruptcy Act.

Section 134 (2) Tanzania's Bankruptcy Act.

Section 1%6 (1) (m) Uganda's Bankruptcy Act.

Section 134 (1) (m) Tanzania's Bankruptcy Act.

140

124

15.

14,

15,
16.

Section 1%6 (1) (n) Uganda's Bankruptcy Act.
Section 134 (1) (n) Tanzania's Bankruptcy Act.
Section 138 (1) (o) Kenya's Bankruptcy Act.
Section 136 (1) (o) Uganda's Bankruptcy Act.
Section 134 (1) (o) Tanzania's Bankruptcy Act.
See footnote 9

Section 126 (1) (v) Uganda's Bankruptcy Act.
Section 134 (1) (v) Tanzania's Bankruptcy Zct.
(1962) East Africa 65 (CA)

Section 138 (1) (t) Kenya's Bankruptcy Act.
Section 1%6 (1) (t) Uganda's Bankruptcy Act.

Section 134 (1) (t) Tanzania's Bankruptcy Act.



17. (1961) E.A. 263 (CA)
18. Section 139 (a) Kenya's Bankruptcy Act
Section 137 (a) Uganda's Bankruptcy Act.

19. (1940) 17 L.R. 241

20. Section 140 Kenya's Bankruptcy Act.
Section 138 Uganda's Bankruptcy Act.
Section 136 Tanzania's Bankruptcy #ct.

21. Section 141 Kenya's Bankruptcy Act.
Section 139 Uganda's Bankruptcy Act.
Section 137 Tanzania's Bankruptcy Act.

22. Section 143 Kenya's Bankruptcy Act.
Section 141 Uganda's Bankruptcy Act.
Section 139 Tanzania's Bankruptcy Act.

23. (1956) 29 K.L.R. 127

24. (1948) K.L.R. (1) Pg. 34

25. See footnote 16

26. (1948) K.L.R. (1) 34 at Pg. 35.

27. Section 34 Kenya's Bankruptcy Act.

28. Bection 188 Companies Act Cap 486

29. Section 101 (1) of all the East African Bankruptcy Acts.

30. Regulation 13 (1) Kenya's Local Government Regulations 1963.
Section 12 (3) Tanzania's Locoal Government Act Cap 333 Laws
Tanzania.

31. Section 3%2 Kénya's Advocates' Act. Cap 16 Laws of Kenya.
Section 37 (1) Tanzania's Advocates Act. Cap 341 Laws of Tan
(1965).

32. Of all the Bankruptcy Acts of East Africa.

3%, Of all the Bankruptcy Acts of East Africa.

34, Qf all the Bankruptcy Acts of East Africa.

25. Section 18 and Section (17) of the Bankruptcy Acts.

36. Section 82 Kenya's Bankruptcy Act.
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Section 79 Tanzania's Bankruptcy Act.

Section 81 Uganda's Bankruptcy Act.
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CHAPTER FOUR

FOOT NOTES

1.

2.

3

10,

Chapter 53 Laws of Kenya. .
Mr, Desai in Charge of Bankruptcy and liquidation of
companies at Sheria House and who has been working as such
for the last 26 years informed the writer.

Of all the East African Bankruptcy Act.

Of Kenva's Bankruptcy Act which is similar to section

40 of Tanzania's Bankrutpcy Act and section 42 of Uganda's
Bankruptcy Act.

(1894) 1Q.é 417

Section 43 (1)(b) Kenya's Bankruptcy Act.
Section 40 (2) (a) Tanzania's bankruptcy act.
section 42 (2) (a) Uganda's Bankruptcy Act.
(890)725 Q.B.D. 262 at pg-267.

Section 42 (1)(b) Uganda's Bankruptcy Acte
Section 10 (2) Tanzania'a Bankruptcy Act.
Section 43(a) Kenya's Bankruptcy Acte.

Section 42 (1)(b) Uganda's Bankruptcy Act.
Section 40 (2) Tanzania's Bankruptcy Act.
Limits the value of such tools and wearing apparel and bedding
to three hundred shillings but provides that this amount

may be raised by the court to Sh.800 Kenya's S 43(b) has

had some debates on how it could be reviewed to increase

the figure.

Section 82 Kenya's Bankruptecy Act,

Section 81 Uganda's Bankruptcy Act.

Section 79 Tanzania's Bankruptcy Act.
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11. Supra

12" Section 7 of all the Bankruptcy Acts of East Africa.

1% Seciion 8 of all the Bankruptcy Acts of E.A.

s As already discussed in the proceeding chapters,

154 (19244 26 )Vol.10K.L.R. pg 119.

16. Of all the East African Bankruptcy Acts,.

17 (1927) L.Q.R Vol.43 pg 230-=7.

: 48, Section 16 (0) all Bankrutpcy Acts of E.A.

19. Section 14 of the Kenyah and Ugandan Bankruptcy Acts,
Tanzania's Act provides that the first meeting will be
called by the official receiver soon as may be but not
after 60 days.

20, S.3(1) Kenya's Judicature Act Cap 8 Laws of Kenya.
Provise to S(2) Uganda's Judicature Act Cap 34 Laws of
Uganda,

21, (1955) 1 all E.R. 646,

22, Of all the East African Bankruptcy Acts.

23 e Nature of the Judicial process,

24, Uganda and Tanzania do not have these provisions.

25, Mr, Desai at Sheria House told the writer that when a
scheme is approved the order for discharge is delayed
in such a way that it is better for the creditors to
reject the scheme because when this is done and the
debtor applies for discharge he is likely to get before
the debtor whose composition or scheme was accepted.

26, S 29(1) Kenya's Bankrutpcy Act.

S 28 (1)T¥nzania's Bankruptcy Act.

S 29 (Uganda's Bankruptcy Act,
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30.

3

35
36.
37

38,
39
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Section 29(%4) Kenya's Bankrutpcy Acte

Section 29(4) Ugdnda's Bankrutpcy Act.

Section 28 (4) Tanzania's Bakruptcy Act.

(1965) E.A. 426.

For example (o) Section 9(1)(e) of the Urban Authorities
Act Cap 27 of the Laws of Uganda S (101) Kenya's
Bankruptcy Acte.

S(10) Tan:ania's Bankrutpcy Act.

In accordance with S 29 of all the bahkruptcy Acts.
There is a file at Sheria House whereby the bankrupt
applied his discharge 20 years agoe. In others there has
been no action for the last 8, 9, or ten years while
yet in others the bankrupt has never applied for his
dischargee.

Section 3

S 101 of all the East African Bankrutpcy Acts al&o see
comments on reforne

Section 138 Kenya's Bankruptcy Act.

Section 136 Uganda's Bankruptcy Act.

Section 134 Tanzania's Banlkkruptcy Acte.

Ibid

Ibid

S 139 Kenya's Bankruptcy Act.

S 137 Uganda's Bankruptcy Act..

S 135 Tanzania's Bankruptcy Act,

Ibid

Section 140 Kenya's Bankruptcy Act,

Section 138 Uganda's Bankruptcy Act

Section 136 Tanzania's Bankruptcy Act.
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Section 143 Kenya's Bankruptcy Act.
Section 141 Uganda's Bankruptcy Act.
Section 139 Tanzania's Banlkruptcy Act.
Section 144 Kenya's Bankruptcy Acte.
Section 142 Uganda's Bankruptcy Act.
Section 140 Tanzania's Bankruptcy Act.
(1948) K.L.R. Part I pg 34

(1956) 29 K.L.R. 127,

(1948) K.L.R. pg 34 at pg 35.

Section 138 (2) Kenya's Bankruptcy Act.
Section 136 (2) Uganda's Bankruptcy Act,

Section 134 (2) Tanzania's Bankrﬁptcy Act.
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