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INTRODUCTIon

):1 An analysis of the social functions of Bankruptcy
Law, calls for an understanding of the intentions of
the Legislators in enacting the 1925 Bankruptcy ordinance
of Kenya. The intentions of the legislators which are the
main social-func tions of Bankruptcy Law are conue.Lne d in
the words of the then Attorney General for the colony of
Keny-a,who said;

"Bankru.ptcy is a privilege which is granted to insolvent
debtors whereby they are enabled to get clear of their
liabilities and to start a fresh on a clean footingo •••
No provision is made in the Indian Provincial insol-
vency Act for get~ing hold of the Estate of an insolvent
person. That is the most important provision and
the lack of any such provision has given rise to
very great complaints by creditors in this countryo
••• 0 •• T~e act also contains a very short list of
offences which may be co~~itted by a fradulent
debtoru•

2
The writer has quoted Kenya, because she was the first

of the three East Afxican countries to enact the Bankruptcy
ordinance. The writer also feel~ there is no need of giving
the intentions of the legislators in Uganda and Tanzania
because theirts were sliailar to



2

Kenya's. For example it is in record that Uganda intended
to apply the Kenyan Bankruptcy Bill without any alterations.
This is clear from the words of the then Uganda's
Attorney General after reading Kenya's Bankruptcy Bill in
1925. 3

The intentions of Kenya's legislators have been referred
to as the cardinal objects or social functions of Bankruptcy
law by various writers.4 In analysing such fu.:.'1ctionsthe writer
will frequently refer to English statutes as well as English
writers' views and case law reasons for this being that
English law has been imported in toto to East Africa viz
through various orders-in-council as will be shown in the
historical background. The authority for reference to
English Law in general is best illustrated by the Kenyan
case of CAPJIIE VCARNTE .\.'hereSpry J.A. agreed with the
argument advanced by cJunsel for appellant that;

lilt is a general rule of interpretation that where
one country adopts \7ithout material alteration a
provision from the 19.w of another country wh i.ch has
received judicial interpretation in the latter
country the former country is pres~~ed to have adopted
the provision as so interpretedo ••"
Friedman, Hicks and Johnson in their books,6 state

the aims or social functions of English Bankruptcy law
in the following words;

"rr'healleviation of the plight of a debtor by a more
merciful, though none the less rigorous provisions
of the law relating to bankruptcy, has a number of
causes. The rise in importance of trading on credit ~

...... /3
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and the need to encourage such ~rading for
commercial purposes, thereby increasing the chance
of financial embarrasment and failure on the part of
those engaged in trading, which would make t.rading
more difficult if the harshness of thc older Law of
debt still obtained; the change in the outlook of
society to those who fail in payment of their debts
from regarding them as criminals to looking on them
only as unfortunate; the need to protect creditors.
by giving them some relief', albeit not as great as

. .they are justly entitled to expect, rather than to
punish the debtor; the benefit to the community as a
whole ••0. Secondly, in that an opportunity is
afforded to the debtor to overcome his present
financial difficulties and to recover his position •••;"
Macneil writing on bankruptcy law in East Africa7,

on the other hand, states three functions as the broad social
i'unctions of bankruptcy law in East Africa and in the whole
.of the common law jurisdictions. These he says, include;

liTo enable worthy debtors to secure fresh starts in
their lives, free of the load of obligations which
they have incurred. To preserve the debtors' property
and to enable the 'creditors to share equitably in that
property rather than each snatching what he can' and
the devil take the hf.nd e.rmost ", Enforcing cer-ba i.n

standards of commercial morality" ••
Thvewriter intends in the following chapters to show

whether the intentions of the legislators in 1925 and as
summar-Lz cd by various writers have' been t.hwartcd, This will

, f 4
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be done by closely looking at the various provisions of the
bankruptcy acts of East Africa and the attitudes of the
courts on the same. The short-comings will be brought out
and suggestions as to what could be done will be given.
Before I embark on this analysis, it is important to give
a definition of bankruptcy as understood by various writers
as the Acts are silent on this.

The Halsburys' LdWS of England provide that;
"Bankruptcy is a proceeding by which when a debtor
cannot pay debts or diecharge his liabilities, or the
persons to whom he owes money or has incurred
liabilities cannot obtain satisfaction of their claims,
the statet in certain circumstances, takes possession
of his property by an officer appointed for the purpose
and such property is realised and distributed in
equal proportions amongst the persons to whom the
debtor owes money 'or has incurred pecurinary liabilities".
This definition merely describes the process of .

bankruptcy instead of telling us what the term bankruptcy
actually means. Other writers have defined the term
bankruptcy in the same. spirit Friedman, Hicks and Johnson
in their book 9, have described bankruptcy as:-

II •••• e • a legal process which is entirely the
creatiDn of statutes, whereby a person who is
unable to discharge his financial liabilities is
declared insolvent subject to certain disabilities
and deprived of his property in order to ensure a

"more just and equitable dlstribution of such assets
as he has o.mol1[;sthis variouB creditorsll •

. . . . . . . /5
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5

On the other hand, one of the Law Di~ctionaries 10

defines bankruptcy as:-
"A process by which the state takes possession of the
property of a debtor by an officer appointed for the
purpose, and such property is realised and. subject to
certain priorities, distributed rateably amongst the
persons to whom the debtor owes money or has incurred
pecuniary liabilities".
Whichever definition we take, we note the importance

atteched to this branch of the law, viz; the function of
enabling the debtor's property to be assembled for equitable
distribution amongst his creditors.

HISTORICAL BACKGROm~D

To understand the present Bankruptcy Lavis and practices
it is important to understand the historical origins of
this bra~ch of the lawo As noted elsewhere, an understanding
of the historical background of bankruptcy law in East Africa~
calls for an understanding of this lew and its historical
background in England from where it has been importedo

After the Berlin Conference, in 1884-5 which led to the
parti tion of Africa by the European powers, Britain had present
day.Kenya and Uganda as her spheres of influence, and later by

an Anglo-German agreement present day Tanzania was also brou~ht
under British control. Hence the laws of these former colonies
of the British imperialists have been imported from Bri1ain and
are very much siwilar to those of the donor COillltry, hence, the
resemblance of the provisions of the three East African Countl'iel
Bankruptcy Acts.

~:1 THE INSTITUTIOH OF 3A?JKRUP1'CY BEFORE 154.2,

The Institution of bankruptcy becnme an established part

••••.••/6
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of English law in the first half of the 16th century, 11

as a result of credit dealings between merchants and
traders which were the.only groups making use of credit
at this early time.12 At this time there was no method by
which creditors as a group could seize and distribute assets of
a debtor rateably among themselves. Each creditor was left
to his ovvn devices such as seizure, execution .and b()dy
imprisonment with the comcommitant jostling for preferences
and inevitable race between creditors in the collection of their
acc oun+s , 'l'hisinvolved physical tor tur-e on the part of t.he :be
debtors. The attitude of the courts during this period was no
dLf'f'e rent, in the seris e the.t they were not sympa thetic wi th the
debtors. This is best illustrated by the case of DIVE
V M.A.N1nNGlL4..~.113 where the judge said;

"If one can be in execution, he ough t to live his own ; ••••

B.."'1dneither the Sheriff is bound to give him meat or
drink ••• And if he have no goods he shall live of the

4chanty of others, and if others will give him nothing let
him die, in the name of God, if he will and impute the caUE
of it to his own fault, for his presumption and ill be-
haviour brought him to that imprisonmentl1

•

Wi thout a method by wh ich creditors could seize and
distribute the debtors assets anongst the~selves, most debtors
absconded hence the need in 1542 of the passing of the first
Bankruptcy Act in England. Usually referred to as the Act of
Henry the Eighth.

2:2 THE INStrITUTION 0::'"1 BANKRUPTCY LAW AFTER 1542 IN ENGLAND

AND ItfS IlJTROnUCTION IN EAST AFRICA

Bankruptcy law can at this time be applied only to or agair

........ ~/7
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those designated as merchants. This attitude was changed
in 1890 .:whenbankruptcy law became available to others
who were not necessarily merchants. However, the object of
giving a debtor a fresh start in life was still not
recognised as of paramount importance. Physical torture
was still practiced even after the enactment of 1542
Bankrup tcy Act.14 It Vias however, abolished in 1869, with the
enactment of the Debtor's Act, which provided that the
creditor could only realise his debt from the debtor's property
but not from his body. Under capitalismJthe act further under-

, ..went various changes to conform with the new mode of
production. Among these changes was the passing of the 1914
Bankruptcy Act of England which is the Law to date as amended
by the 1926 Binkruptcy (_Amendment) Act.

In East Africa on the other hapd, Bankruptcy Law was
introduced through the various reception clauses. In Kenya,
the 1890 EnGlish Bakruptcy Act was introduced through the
1897 East Africa Order.in-council, in Uganda, the same statute
was introduced by the 1902 East Africa Order-in-council and
in Tanzania by the 1920 East African Order-in-co~~cil the
1914 English Bankruptcy act was imported. Article 52 of
Kenya's 1897 East African Order-in-council imported into
Kenya;

"the substance of the corrmon law, doctrines of
equity and statutes of general application in force
in England on the '12th of Augus t 1897".
Such statutes were the 1890 Bankruptcy Act of En~land

mtr-oduc ed in Kenya and Uganda in 1897 and 1902 respec tively
and the 1914 English Act introduced in Tanzania In 1920 .•

•"•.•.•/8
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It is important at this point to note that the
Indian statutes (discussed below) were applied in all
the East African COlLTl tries •

. In 1909, there was an end to direct importation of
EngLf.ah Law \vith the introduction in Kenya of the 1907 Indian
insolvency Act.'5 This Vias a consolidating act and was there-
fore applied with other Indian statutes in bankruptcy
proceedings, viz, the provincial insolvency Act. The
provincial insolvency Act was based on the English bankruptcy
acts of 1883 and 1890. The act was small with only 56 sections

·and was not elaborative. (This applied to Tanzania and
Uganda as well). By 1924 it was clear to the colon i.a'l

authorities that there was an urgent need for a more
comprehensive bankruptcy law. A co~~ission 16 was hence ~
appointed and asked to enquire into the bankruptcy law of
Kenya. Uganda and Tanzania viz the Indian provincial
insolvency Act of 1907; which was found to be unsatisfactory.
This resul ted in the enactment of Kenya IS Bank.ruptcy

ordinance 17 in 1925c S (147) of this o~dinance repeated the
insovency Act, 1907. The 1925 Ordinance was ~eant to be
a model ordinance for the whole of East Africa. This nevertheles~
was found to have various shortcomings, hence the enactment of th(
1930 Bankruptcy ordinance presently chapter 53 of the Laws of
Kenya. The Ugandan Bankruptcy Act was GnBC ted Ln 1930 18 and
so was that of Tanzania.'9 All three East African countries
Bankruptcy Acts were re-enactments of the 1914 English
Bankruptcy Act. In addition to these acts}each of the
East African countri.es have got rules.. Kenya' s 1927
Bankruptcy Rules are a replica of the 1914 English rules and
so are those of Tanzania. Usandafs Banruptcy rules are

••••...••• /9
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similar to the 1915 EngI ish Bankr-up-tcy Rules.
Attempts have been made to achieve uniformity in

Bankruptcy law in the three East African Countries, among
these attempts is the amendment of the Bankruptcy Act in 1948
through the Bankruptcy (Amendment) Bill 19480 The reason
for this need of uniformity Vias that there were several firms
which came on business in the three East African teritorries
and such uniformity would enable the creditoT to get relief

acheaply fromAdebtor in any of the three countrieso
Bankruptcy legislation in East Africa deals with

natural persons who become :insolvent, while winding up
provisions of the coopany law deals with corporations.
Section 118 of Kenya's Bankruptcy Act, section 115
Tanzania's Bankruptcy Ordance and section 117 of Ugandafs
Bankruptcy Act all provide thnt, a receiving order shall
not be made against any corporation or against any association
on company registered under the companies Act.

3 THEOR3TICAL FR!l"';,:Z,'IORK
"" . .,; ,.

£P-srn of ;.,
'"\\3?l\R'i

(as given by theThe intentions of the legislators
then Attorney General for the colony of Kenya in 1925), text
book wr-i, ters as we L'l as various critics all support the con-
elusion that the law was enacted to ensure thet the debtors
property was assembled for equitable distribution among
the creditors this social function has been re=:inforced by
the third of Macnell's social functions of enforcing certain
standards of commercial morality~ TheSe two functio~s haveI.. assets
been narrowly interpretted to enable distribution 'of the debtor's
while giving hi~ a fresh start has remained a legal my the
These differences could be e~plained from the fact that cre-
ditors who as w iLL be shown later are the most economically

•....••. /1 0
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powerful class in s:)ciety whose interests must be protected
by the Laws they have made. The position has clearly been
brought out by the words of Clome~s Duff 20, where he said;

((Law is a system system of jurisdicial standard and
prescuptions expressing the will of the ruling class
and protected by the

,)

coercive power of the state.
The situation is further explained by analysing an

21extract from Engels' writings ;
"Because the state arose from the need to hold cl.ass
antagomism in check, but becuase it arose, at the same
time, in the midst of conflict of these c~asses. It is
as a rule, the state of'the most powe r-I'u l.economically
dominant class, which through the medium' of the state
beco~es also the politically dominant class and thus
acquires new means of holding down and exploiting the
oppressed class".
A look at who the creditors and debtors are in East

Africa will help in an understanding of these axtracts. EnBel's
means of"holding dovilland exploitine the oppressed cJ.assl!
is the Law and in our context the East African Bankruptcy Acts
which tl:ough originally enac ted to safegue.rd t r.e three: ma j or
social-functions onJ.y cater for the creditors interests
(economically dominant classt interests)o The provisions
relating to offences, disqualification as well as the fact
that even the after-acquired property of the debtor has to
be distributed to his cr-ed it or-s and those relating to discharge
indicate clearly how the law, and in particular bankruptcy
law can be used in disregard of some unfortu~ate persons

•••••..• /11
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viz the debtors (whom most creditors~ refer to as a disgrace
to the system (capi talism) and who must/discarded through 1.. be
bankruptcy proceedings)~

In a piece of work like this one , it is not possible to
bring out cle~rly the achievements o~ law or its short
comings. It is therefore important to subdivide the thesis
into various c~apters~

Chapter one will involve a discussion of the second 02
Macneils 22social functions'f viz, preservati8n of debtor's
'property :for equitable distribution amongst the creditors.
The discussion will involve showing whe thez- the l~gislators'
intentions have been carried out and also the attitude of the
courts to this. Further, _ ..any shortcomings will be brought
out and suggestions as to what could be done, given (if any) .•

Chaplter two wiJ.l involve a di.scus aaon of'the :first
0:1'1/1acneilssocial :functions, v.i.z , giving the debt or-a :fresh
start in life. This will be discussed under the concept of'
rehabili ta tion - ahowi.ng whether this is ever done or it is
only a legal myth. AS in the first chapter, the achievements
of the legislature, shortcomings and necessary refoITI18will
clearly be given.

Chapter three on the other hand will discuss the last
of Macrie i.Lt e social f'unctdoris , v i.z , 11enforciI1..gcertain
standards o:f commercLa'l lllorality. I'he discussion will f'oTl.ow

.. £-\ >
the same styleAin the other two chapters~

Lastly'f chapter :four will include a general view of the
rei'o:rmsnecessary and a conclusion '.'lhichwi.Tl involve showing

({l--1 (I
what the law bas or has not achieved and why.\the al-Cernative
approach the writer deems ne cessery ,

• •••••• /.12
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HETHODOLOGY

PRD'lARY SOURCES
,
Interviews and questionaires given by people involved in the bankruptcy
process have been an important source of information. IDlalysis of
data from the Registrar has also been done.

SECONDARY SOURCES

Archival records such as Parliamentary Debates and Reports, Authori-
tative Legal Articles, Case Law and Text Books have all been used,
where there has been no written material on any issue(s) the author
has given her own hypothesis.
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CH.Ap~lER Ol'm

PRESERVIllG THE DSBTOR' S PROP:;:;~'I"Y FOR DIST?cIBUTION

AMONGST HIS C2r;DITORS

, : 1 INTRODUCTO~Y SECTIon
1

This chapter involves a discussion of Macneil's second
social function of Bankruptcy law in East Africa. In doing
this it will be ShO"vVIl that this social func tion has been
treated by the legislatures and the courts as the most
l.mportant of the threec

The analysis in this chapter covers a broad area,
viz, the legislato.s' objectives in 1925, the Historical
background, various definitions, provisions of the Acts and
the courts attitude to the same.

The Legislators' objectives in 1925 included enacting
a law which would provide a system of getting hold of the
estate of a.n insolvent person so that he could not deal
with ito This is clearly stated to have been;

"the most important provision and the lack of any such
great II~

provls10n has given rise to veryLcomplaints by creditors'
Various writers3 have stressed on this function of

ban~ruptcy law as the cardinal one in both England and.East
Africac Mutunga 4, for example, writes that the sole
function of the law of bankruptcy is the protection of the

c)..0 ie:? \"\.~

private property of the creditors. Other so called functi.ons
are just incidental to the main one and ~ndeed reinforce it.

The various definitions of bankruptcy also emphasize the
protection of the debtor's property for distribution amongst
the creditors thus the protection of the creditors interests~



·...

The importance of protecting the property of the debtor
for dist:l'ibutionamong the creditors cani'urther be gauged
from the historical background of the law of bankruptcy. In
particular/feudalistic backwardness as emphasised in physicalL the
torture of the debtor.

All the enactment of the English legislatuxe on bankruptcy
dealt on how best the interests of the creditors were to be
served by ensuring the debts owed to them by the debtors were
duly paid. Joslin noted this, when he wrote;

"The economic pressure bringing forth the
the first bmlkruptcy legislation was exerted by creditors
and naturally then the bankruptcy process was geared to
their interest and convinience5c"

For East Africa on the other hand the legislative council
debates, the appointme~t in 1924 of the East African Commission
as weLL as the enactment in Kenya of the first bankruptcy
ordinance and later in the other two East African count.r-i.e s
were all geared towards ensuring nrotection of the creditors
interests.

The various amenmnents to the 19267, 19308 and 19319
bankruntcv ordinances 'were all done 1;0 ensure tbat the debtors. •..

property was assembled for distribution among the creditors
hence the protection of the creditors interests~

A definition of a "debtor" and a "creditor" is importan.t
before discussing how the courts and the -legislatures have carried
out this timportant' social function of bankruptcy law~

A debtor has been defined by Kenyas bankruptcy Act Section
10J subsection 2 in tht~ f'o Tl.owi.ng YlOrds;

••••.•.• /1,·5
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"Except where the context otherwise implies debtor
includes any person· whether domiciled in Kenya or not,
who at the time when any act of bankruptcy was done or suff-
ered by him:-
(a) was personally present in Kenya or
(b) ordinary resided or had a place of residence in Kenya or
(c) was c~~ing on business in Kenya, personally or by

means of an ag~nt or manager or
(d) was a member of a firm or a partnership which carried

on b~siness in Kenya, and includes a person against
whom bankruptcy proceedings have been instituted in a
reciprocating territory and who has property in Kenya.

A 'creditor' on the other hand has not been statutorily
defined but the wr i ter is of the vievi that he is one who is
owed something - 'the debt' - which he must prove as soon as
possible after the making of a receiving order for purposes
of initiating bankruptcy proceedings. In East Africa there
are mainly three categories of creditors. The first category
and by far the most linportant comprises of the com~mercial banks
and financial institutions, wh.i.Le the second category consists

.
of the vari ous governnenr,s and the last embrac es individual
persons acting as creditorso

The commercial banks and financial institutions are foreign
owned and controlled. They belon8 to Metropolitan countries
such as Britain, the Netherlands, the United States, Switzerland
and various other overseas countries. The main aim of these
banks-is to mn.ximize prof'its and that is why they charge high
rates of interests on all bor-r-owedf'unds,
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The l.C.D.C. (Industrial and Com~ercial Development
Corporation) is the main creditor to small and medium
African traders and businessmen in Kenya. Individual
persons often extend IIfriendly loans" to one another for
pursuance of certain objectives. Resort to bankruptcy
process for the recovery of such friendly loans" is not very
popular as the loan is normally given on mutual trust and
confidence between the parties.~ ·With individual creditors
the relationship between the"debtor" and the "creditor" is
either friendly or alternativelYt both parties have family
ti?s and therefore the creditor is often patient should
there be circumstances l~ading to delay, in the repaJ~ent of
the loan. Money lenders have also a part to play in
extending credit to business men in East Africa. Such money
lenders carryon business as indiVidual persons as companies
or as partnerships. Since money le~ders do not require any
security they lend such money at very high rates of interests.
Both the individual lenders and licensed money lenders are
unrealiable creditors with the result that most~frican
businessmen and traders turn to co~~ercial banks and financial
institutions for larger loans.

An analysis of the East African bankruptcy laws and thei
courts interpretation will show that the most important social
function of bankruptcy law is to ensure that the debtors'
property is properly assembled for distribution among the
ereditors.

:2 '.'IRO HAY BE ADJUDGED BANKRUPT
The list of those who may be adjudged bankrupt is so

long as to enable their assets to vest in a trustee in
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bankTItptcyand to be distributed among the creditors 11.

The Vlord "debtor" has been widely defined to include
aliens; 12 Lipstein 13, commenting on this observed that
this is a conflict on laws because jurisdic~ion should be
limited to a particular country. However this is not the

..~
acase bacuse in the present instance the wide definition msr:

in keeping with the most important social function of
Bankruptcy law'und er 0bs erva t i on, V/hen even al iens can be
adjudged bankrupt in a foreign country this in essence means
that they can not abscord with any debts, hence protecting
the creditors interests. The jurisdiction of the High Court
(court dealing "lith bankruptcy cases) has been extended to
alien~'. The case of Vrajdas Lalj i VIiussein Ahrl1ed14,
illustrates this. In this case the appelent appealed to recover
Sh.3,997/46 on two promisory notes. By a deed of arrangement
the creditors (appellant included) agreed to accept a compositio:
o{ Sh.10/- in the pound. It was agreed that the deed of a.rrange
ment was void for want of registation. A debtor u.."1derthe deeds
of Arrangement Ordinance meant a debtor subject to the bank-
ruptcy laws. On whether the debtor was subject to the
Bankrup t cy Ordinance of Kenya, 1930 it was found that he
was'under S3(2) of the hankruptcy Ordinance, as he was
personally present in the colony when he entered Lnto an

Iarrangemen t "vith the cr-edi tors and arrangement waich amoun ted
to an act of bankruptcy 'within S.3(i)(h) of the bankr-uptcy

ordinance•• Though no act of bankruptcy'was proved and hence no
registration was required, the court made it clear that a
"debtor" included an alien. The i.rnglishcase of RE HEQlJA-:1D 15

further empasizes the courts' attitude and interpretation.of
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bankruptcy provisions. In this case the debtor, a Frenchman
waswho"dol:li~ciled and resident in Par-i.s , came to London for three

months v:ith his wife and servants to conduct an action in the
c~ancery Division against the petitioning creditor for the
specific performance of an agreement relatin6 to some
concession of some mines in Bur-man. ~ He' ren ted f uz'n Ls he d rooms
of which he had exclusive use in a house in which the l~ndlord
reserved one room for his own use, but reserved no control
over the debtor~s rooms. During this period a bankruptcy
petition was filed against him. It was argued on his behalf
that he was not a debtor within the meaning of the English
Bankruptcy Act of 1883 which is equivalent to section 3 subse-
ction 2 of all the East African Banknlptcyacts~ The court
nevertheless held that the fact that he had a dwelling house
in England mad e him subj ect to EngLj.sh Bankruptcy Law 0

~: 2 INFA:LTTS
The East African provision exempting

minors from bankruptcy proceedings. The COUTts have gone
further than the legislatures in explaining that infants are
subject to bankruptcy proceedings that iSt they can be
adjudged bankrupts. In the21e;lish case of RE 16l~DEBTOR

~ the'naster of Rolls said,
"There is nothing, to my mind, in the bankruptcy Act
which requires or permits the inference that the Act
is not intended to apply to infants, provided that
in all cases the conditions stated in the Act are
fulfilled".
The position of infants as far as bankruptcy proceedings

are concerned is also given by Fletcher Mou.L't on L.J' when he
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was explaining why a loan to an infunt was irrecoverable
although intended for the purchase of necessaries, unless
it could be shown that it ViaS actually used to purchase such
necessaries. In the case of NASH Vnn.'iA.1if 17 he said;

"An infant like a lunatic is incapable of making
a contract of purchase in the strict sense of the words
but if a man satisfies the ne~ds of the infant or
lunatic by supplying to him necessaries, the law
will imply an obligation to repay him for the services /
rendered~ and will enforce that obligation against the
estate of the infant or lunatic the basis of the
action is hardly based on contract. Its:~ real
f~undation is an obligation which the law imposes on the
infant to make a fair payment in respect of needs

"))

satisfied. II

In the light of the social stigma attaching to
bankruptcy it is not advisable to include inf2nts as persons
who can be adjudGed bankrupts; since they are not capable of
making any contracts as such. Moreover,such an infant
bankrupt will gro'll as an e:nbarassed person and his credi t-
worthneas will be very questionable in the comner-c La I world.

Lunatics like infants may be subjected to bankruptcy
proceedings, It is possible for a lunatic to commit an act
of bankruptcy up until the provisions of the mental Health
Act 18, are applied to him after which time follows the
appointment of a manager in whose control the lunatics
property is vested 19 where this happens a court goes
further to appoint a fit person to represent, appear for and
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act for and in the name of the debtor.20 It is submitted
here, that the procedure of appointing another person to
represent the insane person is unjustified in that this other-
person (appointee) does not act in the debtor's interests
but in the interests of those who appoint him since he acts
without receiving any instructions from the debtor. This in
turn gives the creditors a chance 'to share the, debtors property
despite the latter's ignorance. This is not conducive to
giving the lunatic (debtor) a fresh start in life because ....::.....
even once he is healed of his mental disorder he will not
understand why his property was auctioned or sold/why his
salary was attached.

/ or

:4 :MARRIED WOM:EN
Bankruptcy proceedings affect married women as they

do to unmarried ones 21
0 The privilege given to married women

and mistresses is virtually done away with in the Law of
Bankruptcy. In other branches of CO:1lInerCial Law such 82

Agency marr-ied women and mistresses may pledge their husbands
credits for necessaries. 22

:5 DECEASED PERSONS
The fact that a debtor is deceased or dies after the

presentation of a petition will not ,affect the jurisdiction
of the court, since there is a provision for the administration
in Bankruptcy of the Estate of a deceased person, and the
Bankruptcy Act enables proceedings already commenced to
continue as if the debtor were alive.23 The effect of this
ts quite clear in that the deceased debtor~s property is
available for distribution to creditors even if the debtor
himself is dead.
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2:6 PARTNERSHIP
The fac t that a debtor is a partner in a firm Ls not in

itself a ground for ouster of jurisdiction.24 Any two or more
persons, being partners, or any person carrying on business
under a partnership name, '{'I)~~' be proceeded .ega Lne t under the
Act in the name of the firm. Limited partnerships are treated
in the same way as ordinary partnerships, the assets of
such partnerships vesting in the trustee in Bankruptcy where all
the general partners of such a partnership are adjudged
bankrupt. However, the provision of the Bankruptcy Act do
not apply to corporations, partnerships, associations or
companies registered under the companies Act. Such juristic
persons are de aLt ,.,ith by other legislation and other procedure"
Uganda's and Tanzania's bankruptcy acts are silent on
bankruptcy proceedings being co~~enced against partnerships.

~:7 U1IDISCF..ARGEDBANKRUPT.
!

It is no. ·bar to the conunencement of bankruptcy proceedings
that the debtor is already an adjudicated, undischarged
bankrupt. A person may be made bankrupt any number of ....\.I~mes
concurrently.

A look at the persons who may be adjudged bankrupt shows
that anyone may be adjudged bankrupt. This clearly shows
that the function of the law of bankruptcy of enabling the
debtor's property to be assembled for equitable distribution
among creditors is properly taken care of.

:3 D3BTOR t S }'ROPERTY AV:\II,ABLE TO CREDPPORS

The d~finitions of the word "property" in the three
Bankruptcy Ac ts shows the kind of proprty wh l.c h is avqilable
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for distribution among the creditors.25 The statutes provide
that it is all such property as may belong to the bankrupt
or may be acquired or is inherited by him before he obtains his
discharge.26

r The definition of property is so wide as to
cover every conceivable thing or interest, such that even after
acquired property of the debtor is included. Such property in-
eludes goods which are in the possession/order.or disposition
of the bankrupt in his trade or business by the consent and
permission of the truE? ovmer, uneer such circumstances that
he is the reputed o~ner thereof though not belonging to the
bankrupt. Such pr-o perty vIill vest in the trustee and w i.Ll.

be svilable for distribution to creditorso In the CBse of
RE GA.TEHOUSE EXFARTE BOLLAI~D 27 It was held tha:t it is sufficient
if such property is in the possession of the b8.l1.kruptoThe true
owner f.TUStconsent to the.bankrupts possession of the goods and
to the goods being used for trade or business. The workings
of the principle of the reputed ovmership clause could be ill-
ustrated by the cases of

ERECIVER
KHSTSI HitHSRAJ HALAI',u if OFFICIAL

)\ *

where after purchasing a car from the bankrupt, A
allowed the former ovmer to continue in possession but

before any act of bankruptcy had been corrrn Lt ted , The East African
Court of appeal held that the title .to the car passed to the
tzustee when the former ovmerbecame a bankrupt. In the
other case of RE __Fol9 where the court was supposed to
decide whe t.her the ma terials were in the reputed ovmership of
the bankrupt. It ViaS held the t to bring the presumption of the
reputed ovmership into operation, it V18.S necessary to show not
billythat the materials were in the possession of the
bankru.ptbut that they were in h i.opossession in ctrcums tence a



~"
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that supported the conclusion that he was the reputed ovmer
thereof and also that they were in his possession with the
consent of the true owner. Applying this test, the court
held "that the building materials at the bankruptS' yard were
in his reputed owne rahf.p , Briefly the facts of the case
were that a builder was eneaged in building two houses. He
had in his possession certain building materials which were
the property of the two appellants and which were to be used
for the construction of the two houses. Part of the buf.Ld i.ng

, materials was kept at the builders yard and the rest was on
the sites where the builders name was displayed on a board.
The builder was adjudged bankrupt under the reputed ownez-ah.i.p
clause. These two cases illustrate the use of the Reputed
O-wnershipClause and its retention in Bankruptcy law morder
to allow creditors to seize any property which may be in the
possession of' the bankrupt without the need to trace title
to such property, hence ignoring the rights of innocent
third parties. In view of the injustice ar-Lsi.ng or likely
to arise from the application of this doctrine psrt~cularly
to third parties, I recommend that the doctrine be abolished
in bankruptcy.

The after acquired property which is made available for
distribution among creditors in East Africa should be left
at the debtorts disposal so that he can start a fresh in
business or otherwise once he has fully discharged his
liabilities. Mutitu 30rightly observes that various injustices
arise when such aft er aquired property is made available
for the trustees hence for the creditors.
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All the East African Bankruptcy Acts 31 set out the
kind of property which is not available for the creditors
from the debtor's assets. Section 43 (a) and (b) of the
Kenya and Ugandan Bankruptcy Acts provide that this includes
property held on trust for any other person and the tools if
any of his trade and the necessary wearing apparel and
bedding of himself, his wife and children to a value inclusive

hundred
of the tools and apparel and bedding not exceeding fiv~shillingE
The court may, depending on the bankrupts' station in life,
increase the amount but can not exceed one thousand shillings.

~
The bankruptcy rules 32empb.wer the official receiver to

make such allowances out of the property of t~e bankrupt for
the support of the bankrupt and the bankrupt's family
as may be juste Looking at the provisions on what property
is not to be distributed amongst the creditors one notes tha.t
they are economically Q~realistic.
inflation the figure is too Iittle Lnf'ac t absurd and should
be raised to cop~with present economic situations.

The wide definition of the debtor~s property available
to the creditors is indicative of the major social function
of bankruptcy 1a','i , in disregard of not only the debtor's fate

"but"even more pathetic of innocent third parties.
PROCEEDINGS AFTER PRESEiJTATIOn OF PETI'l'ION ORDER

Ei ther the debtor 33, or the creditor:"}4 may peti t.Lon

the court to make a receiving order which precipitates
bankruptcy proceedings. Section 8(1) of all the statutes pro-
vide that a debtor may file a declaration in court of his
inability to pay his debtse The petition must be in the

" <. t ,' .
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pl'escribed form and signed by him before an advocate 3?

36 .Statistics show that most receiv\n~ orders are made
on the debtor's petitiono The debtor being tired of the
debts,.·andwishing to free himself from the load of obligations
petitions himself to bankruptcy for it is only through such
proceedings that he can free himself from that load. The
petition is the first step in bankruptcy proceedings which
enables the official receiver to assemble the debtors property
for equitable distribution among the creditorso

As already mentioned, the creditor may also petition
~ the court by showing the commission. of at least one act of . V

..j)a.nkruptcy.The petition must also show that the creditor,
is owed a debt of not less than Sh.1,000/- and if two or more
creditors join in the petition then the aggregate amount
owing to them must be Sh.}OOO/-. r The act of bankruptcy upon
which the petition is based must have occured within three
months before the presentation of the petition. The debtor-
while committing such an act of bankruptcy on the other hand
must have been domiciled in the respective country viz.
Uganda, Kenya or Tanzania 37. The requirements mentioned above
and in particular the one that the creditor b~fol'e petitioning
must be owed not less than one thousand shillings is not
realistic in 1983. This figure vms set in England in 1869
more than 100 years ago 11!1! and having not been reviewed
has been overtaken by economic realities. It should therefore
b~ amended as a matter of urgency. However/it is retained with
out any amendments to enable a creditor to subject a debtor
to bankruptcy-proceedings for as little as Sh.1,OOO inspite
of the expenses involved in such proceedings and which must
be met by the debtor.

/",,,,.
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4: 1 ACTS OF BANKRUPTCY
Proceedings in bankruptcy may involve serious

consequences for the debtor, and therefore before a petition
'can be presented against the debtor the court will require
prima facie evidence of insolvency. It must therefore be \
shown that the debtor has c ornm i, tted one or more acts of
bankruptcy as specified in section J of all the East African
countries bankruptcy Acts. An analysis of each of these -,

~bankruptcy acts will show how they achIeve this cardinal s~a~
<'\"

function of bankruptcy law. \~M ~~~
• Section 3( 1) (a) statutes provide that ~~:;:'k
d.ebtor com..rnits an act of bankruptcy if in Kenya J80r ~""-,....
elsewhere he makes a conveyance or assLgnmcn t of his prope:cty
to a trustee for the benefit of creditors generally" This
has been as an attempt by the debtor to distribute his
property 0t:ler'.'fiseth<1p.provid ed in the Ac t t that is in
accordance wi th the more' equi table princ iples of Law,39 There
must be conveyance of the whole or substantial amount of all
the property of the debtor. This was said to be the meaning
of the word "assi.gnmcnt " in section 4( 1) (a) of the
Englj..sh Bankruptcy Act of 1883 by Lo rd Eshen ;·,1.R. in the case

/,1 40"
Qf IN SPACKMAlf EX PA:::1TE POLEY • Intention in this subsection
is Imma ter-LeL, the intention need not have been to delay or
defeat his creditors or any of them.

Deeds of arrangement is not an assignment of property
as provided for in S 3(2) of the Deeds of Arrangement Act 41

but a deed of arrangement for a composition under paragaph (b)
of the same subsection. This ~as the holding by Farrel J, in
the case of RE ~:1EGHJI NATHOO 42, :1' issL tit' f'In clsmlSS ng a pe lon _or
a receiving order founded on the folloY/in£;act of bankruptoy,
, that is, the; execu tion of a deed of arrangement.
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It must be noted that the debtor is controlled in
the way he is to deal with his property in case this would
jeopardise the very interests of the creditors. Hence tho .", J..n-

sistence; in dealing with property only as provided for in the /
statutes.

s 3(1)(b) of all the statutes like the counterpart S 3
(1) (a) restricts the debtor from de8ling with his property
in a particular ,!lay0 It provid es inter alia that;

IIIf in Uganda 430r elsewhere he
makes a fradulent conveyance, gift delivery or
transfer 'of his property or of,any part thereof •••• 11

That is a debtor comrrri ts an act of bank rup t cy 'whose effect is
to deprive him of his property for equitable distribution amongs
his cr'edi tors. It must be noted that the transfer need not
be for creditors but for anyone. This provision imposes a
substantial prohibition in that the debtor may not dispose of
his property with intent or effect of placing it beyond the
reach of his credi tors •.44 The term "f r-ao uLerrt " does not mean
as in S3 (1)(c) an intent to....E.enefitone credi tor to the

i-exclusionof others, but, wha t must be shown either expressly
or by implication is the intent to delay or defeat the claims
of creditors by disposing of property Vlhich might otherwise
be utilised as assets for the payment of the debtor's liabilitie
This is an act of bankruptcy even if consideration of an adequat
amount is given, if the necessary consequences of a transfer by
the debtor is that his creditor will be defeated or their
payment deLay ed , Hence, on this ground in P.E SPiIT11S45

~C}••••.••. t ..' ,
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the sale of his business by a debtor to a private
company in which the debtor acquired shares and over the
property of which a debenture was given to a bank, was an
act of bankruptcy.

~Thirdly, a debtor may co~~it an act of bankruptcy if in
Uganda, Kenya or Tanzania or elsewhere he makes any conveyance
or transfer of his property or any other act be void as a fradu-
lent preference if he vrei» adjudged bankrupt4~radulent preference
is defined in the statutes as 47 :-

"Every conveyance, transfer or chanee of property made,
every payment made, every obligation incurred and
every judicial proceeding taken or suffered by any
person unable to pay his debts as they become due
from his own money in favour of any creditey or of any
person in trust for any creditor, with a view to giving
such creditor or any surety or guarantor for the debts due

eto such credi tor, a prefer;pce over the other creditors
shall if the person making, taking, or paying or
suffering the same is adjudged bankrupt on a bankruptcy·
petition presented within six months after the date of
makiJ;lg,taking or suffering the same, be deemed
fradulent and void as against the trustee in bankruptcy".
To constitute a fradulen1 preference, the act must be

a voluntary and spontaneous act of the debtor to make a

preferential payment in favour of the creditor requesting pay'TIento
The intention to prefer one creditor amongst many knowing very

is what
c ann ot pay the r ect in full and not the paymcn t itself

l! 48 t d fis fradulen t , 'I'he mere f'a ct thet payman oes pre er
.~

well he

.., (
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a cred i tor,: is not in itself enough. The dominan t motive
of the debtor in making the payment is the test. This
was explained by Lord Esher, MR. in the case NE~, PRANCE AND
GARRANn'Sf S TRUSTEE V HUNTInG 49 in the foll~V/ing words:-

The question whether there has been a fradulent
preference depends not upon the mere fact that there
has been a preference but also upon the state of mind
of the person who made it ••••• It depends upon what
was in his mind".
Similarly the Kenyan case of \lRAJDAS LALJI V HUSSEIN 49b

the court was of the same opinion that is the state of the
mind of the one making the preference is of paramount
importance. In this case Abrahams C.J. said that it was
important 'when determining 'whether or not there 'Has preference
to ask one question i.e.;

"What effect would the debtor's actions produce on
the mind of the creditor receiving it as to the
intention of the debtor I'.'ith regard to his creditors".
The Y!Titer here submits that this tes:t.o:gmotive is

unsatisfactory since it is not easy to tell what a man's motive
is in his actions. It might also be very hard for the debtor
to prove Yfha,this motive was when paying some creditors when
the court has already imputed one. Though the provision

-;
clearly protects the interests of the creditors in the
debtors property it is nevertheless not fair on the part
of the debt.ors and therefnre should be reviewed si.nc e no
man can ascertain what the other man's motive is; and when this
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is nttempted injustices is bound to be done to the debtor ••
""-,"Fourthly a debtor cornmits an ac t of bankruptcy if

with intent to defeat or delay his cred~tors he does

any of the following things, namely; departs out of

Kenya, Uganda or Tanzania or being out of these countries

remains out of them, departs from his dwelling house or

o t.her-w i.se absents himself or begins to keep house". 50

An intent LO delay his creditors may be inferred. It is not

necessary to sb ow any particular delay of a creditor, intent ion

of so doing may be pr-esume d if it is the natural consequence

of the debtor's act. Proof of the necessary intent must be

available. Thus, thnt a debtor failed to appear at an

appointment with his creditor at which he was supposed to be

discharging the debt did not establish the necessary intent

in view of the ·facts that he was present at his place of business

and so available for interview. 51
The origin of the tw'o offences of' IIfleeingn and "Ice ep i.ng

hou se" is the continent and England. 52 This w as enacted inorder

to curb the English merchants who were practicing it. East

Africa has blindly re-enacted these provisions though not

relevant as the offences of "keeping house" and Itfleeing"

have never been. kn own to exist in East Af r Lc a , It follow's

therefore th~t the Legislature's intention was to protect the
J r k-k5- o~,~t-1_

creditor's interests at all costs.1JV-A-1;£ I

Fifthly, a debtor may commit an act of bankruptcy under

s 3 (i) (0) of all the East African Bankruptcy 8tatuteso

Further, he c ornm.Ls, an act of
,.-,

ban.kruptcy· if h,e :fi.los.s-
'4t: S R"

in the



court a declaration of his inability to pay his debts or

prcse~s a bankruptcy petition against himself. 53 The lat~r

provision enables the debtor himself to 00.11 the laH to
"- assemble his assets so that they can be distributed amongst

his creditors. This has to be seen in the light of the first

of Macneil's social functions, viz; that of enabling the

debtor to start a fresh. Being overburdened by.his liabilities

he expects the Law to give him a fresh start in life but 011

the contrary such a declaration is disadvantageous to him,

in that bankruptcy proceedings are immediately cOlmnenced.

For practical purposes, perhups the most important instance

of an act of bankruptcy in East Africa:" occurs where , after

a creditor has obtained a final judgement or final order

against a debtor for any amount, or for wh Lch execution has

not been stayed, the creditor has served on the debtor in any

of the East African countries a bankruptcy notice. The

bankrupt w.i LL commit an act of bankruptcy if within seven

,days after service he does not comply with the requirements

of ouch notice or does not satisfy the court that he hus
54a counterclaim, set off or cross demand. It is the most

important, because it is the only available course open to a

creditor ,rll0 sees no other ~venue to pa~nent, especiully, if

he is not awar-e of any particular act of banlcruptcy committed
'\

by the debtor upon Hhich a petition can be foundz.d.It therofore

enables creditoos to secure their interests evenif the debtors

are not aware of them. The seven days available to the debtor

to pay the debts is too short, as he can.not w i.thin this
"

time organise a harambee meeting, or consult frionds who might

help him raise tho required amount. The three days in which
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he has to send a counter claim, set cff or cross demand
Iiare also inadequate especially if"he has to consult a lawyer.

·..,:·hisha:;: a Ls o e r-r-ourreou s Ly b e e n based on t.l- e a s u um p t Lon t~at

means v~ c ommun Lc a t Lon are so well dev e Lop ed ~ven in th",:.•..ural a)'ee

wncre ~uch debtors may be ,. ,•.~v~ng. Cori s e quc-rc e s of'non c omp Li.arice

of the n ot Lco aft e).' three days is often pot pr-orn i.neut enough.

Though all this can be explained in tr.at the Lnt.en t Lons of' the

Le gi.sLa t ur-ea were to protect the creditors f :iultE're.:;t as th~

author has shown throughout this chapter. It is her submi~sion

that re."!;ardshould bEl had to the other two social tun ct.LonsT

hence th'~ pr-ov Lsi on should be amended to extend the ti:ml ;or

example to 21 days instead of 7 and 7 instead of three ~or

t.h e counter claim leaving the court with the sole discreti.on

to extenrl gqch time as may deem just. TheconsGquencps

of non-comp~iance o~ the notice should be disp13ypd prJrnin~ntly

although the· 'writer is aware Of the fact that various creditors

wou ld a gr-ee that this is a standard form cntr-act; - an view

of the consequences of adjudication it is just to display the

consequences prominently. It is also my submission that suc ..

amendments as suggested may go to reinforce the third social

function viz enforcin,g cprtain standards of' commer\"l~l

morality in that debtors might pay their debts bUl: must not

be unduLy harassed. in so doi.ng by being given inadequate

time.

Finally, a debto~ commits an act at' bankruptcy if he "gives

notice to any of his creditors that he h~s suspended,

or he is about to suspend payment of'his debts!!. 55 Oral

notice of supension is enough.

The assence of this provision is similar t~ ~he rest

alr~ady di~~ussed.
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PRC":EEDINGS CONSEQUE.lTT ON RECEIVING ORDEa

I~ the debtor commits an act of bankruptcy the cour-t may

on a b air'cr-up t cy p e+dt Lon b::-ing pr-e s errt ad 'by tr.e cr-edLt o- or ti-t~

debtor make a --:-.:;.~eivin6or d(;~ for the~rotection ofi:.he d ebt or-s

Estate. S7 The official Receiver is thereby cOTI3tituted the

recei v OJ:- of the property of the dehtor. 5e :~( 10) of aJl t re

East ACrtcan statutes provide~ thet before a R~ccivi~g Orde~

i~.> mado , but a:t-te-::- the petition th.~ court may appoint ar, interim
4.,

receiver if it is shown to be necessary for the pro t ec t Lon of the

estate. s 1~H1) of' tho s t at ot os f'u.rt.her- provide (note still

30 re(plire~. or i.~ ti"H~

The off Lc j aL ::.'0-:e i vee j S f.l.H

.
o!..',:'i~ial oi' <:;1e C0'.U'; t,~hovac at cs the office ori ce the '·=.r."3'~tce

has been appointed.

59 The

statement must he in. the prescribe,d form and supported by an

affidavi,~ dC;f:~1<H"i~gthe truth of the cout crrt s c~'1.tainGt1 thC';::·~.'_.":1

".GJ<! O"::C·l::::,.'.i.'~ .ion of his creriitr.ors.

held by t.horn , the dates when the securi t Les we.re given ari.I such

ot.her in~'or::1ati on <1:':1 ~ay bo pr oscr-Lbed or as the official

60 T'hc Lmpor-t an ce of' this s :atement il'>

~learly indic3ced by the particul~s of the same. The statute

here leaves the debtor, w i.th tne duty of' j.ndentfyins those pe r s cn g
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(creditors) "hose debts wil be d.i s ch ar-g c d by his assets. This

nrovision is also indicative of the interests intended to be. ~.
c a t o.r e d for by the ,\c t s 16 <:;) o-F: Ug-nnda's and Le ny a ' r:; b an.cr-up t cy

'~9faul.: further show's that the Barucr-u p t cy Acts thrqugh. ...rut Ec-..~i:

Afr~ca cate~ for the creditozs int~r~sts, viz adjudication of

b anlcr-u p t ov anr!':its c on oe qu.eric e s an d con t emp t of c ou r t ; This

double pun Ls hme n t is in ke e p i.ng with the other of Lt s f un c t Lons ,

in particular, enforcing certain standards of" commercial ili1~Oi'Glit~;

It is r-e c ornme n dc d here therefore that the pun i s bme.n t, for

See i:. io n

t.he 8tater:I~.n\. OT. af:fa~rs is to be submit.ted s lro-z l "] also hE'

ext e n.Ie d since the debtor who may need an expert to help h i..n .i.r<:\~l

ti'1S ::;tatement will need money to pay to", exp or t; an d <: .in c e La i3

. d .a.i.r o "', y :U7. financial problems he ~:0 ~e t

:." such t.h o court sh ou Ld not g Lvo a :fixed p e r-Lo d

but rather a LLow the debtor to submit the statement of af:-:'aix's

is r e a s on cb Le , \The period which is reasonab19 to ~e ler~

to the cou.r t s riis,;.cetion),

because ~t h a s been ah own.•. that s ta t eme n t of' <:;.:~airs ar-c costly

BACIIITT,\:.'1 SINGH et al V GAILEY ROBEHTS 61. The s t a t erae n t of

af'fa i.r-s of about ten hand written pages cost~( Sh.2,74o/'~O

to ~e prep-~.~e~ by d tL" <.L Q an a vor.a .e.
J

In 198!f it j ~ more cxpen s i.ve ,

........ /?~



1:): 2 FInST MEETING OF CilEDITOnS

Fo~·teen days after the receiving order ~he ofEicial
ti·

Rece i ver is supp os ed to corrvcne the first meeting of c}"e'ii tors.

Se~~tion {if}) of tile three countr:i.es' barikz-up t cy Acl.e cLc ar-Ly

states t~e fun ct r 0:1. o i: t~le r:leetin.~,-:as enabling the court.
decide cr~ ~ow best the debtors p~operty is to be distr~buted

among the creditors. The official Receiver must give thr-eo

days' notice to the debtor of the time and place of the

appoLnt ed meet Lng , h'hich notice can be delivered to him

pez-s oneLl y or throu:;h a prepared post letter. The debtor emst

attend such ;-;cct i.;1,3. failure OT whi.ch he is deomed :suil ty

of cont er.rot 01' cou.rb, This provision th:2ouSh in;;:ce11i.1S w i th

t.he 30c1;-.:.1 f'unction under scrutiny has various ahoz-t corrrang.s,

i.n "that the Law assumes that communication by pos t in East Af'r Lc .

is as developed as i11 E\~<'lland. The writ~r sU6~ests that. thi::.;

section should be amended to give the debtor adequate time.

PUBLIC EXAi-U::,TATlo:-r-~ ..

Once a receivins Order is made the court will appoint

a day for rle pubLi.c examination of the debtor. Section

17(1) of' all the statUl:e3 (Bankruptcy) provide that tlH~

f'unc t.a on of this examination is to examine the debt oz- t!'J
and his property

conduct,h1s dealings with proparty.L The importance of this

provision in protecting the creditors property is clearly

stated and elaborated by the various sub$ection f:or example

section 17 (8) provides that the debtor is to be examined
is

upon oath - the essence of: this ito expose him to a criminal

offence viz, pe:;"jury if he ecrrcee.Ls any f'act concerning his
,

property which would be dGtrimental to the creodi.tors assets.

Secti?n 17(~) f'urther provides that f'ai1ure to give satisfactory

answers amounts to contempt ot~ court lastly section. 17{ 12} of

the Keny~n Act provides that an advocate of' th~ debto~ may



~tt~~~ C'. pt.•.blic ~:v:a~ir-.'\t.:!o!lr-'.lt will ~l)t qnes t Lon the debtor

or adc'ress the court, one then we·nders the idea behind allowing

~t adv()tat.e during th", examination. In the lip.ht :)f· the

C.n".!1.cial position of the debtor it ie cnLy f'e Lr' ':"0 ~epeal

this provision ~o thct the 'pre~cnce of an advocate is

SCHEME OF ARRfu~GEMENr

The Bankruptcy Acts 62provide for an :i.rrnnediat0 pO'3ition

where by the debtor against wh om a receiving order has been

made May either before adjudication submit propo5als for a
#

comp on ic aon or e cherne of" ,arrangetllent whLc h if a ccep+e d by

the requisite majority will have the effect of disposin~

of the bankr-up t cy proc eed Lngs al togeth0r". HO\"ever) it must

be Luted t:"1at t'.e fact that "there has been an accept arice

out a pu.blic examination. This as will be shown. in chapter

three amoant e ttl a violation arrd non-cr-e cog'nacxon of" one> of

'yE" c ommer c ia1 moz-aLi ty ~ Since the s chemo is a r eauLt of

r-.egoti.ationR between the debtor and his creditorss it should

be governed by the prinuiples of freedom of contract and

theref"o"t"e shor.Ld not cnce accopted by creditors be follo;';~~d

by a ?ublic ~x:aminatio~.

If the cocrpcsLa t Lon or scheme of" arrangement is .re j ec te d

by the cr-odit or-a the d,:,Lf:or is n.jjudgcd bankrupt ",1.10se.l·f1~al;t(.-::
is to vest his property in a trust.ee appoi.nt ed by the credi t or-s ,,'.,

The trustee thereup takes over from the official receiver

the duty ,')f a.rs ernbLf.n g the deoco.r !s assets for equitable di.s •.rirJut

on aIT,,)_''; his creditors. It is obvmous tv the reader ~~r

•••• ""..••• /::;7
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whose interests the t r-ust ee is likely to champion having been
appointed by the creditors. The courts' int~rpreGation of
pr-or.isi.ons er.abLi.ng an aggrieved ·;.ebto:r.'to pe t i f i on tn- court

r~incas~ th. trustee dea!s i~properly with ~is pro~~rty v cl?arly
indicates that the trustees lire appo i.nt ces of the cr ed i t ors E'lO,

mnst +:hE'r~~f)react on their behalf. The courts in }~t J_fr'~_cc'9
"have misused Lheir discretion of modifyi~g, reversins or

c orifirm.ing acts of the trustees which d ebt ors ccmp La in of.
fhis misuse has led to injustices on the part of the ~~btors
who h&ve not successfully involked the provision for their own
benefit inst e ad the trust ees make un just @n-;rir'onmerrts f rcm t h e

#

sr.r-p Lu s of assets for example such was mace .ir, t.h e ':'.d~'::· of
t; :: 1..

BARKATP.I 'i::';L9 um~_TL V cm'l~ISSIc:.N~~~_Q.~...ll;CCf':1i.. TAX. '-")where
the debtor's overall liabillties 'were Sh.S ,700/- while h i.s

assets weze wo rth 49/)00/- yet he did not recover the di f f er-c r.c e
It is clear from decid~d cases that in practice the

bankrupt is Dot entitled to the surp:lls remC)iuih.g C:1~:';er

payment in fu}} of his cT'P0itor. For exampl-= in RE A DIBTCli:

~X~~.J'j:-1.~EDEB~OR V DODhELL., 65 where the issue was to wha t

extent if any, the bankrupt could call the trustee in
bankruptcy 1;:;0 accoun t for his manag eaicnt <.l.nd d i.spo si t ' ;'T} ~,:

Herman J,' stated the ~osition in th~ following wor~s~-
"It seems to me clear that there Wlst be ci~c~mstances
in which the court cnn interfere at the instance c~ a
bankrupt to control the actions of the trustee ••••••••
I need not, I think attempt to define what these circumst-
ances are. They cannot', I think (in the 2bF~I-;J"'.ceof f'rauc.)

justify interference ir. tr.e day-ct oday cJ.dIIlinistrationof ·.;he
estate, nor errtLt Le th» b ankr-npt to question the
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exe r c is'~ by the ~~it~ 0:[ h;~ rliscretion

nor to hoLd bLm accountable fo::- an e::ror of .;udgenent.

Admins t r-ation ~n b enlcrupt cy would b e Lmpos s .ibLe i:f the

'if't1st~€: mus t ari s wer' at;: e ve r y step to t+ie b anlcr-upt :for trie

axe r cLse or his p ox.••.ers and d Lscz-e t r.ons in :::hc 'i1.:ln21.3enent

a nd r-e a.l Lz a tLon 6Eof the property"

The last line. clearly Lrrd.Lc at ca that if the t.r-us t.ees we re

to be accountahle "at ever y step to t.he b arikr-up t for tho

exercise of his powers and discretions'! it would be impossible

t.o a s s ombLe his (hancrupt's) assets for' equitable dLet r-Lbut i on

al'IOn'];tile ·:rcdito:-.:; ~•.h i.ch is the main n oc LaI, .tF:1.Cti.OTt of' tal")
t....••..,

As w i.t h the c omr.iLt t eo of' !~,tGl~::Cuptcy 108' (

reporti:-J.g in 1957, the present I'Triter is of' the ,:'>pi;.:io!1.

that. the East A:f:::-.ican sections sir..ilar to S (69) of the El1.;!.lis~1

Bankruptcy Act of 191'1, should be amended as they do not give

After his adjudication the debtor is supposed to ap~ly

n"'" .1';··~}'"'''''~'''' 69. _..~ .._J...~l.. __ ~__ ~.,';;. On hC"lr:i:!~~ the d""btor' s app l.dcat Lon

the .:!o~1.1:'tmay e i thcr grant or l.~G.fusean absolute order o f':

di.sc.>arge or sus pen-I the opez-a t Lon of' the erdel:" f'o; a. 1J'PI}citi(~d

~ & f~~.l
time- or 61'ant an order subject to any cozrd i,tJ.ons. Hor~

of't en than not) tZ1e courts grant cOl·'i.itional discharges e »

that the ::.I.ebtor-' s pr-opc-r tv corrt Lirue s to ves t in the: tn'.stee

for distribution among the creditors. (see Chapter two).

l:6 Ek~.PDF.:'C. 1" OFFENCES-------~~~--~~~~~
{;ornel:,~rnescriminal sanctions ~re iuvoli<~d ~';!'lena d~i>t')r

conducts his a~fairs in a maImer likely to jeopardize the

•••••• ·/3$
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interests of his creditors, These sanctions are involked

under Pa r t VIII of the three East African Courrt r-de s Bankrutcy

Acts. C:f:fences ar-c c ornm i.t.t ed ~v a per s on who is e.Lr eady an

ac.j'ildicatcrl b anxr-u o t t .:>r is 0::1. the ~"uy to being so a d j udi c a t e d

in t.hn t a receiving or.der has lJE:~Jn made a gaLns t h a..n , or

wh LLe not subject to ad j u d Lca t Lo-r or a r-e ce i.v i.n g ordt:r ",t the

time of the c oeunds s Lon or the mat e r-La L acts becomes e1e subject

of either a receiving order within a specified ti80. The

offences '.•..hich may thus be committed by a bankrupt t or a
,.

debtor who is enroute to b anlcr-up t cy may be divided into t~'lO

groups; t os e wh Lcn can be c ommL t t •.)U a:fte:i~ adju •.1.:l.cat:! on
)

(or p os s Lbl y before adjudication but after t:w me.td:l.'; 0::-"

a receivin~ order) and those which consist or acts co~mittc~

be for-c ba:i':ritpt<...y or the making 0.::- a receiving o r-d e.r , the

conduct in question only be c o.nes criminal ii' bm"::1"tlptey

pr-o c oe-Jd ng s C::1SUE1 and a r-o successfully p~rsued by the creditors,

i ~·1ost of' t.h e s e of f'e n c e s ar e aimed at, protecting the cr-edi t nr s

Lnt cr os t a in that a debtor who deals \"Ii;~l his pr-op crt y j:: <l

mart ...'ier likely to jeopardize the creditors Ln t er es t s .i e ~uP 1.s he .•

TIle first s ect Lon of' part 8 of theSankruptcy acts deals w i th

t'::e c':ebt£)r' s failUr~ to disc,<>yer to the trustee all his

pr-op er ty 70• The ef'fec t of thi.s pr-ov LsLon is seer. in tl:a t the

cr-edi,tors are delayed. r••..•~~:.•c nu i:;pa.iu. in .cull wni.cn is

a;;ains! the v e.ry object or social .fun.ction or oanlcr-u p-ocy Law ••

The ot her- subsections 71 deal w i th fail~lI'e ~o del iver up

to the trustee such movable and immovable property in his
custOdy,7). failure to deliver bOQ!::s or documents relating

to pr~perty to the value c~ Sh.200/- cr if h~ removes any

.••••••••• /: 40
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pJ.:c pe r ty t\vC y c a r-s before the petition for t.ht;' v:\ll]p. of Sh.

7-200/- and above.:> A_1.ype.rson guilty of an o:ffence under

aub oect Lon (1) shaJ 1 I-)eLd.ab Le to Lmpr-Ls onmerrt ~or ""\t'er.lIu.::i

"'4e xceed i.n g t.hr=-e years. '

An und dscbar ged b az.lcr up t c omma t s an offence if'he ohtains

credit of Sh.100 wi~houl info~ming that person he is an

1" db' t 75uric a s cna.r ge an·rr1.'p. This is so restricted so that the

debtor does not incur mor~ liabilities or debts whi~h he misht

be unable to discharge,thus defeating the object of this branch

of th~ law relating to the distribution of his assets equally

among his creditors5 This financial un~~ of Sh.l00 was fi~nd
as early as 1840 76 ill En gLand, when the then e con omi.csitl.lat.j on!'!

made it reasonable. Today this figure is um:-e.e..listici~~ t'"1e

subsection(b)of the same section intends to protect the interests

of the creditors so that the bankr-upt ~s not allowed t.o chause

his trading name because if he docs so he is likaly to enter

Lnco business r-eLat Lonsh i ps which are de tr-Lmerrtat to the interests

of the creditors in that there are all the chances of

contracting more debts thus making it difficult to pay cven the

first lot of ~redjtors. It is also an offencA to fail to
preserve assets. 1'1 The Of'fenc:.:em:1y be committed in the
foltowing instances; ii' he (th~ bankr-upt ) makes gr-atu Lt.oue

dispositions of property, if htl sells fiuch property ['or much

less the market price, if he pays a b~ti.ing debt Long over-due

and if he is a partner and when still a partner of a firm he

uses p4rtnership property to pay a ~r1vet~ rtebt. If h~ obt~ins

A.1.......... ~.I' .l
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property OH c:;;cd.it by fr2.'..ld ':B'or on pretence of carrying on

bus i.ne s s or he oavns 79proper~;y obtained on credit EO he shall

b e gui.Lt y (f all of'f enc e and L_3.ble t o imvriso!J1D.ent for a -.;e:"m

+ l' f' 81nOJ excee( lng lV6 years.
~

The foregoing di s cus s i.or.o has shown that the scc i.aL

f'unc t i.one of ass enib l i.ng the debtcrs property for distri but, j on

among his creditors has been carried out to great hei~hts.

This has been done and. achieved through the court s

interpretation of various provisions as well as the legislatures

refuspl to amend the law even where the provi s Lon s ar-e

manifestly unjust on the part of the debtor.

• ••••• e/"4.3
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oap Lt cLi sm, t:::'Clcin,::;or c re di t bc c a.ne a common fe'&t'J.2.~e. This

had the e~fect of increasin; the chance of financial

ernba r.ra sment anorig the de b t o rs (the trade :;"8 ','/l.10 relied on

t·-"'--dp)- -- -"' . ~hese d2~tors, as e~~c~~ed in a
ca~~t~li~t ~cde c~ ?rod~ct~:~, vera seen as a dis~rsce to

prooc:ty to be 2s2e;nbled an~ di3trib~ted amon~ hi2 cred~t0_s.

a f r+ s}; st:rt in business 0:::' ot he rwi sc , T::is ri.{;ht to a

de~tors ~hereby t~eJ ~re enabled to Get cles:r of t~eir

a fresh on a cle?r footing ••• tLi.ab.i Li.ties ;::10. to s t i.ct

5ar..~-,.'_ntcy Law in the COf.1:~lCn13.\'/ Ju r-i sd i c t Lon , h.enc e in :':e:1;/2..,

i~ t hat it e r;a..b l.e s wo r t hy debt o z-s to s ecuze fresh starts 1:::

the.!_r lives :r-=e of the load of obLf..jat Lono ',hich tl'~e=r h ..v e:

.incu r re d , The word s "wo r-t hy debtors" will be undo r s t ooc or.c e

a discu~sion on discharse provisions Clre given because only

"W02.'t:1Y"in the sense t hs t t ne y have nc t acted contrary to

••••••• I#~
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commercial morality as understood in a cepitalist mode of

production.

The a i m of this C'18.uter 5 s to e xarn.ine whe th e r this so~~.el

function of bankrupr..cy Law is ?roperJ.y carri'?d out. The w:::oite:r

will sU6;2St r-ef'o rms nec e s sa ry .vhere the ac t v:ill D2 ae er, to

fatL sho z-t of the e xpe c t a't L on s of the legisle.tors wh o enacted th

Barik ru o t c y Acts in East Africa. I'hd s Lr, e s se nc e w.i Ll Lnv c Lve

an analysis of the philosophy of rehabilitation in both

En,3lanc. and .2est Africa, i.e. the extent to which rehabilitation

of the debtor is a Le ga l myth, and - or, reality. A look ~lt

the .'-;c:..stA::Ll.C:::L'1 Bankrup t cy Acts , their cons t i t ut i oris and

ot~:cr s t ot ut e s as 'sell as d ec Lde d ClJ.S2S will help in ans·:iF.:::~:~r.~G

tij~ ?Er:lex~n~ question.

RehE'.bilit2.-:ion has been de:::'nec. e.s the 2.'e3t("J:-'..::.~ior..01 3..

~e talk o~ rehabilit~tine the debtor we mean ~e5t~ring him

to his f'o rrac z- position aft e r he hu s disch;~rG€:d all h i o

oblir;ations to the creditors. This is wha't t he :'..eGisleto1.'s

had in rrund wheri cnic t i n; this branch of t he Law and .;he.t_

should be the first considLr~tion o~ the ca~rts ~hen

Howe ve r , th·. p o s i t Lon is quite d Lf'f'e r-e n t Ln t h e.t t h e se o r'ov l a i o-i

are ir ...t e rpre t e d only to sui t th0 Lnt e re s'ts of tn.,; c r..d ; t o za ,

that is, ir. dj3~eg2rd of the ri~nt tu give the debtor a freah
start in life.

The various definitions of bankruptcy, the hi~to:'ical

background of bankrup t cy law, the various prov Lai.on s of t h.

3ank~t~)tc~T Acts ':111dt hc c ou r-t a Ln t e rp re t at Lon of the same go
'.Ll"'-'

to show that chis social function of bank r'up't cy jd s ignored..
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~he tio s i t:i.!Jns~,fte!' bankruo t cy ~roceedif"1 -:s c orn-ieno s is

t hc.L the deo·~:o.c is in :re':"~ f':'T'_3.1C:J.:~l d i f'f'Lc r Lt Le s f anc h e.s tc

oric e

r;,;:-i d o::~.L :11~ ci').ch debts he shocJld b e f::Cf:::ed 8
~
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After reeding the Banfuptc~ Bill for the'second time in

1925, the Attorney General poLr.ve d out that the priviJ.ege of

glv i.ug the LnsoLverrt 1ebtors a fresh ::~tart 'on a clear .footing

'~.ftE:r cLeazLng, their .i.iabili ties had t o be limited., He ae.i.d .

"Bankaup t cy a s a IJriyilege which is granted to Lnao Lverrt

debtors Hhe:r,cb,,·they a re enabled to sta:rt e. fresh •••••. I "

j.t !.:: tl1erefo:':"e oi' srea,tes'''; irl?c,.;:'tance that the cond; t Lozs

unde r which the privilege is gi.vcn should be CR.,';:~(:fnJ.,~y
I~ "

limited. ~~n

This pri v-ilegc, as will be shown beLow , has been so lir.:rlted.

A look at the definitions of bank.rupt cy uvailatle5 as ',:,'el1 as

the hi2torical backgrcund of this bxanch of the Lo..1,7 v:ill [~ho';,-

that the ca rda.na'l i'tU1ction of Bankru-it cy Law was and has been to

erisu.re that th(~ deb'tor" 3 a.sse t s are prop er'Ly e.sscmbl ed and

dist::'i. buted amori.; the credi t or-s, It is f ro-n thi.s bacl-:f;:::'o:,:nd.

that the rec..d2i' mu-t see and unde r-atcnd the ho..lf hea2.~tedness of
~ ,8. I re.,jd

start in business. Even where provi :'3:1.onsappear on the face

to enablo the debtor to ;et a fresh start their provisions and

cour-t s ' a.ttitudes and hence their Lrrt erp re t vt Lon of 'the ae

Dl',)v::'s:Lonsti':,ral'~ ;;:'-111 a.ich .i.nl.errti.on s .•

3 ~~E:V...3I:SIT.'\.TJOU: p~T.rTION TO DISCiL·L:S~...- ....

A oankrup t is 9.8su:-'ed of his rehabili t:.;.~;ion once 8:1. absolute

the debtor nur t pet i.t Lon hinself 01.' any or tr.G creditors mucf

file a petition agaf.nat him in the Hd.gh Court which has the

. '"
• • • • ./ -4-'7
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P~~ITION

The poLrrt fron \'J.'1icha bankrupt debtor .may ] 00 ~ f'o.rwar-d to

a new sts.rt; Ls the t:'.me i:1. Vlhi~h he fil..es his !Jet:.t Lon f'c r
I'"...,

bankruptcy reJ.ief~ or when <:. "')etitLon :.s filed against him by

the ~::-ed.it ::Jrf:. 7 The rfbtor's p et ation in e ssenc e calls in t r.e

a i d of t~y· c our-t to a s sembi,c S'..lC;1. aase t s as he h&.8 and trom

the, l'e~:.lise money to l'e~J2"Y his c re dat or-a so t:--~:::'~he (;2.D 8t.::"l,·t

e fresh fr~e of those obli3~tio~Se In a nutshell the debtor's

petition constitutes an act of' banz rup t cy ';hich COu .. -cnc es

bo.n}::cU~itC7?:;:'oceedings, wh..c h in t urn B.re me·;;.ntto 1'e8,:lt in Go

d.iacha rr;e thereby e nabLtn-; a debtor to h:-:.78 2 ::.COS;l ;}t&.:ct l:'l

be shown ve:.:y few dcbt or-e are seen by the couz-ts 8.8 ce serv .1'...':;

The statutes provide that the cred:..tors before petitionin3 the

c our-t riu s t be owed at Lea s t 1000/= and ii' two 0:'" morc ~:ccd=- t~ :s
I /.

Shs. 8
1,000. Having been set in ~nglald in 1869, this smolmt

has been ovel'ta~:en by ecanom.ic realities arid t:leref~ ..'e snr iLd

sum c:;~lEm no c 2 srJ9.ry shc uLd be int r'oduced, othe :c.r~,2e~ i'(; is on]:'

fai:' to give the debt or arroLe t i.mc to repay .','~, ."',., 1 f"\,",/_
!.••1.!.L: .)1_~. 'J\j-

. ~

~h.e :S8l1;~rt~.':,tc=rAc t s provide t bat t:1E c cur-t nay d.ismiss the
10

c~cdi~ors' pet~ti~n: it re~ds;
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nIfthe "ourt is not satisfied the

peti tioning eredi tor's debt or of the act of bank rup t cy,- ,,- . .
-·1 ~";k {

or of the service cf thepetiti:)n Cl' is fl3.tisfied by

the debtor that he is ab'l e to pa~~ILs debtor : . the.
rt d.i.sml t h , .. ,., t··,·1/COli may asmis s ;.~0 creal. t or's pe ~lt.lun"

Since a dd srru naa'L of a petition will amount to having no

bankruptcy pr-oceedf.ng s against the debtor, the yt'ovisi on seems to

be~oncen1ed with giving the debtor a. frE"sh start in that his

former economic and social status remains un_~llter:f}.red·.vi th by

bankruntcy proceedings. In practice hov:ever, this provision

is r~'..~:'eyinvoked by thc cour-ts and when they do so they cone out

1Hi th unf'av our abLe findings. Po r exampLe, in the GC;.SI": of

D~,·. D"-':S ~IBHAI J 'P! T "'L11
_~. ---"'~ . _ t' ;:..._~ • The petitioner was asking the court to
disr:riss the iJeti 't Lori up on the g round that its p re serrt et i.on

constituted Pn abuse of the process of the court and he could

pay the debts complained of, on this justice Pickering pointed

out that although the words contained in the Provincial

Insolvency Ac t , See.tioil 16 (1) are mandatory in fOI';:1.~the c cu rt

has ~urisdiction and will ci-is~~§ a petition which it deems to oe

an abuse of the process of the court. The court excercising

l~,;s discretion rt~fused to G~erai ss the petition even if the

debtor could pay his debt s on Grounds that it was an abuce of

the coarts' nrocess and an order :or adjudication was made.

'--Scctjofi3'{1) (f)12 provides th[d the deb~or coiari t s an

of bankz-u-rtcy vvh i.ch in turn leads to adjudication, if he f:;.L::s

in court a dec Lar-atLon of hi s inability to pay his debts. Rule

9813 ryrovides for the procedure the debtor has to follo~ in

dec La.r:'...ng his inability to pay his detts ... Tris dec Laa-at t on

must be unde xs't ood E..S 5. pro of of tIle' debtor's yea.rn i.n; to be

guided by the court on how best h2 is to discharge his

Li.ab i Lat i.es and start a .l..l"E:;::dl.



. <~
-The following discussion will shov the' half he.r.:.rtedness

of the various provisions in giving the debtor a fr.~sh start, '

thus blatantly showing that the only social f'unct.Lons of c. iJ
grea"'.; concern to the Law is thc..t of aasembLtng the deot or t e

assets for dist::-ibut1.on among-c.redf.tors ,

:3:2 INFAN~~
The statutes do not exempt minors from bankruptcy

proceedings either expressly or by implication,.nor do they give
¥

guidance as to whether such an infant will be subject to

bankruptcy proceedings and if so when, Yet inspite of this)the

courts have for long, declared such infants bankrupt s , and have

aC(;2pted the idea that they too like adult debtors have the

capaci.ty to be adjudged bankrupt. The case of RE ,/;.D3Bl'OR14

illustra.tes the c.ourts' attitude in England which has also be~n

the B~titude in East Africa. In this case the Master of 201ls

stated the following, on the issue as to whether the infants

wer2, or would also be deemed de~tors and thus persons to whom

bankrup+cy pr'oc eedLngs could be insti tutec!;

"There is nothing to my IIiind, in the Bankruptcy Act

which requires or permits the inference that the Act

i3 not inteDded tc ap~ly to infant8 provided th~t in

all cases the conditions stated in the act are

fulfilled. "

.Inn,950 the court of Appeal in the case of HEA DEBTOE15

recognised that an infant could be subjected to bankrupt cy

proc eedt.ngs at the suit of a credi ~.~('-.yto whomthe infant owed

a debt t'lat was legally enforceable and recoverable against him.

In that case an i~lfant failed to pav purc hase td.""{in respect of

trading trtir-sactions in -.,.1.. ~ch he had been engaged •
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Notwithstanding, the earlier decisions ~s to trading by an

infant, it was decided that liability to tax was a debt.
wh:ich the crown could er.:.force, if nec es.sary b~7seeking a

receiving o"t:'der.. Dince this case, nume:rous oth.er infantp

have appe a.red in court on g roundu of their ir.abili -':.y to pay

their debts to their cTedi~Ts and receiving o r-de r s have been

sought aga.Lnst them. 'l'he posdt Lon Ls quf,t~ unfair in thai.; the

infant - debtor may grow up as a very embarrased person, on tOE.
other hand his ~reditworthiness might be impaired in the

commercial world. The result will be that even after the

dischar.:;e of such an infant which is not autor.J.atic but nay be

corid i,tional or denied indef lni te J.y, such an infant ban-erupt .:/:.~:.

not be given a fresh at ar-t i.ngLt.f'e , Before his ad.i ud.Lcat c on,

he might not even have been a t!'8.der Lu the stri(;~r, sense of the

word , and therefore might find it very ha rd to engar;e in any

trade. Perhaps it is only fair that such an infant is not

~:3 !3

subjected to bankruptcy unt i.L he .reachea ma~ori ty age.
1 VIIJUN"~TICS .-Jk. ...;1 \ v

Under Rule 24716 a lunatic like an infant may be adjudged

.~

bankrupt. The Acts provide that such a lunatic will be

"t o appear for, represent or act for and in the name

of the lunatic either generally or in and for the purpo ae

of any par-t rcu L, , A.PPlication OJ- proc eeding, or the exce ,"8 i

of any pa r-t Lcu.La.rright or powe-r-s which under the :\,ct and

r.~les t.hereunde r the LunatLc might have exc erc t se d if he

had been of sound mind~"

Since the rep:..'esentative is not 8.!1 appointee of the lunatic

it is only fai~ for the lunatics ~ssets to be &s8em~led but nu~
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distributed until he is well. Perha s the 'courts would

determine ~~e period in whf.cr, the asset's would remain un-

distributed, but not too long to je0par::iize the Lnt ere at s cr

the credi to::3.

3:4 ~BTOlliL~PR01?ER'tY NC'T A~AlL!BLETO CREDIT0..Be.

In laying d.o'm what property is not to be ddst r-Lbuteu

among the creditors, the Legi~jlature must be seen as havLng

intended to accomplish all their social functions. In

particular as having intended to give the debtor a fresh stal~••
in life once he h3.d paid off all the debts to his vD.riaus

cl'edit.t>rs. However, such an inter:tion is queat Lcriab.Le (In the

grounds that the legislatures have been reluctant in l?me:nding

the provisions r-eLevarrt in giving the debtor a fresh start.

The court s' a.tti tude on the property whtcil i~ not avadLabLe t J

the creditors leaves one in doubts as to the very intentions of

the legislators in 1925 as seen.
j7Section 42 (1) of Uganda~s Bankruptcy Act' for ~x~aplet

provides that;

"The property of the bankrup-t divisible among his

creditors in this .:.c:t••• shall not comprise the

folbH,ing pA,l'ticulars -

(a) Property held by the bankrupt on trust for fu"1.yother

person

(b) The toots' (if any) of his trade and the neceaaa.ry

wearing apparel of hf.mse Lf t his wife and chil drcn to

a value, inclusive of tool's and apparel and bedding

not exceeding three hundred shillings, in the whole,

exceot tha.t in any' case the cour-t having re~t.:.l·d.+o

the bankrupt ' s station of lif2, may orde r -.ihllt this

allowance be increased. to any value not exceeding

eight hundre d snillings in i;he whoLe.,~!



Further Rule 257 (1) of Kenya's Bankruptcy Act provf.dev that;
"Subject to any general or special direction of ti:\e
cou.rt the receiver whf.Le in the .pcase sat on of the
property of thedebtor~ may IL.akp.himsuch allowan::'e
out ·of h.i s property for the support (Ifhi-;i. family as illa·j"

be just. n

Though these· provisiuns seem to leav-e out aome thLng for tl:e

debtor to start a fresh once he 1s discharged. the figures as
to the value of these items are too little to give the debtor
any p~tection. They are no doubt in need of urgent amendment
if the intended protection will be given to the debtor, en
the other hand, the rules allowing the receiver to gi.ve

allowance to the debtor and his family sound qu:tte
humanitarian but since they are rarely invoked. the p!"otectton
is only 1ncidental. The writer suggests that the court.
excercises its discretion fairly so that allowances are made
avad Lab Le for the debtor's family.

Unlike the United States18 where the prop~rty of ~he
bankrupt at the time of the petition is the only property which
is administered for the be.nefit of the creditors, the conver~se
of thi::ris t:r=uein Ea.~t Africa , in that. E:.!l.y proPEr:y,

salary, wages etc which comes to the bankrupt after the pet:tt::'on
(instigation of bankruptcy process) rests in the trustee in

) Bankruptcy for distribution among the creditore.19 In. a
nutshell the position is that in the United states the point
from which a bankrupt may look forwa.rd to a neW" sta::1;i2 the
time in which he files a petition or a petition is filed

..against him. While ill East Afri(;t).th0 petition is uncertain
because a fresh start is only ~oRsible after an absolute dis-
charge orcer (orders which are normally rare as they are dis-
cretional) • . t5b



In view of the injustices done to the bankrupt when even his
after-acquired property vests in the Trustee in bankruptcy
the writer suggests that such after-acquired propertYt wages
etc should be excluded from the list of the debtor's property
available for distribution 'to the creditors. Such after-
acquired property, personal earnings etc, if made available to
the bankrupt, would give him capital on which to build and star
a fresh after his discharge.

The writer further suggests that the personal earnings of
the b nkrupt after adjudication, where such earnings are
required for the su~port and maintenance of himself and his
family should not vest in the Trustee.

In the case of IE vtILSON K;(PArtTE VIHE20 James L.J. put
the position on after-acquired property in uarticular on
personal earnings in England (and so in East Africa)
dramatically wh en he said;

"The general principle always has been that until the
bankrupt has obtained his discharge all his property
is divisible among his creditors. But an exception
was absolutely necessary in orde~ that the bankrupt
might not be an outlaw, a mere slave to his t~~stee;
he could not be prevented from earning his living."
On this, the appe'a.Lby the trustee VIas dismissed

because the trustee had no rigi1t to intercept daIl1B.6esrecovered
by the bankrupt for a personal wrong. Rulings of this nature
are rare, and therefore the courts would address their
minds to the injustices done to the bankrupts by permitting
such personal earnings to vest in the trustee in bankruptcy
they would allow them to retain such earnings, afresh once they
are discharged.
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Section 3 of the 1883 English Ba~kruptcy enacts a
provision which permits the bankrupt to retain his personal
earnings •. Vaughan Williams distinguishing between personal
earnings and business profits in the case of RE ROG3RS21 pointed

"t ...("':;)

out that the only moneys to be retained by the bankrupt for his
maintenance was his personal earnings.

Section 222, 4323 (1) (b), 40 (2) (a)24 and 42 (2) (a)25
all provide for the general rule that all after-acquired propertJ
coming to the bankrupt subsequently upon his adjudication vests
in his trustee in bankruptcy whether coming to him from his

• spersonal efforts, his investments, by right of succ~sions or
otherwise. Nevertheless, the general rule has been qualified
in England, hence giving the' debtor some means of starting afresr
i th 11 kn d·' .I> Cru"'''T V 'KTrI'C~'~T ~ 26 Th d t .n e we own oc "r~ne or ,)ll.ul' .,'J..!.. •. :1I'J~.L. e oc r~ne

-was stated by Lord Esher M.R. as follows:
"I am therefore prepared to lay down a proposition which
has been agreed upon by us all ••• It is this - until the
trustee intervenes all transactions by a bankrupt after his
bankruptcy with any person dealing with him bonafide and
for value in respect of his after-acquired property whether
with or without knowledge of the bankruptcy are valid agains
the trust ee •,,27
The English Bankruptcy Act, 1914 has adopted and extended

this {~~~~jp_~ This is contained in section 47 of the 1914 Act
which reads;

"All transactions by a bankrupt, with any person dealing with
him bonafide and for value in respect of property; whether
real or personal acquired by the bankrupt after the adju-
dication shall, if completed before any intervention by the

• ......../~
trustee be valid against the trustee and any estate or
interest in such



property which by virtue of this act is vested in the trustee
shall determine end pass in such a manner and to such an
extent as may be required for giving effect to any such
transactions."
The adoption of section 47. 1914, English Bankruptcy Act,

the writer submits will ensure that the Law enforces its social
functions.

On adjudication of the debtor his creditorlare empowered to
28appoint a trustee . Q The statutes provides that r

"if the bankrupt or any of the creditors or any other person
is aggrieved by an act or decision of the trustee, he may
••apply to the court, and the court may confirm, reverse or

modify the act or decision complained of, or make such
orders in the premises as it thinks just.n29·

The provision prima facie, seems to protect the debtor and
provide him with a surplus to start afresh after discharge.

H~owever)a close scrutiny of the provision and its ap~licetion by
the English as well as East African courts leaves doubts as to
whether the debtor was ever or is ever entitled to the surplus
after all his debts have been paid. -The courts have eii;her refused
to interfere even when the trustee has acted unequitably or
refused to return such surplus to.the bankrupt even after the
creditors debts have been fully paid.30 On the principles the
courts follow in the event that a surplus is misapropriated by
the trustee in bankrupt cy, HAffi,'IANJ in the case of HE A DEBTOR
EXPJ.RTE THE DEBTOR U DODViELL31 expressly stated that the English
courts will not interfere in the day to day management of the
estate in the absence of fraud.

In.this case' the court, ....vas more concerned wi, th the efficient
administration of the bankruptts estate than the prospect of
the bankrupt obtaining·a surplus which is important if he hcs to
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start afresh . incurring further debts. It is the
submission of the writer, that if a provision was introduced in
the statutes defining the duty owed by the trustee as one of
utmost good faith and one which would give rise to.an action for
breach of duty, such s~lus which is now misappropriated by the
trustee would be made available to the debtors and enable them
to start afresh once they are discharged.

/
.9?.....•.... :



5 SCHEME OF ARRANG E:MENT

Section 1332 provides for the holding of the first meeting
of creditors for the purpose of considering whether a proposal
for composition or scheme of arrangement shall be accepted or
whether it!s expedient that the debtor shall be adjudged
bankrupt end generally as to the mode of dealing with the
debtors property.

Section 1833 further provides that a debtor can only make
a proposal for a scheme of arrangement of his affairs four days
after submitting his statement of aff'airs with the official
receiver. The proposal must be in writing, signed by him and

.embodying the terms of the composition which he is so desirous
to make. If at the meeting a majority in number and three-
fOU1~hs in value of all the creditors who have proved, resolve
to accept the proposal , it shall be deemed to be duly acco .ted
by the creditors34• Acceptance by the creditors of the debtor's
proposal has the effect of disposing the bankruptcy proceedings
altogether. This prima facie sounds good in so far as such a
disposal of bankruptcy proceedings will mean discharging him
and thus giving hi~ a chance to start ~fresh. However, in
practice an acceptance by the majority does not mean anything
in the light of what usually happens. This is so because such
a proposal does not bar the court from continuing w2th
proceedings hence public exa~nation which as earlier pointed
out is expensive and embarrasing on the part of the bankrupt.
Such is not tantamount to giving him a fresh start in life but
only·enables his assets to continue vesting in the trustee in
bankruptcy for equitable distribution among the creditors.

If S 18 (2) of the Bankruptcy Acts is properly applied thus
making the creditor's acceptance final, such would have the
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effect of disposing bankruptcy proceedings and therefore giving
the debtor a fresh start in life.

DISC:!ARGE
A discharge has the effect of releasing a debtor from

disqualifications and disabilities wh Lch in turn have the effect
0\ enabling him st ar'ta f'z'eah in life. A bank rupt applies for his

discharge to the court at any time after ,bei~~ adjudged~
The court then appoints a day for hearir.g the application but
such an applicetion will not he heard until the public exami-
nation of the bankrupt is concluded. The court gives 28 days
notice to the official Receiver and the trustee of the time and
place of hearing which is conducted in public.35 ~o decide
'whether to grarrtor refuse an application for discharge the
court takes into conside~ation~ the following; the length of
time ,~the debtor has been bankrupt, the ,extent of his
liabilities, ano~~t of property available for distribution
amongst the creditors, the nature and circQ~3t~~ces giving rise
to the debtor's bankruptcy, debtor's future prospects and any
attempts made by him prior to the application and likely to be
made by him in the event of a discharge being granted to
contribute sonething to his trustee out of his earnings and the
debtors conduct during the bankr~ptcy proceedings.36 The effect
of the court taking,into consideration the conditions liste~
above, is to deny the debtor 2...11Y absolute discharge which in
effect denies him a chance to start afresh.

S t· 29 (2) f K • B nk tAt 37 - .. . dec aon a enya s a rup cy c , _ :further prova es

that the court has a discretion to either grant or refuse an
absolute discharge or suspend the operation of the order for a
specified tine, or grant an order of discharge subject to any

conditions with respect to any earnf,ngs or . t, '- - - lncome wl.lch may

----"-, ,I ~q
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afterwards become due to the bankrupt or with respect to his
after-acquired property. Table Two below shows that absolute
discharges are rare while refusal of such discharges or
suspension of their operation are quite co~~on sub-section 3

of the same section provides that the court may grant an. order
of discharge subject to any conditions with respect to any
earnings or income which may aftenvards become due to the bank-
rupt or with respect of his after-acquired property which
earnings, income or after-acquired property will be distributed
among his creditors.

This clearly sho~s that the underlying justification for
the discharge is.the honesty and good faith of the debtor in
preserving his assets for his creditors. Such di~c~arg~'is
therefore denied most of the bankrupts because of the strong
presumption of fau~is on the part of the debtors which both
East Afrcian and English courts ~ve adopted. With this in
mind, it is submitted that the idea of rehabilitating the debtor
becomes a legal myth.

Section 3138 of the Kenya Bankruptcy Act provides that
failure to apply for an order of discharge within the period
specified, exposes a bankrupt to punishment for contempt of
court. Nevertheless most bankrupts prefer being punished for
contempt than appear in court twice, that is after the public
examination ordeal. This has the effect of making rehabilitation
of the debtor impossible because it is only in his application
for discharge that the court will consider giving him a
discharge, ~hence enabling him to start afresh in business.

In view of this , it is the submission of the writer that
debtors should be entitled to an automatic disc11arge on the
expiry of tv/oyears from the date of ad j uddce.t Lon since VEry few
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debtors apply for their discharge for reasons ranging from
ignorance of their right to apply for the same knowledge of the

ocourt~' str.ctness in giving absolute discharge, to fear of being
ex"posed to public ridicule as the one they have already been
exposed to during the public examination as applications for
discharge are heard in public.39

The statutes provide that the bankrupt may obtain his
discharge with 'a certificate to the effect 'that the bfu~krupt was
caused by misfortune without any misconduct on his part40 such
a certificate if issued amounts to an absolute discharge. In
practice however the writer learnt that certificates Qf misfortune
are not given in East africa.41 The case of DEVJI V'I'NEl'JTCHE
OVEESEAS HANDEL42 is illustrative. In this case the debtor had
been dr.lve n into bankruptcy by an economic crisis in 1962 when
the price of cotton goods which the debtor dealt fell in the
world market. On these facts one wou Ld have expected a certi-
ficate of misfortune to be granted but on the contrary it was
not, nor was all absolute discharge given. Infact discharge was
delayed for five years.

In England on the other hand certificates of misfortune are
nonnally given but on certain conditions. Harman L.J. in the
case of RE A DEBTOR43 gave the conditions for granting such a
misfol~une he said;

-;
"In'ordeY'to grant a certificate one has to find that there
is no misconduct: One has also to find combined with that,
that there is t? ~isfortune. If one either fin~s some
degree of misconduct or'an a. baenc e of misfortune then no
certificate will follow.
In this case the bankrupt claimed that the action pf·the

stock exchange in suspending dealings in ce=tain shares was a
"misfortune" within the meaning of the act, which caused or helped



... 61 -

to bring about his bankruptcy it was held that his bankruptcy had
not been caused by "misfortune" but his own conduct in dealing
with shares by buying them on borrowed money thereby placing
himself in a position of great vulnerability in consequence of
which he was exposed to debt and bankruptcy when the stock exchange
suspended dealings in those shares a certificate of misfol~une
was thus refused.

Lord Esher M.R. on certificate of misfortune in RE LORD
COLIN CA:NIP:3z:f2bsaid·•••" ,,',rhenthe bankruptcy is not solely

the result of some accident over which, or over the direct
conducing causes of which the debtor has no control, it
cannot be said to arise from "misfortune".
In other words, the provision refers to "pure Misfortune".
It is r-ec ommende d that East African courts follow the section

strictly as long as the legislator has not repealed it in that
where facts show that the bankruptcy was not solely caused by
the bankrupts' fault the court should grant a certificate of
misfortune. Such a certificate amounts to discharging the debtor
absolutely and therefore giving him a chance to start a fresh in
life.

Insistence that the bankrupt pay at least 10 Shillings in the
.,pound is unrealistic and only serves to prolong the bankrupt's

agony thus denying him a chance of starting afresh. This
provision should be repealed in that the bankrupt is unlikely to
get 10 Shillings in the pound when he is still undischarged,
through any other means other than borrowing.

THE CIVIL. AND P:;UAL SAnCTIONS AGAINST AN UNDISCHARGED
BANKRUPT.
Both civil and Denal Saoctions are applied when a bankrupt

deals in a manner lik~ly to jeopardize the interests of the
creditors. • ••••••••• fo-2t



Civil sanctions in particular include such dishbilitics

as undischarged bankrupt is exposed to. These dis~bilities are

contained in the Da~:ruptcy Ac~s as well as in other Acts. Some

of these disabilities continue even after the bm~crupts' discharge

for upto five years.

The:::;esanctions, expecially criminal ones, influence the

court in discharging the bankrupt and in most cases a discharge

....-illnot be given. Even after imprisonment or a fine depending

on the offence hence making the chance of starting afresh of the

debtor completely impossible.

DISQUALIFICATION OF A BANKRUPT
In both England and East Africa, many disqualifications

(disabilities) f'o Lf.ow in 'the walce of banlcr-up tcy , Such dis-

qualifications have the effect of delaying the debtors right

to a fresh start in life.

The Barikr-up t is normally disqualified from acting as one

who is not a bankrupt in various fields.

Section 101(1) of all the East Africa Bankruptcy Acts

provide that;

"wh er-e a debtor is adjudged bankrupt, he is disqualified

for - (a) being appointed or acting as a justice of the

peace or -

(b) being elected to, or holding or exercising the office

of mayor or 6ember of local authority council, school

committee or road board.1t

4/J:Section 188(1) Kenya's Compani~s Act not only prohibits

und i.s cbar-ge d bankrupt from acting as a director of any company

but also prohibits such a director from directly or indirectly

.takLng part in the management of any company except w Lth leave

of court. . /.-~
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Default in complying with provisions of this section renders the
undischarged bankrupt liable to imprisonment for a term not I

exceeding two years or to a fine not exceeding ten thousand
shillings or to both such imprisoTh~ent and such fine.

Paragraph 2 (b) of the fifth schedule to the Local Govern-
ment Regulations 196345provides that no person shall be
qualified to be registered as voter in elections to local
authorities if he i.san undischarged bankrupt having been adjudged
bankrupt or othe rwtse declared bankrupt under a law in force in
Kenya. Since an undischarged bankrupt cannot vote or be votedwho
for as a councillor, he cannot become a mayorLis elected from
among the elected councillors.46 Further,section 101 (1) (b)47
provides that if one is elected to or holding or excercising the
office of mayor or member of a local authority, school co~~ittee
or road board, then he shall be disqualified and his office will
thereupon become vacant.

Section 12, sub-section 3, of Tanzania's Local Government
Act48 provides that;

"No person who makes a composition or arrangement with his
creditors or, who becomes an auditor of the authority ••••

,..

shall be appointed to or continue to be a member of an
authority. "
Section 9 sub-section 1 (e) of Ugand~'s Urban Authority

) Act49 provides that a person shall be disqualified for election
or appointment as a councillor if he is a person who has been
adjudged bankrupt or has entered into a form of composition with
his creditors. Sub-section 2 of that section provides that the
disqualification of such a bankrupt will only cease if the
bankruptcy is a.nnuled or if he is discharged with a certificate
of misfortune or after the expiry of five years after his
discharge or if he pays his debts in full.

•. •.•••• e •• / ~
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Section 27 sub-section 1 (a) of the Banking Act50 provides
that a person who is an officer of licensed bmlk or licensed
financial institution shall cease to hold office if he becomes
bankrupt 0:' suspends payment or compounds viith his creditors.
Contravention of this provision renders one guilty of an offence
punishable with imprisonment for a term not exceeding six months
or a fine not exceeding five thousand shillings or both such
imprisonment and fine.

Accordingly ~~ Kenya's constitution51 section 35 sub-
section 1 (d) a person shall not be qualified to be an elected
.member of Parlaiment if at the date of his nomination for

election ~e is an undischarged bankrupt having been adjudged
bankruot under any law in force in Kenya. Ne Lther can an un-
discharged bankrupt qualify as a nominated member of Parliament
because according to section 33 of the constitution, only those
members who would qualify to stand as elected members can be
appointed by the President as nominated members. Further, an
undischarged bankrupt will be denied his voting rights under
section 43 sub-section 2 (b) of the constitution and thus will
not be in a position to vote in parliamentary election let alone
be voted for. In the same spirit and strictness the Ugandan
Constitution provides that;

"No person shall be qualified to be a member of the National
-; Assembly who •• (b) has been adjudged or otherwise declared

bankrupt under any law iD force in Uganda and has not been
discharged. II

A bankrupt is also disqualified from acting or being
appointed a trustee in bankruptcy or of a tru.st estate53• Further,
if a bankrupt is an advocate he cannot continue enjoying the
benefits of a practicing certificate.54 Section 37 sub-section 1

••••••••. a ./,' ~5
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of Tanzania's Advocates Act55 similarly provides;
"An adjudication in bankruptcy of an advocate shall ooerc.te
immediately to suspend the practising certificate if (any)
of such advocates-for the time being in force and such
suspension shall continue in operation until the certi-
ficate expires or the adjudication in bankruptcy is
annuled.
The disqualifics.tions stem from the old English attitude

towards bankrupts. A bankrupt was a social failure and a disgrace
to the society and therefore seen and treated as a second class
citizen in that once a person is adjudged bankrupt he looses the
trust and confidence formerly due to him by virtue of his
position of responsibility. The retention of this attitude by
East African statutes is unfair in that when a bankrupt is
discharged he should not continue to be subjected to such
disqualifications especially those which state that he remains
disqualified from holding certain posts until five years after
his discharge. The effect of disqualifying such a bankrupt even
after his discharge is contrary to giving him a fresh start in
life because once he is discharged he should be freed from all
perso~liabilities and be enabled to start afresh.

The sanction of fine or imprisonment attached to a bank-
rupt who fails to honour the terms of the disabilities only delays
the bankrupt's discharge and is not tantamount to giving him a .
fresh start. In East Africa for exa~ple, bankruptcy proceedings
(which ultimately lead to a discharge, and hence some hope of
rehabilitation) will be stayed until a fine is paid or he 'has
served his term'of imprisonment. The position is that since the
bankrupts personal earnings as well as his after-acquired property
vest. in the Trustee in bankruptcy, one wonders whether the

..... i 6i>



Trustee will pay such fines without jeopardizing the interests
of the creditors. Since the trustee will not part with any

.
moneys or assets to discharge the bankrupt's liabilities the
bankrupt will be denied a chance to starting afresh.

In view of this, it is recommended that the part of the
provisions dealing with disqualifications extending to five years
after discharge be repealed as it denieS the debtor any chances
of starting afresh.

BANKRUPTCY OFFENCES
As already pointed out in this section, bankruptcy offences

are committed when the bankrupt's conducts his affairs in a
manner likely to jeopardize the intere·stsof the creditors.
\{hen this is done; criminal sanctions such as fines and imprison-
ments are imposed. For example, all the East African bankruptcy
Acts provide that any person guilty of an offence under sub-

56
section 1 shall be liable to imprisonment for a term not
exceeding 3 years. The same section further provides that if
any offence is committed under sub-section 1 (m) Cn) and Co)
the bankrupt will be liable to imprisonment for a term not
exceeding five years. What constitutes a bankruptcy offence is
listed down under Part VIII of the East African Bankruptcy
Acts. (A full discussion of these offentes will be given in
chapter III of the thesis). The writer learnt from Messrs
Desai and Bosire 57 that if a bankrupt has been guilty of any
offences under Part VIII this in itself influences the courts in
awarding absolute discharge orders necessary in giving the debtor
a chance of starting afresh. Since rehabilitating.the debtor

th~_ was among.o\manyobjectives of the
legislators enacting this branch of the law, it is suggested
that the term of imprisonment be reduced probably to one and
three years respectively and the courts' attitude towards a

/67
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bankrupt who has been convicted thus denying him discharge,
changed, since such a denial amounts to punishing the bankrupt
twice.

From the foregoing, it is clear that in an effort by the
courtgto ensure that the debtor's assets are properly assembled
for distribution among creditors, they have ignored the
bankrupt's right of rehabilitation once he has discharged his
liabilities. The provisions providing for the debtor's re-
habilitation do so in a ha~f-hearted manner as most of em have
been overtaken by present economic realities. ~t is only by
amending some of these provisions and the courts changing their
attitude towards the bankrupt that the debtor will as was
initially the intention of the legislators be given a chance of
starting afresh.

• ••••••• / ~8



TABI,E TWO (II)

DISCHAF.GE ORDERS

I
YEAR GP..ANTED UN- GRUJ':r3D St.113JECT TO REFUSED

CONDITIONALLY SUSPEUSION OR
CONDITION

,

1968 2 41 4-

1969 3 16 -
1970 1 10 -
1971 - 10 -
1972 1 2 -
1973 4- 5 2

1974 1 3 -••
1975 - 10 -
1976 4- 9 ,-- --

1977 - 2 -
APENDIX xxV-
SOURCE AnNUAL REPORTS OF THS REGISTEAR GENERAL

•••••••• • ./' ~9'



- 69-

CHArTER THREE
ENFORCING CEl1TAIN ST!-JJD.'\.RDSOF

'COMMEPCIAL T.10HALITY

) INTRODUCTORY SECTION
This chapter deals with the third last of Macneil's

social functions of the law of bankruptcy in East Africa (Part
of the Common Law Jurisdictions). The chanter involves a
discussion on how this branch of the law enforces certain
standards of cornmereial morality. To show how this is done, the
writer will attempt to answer the f'oLlowi.ng questions. Firstly,
what is co~~ercial morality, and ~ny should certain standards
of comme rcial mo rali ty be enfo rced? Secondly, how has or how is
commercial morality enforced by the 'law of bankruptcy in East
Africa? Thirdly, has the enforcement been effective? if not,
why? and how should it be done?

I: 1 CQf/['"IERCLl!.LMOEALITY AND TTS ROL3 IN THE ECOnm.1Y
The mode .of production in East Africa is predominantly the

capitalist one whose motto is the maximization of profits.
Profits are best maximized through credit trading. In other
words, credit ensures that profits are'released within the
shortest time possible and ploughed back into the process of
manufacture, distribution and hence maximization of profits •.---Money lending or c ~edi t becomes very crucial in this chain of
maximizing nrofits.

~> ~-

undue delay so that this chain of profit making is not broken.
Howeve r , suchcredi t must be repaid without

The law of'bank rupt cy ' and r f.n+pa r-t i cuLar- the concept of commercial
morality ensures that tAis chain is not broken. Like all other
branches of the Law, the Law of Bankruptcy protects the mode of
production hence the very interests of the ruling class -

promulgators of those rules.

....../ ~
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In a nutshell, commercial morality ensures that the debtor
,pays all that he owes the creditors through the rigaurs of

bankruptcy proceedings. The debtor who also interferes with his
property which on adjudication vests in the Trustee in bank-
ruptcy for distribution among the creditors is also dealt with.
He is either imprisoned if his conduct is proved to be against
commercial morality or sometimes fined. Such a debtor is also
disqualified from holding positions of trust and responsibility
as long as he remains undischarged.

Holdsworth recognises the importance of enf'o rcLng certain
standards of commercial morality when he w.ri,tes:

"At all times t.here w'ill be persons whose morality is so
much below the average commercial mo~lity of the age, that
they do not scruple to take advantage of the credit which, in ..
reliance upon the existence of that co~~ercial morality is
given to them. If it is advantageous to co~~erce that
standards,of commercial morality should be high, and that
credit should be given, it is necessarJ to bring home to
such persons in the only which they will feel the conse-
quences of their conduct.1"

The.bourgeois or capitalist commercial morality requires that
the standards of commercial morality be high and credit be given
if commerce is to be of any advantage.

As a result of,these high standards of commercial morality
demanded, the debtors are made to feel the consequences of their
commercial immorality or misconduct in a number of ways.

LAW OF BAHKRUPTCY: ENFORCIrm CO;.-r"IBRCIAL r;lORALITY

The debt or+s- whose commercial morality is proved to be so
much below the average commercial morality of the age viz, by
failing to repay debts due are subjected to bankl~ptcy proceedings.
In chapter one 'iie saw that either the debtor2 or the creditor3

•••••• e/?O
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may petition the court to make a receiving order, that is,
subject the bankrupt to banlcru.ptcyproceedings. At this point
it will be noted that this social function is so closely
Lrrt erwoven with the second one that it needs no further
elaboration as such elaboration would amount to repetition. The
fact that enforcing certain standards of co~~ercial morality
is an extension of the law's function of ensuring that the
creditors are duly paid from the debtor's assets as has been
recognized by various writers. For example James Philips
observed;

"The purpose of the law of bankruptcy is twofold, first, to
ensure that the distribution among the creditors of what
property there is, is fair and that it is proportionate to
the a~ount of their claims. Secondly, to give the debtor
a chance to make a clean start discharged of his liabilitie:
Having observed the connection between this social function

and that of assembling the debtors assets for distribution among
the creditors, this section will only look at those provisions
which, strictly speaking, ensure that the debtors discharge
their obligations. They will also include those provisions
which restrict the debtor from interfering with such assets in
a manner likely to deny the creditors of the same or delay such
distribution, hence bankruptcy offences and criminal sanctions
attaching. Last1;r- a look at the provisions o;r'disqualifications
and disabilities will show how commercial morality is enforced.

COUMERCIAL MISCONDUCT LIKELY TO -INVOLVE

THE DEBTOR IN BANKRUPTCY PROCEEDINGS.

Section 3 of (1) (b) of Kenya's Bankruptcy Act5 provides
that;

itAdebtor cOnL'TIits an act of bankruptcy (which has the effec"
of begi~~ing banKruptcy proceedings against him) in each
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of the following cases ..•.••if in Kenya or eLsewhe re he
makes a fraudulent conveyance, gift, delivery or transfer
of his property or any part thereof."
This is so prohibited because if allowed it would al10unt

to delaying the creditors which as seen is not only contrary to
commercial morality of the bourgeois but even more serio~s. and
also contrars to the very core of capitalism - profit maximiza-
tion.

In the same vein and for the S&11e reasons it is an act of
bankruptcy for a debtor if with intent to defeat his creditors
departs out of Kenya, rer:lainsout Kenya or departs from his
dvvelling house or otherwise absents hinself or begins to keep

6house.
COTtlI':2RCIAL l,!ISCOEDUCT OF TH£ DEBTOE LIKELY

TO DIVOrcE CRII.lIN ..'\L SAHCTIONS

A debtor will be liable to im~risoTh11ent,or a fine, or both
if his conduct a.mounts to an interference with his assets before
the l'eceiving order or after which inte::,ferencehas the effect of
d'e Lay.i.ng the distribution of such assets or a comnj.e t e denial of
such distribution. Such interference bre~s the chain leading to
maximization of profits and the courts ss well as the legislatures
have severely dealt ',"/ith it.

Mac'neil, has divided the offences which a debtor (undischarged
bankrupt) may cOmTIit under three heads firstly - the informational
offences, secondly, the property offences and j;p.ird,h.ead whi.chhe
offence against the commercial morality. This last head is the onE
that concerns us here as the other two h2ve been discussed in
preceeding chapters.
Offences against con~ercial morality are aimed at preventing kinds
of business conduct tinged wi t h f raud , The tenn fraud here is
used in the sense it was aUDlied and defined by Justice Maughan



in the case of RE PATRICK & LYON LTD7 when he said;
"fraud" connoted actual dishonesty InvoLvfng according to
current notions of fair trading among commercial men, real
moral blame."
Under Section 138 (1) (i) of Kenya's Bankruptcy Acta, it is an

offence for a debtor either after the presentation of a bankruptcy
petition or within two years next before such presentation to conceal,
dest0Qy, mutilate or falsify or to be a privy to such concealment,
falsification of any book or document affecting or relating to his
property or affairs. If a debtor is found to be g~y of this
offence he is liable to imprisonment for a term not exceedL~ three
years.

Under Section 138 (1) (m) of Kenya'S Bankruptcy Act10 it is an
offence for a debtor two years before petition or after petition
but before the receiving order either by false representation or any
other fraud to obtain any property on credit without paying. Under
Section 138 (1) (n) it is an offence to obtain by false pretences of
carrying on business or trading, any property without paying for it.
The debtor will also have committed an offence if he pledges or
disposes of any property which he has obtained on credit and has not
paid for.12 If the debtor is proved to be guilty of any of these
offences he is liable to imprisonment-for a term not exceeding five
years.13

The issue of intent to defraud is crucial in these offences and
the debtor must therefore prove the absence of such an intention in
the light of the time when such offences may be cOmmitted, for
example, two years before the petition, many debtors have been con-
victed under these offences. Th~ reasons is that many of these
debtors do not deem themselves bound to preserve their property or
assets before the making of a Receiving Order, while others are not

......l '?:#



aware that dealings '"liththeir property two years bef'o re the peti tic
amounts to an offence. Although the bourgeois standards of
commercial morality requires the debtor to honour his obligations,
the debtor should not be punished for what he did so many years
before a baD-~ruptcy petition was presented. If commercial morality
is to be taken to allo~ the debtor to disCharge his obligations but
without unduly harrasing him the law will be seen to serve its
purpose better.

Under Section 138 (1) (v) of Kenya's Baru{ruptcy Act14, it is an
offence punishable by three years imprisonment for a debtor to
continue carrying on trade or business knowing himself to be in-
solvent.

Insolvency was defined by the court of Appeal for East Africa
in the case of R' . INUBHAI AHIN 16 to mean inability to pay Suo. 20/=
in the pound on the unsecured liabilities.

It is also an offence against commercial morality to contract
any debt provable in bankruptcy without having at the time of con-
tracting it any reasonable or probable ground of expectation of bein
able to pay it.16 The meaning of reasonable or probable ground of
expectation of being able to pay was given in. the case of

llY. HOHANLAL paPAL 17 where the court of appeal 'said.
1While it is no doubt, to some extent ordinary business usage to

pay existing debts from subsequent profits if the only '!flay of paying
an existing debt is by incurring a fUrther debt whfch there is no
reasonable or probable ground of expectation of being able to pay
except by incurring another debt, then in our opinion, ti1at falls
within the mischief of the pragraph Section 137 (1) (t) it could not
have been the intention of the legislature in enacting paragraph (t)
to impose no limit on the extent to which Peter may be robbed to pay

Paul. It is a matter of degree. If there is a reasonable or probable
••••• /·'15



expec t.abf.on of being able to pay an existing debt in the ordinary
course of business, then that does not fall within the paragraph.
It .1.S not an answer-, however, to a charge under the section for a man
who kne~ !l~nself to be hopelessly insolvent to say that he expected
to swindle someone into supplying him with goods which he OIDuld sell

, '

to pay the existing debts!'
This section aims at protecting not only present creditors, but

also would-be creditors. In that debtors are prohibitted from in-
curring further debts to pay existing ones, for this mischief, if
allowed wo ukd continue indefinitely.

Under section 135 (a) of Tanzania's Bankruptcy Act18, it is an
offence against com~~roia:::_ morality for a debtor to obtain credit to
an extent of Shs. 100 or more. This section and injustices attaching
has been discussed else'\!lhere.in the thesis. It only suffices here tomention

(that the courts have extended the meaning of obtaining credit to
include both goods and money with the result of having many debtors
convicted and punished under this provision, Justice Wilson explained
this as having been the intention of the Leg Ls.La tur-e in the case of
GORDON DAVE VB19 when he said,

" I believe the legislature intended the words obtaining credit
-to include the obtaining of either property or money. I, can

conceive of no good reason why an undischarged bankrupt should
be allowed without disclosing his condition to borrow money above
the prescribed undt , but be precluded from obtaining goods on
credit."
Reasons for prohlbitting a debtor from obtaining credit are obvious

and among them is that if he is allowed to obtain credit, he is likely
to incur more liabilities which to the disadvantage of the creditors
has the effect of denying them tijeir

....... ·/76
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share in the debtor's assets for the more creditors there are, the
fewer are the chances of being adequately paid their debts.

Other offences tmder commer-cial morality include the bankrupt
d f 'di' ~i d't 20, including the extent of his insolvencye rau ng 11 s cre ~ ors
by gambling or by rash and hazardous speculations21 or either by
qulting the country or making preparations to do so.2a Such
conduct shvuld pe probibitted because if the debtor'.is allowed for
example to increase the extent of his insolvency by gambling there
are all the chances of losing even the little money or assets he
had, thus denying the creditor of the same. Further, quifting the
country is also disadvantageous to the creditors who might not
manage to follow his assets (debtor's).

Courts in East AfI'lle-";'have been at pains to prosecute any
bankrupt who is guilty of any offence against commercial morality.
T~e Registrar at Sheria House in'one of the interviews with the
writer said most bankruptcy proceedings are stayed until after the
bankrupt who is gui.Lcy of any of the offences against commercial
moDdlity has been convicted, sentenced and served the term of
imprisonment or paid the fine. Inspite of the absence of any
mention of a fine as an alternative or additional to a sentence
of imprisonment in the penalty section of the Bankryptcy Act, the
courts have imposed them Such a fine was imposed in the case of
aG.8. GILL VR 23 where O'Connor C .S. and Justice Rudd rejecting the
dic turn in IN 110HANEED ALAJi2.4OfucRVED THAT THE COURT HAD power -to·
inflict a fine if it considered it to be the proper sent~~ The
idea of a fine being a proper sentence is ridiculous because the

Jebtor's assets are in the hands of the trustee in
Bankruptcy and therefore he cannot properly discharge his obliga-
tions of paying such a fine unless he incurs further liablities
which, as already shown is itseelf an offence ag~inst commercial
morality.



- 17 -
The words of Sir Barclay Nihil in the case of ItV HOHANMED A~6

clearly illustrates this ambiguity of imposing fines in Bankruptcy
where he said;

"The penalty section of the Bankruptcy Oru...L.ua.u.c..:applicable
to Section 138 makes ne mention of a fine as an alternative ••••
to a sentence of imprisonment. It is true under section 27
(3) Penal Code the magistrate's Order with regard to a fine is
not ul1;,Cd. vi.ct:ti ou't I cannot believe that it is either proper
or expedient to apply that sub section to offences in bank-
ruptcy where the bankruptcy ordinance itself excludes the power
to impose a fine. Exclusion is obvious. An adjudicated bank-
rupt having no estate of his own a fine imposed on a bankrupt
means a fine on his trustee in bankruptcy and if recoverable
could only be recoverable to the prejudice of his creditors,
since this won't be done it will mean sending the bankrupt to
prison for a further term in default of paYment."
In view of this double punishment the writer suggests that the

courts should restrict themselves to the penal section in the Acts
which excludes fines.

DISQUALIFICATIONS AND DISABILITIES OF THE BANKRUPT
These disqualifications are contained both in the Bankruptcy Actl

and other statutes including the constitutions. Once a debtor is ~
adjudged bankrupt he becomes a second class citizen and is dis-
qualified from holding certain positions of trust and responsibility.
He does not only become an economic out-cast (for bankruptcy pro-
ceedings are geared towards punishing him for his un-economic conduct
or commercial. immorality hence the need to discard him from the
capitalist ~y.s)tembut also a social outcast). Once he is so dis-
qualified, he id luoked down upon by his own society.

Such disqualifications and disabilities from managing any
27 28 29company' b~ing a director of a company being elected a councillor

.. 1 no
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30 31 3?or Hayor or being a Lawy er- or a justice of' the peace ..•

etc must be seen as punishmen.ts for his commercial misconduct

and since these persons form the medium class bourgeois the

must be punished.

SCOPE or COiI:,m~CIAL HO:<ALITY

The above discussion has clearly shown that commercial.

morality is a term restricted~to the commercial morality of the

burgeois - hence the creditors. In other w or-d s tho role of the

Law of Bankruptcy of ensuring that the creditors are duly paid

their debts ,.,ithouthaving any regard for the debtffli This

disregard o:f the debtors, and in particular as to h ow they arc

to discharge their liabilities has led to enomous injustices

on their part. It is for this that the \rriter suggest the term

commercial morality be extended so as to ensure+tha t. such

principles as freedom of contract are given their due place in the

law o:fBankruptcy and also to ensure that the debtors are not
runduly harassed in repaying their debts by being given inadequate

time or otheruise. It should also be extended because its

restricted application has led to a disregard of another of the

Laws soc tal, :functions t viz t giving a debtor a chance to start

a fresh once he has disc~arged his obligations.

Under section 3(1)(g) 32 the debtor commits an act of

bankruptcy i:fhe fails to. comply ''lith the requirements of a

Bankruptcy notice. As already pointed out the consequences of

non-compliance are not properly displayed on the notice, and

also the time given for compliance, viz, seven days and three

days for the counter claim, set off etc is too short in view

of our communication system. This amoun t s to unduly harrassing

the debtor and should be r-ev Lewe d to aL'Low him adct},ntetime •.
A
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Under section 1,~33, the debtor is given inadequate time to

attend the creditors' ';meeting and yet punishment for contempt

if he fails to attend. Such failure is treated as commercial

m Ls conduc t and in v i.ew of the influence any misconduct has on

the mind of the judge in deciding whether to give an order of

discharge, I am of the opinion that the time or period of

notice be extended.
.•. "Under section 7(3) :> •. the court may discuss the creditor's

petition if it is satisfied among other things that the debtor

is able to pay his debts. In practice this is halfUly the case

for the courts do not discuss such a petition but rather have

the assets of the debtor vest in the trustee in bankruptcy

and bankruptcy proceedings continue as though he had declared

his inability to pay. If commercial morality would be extended

to cater even for the debtors, the fact that the debtor is able

to pay his debts: would have the effect of discussing the

creditor's petition and thus discharging the debtor '....h Lch has

the effect of giving him a chance to start a fresh in business.

The principle of Freedom of Contract wh Lch is oth er-w i se adhered

to in other branches of commercial Lat.•..is completely d i.s r-egar-ded in

the Law of Bnnkz-uptcy through out East Africa. For example even

wh er-c creditors accept a scheme of arrangement the courts __

continue to carryon the Public Examination to ascertain that the

debtor has 'not been guilty of any commercial misconduct so as

to refuse him an order of discharge. 35 The acceptance of

such a scheme by the creditors is rendered futile. The

strictness of the courts of carrying on public examinations is

contrary not only to enforcing certain standards of commercial
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morality but also denies the debtor a chance of starting

a fresh, a chance whi.c h is only poss ible on. discharge (absolute) •

are

The statutes provide that the surPlus of the debtor's assets
lot h b i.d 36to be given to them once the crea~ ors ave een pal •

Howovor- in practice such sur-ptivs is never given as the courts

interpretting this provision "/1 narrowly see themselves as

not being bound to interfrere in ,.,hat the Trustees do in the

absence of fraud (which is not easy to prove to the satisfaction

of' the courts.)

This has had the result of' the trustees using surplus wh Lc h

would otherllise help the debtor in starting a fresh on their

own, If commercial morality 'vas extended to· cater for the in-

te~L~ests of the debtors as ,.•ell it wouLd be against standards

of commercial morality in bankruptcy for the trustees to rob

them of such assets.

Lastly when a bankrupt is disqualified from talcing up

employment until five years after discharge suc~ituation

only amounts to d eLay i.n g the creditors since th b.anlcr-up t 's----
after acquired property as we LL as personal earnings should ~~

in-the-trustee in banlcr-upt cy ; This restriction as against
------

commercial morality whi.ch requires the debtor to repay "That he

Olies as soon. as he can so that profit making is not delayed.

This d Ls cu.ss Lon has shown that commercial morality has

been restricted to the bourgeois corrunercial morality w i th the

effect of un duLy harassing the debtors through either its

strict application by the courts or the-ir failure to apply it 0

It has .also boen seen that if this function of enforcing

certain standards of commercial oorality was extended to mean

the commercial morality of all the parties concerned, (debtors

and creditors) the law would pe:form all its functions without

as it is, disregarding its role of' reh~bilitatillg the debtor •

• • • • • • • / .p-1o'J
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CHAPT:E.1{ ]'OUR

R:t,FOR~ _AND CO;CLUSION

1 niTRODl:CTORY :,ECTIlH

The fore~oing chapters have shown that the law relating to
bankr-up t cy in East Africa has not fully Given effect to it's very
social functions. Though oricinally the legislators spelt out
the law's objectives as securing that the bankrupts assets and
assembled for distribution among his creditors, ensurine that the
debtor is given a fresh start in life and ensuring that certain
standards of commercial morality are maintained. The above
discussion has clearly shown that Rlmost all the provisions of
the bankruptcy Act a-nd rules are geared towards protecting the
creditors' interests. In other words the law has only Given
effect to two of its functions, viz, assembling property for
distribution among the creditors and maintaining some standards
of commercial morality ~Ihich IDeans making sure that the creditors
are properly paid their debts by the bankrupt as they fall due.
As already noted this third function of enforcing commercial
morality reinforces the function of distributing the debtor's
assets.

The second function of rehabilitating the debtor once
he has l'aid all his debts has been ignored. This ignorance has
taken various forms, firstly, refusal by the legislators to
amend those provisions which prima facie ensure that the debtor
is given a chance of starting a fresh-and much presently has
been overtaken by economic realities. Secondly, the courts'
attitude towards the bankrupt as a social outcast and an
offender, and finally the courts interpretation of the various
provisions which would otherwise have the effect of giving the
debtor R fresh start in life thus rehabilitating him.

It is with this background in mind that the writer will
in this chapter suggest any reforms necessary, that is, an
alternative approach to the law of Bankruptcy which will as it
were ensure that this law caters for all its social functions
without catering for some in disregard of others. The reform
is intended to take different forrrls;firstly by amending existing
j.r-ov i cLone , secondly, enacting new provisions where the' law is
silent 011 some important issues, which may take the form of

subsidiary legislation and finally repea~ing certain nrovision~ __
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Which the writer Ceels are unj~t t. either the creditors or
the debtors.

4: 2 ALTERNATIVE APPROACHTO THE LAW OF BANKRUPTCY IN EAST AFRICA

In the tnee chapters already discusse~ the shortcomings oC eacb,
oC the provisions discussed were given and some suggestiona
on what could be done brieCly given. In this section the
writer will only point out those shortcom~gs in the key
provisions that need real urgent attention iC the law oC
bankruptcy is to be seen to give e££ect to all its social
:functions.
The object o£ re£orm is mainly to suggest what could be done
to ensure that the law gives eC£ect to its three social
£unctions. Suggestions given will also take care oC provisions
which are not directly concerned with the social £unctions but
rather with fairness, that is, where a provision is unjust or
unreasonable.

412:1 PERSONS WHOMAY BE UNJUDGED BANKRUPT

In the preeding chapters, it was noted that infants like
grownups, may be adjudged bankrupt. This is submitted as unf'aj
on the part o£ such inCants as their credit worthiness becomes
doubtCul and questionable in the commercial world with the
possibility o£ such in£ants growing up as embarrassed persona.

Rule 247(1) o£ Kenya's bankruptcy Act, provides L'\thata
lunatic may be adjudged a bankrupt whereupon he is
represented by a manager who acts on his behal£. Since such
a manager is not instructed by the lunatic (who is a sick
person anyway) it is only Cair that bankruptcy proceedings
are stayed until such a lunatic is pDoperly healed and as in
criminal proceed~gs can conduct his own defence.

This is o£ particular importance e'S;.peciallywhen the bankrupt
(lunatic) has to submit his atatement of affairs or &nswer
questions during the public examination Cor he is the only
person likely to know why he .ealt with the property in
question the way be did. Alternatively the rule could be
repea~.d thus exempting lunatics £rom bankruptcy proceedings.
The writer learnt 2 that in practice the court will not allow
bankruptcy proceedings to be convened by a creditor (who is the
only person who can petition the court to declare the lunatic
bankrupt) aga~st' a lunatic. Since the law onppaper (rule
247(1) i. di£Cerent from that obtaining in practice, justice
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PROJ-'lillTY AVAILABLE }I'OR DIBTRIBU'llIGN TO CHEDITORf;

'+Uno er L:ection 23 and Section LI3 t.b e pr0pE:Tty of the
bs.r.kr-up t 0 Lv i f'iole Flmr,n~ his crer1i tors h as been fOO "ri(leJ y

defined to irelude almost evpry cone vahle thing. Present,
futur~irherited property and Good~ in the possession of
the b:,nkrl1pt in his trRde or business by consent of, or
pernission of the oVlner under circur1stances that he is the
reputed owner thereof are all included.

Thi~ famous reputed ownership clause has been retained
in bClnkruptcy law to ensure that the creditors nre fully
paid without having regard to the riGhts of third parties.
In view of the injustices caused to such innocent third
p~rties the doctrine of reputed owner should be done away
with in the law of bankruptcy.

After acquired property of the bankrupt also ests in the
trustee in bankruptcy. This as has a~ready been pointed out
only defeats the debtors riGht to re~abilitation or chance
of at ar-t i.ng afresh because it is only w i th such property
that once he is dischareed that he can start afresh in business
or otherwise.

, ,
If the law is to give effect to the function of re~abilita-

ting the debtor after acquired property should not rest in the
trustee in bankruptcy if the present assets of the bankrupt
can adequately discharge his liabilities. In the liGht of
the attitude of East African courts in giving absolute
discharges, it is unfair for the after acquired property,
inherited, vesting in the trustee in bankruptcy.

It is also common knowledge that personal earnings of
the bankrupt also ests in the trustee in bankruptcy for
distribution among creditors in East Africa. In England on
the other hand Section 53 of the 1883 English Bankruptcy Act
provides that such personal earnings which may include damages
awarded as a result of a personal wrong will not vest in the
trustee in bankruptcy but will be retained by the bankrupt
for his maintenance and that of his family. Courts in England
have maintained this position, a good example 'is the case
of 'Re: ~',-,~)~(:~~ •••••• /84
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It is clear from this observation that sometimes East
African legislatures have followed English legislature blindly
to the detriment of their ingabitants. It is therefore
suggested that Section 53 of the ~883 English bankruptcy Act
be enacted in the East African Bankruptcy statutes so as to
have some regard for the bankrupt's family. Such personal
earnings could also be used by the bankrupt to start afresh
in business.

Property coming to the bankrupt subsequently upon his
adjudication either through personal efforts; his investment
or by right of succession Y'ests in the trustee in bankruptcy.6
This provision has been strictly applied and interpreted by
East African courts, wh~~l~the courts and legislature in
England have evolved a~ke to qualify this strict provision
the former in the case of Cohen V Mitchel17
by enunciating the famous doctrine in Cohen \J' Mitchell, and
the latter, in enacting Section 47 of the 1914 English.
Bankruptcy Acto This Section, it is submitted .s~ou1d be

( ,It:enacted in the East African bankruptcy Acts~ .,It is so enacted
and interpreted properly by the courts it will give the debtor
a chance of starting afresh in business. Section 47, as far
as is material, reads;

All transactions by a bankrupt with any person dealing
with him bona fide and for value, in respect of property,
whether real or personal acquired by the bankrupt after
the adjudication, shall, if completed before any intervention
by the trustee be valid against the trustee and any estate
or interest in such property which by virtue of this Act
is vested in the trustee shall determine and pass in
such a manner and to such extent as may be required by
giving effect to any such transaction.

PROPERTY NOT AVAILABLE FOR DISTRIBUTION TO CREDITORS
~ East African bankruptcy statutes8provide that, property

held by the bankrupt on trust for another person shall not
.be divisible among his creditorso

•••••••••••/85
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Further, they provide that the tools of trade and necessary
weaving apparel of the bankrupt and his family will not
be divided among the creditors.9 r:

The limit set as Sh.300 for the tools of trade, weaving
apparel and bedding is too little and unrealistic in present
economic position and in view of the provision is in need
of urgent revision so that as orginally intended will enable
the discharged bankrupt to start afresh in business. The
writer suggests that the figure be raised to at least £500
in the case of wea~ng apparel and bedding of the bankrupt
his wife and children, and a limit set to at least £250 in
relation to tools of trade when the bankrupt has sucho The
court could also be given a discretion to increase both the
suggested figures if the circumstances of the case call for
such an incremento Alternatively, there could be introduced
a machinery, such as subsidiary legislation by which the
figures can be raised from time to time depending on the
rate of inflationo

If the power given to the,court to order the allowance of
the bankrupt to be increased under Rule 257(1) of Kenyats
bankruptcy Act was properly exercised the law would, as was
originally intended by the legislators when enacting this
law give effect to its social functionso In particular) it
would give the debtor a chance of starting afresho

The ActslO further state that the bankrupt may apply
to the court if he is aggrieved by any act or decision of
trustees, and on such an application the court may confirm,
reverse or modify the act or decision complained of or make
an order as it thinks just~

This provision, primaface, seems to protect the debtor
and provide him with a surplus to start afresh because he may
claim such surplus from the trustees. However, as already
indicated, the courts in practice have narrowly interpreted
this provision to completely deny the bankrupt a right to petition
the courto
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In the case of RE A DEBT-'>J.1-_EXPARTE THE DEB4QR V'CttD.ODW.ELL.,11
justi man Clearly stated that English courts were not to
inte fere in the day to da management of the estate in the
absence of f • In view of the difference between the law

~and practice the writer suggests that this provision should be
amended as it does not give the debtor the statutory protection
he is entitled to and as the 1957 committee on bankruptoy
observed such is not tantamount to giving a debtor a fresh start
when even the surplus which should otherwise be given to him

f~'(\ t.(tI IA iI"~,'" l\...l..ito enable him start a fresh is _~ - misappropriated by
the trustees, thus unjustly enriching themselves~

The wide discretion given to the courts under this provi-
sion is not :in keep~ with the object or social function of
giving the debtor a fresh start in life nor in enforcing
certain standards of commercial morality, firstly, because such
surplus as exists, once the creditors have been paid in full,
is not given to the debtor to start afresho Secondly, commercial
morality requires that the bankrupt pays his creditors what he
owes but not to be unduly harrassed - retention of such surplus by
the trustees amounts to financial harassment of the bankrupt
because once he is discharged he will not make use of such
surplus in starting afresh, as he would otherwise have done had
the 'trustees acted in good faith. On this I suggest that there
should be enacted in the bankruptcy acts a provision requiring
the trustees to act in good faith and in case of breach to be
severely punished for breach of a statutory duty. In this way
the bankrupt would be assured of some surplus to start afresh
once he is discharged and would not mind his earnings vesting in
the trustee in bankruptcy because the surplus will always be
given to himo
THE PETITION

Either the cred1t5i or the deb:bor13may petition the court,
to appoint an official receiver to take care of the bankrupt's
assetso

••••87
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The debtor's petition amounts to all act of bankruptcy
which precipitates bankruptcy proceedings. The creditors petition
on ~he other hand, must show the commission at least of one act of
bankruptcy by the debtor as already discussed in Chapter one.
The creditor must be owed Shol,OOO and when two or more creditors
join in the petition they must be owed an aggregate amount of
Sh.l,OOO. This figure was set in England in 1669 and since
then has not been reviewed in East Africao In the circumstances
it has become unrealistic and has also been overtaken by
economic realities. Today bankruptcy proceedings cost more than
£75 ('advocates', Auditor's and valuer's fees excluded)14 and
in the light of this, it is not fair to expose or subject the
debtor to bankruptcy proceedings which will involve him incurring
more expenses than the debts. Though in keeping with the
function of assembling the debtor's property for distribution
among the creditors, it ignores the other function of giving a
debtor a fresh start. The writer thus suggests that debtors
should not be subjected to bankruptcy proceedings when the debt
they owe only amoUnts to Sh.l,OOO. Instead they should be given
time to pay such moneys, because with such time through
harambeed spirit of the family members and friends the Sh.l,OOO
would be raised and paid to the creditors. From the Registrar
of bankruptcy the writer learnt that in practice the courts will
allow bankruptcy proceedings to commence on the grounds that the
amount owing to the creditor(s) is only Sh.l,OOO. Hence) the
Section is superflous and in view of this, the figure should be
raised to £150 and a machinery for adjusting this figure when
necessary should be introducedo

East Africa has been lagging behind other countries in
amending the law to correspond with econom~crealities as well
as contemporary legal thinking. England, fci~example, has increase
the figure to £200 while Australia has increased the figure to
the equivalent of our Sh.5,670.

Section 7(3) of the Bankruptcy Act provides that the creditor
peti tion I:Jlay be disN'1ssed if the court is not satisfied with the
proof of the petitioning debts or of the Act of bankruptcy or
is sa tisf:'iect'by' 'the debtor that he is able to pay his debt •
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In exercising their discretion the courts refuse to dismiss

the petition, even where it is obvious that the creditor has not
proved his oebts to the satisfaction of the court, or has not
shown the existence of a~ Act of bankruptcy or when the debtor
is in a position to pay his debts, on the grounds that a
dismissal of the petition will amount to an abuse of the court
process. A proper interpretation of the words 'constituting an
abuse of the courts' process' it is submitted would have the
effect of discharging the debtor, hence giving him a chance to
start·afresh without jeopardizing the interests of the creditors.
Failure or refusal to dismiss the petition here, amounts to an
abuse of the court process and not vice versa. As was the
position in the case of RE DES~IBHAI J. PATEL15
PROCEEDINGS AFTER THE PETITION

%n a bid to protect the creditors' interests the legislatures
went as far as adopting English provision not in keeping with the
East African, context. For example under Section 3(1)d16 it is
an Act of Bankruptcy for the debtor with intent to delay or defeat
his creditors to depart out of any of the East African countries
or being out of any of these eountries to remain out of them, or
to depart from his dwelling house or to begin to keep house. The
origin of these two offences; viz, 'fleeing' and 'keeping house'
is the continent and later England where merchants practiced theml'
being foreign to East Africa these offences should not be included
in our statutes since they only help the courts in unfairly
assembling the debtor's property by unjustly and wrongly
interpreting this sectiono

The offence of fleeing which amounts to an Act of bankrup~
should be done away with since any debtor who attempts to flee
out of the country will be dealt with by the department of
immigration (which exists in all the East African countries). In
other words the fear of the debtor absconding with any debts
is no longer felt by the creditors therefore the law which here
appears archaic should be done away with if bankruptcy law will
be seen to give effect to its social- functions as this offence,
upon which bankruptcy proceedings are commenced only delays the
debtors chance of starting afresh.

. .
4 .' ,.}.< ~
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under section 3(1)g of the acts, where a creditor has
obtained a final judgement or final order against a debtor for
any amount, or for which execution has been stayed, and has
saved on the debtor.'in any 9f the East African countries a
bankruptcy notice - the debtor commits an Act of bankruptcy if he
fails to comply with its ·requirements with 7 days of service or
to satisfy the court of a counter claim, set of on cross demand
within 3 days. Being the most exploited Act of bankruptcy by
creditors who have no other avenue; the 7 days period period is
too short a period and s6 is the 3 days for the counter claim,

. set off especially if the debtor has to seek legal advice. T~
Section has erroneously been based on the assumption of fast
communication system in East Africa, while it is conunon
knowledge that letters in the remote parts of East Africa take
more than two weeks to get to their destinations.

In view of the injustices likely to be done to the debtor,
the writer recommends the time of compliance to be extended to
21 days and that of the counter claim , set off etco extended to
seven days.

Further, the courts should be given a discretion to extend
such time when necessary for purpose of doing justice to both
the debtor and the creditoro In view of the hardships a debtor
is exposed to if he fails to comply with the bankruptcy notice,
the writer is of the view that such notices should not be
regarded as standard form contracts but on the contrary to have
the ~consequences properly displayed. Such would amount to ensur-
ing that all the social functions are taken care of for the
debtor should pay but not to be unduly harrassed for example
in giving him very little time.

Upon the making of a receiving order the debtor must
submit a statement of affairs.1S The time given to the debtor \/
to submit such a statement is too short especially when the
debtor has to engage an expert, for example a lawyer, an
accountant or a valuer.
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The punishrrEnt set viz; for conterrpt of court in both Kenyaand Uganda

if he fails to complywith this section is unfair and as in Tanzania should
be done awaywith as it is contrary to enforcing cer-tatn standards of
canrercial rrorality one of the law's cardinal fUnctions-,-because the debtor .
is unduly harrassed by being given inadequate t irre,

Fourteen days after the receiving order the official Receiver is sup-
posed to convene the first rreeting of credi tons. 19 '!be official Receiver
will give the debtor three days notice of the tiroo and place of the n:eeting
which is delivered to him either personally or through a prepaid post letter
the latter being the rrost conron methodused. Failure to attend such a meet.Lng
exposes him to puniahIrent for corrterrpt of court. The Tanzanian position seems
to be fair as 60 days are enough for the letter to get to the debtor. On the
contrary the Ugandanand Kenyanprovisions completely ignore the fact that
cannunication systan is not so wel.I developed as in England fran where they

copied this provision. This is erroneously based on the ccmmnlaw principle

that a letter which is correctly addressed and posted will be received by the

addressee on tine. This, it is the submitted writer is contrary to the

judicature Acts 20 Kenya's S3(1) of the Judicature Act, for example requires

an adoption of English Lawsonly in so far as the local circumstances allow.

This was clearly explained by DenningL.Y (as he then was in the case of
NYALILTDV A.G~en he said: "This wise provision should, I think be liberally

.construed. It is a recognition that the comon law, cannot be applied in a
foreign land without considerable qualification. Just as with an English Oak

so with the English ccmron law you cannot transplant it to the African Con-
tinent and expect it to retain the tough c~a'Ve?eoev W£'lIe.L. tt: Irzc.s .»:
England, it will flourish indeed but it needs careful tending. So with the
conron law it has manyprinciples of manifest justice and good sense which

can be applied with advantage to peoples of every race and colour all the

world over: but it has also manyrefirements, subtleties and technicalities

which are not suited to other folk. These offshoots must be cast away. In
these far off lands People must have a law which they understand and which they

respect. The comon law cannot fulfil this role except with consideraQle·quali-

fications".

The wise words of Lord Denningrrean that we are not bound to follow can-

IIDnlaw principles, e. g. on carmun.ication, blindly but should amendsuch prin-
ciples or do awaywith them when injustice will be done to the carmun.ity if
they are applied. Since such injustice is done by limiting the tine the
writer suggests the tirre to be increased in both Ugandaand Kenyaso that the

debtor is not punished for contarpt of court unjustly. It could be increased

to twenty one days.
• •••••• /91
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Section 1722provides that after the receiving order the court appoints

a day for the public examination of the debtor. Under section 17 subseetion

8 the examination must be madeupon oath - essence of this is to expose the

debtor to the offence of perjury, if he conceals any fact conserrung his pro-
perty section 17 (9) of the Kenyanact exposes the debtor to punishIrent for

contempt if he fails to give satisfactory answers. The Ugandan;and Tanzanian
Bankruptcy Acts have anitted jhis section since it is not clear what "a

satisfactory answer" means, since the rreantng always depending on the parti-
cular judge as justice cardozo 23 observed that law is what the judges do in
court whereby they are influenced by such instincts as social demandsand
beliefs. This section should be repealed in the Kenyanstatute for there
is no justification retaining it. Section 17(12) of the KenyanAct 24, pro-
vides that the debtor's advocate will not address the court. In view of the

financial problems the debtor is already experiencing, this provision should
be repealed as there is no point of engaging a lawyer (whois hard to get and

whocharges exhorbit ant ly ) but one whowill not perfonn his duties which in-
clude addressing the court during such a public examination. Debtors are also

compelled during the examination to answer questions of iucrimdnating nature.

As already noted under section 18, a debtor against whana receiving order
has been rrz~~may either before or after adjudication submit proposals for

a canposition or schedule Of arrangement. Such a scheme if accepted by the
requisite majority and approved by the court will have the effect of disposing
of the bankruptcy proceedings altogether. In practice this is not the case
because even after acceptance by the creditors the public examination is nor-
mally carried out even where the courts approves the scherre such does not have
the effect of disposing of the proceed~ngs but instead discharge is delayed
25 This is infact a IIDYetowards defeating the legislators' fnJepti,Qp.:3-., viz;

that once a schedule is agreed upon by the requisite majority such
acceptance should be treated as final and hence requiring the debtor to be
discharged absolutely. Public examination should only be carried out when

the requisite majority rejects a scherre. Alternatively and IIDre~rtantl

the public e~nation could be done awaywith in small bankruptcf.es as it eli-

cits no more information other than the one already with the official receiver

in the debtor's statement of affairs.

• S\T, of-
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This has successfully been done in Australia. The position today is that
the public examination is a waste of the courts' time if the schemeis al-

ready accepted or in small bankruptcies, it also defeats the laws function
of giving the debtor afresh start because such is delayed by the public
examination and such public examination may influence the court to deny a

debtor whowould otherwise have been given an absolute discharge (as the

wayhe answers or addresses the court mayinfluence the court in deciding
whether to give a discharge or not)26

6 '!HEDISClIARGE

After his adjudication, the debtor must apply for his discharge to the

court. The court, as already observed, exercise its discretion in granting
a discharge. Nonnally absolute discharges will not be granted, but con- .
di tional ones whiChare delayed for years. The courts erroneously believe that

such delays will act as deterrents to wouldbe bankrupts. SUchan attitude

is also based on the prenise that most of the bankruptcy have been untrust-

worthy in disclosing the whereabouts of their assets. Absollute dischar-

ges are also rare because such wouldmeanthat the after acquired property
of the debtor will cease to vest in the trustee for the benefit of the
credi to"'lS. This in itself is wrongbecause very few people are likely

to learn f'rrm/other's Infact roost people will not cease trading or carrying
on a business and borrowing funds simply because others have been unable
to pay the funds and have been exposed to bankruptcy proceedings. This is
very true incase of a person who is being adjudged bankrupt anothery·,time

other that the first, meantng, that although he is aware of the proceedings
and what they entail business cannot survive without credit .facilities to-
gether with this refusipg to discharge the bankrupt so that his after ac-

quired property continues to vest in the trustee is contrary to giving the
debtor a fresh start. 'Wi.th these shortcanings and those already discussed -

discharge provisions are in urgent need of revision so as to have the most

~rtant consideration as rehabitating the debtor once he has paid off all

his debts.

The statutes provide that the bankrupt mayobtain his discharge with a
certificate of misfortune. 27 However'it has been observed that these arerz.neeer

given in East Africa;. In view of the intention of the legis{tures in en-
hancing this branch of the law; viz; that such certificates be issued when
the bankruptcy has been caused not by the debtors misconduct but by misfortune

and circumstances beyond his control, the writer reCOOJIEndsobservance of this·
provision strictly by the courts, which has the effect of enabling "worthy"

debtors secure a fresh start in life.
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East African courts should also change their altitude which ex-

aIplified by the' case er GlANAN SINGHV. OFFICIALRECEIVER28
'and instead adopt the doctrine of l.Uldischargeability of obligations.
In that when a bankrupt fails to pay debts due to illness or other
factors beyond his control should be discharged with a certificate
of mfsror-tune,

On discharge provisions which at present are unsatisfactory,
the writer suggests that the bankrupt be entitled to automatic dis-
charge on the expiry of two years fran the date of adjudication
Autcrnatic discharges were Introduced in Australia (1966) and in
NewZealand (1967) and helps to solve the problem which nowexists
in East Africa of bankrupts refusing to apply for their discharge
because if they do they will not be given absolute discharge but

on the contrary will only remind the trustee of their existence

and their after acquired property will hence rest in the trustees

while if they do not apply, nothing seans to cannand sore respect

of the law which today is lacking in East Africa, because the debtor

will' be, eager to pay his debts before the expiry of the two years.

4:2;7 DISQUALIFICATIONSANDDISABILITIESOFAN 'UNDISCHARGEDBANKRUPT:

As already shown in chapter Two,the bankrupt is disqualified

on adjudication fran holding official posts open to a Citi2en who
who is not a bankrupt. H.e~ce)he is a less citizen as Macneil would
want to refer to hlln.
Samestatutes 29 specifically state that such a bankrupt cannot hold
a respectable post l.Ulless on the expiry of five years after his dis-
charge. Since discharges are nonnally not given (depends on whether
the bankrupt has applied for the sane 30) and when given its after

manyyears the five-year disqualification should be @Oneawaywith

as it only delays the bankrupts reliabilitation.31 This five-year

disqualification also de~ats the cardinal object of distributing
debtor's assets arronghis creditors which..include future earnings and
atter dcqui.red property because, within this period he cannot get
employmentand hence earn something which will vest in the trustee.

Various disabilities have been e~isted in the bankruptcy Acts.
Under section 3432 of Kenya's Bankruptcy Act an adjudged bankrupt
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undi.scharged maynot manage, assist or take part in the management

of any trade or business even with a relative. The essence of this
is to completely deny the bankrupt a chance of earning any money
through such a business. Justification for this is not clear and could

be done awaywith.

In the sane token he cannot be appointed or act as justice of
the peace, hold office of the major councf.L'lore. t. c urrtiL five
years after his discharge. 33 Nor can he conceal or fraudulently
removes any part of his property to the value of Shs. 200/- or
upwards.34 Or prevent the production of or be responsible for or

be prior to the destruction, concealment or falsification of any book

or documentrelating to his property or affairs 36 or obtain credit
I

for shs. 100 or more fran any person without informing that person
he is an undischarged bankrupt. 37 This disability which is an offence

protects the interests of the creditors. The one hundred shillings

is too little a lirndt today and having been set in Kenyain 1980 is

archaic and in need of revision. The anount could be raised to
£25 and revised occassionally. He maynot engage in trade in any
nature other than that under which he was adjudged bankrupt. 38 now

incur any debt or liability or obtain credit by false pretence or
the f d39 nor quit Kenya40 . +. di t indi tlo r rau <oroaccras rec or or an arec y

take part in the managementof any company.41

l:2:8 OFFENCES:

The offences enlisted under part III of the Acts are in

keeping with two of the social functions and intentions of the le-
gislators. Firstly, ensuring that the Bankrupt does not interfere

in the assembling of his property for distribution anong the cre-

di tor either through fraud, concealing etc. Secondly, enforcing

sore standards of CCIIJIErcialmorality which provide that the debtor'

mist honour his obligations and pay all debts owingmich as earlier
pointed out enforces the first function. 'lbese offenceajhowever-

carry a big sentence unfairly. For examplewhere a debtor fails

to keep proper books because he was illiterate he should be ex-
cused because East Africa is knownfor its rate of illiteracy es-
pecially where everything writen is in the English language which
very few people understand. Thus the case of RV M:lIAMED ~ALAN42

should not be biriding authority to the East African courts, but the

•



courts should exercise their discretion to s••

whether ~or .xample omission to k.ep prop.r books

of account was hon.st and execu.able for example aD
grounds of illiteracy.

Though the bankruptcy Acts do not m.ntion fin.s to be

imposed ~stead of or together with imprisonment, the

courts have oCten imposed the same on grounds that the

Penal code allows Cor the same i.e. e.powers them to

impose such f~es.

G .Vl-n 4.3G.5. ILL ••

For example. in the case o~

Ruddy J stated that the court had

power to in~ict a ~ine iC it considers it be the

proper sentence, that is where a sentence oC imprisonment

would prejudice the creditors.

The writer here is oC the opinion that since the

bankruptcy Acts make no mention of a Cine as alternative

or additional to a sentence oC imprisonment. It

should not be inflicted inbankruptcy cases. When

the bankrupt is guilty oC any ofCence under the Acts,

the courts should restrict themselves to the sentences

mentioned by the Acts, (viz, imprisonment).

It is also unrealistic to impose a fine as Barclay

Nihil C.J. observed in the case of RV MOHAMMED ALAN 44

wben he said;

"The penalty section of tbe bankruptcy

ordi,-nce applicable -to .ection 1,8 makes

no mention o~ a fine a. an alternative or
additional to sentence of imprisonment ••••

•••• •/96........./
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(after observing that under section 27(3)

Penal code the Magistrate's Order with regard

to a tine is not Ultra Vires he continued)

"••••1 cannot believe that it is either

proper or expedient to apply that subsection

to ottences in bankruptcy where the bankruptcy

ordinance it selt excludes the power to impose

a tine. The exclusion i. obvious, an adjudicated

bankrupt having no e.tate ot his own, a tine

imposed on a bankrupt means a tine on his

trustee in bankruptcy and it recoverable could

only be recoverable to the prejudice of his

creditor •••••• "

Since the trustee will not allow the creditors intere.ts

to be prejudiced it will mean sending the bankrupt to

prison .or a further term in default of payment. This

deteats the function of rehabilitating the debtor it

prolongs such reliabilit.~ion.

The writer al.o submits that the sentence imposed 45

be reduced to one and a half years and three years tor

offences committed under subsection (1) aDd subsection

1(m) (n) and (10) respectively. Since as noted elsewhere

convictions of debtors bave the effect of delaying the

debtors rehabilitation and at times intluencing

the court in giving an order of discharge.

413 CONCLUSION

Through out this work it has been illustrated that the
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law relating to bankruptcy in East Africa l1ke any

other branch of the law has been at pains to protect the

interests of the ruling class, that is the interests of

the creditors vis a vis those of the debtors. Hencejthe

marxist definition o~ Law as a tool or instrument of

exhibition in the hands of the ruling class has been proved

true in bankruptcy. The ruling class are the cradi tors

who as shown in chapter one are big corporatious and based

in East Africa though others are foreign owned. Such have

to be protected by the ruling class because of the

interests derived therein. Therefore/these corporations

are either directly or indirectly owned and run by the

ruling class.
I E s

v
It is a wonder thenthat the definitation of bankruptcy,

the history of the law of bankruptcy, the history of the

Law of bankruptcy in England and its establishment in

East Africa, the legiSlative council Debates which state

the objectives o£ the law in East Africa, the provision

in both the Bankruptcy Acts as well as other acts and

finally the courts names interpretation all go to show

that it is the interests of the creditors that were and.
have been of paramount importance. Hencerthe law

neglecting its social function of giving the debtor

a fresh start in life in favour of its observing the

other two £Unctions.

In a bid to preperly observe it. fUnction of assembling
the debtors assets for distribution amongst the creditors
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and en:Corcing certain standards 0:C cODUDe~cial,~.orality
among the debtors so that such assets are as.embled

without the debtor's interference, the law on ~aper
(in the statutes) and the law in action (as practiced

by the courts) are quite di:C:Cerent. fThe dispahty

between that which is on paper and that which is observed

and implemented in the courts is ca1l8ed by the courts'

attitude towards the debtor's right to rehabilitation.

The courts being part 0:C the system (ru1ing class) have

to protect the rights 0:C that class.

In the :Cirst section o:C this chapter the writer noted

that all the laws social :Cunctions cou1d be properly taken

care o:C, i:C the law was re:Cormed, suggestions being
in the :Corm o:C amending, repealing, or re-enacting ne.

prov~8ions depending on the provisions' nature and the
extent they :Cailed to protect the bankrupts.

The reader .ill nevertheless agree with me that that it is

one thing recommending re:Corm and another implementing

such re:Corm. The problem is mainly centared~arouDd.

nthe con:Clict 0-£ interests". In that where re ••b~11.tating

the debtor will amount to denying e creditor such assets

as he wou1d be otherwise entitled to, it is clear that

such rehabilitation is not possible.

Nevertijeless, it has been clearly pointed out that

the debtor is entitled to rehabilitation only when he bas
discharged his liabilities and as such no con:Clict arises.

The emptiasis here is not on denying the creditors what is
due -to-them -bec-ause sucb an act is unjust -:-":"'--:-:~.--~-.--.

but on the contrary denying them such unjust enrichment
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which the law today allows them to have, thus denying the I'l'

debtor. their right to rehabilitation. The emphasis here

as has been is that once the debtor has discharged his

obligation(s> such surplus as may be in the hands of the

truste.. should b. given back to him. In the same

spirit property acquired after his discharge or any

personal earnings shOuld belong to the bankrupt but

should rest in the trustee in bankruptcy. It is here that

the discharge provisions should be amended to allow

automatic discharges without unduly punishing the

bankrupt.

•
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Hr. 1·_~'5 •• (man inchargo of Bankruptcy and liquidation of

companies at Sheria House) pointed to the uriter that

cotificates of misfortune are never given in Kenya,
instead the courts grant absolute or conditional discharges

11:2. Cause No. 17 of 196'1 in the High Court at Nairobi.
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CHAPTER FOUR

FOOT NOTES

1. Chapter 53 Laws of Kenya.

2. Mr. Desai in Charge of Bankruptcy and liquidation of

companies at Sheria House and who has been working as such

for the last 26 years informed the writer.

3. Of all the East African Bankruptcy Act.

, '1:. Of Kenya's Bankruptcy Act which is similar to section

40 of Tanzania's Bankrutpcy Act and section 42 of Uganda's

Barikr-up tcy Act.

5. (1894) lQ.B 417

6. 3ection 43 (l)(b) Kenya's Balucruptcy Act.
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11. Supra
,12.' Section 7 of all the lJankruptcy Acts of East Africa.

13. Seci.ion 8 of all the Bankruptcy Acts of E.A.
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15. (1921h' 26 )Vol.10K.L.R. pg 119.

16. Of all the East African Bankruptcy Acts.
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Pr-ov i.se .to S(2) Uganda's Judicature Act Cap 3'1Laws of

Uganda.

21. (1955) 1 all E.R. 646.

22. Of all the East African Barucruptcy Acts.

23. Nature of the Judicial process.
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25. ~tr. Desai at Sheria House told the writer that when a

sbheme is approved the order for discharge is delayed

in such a way that it is better for the creditors to
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debtor applies for discharge he is Ld.lce Ly to get before
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In accordance ,.•ith S 29 of all the bahlcruptcy Acts.

There is a file at Sheria House whereby the banlcrupt

applied his discharge 20 years ago. In others there has

been 110 action for the last 8, 9, or ten years while

yet in others the bankrupt has never applied for his

discharge.

32. Section 3

33. S 101 of all the East African Bankrutpcy Acts al$o see

27

28.

30.

31.
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comments on reform.

34. Section 138 Kenya's Banlcruptcy Act.

Section 136 Uganda's Barucruptcy Act.

Section 134 Tanzania's Balucruptcy Act.

35. Ibid

36. Ibid
37. S 139 Kenya's Bzmlcr-up t cy Act.

S 137 Uganda's Banlcruptcy Act.

S 13) Tanzania's Bankr-up t cy Act.

38. Ibid

39. Section ll}O Kenya's Bankruptcy Act.

Section 138 Uganda's Bankruptcy Act

Section 136 Tanzania's Bankruptcy Act.
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'10. Section ll13 Kenya' 5 Bankruptcy Act.

Section 1t!:1 Uganda's Danl•.ruptcy Act.

Section 139 Tanzania' s Bankr-upt cy Act.

111. Section 111:11:Kenya's Bankruptcy Act.

,Section 142 Uganda's Bankruptcy Act.

Section ltl:O Tanzania's Bankruptcy Act.

~2. (1940) K.L.R. Part I pg 3~.
43. (1956) 29 K.L.R. 127.

(1948) K.L.R. pg 3':/;at pg 35.
Section 138 (2) Kenya's Dankruptcy Act.

Section 136 (2) Uganda's Bankruptcy Act.

Section 134 (2) Tanzania's Bankruptcy Act.
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