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PRE F ACE

Broadly, the thesis is an attempt to show whether the National Social
Securi ty Fund in Kenya is worth its name. Therefore aspeet s of it T,Thich
are advantageous and disadvantageous to the working class are discussed.
Reforms and expansions under the NSSF Act are also suggested.

Chapter One helps the reader understand ~nat is meant by Social Security,
why it is necessary and what category of persons should be covered by a
scheme of Social Security. This helps the reader to apprOeiate the merits
and the deoerits of the Scheme in Kenya. .

Also in Chapter one, a brief history of Social Security schemes in the
world is given. The events leading to ~stablishment of the NSSF Scheme
are also trae0.d.

Chape r '11~0 deals with the scope of the National Scheme. In this chapter,
the coverage of the scheme in respect of both persons and contingencies is
outlinede The benefits which ~ue to members are outlined. Some addi-
tional benefits are .auggeated wh Lch should come about on the hath to trans-
forming the scheme .into a truly social security one. r
Chapter three deals with the organisation and administration of the scheme.
The financing of the scheme is discussed and reforms suggested. A critical
analysis of the various organs of the scheme's administration is given and~
m~e of ensuring that the requirements of the Act are complied with is
discussed and evaluated. The investments of the funds arising from ~he
scheme and its impact on members is evallli~ted. Reforms are also suggesed
In the same chapter is discussed how conflicts in respect of benefit claims
are resolved under the act. It's defects are discussed and reforms suggested.

In the final chapter, the points
summarised. Broad reformsl~der
political -econQmy of the ~ is

raised in the preceding chapters are briefly
the scheme are suggested and finally, the
discussed.

It is my hope tha't this athesis will form a basis for further research in this
field in order to fill the gaps which I have left.
Now for the usual acknowledgements. r.1ytr..anksgo first to Professor r,:uheru
and ¥.r. Fahrouk Hoslem, both lecturers in the Faculty of law who supervised
this imrk, and' drew my attention to errors and ambiguities and made many
constructive suggestious for improvement.

I am indeed greatly indebted to LoO. Musiga, Mr., MbuVi, ~!r. Nd egwa and
Mr. Muange all senior officers of the National Social Security Fund for "the
co-operation they gave me during my research.

l~y thanks also go to the many iiorkers I interviewed ancl who provided me with
useful information.

~Lastlv andtshnul~not forget to thank~~IST for her tireless effort toensure tna tlie tnes~s ~s typewr~tten~



CHAPTER ONE

I N T ROD U C T ION

SOCIAL SECURITY GENERALLY

'..lhat is meant by Soc ial Securi ty :

Although different writers have defined Social Security in different terms,
they are all agreed that, the essential purpose of Social Security is to ensure
freedom from want by collective or community provision for tho3e people who
because of misfortune are temporarily or permanently without sufficient re-
sources for their subsistence and essential health services.

Thus when Henry Richardson lays emphasis on Social Security for Horkers only!
he seems to forget that not only workers are likely to be affected by mis-
fortune but non-workers are likely to be affected as well. Eoreover to provide
social security measures for people who once in their life-time have been wage
earners is to leave over those in need of the greatest help. To quote a Britist
Hember of P:"diament in 1870, "In helping only those who help themselves or who
can get o+ae rs to help them, we have left unhe lped those in greatest need of
help".

However in Kenya like in most other developing countries, the underdeveloped
economies have not created room for expansion of the scope of social security
and the schemes in those countries are mostly confined employees.

In order to be effective, a social security policy m~st be translated into
legislation and therefore institutionalised. Social security law is "those
legal mechanisms primarily concerned to ensure the provision for the individual
of a cash income adequate when taken along with the benefits in kind provided
by other social services to ensure for him a culturally acceptable minimum
standard of living when the normal means of doing so fail~ £,

Social Security legislation reflects a society's philosophy as to how its needy
should be treated. 'Even in capitalist states where the emphasis is on a laisse~
faire policy, it has been realised that social secu~ity programmes are a must
and the ovmers of capital must concede something in order to ensure themselves
some security. It'is obvious that poverty in time of plenty is dangerous and
is likely to lead to political instabilityo However, in a free-enterprise~
economy, a lot of emphasis is laid on private social security measures. As may
be observed, legislation on social security in Kenya does not cover as wide
an area as it should because it leaves out the unemployed, self-employed etcout of the scheme. :
Nany low'-paid worke rs after they have met the current necessaries of life for
themselves and their families have little or nothing left for savings or
VOluntary insurance and are unable to make provision for their old age and
other risks. As the state is an association of citizens which exists for the
sake of their general well being, it is a proper function of the state to promotE
social securityo

In Great Britain, the policy of laissez-faire had for S0 long dominated the
scene and the role of law therefore tended to be negative directed chiefly
towards the prevention of interference with private enterprise. Absolute
laissez-faire is ama rehy and this state of affairs was bound to change over
the yearso In Kenya also, during the colonial era, the doctrine of laissez
dominated the scene and the few existing schemes were chiefly in favour of
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workers in the public sectoro The philosophy of laissez-faire no longer do-
.ffiinatesthe scene and a riVal philosophy of state welfare has replaced ~t.

Prevailing policies have tend~d to relegate private enterprise to a subordinate
role and positively to favour intervention by the state. Legal ~eclillnisms
designed:. to regulate activity, redistribute wealth, and in particular establish
acceptable standards of life have resulted.

New areas of substantive law have emerge~ with the change of attitude as a reeans
to secure the implementation of the social policies aimed at attaining the ob-
jectives set out by the philosophy of welfare. Of these new areas the two chief
ones are economic law and we Lf'az-e law.

Ii is not however to be assumed that the policy of laissez-faire has died, as
it is fundamentally the policy of a capitalist society, but it cannot exist
Inthout con+vadfc t.Ions, For example, some welfare services like health, educati<
defence, a~d general security must be ~rovided by: the state.

For purposes of classification, only some services provided by the state are
properly termed as social security, otherwise social security would include 8uch
services as education, health, defence and analogous services. Alongside these
schemes are others designed to provide the individual with a cash income where-
\dthal to go out into the market and purchase his and his dependants' means.
These schemes are the concern of social security law. The former are refferred
to as welfare measures to distinguish them from social securi ty measures. Socia:
Security measures are designed to cover such misfortunes as siCkness, disability
due to aCCidents, old age, Unemployment etc.

Need for and Scope of Social Security

At any stage in one's life, one is likely to find oneself in need which calls
for some external assistanceo' I have already dealt with situations where this
is likely to ·occur.
For each 'h~n;~"being, life fs whole and indivisible and somehow from the output
of industry, resources must be pooled and spread to provide comprehensively for
maintenancef not only by adequate wages during working years but by assistancefor the peru ods when earningS cease and for the children who will be the next
generation of workers.

In an agricultural as well as in a wage economy there is insecurity, arrlSlng
from the former because of fluctuations in agricultural prices, natural disasterf
etc, and from the latter because of unemployment of all kinds including seasonal
unemployment but in both casas, the most severe period is during a worker's old
age when he is detained at home unable to earn his living. Such a si tuationc
calls for some social secuTity scheme perhaps in the form of a national insuranCE
schemeo In Kenya as in most other developing countries, due to the many claims
upon the meagre resources, social security programmes are chiefly confined to
employees leaving out the vast army of the unemployed and the rural farmers.

Insecurity is greater in industrial economies where workers may become unwanted
because of the invention of labour saving machines or because of old age. In
an agricultural economy, a fanner who owns a portion of land is at least assured
of a place to liv~ in even though he is exposed to the vagaries of the weather
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and unstable prices. In Kenya, quite a considerable section of the labour
force is landless and would have no place to retire to on retirement or loss
of employment, The state m~st take positive steps to prevent destitution of
such people.

Social security programmes also contribute a lot to a worker's efficiency in
production leading to accelerated economic development. A worker who realises
that his period of Q~e~ployment will not be characterised by destitution is able
to contribute more to production. Production is also increased because of the
stability of labour which give ample time to workers to acquire some expertise
which in turn accelerates production. Further, the accumlated savings of worker~
go far towards economic development as this money if invested will yield some
income and the process helps to create more employmento That is why Professor
Cassidy says that "Social services are actually an indispel1sable element in the
full mebj.Ld.aa tion of the nation 113 Social security is as important as defence
or education.

Social security measures should be taken in favour of people with small means
who are likely to suf'f'er poverty +han people wi th high incomes who are able to
cover themselves from their Olm savings; including voluntar,y insurance and when
a social segurity pays benefits to such people, it has gone beyond its social
fucntion. lhe position in Kenya is that universal old age pensions and £amily

. ~~allowances are paid to former rich workers ~ ,rell as the former poor workers.
The only::rational for including the rich is to s'WUl the fUnds so that members
are able to obtain substantial interests from investments, of the ~r~~~
In order to rid itself of social manages like be~~rs, criminals, sickly etc,
a state must initiate socical security schemes. Very recently, the government
has realised the danger posed by former Kirinyaga Road residents (.Nairobi)·arid
has eva11l:tatedthem to settle them elsewhere. Nany of such residents we re
retired employees who had lost link with their homes in the rural areas and .
had nowhere to retire to. Only two of the ten I Ln'tervi.ewed had received
retirement benefits of any kind and even those two found this inadequate. tf-
As society has has grown more individualistic the state cannot leave its
destitute to the mercy of charity.

~ Origins of Modern LScocial Secuxi ty

\rn the most general sense of the term, social security can be said to be as
old as the society itself. Traces of social security can be o~served in all
societies though it may only be rudimenta»y. The only recent development is
the form social securi ty sc~es have ~\CJ2..~

t-:

Joseph (in the Old Testam~nt) is known to have stored supplies of food in periods
of great harvest to cater for the ensuing poor harvest. In old agricultural
communities agricultural variations in output we~e regularly adjvEted to avoid
fluctuations of food from plenty to sca~iy. In ~rica before colonialism and
the subsequent emergence of capitalism,':3ocial security took the form of
neighbourliness and the extended family system. The "Ahoisu·or the class of
landless people in kikuyu commQ~ity who had been dispossessed by colonialism
were catered for through the Ahcd, Systemll whereas they were given a portion of
land by members of the community. These institutions have now been rendered
extinct by the obtaining mode of production - capitalism.
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Social security in the strict sense of the term, the sense in wh i.ch it is
presently understood is a recent development. Even with the eme r'gence of the
Industrial ~volution in Europe, social security did not come simultaneously or
even soon thereafter. As I have already pointed out elsewhere, the doctrine of
laissez-faire dominated the scene in Great Britain, ~rith little state interventi

The Industrial Revolution in Europe gave rise to a class of wage earners or the
Urban proletaria~who depended entirely on wages for their livelihood and a spel
of sickness or unemployment would reduce them to poverty.

,
T'ne earliest Social security programme in Europe 1-TaS~roduced in Germany by
Bismark to cater for impoverished wage earners in 1883, This was in the form of
a com})ijlsorystate insurance but was extended in 1889 to cover cases of parmanen
incapacity.

The example of Bismark was soon copied in Europe by J.ustria, Hungary, and Bri tai
adopting th'jmovement early in the 20th Century, USSR and Japan began the move-
ment at the same time an~ after the 1930s great depression, the movement spread
to United States and Canadao Social security programmes were soon introduced in
most of the countries of Europe more or less on the same lines with that of
Germany 0

Social ~curity programmes in Africa and Asia have only emerged with demise of
Colon~alism perhaps because the colonial government little concerned itself with
the ~e1fare of the indegenous people so long as it could achieve its aims of
accumulating gains without conceding anything to the iridegenous people in return
The only social security schemes existing at the time catered only for the colon
civil servants and the Africans were left to bargain with their individual emplo:

::r~:e:::l:::~l::: :;::~~f~:::~::s:::t:::e:::ee::;~o:~:l:: a social
security scheme when there~~~~ an acute labour shortage which the gove~ent
thought would be reserved by social security measures. However, despite this"
nothing came of the proposals made until after independence.

HOi<TKenya Received the Message

As I have already stated social security programmes did not exercise the minds
of officials until in the 1950slr. The class of proletariat created by the
colonial economic relationships posed a threat to the continuity of 1IDperialism
and this had already expressed itself in the outbreak of the Hau Bau in 1952.
Most Mau Mau insurgents were former employees, either of the settlers or World
Har II fighters who had lost securi.ty with the loss of their jobs. Others were
dra~~ from the urban working class as evidenced by the fact that the movement
had "initially spread in urban area like Nairobi and Hombasa.

The colonial authority realised the threai( and was forced to have a second
.thought as regards the welfare of .Africans. Even individual settler farmers" who
had hitherto opposed a social security sechem4 urged the government to intiate
such a schemeo However, the suggestions came of nothing as the government
enthusiasm was minimal and it was not until after independence that a social
security programme was introduced.
The Professor J .H. Richardson had advised the colonial office on the inportn.nc8 (
social security in several co10p~a1 territories but the colonial office for cert~
reasons was not able to in;.~ent the schemes all the sameo His idea$ were to
lay a foundation for further progress in that direction.

•••••/5
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Faced with the threat of instability due to the emergence of Trade Unionism
and rise of the l1au Hau, in 1951 a paper dealing with social security and socia]
insurance wad discussed at a. conference of Heads of Labour departments. held in
London. In 1953, a committee appointed by the Elected Members' Organisation to
report 9n on social service anJ social security for Africa~in urban areas
recommended that:-

.~~nquiry should be instituted into the possibility of the old age benefits to
'be secured by t~ compulso~ monthly affixing of stemps to cards by all emploYEand employees." 'zS

Again in 1953, the Kenya National Farmers Union in its annual report drew
attention to its views concerning the de~ability and practicability of providiL
some sort of security for old age which were that:-

IINothing could be more conducive to establishing a stable and contended labour
force·divorced from its native IEfl'Jd. holdings" q

.It should oe noted that the settlers main concern was to avail himself a constan
supply of labour but not to give any social security to the natives." In fact,
the chairman of the KNFU was Lord Delamere who had no liking for the Africans.
The settlers were anxious to receive back the labour force they had lost through
the outbreak of the war)l.

. ,
In 1954, the government set up a social security committee under the chairmanshi
of Dalton as a result of a motion introduced by Humphrey Slade and carried withe
dissent. One of the conmri ttee fS terms of reference was to find out ....rhe ther- ther
is now or likely to be in future need to provide social seCurity for employees i
their old age. It As a reflection of the half-heartedness of the administration,
the committee was only instructed to f~d out whether there was need and not to
devise a schem~. It was obvious that there was need. The committee noted the
im~ortance of a social security scheme in Kenya and hence inter alia recom-
manded that:- .."'.

1/:"'-- legislation be introduced as soon as practicable for the provision of
social security.'.for employees in 'their old age /I 10

This move was suppo;'ted by the committee working on African wages!' However,
Dalton's Committee recommendations were rejected as impracticable and involving
a substantial sum of money which the government was not willing to provide at
that timeo

The government's efforts to find a way out did not cease thereo European
moderates had begun to advocate a policy of multi-racialism and a social securi~
system for Africans could be an ingredient of this policy - that is, to concede
to Africans to ensure the continuity of the economic relationships which favoure<
Europeans. Therefore in 1960, the government appointed two experts, Mro C. E.
Clark and Mi8~ S. A. Ogilvie to review the finanCial and administrative problems
envisaged in the report of the Dalton Committee./~

The two experts vlent beyond their terms of reference and in addtion to a social
security scheme for employees, they recommended a non-contributory scheme for
the destitute aged persons in urban areas. While accepting the Report, tije
government conGidered that its practicability be worked upon by E. Turner, an
expert in the !J[j.trl.fltryof National Insurance and Pensions in U.K.

Turner's repo~t
were set ili
Noo 12, 1

~as accepted finally in 1964, and immediately the recommendatioru
lrhe recommendations formed the basis of the sessional Paper.

Observations on the Proposed National Provident Fund. .

... ./6
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The r.3.pidity l.,ri th which the independent government accepted the r-ecommcndatrons
and wanted them implemented ~y be explained on two grounds. Fil~tly, the new
Government had to deliver what political progra~~es had prorni8ed the electrora'
Secondly, the U.K. government vms not itself a disinterested party. It had it:
own nationals here who 'iere former colonial civil servants and who it warrted tl
receive social security benefits. It therefore pressurised the independent
government to accelerate the moveo

The National Social Security Fund Act', 1965, carried the spirit of the session.
Paper.

ESTABLISIDE}TT OF THE N"SSF

I have pointed out the reasons vmy the initiation of a social security pro-
gramme was '30 rapid after independence 0 • The sessional Paper No. 12 of 1963/65
was trans'~ormed into law in 1965 through the introduction of the National
Social Security Fund Bill in Parliament in 1965!? The title of the Bill and
the subsequent act is misleading as the scheme falls short of a social securit~
scheme. The title is given to it because of the intention to ,aden its scope
in futureo A Social Security scheme implies a consolidated system bring togetl
the contingencies of different kinds under one administrative system. A provic
fund is' one where the employer and employees contribute to a f~~d from which tf
worker benefits on the occurance of a contingency. This is ac~ally the charac
the NSSF scheme has taken and should be properly styled a Provident Fund Scheme
The intention to transform it into a social security properly so called was
expz-essed by How JoG. Kiano when he said:- .
"_- it is hoped that in future this policy will outgrow the normal scope of
national provident fund and include the whole question of social securi ty ;." rif-

After a lot of debate, the NSSF Bill was passed by Parliament on 12the Uctober,
1965.

Tnis move for the first time in Kenya brought Kenya into the map of countries
in the world operating social recurity schemes of one kind or another. Hithert
the existing social security schemes were not on National basis except perhaps
the workmen~s compensation Act •.

No evidence tends to indicate that the enactment of the social security Act
was a result of any pressure from Trade Unions,o This may perhaps be because
Trade Unions we re preocupied in press~sj:ng for hi~her wages at the time or
because as in the 1950's they linked the introduction of the scheme as an Act
of servitude designed to retain an employed to the employer as the settlers
were still in the country. Another zeason may be that they did not want to
involve themselves in a scheme vThicn made deductions of the employees' meagre
wages. These are however mere suggestions and although there is no evidence
of their participation neither do we have evidence of any opposition of the
scheme from Trade Unions.

Y?Thr~ not comprehensive and leaves a lot to be disired the meas~e is ~everthJ \ animportant one as improving the lot of the country's wage earners as Kiano
remarked during the debate on the Bill. I.s:-

In the ensuing chapters, I vQIl discuss whether the purpose of the schene has
,been achieved by trying to detect flows in the scheme and offering solutions

where possible.
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CHAPTER TWO:

SCOPE OF THE NATIONAL SOCIAL SECURITY FUND

Soci~l ~ecurity systems being the responsibility of the state, are
established by legislatioh which entitle specified categories of persons
in the specified contingentIes to receive benefitso In Kenya, the NSSF.
is confined to employees and contingen~es of a limited kind.

The poi~~y of the Kenya Government as e~bodied in the sessional
paper NQ·~l;'~(jt: 1963/65-(16) an~, the ~es~l tan t trtJJr;, ~s tha~ =: sc~eme
should cover ,11 employe~ ~lnce 1t 1S not p6ss1ble to or1ng 1n all
workers at f)ll~s~me time be cau se of the administrative difficulties
i~volved.i~H~j'~;i'r.lr~t~~h~f~""'1'~,'>otwbrk'~r$ had >~o be brought in at
d1fferent t; 111l.:-.1 ,\;.\H ", .!~,'·:lr:.,.,~j.ster:LalO.t'der~.8:7J

.'
Under S.2,:th~,defination of employee covers all persons of

employable age~¥l~/.hose employment has a relationship with Kenya.
Non-Nationals are also included in the scheme on the grounds that to
leave thelllover;would' provide the employers with an inCentive to employ
expatriate labo~r" This is not true becq~se employment of non-Nationals
can be coritroll~d;by restricted issue of work-permits. It should be
remembered that the scheme was introduced during the period of the transf
of the power to the Africans and the U.K. Government pressurized the new
African Government to include former colo~ial employees in the scheme
an~ the in.cl\l'!~ll'ofnon-nationals in the scheme should be viewed against
the; backgrCl'Jr\~1'1(:~Itis timt; the act was amme n ded to excl~de non-nationals
from the snll;~' ~bless the1r governments abroad has rec~lproeal agreeme~t
wi th tho \'~,\I,} I, qt)'It'.fnmentto provide social security of equal woril..to
Kenya nal~~~~t$ wotking there.

Provi&~~b hib been made for special workers who do not fall within
the norm$l pMtt4rn of employment e-g seamen, Ministers of religion etc.
so that th~~ *f~ ~~t left outside the.scheme.

,i ~ yt- '" •...•.•rl .
UncleI' {';n" ,'\,l'J:I:hleto the!subsidaary legislation made thereafter,

the o r-d er'hi, ~n;Ji',:r:,', \~rious categories of employees come into the scheme
has been br.pJi,~,/}:'t:i\"!::'U\~ size of the est ab Lishmen t where they work in terms
of the numbld :~T:"'f~m,l)-1oyeesworking there. ~\orkersin big establishement$
were the f~r:i;,IH;,~;;~~!'t~~ admd t t ed , "'lthough thi~ may appear ~n unfair arr-
angemen t t,q\"~~;l!'I~,:~,:,,(J,?ie~ly due to th? eccnoma cs of ope ra t i.n g the scheme 0

As workerl '~I~!r lncomes contr1buted more to the scheme, the fund
could be !lId I :~:rself-sufficient:t\% as was the original intetion
of the gov¢, '!~,y'now'all the employees of the government. By now
all the emp"", ''''i~empt~er employing five per sons or :kl1 more have
been covep~~~t ~ .,.e~oe.

.," .' "tf I~~I,&,f.
. The. sch' M:.a11 employees irrespentive of whether they had

,forlller1i:'b'ee (~by a similar scheme. This is because if employers
> are ':exempte~~:' .~; at they already had existing scheme>;

.(1)' The":; ,}be unable to claim full title to the em:ployer!$
'share,,,,, 'ccntrdbut Lon until he has served for a certain

lengt~'Le which it would be in the employers interest to
extend';' i!

I I\:~",
A worker is ~ to lose the benefits if di~;missed due to
misconduct.

•.•. ,../2
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3) Retirement age is not defined and a worker is therefore able to
cash the benefit after a specified period with the ris~of
squander,ing the money before reaching old-age, thereby becoming Cf
social hability.

4) The funds coming from private schemes. are invested outside Kenya
w~ich is not in the best interests of the Economy;

5) An employer has an absolute ~iJhtto terminate the scheme ~9~
The scheme covers those employees of the government and statu~~

bodies who do not come under the Pension'Act. This is understandatrle
as those others are already covered under another scheme. Rowever, for
any reason, if such people lose their pensionable terms their employer,
i,,n.,}his.case the governm7nt, has to make contributi~ns to the fund .
respect~vely up to the t~me such employees become l~able to pay just as
if'they had been members of tre f\:lnd.·The affected employee may, if he .
wishes add his con tributions?-P This aspect of the Act is comme ndab Le as
ensuring social security for all employees.

B. Who is Not Covered By The Scheme?

Al though the initial policy was to keep exemptions p.~ a minimum, this
has not been possible for various reasons, largely to do with administrative
convenience.

Persons awarded diplomati~ status are not covered by the scheme. This
is to comply with an international conve'ti.on, and moreover. such persons
strictti speaking are employed by foreign governments for 'example,
ambass9do&rs and such people are not likely to retire here after their
period ~f eJployment. They are also likely to be covered by the schemes
in their home co~tries. This exemption appears to have been taken too far
however, because~enya Nationals working in diplomatic missions appear
to have been left out of thescheme~, although they are not expressly
excluded by the Act. This is perhaps because having exempted. the
diplomatic organisation itself, a worker can~nly be called upon to pay
his Own contribution~Under international cONentions, the diplomatic
organisations .can not be compelled to pay corrtrr-Lbu t ien s , As Kenya Nationals
working in diplomatic organisations are as in much need of sacial security
as any other employees) . lt is necessary that they make a one. side-c6ntti-
bution or alternatively the government should make the additional contri-
bution on their behalf especially because such people are few and most~~ j-
in the lower grades, which would mean very little expenditure on the ~
of the government.

The other examp~persons are government and statut~ry organisations'
employees who are under pensionable terms. I~7eed not deal with the reaSons
for their exmption as I have already done sifT 'But considering that
pensio~are periodical sums paid to the retired worker the NSSF programme
is a better &cheme because it provides a lump ~um whi6h the retired worker
Can invest to ensur,e himself a regular',Jlow of income. He may with this
money be able to buQd himself a hou~'ik or buy a portion of land to
settle Ln , This is· hardly possible Ji'th a pension especially where it is
small - because the retired worker may not be able to save the payment in
order to Obtain~ac::~ted sum·~,."It.'i.~'only saving grade ilt that it is
reguls:r:a.~nda re .red worker is li.S. eur ed ,o.[·.a·constant flow of income until
he reU~-a- and us advantageousto.p~ople who may squander the money.

. ,("." " .. "'\

. .,':, .
",

con t , •.;•••/3



I University staff who ~e covered by the superannuation scheme for
uroVersi~ies are also exempt to avoia erecting barriers which would impede
the recruitment and free interchangeo~f such staff.

-r-;

Only those non-nationals whose contracts of service are of three years
and over are members of the scheme. To include others would giTe rise to
administrative inconveniences of opening up and closing accounts for them.

Full-time students are also exempt from the fund under legal notice
number 35 of 19680 This is notwithstanding the fa~ that they ~e in
receipt of allowanceso This is understandable as the definition of
employee under the act would not include a studento It is moreover
considered that most students do not receive adequate allowances to enable
them to afford contributions to the scheme and that they are likely to
join permanent employment in the future whereas they will be proper members.
Where a student is employed on vacation, it would be ab~rd to enrol the
student in a scheme with which he will not continue.

Another group which is regrettably left out of the scheme is casual
worke~,Under the Act, a casual worker is:-

"Any employee whose contrant of service provide for h~s wages to be paid
at the end of each day and is engaged for less than one month at anyone
time~ The exclusion of casual workers can be explained on economic grounds
as the sums collected from them would be relatively small and because of
the high mobility of labour with such w~ers:~ The casuals workers are
not however unregistable p~r se~. ~ act leaves room for their inclusion
under a Ministerial order 23~ The ~of the act which stipulates thi~
howeve~ has remained doman up to date. Casual workers are the people with
most need of social security having no parmanent employment and it is
therefore regrettable that they should have been left out of the scheme.
Such people receive low wages generally and are engaged in manual jobs
which they are likely to be unable to continue doing for a long period.

While conc8dingthat such people should be left out due to economic reasons
and administratiye difficulties there is a category of casual workers who

/ihould come into the scheme without causing much difficult yo This is
casual labour which continu~s to work for one employer for a long perio~
say continously for a month and is therefore more or less permanento This
point was stressed by the late ~ Ronald Ngala referring to Dock Workers
during the debates ?n the bill when he said:-

" I think this aspect of the Bill should be done away with so that
casual labourers can be treated on the same lines as the other
workers---- I am talking of those people who are regularly working
-----but the only difference is that they have a label on them as
Casual labour ~4).

It is the high time that casual workers who ~e more or less parmanent
should be admitted into the scheme at least if it'~ractically impossible
to bring in all categories of casual worke/so This was infact r~e ori~inal
intention of the government as expressed in the sessional paper~5J

Although women have never been expressly left out of the scheme, it is
only recently that they joined it. This is because,women unlike men had
nO means of identifying themselves as they didn't possess identity cards
issued under the Registration of Persons Act. However the period in which
women have been non-members ha~ been too long considering that the scheme
started far back in 1965 and women came in ten years thereaftero This cannot
~ssibly be justfied on administrative grounds. H~wever, 13ck of identifiQ~tio
aside lit appears there were other reasons for giving

_ . _ /4.
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prefence ·to'm(,llj;i.\,;'Sis' evidenced by the white paper when it stl1ted:-
i':TTQ I,l(,pe~:i,t.~.the widest possible coverage 0f male workers.

the go •••.erilIlH?nt 1~~rAe6 to th.~ temporary d:CTferment of the inclusions of
women withJn ihit «: \'\" .",: l::~l.vn de r tak e s to see that there is no avoidable
delay in bringing thfl.Il·: as soon as the fund o r gan i.s a tLon is able to Cope"

...
\u"i~~erhaps men. were given preference because they are mainly tho br-e edwi.n

but~ave also started to'be heads of familes especially. where they are
unmar-r-Le d s

Persons below the age of sixteen are also non-members. This is on
the assumption that the provision under th) Employment Act which stipulates
the employ~hi~ age as sixteen will not be "olated. But this is a provision
which is difficult to follow as the ed~tional system throws children of
under sixteen into the labour market, 1llie Employment Act should be ammende
to provide for a ~~$ser age so that those persons Can be covered and the
employer wou) -(}\';'-~ have an excuse for employing juvenile labour which aliC¥'d
him the ad.s"lK.~ 9f Qot making contributions to the fund. The NSSF Act
should be t!.lt,; ~:\ .l~i4 a.c(li'dingly.

c

Due to p.¢h~~lh~d administrative reasons it has not been possible to
bring in mor~ ~~f«~t;~nd to include other contingencie& into the scheme
that is,it hB~ ~~. ~~rl possible to widen its scope. It is essentially a
providen t funli tl~'dj;i\./I1.,I.!.. . . ilf:' IN,·llt,.1..: __.::.-,. > j

Despite t«,\.I.tr'l,f,t~h".',t~.'busSiOnof other persons in need of social security,\ .•I \"i"" t ' ~...l
s'r£C" res is criljlQ:i~'!I";~n;~ Our scheme conce rn s itself wit;.h only the employ{?q ••
leaving out th<tf~.•,~\":~W~j;.itin need. the unemployed. . Like\-many other developi
countries thd .1~!!MlL(,J'y¢d cannot be included because of £he little National
Income which hi'l(ft,tY~,~i!.'i~ther claims ~pen it. But the fact remains that the
~ of the un\n·ilt.,l\\c!f~~t.«ris amassing thereby posing a danger to the -.e<;onomic
and the. proH t;i.~#.J;::,~:~t,f~~~lity •. Hore vi..90rous taXation shou~d be inrt'-pated
to pr-ov Lde them 'vd!th:;ll~ltle ao cLaL s e cur-a ty, no mat ae r .how l~ t tLe ,

__ < "::' :;;r;;r~J~;r.;;:(\~~~(.:;.;',',.!
lk ether categort~~i~~~tsons who should come under the scheme are the

self •.. employed.,,:,'l,jh~ ~~·\\should be admitted on volun t er y ba~s only as it
woul'd be diffil'~~}~~f:~o,\::i~:r,'~,fO,rce their :-registration and subsequen~ contributic
felf-~mplOY~d~are··~~i,\J!t.;.~l~;t~.Y to ~e h~t by unemployment as the. employe~, ..
especl.al}y, a,n the'~g~~~~" .ur aL Lndus t ry , The self-employed may, ~ ~
t~ save f=n'. the fU,f\!ff;~>" P:-i vate s av i.ng are not enough because' t he ae can be
w i.t hdr awn before ~:r,:~i;:U\t~t~ngency.f' ar a se s ,

D Vlho Should B~··L~ft Out Of The Scheme?:

People who are in need or are li~ely to suffer poverty are normally
those with small means and social security systems should be primarily
c~ncerned wi h them. P ople who, njoy good and stable incomes a-e generally
able to COVI; most of " ~ risks ci.~~:life from the;i[ own. savings including
their vo Lunr ..• ;i.r;6urati~. ,t and when ~ socia~ securi t':[ sys t em, pays bene fits
to such pe op e. J..t has b:l ne beyond J..ts bas Lc /fAil//1:1. functJ..on 0

T~e NSSF Scheme has exceeded this function when it covers the rich
as well as the poor. The~may be good reasons, including administrative
convenience for this procedure but such systems involve ai widefconception
of the pip purposes of social security. In fact mos t, 0 t: A~_ ,highly, pa i.d, .d . 1· L.O''-'f\vt'.:> ~ r rworKers Consl. er ~ocJ..a .secur~ty ~s a burden ~s it contpib~s a neg~9ible
percentage of the~r sav~ngs. It ~sJfor a max~mum wage beyond which one
cannot b7 admitted into the scheme oJ"" +{~ \:tQ C(c.k ~ ~ .•."'-MJ:<~Q.J>~ rV\~ . ,



-tJ-
E

'f~:~,. t;.J:.~.l.:'-1:.ingenuiesGive Rise To 3enefits?:

If .t If! ~il~('rjC (;0 of social security is to ensure by public measures I c-
. ' . C-t" cc;" '"the mal.l'\ t '11"II]{'fl I.'r [.n c o me sufficient for the subsistence, heal th and ",eli~

. 1··of pel'tiO'Il'l 1,l.'11~1. J,\ l.\nableto make adequate provisions for themselves and
their dept~r {!t;til~,r; \ ",'!wse their earnings have ceased, were never sufficient
or have hf'dn ,I<I:;::'!, ,.~.\y reduced, generally by causes over which they have .
little 01' n,,~h:~S,.ill~~ 1 an examination of those causes will give the answer.

Th' i 1 ii' l 1.\. "', i." • 1 .
~5 nc 11:,.,",)./,It r,i?!i/.l deration or the main causes of pover~. They include

interuptioli.f,'.~i,J~!l(~~K1i1tionof ea~nings because. of sic~n~ss, unJh~ymentl o~d
age, or the ~~~1h Gt the breadw1nner of a fam1ly. Slmllar t~'slckness 1n
their e f f eo t, 'k!~··'tooome are loccupational diseases, injury from accidents,
invalidity ~nd)"t~t¢hged sickness or incapacity, including blindness.

I. ' v: .
. \ "d:, ','··1 ,:'In Kenya:}ry0~~ltha NSSF scheme, contingenies which give rise to benefi

may be classif,i.·td·.~ri( er the following headings under S.19 ct ~ \-f~~ l\--c.:c-'
: t .• _'J' ·'i"

b)

6)

d)

Survio~~ ~f~~fit¢
.~ :i;',.I':~,"·\~·'!t.w.~_1

Inval~d:,,1:7.,·).b~\~f~fit
!;1 j,~:{'..~~,\.]..!.{ "

Emigrat~~~·grant
• ';;~ .)~ i:' ,

Wi thra~}fll'be~efite)

The ammendment to the original Act passed in December 1970 add~d
a new clause to section '19(1)

land uch other enefits ~ may be pres~cribed by the Minister with
.~the the 'n~renc(' f the Hiru..st er- for the t~'11ebeing responsible for

finll/.,I". .
The importance of this ammendment is that the scheme Can now steadily

be transformed from a strictly provident fund to a social insurance systemo
This ammendment now puts the NSSF on the path of transformation into a
social insurance system.

I will now discuss each of the above benefits in t~rno
I

(;t.) Age Benefit:

This benefit is paid to a member of the fund who has attained the age
of sixty years and has retired from regular employment. ~ls age an appre-,
priate qnterian for awarding the benefits? It is generally accepted
that age determines a persons ability to work. But it shou~d be remembered
th~t some people are still strong and healthja~ thr age ?f ~ixty ~hi~e
others are worn out even at the age of f'or-t.y=f Lve- depreclat10n.· I ~ \1-.....
human capital is usually determined by the die1C the health of a person or
the type of \'Iorkone has been engaged in. Manu~l work will tend to a~era1
the depreciation. People who have remained in a state of good health and
who have been feeding on a balanced died may be able to work well ~bove
the age of sixty. It is no purpose giving the benefit to one who is in
the employment especi~lly as the pr~ctice has shown tllat people do not •normally retire at the age of sixty. Instead of giving benefits to ~eople'
just because they have reached age sixty and have retired it should be
determined medically whether a claimant is still able to worko I do not
mean that~ somebody should be forced tp work but if he wishes to receive
the benefit he should have it on conc{~tion that he does not intend to "
rejoin employment in f~ture. Persons below age sixty should ~I also ~~
~~b~\1i\+ ~:h~}'\.l. ~\U2...\~:;:~'~r c4.~~t;; \>..>~ ~ ~~;"'-).~"
~~ ~''1'. ~l.>~ ~ •• ....s Q bO I<;»..)-v ~~ 4-S" s::'kc, ....•--t...\ \.uv-Q. ~ l::I.l..,~·t:;.
~ ~' . .:.,' t.; \.Lt>. '-... ~l /6 y

. Q ~. r' •••••• 0
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~) Surviveros Benefit:

This is the benefit payable to the dependant relatives of a deceased
membp.rs of the fund. Under S.20 of the Act, this benefit is payable to
the closest members of the de6eased's family. This is understandable as
the closest relatives of a person are usually his dependants. As the
deceased's contributions are strictly speaking his property, they sho~J.d J..'c
like other property be dispos4ed of according to his personal law of mi~oA
to give effect to section 82(4)(b) of the con~htutiono

A surviver's benetif must be claimed before the expiry of five 10ar~~[m
after the death of a membe~ otherwise it *iXl not be the subject of an~ to
benefito Although this is a reasonable period/it ignores the fact that~
many persons in this country are ignorant of the exixtence of such a scheme
and the dependants of a deceased person would be no: eleptiono' They may
not therefore know th~ existence of such a scheme whe~as tney will not clain
The government (or the fund organisation) should take all necessary measures
to trace the relatives of the ders.eased9and inform them of their rights.
Alternatively, educational c~aigrushould be launched to inform the people
of the existence of the sch~~ It is rarely that the members tell their
dependants of the scheme arid this is especially true of Africans who fear
to talk about anything which sugg ests they will .dde ,. For psychological
reasons, men ~e unlikely to tell their wives ab6ut the ~cheme.
( I,

l!!l) Invalid! ty Benefi t:

This benefit is payable to any member irrespective of age who is renderec
permanently incapable of work because of incapacty. 1.n Case of permaneftt
disabili ty resul tj.ng in pq-nial incupacfty/ a similar benefit will be paid
at age fity five @~.The benefit is designed to cater for those who become
incapable of further work through disablemento This provision is very
helpful especially where the employee is not to receive any compensation
under the workmen's compensation Act.

(iv) Withdrawal Benefit:

This benefit is payable to members who have attained the age of fifty-fiv
and who have been out of employment for a period of at least three months by
the t~illethe claim is submitted •. Previously under tpe oricinal provision
this period was one year. It has now been ammended~7kerhnps due to the
realization that at age fifty-five a member is unlikei; to rejoin, the ranks
of wage-earners and it is therefore hard-going for a worker to watt for as
long as' one year' af t er L~is rlrti~~ment III . Before he can make the claim.

Sk..:NI~ tuc:' ~ \'""- > u.-p.e.
The withdrawal benefit/to include persons (members) who find themselves

out of employment for a certain minimum period irrespective of their age.
An unemployed person irrespective of age is likely to suffer as much or even
more than one who has attained the required age if without a regular income.
~l'l-gtionale exists for fixing the age at fifty-five except perhaps that
~tork~r is unlikely to rejoin employment at that age. Given the present
state of the labour market, there is no guarantee that even a very young
pers~~~~s likely to find some other ~employmento ThiG problem is most
acute th~ semi-skilled and unskill~~abour force. However, even though
perso s under the age of fiftY-five rejoin employment after receiving the
benefi t '-ttif fil/tit";i t){ they can "always re join the schene as fresh members
There is nO reason why a person who has actm~lated savings under the scheme
should suffer instead of withdrawing the £'avings.

It is hoped th,r~~,.the ~·jinisterconcerned will make use of section 19(1)(e)
to widen the aa~~;~f benefit~ to include unemployed members thus bringing

" .,'-..:'Q:""I .. ;,:,,~i;\~:;i,i,: ',. • ••• ~ / h



the scheme on the path of tranformation to a social insurance scheme.

V Hospital Benefits:

SectionI9(1) of the Act haa been extended to include hospital
benefits. These take the form of free in-patient medical services in
government hospitals. This b nefit aCcrues to a member of the fund
as well as to members of his family. Although the intreduction of this
benefit is commendable, unlike the National Hospital Insurance Fund, it
occ~~es to a member only if he is admitted to a government hospital.
In-patient treatment in government hospitals cost only shillings 20/-
The value of the benefit to a member is therefore only shillings 20/-
Horeover government hospitals do not af-fer the'best facilities. Considering
that about £20,000 is paid annually to the 11inistry of Health by the fund,
with this amount of money, members should be able to obtain medical service
s at a reduced rate in first class hospitals. The Auditor general has
infact regarded the amount of £20,000 paid to the/,./linistryas an arbit\fary
f,igure wh i eh is not fully utili:d by the members ~~ •

E Protection of Benefits Against Third Parties:

Under a pension scheme the law invariably protects the benefits
so that as soon as the beneficiary's claim is establishea, he does not
have to contest the right to en~oy the benefits.

~~~~ Un~er sectio~ 15 of the NSSF A~t benlfits are not alienab~e by
way of ass1gnmen~ charge, or any bene f'd t; and such alfl:ountor bene f i t shall
be voidiJd. Under subsectipn (2) of the section the account of a menber
o~benefit cannot be affected by Bankruptey proceedings.

However an important observation can be made fromrectionl5 that
it fails to protect the accoun~ of a member from attachment. This renders
the act incapable of upholding the social security principle. If a social
security benefit can pass from the person who sacrificed contributions for
it to a persOnnpt considered at the material time as being in need of
such a b(:tnefi~ ~."and leave the person in need wi thou tit, this presents
a grave SitU4t~~p ~nd ~diminishes a social security coverage. A retirement
benefit 1$ an 1~po~tant hope in one's·lifeo In one case, A owed B a sum
of money. A ~~d ~ome difflaulties in paying his debt. B knew that A was a
con t rLbut or \" ti,'" •. IV :~'l1 ~hut b~1"ore long A would apply for his benefit.
As soon as A did thFi f,,\Idhad bis entitlement established, B applied to the
court to have A's b~rl¢fita attached to meet the debt and it was held that
AI s benefits could be ·a,ttached. In his summing up, the judge saLd ,

"There is nO inpediment to payment of sum owing to Judgement-debt~r
from NSSF to the decree-halder hereo Perhaps, it is anomalous
that under S.12 of Cap.189 a gratuity or pension is free from
attachment whereas under S.15 of cap.258, a claimant's benefit
from NSSF is not, but as the law stands, that is the position.I1~9)

"".
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CHA..PTER THREE

ORGANISATION AND ADmNIATRr',.TION

m:rHOD OF FINAI'-iCING

T he "rational Social Security Fund in Kenya is in the nature of a provident
Fund scheme and as pOinted our earlier the title of the scheme is misleading.
A provident fund means

fl'a compulsory savings scheme uo?er which employees have contributions
deducted from their wages contributions are added by their employers
and the joint contributions are allocated to the credit of each
individual employee in the fund". ":bo

A social security fund tmplies a. consolidated system bringing together
the contingenies of different kinds under one administrative system.
Strictly speaking therefore, the legislation established a National
Provident Fun·i.

In a provident-fund scheme benefits are usually paid in lump-sum on the
occurence of the various contingencies.

The scheme in Kenya is financed by both employers and employees, the Government
coming in only as an employer.~~utions are assessed as at five p~cent
of the employee's wages. the G.9BtF1 d contributions thus makes~total~~en
percent of the employees' wag es , This ays tem is preferable to a r- ~
flat-rate system where the burden WOuld ~ b~ equitably on all and such
a system would be unable to cope with rising wages, each time wage rates go
up, it would be necessary to review the contributions being paid. Secondly,
such 8 system, though easier to administeI, would be less likely to produce
as much income as a percentage system because ~ flat rate contribution must
be capable ~bOing p~id by the lowest wage earnelrin the group, whereas a
percentage based contribution is more closely related to the wage of each
individual worker •.' -

Interest is ~idod annually to a member's account at a rate to be determined
each year by the J~nister for Labour in consultation with the Minister for
Finance. Currently, this interest stands at five percent.·

There is a limit as to the ~~o~t of money that? member can cDntribute to
the fund. The maximum fozrt'rl.'tf~ contribution Uqit'al1y stood at Sh, 80g00
but this has now been ammended under the Third Schedule to the Act to provide
a maximum standard contribution of Sho 160.00, Sh. 80.00 to be contributed
by the employee-and ~ She 80000 to be contributed by the employer. The
figure was arrived at by mutual agreement between the Government, the employees'
representatives and the employers representatives. It would be in the
employers interest to keep the figure down and this explains why a maximum
standard contribution has been fixed. It 1s also considered that a salary
in excess of Sh, 1,600.00 is high enough to enable the receipient to mak e
his own private savings. but this is illusory under the pr.esent economic
circumstances. In my view, the ceiling should be weived and contributions
should be made on any amount of earnings. If the employers are aggriebed
by such a policy, then contributions in excess of the maximum should be
on~-Sided, meaning that they should be payable by the employee enly at least
on a voluntprly basiso ~.Although this would necessitate keeping separate records

.and particuiars and th4S increasing the administrat~ve difficulties to ~
expenditure, this can b";.l' offset easily by the increased contributions as the
fund would now be having more money available for investments. The yield in
this increased investment would more th~n pay for the extra - administrative
costs.



The scheme is self-supperting in that it pays for its own administrative
cests eut ef the meneys earned as interest frem the investments ef the
funds, moneys paid as penal ties. under the Act, and centributiens en behalf
ef cas~al werkers and meneys which have vested in the Minister by virture
or Sectien 9 (3) or the Act. These are as well the seurces or interests .Wl

individual member's acceunts.

The r es.ponsfb i Ltty fer colIect rng contributiens fro.m an employee and
remitting them together w.ith his contributions rests squarely on the
e~ployer failure to do which makes him liable under section 36 (a) of the Act.

The scheme has one obvious dLsadva ntag e s The pur chas.i.ngpower or money
falls during periods of inflation and the real value of the contributions
therefore deminishes over the years, the interest added upon members accounts
is, not enough to. 00ffset the devaluation ot: money caused by inflatien.
Over the 1970's the rate of inflatien has been aver ten percent tar year but
the maximum interest since 1965 which has been credited on members accounts
has only been five per cent and this even was done only last year. The
investment of ehe moneys nas undoubtedly earned a higher interest because
in a time of inflatien invests are higher on investments and en Loans , This
exp La.Lns why banks. centin{le to earn profits even at a time of inflation.
The fund eperates like a bank in that it lends out money and pays for its
own administrative expenseso W~th" the higher interests earned during
periods of inflation, it should be possible to retain the value of the
original coptributions frem the employees, to offset the effect Of inflation.
On this 'PP,l;t,the fund a.uthorities stand answerable to. the contribut:O~
because the interest earned by members .is not prop1tionate with the interests
earned from investments of the funds.

Another disadvantage with the scheme is that the scheme sets out to do no
more than to enable members to make sav Lngs, 'Therefore a member releives by
way of benefits the total of his standard contributions plus interest and no
more. With pension s.cheme although there: is a. minimum period in which a
member should have worked in erder to qualify for a pension, a member receives
a monthly sum on retirement until he dies. With the N.S.S.F. scheme, those
members whose contributions are small or who contributed for only a shert period
before retirement may find that they have inadequate security for the rest
of their life. This point can be illustra.ted by the following hypothetical
case: -

Musyoki has just retired from employment at the age of 60. For ten
years he has been a contribut~to the NSSF scheme. His combined
contribution for the ten years period he has worked has been She 80.00
per month. Therefore, on retirement, he has received a total of
~. 9,600.00 as age benefit. Assuming that Musyoki is not extravagant,
he spends only Sh. 100.00 per month with his wife after retirement. Musyoki

, lives to be 80 years meaning that he lives fer twenty years after
r-et areme nt , In that period he would spend Sh. 24,000.00 while he has
enly received 8hs. 9,600.00 as age benefit. Where is he to get the
extra moneyi If Musyoki was receiving a pensien of shs. 100.00 per
month, it is clear that he weuld have been in a better position.

It is quite clear from the abeve hypothetical case that even having contributed
for a long peried as our hypothetical Musyoki, a merrber is likely to. face
destfit~tion because~he inadequal¥ of the benefit. Therefore a provident-
Fund (which ferm the NSSF essentially takes) is only suited to these who. are
spendth'lft or who are likely to get an opportunity to invest the money in a
prOfitable business who can therefore ensure them,sr"lyessOf acconstant flow. . K pensiOns 1n the ~ v11 erV1 eof incOme. Iren1cally 1n enya, i· lly better off that members of NSSF.are paid to persons who are econom ca



The pensioners in the Civil Service were former h Lgh+r ank Lng off Leer-s who
because of their position and salary can be expected to have instituted
for themselves while still in employment, some form of Social Security.
As can be observed, Senior Civil Servants in Kenya own large businesses and
big farms" This being the case, provision for Social Security in the Civil
Service should be in the reverse, Senior Givil Servants receiving
provident fWlds and J'Wlior Civil servants being the pensioners for they have
little opportWlity of aquiring some other means of Social Security - for
example by engaging in businesso

AmUNISTR:\TION

(i) The Director

The administration of the fund is vested in the Director. The Government
.considered it more expedient to have one officer take control of the fund

instead of a Central' Board whose decisions would be much slower although
more cons.Ldervd , However, the decisions of the Director are always subject
to the appr-cva.L of the Minister for Labour. Moreover, because of the pressure
of the Advisory Council and the investment committee, decisions which
the Director can make Wlilaterally are very limited indeed. His. role is
limited therefore to the general administration and although he formulates
policies, these are by no means', binding witho~ the approval of the Minister.

(ii) The Advisory Council

As its name suggests, this body acts purely in an advisory capacity and
its recommendations are in theory not binding on the Government. The function
of the Council is to examine whenever time formits, all draft subsidiary
legislation and to investigate the general impact of the scheme and make
recommendations for any necessary changes.

The Council has a tripantite representation, by Employers, employees and
the government, each group having five members in the council. These
are appointed by the Minister for Labour and are supposed to be powerful
leaders of their respective groups. The workers are represneted by Hon. J'uma

Boy ~.P. J'. Karebe, Esq., Kimani wa Nyoike Esq, Fo Ominde Esq. and Chadwick
Odongo Esq,., ••••.all powerful trade Unionists. The employers representatives
are also powerful leaders of the FKEand these are J.B. Polland, Esq.,
David Richard Esq. Dr. Munene Esq., Tony Owuor Esqe, P.E.D. Wilson Esq, pro
J.Fo Munene is also the Chairman of the Committee. On the government side
Permanent Secretaries of the Directorate of Personnel ~funagement, ~linistry
of Finance and Planning, Commerce and Industry, Labour and the Director
of the National Hospital Insurance FWld.

The workers representatlon is not as effecti~e as it appears to be being led
by powerful trade Wlio~ The wor ke r-s pa rt.Lcapa t f on in the council is
characterised by apathY; and disinterest. There has been Ve4ry little
activity in the Council on the part of workers representatives~'This may
be explained perhaps by the fact that pe rt Lc Lpa t Lon has been on a VOluntary
basis and it is not until recently that remuneration has been intrOduced for the
sittings. Little particupation has occured with the introduction of the
remuneration with workers representatives coming very late presumably only
to collect the sitting allowance~he absence of the employees p rticupation
explai~ why there has been very little disvergence of opinion in _v~
the del,bations of the advisory Council. This state of affairs is ~
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harmful to the workers who have placed their leaders in the position of
trustees to take care of their interestso Moreover, workers participation
should be greater, the scheme having been instituted for their welfare,
had the workers not had a sympathetic governnent on their side, even without
the participation of the workers representative, the few reforms on the Act
which have been made for the benefit of the workers for example, in increasing
the eQPloyers~ share~ of the contribution would not have occured bearing in
mind that workers a~ employers are normally on opposing sides.

The Advisory Council normally meets three times annually and discusses policies
which are formulated by the Director of the Fund. Though this body is purely
advisory, quite a subs~antial amount of subsiduary legislation has been

eff8cted through it ~ the Hospital benefit which have been recently
introduced for members of the scheme under Section 19 of the Act.

My contention is that even if the workers pa rtLcLpa t Lon in the Advisory
Council was active, they would stil~ be under represented under the Cuncil's
present constitUtion. Among the three groups, the worker comprise the
majority and therefore their representation should be propdtionate with their
numerical ~'rength and due to the fact that the f~d ex¢is~chieflY for
their own sake.

Any recommendation made by the Advisory Council must be communicated to the
Minister for Finance who may adopt it or reject it. This is to ensure that 3,

recommendation of the Advisory Council mainly where it concerns finance
does not go counter to government economic policyo

ii) Machinery of Compliance

A scheme like the NSSF which compels employees as well as employers to
part with a part of their income for the sake of benefits which are not
immediate cannot be expected to be so easily welcomed either by employers or
employees. It must have some defaulters either wil'fully or due to
circumstances beyond the detaulting parties control like lack of money to
contribute. In order to ensure compliance and to educate employees as well
as employers ~the importance of the scheme there is an inspectorate body
appointed unde~ Section 34 (1) of the Act. Under the act, inspectors have
power to enter any premises for the purposes of carrying out thetr duties
An employer, employee or anybody else who is likely to know is bound to
answer any questions and to give information required by the Inspector.""33

The inspectorate h3s not had a marked sucess because defaulting is still
widespread. This n~y be attributed to various factors. In the first place,
the inspectorate staff is inadequate. In the whole Republic there are only
forty inspectors and must of these are concentrated in the main urban
centres. Ten of these serve NairObi area where there are the greatest number
of employees and employers. With such a limited staff, it is therefore
difficult for the inspectors to cover every possible place of employment
within a short period. This explains why most of the rural employers
and employees have evaded the scheme sucessfully.,
Secondaly, the work of inspectors in trying to ftnd out the defaulters is
greatly hampered by colluqion of employers and employees. As it reduces their
income, some employees have upto this time not been able to understand the
purpose of the scheme ~d would no anything to avoid it. It is in the
employers interest ~not contribute. Thus, when confronted by the inspectors,
ne Lther the employees, nor the employers give. accurate information. Employees
have been known to claim to be relatives of their employers ann thus only a help:
ha nd j Ln. tre es t ab Lasnme nt •.·:The'·e'mployees~·dc{'t"his:perhapsalso due to the
feur of Los ing their Job if "

,~. l"
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101ey tell the truth. This practice is most widespread in small esta.blishments
like shops, bars, hotels and other types of domestic employment.

Another problem f~cinb the inspectorate stuff is th~t even thou~h they ,
'establish tha t a certain number of persons are emo Loye d in a particular
est~blishment, they sometimes find it very difficult to get the employer
himself because in many cases the employer~ ~ away and doe~e side there,
Man~.&c1ployers are also employees elsewhere and this is particularly the
cas~the Kenyan petty bour gous seg; class. A Civil Servant may be wor-k i ng in
Nairobi while he has a large labourforce in his shamba in the Rift valley.
In those circumstances, it becomes difficult to get the employer in order
to prosecutehimc Closely related to this problem is also the problem
of the big fish" who exert undue influence on the inspectors. They either
bribe, threaten or intimidate the inspectors to escape prosection, The
inspectors in town simply fear to prosecute some individuals fearing
some serious repercussions on their own position~ In such circ~~stances
persuasion is the only means left to the inspector.

The other pzob Lem which affects the success of the compliance Ynachinery is 3.L}-
t.ha t where the defaulters are preaec"\;ed, they get away wi thJ.ight sentences.
A case in pOi9t ~R.V. General Man~er, Multer and' Oswald¥ Here, the accused
was charged with convicted ::of twenty nine courts of failure to remit
contributions 0 {fe WdS fined only She 10.00 per cc'ht. Without heavier court
penalties, machinery of compliance is not likely ~o be very sucessfulo

Another problem which arises is in relation to the accounting records kept
by the employers. Some employers neither empl~ acounting saff nor keep

I"::"records. They remit money to the NSSF without indicating for which members.
they are doing so. The NSSF administration records accordingly 90 not
show on whose behalf or for what purpose the money has been remitted.
When such an employer is prosecuted, he wl.ns'the case because he has
remitted the required money to the fund. Although the Act requries the
employer to keep some records, this is hardly enforceable because no
penalties are provided for failure to keep the records. This makes the work
of inspectors r~ther difficulto ~,~ ~c

Default is quite extensive as indicated by the fact that in 1975 alone
£650,777 was paid in standard contributions directly as a result of field
inspections. Out of that amount £80,059 was, paid as a result of Court actiono
Penalties paid as a result of rate contributions amounted to £29,546.3(",

The big~est defaulters are mainly local CounCils, Co-operative societies and
Farmers. "1 It can be observed that these are also the Lns t.t tut t ons with most
unstable incomes and default is so~etimes due to circumstances beyond their
controlo Local authorities derive their funds from the Central government
and since the abolition of the Graduated Personal Tax, they have found themselves
in great financial difficulties. Co-operative Societies derive thp.ir income
from the members and among this ~roup are farmers who comprise a substantial
percentage. Farmers have unstable incomes and durine periods of slump,
Co-operatives find themselves in financial: difficulties. It goes without
saying that farmers are the people most exposed to the v~garies of the
wedther and a bad harvest means a difficult financial situation, for them.
Sometimes in such cases, forcing compliance has resulted in fru~less Court,,-
action.'

INVESTMENI' OF THE FUNDS.

Since the inception of the fund the government policy which has been alsO
the practice is that the fund should be self supporting. As well as being
able to pay for its own administration, the scheme must be able to earn

'interest on individual member's accounts. The NSSF moneys must therefore
be invested in such, a way as will be able,to meet both requirements. Capital
must be guarded against loss as well as yield a fair rate of interest.



This money therefore should not form part of the government revenue in order
to discharge both objectives effectively. If it forms part of government
revenue, there is always a danger that the government may raid the funds
and use them for other purposes. The funds should be placed in the hands
of a statutory corporation which would a~t as a private Company in its
objective of maximis~ng profits in order to earn the highest possible
interest.

This is not the case in Kenya and investment of NSSF money is directly
greatly controlled by policies emanating fro~ the treasury. Although
investment itself is done by trustees, invest~ents in various undertakings
can only be made with the consent of the Minister for Finance and are made
in the name of the Permanent Secretary to the Treasury~g- Investments are
not therefore, made in the best interest of the workers in that they are
not made where the returns are likely to be highesto

Under Sect~on 26(1) of the NSSF Act, a body known as the investment
committee is established. Like the Advisory CoCncil the body has a
tripartite representationo Workers are represented in the Committee
by Hon , Juma Boy M.P. the government by C.N. Ke~chi (also the Chairman)
who is the Deputy Permgnent Secretary to the Tleasury and the employers
by David Richmond. The Director of NSSF or in his place, the Financial
Controller, is also a member. Like the Advisory Councii, the role of the
Committee is purely advisory.

Like in the Advisory Council employee participation has been characterised
with apathy and la~ of interest. I am told that Juma Boy has never attended
any of the meetings, of the Committee~4 As in the Advisory Council, this
has the effect of overiding the workers' interests and as earlier pointed
out investments are not made in the best interests of the workers.

Usually, investments take the form of levying stocks and treasury bills
from either the Central governement, Local authorities, statutory Corporations
and in limited caseS, private companies. This is essentially a form of
lending. As a~ present the fund has £120 worth of investments; £285,000 is
being held by the Kenya Railways corporation, £3~ million by the City Council
£4~ by Companies i.e. B.A.T. E.A. Breweries, E.A.P & T, Brooke Bond Portland
Cement, a~d Bamburi Cement all companies in which the government has a ~
sharehold1ng inte~est. The rest of the money id beins held by the Treasury.
The Central goverIllllenthas the largest share of the funds through issue of
bonds. This money is generally used by the government to meet the regular
~expenditure and the integrity of the scheme therefore depends, not on
the building of a Reserve fund but on the governments willingness and ability
to find the necessary money for benefits by taxationo The obligation to
beneficiaries is however strong enough and default 1s unlikely.

~~.

By government h~comiag, the members receive indirect benefit because with the
funds the government 1s able to provide its regular welfare services.

None of the investmen$s made from the fund h9w~r substantially and directly
benefits the members. Questions have been ~~ as to why this should not
be done. For instance, this money could be used to build the badly needed
houses in urban areas for members who would then purchase them on a tenant
purchas e bas is. The employees, as an al terna tiv e meas ur::.,I.!.,.,~ldbe
encouraged to form themselves into a Housing Co-:-operative/would borrow money
from the fund for building houses for the employees. Mr , Mus Lga L.O., the
Director of the fund has infact urged this measure but~j~rCall has remained
a cry in the wilderness. A commentator in one of the ~~~has remarked
tha t :-



"The workers should not only wait until they retire (with only a few
years to live) and then see the benefits of NSSF. Ways and means should
be found... so tha t workers may be able to take loans from the NSSF for h~fJ>{~
their own houses ••. Let the workers benefit from the ~SSF when they are
still strong and hea Lt.hy'", Like MusigaVs call this and other similar
appeals have remained a cry in the wilderness.

fu~other way in which the employees may benefit from ~~e fund is by aeing
able to borrow from it as in the Co-operative Societieso Allowing employees
to borrow f rom the fund may go a long way in solving social security problems
in a far better ~ay then keeping the money as savings for the employeeso

Such loans can easily be recovered from the employees' monthly wages. Vfuen
it is borne in mind that a large share of workers are people who may have no
other borrowing facilties having no security for the loans, or not being
able to join Co-operative societies be caus e of. their low wages the importance
of availing NSSF money for borrowing by the employees is understood.

Although sugge st Lons have been made as to how the workers conditions can be
improved through the fund there has been no positive response. This negative
response cannot wholly be attributed to the government. Trade Unions take
the biggest share of the blame because they have not even suggested it
let alone taking any measures t.owards tha t direction~' Infact these
suggestions have been made unofficially by insignificant persons when it is
expected t.hat Trade Unions would champion the interests' of the workers.
By failing to a~~d the deliberations of the ~3estment committee and the
Advisory Counci ere has been no for~ where ~ voice the wishes of the
workers, with any probability of implt-mentation. People who have urged
for more benefits for the workers are not even Trade Unionists, for
example Musiga is not a trade Unionist¢ although he has urged for the money
to he made available for boz-row tng by wor-ker-shousing Co-operations which
would be formed. These appeals have usually been made through the press
by laymen. On the other hand, government has refused to adopt such a
policy on tho exCUSe that it would make the administration of the scheme
more complex and expensive. Nevertheless it can be done, and it is time
it was started it only on experimen~h basis.

DST8R:,IINATION OF COI\'FLICTING BENEFIT CLAIMS

Conflicting claiw$ are likely to occur e~p~cially in the payment of
survivor's benefit. Under Section 21 of the Act survivor's benefit is payable
to the dependent relatives of the deceased. Under subsection 2 of that
section a dependant relative means a wife, husband, son or daughter of the
deceased or if they do not exist a parent, brother, or sister of deceased.
The Act does not 'state who else would be entitled in case neither of the

'groups exist but only says that "'any" sum paid otherwise then in accordance
with this section shall be recoverable as a sum due to the fupd from the
estate of that dependent relative or from the person towho~l\as paid.
Does the legislati~e want to mean that no other person can beraependent
relative ~th~x,outside the two categories of persons specified inthe Act?
If this is the construction to be given to the section, then the legislature
must have overlooked the fact that a person is likely to be a denendent
relative of dece3sed even if he or she is outside the two specified categories
In the African extended family system, a dependent relative can even include
a very distant relative who may be no more than a member of the deceased's
clan. T is as pe nt 0 the Act s,hould be amme nd ed to extend the category of
dependcriJ relatives: ~ in the alternative s urv i.vqr ts benefit should be
disposed of ac cor d i.n.,to the deceased's personal law of succesion which
is not at variance with the African concept of a dependent relative. Infact
as the Act stands now it vidates S. 82(4) (b) of the constitution in so
far as it prescibes the manner of devolution of the deceased's members
contribution~. That section of the constitution guarantees that a person
will be go~erned by his personal law in matters of succession.
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There is no reason why a member NSSF
property and therefore be dealt with
death.

fI

money should not be regarded as his
according to his personal law on his

Conflicting,claims have been few but this is no guarantee that the trend is
going to continue. Most of these have been by persons claiming to be wives
of the deceased. Under S. 32 of the Act, the ~linister is empowered to appoint
an official or a body of officials to determine any claim for benefit, \Whose
decision shallbe final only subject to the regulations which the Minister may
make. Such regulations may provide for appeals by any aggrieved body to a higher
authori ty also appointed under the regulations made by the Minister. Under S. 32
(2) such higher authority may refer the case to the high Court for decision of,..any question of law. Under the same section, regulations may provide for
appeals to the High Court from the decision of any such officer, person or
tribunal, on any such ~uestion of law. As can, be observed from the wording
of the A~t, it is not mandatory for appeals to be brought before the High Court
and even whe re they are brought, thev lie only on the que st Lon of law. The
que stion ar'des, is the tribunal appointed l3y the ,Minister complent to deal with
the claim. Where would a party aggrieved by the decision of a tribunal
which satisfies the Minister appeal to that is, where does the final
determination of the claim lie. This aspect of the Act is defaltive in that
it gives ultimate power to an officer o~ tribunal appointed by the Minister
rather than the Court of law which is competent to deal (with such claims.
This is undesLrttf-ble as well as being contrary to R. 60 (1) of the constitution
which states that the High Court shall have unlimited original Jurisdiction
in Civil and Criminal matters. In so far as Section 32 of NSSF Act deprives
the High Court of this Jurisdication, it is void. Determinations of claims
have normally been made by officers of the fund who have relied on local
administr~tions assistance in determining who is the right claimant, for
example, where Emtk each of two women claims to be legilimate wife of the
deceased member. Jurisdiction in such matters best lies in a r.ourt of law.
which has the benefit of the knowledge of family law. If a question arises
as to who of two claimants is a widmv it is only the Court which can determine
such a. question acc uz-a.teLy because it knows which are and which are not valid
marriages under the law. As I pointed out earlier, there is no reason why
questions arising out of NSSF claims should not be dealt with just like
any other questions regarding property in a court of law.

NO competing claims have occured'in respect of other benefits. This is
because under the registration system a member has a foolproof method of
identificationo His registration number resembles no other as it is based
on a Member's z-e'gLs tz-at Lon under the Registration of Pe rson Ja Act. Even
if through administrative error, two numbers are identical their thumbrints
on the identity card can never be similar.



CHAP'I'ER fOUR.

We have seen that Social Security simply defined means
an r-e s sur anc e O:L freedom frcm want. This being the case, a
Social Se.::,uri ty Scheme should therefore cover those who are
likely to be faced by destitution. This group comprises of
wor ke r s , the self employed f and the unemployed.

It is also clear that the Scheme entitled the
National Social Security Fund in Kenya is essentially a Provident
Fund Scheme and nct a Sbcial Security Scheme as it concerns
itself only with the employed.

In all societies, Social Security has existed in one
form or another. In the .old African societies, the aged,
the sick, the j.nfirm and the children were cared for by the
still active and productive members of th~ society and the
family. Socia:!..Security in modern times has however undergone
a transformation in that it is now more institutionalised
and organised.

vie h.ave seen that a l.t.houqh Social Security measu.res
were advocated from various quarters during the colonial period,
it is not until after independence that these proposals were
taken ser f.ousLy and t.r an sf o.rraed into legislation. It should be
borne il1 mind that trade un10ns were very active immediately
after independence and there were numerous strikes. Like the
Trade Disputes and the Trade Unions Acts, the NSSF Act was
a measure aimed ~t lessening industrial unrest as well as
fulfil]j ng vrhat, political )!ro9r<m1rtl.!;o·Sof the new Af:cJcan govern"
ment had promised the electrorate.

In the COU":-2e of Illy t he sJs , I have att.ernpted to answer

the question whether the NSSF fulfils the expect2tions of the
worker by ind1cati~g whether li certain aspect of the Scheme is



desirable or not. I have also, in the course of the thesis
suqges·ted some r-eforms . By way of summa ry I the Eo Ll.owi.nq
reforms and recommendations are wor+ hwh.i.Le1£ the sy stom is to
be more appealing to the ~crker.

1. The scope of the Scheme should be widened to cover more
persons and more coritingencies. It is time the species of
ciJ..;uaJ.workers I ha.ve described elsewhere43 should be brought
under the Scheme. This is possible under Section 5 of the
NSSF Act through a Ministerial order. Section 19 of the Act
is wide enough to cover more benefits. This section should
be used to provide persons who are laid off from, employment
before reaching the statutory age with some benefit or the
withdrawal benefit should be widened in scope-to cover such
persons. Under Section 19 also, additional benefits such as
by \yay of providing housing and loans to the members should be
declared. Benefits should not only relate to a worker's
period of retirement but .shouLd also relate to the period wheri
an employee is still working and healthy.

2. The-highest returns to the worker through investments
of the f und s can best be zeasLd sed if the fund organ.isation
enjoys a considerable degree of independence from the
government. The organisation would act like a statutory
corporation vrh i.ch would air\"'Il.at a max im i.sat t.on of profits
meaning a higher interest on each indi.vidual member's account.
For instance, instead of being a lender of money, the fund
organisation could itself engage in i.ts own business. In
economic theory, however, the risk is greater where the returns
are highest but since private companies have not only been ablE
to survive but also to achieve considerable profits although
engaging in rLs ky investrr..errt.s, there :Ls no reason why the f und
orqan Lsat.Lon should not ach i eve the aame • The government



should allow the fund orqanisation to run like statutorv-' . ~
corpo rat.Lon s some of which like the Industrial and Commercia]
Development Corporation have shown considerable success.
As long as the governrrent wants a big portion of the NSSF
money, returns and consequently interest will remain at
a Low level. The government should on Ly intervene in cases
of mismanagement.

3; Workers participation in the Scheme has up to this
time been negative. Their representatives do not either
attend the mettings of the Advisory and the Investment
Councils or participate in the deliberations. This may
be attributed to mere disinterest but it is mainly d~e to thE
lack of skill on the part of the leading trade unionists
to enable them to contribute anything in the meetings.
Although they may know that a certain move is advantageous
to the worker, they are unable to present their case in the
Council because of lack"of proffessional skills. On the
other hand, they are faced by a group of powerful (both
economically and proffessionally) representatives of
employers and the government. Steps should be made to
ensure that the workers are represented by persons with the
necessary skills to present the case of the employees.

May be the failure of active representation by
the worker's representatives stems from the fact that
these representatives are appointed by the Minister rather
than the wo.rke rs themselves and t.hey therefore have no f ee Ld.i

of responsibility to workers in this respect. This problem
can be alleviated by allowing the workers to elect a number
of persons among wtJom the re.presentati yes of the workers :Ln
the Councils would be appo i.nt.ed. Such representatives
should be chosen from the lower rungs of the trade union
ladder who have the rno st;d Lr ec t; and g-reatest contact vzi t.h the

empLoye es and t he ref ore know their v i ews best: in resp~"ct of t,

Schemt~e



4. As already observed, the inspectorate staff of the
Scheme has not been very successful. The maJn reason is beca.usE
the number of the officers is inadequate" It takes a long
time to fill vacant pests of the NSSF organis~tion because
this has to be done through the procedure of the Civil Service.
This is true of the inspectors, who cannot be appointed by
the administration inde·pendently of the Public Service Comm i ssf.c

This explains why the number of those officers is far below
the requisite number. If the Scheme is to be successful,
additional inspectorate staff must be employed. To get rid
of the bureaucratic process of employment through the Civil
Service procedure, the fund should be autonomous to accelerate
the procedure of employment of the staff. rrhe inspectors shou Lc

also undergo an intensive training in order to educate both
the workers and the employers of the irr.portanceof the Scheme.
Higher penalties should be imposed in case of default in order
to achieve a greater measure of compliance.

5. Consideration should be made for bringing in the qove rnme
as an additional contributor especially where the standard
contribution is so small as to be ~f little value to the worker
in his period of retirement. This would infact be a step
further towards the government's policy of making the Scheme
a truly Social Security scheme~4 This extra cost on the part
of the government can be met by increased taxation on the
economically well off. In addition to providing more security
to the workers, this would help to distribute more fairly and
equitably the economic resources of the country.

6. A.s a further measure of fulfilling the goverrunent I s
promise to transform the Scheme into a Social Security one,
if recommendation number (5) cannot be fulfilled, the Scheme
should then be transformed into a "Pori sLon So herue II. The lump
sums which workers receive under the NSSF Scheme are of 1i t·tle



value to them. With this money a retired worker (especially
from the ranks of the lowly pai~ workers) is unlikely to eng~
in business to assure himself of i':l. :r:egularf Low of Lncoine

either because i.t is too little or becaure he hr:lsno opportur
of doing so because of the throat ~ut competition in busines!
Many worke rs t.he.refor e end up in squandel:ing t.h e money.
~\1ith a pension scheme I C:l. worker draws a regular i.ncome
throughout his life. Pensions shOuld continue to be payable
to a worker's dependants after the latter's death if he had
not exhausted his entire standard contribution by the time
of his death. Alternatively, the retired worker should
on retirement receive a small lurep sum and thereafter
some monthly payments. The lump sum recei~ved under the
NSSF Schemes are in many cases not enough to sustain a membel
throughout his period of retirement.

7. Where there are conflicting claims in respect of
the survivor's benefit, the conflict should be resolved
according to the deceased's law of property and succession
in a competent: Court of Law and should not be left to the

'administration of the fund which may not be equipped
to deal w i.th such cases. No justi.fication exi.sts for treatinc
the NSSF money as distinct from the other property of the
deceased and should therefore be dealt with in a similar
mann~r.

8. As a cornmen t; on the whole system of Socia.l Security
in Kenya, it is clear that development of Social Security
in this country has been haphazard. There is no well planne~
system of Social Security, but only isolated bodies operatin~
as an end in themselves. The National Social Security Fund,
NaJciona.lHo sp.it.aL Insurance Fund r Workrllens: Compensat.ion,
Social R.eli2f Funds, Superannuation Scllemes and
institutional family alLowanc es and he aLt.h Lnsurance schemes
operate independently of each other thereby obscuring the
cone renc e and obj ecti yes o f a Social Securi t_y Sy st.ern ,



It is not uncommon to f Lnd one indj~viduclla f f ected in
one way or another by most of t.heae Schemes or services.
Such an individual for instance may be a member of the NSSF,
a contributor to the NHIF I a pert:Lcipa.nt in. some. kj,nd of
Superannuation Scheme and may also be covered by some private
family allowance and health insurance arrangements. Problems
of filling forms, involuntary reading of numerous instruction
and making a number of contributions demanded to cover these
schemes are an expensive affair. What is advocated is a
department of Social Security as a major organisation. Under
this department various funds would be controlled and guided.
This arrangement would provide facility for co-ordination and
an intelligent basis for a continuous revj.ew of Social
Seucurity policy which should aim at a comprehensive Social
Insurance System.

The proposed merger of the NS~F Scheme with the Pensio
Scheme 45 wou Ld be a step towards this direction.

9. The Scheme has up to this period not been able to
find favour with a great maj ori ty of workers. 'I'h ey see
in the scheme, a move by the government to reduce their
earnings when they most need thenl. This is because the
Scheme is so much alienated from the worker and the only
times when a worker comes into contact with· it is when he
sees deductions towards the Scheme on his pay slip and when h
wants to claim benefits under the Scheme. The workers I

participation is such t:hat the worker has not been able
to obtain any additional benefits during his werking life.
While the blame may lie on the workers' representatives,
it is unlikely that even with improved participation on

.their part a worker would be able to realise his full
expectations under such a Scheme. A worker would be
happier with the Scheme if, the Scheme j.s essentj.ally made a
workers I Scheme. This me an s that o f f Lc i aLs of the Scheme
wou l.d be elected by the workers t.heraae Lve s and 1::118 \tJOrkers
vzcuLd be able t:o dismiss them. 'Ehere would be no th.i.nc



like a.qove rrimerrt, IS 0]:. an employer! s pazt Lc i.pa't Lon , 'The
workers should decide themselves what benefits to declare,
what investments to make and how the funds of the Scheme
should be utilised. The success of the Co-operative
Movement in Kenya is owed to such aspects ...that it is

es~ntially a workers' Scheme. The consciousness of the
worker that he is part and parcel of the Scheme increases
his enthusiasm to make the Scheme a success.

Such a proposal is however not likely to commend
itself to the government which established the Scheme with
a view to making it a ready source of revenue for it in order
to discharge its regular services. In this respect, the
government loses sight of the fact that a S,cheme run by
the workers themselves can provide the government with
revenue through taxation arising from the economi.c prosperity
which would be gained by the workers through borrowing
from the fund. Repayment of loans borrowed by the wo rke rs
can be made through deduttions of their wages. Because
of the workers' improved living conditions I t.hey will be
happier and thus contribute more to productivity. If the
funds are loaned to members while they are still working,
there may in fact be no need of taking any measures of
Social Security during a w6rker'~ old age as he will already
have done so for himself by investing the loan in a profitable
manner.

The greatest and most important reform that can be
made under the Scheme is to transfer its sole administration
to the workers themselves and to have the employer's and
the government's hands off it. If this is done, all the
other reforms would be unnecessary as the worker would
now decide what to do with the money. But this is not possibl~
in a capitalist society which wants to maintain the existing
econorruc;relationships by denying t.he workers a hold on the
means of production. The Bourgoussee class wants to direct
and to administer the littJe that the worker has toiled to ear)
so that he dOGS not use it counter to its class interests.



What impact ha s the NSSF Scheme ha.d on Economic
Development? We have already observed how the funds of
the Scheme are invested i~ various undertakings.

The portion which goes to the government is used
to meet the current expenditure. This includes building
of roads and such othe~ infrastructure which bring ahout
subst.antial economic returns. In addition the government
is able to provide the essential services like health and
education.

The funds which go to the statutory corporations and
companies are used for the expansion of business and industry.
This brings about more productivity and generates employment.
This is a major benefit to the country as a whole not only
to the workers.

To the worker himself, contribution means a reduction
in his income and hence to his living standard. The worker
guards against destitution in future by consuming less at
present. But at the same time, because of the decline
in the purchasing power of money over the years, a v.rorker's
satisfaction from the consumption of his money when he retires
is greatly reduced especially because the interest earned
from this money does not correspond with the fall in the
value of money over that period.

Social Security Schemes are characteristic of the
Capitalist countries and Marxists have refused to accept
·that such Schemes are of any benefit to the emp Loyee , They
argue that as such Schemes deceive the worker that his
employer (the capitalist) has sincere consideration and concer

l,....

for his welfare, they diminish the class consciousness
of the wc rke r f thus making him loyal to the capital ist
mode of production. This attitude on the part of the workers
guarantees the continuation of the capitalist mode of producti
where the worker is denied access to the means of production
so that he can continue to sell his labour to the capitalists.
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The Marxist point of view is therefore that, Social Security
programmes are a sl),perstruct.u:r:eof capLt.aLf.sm wh i.ch though.
an expensive one, guarantees its cont.inuance.

The employers contribution to t.h« .Scheme is a human
relations method used by the capitalist as an aspect of profit-
sharing by the worker. ot.her forms of profit sharing .i.nc Lude
bonuses, buying shares for the employee in the industry,
rewards for long and loyal services, pensions and other forms
of payments beyond an employees regular wages. Such Schemes
are used to create a false impression on the part of the
workers that there exists a social partnership between workers
and capitalists, an attitude which is in the best interests
of the employers. One writ:er has thus commented:--

I1Profit sharing" by no means guarantees workers
material advantages. Whatever guise it may take,
this technique is. essentially a form of indirect
wage I wh i ch serves to Lnc re ase the worker Is dependence
on his employer ....

Accompanied as it is by concentrated brain washing of the
workers, it represents a threat to the labour movements in so
far as it undermines class solidarity of the workers and impedes
their organised struggle for higher wages, unified national rates
and weakens their class consciousnes£46.

From a Marxist economic point of view, employers
participation in Social Security Schemes essentially represents
part of the labour costs deducted by the capitalists from the
overall wage fund and returned to the workers in the guise
of volunta.ry aLl.oc ati.on s from the employers' profits. Capitalist
are compelled to introduce welfare schemes because they are
essential for the normal refurbishing of the workers' physical

---.. .
and mental resources in the context of modern capitalist
production. SociOlogy has demonstrated that men produce better
when th~y are happy a~~ ....1•...is i~ the interest.s of the owners o~
the means of prodnccion t.o .inst Ll. some happiness Lrrt o the work er s
so as to increase productioll. As Marx and Engels have put it:-



"Regardless of the ~~ses resorted to by employers
to present themselves as 'humane' and sincere in
t.heLr •concern I in ~dorkers I \V'elfare,their- rel.a·tion-
ships with t.he wo rkers in t.heir employ will aLway s
be an economic, hot a human relationship for the
very aim of capitalist production is to secure surpluE
value by exploiting the labour of wage 'tlorkers"47.

SociuJ. Security proq ramme s existing in capitalist
societ.ies (commonly known as welfare cap Lt.alLsrn) are
t.he:ccfore in the l'1arxistv i.ew, with which the wr Lter shares
sympathy, a cloak to disguise exploitation of the working
class in order to promote devotion and layalty on the part
of the workers to the employers who are the owners of t.he
instruments of production. This devotion and loyalty to the
Bourgoussee class minimises the class consc~ousness of the
workers thereby preventing them from ",raginga class struggle
against exploitation •.

Where then does the solution lie? The answer is to be
found in the root cause Qf the problem. As the problem
arises from the capitalist mode of production, the solution
lies in the destruction of it and by replacement of it by stat
ownership. This can be brought about by a socialist revolutio
Where the means of production are vested in the state, the
workers are the owners of the means of production. They ar2
their own managers and. surplus profit is for their benefit
as a whole. This means that there will be no class of
employers and employees. All will be equal partners in t.he
sharing of the profits arising from production. In addition
to improvi.ng the living conditions of workers, there will
be more productivity because the workers, being also the
beneficiaries will be prepared to work harder. The economic
deveJ.opment whi.ch has been achieved in USSH and China T",ithi.n
a very short period compared with the long period taken
by Western European Capitalist countries to achieve their
present economic status bears testimony to this fact.



-'22-

However even after the emergence of social ism r t.he
organisation of production 1s likely to be such that there
are still Managers in industry. From those Managers, a
class of technocrats is likely to eme rqe which would
threaten the revolution in the guise of profe#i:qria-t
dictatorship which emerges after the overthrow of
capitalism. Experience in USSR and China has shown tha-t
this class of people has arisen and h~s attempted to re-
establish the old forms of production with its accompanying
bureaucracy. How to do away with this class of people has
been a controversial question and as yet, no clear solution
has emerged. In China, it is advocated that this class
should be got rid of by a continuous class struggle. The
question of getting rid of technocrats who, are likely to
re-introduce the old forms of productions is a question which

~ even Marxists have been unable to answer satisfactorily.

In a state which has transformed the mode of productio
to a socialist one, a sGcial security programme would be
unnecessary for production is for the welfare of all. As
the ownership of the means of production is vested in the
people, production will be for their benefit as a whole.

As Marx and Engels have pointed out, the transformatio
from capitalist mode of production to a socialist one is not
likely to be that smooth. There has to be an armed struggle
as the owne rs of the means of production canno·t easily be
persuaded to part with them. The criti~of Marx who have
branded him ~ blood-thirsty have ignored this fact. A
Socialist Revolution is not likely to come about through
social legislation as the critics of Karl Marx have pointed o'
The legislators are also the o~~ers of the instruments of
production and they are not likely to enact law which will
deprive them of their class privileges. Experience in Africa
bears testimony to this fact where the political leaders
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profess to be socialists, and to he leading their country on
the path to socialism but practically they strengthen
capitalism. It is this capitalist mode of production and its
aooornpany i.nq exploi-tation that the workers must resist
if they want to have meaningful welfare at all which 'dill
improve the living conditions of the wo rk Lnq class who
are the real producers. They must enjoy the fuits of their
labour by having a fair share of what they ha~e helped
to produce.
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Printer Nairobi.
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18. Legal Notice No.48 of 1967; Kenya Subsidiary Legistlationl 1967,
Govt. Printer Nairobi.
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280 Report of the NSSF and Accounts for the period ended
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his office on 10th February 1978.

32. Ibido
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40. Supra, footnote 31.
410 Interview held with Mr. Musiga, Director, NSS~ in his office
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