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Ih re will be an attempt to look at how reaches of proDation orders
are dealt with and finally the supervision of th
themselves by their senior.

In the third chapter I will attempt to look at specific prohetio

robation officers

cases. Chese cases will be from the Ki era co rt. Ihe reason why I
picked this court is that I did my second year clinical pro ram in
that court and I got interested in the kind of offenders who appeare
before the magistrate. The court covers many police stations and the
case-load is quite heavy in view of the fact that there is only one
ma istrate at present; iss Angawa District ma istrate 11. Ihe court
also deals with cases from slum areas like Kibera itself {line saba,

akina etc, Kawangware and Bulbul in Ngong town. So I wanted to fing
out how effective probation as a way or means rehabilitation would
be instead of imprisonment, It was my fe ling that there is more to
an offence than the mere co~nission which I teel law tends to lay
more emphasis on. Ihis consequently means there is an emphasis on
inflicting punishment than on looking for or at other factors which
have contributed to the commis'on of a particular crima in the final
chapter. I will iook at the service or rather th probation departme
critically. Ihe intention her is to find how effective the service
is at present and whether there can be any improvements on the same.
I will observe that the department has some very serious prOblems
like that of ransport and understaffing which it is my feeling
inhibits the proper supervision of the probationers and consequently
the effectiveness of the S rvice.
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,ut these were factors outside the control of the probation
officers. y examination over a long period 1 d me to e ver~
impressed with the service the officer's themselves. The

overnment is tr~ing to help but I am of the view that t.here should
not only be pumping in of much more money in the probation service
b t that this money should also be combined with practical solution.
Thus the proposed service scheme is vital to make the service more
effective. I believe that such pumping im money would actually be
a saving if it can be combined with effectively lessening the
prison load of minor offenders.

In conclusion, I could say that at present probation service•
is the only penal system in our country which actually deals with
the question of rehabilitation practicall~. Its the only one which
seems to incorporate some of the original rehabilitative views of
the African communities it serves. It tries to serve the problem
the African communities it serves. It tries to serve the problem
right from the sou~ce as oppossed to imprisonment which in my
view deals with the nd result only. In Probation thereiis an
examination of the life history ~f the offender. the circumstances
surrounding the crime and the offenders attitude to the offence.
Ihis is q ite practical, especially in view of the rapid social
changes at present. rhus it is a syst m'which does not remove the
offender from the society with which he has committed the crime
but rather tries to reform him withim that social fabric which
contributes in making him adjust. Ihe offender is then inl a positior
to hear how to cope with the situation in future and to ~ealise

\ Ithat there are other more acceptable channels of doing t~ings.

\
!

1\
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Channels which do not disxupt the society. 0 he/she learns now to
live within the vexy socialy in which he has ~ommittea the anti-
social crinic. And thus becomes again a useful member of that
society.



In this chapne r I intend to d fin tn term n Probation 11

and trace the istorieal background and it s introduction in
enya , that is how it became part of our legal systems.

The term has be·n used in various ways and the best way to

define it is by saying what its term of ref6rence is. It is
to b usod tr to -provinE! an individualized prooramme offering a
young or unhardE!ned off nd r an opportunity to r habilitate
h··ms(l1.-rwitihout inc;t itut ional pun Lshm nt und.r the tutelage of

a orobation or~1cer and. undsr- th. continu d power of th court

to i. moae i.nstitut· ona L punishment f~r his original offence in

the vent h a buses t he opportunity n.

It may therefor, e de f'Lned simply as the 5U5peW31.IJn of a

sent nee during a period of liberty in the community, conditional
upon good be hav Lou of th convicted off ncer , Acnua Ll.y , 1 could

salt tha t it is e. system based on the bel.L f tna t many fr nders
are not expert or dang rous crimnals~ but ar of hectk character

and hav times surended to temptations or tt~t it, 's misfortune

that tll } commt.t t edvt he offence, and thus ought, to be gLv n a

chance by being saved from possible contaminat~on of the prison

where harden~d crimnals are; and be encourag d t~ use their o~

sent of r eapor sibility for t he ir ft1.tur'3.

The normal rro~~oures \,Rk" s srry f these thr~e forms:-
(a) Aft~!' conviction, s~ntl'!nce :is sus("a!1-4-d and th

offender is plac d on probation.
() ...-\"tflr conviction, sent nce is passe •.. an. nhe

e x=cut ton of -;:-~ :;(;2nt nee is au spe nded and t he

offender is placed on probation.



(c) t r conviction ines may be i:nposed as a.condition
for r l~ase or p~o~~tion.

P, fJr coming to the introduction of probation in Kenya, let:
exa Lns the pre-colonial societies.

Although punishment of crimnals or more ppropriately wrong-
doers can be said to have been an accept~d institution among
v~rious fr1can s~ci ties an trib a, in ~enya; a fact t t suffil
i that irn risonment wa a foreign institution.

10 these societies t.n pun.ishmerrt of th wr rig-do rs was mor:

of a family / comm nity c:.fi ire The traditional societi s emphas
was on compenaat.Lon as bing nee SS&'l""Y for keeping social
equlibrium between the parties to the suit, though serious steps
could at ti~~s b taken a5 will not be s· n below. ~ct ally ven
among tho Tsenga there is a prov j-b which goes" The red smpt Ion

?of cri~~ is restitution" Som societi 8 may looked at in
80m d,tails.

mong the' 'ikuyus th rights of the indivi'~i.lalwe r-e of minor
i t· . i~hrm or a 06 an C01::1par1.80n w_ •••• peac and equiliorium in th_ group,

pre puInqu Incy or interm2lrrL £,<5. T .-l. ,pr~ce,-ure ~dopted to achieve
this purpose ;nay hav held. the a ppear-ence of a definit punishment
fOA L~3tance, co~pr~l plnishm~nt or fin" and it 'oubtless h d
some f nctional val,u of t he sort. Cor pr-e.L un Lshmen t was int n 4

primarily to act as deterrent to behaviuur con idered lia 1 to
L.

int~rf ra with pcaco and equilibrium. It was usually the
offended group which dealt \'di.h the offender. A boy or youth who
brought trouble on the clan by stealing w'Juld be discouraged by
bein beanen , secondly with stingling b ....ties.



or by b in soaked with water and 6ubj cted to tho bites of

tree-ants ( Kikuyu - Thambo. Meru - Mpamho ).

Th6 sae nt ta I meaning at the back or the ft fines " as

distinct fr m compensation to the injur d party ~as th t reinstate-
m nt of t € offender in soei ty, from which he w~s considered

to have virtually exp lIed himself by 80m anti-social act'. he

method of the reinsta.tement was the ating of the an tm 1s paid

as It fin n which was another inst nee of t ns bi ing fore of

the ritual meal. Close relations were exp~cted to assist the

offender to find w.nerewi'th'1 to pay the If fine II 5 , and comp n-

sat ion unless he could do 50 readily himseJ.f. It is this fact

which to some extent induced a sub-clan to punish the offend r

when his off me \"15.5 clearly r-epe at ed , In neral the 'vider the
roup which surf r-sd ~.S a r~sult of an of r~nr.e th. st r-onger the

public 0 inion would b against a r~p~tit ion of it.

Th habitual offender whoso actions re a ~ stant threat

to 'the wealth and ell being of his clan, or sub-clan would at

times be sumar t Ly expelled; or put to death from tb~l pre:nise

th t the country w s tired of him. He could be bur-ned alive and

was normally burned in a big bundle of dry banana. Leave s and then

set on lire: tlut it is notable t. t the occass ion on whichc
th Y might hav resort to this kind of action were rar •

rihe maIrrt aLnance of peace depsn 'eu upon th recognition
of three principl 5; firstly, settlenent by force, secondly the

cor r ction of LnbaLance } compensat ior rat her t nan by talion;

&nd flllaily ~l impersonal adjudication nd ass SQent by th

aged ( itl aoc ~al ~l"ad. ) who \«ere deemed to be . eyond the

partia11ti sand impetuorities of self-inter .st(:.d y out h ,



The stag s in the made s ttl m nt particul&.rly in cases of
homicide appear to be traditionally remember~d ( these were
se~tlement by force, 5Gttl~resnt by talion and settlement by

compensatlcn). Th_ first of these involved the taking up of
arms and generally enctec in a blood feud. The second was an
attempt to put an end to feuds by limiting th ~ctributory action
to the magnitude nf t ne offence ( the murder of a man 'i~9 e ttl d
by the kf.Ll.Lng of the murderer or of his ag mat e in une kinship

group or alternativ _ly by handing him or his on ov r for adoption

into t he damaged group). The third meant payment or compensau icn
to the murder d ~ants ~roup quivalent in 8tock.

The prine ipal of adjud ie~t·< on CI.n(~aase ement by t he aged was
based on trJ:1 hi'll i~ f t hat , 8. a r1(.l n grows old"r he 1 avo s the

hot-b.oodness of youth b 'tlnd and is abl.= to think and act
impartially as indicated above. These elders en aged in litigation
w~re suppos d to be especially free from bias, impartially in
ar'guem nt :h ich was one of the qua Li.t ies \:which had infact brought

7them to the fore •
Thus the principl \-Irlich emerges is t hat the ad uinistration

of justice w 5 based on equity rath r tnan a codified law. The

ikuyu say " Tutiri na mutugo tiga kuigua uhoro wa mundu na munJu"
meaning we have no code apart from hearing the words of person

and person. Tijis meant that there was no ~tandard yardstic to
be used in the melting out of just ice, so they had only a code

$of general principles not of d tail • v(!ry .iudg m nt must

com'Lrm to it, though the principles were \vith latitudf'! unknown
to Er.gli~~~ law as will b come anpar- rrt i1:1 the other socif!ties too.
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THE KA~1'3A--
Ami:mg the Kamba. theft of food crops or stock from one's

neighbour in time of famin~ frequently took place. If such

wer not habitual, but manif stly du to unger ana. neet, it could

b~ atoned fro. bull as paid over nd slaught r d n the

thief' must a l, 0 r~t r'n the '"tolen property or its equivalent,

though h~ mf.ght, be permitt d to postpone this until th famin

was over.

Th thief would swear the " t4dundu
10

Oath not tc at al again

He wou d do' this b fore the" 0 ingorc" which consisted of t h

rral'5 "00;')1.11' t ion of a. ~rou o~" .~otui ", v/hich was t he largest

rnba gr-cup , t.hat ac no-,..,leu[,c a co mon Lnc t.Lt.ut Lon tnc l ud tng

oth r peo nL as w 11. It w s a cru e Ip.f'isla lJr
o

ll3, judiciary and

x cutiv all combined, t'lis" ov Dnm.ntfs" ,jurisdiction was

r cognLswd, In cas of a sm 11 th ft, a p,oat .1'li~httak the

pl~ce of a bull " •

If one was a hatd tua L hdef", alb it the theft were alw ys

sfl1all, and 80 annoyed his neighbours the elders of the" Utui "

(or the ar' a ) might gather and burp his house dOWI ; or ther-

\'/i ce st r-oy it leaving all the roan' 3 property inside nord r

the thief to leave the II Utui It. .(I'or a mor e r Lou n(tbitual

thief', or- for a major aang L theft - say three CO\'13 at one time

In cas... of as.;)ul
12compensation w, s 150 used

• A !Ilinor

matter such 3..3 3. blow causing no p~rmCinent ill-effect but

perhaps pain and. sweLl.fng \oJ8S deeolt w1th by aend ms an eider to

ca 1 t. 0 orf~ncte:::- tog th ....r ~ ith an eid r of his ownramily who

arr-Ived bringin ~ a goat. If t he t~iO elders aided th t the



r sponsibility was trully t l&t man 's , cu that h hurt was
not of th serious kind, requiring marking with ~ ~~ire t th

goat was slaught red and t~ matter en ed th re. ~or more s rious
1 mb ~ m~m~r. th l~ was a fixed

( any f:tnp-~r ) - on'! cowscale of ~n Iti.s ~. A ftn~er
a bul and a ~oat; o. t! "'-a.1 or arm - five Cf')1)1!S, bull and
a goat.

For more complicated injuries th' elders considered the clan
13as it arose and mad~ a discussion u3ing the above kind of scale •

A good example :'.3 that of' ex-chied l:lbith:· who at KJ.ngundo lost
3 fing ra ~~ was also cut on tho arm - such a way as to s v~r
a t done He was awarded thre, oows for the fingers, one for
:t.he tendon and a bull and a goat. The Karnba worked on th principle
that if an arm or a 1 g was lost a man sas rYlly half a man and

with ooth arms or 1 ga h wae. said to be practically dead.

Ther"1 as no dirf r nee if t hs injury was inr Lcat ed deliber-

ately or if it was accidental, the payment wae the same. But in
the latter case ther, was in the past no bitterness or strife.
betweerl t he two clans. Thus th(! commission of any ant i-socia 1
acts can be sairl to hav~ been a c,o!!!tr:unity arretr '<\.{1icnW 9 to be
d tt~red in al posstbl. mys.

11.
:. KALENJlli.

Finally I would 11.1 e to look at the (alcnjin. mong these
people a,11 offences w r e ttl d with th victim of th gr1Ee

if p03sibl the individual who had b en wronged could bring up
the charge ags inst the p .rson (5) who had wrong d him, but the
pund shu nt s were coll ot ave , 'I'h off nce s \1er 50111 t ame s
regarded as unnatural, for instance stealln:, of rOlJ6rty of u.notha
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Kalanjin or the practice of incest people who commited such
offences were called" Sigoranit " or sinners. The punishments
for such offences were strict because they were rare offences and
were to be revented from recurring. The punish ent was also meant
to keep th soc'Pty from offend rs by use of preventiv mcasures/
h avy punishments. restitutions. payments of eavy .ompensations
and also t~e beating of offenders if they were persistent wrong-15doers. This was meant to act a detterent •

Even though there were crimes in the Kalenjin society such
as witchcraft. rape. incest~ t~mucides and other anti-social
offences; there was ac ually least incidence of crime because
of the various anc t Lone , hich were adopted by the aoc Lety , The
most deterrent. punishment w~s the invocation of the curse against
the culprit who committed crime and w re not detected, ego secret
use of sorcery to kill people or theft of property.

Those who witnessed before the elders could be pSjchologically
offended by the curse if they lie • R ligious rituals w~re also.
performed when cursing the suspects. 'I'hd s was the type of punish-
ment the Kalenjin teared most; th curs (Muma

6 •...
which ',.fA S used

a~a'nst incorri ible criminals. Al 0 not9ble amon those crimes
wh r curse was employed w re disclosure of circumcision rituals
marria e rites. cleansing rituals, c mmitting unnatural offences
like sodoml1 and the betrayal of the society customs and morals

17non-Kalenjinsto :
Persistent and reculcitrant deviants of homoc i.de, .r-ape and

arson, theft and sorcery were stoned. It Kalach fl or s tar-p sticka
n osigiek " were thrown against the cffenders·o. These types of
offences weJ.e punished by crimrial sanctions of death panalty.



The r st r ared to commit similar off~nc , censur and social
ostraci:.lID of cu Lpr-Lt o also prevented incid ne of crimes among

the al:.u!.jins.

'I'h 'vic'.rd of cr-Imna L 5&J ction had p na.l tLea of payment of

lood mon y by t~1E f~mily and the cL of the murd r rj in
homocide C2.38S, to the f':,J.ilyand clan of '(.he de c asad pr v nted

most Orr~'tlcesof murder among the Ka1enjin. 'he clan 1ders and

family hfl d a acted in eupr-e es Ing undesirable behavt our of th ir

sons and d1.ught r-s , The culprit lost th ahi ld when his clan

and h Ad of thp, family discov@r d him, be cauas of committing

could b villed by " ok i t; If th r ft r , ldBrs ve!"dict of
death s~nt no unl ss h scape d an", ran a.,ay to a not h r "per-or t t,"

wh re he could seek re 'ug as conu rnned man, other 'is~ he could
be watched very closely for over a long t i':1 and cou Ld be
lJl..mished for the o f'f'ence s •

.QB;)BR'HTI0l'JS
It is of intepest from the above analysis of th pr -colonial

societies to not t hat ther was no system 0;: imprisonm nt

among t n r;fric
1$(.)citi s. ~ctually on iikuyu lay Jomo Kenyatta

~~rote n The chief aim in the pr-oce ed Ln was to oet compenaat Lcn

for the Lnd LvLdua L or the group against whom the crime was
com.m t t ed :? Once t: !~rE •••.J3.S no system of Impr'Ls onment t t_ e offenders

were punishe~ by being ~~de t oay he~vy f glres 0 th~ Kiama
8!'ld comoeriae t Lon to riJ?,ht t~e wron -(10 r-s ".

Thus the tr,;dition~l sane t i on .npha s Le c omre neat Lon ~9

b~ing neces ~rv for k epin~ social ~ uilibrium betw en parties
19to suit. Th follmdng sanctions w~re mployed •
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t ir families. This
.0 t een t off nder ana the victim and

~ pi ced first cause it as import nt
in th restoration of t e social equilibrium betwe n the parties.

4' osn P pi. would e sa isfie ith such r conc La.Lf.tLon without

any oth'3r punishment additional because after it, none •as
suffered penalty a to mat~ one be an nemy of the other as it
would be if one wprA seflt to orison 0 fined heav ·.ly,

9PMfE~pATION: r was aJso another sunction which was
important in th~ fric n traditional sanctions ~nrl rank~d s cond
in im drtanc to reconciliation. It was ~ood for th~ maintenanc
o~ soci~~ equilibriu • f sam hody had suffered or lbst som -

a r sult of wrongful act of anoth r, conp ns tion would
p·t h~~ back to the status quo rather than dking t' person
to orison or fined by which h 'gains no~h~ng. (as at pr sent )
thi6 only increase £rict ion b t Jeen the t 0 parti· 5 cecaus ach

has suffer d due to t ct of tIle 0th ,r .0 ling s helped
mak good differences.

CORP L i>UNISH It was rarely used. ,r.:.,J' ~Gll gunishm nt
s re served only f r of'f nc :3 of xtr min m ny soc ieties

gravity, for instanc witchcraft. 'th r types of punishments
wer-e social ostrac is.]L, sanctions
for instance r nud i.t Lon y Lders by a formal curs, in order to
protect th c mmunity fr m t hostility 0 the Gods, spirits and
S0 C' •. nd last y x ul_l.,9.U of t he off'erl er from tht! com nity

in ~ rious cases ....itl::.ch yet did not merit xe eu ion. t was a form
of outl y.

'Thus it is not d that th o-cion of loss 0 piLys-ical liberty

in its' li' i~-~' forC'1 of pun.i shm nt (lid Hut exist. T r wer
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no prisons in the modern sen~c of the word, but it should not
escape our attention that hhough most of the traditional sanctions
were able to preserve order 'n the small traditional societies,
changing economic and social conditions make development like
prisons inevitable. Some of the sanctions like settling disputes
out of the court would be difficult if unattended with the
factors wh~~ch featured in the traditional s cLet Lee,

Therefore in these traditional societies uhe r'e ~a only
family/oommunity r'e aponsLbf .ity whereby the off1nder woul.d be
rehabiliated. in the society as seen above. his can be 'equated ;-
to a kind of " probation" in that 't was not until r~habilitation
of this off ncer. In the social fabr c failed that ~cre ~eriou
st P lik ost r-ac Lsm or ~t~ "ere r s rted. Thus one woul.d have
be n offended a chanc juat l'ke an offene!r is by beLng pla~ed
on probation and thus bein saved from pri~on. It is not until

l
thivfails that on~ should be impr'soned tf

Prob'tion is a fairly new approach to crim , tr atment. It
20may be traoE'd to the ye ar 1941 wh n John Augustus _was aLl.owe d

by a oston Court to bailout acriminal this request·.Under his
care t en criomal b caII.8industrious and Law-ab LdLng , following

ton the legal jURtification tha the court has power to suspend
sent nee, many more pvople 1.'0 .•..•r •.••..•.• releaseJ and placed under his
care and he act d as a sur ty. By 1859 h had.acted as a
surety for 1152 Mal sand 791 f mal s dgivenl 58 formal aid to
many others This success of this u ~ approach attracted the
attention of sever 1 V0 unt ry organis~tion~ in and about
Boston f;{ 0 t en eteo d in to oost its d vet opment , The
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d v lopm nt of the behavioura science' played .a crucial rol
and enab led the approach to move' .f'r-om strength to str ngt h,

In le7$ probation became mandatory in oston an in 1891
in the whol state of Massac u seet s , Where paid probation offic rs
attached to court w re appointed to supervise th- ~irend rs.

The appro?ch s.rea to other tat s, fr m t _ Unit~d States the
system found its way to Australia, N wZea1and in 1996 and to
En~land in 1907 and it was frown her 'that it wa in roduced to
K nya (\"/hich was t h n a British Colony ).

G0L s r L E~

The penal system pr~sently in ,ist no in 1ast Africa
was introduced by the British and modelled on the rlri~ish
p al 5ystem modifi d to suit the colonial administration.

The Imperialritiah .c..ast Africa Com ny was t 16 forerunner
of t'lr~tishrule in East frica. he Company had tried to :;jet up
an administration in th interior. There is not much on record
as to how the Company dealt "'litht he admini~tration of crimnal
acts and penal institutions. But when the Company handed over
power to the Brit ish Government it:'18911) it.wa s redordec that
S1r Arthur H~rdin~e inh~rite all t~e ildin er.cted by the

21
Com any includ1ne forts and prison • 'h "tows t la t prisons
were in ~xi5t nce ev n b fore, official British ov rnm nt rule,
at least during the period of thetompany and they continued
even after the Company left.

The two parts of' enya , the Coast ana the interior became
under direct. :~ritish rule in 1895 and "11 re callaa th East

frican l"'rotectorat• t 0 new acnf.ner-y for tne administration
of justic W· 3 introduced. 'he .toastAfric ord r-in- council
1~97 stablished Kenya legal system on the machinery f r settle-
ment of disputee. It indicated t~ t the we V.~ndc were to e
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appli d by that machinery and made it clear t~t the legal th ory
that W"Ars 0 be us d in was th English on. Lsput e e unlike the

posit on und~r A,!'rican jurisprudrnc an Islamic Jurisprud nee

( at th coast ) were to b~ settled by institution called courts

whose c ompostt ton, pr-oce dut-e and Law to be applied varied.

The 1897 Native courts regulations, made under the above
ord r in council, made it claar that the native courts to be

stablished to settle disputes of natives wer-e of t".;w kinds.

First"y L,!u3l.ims and econdLy other f r r63.1 nat Lv 5 whole 'there

was thircEy the C our-t.a for- the Europeans and Asians • However,

t ns Lmpcr t ant thing is that; tnere »e: in roduction of t ne British

legal sysd!m which OJ' S ali~lIl or fore ign system to t\i'ricana and

it is fr'Jrrl thi !)remiSe5 I proceed to discuss tn.e introduction of

pr~bation in Kenya.

l'he:::--s was t ne Lmoor-t au Ion of British Notions of cr-Im and

its ounishments which, thou h these ';'ler6 (1iff~rlqn+., cour-t a ofor

'iiffe-r lilt coromuniti 5 a .. oon a. ov , w r 1f)r 1. (~ to a' '., this

was \"/here t he eov.rnor ( as pe r na t Ive courts r(:l u La t t ons

thou~ht that ~'tiv law and eu to w~s r p'gnant to justice and

human Lay ,

I ~ould th~r~f~re s-y that th~r, were ?ri~~ns wh~r~ pople
\'1 re .jail~d s mce lh~ !::!pplicHtion of f:ngl':'oh 1 ,C:\l syat em \"fent

ith this ':.I. - se en f;V' n A.t t;11? t imtS of r.h~ Lmper LaL JJritisth st

African Ccmpany, Fd.ne s could 8150 De irrposed by xhe court as can

b'" etected fr~m ~he famous !~.iLimo

50'1, ha·~1been onv Lcted fror conve r eLon of ten s. i lli."!gs and

order d to r pay it. 1he COUL't said cue comar-y Id..· S '.:1 re repugr nt

to justice and morality and that the futher's pr-oper-ty could not

be taken.
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to r pay his debts as in custom law •

There is no indication that probation was one ofthepena~

sanctions during this span of time, w"th the first world war, the

lnter war eriod was characterisedby economic d pression which

affected Kenya as w 11. Thus the oroblem of crime b@c. me 23
For instance in the peri. d 1922 ••1931serious durinp this time.

t~e offen s f h.use breaking and bur 1ary were 122 and t os

agad.n sn persons had b com 130 by 1931. This could also b said

ta na.•·r: h~en probably due tC' population increa e. '0 th
21.

situation m rited s<'!rious 90nsi sration. T is c()mmjttee was

opted to inquire into and repllrt upon tll prevalence of crime

l.n l\lcd.robi and its neighbourhooJ.. Its term of r-e f'er-ence were

" to make r-ecommcn -,tions for Gsaling with the pro lems arising

f'r-om the pres r.ce of 1<:\.l5G number-s of potent ial juvenile offenders,

habitual crinmal::., vagr- nt s an umemployed in rairobi and the

area bondering ".

The COIDml.tteereported in AlaI' 1932, it had met Or! ten

occassions and had heard evidence from the officers i!charge
Crimna1 Investi ation D partment airobi, labour officer, Nairobi;

The sup ..rint-..dant of Nativ locations jO 'Jairoti, tho sup rintedant

of Kabet R for~atvry; th actin~ eputy co mf ion~r 0 prisons;

and the ~ fic~r in~har.- o! crimna1 records,' Crimnal Inv ti ~ion
D'5p:irt!\1 nt.

Th com~ittee report d th~t there w r 3,J,I..6. juv niles in

Nairobi of hom probably u third 't ere u11de11 no fOl·U r gU!.Ardian-

ship or ~rental control, so -:Clnyof thew had i~ft their parents

in the re serve 5 an como t :'oOk for employm nt. Some vlere

reported to he children of prostitutes thlile an increa~in n ber
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of women and girls were being sent out by their parents, to
look for ~mployment. Further the committee said mixture of
different trib s in town pr eluded thp possibility of any effect-
ive tribal control. The committee also noted that there was lack
of adeQuat .houainp facilit1 s n so 0 •

Thus r_~ c ommft tse r-s comm ndc
,

that (th bill r 1 tin to
ehildr rl and youn persons under clause 9 - A salaried officers
should alternatively be appointed to superinted the work of

rotation offie rs in Nairobi, but meanwhil statutory po era
under the ordinance be giv n to som officers diserib d in the,,25
bill a e holding a pub1 Lc office. This c 1 arly illustrated that
the committe. felt th6r~ \'las a neceesrty of a probation eyst m

but i had not been iInp1 entad as y t. 'l'he c:>mmitt e 1.11

recommended preventive detention for habitual crimnals.
Further the' committee noted th t the juveniles who had been

taken to the abete tleformatory school were not b~coming any
better. '1 ut the eneral re ult is that the Reformatory is
rather of th nature o£ a prison, than a school that th re is
littl t if any r or ation and ouite in d QU te
This ind1cat d .at no r habilitat on was akin

ducat t on " •

pl c and
consequ ntly a eone rn with r habilitation 'led to the consideratio~
of other m_t.ods and it is h r that the first serious consideratior.
of a d comm ndation for the introduction of probation was made.
This waa thDough the 'ork of the cornmittG on Juvenil crime

R forna tory.
is co~nit~ee \as appointed on 9th ugust 1933 to consider

the pro 1 m 0 uv nil crime and th future of A b t Reformatory'
It met on five ocass.ions between lb·th ~eptember 1933 an )uth
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January 1931,.. ,'The committe waa c ompoae d of 3.,-1. La ontain

th chairman, H.~. ~cott, J.L. \ illcocks, rl.F. ~ard and

E.E. eet ham "(1!'IO was tin sec:r3t~ry. It r-e por-t sd on 6th I bruary

193L..

Th c ommittee Cl:'SO ha-t to look at th juv~nile offenders bill

nd Mr. La. F'ont~'!np ra~ort on coll ct t ve institut lons in ngland

n bEJar:inp, n vdnci no M~asu!'e (!ould be ntertained by the govern-
m n \"Thich CC'.l d invo1v~ ny considerable .xp n5~S in the n ar

future. Ii;: obs r-ve d that at least 60% of chf.Ldi-e n f school

go;.ng ag "•..jere noti in r e ipt of any regular ducat ion and mad

r eommnd=t tona accordingly. n of its most im~or~ant re O~~ nda

ions w, e that n Pro at i on offic rs b appointed to au' r-v Lse

young I rsons n

ut the legal framework for his ~a not yet in eEist nee,
thu~ th cornnitt e also recommending furtner ext n~ions of
the idea aaLd " v'.e wou l.d also have recomm n ed thdttneir appoint-
merrt to supervise r: children who break the term of the ir
recognizance" •

F r t her sueg st ions from r he cOr!1Mittee were that financial

help be? givt'!n to r:issionary s:)cieti 3 for re~abilitation

purr os - 8upervi3i!'1~ boys cnmmitte o th:ir care of a r.lrobati~n

offie r "hON~V r-, it was not until 30th July 191.1 that a

co itte: ~~s f'nally apooint d to ~ consi& r the advissbility
of i t~oducing a sy tam of probation to tho colony. Its t rme

of referJnc~ were .-

n To examine a memorandum prepared in the colonial uffice
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The comndt t i, hOVI vor hac no doubt that the f'uLl s sc co-opera-

tion wou Ld be received from th magistrates once th probation

system w~s ?ut into oparation.

The commission r of T.)ol.ice at the time who had experience

of the working of probation in Palestine, wa s o f the opinion

that probation system could be adopted in Kenya with advantage.

He eXpr0S3Gd the view t hat, it be tried. in t\lairobi and gradually

extend~d in the operation as expnrience was gained.

The committ e also h~ard evidence fro~ r presentativ s of all

sections of the community whom it had r-e oue ate d to appear before

it, and t he r esu Lt;ing interviews dLecLosed that the r'e pr-e esnt a-.

t Lves were unan imous il" thpir apor-ova L of th. trrt r oduot Lcn of

probation.

The committe_ was also ac~uiratated with the fact that the

dur Ing the .ye ar s )91,0 ....•191)1 no less than 16,1,00 first offenders

"fer s nt nc d to imprisonment t nr-oughout the colony. To the

committee it seemed reasonable assumption t;hat a small percentage

of the se first offenders woul.d have been suitable subject for

pr-oba tion or-der-s had probat ion sy at em existed j.n the colony.

ThE committee though still 'suggesting that the system be

introduced in the colony noted that though thsI't'l was lack of

remand homes, this should not stand in the way of th institution

of this essential service.

The prison and the system, so the committ e noted, are

very close ae soc tatied , The former relies on the latter to

reduc~ the ,riz.!Ort popul at ion t thus leaving the prison authorities

time to do th"ir real work of segreg8.'ting of providing
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suitable treatment for the vicious and dangerous criminals, wh11
th latter r lies on the former act as a sterner me n~ or
reforming the reclaimable offender who has failed on probation.

It went on to say that the conditions prevelent would affect
the system, for ins tancs , t hat fostering of crime du to the
conditions 1(lh1ch nake rec,laimntion while living in this conditon
Impoas fb Le ,

In its recomrnendation, after making the above observations
the committe 3.:lid that " after the full at considerat ion of th

evidence and the information • at heir disposal" anrl not
withst;.qnc1ing the. pr eaen t r:ifficult ecor.omt c and social cond It Lona ,
we recomm nd t.hat.t h probation system b instituted in Ker.ya without
d Lay ", but that at it institu ion the machdne r-y for carrying
tt system into operation be continued to the municipality of
Nairobi. "This r commendation is subject to the previous to
which w attach greRt importance that the right type of person for
tr! poet of pr-oba tion office· be found n e

The committe v.cnt 0 to say that i.ord chief justice of

Enlgand Honourable l·ord Hewart of bury unde ltn d tn importance
of the system in a lectur in lay 1935 saying,

" Rightly used probation cnn sav thousand of
off nders very year from a repetitive of their
crimes t •

Probation was r commen @d to aoply to all races, to childr n,
juvenile and adult off ndar-e whe t her- first or recidivists and to
all off nces aaainst t e law of I nya for which an offender could
be sent~nc d to imprisonment or fine or both or det ntion in
an approved sch~ol. It was to be upon th magistrat to decide
whether a probation order should be mad , having tak~n into acoount
the nature or t;~ off~nce and the information.
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which the probation officgrs pl ceO at nis ai pos 1 t nding to

show th likelihood 0)'" 0'" heM'iise of the particular offend r

b~nef5.t:i,ne from the form of br atm nt.

The c0mmittee said that every offender to be d alt with on
procntion con istp.rl a sav'ne to the government, on an av rage
or n D"roxirnately £59 durin~ iaeh y~ar in which t.o off4!nder

was, ept out of Dri on on thl'l oth r '1. nd , or-oba t ion ailures are

c oat.Ly , 'l!C use not only was t h pr oba t i.one r t s lia~ility ut if
hi:;, tr at nt ':m pr-obation fails, his subs qu nt lllcare.ation make
th tota - oost of dealing with the off~nder mars 'e v' th it
would h v been ba probation order en made.

~ut there was ruoial discrimination yen in probation
'"'ervic if that voluntary worker wo d nay to made use of,
b}' the probation officer, in any ca e, ',_er s mem r of the

Indian or Goan commwlity W&S placed on proba ion.
The cornrrlitteoreport said a probation order ~oulu be

b ne f Le La L \'J er e the pr-obat.rone r was under- lh y .ar-s o£ age j 1£

it cont.a ined cono i.t.Lon s to ef fee .... t:1et he attends schoo Ls for th
off~n .r5 over lL year~, steqdy.work £or th~. might be found by
th pr~bat1on officer.

'I'h r was a r-e eommen at ton t' ~t h nr o t Ion offic r be
!'@I!oui!'·ct t., h 1 Ln t . aft r - car 0 p S:1n r or those fr')rn'

ep r ved schools.
Th report said, as cone .rnad f ~3ie robationers and

probation officers fI as the social work of to, colony ancr-eaee e
and a k (liner social ccnac renc is dave Lop d by t '1

resident of .-nya it may b found necessary to appoint
a woman probation officer to d al with offender 0

her sex n •
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Therefore the oommitte- recommended that probat.ion service

be introduced into the colony and it was from this premise that

the probation system was il1tDoduced into Kenya in 1943. It was
anacted into the Kenya legal system by the probation of offenders

ordinance in December 20th 19LJ and it came int 0 effect on the

9th Ap~il 1946 by proolaimation No. 14 dated 4th Aprit 1946, when
the governor declared that the ordinanoe should ap ply to the

whole area und r Nairobi MunLeLpaL Council.

In th~ course of discussion he bill on lOthovember 19LJ
at h Legislativa Council • the mov r of the bill Mr. Harra in
said th object of the Bill:

n is to endeavour or e,ive a man a first chance~

its likG a dog having its first bite and its to

prevent men t women or children "tJ .• 0 may have slipped

once being forced into goal where they not
unnaturally come in contact with the -"JO!'5t character

and jnstead of coming out betr m~n in majority

of cases they come out worst. 7he object cf the bill

is to see that incase per sona when apprehended the

first tioe are placed under the protection of
prob tion officers, They are subje cued to certE4in

rules and regulations contained in the probation order,
and they are IStven a chance; of maklng good ". He was

oK the view tha.t the bill (later ordinance ).be first applied

in Nairobi and said:.

f! I am strengthened in that opinion by th fact that

a committee which ~as presided over by Mr. Justice

Bartley a short time ago to report on this particular

subject, .suggested in matn reports on this particular

subj ct , that it first be brought in for airobi and
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district and when it as possibl to g t th man
and ioman power necessary, and then ext~nd d from
time to t Om as soon as it '1.:13 found possibl ".

Mr. HarriRin r .in ~ th council t 1 t :-

" this bill 's wntir ly no -racial and it not
confin d to rricans alone tI.

This ~~ ~.cRuse in th diseu sion on the bill most of t e
ministers 5~ me d to think thatit was for t he It ~ativ6s nand
t at it would b. of ben fit to them alone. This s not suprising
consid rine that ev~ryt ing was being don or look d t a social
basis. This i cl rly 5 en in ~r. i"ieol's c ntri uti n in the
debate, tnou h he ad very ood e ommerrt s on t bill.

I we Lcome this bill) nd leon i r it shews

v ry materi I 3 P in soc 1 dv ncement. It is
"

undoubtedly going to e a benefit to the frican
c omr unity an th re by is arnest of our desire to

lve ev ry consideration to th improvement of the
native and to ive th~ less fortunat ones a real
chance tt.

I ntir _y gr witr ~r. ~i'eol that the bill ras a v ry
material step in social advance~ent as I will att mpt to show
in the following chapters.

The Act, (then ordnance) set out the circumstanc s in which
probation could be ordered and the. consid ration which the
court was to keep in mind. It provided in S. 4 (1) th t

" ~here any person is charged with an of enc which i:
triable by ~ .subordinate court, nd the court t ink
that having reg rd to youth, charact r antecedent1y
home surrounding, health or ment 1 condition 0 t
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orrenc , or to any estenuating corcumstances in -hich
the offence was commited, it is expedient to release
the offender on pro tion, th court say:-
(a) Convict th offender and mak a probation order, or
(b) Y ithout proc ding to fonviction make a probation

ord r and in eith r case may requir the offender
to enter into recognisance, Witl or without sureties,
in such as the court may d m fit.

"Provided that ef'or-e making a probation order, the court shall
explain to the 0 f d r. in or inary languag and th ffect of th
order and, if he fail in any way to oomply t erew~.th or commits
another of fence he will be liabl4! to the s nnence as to b e onv1ctec
and s ntence from th ori inal off nee and the court shall not
make a probation ord~r unless th off nder exp~ss s his willing-
ness to comply"

lith the provisions of the order S.~ (2) provided that the
eam would a pply to the supreme court. Though th probation
system was introduc d in 1943, due to t he second world war it
was not un il 19t6 that th first group of off nders b nefited

:26from it. In that year 39 offenders wer releas 6 on probation •
The committee on the habitual of n 'ers which w e appoint d

under governm~nt n tic o , 270 on 16th I·larch19/!5, also consider d

probation vital. In their report, it was said;
n Much can don for the juvenil 27"off nders by probation
and tha.t th first offend rs lt/hocan't b adequat ly punish d
by fine or corpral punishment an for action buding over or
probation is n at suit le
The committee in ~ssence w s sayin th t th probation w s to

be tried out ror the tr atm nt or an offender beror a more
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serious step like imprisonment could consider d.

Again the 1953 Committ e29, aaId t at ;
" 0 child should be sent to prison •• probat ion should
al ays b consid red in pr$ference to any for of detention".
This n tOme went on the im ortance of th system was r alis c

as a form o£ tr t nt of of end r, ref rably to
or detention.

Ey a s ri s of subsid1. ry 1 islations in sub equent years
rules were made nd the ervic too hap nd xpanded. (Legal
notices belo). In th y ar 19b7, L09 c s s wer pI c d on

30pr b tion out of 352 c ses inquired into • Thus it is xplicit
that th n b r went on r i3ing an t system foun gre t oa t
during th m rg nei ay 1952 - 19 • young offend rs

nd uit· Ie adult crimo Is wer plac a under the sup rvision of
probation offic r • to t is xpansion it r'l ur-Ing this
period that most o£ t e present xperience officers were £irst
recruited into the s rvice.

In 1952, 553 cases were placed on probation, 1954, 926 cases
l'ler lac d on probation and in 1955, 1550 cases \.,ereplac d on

31prob tion • In 1956 the court in·N nyuki u d robat1on orders
ey.t~nsively ror placin the first M u - ,au Oath take's un r the
supervision of a pro tion offic rs ~er us~d to ather b ckground
info mation of var:l.ousMa u us ct fhich could b used to
mak th m mol" vener Ie as t is prob tion annual r port shows.

The system then pread out into the rural r as nd new
statio.'\ w r op ned , y the followin subsidiary 1 gislations
th service was ext nd d to th area al. hown JJ.
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Th former t au h emphasizing the w ling of the budget

realised that probation system was beneficial ven to the

off nd r hims If. Mr, t henge, on the othe r hand \'ZCl more

concerned with the horrifying condition in the prison which mad

rehabilitation of the crimnal a dream since h eame out of these

even ~orse than befor he went • e refered to a » bett r treat-

ment " of the offender ( which 'Could b attained by probat ion )

wher by the off nder- was to be r habilitat, "t,ithin th v ry

soc t ty in which h rt com it rt an ant;-social offenc •

In 19S1 thf! 19/.3 probation of offenders or-dance w~s revised

and ot the new title of . The probation of offend rs Ordinance.
( d 1981 ) and eU!"lently in force Kenya

35
revis is now t on, j.n

( New ct ) .
The probation service has cont in d to report since it was

in r-educed in 1943, as will bobs rved in th next en pter, even

after Independenc
6

that by 1174~ there

9,~90 prob tioners.

the s rvie h s pr ved Lnva l.aa hl o much so

i,'/ere 112 offie rs in enya sup rvising ome

oat of t pr-cba t aoner s \•..ere adults aoove

the age of 18 ye&rs. 3,393 co~pleted tr ir p riods at th end

of the year leaving 5,697 to continue. 'I'onaL on proba ion on

Decembr 31, 1974 wer 5,697.
T e nv~ra) case load as p r officer at that time 'as

bs twen 50 - s» probationers. 'rhi& is actually consid'!r d heavy

work load by probation at andar- s , For r a1 errect1v'" ..uc r-v Lst on

the \>Jork load should be somewh r be wen 30 - 10 pr-oba t Lon rs per

offtc_r. ~orG effie rs wer oing und _r training at t .t! Kabt!te

Institute of Administration, howev r to cater for the nvia~g d

expansion.
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Co.Mlv1E T

Th b sic assumption underlying probation treatm nt to that
by conselling, guid nc and assistance in th contaot of one's
(Offender ) social environment ( including the family th
offender should at th~ nd of tr probation p ~iod hav adjusted
himse If to the nor- s ~l soci ty, from hich he hau been
"' upr-ootied" by the crime an' this become a law - abiding citizen.
lhis can be effective. The o;fender is taught how to live
within the society rather than be ing remov d from it and conf in d

i..'1. a pr Lson t " r habilitated n..
Despite the r duction of the country's budg t, probation

helps whey' t he f! ar-e xt enuan ing circumst nee or actors in the
orrt'mce committed. At tim"s th~ of'f ence s even show the fiJness
of tht.'1 aoc t et y itst:llf !'Ath~r than t hst of the articular individual
c oncer-nad , As will obser-ve in t h f'o Ll.owf.n c iapcer-a , iany
women ar- C Ol1V ict ci un c nar-g 5 of cbangaa po session and selling
at KibGra court. But th ~c,women in mitigation cl~im that they
can't have any tiler means 01' maintaining t he Lr f' (illy xc pt by
a lling changaa , Then t n quest ion arises should they be jailed.

Here the woman is being enc uraged to do oth r things lik
getting a 'icenc from the City council and s 11ing vegetabl S

to k.eep t:!-ir family going. ;;)0 un takes th conomic r sponsibiti
while on prob~tion.

The annual r port on probation in 1950 made a valid observat-
ion in \'~hichstill real in the 19OO's. It said thatthe nu ..'ubl!r
of' married womenof all r-ace s who are going to wor-k in officies and

industry and who do not provid ad.cuate supervision for the
childr~n th~y le~ve at home was incr~asin~. T~lis obviously leads
to childr n delif~ency who lat,r b come sooial mief1ts. Thea might
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b the same peopl , when th~y grew up, who commit offences
and who might actually benefit from probation by being h lped
to udjust prope~ly in th society.

!;urth r, the ; stern influence throu h colonia 1 rul has

imposed the ~t,!esternsyst m r combating crim , wl1ich has
notably failed .ven in Western countries; juvenile deliquency
in most countries j building l&!ger and larger penit ntary
institutions .of cri.me using up In th nited Stat d ov r £800

millions i 1 N w Y0rk ( which is a third of the budg t ! after
education and ~\)cial 1;" Ifare. Inspite of this there is no
progress in preventing crimes in youth and no real advance in
rehabilitating sentenced prison rs37• It is this that Kenya

S ould prevent in this o - Colonialism er •

,



••• 28 •••

FOOTNOTES

L. SUTHERLAND, E.H. AND CRE SEl, D.H. Criminology J.B.
Lippincott Co. 8th sa. 1970, P. 326.

2 JUNOD, .•P.: » R stitution and African Penal Conceptions»
Reported in :he Journal entitled East African Institute
of Socds1 '-La search onference Papers Ja. 1966 ( AfriccmB )

3. LN.ffiSRT, H.?". ~ The Kikuyu Social and olitica1 Jn atLt.ut i.one ,

London, Published for the International African institute
by Oxforc U.P. 1956.

b Supra , P. 112 ..
5. Supra· , P. 113 •.
6. SUDra , P. Ill.

7, .3upra , P. 117
8. Su pr-a , P. 11R
9. PEN~ILL , D.J.

Machakos District
Kamba customary law, notes taken in the
01' Kenya Colony. London, i acmillan 1951.

10. Supra, Po $S

11. upra , Po 89

1?. uupra, P. 85
13. Supra, P. 86
14. CHE•.'-lIm· 1R , J .K.K. ••:. The views of crime and punishment

among the Ka1 njin of Kenya, Nairobi, 1978, Thesis
(LLB ) University of Nairobi.

15. Supra, P. It
16. WERE, S.G. The Masa! and Ka1enjin factor in the settle-

ment \vest~rn K nya , a study in mt hn Lc intelaction of
, Nairobi. n partment of Hi tory Seminar fa erSt

17. KIPKORIR, H.E.; Th Marakwa of Kenya, a pr liminary study
by B.E. Kipkorir with F.. elbonon, airobi, A~~ ( 1973)



••• 29 •••

18. JOdO KEN~A T F acing ~ oun t

o£ th Gikuyu, London, ~eeker an
nya. th tri a1 li£

,ariburg ( 1938)

19. REA J.
, . :1, me 1 gal prob1;ll'!3 i.n Ea •• rican 2, '. • ..•

E.A ~ .J. 39 at P. 51.
JUT t{LA1\JD, £.H. UP. C'.t • P. /.63 to 4£L..20

21 [~.:. : Th stablishment of administra ion in
tlt~ S ~t t,fric"n protectorat to 1912 ( he 'icrofilm) /
G.H. '~un~eam in Oxford tTn5.vt?rsity of 1965.

Ksnya colony and prot .ctorat Crime committee ~port
may 193?, Gov~rnment print d, 1932.

?l.. vupra,

25. Supra, n(l3c:)~nm ndation No. 16.

26. Keny: pen sons department annual report 1945 •• 1948 ( N irob1
Government printers ).
Kenya colony and protectorat mmittee on nabitua1
off no r3 report., airobi GoveL~1ent print rs 1946.

"28. Supra, )aragraph 90 (0)

29. Kenya Colony and Prot0ctorat<! ; Committee on ¥oung persons
and children report ( 1953) 'airobi, Government printers.

30. Kenya prisons cepartment annual report 19L.5- 1948
,

( airobi Gov r-nmerrt Printers ).
31 Kenya probation service annual reoort 1955 - 1957 ( Nairobi

Government Printers, 1953 • 1959 )
32. Supra t 1956 Report :

33. Subsidiary legi lation. the probation of offend rs Act
( Rev. 1 l) Cap. 64 Laws of nya •

34. Kenya egislativ council d bates.
S5. Caj>. 64 Laws of Kenya.
36. Probation Service annual report, 1974 publishers: airobi

ov rnment Printers.



• •• 30 •••

37. Mr. D • S yn s, on August 5th 196 5, in o psn Ing the Limited
National Organisation congress for the prevention of
Crime and tr atm~nt of deligente in stockhom. Report d in
the journal ~ntitled B.A. Institute ~f social research
conf'er-ence ropers Jan. 1966 ( Af'rican9. ) ... ,~ l

"



~; -,

••• J1 •••

CHAPTER TWO TOPIC : PROD TION
In this chapter I intend to e~amine the formal structure and

funetiondng o£ the probation service. The information in this
chapter was gathered from the probation headquarters office
Nairobi.

fRESENT STRUCTURE

In the preceeding chapter we saw that the probation of
offenders Act was enacted on 20th December 1943. Th operation
of the department \"I'ereinaugurated in April 1946.

e The probation de par-tm nt is one of tba four departments in
the Vice-president's office and IVlinistry of Home l.ff3irso 'l'he
departments are :- frisons, Children's, Immigration and Probation.

They are under a permanent secretary who is r-e sponat hl.e to
the r':inister. The uay to day activities of the de partm nt are
looked after by the Principal probation officer who sits at the
pr cba t ion h adquar-t er-s in Na frob!. To assist the prdmc ipal
probation officer at the headquarters are a senior probation office]
in charge of training and one pr-obao t on officer grade One in charge
of administration.

Out in the fi ld the country is divided into seven large units
follo~ing on provincial administration lines ( except that North-
EastGrn provine has yet to be reached ) 0 Tne seven units are:-

Central. Coast, Eastern, Rift Vall y, I yanza, ~e3t6rn Provinces
and t airobi area. These ar e run from the provincial peadquartera
by a senior probat:'on officer in charge of the province. below
them are the Districts h~aded by Probation officers grade one in
the case of the send or- districts like yeri and iaya, th re at
are head~d by Probation officers grad two. The mallest
administrati ~ units ar called sub-station and are run by

probation officer gr&de three.
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~lightly outside the vertival structure there are two very
important committees whose members are appointed by theinister
as per .16 (2) of the Act.

"The .inister may appoint a probation committee or probation
Committees consisting of such persons as the Minister shall think
fit" _ They are appointed for three years at atime to help run
the de a.rtment profes8ionally and not administrativ lye They are
the central probation case committee at the National level and
the probation case committee at the district 1vel.

CENTRAL PROBATION CO ITTEE
According to S 3 (1) the committee shall con 1st of:-

(a) A chairman, who shall be th chief Justice and
(b) Ten members appointed by the Mini ter representing

respectively:- .
(1) The inistry for the time being responsible for probation

services;
(II) The inistry for the time being r sponsible for labour

matters.
(III) The ministry for the time being responsible for social

services.
(IV) The Kenya Police
(V) The Nairobi City Council
(VI) The Christian council of Kenya_
(VII) The Roman Catholic Church.
(IX) -The Nairobi chamber of Commerce ; and
(c) not more than six oth r members appointed by the minister
(2) The members of the Committee appointed under sub-paragraph
Cc) or paragraph (1) shall hold office for three years, but
shall be eligible for reappointment •. The rules go on to state
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(4) The principal probation officer shall be secretary
of the commit tee.

The committee meets £our times in a year, that is, at least
once in very three months and t such times as the chairman
directs.

- 2
The duties of the central committee include as per rules t

(a) To make recommendations to the Minister concerning
the allocation of the service of probation officers

•

to various area.
(b) To receive and consider the recommendations of the

probation case committee of any area concerning th
needs on working of tha probation service, and to
advice the inister on all matters arising therefrom;
other than administrative matters.

(c) To mak reco~nendations to the inistar relating to
the duties ot the·committee and or the probation case
committe 8.

(d) To advice the ~~inister on any uestion or policy and
open any other matter relating to the probat ion
service as he may refer'to it for advice.

CASE COMMITTEES •
The probation case committees are set out in the fir t

column of the schedul~ and the area in which each committee is
established is set out in the second column of the schedule. As

J
per rule J (1) •

ft Each probation case committee shall consist of·a ch irman
and seven members appointed by the permanent secretary, and
the principal probation officer, who snall be an ex official
mambar~
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(2) The member of a committe , other than ex officio
members, shall hold office for three years, but
shall be Ii ible for reappointment.

(J) A probation officer stationed ithin th area
in respect of which a committee is established shall
be secretary of the committeee.

(5) All appointments to and recognation for a committee
\

shall be notified ~n the gazette.

The duties of these case c~mmittees are also set out under
lrile L.. ,

(a) . To examin and ravia th work of robation officers
1n relation to individual cases.

(b) To receive and consider the r ports from probation
officer •

(c) To make a direct the making of any communication
which it may be nece aea y to make to the court.

(d) To make a direct the making to the central probation
committee of recommendation concerning the probation
service.

(e) To advice and assist probation officers in the
execution of their duties;

(r) To ensure that probation officer perform their
duties in a satisfactory manner.

The committee holds its meetings ror transaction of general
business at 1 ast once ev ry time as the chairman may direct.
It is noted that the chairman is uEuallythe District Commissioner
or the area.

5Both the ventral probation committee und r rule 10 and
6the case committees under rule 10 have the power to regulate

the ir own proceedings.



FUNCTIONING OF THE PROBATION SERVICE

Now we turn to the functionin~ o£ the service. I will look
,<>at this t r~ot how it handles the criminal from the time he

first comes into contact with the probation officer to the end
ot his probation period which actually constitutes the main work
of the department. Probation officer handle cases trom District
courtS, ~e8ident Magistrate Courts and even the High Court as

'7indicated by S 4 (1) of the Act. The crimeS they deal with
include almost all the ~rimes under the penal code and those
under Local Government acts. These includes theft, assault,
murder, robbery with violence and manslaughter
OFFENCE FOR WHICH r,g BATION ORDERS .'iEP.E ~lADB AT KIBERA COURT

,;..}.->
IN 1972 (INCLUDING MALE &; FEHALE .PROBATIONS)

SECTION OFFENCE(rENAL CODE) ADULTS JUVENILES
I

I I!,
i(105 Personating a public, I I I

! Orficer - 1 I I
I I I
1
162 (a) U~natural offence 1 •.. !

I
Being a rogue and vagabond 1 I1183 II

I I1251 Assault 3
I I
I \

! 275 Stealing or theft 14 J II,
j

279 Stealing trom person 7 II
I

I
!

280 Stealing by persons in the' I
\ I

I I
I civil service 2 - II I

281 Stealing by clerks and I
I

I I 12 1 1

I servants
I304 House breaking 4 1

!

II 306 Workshop breaking 1
I
I I

I
I
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30.g Preparation to commit felony 1

317 Conspir:icy to d fraud 1
330 traudul nt false aocounting 1 ...

3 3~9 Forg ry 1 1

353 Ut~ering fa se dooument 1 1

St(2)
Being in pooession of fir a eArms Aot
without licence. 1

Total 52 7

COURT INgUI IE AND FRE- E TENCE REPORT

The probation offioers are attaohed to oour~. The probation
offioers are as near the oourts as possible to enable them to
be in court as soon as they are called ~pon to report when a
case comes up. .'l'he practice is that the court c1 rk either
rings the probation officer or he can place the court file in
a special tray that is always in the court for that purpose.
The probation officer checks that tray everyday. This is normally
termed a6 flReferrtng the case for a probation officer's reportft
It is only when th crimnal has been convicted that the case 1s
refer~ed. This i done 1n lieu f entenc, henoe the report
is in U.S.A. and Brit in known as Pre-sentence r port.

In Kenya Pre-sentenoe reoort is done in almost all juvinile
cases aa I was informed by th officer incharge of the servioe
in Nairobi. But in writting the report the offender is not
considered a crimnal rather he is seen to be having probl ms , ,
Home background is studied together with the history of his
up-bringing.
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The parents are interviewed and if he is schooling, his
teachers and headmaster are also interviewed. In the report
the possible causes of the instant problem (not crime) are out-
lined. Then fol~ows what the officer considers to be the
appropriate treatment to be given.

There are usually four -possible recommendations the officer
can give depending on home background, age, and the nature of
the problem; Firstly probation treatment may be recommended
and then th.e procedure of r~lea8in~-offenders on probation is
followed, except that with juv4niles their cases are dealt with
in the juvenile court, usually in the chamb r$ and not in-the
open court. The preparation of this 'report orders and th place-
ment and subsequent sup rvision is similar to that or adult

Secondly if tha home condition are not suitable for probation
treatment then in ases'of youth und I' the age of four,teen years
the officer may recommend that the offender be committed -to an
approved school. pproved school I'J un r the children's
departments whose head is thchief 1nspeGtor~ of children. An
application is made and then the child is sent to the nearest
approved school.

Thirdly, in case of youth above tburteen years of age but
below eighteen years' , who are not suitable for probation treat-
ment, it may be recommended that they be committed to a b~rstal
institution, for a period of two years. B rstal institution.under
the prisons department controlled by the commissioner of prisons.
Presently there are only two such institutions, Shikusho- estern
Province and himo La Tews g.t the Coast. The probation officer
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then makes an application to th commission r requesting ror a
vacancy in the institution~ The co~~issoner sends back a
report indicating where the vacancy is available, the officer
informs the court and then latter arranges for transportation
for him to t.he institution. If there is no vacancy in the institu-
tion then th~ court Ptives any alternative tre tment suitable

ut not imprisonm nt ecause under children's and youn persons
Act no on und r 18 years should ever be imprisoned. Finally
th probation officer may recommend an alt rnative treatment
right away. It is th n up to the court to m~et out the appropriate
tr anm nt.

Adult cases that are rer rr d ar. thos that t court feels
would benefit wh n released and plac d under supervision of a
probation officer. The officer is usu lly given fourte n days to
submit the report to court. If' during the trial t e oilf nder was
in custody th n h remo.ins ther until the r port is mad in court.

ut if on the other hand he had been bonded, th n tne bond is
extended.

On receiving the telephone call from the court the officer
may report.immedlately 1.f he would be client is bon ed nd has
to l~ave for home. H has to me t th c11 nt b fo~, he leaves.
'Th~ ofr~nders p rticulars are nak 11 and they ar- ange to meet at
home.

If th fr nd r is in custody th 0 ficer waits until a convin
iam .• day and visit him in custody. ·efor making the first visit
th officer hould hav stud1 d the court file and tak n notes of

11 the p rticulars of the offenders, so he has by th n a slight
idea about his client - his n m , f thers n ffi , lo~ ion of his
home, the offence" circumstances of the case atc.
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An important aspect of the first contact is that the of'f Lc:
must introduce himsi.lf to the client 0 (This is the term by wh:
the probation officer refer to the subject of the refered case]
later as probationer and explain to him what his work is and wha
it means to be placed on probation.

Then officer then asks the client whather he would be pleas
to be placed on probation if he says No, then the officers work
stops there, he reports back to court that the offender is not
interested in probation treatment. The court then decides an
alternative treatment.

If the client would be happy to be placed on probation
(the majority are ) then the officer's work proceeds, taking the
forms of an interview, which has to be done with the great deal
of caution since the offender has had several of these kinds of
interviews by the police during interrogation so they look
routine to him 'and of no help.

The interview is carried out in private and not in the
presence of prisons officer to enable the client to talk with
some freedom. The officer quest ions him on matters surrounding
the commission of crime. He studies the offenders temparament
and his attitude towards the offence., finding out whether the
offender is repentant or not. If he is that is considered posit.
as it may be easy to supervise as he/she has confessed his wrong
doing and promised reform. If he is not, then that indicates tru
he may be a difficult case to supervise. The circumstances that
led to the offences are carefully reforded and later compared
with the police statement; the charge sheet. At the end of the
interview the officer takes the offenders home particulars and
those of other adults in the locality that the offender
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particular f his pl c
workmates are tak n.

One or two days after the interview, ahd depending on the
availability o£ transport, a visit is made to his home. The
orobation of£io~r discuss~a the matter with the family to find
out what really happened and if possible that th~ offender would
benefit if released on prob'3t10n!, All along the officer attempts
to unearth the sncial psychological, economi or ~nviromental factors
t at led to the comn Lssd on of the offence. His responsibilty
in the horn .are enquired into inclu~ing is past crimnal record.
A number of independ nt p ople are also int rviewed. The~e are
normally the p ople the offender h d givGn their particulars, but
the offie r m8}· discov r oth rs by hims If s ch as the assist nt
chief of th area of headman.

These peopl are interviewed to helpe the offic'ar confirm
the facts he already has. ~ then returns to t e offic6 with
the notes. Th~ probation officer may use tne client's ~r.ployer
if any to find out whether the employer is prepared to take him
back. If so this becomes a very good reason for recommending
probation tr atm nt as he ~ill remain in his employment ~hioh he
would 088 if impr1s~n(!d. ~'orkmat s may also b interviewed if

If the off n r is employed, th
of work, his mployer and a few of his-
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necessary.
After all th~se visits and in rviewe are complet another

,'isit Ls made to the offend ar , A second int rviw is conducted
to try and iron out any conflicting at<ltements to 6nable th
officer to buildup ne coher nt picture about th off nder. At
the end of the interview the officer raminds the cli nt of th
date of the rspor-t and that they will M,et in court. so th
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inquiry is completed.

The same pr-ocedure is fol.lolt.;edwhere t le oflenaer as bonded
Th t" t' d" d . 9a ~s ~ne ~a nos~sI _

ack at :b"s office the dfficer is now ready to write a

report based on his diagnosis. riemakes his draft and gives it
to the typist to type on a legal document known as Rl form, two
copies are made.lh1 his report, the officer gives the home back-
ground of the offender, his attitude towards the offence, the
circumstance surroundin~ th~ comMission oftha offence. As
much' Q;\S poe sfbl.ethe report S~10WS the social, economical,

enviroment~l and psychological r ator that might have led to
the commission of the offence. From that ana Lya fs then comes
th recommendat ion as to the best type of treatment possible.
The ~ffic~r gives his recommend tion as wheth~r the c se is suitablE
for probation treatment or not. If th report recommends a
chance on probation for the accu ed, three c ies of t c probation
order are prepared one of them in booklet form, the r port an
the orders are broucht to court on the fixed date of the report.
If proba ion treatment is not r-ecommended , t.nsn only the report
is submitted and no orders, in this case alternative tre tment is
reco~a6nded and it is up to the court to decide on what type of
sentence to give.

PROBArrrON ORDER.

\' h n t he ca s c omssuo t urob~tion officer, who then sits
next to the court cl r-k, han S Qve-rthe r p: rt to the court cl rk
w 0 in turn hands it to the magi~trate. Th latter studies it
c refully and looks at the r-scommendm ion. He then tells the
offender what t e recommendation is. If ~t is prob tion treat-
mens , the magistrate tells him so and asks him if it rouLd be
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all rights with him.
tt Before making the proba tion ord r under subsect ion (1) and

(2) t the court shall explain to th or£ nd in ordinary language
the effect of the order, and that if he fails in any r spect to
comply therewith or commits another orf~neet rie will be liable to
be sentenced for the original offence n.

The provisions normally made and which nne offender is ordered
to ob y and to be found in the PHA I form are ;-

(1) ou must be of gooa behaviour dur~~ tn p~riod of
your probation.

(2) That you report in person to th~ probatio officer
.once in a month or more frequently if -instructed by
him.

(3) Th t you 0 n t aas oe Latie wj.th 9!1Y one with whom you

ar, for iden to associate by th officer at your
horn ~r pl~ce o£ r sid nee.

(1.) That you r._ceiv visits from the probation officer at
your home or place of re sidene •

(5) That you will answer truthfully all questions put to
you by th pr,\bation offie r with reg:u'ds to where
abouts of your r sid.nc t your conduct or your

(6)
mployment.

'llhat you will report to t probation officer any
chang of your employment of residence.

(7) Thnt you. abstain from over-indu1 snce in intoxic t.ing
liquor.

(8) That you end_av our to obtain and r main in r gular
employm@nt and that you follow any. direction and
advic~ iven to you by th probation officer with
reg rd.
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(9)
(10)

to your employment
That you r sid at ••••••••••••••• ( home)
Additional conditions as ordered by the court ••••••

(if any for example compensation to assult case )
Th~ priod of th~ probation is then ntared in the three

orders ~nd signed by th ma istrate. The offend~~ a so signs and
th. court e l, rk stamps th Y'1l with t ~ seal of court. The three
orders, th original goes to the court file tog ther with the
or g LnaL copy of the report, t hsn the other two c optss are as per

• 5 (3 ) or t he Act ••
" One copy to be given to th probation"3r and the
other to the probation ~fficer under ~hose supervision
he is plac d ff. Under a prob tion officer appointed
under s etion 16 of th Act.

The off nd r is placed on probation. cie is r rere d to aa
the probationer, w~om the act defines as meaning ~. 2.

" A person placed under supervision by a probation
order" •

Then the court probation order forms the legal basis of
futu.re r habilitation of t off n 'ere The. Act provides the
period to be or not 1 sa than six nonths and of not more than
three years from the at of th~ order may be speeifi d therein.

THZ UPF~VISION OF PRO TIONERS•
•\llorkor super-v Leon starts when the cr tmna), has been placed~..,.

on probatiryn. The probation officer takes him to his offic for
Lr1 ring and pr-e parat Lon of relevant sup rvision documents.

A file is open d in the clients name with a 3 rial num er
given to it. This number app ar-e in all th supe rv Lsf.o ,.
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documents including th booklet and the returns. copy of
the re port and a copy of th ord r-: are £ilGS in the nevlly open c

rile. The officer then explains to the cli nt very carefully
-the provisions of th ord r as they wer read in,oourt. He pOll

out to th probationer that failure ~o c~mply wdth the provisim
ma~ lead him in trouble, it is in thf! interest of both that
he com 1i a, otharwis hen be sent back for br sch or the
order. Th n th probation offic r p.ives the date when he wants
th~ probationer to mak~ the first report. Th dat~ is entered
in the client booklet 80 that he does 't forget. N wly
placed offenders m y be required to report more frequently g.
fortnightly for the first f w months 50 that th officer gets
to know th m , the plac of the first meeting is' indicated
and then the probationer is fr e to go home.

The officer makes further entries in the file, stating
when the offender was placed on probation, by which court n
for what offene • The period for which he is pLac d on pr obat Lc

that th provisions of the order were r ad and expl, ined 'tothe
client. And that h underst.ood·them and agreed to comply
and finally he ent~rs wh n the first report will be made. As
will In er b S~ nif, wh n the p r eon was placed on probation,
any memb r of hf! fa .:i.lywer~ Ln court, the ofric~r would bring
them tot he offic and all the discussions and xpl.a In t ions
giv n in their pr.~seL~.,eo that they co-op~rat and assist the
officer in the work of r habilitat ion. 'rh of ricer would also
talk to th m on the form due su rvision ill tak and how and
where h ir co-operation will be r quired. All th e ar enter~
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into the fil. They ar~ useful for future r~fer~nce. Th
officer then signs th entry and proceed to the next case.
Enter5. a continues when the first report is made.

REPORTING

Reporting is organised in such a way that the probationer
in plac s 1ik airob1 might come to airobi or home visits
cnbe. d. Tl' r ilit~t s b tt r .upervision in r mot
parts of the districts w. re proDa ioner hav no easy m ns
of reaching the pr-oba t t.on std_tion, 't -e officers mak tnemseLvee

availabl at c rtain sel ctad reporting c ntre, eg. at a c i its

camp, a schoo etc. so pr obat t on r-s r' port 'to the nearest

station.
At the offic- t hsr e is a time -tabl to be made by which

the district divind ('1 :i.ntoregions or areas d ndion on the

members of staff at thE z~ation e. If in a eiv~n station ther
ar~ five m-l effic rs and on remal officer then t re would
be five r-e ions, ch of the fiv mal officer would be concerned

with on ar a whil the woman offic~r would work in all th

ar a 8'. mce the f male casss muat be super-vtsed only by a
woman orfice~ ; the act in '.lL (2) plovid 6.

~, •• ere a wo an or a girl is plac un r tne
supervision of' a pr oba tion officer, the pr obat ion

off c r ehal, be a 10 an."

The woman 0 ficer may eupe rv te juvenile In 1 proo tioners
but the male offie r a enou Ld n v r sup rvis f males. Th r

was a circular from th headquart r-s tl at the won an probation
officer can now !lupervise male probationers. Actually there is
no I'o' ition in the act, and so it can b thought appropriat
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to do so.
As the magistrate rerers~eases ror probation offie~rs

reports. they are ent~red in regist r in th r-obat Lon of fie .
and are accordingly as sf.gned to the respective offic rs who
then st rts t~eir court inquiry.

'r an sf'...r o.f cases from on officer to the. other is discouraged
and profes3ionally improper. Once an officer start 1 handling
a ease t h. should cont ineu "'lithit to t he end. d.• e. including the
supervision. Thus each officer builds up his 0 n work-load as
time passes. An average \'1~rkload presently is 40 - _60

probationers'p~~ clfi~er.
At the station the offic r talks to or ~at er interview

one pr-oba t.Loner at a time and it is don in priv3.te and not
in the pear-trig of the others. It is during such interviews that
conselling js done. The officer and the probationer had free
friendly discussions hinging on his nroblems at horn or place
of work, hi~ health c0nditions, family relation, economic
problems, his plans for th~ futur and so on. Durin t~e discus-
sion t 0 fic~r attempts to make th probationer feel v ry
fr e nd become friendly and expos .to the offie r his own
feelings. The officer attempts to und rstand im and his
problems so that he can plan how to assist him. •hen the
discussion is ov r the probationer is informed of the next
r.porting date which is entered in his bookl t and then he
leaves. The 0fficermakes enteries in the file and invit s t

next eli.nt for a similar intervi wand 80 on. n offic r
especially in the rural area my be in o. reporting station
in th morning and in th other one in thl! afternoon depending
on his schedule.
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If th officer mad the home visits or went to the station

or region or even if the probationer report d in th 0ffice .

.t he probationer of ficeer within th next one or. t~'10days g ts

th individual file and matce s his enteries following notes he

took during th~ i~t~rview. He r cords what he discuss_o with the

probationer and what ne diseovvries ~ as m de about. his life

an how this would a sist in the supt3rvision. If th re are

any particular outstanding d~velopment or probl~ms that cropped

up, these must be ~ntered in the: report. Then h~ mak s suggest-

ions if any on th s tr-at gy he vlill take in future sup rvision.

He doss the same for ev ry individu~l probationer.

For t os who failed to r port, the officer states 50 in

the file. In 5 ch cases its the duty of th probation officer

to visit the pr'obanf.cne r" s home and i'ind out why th probationer

fail d to report.
R port ing should cont inue r ,e1ularly as scheduled as the

officer directs. fter every thre months th officer mak s

a "Quarterly Summary": in every file. In this he states the

progress the pr-oba t t oner- is making and then states his next

dirt'!ct ion of sU~l"'vision. This is done in the case of each

probationer.

BR Cn OF PRO ATION OR ER
"h n it app ars to the pronat ion officer that a pro tion r

under- his auperv LeLoc has i:l come to ifficult for him to

auperv Le , for example, if he fail d t . report or is un
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co-o rattv ,th 0 fic r may apply to court for a warnant of
arrest to be issued. d.8. of the Act provid s in cas s of

railure by probationer to comply 'with probation or'der that,

" If after t, ar mg informat ion on oat 1, it ppear e to a

judg cr maQistrate that a probation r has failed t~ comply

with any of the provisions o£ the probation order, he Y iSBU

a summons to th pro tion r requiring h' to appe r at t

pl c

(2)

and time th r in or may i sue a warrant ar r

A summons or warrant una r this s ction shall
~...
•:n••

ir ct th

probationer to ap~e~r to Dr to be brought before the court

by which th probation or-de r' \'i85 made.

(3) If ':'ts pr ov d to th~ satisfact5.on o£ th court by which th

prob.qtion or-der- as m·de that the r-obat Loner- has railed

co comply ",>lit:,) . ny of th provisions. of the ore r th n:-

(a) Th eOI r-c May, if no moneys are liabll3 to forr it

y ,,!1~ pr oba t .oner under sub-sect ion (,) or .1...
impose 01'1 the probationer a fine not exceeding

two hundr d shillings or

(b) If the probationer was convict.ed of t original

off nee in re spect of Len the probation ord r

was made, the court I y convict im nd pass any

3entence ~hich it cuul . 53 as if t probati ne

had just b n convict d bei'ore ha't court of that

offence jr

(c ) If the pro ioner'was convicted of the or1 ina

offence in r~spect of 1hich the probation order

was made , t ,_ court may oaas any sentence which

:it c ouLd pass if t hl' pr obationer had jU3t be n

convicted b for that court of that orf~nce.
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Provid d that, wh re a court has, und r para raph (a)
imposed a fine on the probationer, th n , in any eubae ou nt senter
being passed upon th probation r under section 70f this sectiol
the imposition of the fine shall b taken intv account in fixing
th amount of the sent nee.

At time the court may simply warn an off nder and tell
him to continu reporting. All what happens mu~t be entered
in the file •. t constitut e part of th au ervision .or-k nd th~

records must be ~rop rly k pt. his ~/ill b QAa i"Iith mar
when exam In ing the effectiveness of probation.

RETUfkS

Monthly statistical r' t.urn s from very stat ion ar.'Z sub-
mitted to th probation he adouar-t er-a for records. These
returns show s v ral thinp,s ineluding:-

(a) Th@l number placed on pr obat ion during the month
(b) The number of sarisfacrory and unsatisfactory

completions.
(0) 'rh case load ach in ividual orobation offic r •
The r€turns ar. don at two 1 v 1s:-
(a) ~ach offie r ?rapa as his/her own returns.
(b) he st~tion pr pares its c mbined r turns.
hen compl ted the, ar typ d accurately and neatly on

appropr~at_ forms, and forw~rde to the headquart ra, the statio
retains copies. At th end of eacr. year tne headquar-t er-a

pr ~~ sand p blishas a ov rail annual report.
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In exercising its powers) as was seen above teas
committ e meets twice to revi wall cases in the area.
Tt re/iews th progress of each individual case. E ch offic r
presents his work load an the cases that appears difficult are
discussed and r corom ndations submitted as to what is to be

done. The committee may advocc an offie r to go and apply for

a warrant of arrest, ete.

The commd.tt~@II a. 5 J U mi CO nmendat ions cone rn ing the

robation servi:; ~ to t he central prohition committ • It might

advoce a. d 9upervtse t ~ 0 ..ficer in th execution of their"

duti s.
'j~h c~ntral comrnf t t ee a 180 r vi W CDses from the ease

committ . nd formula policy concerning th working of the
case committee and advice th minister on poliei s '

gov rning the ruling of t department.

Co pletions are t rm d ti f ctory or un ti f ctry
'1'h r ar a130 case e of abacer.d in' •

'fhe probationer who report as d i r-ect, d by th probation
officer and completes " satisfa.ctory 1 so long ~s one complet s
his per Lod he is signed o.r:r as hav Lng" completed satisfactorily,f/

Those probationers whose ord rs are discharged £or breach
or those that ~o t~ jail wh~n the order is still in force are
sign.,d off as H Unsati3fa6toril~l c ompl t ion ".
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Ther are also cas s of aoecnd ing , This is wh r th

probationer simply just ~isappears and 'cannot be traced. When
a warrant of arrest is iesued and the p~rson cannc~ be

appreh and"d before the date his probation ~iod nds, he is
-

consider~d to have absconded. Th refore unsatisfactory completion

and tho~e who ~bscond constitute the failur rot during

probation.

SUPERVISION..:.,F PROBATION OF.• IeCn

Th" pr Inc Lpal, probation officer appointe' by he minister
under 316 (1), organ Lse s and supervis sa thA·;.'~·o~t5.on service

.
in accordance ':liththe r-u'l es and in- pac t s th wor-k of t.•he

officers. Fr-equent , in pe ct Lon .. is nove r done by tn~ seni,.:>r
probat' on off:i.clSr in cha ge of th~ pr-cv tnc e , • visits t n

stations and reads al.l th pr ob tion files u d r t he care of

each officer. Aft6:r' visiting all the st tions he prepares a

report ahowdng Vlhat he saw in each station am! in the cas of
each officer. This is meant to enable thmse not doing very
well to pull up 41

The d : oar-t.merrt ial.sc undertakes ot h r duties itlhich do

actually :in th pr-oba b Lon of offenders 9
not apoaar- act , these
are :-

(1) PSYC}-lI.t.Tl.IC iC::PGRT 'Rh probation offic.aTa are
occaaaf onaLl.y c911ed. . pon t J submit a home re port

in psychiatric case s , this rp.port ie required "1- en

a patient is ccnsidared to have recov r d and may
r turn home enquiries and submits the report to th

hospital eg , Mat.har. If the r-epor-t say that home

condition is favourable the patient is than released.

( 2) before a orstal iLstitution
inmate is r leased, the iIl&titution r-e qucet, a
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probation officer in the home area to submit hom
report. This is similar as in psychi trie report
cases, wh n a favourabl home report is raceived
an inmate is r 1 as d.

(:3) L REPOl,fl' : Th r-e is a long
term review Board for thos ~prisoned for many
ye ara say fourteen years •. The principal probat ion
officer is a member of the Review ~oard. B~for
th~sl.: long-trm priso e r-e are releas d the board
may require home r port. It is the probation
01 ficeX' .... that are called upon to submit stich r p:Jrts.

(I.,) AFtER CARE tilORK: The probat ien officers can at

tim s supervis~ voluntartly psychiatric cas s r~leas
and Borstal institution inmat s rel ased on licenC "

WRK: For instance
m~~rimonial conselling.

--- ..-_ •....•..•------_ ....._-------
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CHAPTER TWO

FOOTNOTBS:

1 (> In this chapter the "Act" refers to the Probat ion of offenders
Act (Revised 19B1 ) Cap 64 Laws of Kenyao

20 Rules under S 16 (2) and S. 17 of the Act. Probation of
offenders

(-Supra
(central probation committee ) Ru1e~.

(Case committee ) Ru1esQ
4. Supra,
50 Supra,
6. Supra,
7~ In chapter one}
B. SO 24 of the penal code, cap 63 Laws of Kenya
90 SUTHERLAND, E.H. and CRESSEN, D.H. Crimbo1ogy

JoB (> Lippincott Coo, Bth Ed .e 19700
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In this chapter I intend to show the real working of
probation. I will attempt to look at th causes of crim
having examined the functioning of the system in the previous
chapter. I will initially have a brief look at Nairobi which
is actually a fast growing town and my area of study.
WHY CHOOSE NAIROBI AS AN AREA OF STUDY WITH CASES FROM KIBERA COURT

Nairobi st~rted rowing in eacrly 1900's with the construc-
tion of thp.th n Uganda Railway. It gradually became the capital
of Kenya, a tually it is mostly r~ferred to by some as " City in
the Sun ft.

Howevir, all that glitters is not gold, which is true
of Nairobi. Nairobi has had an aver increasing number of
people coming becaus of the attractions it has to offer. The
major part of industry and commerce in Kenya are located her •
There are higher wagos compared with the inequality etween
urban and rural wages, better facilities and s rvices, job
opportunities and services, failur of rural areas to offer
attractions and opportuniti s make Nairobi a point of termination
for a lot of rural urban migration ffom allover the Republic.
The esc lation in population and the failire to keep up wlth
this incr aee has rosulted in the uncontrolled settlementa.
Nairobi has an annual growth of 6 - 7 ~ for instance the popula-
tion increased from 266,794 in 1962 to 530,000 in 1970.

One of the factors delimiting immigration into Nairobi was
the colonial administration u~ to its restrictive policies.
Thes policies not only checked the growth of the African
activities, but also restricted the attractions of rural populat-
ion. One of the reasons for the influx into Nairobi can there-



••• 55 •••

£or b said to b that after ind pendenc t her-e has be n

the fact that, free movement has beoome everyone's privilage
thoug th re are still le islations ik~ the v grancy Act.

However, urbanisntion nd soci 1 chan es ~re not to
b, seen as n~utr~l roc S3 s. Rat r the rat 1 vel and form
which th{2Y take produce particular hardships or b nefits unevenly
across indoviduals. social groups and societies. t the same
tim individuals a~G n t simply victims 0 cial an' political
situations. raey often en ge in action hich ..Y sharply
alter theii" nviron nt , Analysis of urban developm nt in Africa
and in this regard .. ir it in snya , th r "'or r-e cu iz-ee, un er-
standing of the situational conditions wa~ch define an individual
or group' relative advant ge or group r p nds 0 t t situation.

The 0 rnment and other social agenci s can hardly ke p
up with the pace of change, as the citi s lure more and or
peasan~s from the rural areas. Consecuently, social planners
co t.tnually find themselves on a treadmill, the number of jobs
and soei 1 s~rv1oes n ver s m to aris@ as uickly as the number
of op s~ kin th mt this is Plrtly b caus of a shorta e
of money and rtly becau d,mand i conditioned by xisting
supply. If joos w r to be found for v ryone seeking them in
the city, a new wav of migration wou l.d be unleash d as people in
the rural reas learned that there were jobs to be had in the
urban area. In ord r to cop with the pres nt situ tions, urban
residents hav began to d v lop institutions to meet their
needs. jo there is squatt r s t le ent: people who live in land
which they neither own nor occupy 1 g lly; and ~ 0 b~ild their
homes ~ ithout the aas f tance of the government. 'I'hy make size-
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able proportion of the population in Nairobi and at times ev n
seems to consist more than half the urban reSidents. These are
the ar as from where w have most of the offenders and ~t is my

interest to xamtne these crim 5, th ir causes and how hey are
dealt with. It Ls my genuin believe tha.t probation is the only
at pr' .aent , pena L syst m which fac e t
squarely •

. lost of th squatters or slum dwellers in places like Kibera

question of crim

(Line Saba) gong (Bulbul) and K w ngware ar. jobl ss and land-
less. Their daily exist nce is highly insecure because of the
constant threat. f arr. at and harassment resulting from the
most pbrtant local anomie activity, th illegal brp,wing and
s 11ing of changaa or !. cally made beer for instanc "busaa"
and' Muratina n. Police int rvene is £requ nt. Further the
Mau-Mau. Mau-mau period nded wit h the break up of' families,
thousands of aths and r allocation of a good d~al of land in
the central province. "Losers" drifted af to th citi 8 and
towns in th~ arly 1960's and so a sizeabl proportion of the
aqua t ters popu Lat ion today is the residue o£ the domestic turmoil
of tha~ earlier per1od.

It is from th above an'lysis t t got interest d in th
~~~~ probation ~ rvice. Dur' fourth term clinical programme
at l(ibera Court, "'II ere "/ere most offend rs brought from the se

slum ar as. f not, they had b!en brought up in these ar as.
There were also cases of family backgr-ound or br'e.ak-ups and it
was tihen I wond red rihether 1mpr1oonrr:'E3ntJ perse , fines t condit ional
discharge, robation and others 'ere really r formativ~. 0 I
d cide to do research on th service to come u , with more



••• 57 •••

concr te conclusions and find out how the department really
functions.

- ~ 1A PENAL 31 TEM
Th~ Lavrs concerning the Kenya penal system - K nya are to be

found in thr e statutes namely, the penal Codeh which defines the
Criminal offences as well as prescribing the maximum sentences
which ca.t'\ be tmpos~d by the law eourus j the Criminal Procedur

5 .
code defiQing the proc dure of all the courts in trial, S ntencing
and a ppea L and finally the "pecial .:3t·:3.tuts that d al with
Specific forms' of tr atment c as th Prisons Act6, Probation

? a 9Act. Detention Camp Act. and orst Institution Act •
It is only appropriate at this stage to remember that the

Kenya Penal System is colonial importation and ~hU5 an entir ly
alien system of dealing with offenders com,ar d with the .f~can

penal stand rds. The importation, intr04uction and st- blish-
ment of the system was a gradual process. Th r fore th imported
system inoorporat d the western penal sanctions 'hieh included
probation with which I maily concerned.

In law crim has be en defined as contravention of the penal
10statute or a state • Th r ar~ two basic ~lements :hich must be

establish d for an act to qualify to b a Criminal Act, ommission
or attempt. FirRtly" M"ns Rea " the: t is the ev Ll. int ,nt in the

evil int~nt Ln the af J.minal Leadm him to the! Co!!l!!lission of a

crime and econdly is the tf Aceurs Reus " t~at is, th evil
oonduct~or act itself ~

It is only art~r this has be proved that one is considered
guilty ( 0r un Innocerrt )- convicted. It is at t his stage th t the
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Magistrat or th trial judge can have a case re£erred £or
probation o£ficers r port, and if a£ter the ab~ve procedure has
been followed and th accused is found suitable, then he/sh can
be placed on probation.

t is my int nt ion at g to try and analse wnat
probation is al.Labout,

IO~~ ?

Notions o! pr-obat ion as ither casework or administration,
or a co bination of the two are prominent. But all these three
a or-oaehe s agr e tm t or obat ion is a 1 gal dt apos Ltion and that

.robation is not to be t houuht; f as a m r leniency or as a
re punishm~nt, but in the first inst nce it is viewed as a

basically casewor-k treatment, in th 6 second, administrative,
supervision ~nd the third, both of these, ach containing elements

12o£ the other • In general as uth rland has point d out case-
work in probation follows p:.iychiatricconception in that insi.ght
by the probation into the reasons for nLs haviour is the chief
goal of treatm nt14• A person with such insight is £elt to be
unlik ly to repeat his de1iquent activities. T primary method,
as seen in chapter two, consists of int~nsive through which the
probation officer not only comes to understand theprooationer

15but the probationer, to understand himself • and thus c~n carry
on normal and societal acceptable behaviour on his own.

Th reforer probation may be thou ht of as th anolication
o! r.t darn, sc t ent LrIc c ewo rk to s ecially sleeted offenders.

It is ac tua l ly only those offenders W"'lOS~ cases hav~ sn investiga·
ted and found to meet th requir ments of favouratl

16set u hy a particular court
progr ss

•



••• 59 •••

Thus offenders plaeed on probation may b thought of a pecially
8 lected and placed by the court und r the reonal SU, rvision
of a probation offic rand giv n treatment aim d at their complete
and rmanent social r habilitation.

AUTHORJ'l'ARIA..~ ECT
This i s r flect d in the conditions as 1 id down in the

prob tion order -3 w_s shown in chapter two. The probationer is
given rul s that h must comply with. He is w rn d that if he
doe not comply the would be 1nf~rffied and suspended sentence
be imposed on him and executed. So tn~e in itself compels the
prob tioner to comply. 17The section in the Set •

(1) If after hearing information on oath it appears
to a judge or magistrate that a pr-obatLoner- has
fai 1 d to cornnll'wit h any of th~ pr-ovdsIcn e of t h
pro t ion or er, he may issue a summons to th

rob ioner ••• or cay issue a w~rrant of arr at •••
(2) If it is proved to th satisr ction of the eourt •••

by w tch the probation ord r was made that t
probation haa filed to comply with any of the
probation order, then,
(a) Court may ••• impos on tl probQ ion r

a fine not exc ding .3h~. 200/- or
(b) Th court may convict hi~ and pass any

sent nce •••••••••••
A good illustration of this is a cas f1' mira II

eourt. I do not int nd to disclose the n m s of t e pro tion r
but rat he1""' to use f'Lct L ious ones. This is bee us some of the
probationers are still r-sp rtil'lgand could b detrimental to th I

or even to the s r".rice;further. the probat ion officer ap cifical:
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instructed me not to disclons any names, otherwise the cases
themselves are not fictitious but gathered from the files
available in the probation officer 1

In the ease of ~an,wu,agad 26 years the DM II in Kibera and
the probation officer had done her investigation and found anjau
a suitable case for pr obau Lon , Wanjau was charged with assault
causing actual bodily harm under section 251 of the Penal Code.
He was placed on probatlon for one year. He went with the probatiob
mrricar to th~ latter's office 80 that he could be explained th
condit ions again and be issued with a booklet. :b fore this was
done he (\~anjau.) told the proba tion orficf~r that he wanned to go
for a hart call. He disapp ared and never como back at all. A
warrant of arrest was issued but he was not t".'aced.

However- lll9.nJau, som_etime La tel", was brought to court on a
subsequent off nee. He plead~d guilty and was sentenc~d to one
year imprl~onment with six strokes and another one year and two
strokes for the breach of the probation order. The sentences were
to run concurrently.

So'the pro bat ion offecer is an agent of' the curt and I could
even suggest of the police as will be evident in cases below. Thus
its not surprising that in our society pr-oba t.Lon officers are

seen as policemen in plain clothes.

This is where the real 'YiOrkof rehabilitation lies. The

law r quar-s e , as seen above, that durirg the period the offender

be guided or assisted to adjust 'to the norms of siciety and to
become a law abiding citizen. The prelimina.ry method consists
o£ inteneive int rview through wftich the probation offic .r not only
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comes to understand himself.

An identification with the probation officer then helps
the offender emulate his behaviour until finally the point
is reached where the probationer ~~comes indep ndent of this
identification and can car-r-y a normal and socialy acceptable
behaviour on his own as was pointed out above.

Ope rat ionally, prom t ion is pr imarily a process of verifying
th behaviour' of th off!t!ncier,firstly thrl')u'h periodic reports
of th~ offend~r and members of his fa~ily to th probation officer.

A good illustration of this is the cas l~uthQni who
was aged f our-teen (llJ. She was charged with being in possession
o£ chang t aa Act, she was from Kawangware villag ) she was an
illegimate child and still in school. When sh was placed on
proba t ion her mother signed a a :r ty .J and went \"ith her to th
probation officer to report and for intervjews.

econdly, by the incidence of absence of aciverse reports

from the police and othe r agents J s condarily pr-o oation is a

process of guiding and directing the behaviour of an offender by

~eans o£ intensive and guiding.
An illustration of this is th aBed 21, who

was charged with thett (,.~of a radio). \'hen he waf.!ar-r-e st, d

and as t~ case was going on helost his place or training at th
M~dical Training C.ntr in airob1, so when he vias placed on

probation th~r~ wer~ alot of oroblems an to his ~oing back to
complete the training. He was disturb~n an anxious. The probatiol
officer advised him to eo and se th~ head of th Medical Training
Centre and actually nelped him along by encouraging him and giving
••• him advice on how to go about it, the boy was reinstated anQ is
still doing w 11 in his training.
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THE VIEW OF THE A PROACH

Th clinical approach to psychiatry and cas work views
the individual offend r, or his b haviour as abnornal such
b haviour may reflect the charact r of group life. iv n
particular p tterns of life, criminal and deliquent may be the
typ of adjustment to those patterns on could expect 1

It may ~ven be said that hhis approach or tr atment of
crime refl cts the fact that the offender or the oriminal
has not committed the offence voluntarily or for the back of
it but rather that there ar certain oth r factors which have
contribut d -to the act or offence. So probation tries to
rehabilitate th offender y having him in that very society from
which he ha b en tt uprootei " by the of~ence and trying, to
h 1p him cope ith t he factors within t bat society.

This can be illustrated by looking at th~ causes of
offences as viewed by the author and giving illustrations of
cases of those placed under probation. A study of causes of
crime is vital if on is going to lauch an effective to be
impos d.

THEORIES OF CAUd TrON

There is one single cause or crime that can solely and
Lndep nd ntly be taken to b the cause 01 crLnes All contribute
to explain cauaat ion though at unequal magnitude or degree.•

The popular v i.ewa of causes of crime in Kenya ranges from
unemploym nt t impact of th overall economic as well as politicaJ

system. So people are of the view that unemployment is one
factor to blam. In Kenya population gro~~ ,as been project d
to 3 3.to 3.5 ~ per annum. While wage earning emplOYment grows
at 1.9 ~ per annum. Th osition is worse now, with inflation and
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and th economic crisis. n regard to this probl m a commission
of the internat ional Labour Organiaat ion ••• He port nc 5 stated
Q s long as divergent growth rat continu s the prosp~ct
growth un mployment ir. the future s ems in evitable,,20. Lack of
employment caus s or creates a task lor these ' opl to get a
means of 'ncom~ once these eo ·le loose hope o£ bein employed,
th y turn to other. ille~al means sine they have to surviv some-
how.

In the she is an illegiti-
mate cn i.Ld , the m~ther is unmarried with nine children of differnt
ranher-s , T. .; 0 ff nder is th9 sixth child and in standard Six.

T 0 of the young r coildr n a t nd school i.n class two and thr e,
this mot er has to fa d the children since 0 ly one of them works

as •.a ual. labourer. 'I ley all live in a re t d hous wn re s

pays hs, 1;!J/- per month.
The probation offic r in her r port said t lat this woman

seems to be a chang'aa brew rand s llr.
The offend r say that ah decid d to go and uy chang t aa

fer salon her 0 • In any case this is the way the girl has
been brought up. So can we really·blam her or en h r mother ?

I think not, sine this is only the way sh knows or arning
a living. Even is the moth r were to get a job, being illiterate
her wages would mt be suffie i6 nt • So she has to S 11 ehang t aa
regardless or what th law says since social forces are damrl
strong against her.

h re i also the ,case of Judy: who was placed on probation f

for twelve months. The offerlaer's huaband , who had en working
as s If-a ploy d shoe-m· ker, was report d to be in rernard. They
have four childr n ranging from one to nine years or age. They
are trom estern rovince 'V/herethey possess only half-acre
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pi c of land.
<.i.nc th

They w r
us .nd , t

living in a sang L
n in r m nd, w...

r nt room.
th-, nly br d.

winn r th 1 dy had no food ror her childr n , ..'heW 5 un mployed
50 she bought chang t aa with th littl mon y 5 h d so that she
could na ke a profit to keep the family going. It s r ported
that sh seemed to have .realised th seriousness of t ie offence
an promia d she would not rep at it in future.

But r~alistic lly t woman had no b tter altern~tive • She
was jobless. She could not p-o back to K3kamega on th halr~acre
or lan hich could not in anyway be enou h to settle on. orne

how s adto f d th childr nand t' e 5i t way as to sell
Chan 'aa which is lucrative busine •

The seriousn ~.....'1 un mploym nt and h nee its~c l'ltribution
to criminality i.srefl cted in he conomf,c position in K nya.
It ha b n s~id th t eonomic gro th of enya s cnds b t n

21six n ven p ~ c nt ~nd cannot g nerate enough j be • any
school 1 avers ev ry y r ar m king thi probl m m re and or
acute. Even employ d peopl still conmit crimes to supple ent

22
their mere earnings •

'Shis I could ref r to as the uillicit mean "th ory. ur
ociety with its trong1y democratic and gulitarian empnasis,

indoctrinates all 80c1 1 c135. ee OJ )A- tially with a de~ir..;for

high social statum and a s ns of i nom!nr- attachin~ to t low
social statu. The symbol of hi~h st~tus to an extra ord·nary
de ree is t oss ssion ~nd conspicuous display of conomic
inpr ce ent.ed in otbs 30 i ti s ,

0\" ve!r th means an opportunities for th 1 gitim t-

chi v m n of th.s goals ar distributed most unequally mong
the var tor.e 3 gm nts or the popul tion. mong s gments
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which have the least ace 55 to the legitimate channe.e o£
"Upward mobili y" there d velop strong £e lings of deprivation

and frustration. Ii" for t. r e is ~ strong incentive to

find other means tot aohievement of' status and it e symbols.

Unabl to attain th .ir goals y lawful means, tihe se dLaadvant ag d

segments of tn p puLat;ion are under a strong pressur to

resort Lbo crime, the only means available to tHem. at least

to get the basic necea ities of life as illustrat;ad by the oases

above.

Crimes can also occur due to tf oultural conflict n as
23

formul ted by prof eeor Thouston Sellin in the lat 1930' s .

T is is wh re the cultural norms conflict with each other becau s

or cultural mixture and con act. 30m of t e b.haviour patt~rns
may b clefined as d ,vjl='.nt by the sup rior cultural gr-oup and

thus be dafin d as crim. Supporting this t Clry T.M. Mus' anga

in his book says

tt Since 19.\'13 are supposed in g ne ral t to f flect

the basic socia~ valu<. of the society, confli(;t

in values of the society. Confict in values or
diff r nt cultures inevitablY leads to on set of

val values, usually the eubcrdmane oul.nur , being

defin d as d viant ••• many countri 8 in Erica

colonist

ha 'Here ma- E pur-poae Ly t.o benefit th
Ii2[."

• ••

havf:! 1 1;13

This cultural conflict 1 ads to alot of problems

especially in the cases of juvenile ..in urban ar a. Their
parents war brought up in a total r ntl

environment and cultur. Tn town diffrl=lnc s occur." so the

childr n and grown up bee omfng mixed up , It has been sai~ and

appropriately 50,
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" any of the i sues t t d termine th fate of a chil
in many society are s entially eC:)Ilomi:th fin ncial
resources of his par nts, the health and educ tional
facilities avail~ble to him and t. 1 ter prospect

25of mp.loyment, ,"

'I'ake thE, cs e of Euliva aged 30 years Vi Len ill'lstrates
the eff ct of a poor background. T e of end rs £ t r i
polygamist with thre wives. The aecused t e moth r is to senior
wife in. the home and tm offend.r is t fir t born in the
family o£ four. His broth r is und rgoing training in irob!
another works s a house servant but his young r sister stays
at horn with r r-arents. H, was s n to school and s~t for
certif-4cat s of pr:tllktryaducet ion in 1963. But h drop d out of
school du to lack of school res. H was charg d with having
broken and ent~red an office and stollen one imperial typewriter
and two matresS80, prop~rty valued at Ksns. 1,500/~ work.d
for the complain t from 1973 - 19711- as a watchman, h 'Vias aware
there was no watchman and 50 he opened th office door rom in-
side and took the property in question. He want sd to sell it so
as to go home and marry. 030 th poor man had dropped. out du
the family's financial. position and so this d privation co tinued
and ended in having to commit an offe!Jce and fin nee m s needs.

Criminality cen also b~ attribut d to poverty. his is an
econimic xpanat ion 0 crim. It has b n "atistically hewn
that the h·ghs st, rate of crininality in K nya is '.'lithinth low

26income gr~up. Pov rty may ba d fin~d to m ~n earning~
insufficient for th~ maintenanc_ of b01ily h elth or basic human
necessities. But t, kin<_ th x n iture n~ de On a tv n family
for food, r nt. clothing, fuel mon other thinge it is possibl
to eaLeu l.at for any gi'ren y ar , a minimum st ndar-d or thE' cost
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of livUlg, which may conveniently t r d the pov rty line arking
27

the ffi gL of a bare existence.
Ho/ever, no class of soci ty is ex mpt fro crim, the rich

the oor, the educatp.d. th illet rat ar all subject to it.
n the u per bracket you can iv smu ling as an example

espo?ci 11y durin t h n Cofree ra" or the Ch pkube days. The
only dirf r nee is that the rich h3.ve a way of getting away
\"ith it.

28Tart iar-x , felt that crime, oatitution nd moral evils
wer prim ril:y ue 0 th poverty produc d by th g ne r-a L

maldistribution of we It a the in vi~ b.l, class et r g 1 s.

Criminality has also sen said to a symptem of, or a

m thod of coping 'With, some unde r-Ly ing proble:n of adjustment.
Th cril u1~1 has in ecuriti~ , anxi ties ~ d so forth

which have omething to do ith irre3ponsible parental care.
belen ing to despised or poverty at Lcken class, sidcriminat ion
and suppression by family r society t being a moraL or social

penal cod and :so forth.

,F 11)' was ch rg d with at lin under s c. 275 of p nal

cod • one f -8.1 'r 5 on pullov r h ro rtyof Jan •t ,
T off'1lnder was f:irst born in be!' f:.mily. The father

w s war'inu y ith t.h iCt'3nya rr-ry for. t· enty y .:lrs before he
r tir d in 1975. The par nts separ-ated in 1972. rie I nt and

sold t' ir 12 acr piece of land in 197h -h n h 1 ft th

Army, h becam a chief; KCipsa et t wn but • l c> rei! ved of his~ .•.-.J

duti6S Leca s of over indulgenc in liusa • e ~ent to loLo

and 1 tar 1 iprumo here he lives witH hi si t r.
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On se par- t Lon , not her- of t.he accu c d or kcu lia..! d t er sur

that h r children secure !;()odeduc t Lon Ll.,·1 (lng....t... in informal

buef.ne e s , ~h.11 tho c .....I'ander- reach d 0 rth form in 197? ah did
not comnl.e t e hf. pciu{!p.t :!. n hut v81'1·....heQ unt 1.1 h. 'It! S rl"est d
and ch r.~d ;ith th ~ove ~f nc~s.

On I!I .t"p, int rv t wad the mother said that h 1" daught r

used to upend :'1~r school foes wh n~v r sh. coulrt be given.

h had f811_n ito bad c ompany , Th accu3<!d ....aid that sh

bo ght th all ged c l o t he s f1" m a tailor at some mark t in

Nairo bi not knot i p., thy wer t o l.en ,

0\ V 1', t h g ir 1 v .3 pu t on Droba ion. ut it is obvious

ttat the girl car.c from a broken ho 1 wh~re the parents

di agreed in t. d [iddle of he reduce t ion and she r n away fr m

cho 1. .3 C ou d no ev n . ep jo and on investig·ticn
it as f ou: t hat 1 1 ad w red in vi r Loue firms. Thus the

prob1 m here cannot wnolly be attribute to her but r th r her
up bringing ~ich c ntribut d to her lat~r lifa.

seems like a social misfit.
I am of t'p vie~ that r.~r nti-sccial behaviour assu ing

h even

she sole th clothe S rid h.r ineon 5i stent b sbav tour is a

disability to identiry ·rself consist ntly, resultin~ in a
sociological dualism that ca~ts doubt in h r mind as to wh&.t
she really is and disrupts the achi V6ruent o£ balance nd stabili'
in charact r.

'I' 1"8 ar tin:es when crimes are commited by y ung childr n

just for fun, or in s owing solid lity with th ir friends or

just being Clischievious. 'rhis "as illu trat d by ths caae of

aina who is only seventeen years old. He is from a polygamous

family and his mother is th~ second wife. Th~ latter works at t
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Industrial ar a while th
an 0 y ohild.

accused is still in school and he is

Maina admitted t offence. He was charged ~ ith assault

causing actual bodily harm under sec. ;~5l of the penal code.

But he said it was un1ntenti~nal. There was a school friend

of his ·who fought with the conductor. So \~aina took a stone

and hit the conductor. He was placed on probation and is still

going on with his educat ion. NI"\1 he is in fourth form. Tht!

probation offi.c..;r's r po t~ that he in well b h ved evsn at

school.

REHABILITATIO

The Kenya P na l. system is aimed at rehabilitat:ton of

th offender. This involves the chang of th offender's

belief and others as to t h Y-frol'lgfulnes8 or crime s. robation

aims at teaching orre . ers to b come h bitually law-abiding

citizens.

The approach gives att ntion to the root cauee ....of cr Ime

which im most cas s are outs1d the criminal or off nd r that

is, economic or nvi m ntal factor~. Jince t offender

is be ing rehabilitated wtthin the aec I t.y, pr-obat, ion is ar t LcuLaned

not only 'With dealing \'lith the criminal p rson but a' 3') at

crel3ting s oc Ia L s"3cut'ity and harmon)' hy eli!!lin tinp- criminality

within soci.!!ty. Cri 1~ 5. "'n ~ml!l1y ()f social int grity vlh ioh

is achiev d through harmony i th t~l€ members 01' any community.

Though its impo3s1bl~ to wipe out crime in total, at 1 ast w·

can hope to regulat.e or control it, by maintaining it t a very

low level.

This position is ev n made mor~ xplicit by the penalties

mong th pr -colonial aocI ti s as e n in chapter on. '1.'1'1

pen lties wn ther punat Iv or by l,'l9.Y of compensation were
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directed not against s!)6<;if'icinfractions but to the restoration
of equilibriunlft The central cone pt within the African

s,stem was the f' cone ialat ion of the t1f.JO partie.::'. Contran
talking about the Dunyo~o in Uganda said.

n '1'here is no aim toft punish " a wrong doer» though

penalty can be imposed; tahter it is th object

of the pr ocecd tnga to dispose of quarrel hetween

m moors of the community and t Q reinstate a

wrong-doer into the community?",.

I do not dispute the fact t bat in every society there is

a need to protect th~ interests of the group and thus a
requirement to a system of laws which states the accepted

behaviour or conduct amount ing to a crime.

Th law pr'ov ides val" Lous sanctions as punishment to

wrong doing as sa~rl in see. 24 of the p na I code. One cannot

help not i.e mg tr.at t.hf.s is all borrowed from the English system

and it is ,t here £ore my contention tea t we deve lop crimina.l law

suited to K nya embodying principles based on our social -

conoma c conditions. Thus we should aim at be ing original in

formulat ion of our-aan-rt Lons to cater for our needs.

Probation comes nearest t this, since it tries to

reconcile the ind-i.vidual selfish want s '{\lith the general

social interests.. This adms at both treating the cause and

the crimo concurrently.
Tht!,.'e was .tit cas~ m':...l.4wika1i who \'/8 s put on pr-ot tion for

one year and compl.eue d sat Isf9.ctorily. '3he was charged with

theft under sec. 252 of the p~nal code. The accus~d parents

are alive~ She W~B then 25 years old and had two illegitimate

childten. On inv6stiga~ion it was £ound that her ~mployer was

willing to take her back and eo she was released and placed on

probation.
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hen sh came out she start d op rating her own lusiness
buying foodstuffs from Kinangop, bringing th m to Nairobi for
s 1. ~h ev n rented a f rm wh r a e a id to b
very 11. pro tion offic r, 3 deduced from t recorda,
enen r d er all long, though 85 woul x ct it a

quite difficult. Sh is no supporting her c i dren nd h r
par-er.t s •

Is this not t e kind of thing we should really aim at
wher by the offender is help d to adjust and to liv \ldthin
the iv n society? Sh is also shown that ther ar oth r
means of sur ,'vin;-, t hr-ouzh hard work lhieh ar le'!gitimat and

hieh will not Ian her On ja i1.

r. gtron_...y cant nd th~t an offend r should not b subj cted
to und shmerrt in t ~ na £!!~ of tr atmen t , he peaalty iven for
a crim should always
th crime in question.

valuated in ttw light of the weight of
nly offenders who are beyond hope of

cor-r etion shoul.d be t ken to prison.
ecording to R •• l'atson, Prof ssor of psychology and

law of the university of ~~ichigan,
It uni hing crimin Is giv"s t soci ty t e

opportunity to g t ev 1, ut it is not to serve
the problem. Th urge for r tribution i8

biological and we cannot deny it, but retrib tion
is dramatically oppos d to what we should b
trying to do in a civilised soci ty - d ter an
r habilitate. Prison rs are ntitl d to certain
ri hts 8 cially t right not to c orne out

bi d h ° «30em tt r t an when th y w nt ~n •••
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When punishment is inflict d th re is a guiding
pr sumption that the convict ac~ed ilfully, voluntarily of
intentio 11y. As h s been observed above in some cases a
person is unable to resi t tnc criminal forces which in uced
him to commit a crime. So then why imprison someone like that
ra ther than enabl him to contr 1 the fore s ?

Let us look at jmpriso mant bri fly to drive the point
home. This is ali n to K nye as was observed in chapt r one.
It is 0 e 0 f the v r Lou custo ial entence in Kenya, a ed

at rehabilitatinr, crwlinals 1 This involves eon£inem nt or a
person from th tim of conviction to t~at of d Lschar-g from
prison. So on is deprived of his lib rty, compelled to
remain W10re he does not want and go where h do s not want to.
Impr f.aonm nt as a form of handling off nder e ofiginat.ed from
an int rest to put an end to inhuman brutality that was c. rac-
t ristic of punishment in Europe. It w s a r pi c nt to
what was known as Lex aliens of t law of os S \r, nLch. \';' e a

guiding principleadvoc ting n ay for ny,
tooth etc. 0 it marked a d velopment in th P

32 'rom various r s arches imprisonment
since it do s n t inv sti~ te an offend rs lifs

specially the circumstances surrounding the commission of
trime in qu stion. The causes of crim must be cradicated.

tooth for a
nal 31

sy tern.
..• h v f i cl

tatu3 d

If the criminal will be affectively treat d. It is not
en ugh to put aeriminal b hin the prison bars and th n
after a few months him. Ther must be an
assurance that the prisoner will com out a b~tt r person thtin
when he / she went in.
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The in-mat is d ni d his lib rty, fre dom of what he
eats, v~ars or reads. H is deprived or his s xual
gratification or his rights or concortum 1n case of a married
conv+ct , So he is physically and psyeholo ieally tortures.
This kind of envfr-onmen t can not really make a prisoner have
s 1f-i~i!ope ct. 1t destroys his c onfidenc e in 1if • He a es
himself as a social outcast and a failure in life.

The skills provided by the training programmes in prison
are just temporary solutions. It is futile to givv £~1 g

training to . 01100ne ".:hohas no farrp, that is, an ur-ban resid t

since he / sh has nowner to ut his skills iIllt...,pr ctice on

being discharged.
This becomes v n mor absurb s it i given all inmates

irrespective of th ir crimes or entences. It could only
make sens if t ere would be a follow-up programme. Ex-prisoner
with no ~mployment ( self or oth~rwisa ) 3ij~uld be e~ployed

by th~ gov~rnment in area of their specialization.
Th~:'3 was th cas of Philip Mak 9 33 which shows how

of er.d-rs ar made to surrer xtr mely nd unnecessarily for
very trivial offences. T accused had attacked a man in
Nairobi stre t and stollen from him K hs. 7.65 and a piece of
paper. 'l'h jails nt.enc given was extremely unwarrant d

se"en years in jail aJ'1d furth r police supervision for five years
on complet 5.on of his j'lil aent ence ~ This could only cours him
bitt rn ~s against t' oci t}' ".ll1ich de pr Ivee him f means to
earn a living. The on top of the jailing him or punish him
excessively.
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Further. th prison r Ls ev· n den I d the £un ament a L

r;..ghts~lhich ar accepted by our constitution. h right
to privacy34, .ule fift.}' 35SElven provid s,

" prisoner on bing visit to polie officer,
shall be within b~ rinB di.tance and in cas~
langu gEl is different, an int~rpreter m~st
accompany sue: an officer tt.

Tilis is real violation of human digni.ty.
In an article recently, with which I strongly a ree unless

a prisoner is dangerou , meaninp he can

main or kill, t re is no r ason •hy ,risoners should be

modelled on a ca e system.36

~o as far a s I am c oncer-nc d pr t son can never r-ov Id the
con it ions ne d d for genuine mor 1 improvement or Ln th cas

of m nt aLl.y ff cttlci ffect.ive psychiatric treatment. The

lat r is vital £01" prison rs ( or even persons ) Wh03 prvblems
see to more motionally orientat d. The gov rnm nt should
intans·fy tl~ t aching of psychology nd mental health esp ci 11)

to all types of prison work rs to h lp d I ith prisoners •
.therwl.s y fforts at r form tion in prison is not only a
f,utile exer-c Ls b\lt a \'iasteof valu' bl human resources avail bl •

A.ctually this is 11 th. or r aeon why I advoc te
probation as an important way of rehabilit ting an offender
since its don within th soci ty from which one is considered
to have b~en uproot d.
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CHAPTER lYe
PROBATION
In this final chapter it is my intention to critically look at
the service and examine the effectiveness of the same by looking
at the cases, s me of which I discussea in chapter three. This
will be an attempt to look at the head-way make by the probation
officers in the effort to rehabilitate. It is from this that I will
proceed to make my recommendations ana draw the conclusion to this
desertation.
A G;itical Look at the Probation service in Kenya.

Supervision ~ecoras from the K~bera court seem to have been
well kept by the probation officers (three). Thus a number of
booklets and files were available ~t their office. Entries in these
files were safe and none of the files studied had missing pages.
Copies of the returns submitted to the headquarters were available
and safely kept. Therefore the "papework" aspect of probation at
Kibera court was good.

However, a careful and detailed scrutiny show that the officer
have a host of problems to contend with and which, one can safely
say, inhibit proper supervision.
1•. Same probationers are unco-operative and give the officers a
hard time tracing them and sking them to report. Others do not
report regularly. For instance there was the CAse of Akinyi who had
been placed on probation for two years. The probation officer had
managed to get a job for her as an office messager.
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This laoy failed to report when she was supposed to and the
probation officer haa to go and look for her at her place of work.
The officer went ana found the laay, Upon being asked why she had
failed to report she said that since it was over christmas she
could not have reported and, in any case she had wanted to give the
officer a christmas gift. But since she dia not have it she decided
not to report. This was interesting and it was not the first time
she had failed to report when she was required to.

In some cases there were warrants of arrest applied for from
the courto So the probationers were taken to cou~t and warned
before reporting coula continue. At times the probation officers
even went to the extent of asking for the extension of the probation
term but the officer felt that an extension would be good for such

• ~~;C"":-a probat10ner.~.8l3) of the probation of offenders Act provioes.
"If it is provea to the satisfaction of the court by which the
probation oroer was made that the probationer has failed to comply
with any of the provisions of the probation order, then
(a) without prejudice to the continuace in force of the probation
order".
A gooo illustation is that of a case shere a lady ~. an adult who
was placed a probation for two years. The mother is a business
woman while the father has retired from his job and left for Busia
where both parents live. She refused to join her parents at Busia
but went to Kisumu and her probation order was transferred to
Kisumu. She reported for one year, then got involved with some
General service unit men and later went to Uganda.
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She came back. by which time a warrant of Arrest had already been
issued. Then she had got a job with the ministry of water deve~opmen1
The file had been sent to the probation officer at Nairobi by then.
So she came to Nairobi and was arrested and taken to court.

The officer said she COuld. if the court agreed, continue with
her probation term. The lady told the court she was sorry and that
she be placea on probation so as to continue helping her famil~
(She has a child). The magistrate agreed and she was placed on
probation for a further two years. So, it all add~d to three years.
She is so cO-Operative now especially after the court warning and
having been put in remand for some eight days.
2. The department is also beset by transport problems. So at times
on probationer failing to report it takes a very: long time before
the probation officer can make a home visit to find out what
happened. Thus it takes longer than necessary for the probation
officer to meet the probationer.

In Nairobi, there are only two vehicles while there are about
fo~rteen probation officers. at times. So the officers at Kibera
court check or go to court twice ,a week while actually they should
be going more frequently since the court handles very mainly cases.
The court services many police stations, some of which are Kilimani
police stations. Langata pOlice stationp Ngong police station and
spring valley police station.
3. The transfer of cases or staff from one probation office to
another in the cQllrse~6f supervision can affect the service adversel~
This is because it takes time,:'beforethe new officer comes to know
his new probationer well enough to render s~me useful conselling.
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This is at times made even more difficult b~ the conduct of the
probationer.

There was the case of JERE~Y, a bo~ of about seventeen, who
was placed on probation. He asked for a transfer to his home area
at sotik. So an introduction letter was sent to the officer there
and the file. He stayed in Sotik for about two months and came
back to Nairobi and is here now. He went to the officer at Kibera
and said that he came to look for a job and is living at Caledonia,
Shopping Centre with relatives. The documents are still at Sotik.
How effective is this kind of transfer? The officer at Sotik haQ
barely known the probationer for two months and so had the officer
from the Kibera centre.

At times there can also arise the problem of language when
the officer is doing his investigations (enquiries). It so happens
the client can only communicate in a giv~n Language, for instance,
Kalenjin. So the officer has to use the remand officers, remanders
or other people to do the translating. So there is a kind of
barrier.

As times when the probationer comes to report, especiall~ in
cases of married women, they come with their husband, so then the
only bridge between the probationer and the officer is someone
else. This 1 think is detrimental and does not really make the
supervision as effective as it should be.
5) The case-load is also another problem. This can be seen from
the enquiries and the Number of officers over the last three ~ears.
In 197~ there were about ninet~ enquiries and on~y fifty nine
people were placed in probation.
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Then there were two probation officers. In 1980 there were a
hundred and seventy nine enquiries ana then there was only one
officer at the court. In 1981 there were two hundred and fifty-one
enquiries with only two probation officers at the court. This is
made even more complicated because in most of these enquiries the
information is obtained from other areas outside Nairobi. Therefore
the officer has to contact his counter part in that area to carry
out the enquiries or the investigations. The case load at present
is about fifty, which I consider to be heavy. Thus making court
enquiries, returns and supervising a heavy work-load at ~he same~J
time.is"a ~~ffic01t"~task_indeed. Further there is still more work
to be aone in connection with Bostal enquiries and psychiatric case
to be dealt with among others, as seen in chapter two. So Logicall~
much of this boils down to paper work with little supervision.

However, the above criticism should not be construd to mean
that the officers aid not do their duties as required. It has only
been an attempt to look at ~ome of the problems the officers face
ana as will be observed later, the officers did very commendable
work with which I was impressed.

Effectiyeness.
In most of the cases in chapter three, we saw an illustration

of people who continued with their responsibilities on being place<
on probation. In the case of muthon~, who was charged with possesi(
of changaa contrary to section three of the changaa Act, it is
noted that she continued with her schooling ana she is do~ng quite
well. [he same applies to I.aina who is now in form four.
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.
It is also noted that others were abl~ t6 retain their joos

an thus continued catering for their families. This is an indicatio
that prooation in the course of supervision managed to rehabilitate
the offenders. Ta~e the case of Makhdia, in chapter 3, who retained
his job with the Kenya National Library ervices.

There is also another interesting ~ase of Waitherero. She was
ageo twenty two end was charged of Assault causing actual bodily
harm, which is contrary to section 251 of the penal codt. She
admitted having committed the offen~e freely. She stated that a
quarrel started b tWeen her and the cumplinant. The two had met in a
boyfriends house. Waitherero took some tea which was boiling and
poured it over the complinant. How vert she said she was sorry about
it an was placea on probatior. f~r two years. She was reinstated in
her job ana works with the city council of airobi as an Askari.

he ~robation officer said she was a good prObationer. Thus she
says she is now able to control her temper and actually promised
never to repeat the offence.

I would like to observe that when it comes to assault at times
it happens due to provocation. There might be alotof qamage done but
later the ssai!aot~ realises he/she has done wrong. Am of the view
that by conf(nin such people you are not helping them control their
tempers or act mOle retionally next tim&. Even if it is a fine the~
are just left with a ind of bitterne~s. So when placed on probation
by consel1ing the probationer is actually being helped or rehabili-
tated in the society. He is ind of being instructed on how to
control himself and live in peace with others.
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As was observed in an earlier chapter on co~pletion, the
cases are marKed either "Satisfactory" "Unsatisfactory" or,
(Where one has, "Absconded". From the reports which I gathered
over the !ast three years my overoll view was that probation
service has Deen doing very well at KiDera court cases as a
whole. fhis goes to show that the officers can make rational
decisions on suitable cases for probation • Lets loOk at this over
the last three years. In 1979 there were thirty three satisfactory
completion, no unsatisfactory completion or abscending. In 1980,
there were thirty four satisfactory completions by adults, two by
juveniles; one insatis~ctory completion and three abscondings. In
1981,:~there were nineteen satisfactory completions (this included
six luveniles), two unsatisfatory completions (one adult and one
Juvenile and one absconding (a Juvenile). I have attached this as
Table A to this chapter.

To add to this there are also ecological factors, climate,
home background and the dominant economic activities of the area
which have a lot of bearing on the level of Income of a probationer
This in effect means that if a proba~ioner gets'a job and can
manage to carryon his respond positively.

t

It was my observation that in most cases where a Probationer
had a job or good family backing actually it helped to get him
rehabilitated. So the effectiveness of probation is at times
determined by other factors which come into play.
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The effectiveness was also to a certain extent determined by
the attitude of the probationer. As was observed above, at times
the Probationer may be just too,unco-operative. One of the proba-
tion officer at Kibera court, ~trs. Khaemoa, sai~ that most of thes
~nco-operative probationers are the ones who actually commit
(probationer order) breaches or if not they commit other offences
and are jailed before their probationer period has expired.

However it ii~d1fficult to know what happens to the probatio-
ner after the period expires since there is no follow up. But the
officer informed me that most of the probationer she had supervisel

over the period she was at Kibera were doing fine. She says she
meets most of them around and they are quite gratiful, so that
some have become friends. But there are..also cases where she meets
her former probationers at remand or ever in jail-which is a case
of recidivismo

Therefore, when it comes to effectiveness it can only be
looked at from the previous cases in chapter three. 50 that we
find some of the probationers over that period get rehabilitated.
There is the case of Mwikali who became a business woman and she
is doing. well supporting her children. 5he is an unmarried mother.

Recommendations:
The department, as was indicated above, is beset by transport

problems which makes the work of supervision difficult. Visiting
a probationers home during the course of scpervision is anintegral
part of rehabilitation strategy:



It enaoles the officer to deal with the client in the context of tl
famil~. It is b~ visiting the famil~ or the home that one gets to
understand the probationer's proolems and thus meaning fully fomul.
methods of assisting him. But rel~ing solely on verbal reports of
the office might be misleading. Its then difficult to know whether
or not the probationer is telling the truth concerning his problem!
at home. I am of the view that one has to deal with the probatione:
at close quarters and not at a distance, so as to be able to
rehabilitate him.

Therefore, I submit that the department sbbuld be provided
with more vehicles or means of transport. This will be quite helpfl
because then the office can make home visits any time he/she~wants
which makes him/her find the probationer at home and when he is hi~
real self. Reporting can give rise to alot of pretence. '

The transfer of cases is also a prOblem which needs looking
into. As was observed earlier its inconvenient and inhibits rehabi·
litation. At Na~robi province there are presently two special
officials dealing with transferred cases, that is, those transferrE
from other places to Nairobi.

The position could be further improved by adding more officer!
or even better by arranging about transfer of probation offficers
early. By this, lets sa~ a year, the probation officer to be
transferred will deal with cases of short-term for instance six
months and complete the one's he has. If the period is longer they
are given to other officers sta~ing longer.

However, I realise that this is an intricate prOblem in that
transfer of cases are done when the probationer asks for it or the
officer feels it would be better if he was rehabilitated for
instance, in his ~O~t area.
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But the heart of the matter is there should be better ways of
handling transfers of staff and cases.

The problem of language needs attention. This can be by
assigning officers who know a given language to a probationer who
speaks that language. Cons ei rfng can only best be done through ~
communication and if this is lacking then it is an impediment to
rehabilitation. In a place like Nairobi, one would expect to fimd
that most people know Swahili at least, and that communication is
easy. But this is at times not the case. ~ince these situations
are comparatively rare then the assigning of probation officers

'"who knows a give~language should not cause a lot of problems.
Alternatively, the probation officers should be encouraged

to learn different languages as a part of their work, especially
those spoke oy many people in a certain area eg. Kikuyu, Luo,
Luhy a etc.

The case load problems is a touchy one. In Kibera court two
of the three officers are handling six~y-seven and seventy eight
cases respectively. So conselling becomes a real prOblem in such
cases since only a little time can be afforded for each probationer.

But this prOblem is broader. The service is understaffed.
There is a kind of pyramind in the department.

Principal probation officer.
Deputy principal probation officer
dealing with staff and administrative

~------~------- matters.f-----\.-
Senior probation officers 7+1 dealing
with training and manpower development.

\~

~---- Probation officer Grade 1 who are dist·
rict heads of departments all 17.
Probation officer Grade two who are in
the districts and in charge of divisi-
ons 33 in number.

~----~robation officer Grade three assent-
ially Kenya Institute of Adminstration
trained over 120.
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The peop~e who do most of the work of supervision are probatj
officers grade two and grade one. So we find even probation offic
grade one who are supposed to be dealing with mainLy administrati,
work ar sti~l dea~ing with supervison due to the inadequancy of
probation officers grade three who shou~d be dealing with super-
vision and r.~ease the probation officers grade one.

However, I wou~d recommend that the proposed scheme on
service be imp~emented so as to reduce the bu~ging at the bottom a

the sharpness at the top. The r commendation is that probation of
~rade two and grade three, enter the service as graduates and Ken)
Institute of Administration training respectiveLYo

The Latter are form six SChOOL L avers who go for two years
training.~~the oth r position in th service shouLd alsm be consid
red and given on merit according~y.

This would be better and make the service more attractive to
the graduates, who refuse to join the service since they find
the upward mobi~ity unattractive and too competetiveo The latter
due to the fact that those already in the service have acquited
know~edge of how to deal with probation whi~e the in coming gradua
are yet to be acquinted with it. Further the graduates c~aim

,that they find that the peop~e at top are o~d and biased since the
imagine the graduates are prospective, candidates for their jobs.
So this becomes frustrating and most graduates who can be consider
ed to be suitabl to the service are not keen on joining it.

Further, I would r commend that the number and training in th,
service be improvedo CurrentlY the preservice training for sixth-
form leavers with a minimum of five principles has an intake of
about twenty-~ive students ( both male and female ) per year.
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This number is actua~LY v ry smaLL and shOULd be increased so as
to make the servic adequat.~yo

'rh. training itseLf creates prob.rems , The society must act
aLot of resources both human and materiaL if the service is going
to be effective at aLL. On of the most necessary pre-requisities
for its effectiveness is the avaiLabiLity of weLL-train'd and
quaLified personnel to do the actuaL work of guidance.

There is a need to have weLL trained psychOlogists and
sociologists who are social workers. Th y must have experience
and be keenLy interested in the welfar of man in society. They
must be resourcefuL, in~isitive, intiative, considerate, patient.
fair and honesto' These qualities are very rare and only heLps
to demostrate the diffiCULt of the work.

Thus am of the view that the probation officer has even to
be more qualified than the magistrate who places the probationer
on probation. It is the probation officer who has to diagonise
his probLem and find a cure. So the whOLe process of rehabiLita-
tion reSULt with the probation officer SOL LYo

'rhe officers are taught too many subje cts in too short a
period. They are expected to master SOCiology, psychOLogy, Law
criminology, probation, EconomiCS, SociaL casework, sociaL group-
work, social weLfare and administration, Commbnity development,
survey methods, history and Governm nt of Kenya, adUlts education
HeaLth education and nutrition, EngLish and SwahiLi. They are

"aLSO expected to go for field work within tha.t period -~. So each
item is cov red superfic lallY to ire ep things going and thus the
course Leaves alot to be desired so as to equip the officers
adequateLy. The training ShOULd be improved. It can not be
disputed that the subject taught are good but more time ShOULd
be made avaiLabLe to its teaching.
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The department is doing its best and we find that they are
pres.nt~y recruiting Bache~or of Arts students from the University
of Nairobi; who have most~y taken socioLogy and main~y psycho~ogy.
These adequate education wise but current~y the emphasis is a
Bach.~or of Arts socia~ workerso These students are said to have
been training Professional.lY and for a purpose 0 They undergo an
induction tind of courseo They are to~d what the department
is a~L about and seconded to probation officers already in the
field. Aft r thre months th yare rel ased and given assign.ents.
Thus there is a kind of orientation th ir part and they don't
have to go to ~he Kenya Institute of Administration for a tWOe
year residentia~ training. Am of th« view that if this was further
expanded and the proposed scheme, above, wa.s put into operation
then the service wou~d be better equipp d.

There ShOUld a~so be an expansion of in-service courses,
this is norma~~y arranged by the department but the Kenya Institu-
te of Administration provides the faCilities, for instance,
teachers subject catering services and so on. The atmosphere at
the Institute is mutuallY motivated to undertake the activities
efr ctivelY.

These are workshops, seminars or kind of r f~esh r cases.
There have bflentwo a~ready and this shou~d be expanded to equip
the staff in the departmento

The programme consists of ~essons as Will be indicated in
the Time~tabl' attached here Tabl Bo This is on the five week
workshop curr ntly going on at the institute and nding on
L.th June ~9g2.



The service does not at present have a after-care arrangement.
That is, a programewhereby the Probationers who complete their

~

probation periods are followed up to find out how they are faring.
This means that at times it is really difficult to ascertain how
effective the Probation term has been. Am of the view that if there
was such a program it would help the aepartment in that it will
be in a position to know whether the probationer was rehabilitated
and if not, what actually went wrong. So it means that when dealing
with Probationers they will be able to learn from past mistakes.

As was seen in a previous chapter crime is contributed to by
both economic and social factors. Currently there are serious ~
proble~s. To rcu±e~ a criwe~one need not only know the cause but \.
also have a remedy to the same. Thus, when one is placed on Probatio.
and he is jobless, actually this might not help and he might end up
commiting another crime. So I would recommend that Probationers with
no employment (Self or otherwise) should be employed by the govern-
ment in areas of their specialization in the public sector. Sor
instance, the government could start factories or farms where they
could be absorbed. If they are not specialized then they ought to
be taught some skills and offered jobs. ThLs not only helps the
prObationer himself but he is able to look after his affairs and
family properly. He ~s actually being put back in the social p hI c

and rehabilitation is that case is actually a reality.

CONCLUSION.
Mr. Kibak~_recently observed "The real test of any correction
system is not simply what goes on inside but what happens when the

~
offenders came out"



• • 0 92 0.0

When we take her to prison we have actuaLLY brought tweLV4
more off nd rs to the society. Those chiLdren have been Left
without someone to care for them. Its onLY LogicaL for them tc
turn to parking boys and girLS, or even steaL so as to survive,
Have we then sOLved the prob~.m and is this what we ShOULd be
doing in the name of justice ?

Its not surprising therefore that in a survey pubLished La
JULY by the Nation Institute of crime prevention and r habiLita
tion it was indicated that Kenya was one of the sev n countries
in the non communiet worLd with the highest per capitaL prison
popuLation 0 Th survey gave K nya's figure as L65 prisoners
for every LOO,OOO popu~ation 990

IIt is the duty of the state to do what can be don to nat
criminaLS to resume normaL Life, to give them psychOLogicaL
nr atment if necessary, to retain them for suitabLe occupations
and so fortho

Its my view tm t the cr-Lmtna i e have the right to be given
such aid as it possibL to enabLe them to Live usefuL Lives. T
reformative approach has prov d of vaLue, especiaLLY in the
probation service by directing att ntion ·away for punitive to
non-punitive methods of dealing with crime.

~robation has served to bring home the neceSSity of obtain
fulLer knowLedge on the question as to what ext nt criminaLS ca]
be re-educated and by what methods. It has aLSO stimuLated inql
ies into th psychOLogicaL effects of different types of punish.
m~nts 4n those whom they are imposed-probation has been shown,
in chapter three, to be a more effective way of rehabiLitating
an offender.



This can be said to have contributed to changes in the law
which makes it possible for courts to avoid sending first offenders
to prison to ensure that young offenders should not be sent to the
same institutions as adult criminals_ So they can be placed on
probation even if they are adults.

So, in reform the real question is whether punishment as.such
is reformative. It is deubtful whether prison can even provide the
conditions needed fo~ genuine moral improvement or in the case of
mentally affected, for effective psychiatric treatment_ ~o in most

,
cases pun~shment may not only fail to effect a cure but may ,bring
about a state of affairs likely to prevent a cure.

Therefore. unless an offender is dangerous, meaning he can
attack people with intent to main or kill, there is no reason why
prison~ should be mOdelled on a cage system. I am of the opf~ion2 ~
that there, .shou Id not even be any justification for sending a person
to prison where you intend to punish and not reform him as it should,

In any case, a prisoner with the tendency to harm a human limb
is most likely to be a lunatic, but then, a mental health centre is
a different thing although not q~ite a different thing because here
human conditions are also necessary.

In prisons the conditions are harsh and they are likely to
bring resentment against authority in the minds of the prisoners,
and this attitude could also be anti - social in nature. Such sense
of hostility is likely to become more pronounced especially when
the offences involved are of minor nature. So, in that case the
justification of a pr.son sentence being protection of society
against crime is really false.
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Our prisons simply do not hav nough facilities to enable
the system to be r formative rather than punitiveo We just do
not seem to have the resources to handle esuch a big prison
population as is indicated above.

Therefore we ShOUld cut down th number of our prison
population by introducing other forms of r habilitation, the best
of which is rehabilitation ·in'a community under the supervision
of probationary officer.

We need more qualified staff for the probation service. For
instance, mor graduates with the relevant knowledge for instance
pSYChOlogists, sociOlogists, like it happ ns to countries like
Brit~in. Th government ShOUld more seriously consider probation
and its various problemso It ShOUld make its immediate concern
aorvtng of the department t s pr oba ms , The side effects of this
are obvious, 1 ss people Will go to prison, more people Will there.
for become law-abiding. In this the gdternm nt can be h Iped
by taking the traditional view of crime.

The work of r habilitation or reform ShOUld be a kind of
state affair not aimed at punishing but rather makingrpe·ople
realise wher th y have fallen short and amend th ir ways in this
way we do not nd up with harden d criminals. There ShOUld be
an emphasis on social welfar 0

Even as long as 1920 it was said, n One of the most predomina.
ting features of the 000 ( fricans) 000 intellectual endown-
ment se ms to be his legal mind~
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Thus •••
/'

Africans have legal customs and presumptions correlated
with the administration of law, which testify to extreme penetrat
and a good power of judgement. The punshments instructed are •••
humanic and justNu•

It has, for a long time, been argued that the reasons for th
approach are: firstly that it is cheaper than custodial alternati

,
treatment such as impriserm~nt and that the"m6ney used" to_~eep on
prisoner in jail is enough to enable the department to supervise
many more offenders. as illustrated above chapters. Secondly, it
enable the Qf#~del:s..to"IelJla~O_£t~e in ~oci~ty ana meet his/her
social and economic obligatitins to his/her family ana the society
and finally that it ~s non-prim~tive and dea~s with the indevidua
criminal cases - then own merit.

These shou~d be only secondary oojectives. The major objecti
as a penal system shoUld be to"cure" crime. Otherwise of these ar
made the basic reasons for its retenton then suspended sentence
(without supervision) and conditional discharge would be the most
efficient alternative.

Therefore there should be an emphasis on "curing" of crime
at all levels. There is an urgent need for more qualif~ed staff f
this work of rehabilitation supervision should emphasize more
interaction wiln the probationer.

However I was impressed by the kind of work being aone by th
depart,ment despite the many problems which beset it. I am of the
view that the department be expanded even to the NORTH ~ EASTERN
province; where it has been exclUded for a long time so that even
those people from here can benefit from the services rendered by
this department.
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