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DIVCRCE UNDER ISLAMIC LAW.

INTRODUCTICN:

The growth of Islam in Arabie z2nd it's spread to
neighbouring rcountries was followed by different
1nterpretati:¢3 As the controversy assumed &
significant proporticn, there emerged four great
Muslim Scholars who wurote at length on the
controversial issues and whose works did much
narrow down the difference, such that, in almost
all matters they became 2 universel gpinions and
and applicatians? Two schools of thought emerged
the '"Sunni' and 'Shia'. The Sunni sect is subdivided
into four sects, known as the ‘'Hanefi', 'Hambalil’',

*Shafi' and 'Malaki'3

Ameng them the 'Hanafi' are
in the majority.h The Sunnis account for 95% of the

World Muslim populatimn.s

Rs far as Islamic laws and procedure on divorce are
concern there are no significant difference of opinion
among the four schools of thought.6 In ¥enya ell1 Sunni
muslime have 2 common islewic divorce procedure,
despite the fact thzt they are followers of Hanafl and
Shafi schoals7, (uhich are the two predoninzcte sects

in Kenysa).



At this point it is nebessary tﬁ camment on the Kenyan
muslims population end their attitude towards divorce.
The Kenyan muslims can be divided intoc twe distincts
sects, the sunnis and shia,a Whereas the sunnis have
no sube-sects. The Kenya shia community is divided into
sub-sects called the Ithna-Ashri, Bohoras, Ismaili,
Druses and Zayids.9 Their respective attitude towards

divorce is given below.

The 'Ieme2ilis' do not follow Islamic law of Merriage and

Divorce. They have their own diverce law which is very

much like the English Divorce Lau.lD Contracting a

Marriage is very easy and simple and equally easy is

divorce. The Ismailis are said tc have the highest

1l

rate of divorce among Kenyan muslims, A party not

satisfied with the judgement in divorce case, hes

12

the right to appeel. All such divorce cases are

conducted by their oun communal tribunals appointed by
their religious leader, the H.H. Aga Hhan.13 The
'‘Bohoras' unlike Ismailis, observe Islamic wey of life,
despite their secular education.lh They follow Islamic
divorce law in general. They are not influenced by

any school of thought or by the Shia divorce laus.15

It is believed that the rate of divorce among them is

VETY lcm.l6

The 'Druses' are found in Lebenen and a2 very small

- .17
number live at the Kenyan coast.



They follow the Islamic law of divorce genrelly, Jjust
like the Bohores. DOivorce among them is rare.18
It is worthy of note that in Lebanon the rate of divorce

among the Druses is very high.l9

The 'Zayids' although they are shias, observe more or
less sunni islamic divaorce laus.zD They ere found

at the Kenya's coastal towns. Although asmong them the
rate of divorce is low, that of polygamy is high.21
The Zayids ere considered to have the highest rate of

’ 2
polygemy marriage, among 2ll the muslims in Henya.z”

The 'Ithna-Ashri' ere numerically the largest and
account for B80% of the total world shia populationa.23
Most of them are found in Iran and they constitute

2h  rheir

nearly 65% of the total population in Iran.
marriage and divorce laws are different from all the
other muslims and te understand their concept of

divorce, their marriage custcme must be understocod

too.

The marriage custom practiced by the Ithna-Rshri is

25

called 'Muta'. '"Muta' means a8 temporary marrciace

of any perind man wishes. Normglly the duraetion rznges

between one year end four yesrs. The wcman is pald

53}
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a small sum for entering into the temporary marriacge,

o

2 5 e S . -
The wife of such marriage does not enjoy the rignhts
2

f a wife under Islamic law.’
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fhe marriage is consldered &3 only & temporery
cohabitaticon on commercial terms.28 The existence

of such 2 marriage does not call for a difined

divorce proceduree. Although it has declinced among

the formally educated people, it is lawful in Iran,
There 1s a smzll Ithna-Ashrian community in Kenya,
mostly in Mombasa, but it does not practice Huta
Marriage.zg The rate of divorce among them is
comparatively lowe. The 'sunni' muslims constitute

95% of the muslim population in Henya.BD Sunni
muslims fopllow Islamic law of divérce as presented in
the holy t‘uran.31 Tajdin - G. Kassam says that sunni
divorces evolve around specific grounds and marriages
are dissolved if such grounds are proved. A notable
feature among sunni muslims is the steadfast adherence
to Quranic injuctions. In Kenya there are cases of
divorce‘amcng the sunni, but the fate is considerably
low, in relaticns to the large sunni population.32
Divorce is intended to put an end to suffering of the
spouses when the marriage bresks down. Diverce therefcre

3
to the Muslim is a protective remedy &nd not a punishment.B’

Islam as a2 religion seeks to meet 8ll the needs of the
individual,3u such as those under divarce. The Isleamic
concept of divorce is besed wholly on specific verses

of the holy Koran wuhich deal with divorces?s



The Quren has a Chapter on women. This indicates the
role of women in the Muslim society. The rules of
marriage, divcrce, re-marriage, almony end compensations

in case of divcrce?s

The situation in Arabia before the advent of Islem, was
that there existed many clans which had their own customary

divorce pracedure.37 Most of these divorce lsws were

to deprive married women any rights.38 The clannish
divorces was easy to get and it was only husbands who could
marry end divorce wives accaording to their whims., Islam
completely suept aside all the customary divorce laws and
introduced Islamic divorce procedures, which created and

guaranteed rights of married womens and compensation for

them in case of divorce.39

The muslim divorce was a complete system (codified) in that
it had well defined procedure of evidence, complaints,
examination of complaint and Bwalting of compensation to the
egrievedvparty. Thie was a unigue feature, &8s the other thre

religicns christianity, Hinduism and Buddhism dicd not have

any such defined preoccedure for divcrce.“ﬂ In fact, naone

allocwed divarce.hl

S am
i

41}

gf these reli

[lw}

Anpther unigue element of the Islzamic divorce procedure
is the system gof re-marriege end reconcilliaticn available

to the spouses after the pronouncement of talak (divorce).



Thie issue is discussed in Chapter two of this paper.

This peper will first establish the .historiczl and

l=gal bases of the applications of islamic law generally.
In the subsequent Chapter, divorce under islamic law
generelly and in Kenya shall be discussede. 1In the
conclusion the writer gives her cpinicn and tries to
suggest reforms, if any are needed or desired in relation

to the law of divorce in Kenya's muslim society.



CHAPTER .GNE:

HISTGRICAL ANKD THE LEGAL HASBES OF THE APPLICATION
OF ISLAMIC LAU.

INTRODUCTICH.

A discussicn of law relating to divorce amongst the
muslims in tenya, is incomplete without a brief discussion
of the historical and legel bases of the application of

Islamic Law.

In Pert 1 of this Chapter, the emigration of Muslims, the
impect of Islamic influence on the indegencus pecpls and
the reason for the tolersnce of Islam by the British
Colonisl power, arediscussedwhile part II deals with the
legal besis of application of Islamic Law, within two
periods, the pre=-independence periocd (1895 - 19683) and

the post-independence period (1563 - 1979).

PART I.

A. THE EMIGRATICN COF MUGLIMS AND THEIR INFLUENCE

In sbout A.D. 672 the Arabian pecple were moulded and
unified intoc a world power, under thestiﬁulus of the I=lamic
revelati:n.1 Suring the seme pericd, specific porsecutions
wars and unrest occured in uestern Asia. This was due to

struggle among severz)l factlons of the Moslem Lorid toc galn

Pt § z . Seisin ) o s p s perniey 1 e
clasgsys recognizetion, A a result meny MOoSiems emigIaled
and sought peace anc now londs away from the scenes of

s |
&
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According to fede Pearce, as the people from lWesterm
Asia had been trading aslong the East African Cpast for
8 long time, it wes easy to understand their interest

in settling along the Coast.3

There were three meain perind of Islamic Cultural History

in East Africa, eaccording to Triminnhﬂm.h The first

pericd was sround mid 12th Century, the early settlement
of Muslims in Coastal places which were under the rule

of theZéngis, of whom some of those living in settlement
adopted Islam. The earliest emigration of luslims

according to U.H. Ingrans were arabs in origin, from

b |

Oman to Zanzibar. Caliph Abhdul Malaki. the ruler of Oman
was defeated and driven cut of his country by the Governor
El-Hagyay of El-Irak. Caliph Abdul Malaki . emigrated to
the land cf Zengi,, taking with him, his femily and members

of his tribes.

Triminnh=am celled the cecond period, a=s the Shiraszian,

which was around mid 16th Century. It is aossocieted with
formation of a number of petty settlements dynasties all
along the Coast. DOeveloping into 8 definite Islamic Coestal
Culture. These Shirazians emigrated from Persian Gulf sand
Central Arabia were mainly Shia Moslems, from the Indian
Muslinm Community.7 The Indian Moslems were mcre important
from the sccreomic rather than the religious print of view.

They centributed towards the building up of Fersian

%)
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principelities and communities along the



The spread of Islamic felith was a matter of centuries
rather than the result of two or three Spansonodic

cases of emigration cof any particular people at any
particular period.g Fﬁr it was not until the third period
of Muslim emigraticn to East Africa, which succeeded the
decline of the Portugues Pouer, thatllslam was ‘associated
with political as well as religicus influence.lD This was
possible due to the Slaye Trade. The Arab ﬁuslims Qere
among the most active participants in Slave Tfade, during
its era. To gain better access to Slave Trade, they
settled along the Coastal Touwns, making Zanzibar their
headquar:ers.ll They lived 2 muslim wey of life which

was based wholly on the Islamic religion and 1am.12

It was during this period of mid 19th Century that the
State of Zanzibar was eventuz=lly formed. Transferring

the decayed sharazi Culture intoc an over-whelming
predominance of Hadrani 5hafi Islamic Influence, along

the Ccast.l3 After the Sultan had established some form of
authority . cver Zanzihar the othér Coastal taowns wuere
regarcdesd as tributary by the Sultan. iie expected

these tributarles to pay tribute of bhalf of the poll tex
claimzd on natives African. Each village that was given
it's own Chief (Sheha) above whom is the Liwali es district
head.15 The main cancern of these hsedmen was to collect

taxes while the Kadhl were introducedy when the need to

settle dispute arising from personsl staztus betwesn Native

R . )|
Muslim and Arab Muslim arcce. =
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kg Prof., J.N.D. Anderson states, 'It is cleaer, of course,

that before any Britisﬁ protectorate existed in East Africa,
Muslims Courts were enforcing Islaéic law over much of the
Coastal region chiefly under the authority of the Sultan

of Zanzibar who was recognized as ruler or Suzerian of most of

these lccalities'.17

According to L.H. Ingrems 'It has been reccrded by early

travellers toc East African Coast' that tribsl Marriage

amcng the Converted natives contrary to Islamic law were

not common. Uhere they do cccur, were not regarded as
legitimate unleses formally acknowledged.: Therefore the
Native Muslims went to the Kadhi Courts in cases of persaonal
status. UWhile in cases concerning real property, action

is part &nd other acticn in crime, the netives did avail

themselves of custcmary law and restored to elders' discussicns

It was svident by 1800 that the natives were influenced by

Isl=amic faith. As recorded by Masondi.lg

"The Arabs cnlonized these Islands, along the East Coast of
Africa, with :them, they brought the Holy Koran and Islemic
faith .... there was evidence of converted natives Muslims
who were extremely honest ancd chast to the Islamic religion,

even though they did not understarnd it fully....".

Acceounting for the influenca cof Islam in present Kenya, Naorth

ok

Eastern Province, Trimingham claims thet it was due to touth
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South Somzlis acting &s & zone of contact between Bantu
Nyikea, Gallz, Somalia and the Arabs and other emigrants
from Asis, their main objectives being trade. The sprezad
to the Bantu speaking members of the Islamic civilization
resulted in a gradual substitution of Muslims in place
cf Native rules in the settlement and the defusion of @en

Islamic t:i.\.ei.lizaticm.zD

The acceptance of Islam, by the indigenous natives, in both
the Cosstal town and North-Eastern Province, was due to the
native of the Islamic religion itself. For the Muslim Natives,
Islam supplements rather than replaces tribalism, especially

where tribsl =zuthority is normally Moslem. Nor does it

21

introduce new standard in ordinary morals. It is interesting

/
to note that formam Eeygs in his book 'Kenya' states that,

the gurcpean officers in the colony considered the Muslims
moral as "degreding as the nativee" in certain aspects. of life.

2
Like the permitting of polygamy."z

Islamic faith was readily accepted by the natives, because
the single ideas it attempts to convey tn its followers, is

the Unity of Gode This unity made no attempts to control

23

man's activities while according ta Trimingham, 'the

acceptance of Islam by the indigenous. nctives wae more

ofa_ socigc-culsur=l factor than religious. FfFor ex=zmple
the pride Muslims shoued in their relicious culture had
the effect of eelif-respoct encg feeling of supericritye.
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24
This created 2 great impressicn on the natives?t

However, it cculd be argued thst the Arabs having colonized

25 had political pcocwer over the

the East Cozcst Islands,
indigenous '.stives. This alsc contributed to the acceptance

of Islam by the indigendug naztive,

It is thus clear thzt before the introduction of the British
Colonial rule, most of natives along the Coastal towns anc
the present HNorth-tastern Province of Kenya, had accepted
Islam as their fazith. They were sccordingly governed, if

not whelly then partially by Islemic lews. However, it shpould
be noted thz, slthough the native Muslim had accepted Islam,
the extent of his belief is open tc question. As pointed out
by tasandi 26 "eeseeosos there wes evidence of converted
natives Muslims who were extremely honest and Chaste to

the Islzmic religion.... although they could not understand

it fully". And as Arthur Phillips = noted, the Mohammadism

was only skin deep, to most of the Natives, who had accepted
Isleme This was the position in which the Eritish Colonial
pouer found the Coastsl towns in, when it declared Kenya

a 3ritish Colony in 1845,

Be THE BRITISH ATTITUCE TOWARDS THE ISLAMIC WAY OF LIFE

Britain sllouved lews reflecting the Islamic way of life,
to continue to apply.27 The Moslem were considered
in their ncture to be more advanced than other indigenuus

pECple.



In kenyas, the individual ounership-of land which was said
end is svident according tec the British to exist amongst
the civilized people, was assumed to be in the existence

at the Yenya Coast. Uhereas in the interior where the
africans - non-moslem lived, it was held that the indigenous

peoples richts uere merely those of cultivations.z8

This
distinction is futile. The British failed to realize
that ocwrership of land in whatever form, does not, symbclize

the civilization of a particular race, but the type of life

ane leacds. As G.V. Kzmau pointed out that "the african
takes the view that a1l human beings are of equal worth and
that their past and present crganisation both regards holding
of property and politicz2l and sccial organizaticns, embody
this egqusl worth of everybody, that they believe the good
l1ife as they see it can only be realised, if life is
cemmunaly, Property must be held communally either by the
entire Community or the familye.....". According to Sorrensan
i1t w=s svident thst (Kikuyu) had individual system of land
nunership.sc This fact in contrast with British view that
ell the 4indigenous system of cunérship is basically
cultiveticn or communal. The British therefore failed to
uncerstand, or if they did preferred to ignore, the Africaen
philosoghy and values of life.

. 31
Norman fieves has noted

(34

hat "Islam is & religicn that

ion i the

&)

is sincere. and makes idesl citizens, This reli
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best and most sulteble feor the African.... the
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vizwed with dictaste. The embition of many Chris

converts, to gain the knowledge that is power, to prefer,



For the Africans a8 religlon thut keeps them in isolation
of social icdeas =nd ideals, The brotherhood of all Moslems
in a less distributing mexim, then the brotherhood of men."
The main idea of the colonial power, there was to interfere
with the natives! customs and religion. A part from
keeping the natives passive, it was considered &s unfair
to burden the natives' mind with complex laws and

procedure of the Englich legzsl system, Therefore, it was
best for nstives to retain their cultural and religious
values.32 florman Keyes arguments cannct be teken seriously
b=cause all religicns whether Chrisfianity, Islam, Hindusm
oxr Customary fasith, tenc to be sincere and make ideal

citizens.

The Sulten's sovereignity, over the Coestal towns was
re2cognised by the 8ritish Power to a greater extent than
cther communities' sovereignity. The position of Muslims
along the Coazst was safeguarded by agreements made between
the Sultan 2nd the British. This meant thatvthe British
accepted the application of Islamic law to the Muslims
along the Cocste. For instance, the concession grented

by Sultan to the imperial British East African Association

on 24th May, 1887, regsrding the administration of Sultzns
teritories on the mainland from Vanga to Kipini stated
"The judges shall be appointed by the ksscciation or their

representatives, subject to the Sultan's approval, but

\

all Kadhis sh
33

11 nominated by the Highness Sulten of
Zanzibar" The appoiniment of itadhis by the Eultans

ensured the appliczticn of Islemic law. An identi

w
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was inclucded in the 1885 Agreement when kenva wes
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a Protectorate. There was an express agreement signed
between the Sultan of Zanzibar and Britain which provided
all cascs and suits between native muslims will continue

to be decided according to the Mohammadan Laus.zb.

PART II

A. CULGNIAL PERICD:

The Agreement reached between the Sultan and the British
Crown in 1895, about the Sheria wes implemented by the

Native Courts Regulation 1897, It established tuo clesees

of native courts. Neamely, those presided over by a European
officer and those presided over by a native authoritye.
The former was to be guided as far as practical by the

Indian civil proceedure code and Indian penal Code.2
While the lster in both civil and criminal cases, within

the Mohammedan Coast region, or is deciding with Mohammedans,
the Court were to have regard to the general principles of
the law of Islam.3 The 1897 Order-in-Council, further
preovided that the Kadhis t:c:urtsl+ should "take congnisance of
all matters effecting the personal status of Mohammedans
(such as marriage, divorce and succession)s, and shguld
follow there in subject to the provisions of these
regulations, the law and procedure ... which hes hitherto
been observed by then in accordance with the lzws of the

. : - . 6
Sultenzte of Zanzihar."



Fithough tﬁévregulatinn ensured the applicaticn of

Islamic law by the Kadhl Courts in Kenya, it interfered
with the rights for such application of Islamic lawe.

Sherle Law was applied through the Native Courts Regulation

1897, which was promulgatedunderlf87 C.5. order-in-council

This order-in-ccuncilempowered the Commisceioner to make
rules and orders for the alteration or modification of

the operation of any Native Law or custom7 is so far sas

that might be necessary. The regulation further adopted a
very wide definiticn of the term 'Lative'. The word 'Native!
imcluded not only any lative of Africen not of European

or American Cricin', but alsoc any perscn nct of eurcpean

_Aor American crigin, who were within the dominions of the
Sulten of Zanzibar, uwculd be subject to this Highmess
Jurisdicticn. Even though such person shcould not have

been born in Africa. The 1897 order-in-council classified

a Moslem as a jiative, thus empowering the Commiscsioner to

moeiify Islasmic Lauw.

It is submitted that this would interfere with the Muslim
fre=dom of worship. Secondly, the Islamic Legal system

is distinguishable from the Nztives legal system, in that

it is cocdefied in the Hcreng. vhen passing the order-in-
council, the British did not concicder the Islamic philosophy

of 1ife fully.



The 1897 regulations were repealed by the 1907 Courts

Ordinance Schedule III%D

The ordinance established

Courts subordinate to the High Court which included
the Liwalis, Mudirs and Kadhi Courts. It gave the
Kadhi, Liwalis and Mudirs Courts, power to hear and
determine cases arising out of Islamic Lauws.
However, it did not provide expressing for the High
Court or Court of Appeal to have jurisdiction to
hear and determine cases arising out of Islamic

Matrimonial Suitse.

The colonial supreme court refused to adjudicate in
matters arising from Moslems Matrimonial cases or
suits. It held that it had no legal authority to

do so. This was held in the case of Gulam Mohammed v
11

Gulam Fatima which was decided in 1916. The issue

before the Ccourt was whether an Indian marriage under
Mohammedan Law in East Africa, which was potentially

polygamous, was valid. Morris Cater C.J. had this to say

by virtue of Section 33 of the East African
Marriage ordinance 1502.. the marriage is not
to be deemed invalid, yet the court should not
so far depart from the spirit of the ordinance
as to decree restitution of conjugeal right in
marriage which is or has been polygamous."

This case was carried a step further by another actiaon

between the same parties in 1917. Justice Hzmiltaon

before whom the case was, persisted in the negative
attitude, towards hearing and determining Matrimonial

Cases or Suits arising from Islzmic Lauw.
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He stated that:

"The defendants' position in the same as
though he had when temporarily resident in
England, gone through a form of Mohammedan
Marriage with a co-religoust. UWherehy the
Courts in England would not regard such a
marriage as a legal marriage, under English
Law, the Courts here permitted it to stand
has not invalid Mohammedan Marriage but the
Court has no Jjurisdiction to determine the
Case."

He further held that:

"It is an essential exercise of jurisdiction
in England (followed in Kenya) to determine
the domicile of the married parties, before
rending the marriage valid or noct. And as
the husband in this case was not a domicile
in East Africa, the Court had no jurisdiction
to hear such cases."

These arguments and reasons advanced by the High Court

were unsound. It was stated expressly in the 1902 East

13

African order-in-council Article 150) that "there

shall be a High Court of East Africa with full
jurisdiction, in civil and criminal matters, over all
persons and over all matters in East Africa.”

This article gave the High Court full jurisdiction and
legal authority, to hear and determine Moslems Matrimonial
Suits. Further more, the Supreme Court having accepted
the fact that a valid Mohammedan Marriage does exist

in the case of Gulem Fatima v Gulam Mohammedlh should

have adjudicated Matrimonial matters which arose.



A

In 1918, in the case of Fatima Ainti Athman v Ali Bak515

Hamilton J. stands firmly tc/ﬁ%gvious vieul6 as to the

Jurisdicticn to asdjudicate an matrimonial cases or suits
arising from Mohammedan Merriage. He stated thzat the 1902
ordinance clearly contempleted a monogamnus marriage onlye.
R muslim marrizge was not a marriage in accordance with the

ordinance. He reascned that neither did the 1802 Marriage

J

Crdinance make special lew which directed or required the
Court toc adminsiter to Mohemmedan Law in matters of marriege

and divorce. By virtue of Section 33 of the East African

Marriane Crdinance Courts, had therefore toc refuse to decree

restriction of conjugal rights in a marriage, which was cr
had been polygamouse. Further more, according to him, it uwes
not the intenticn of ths government to allow courts to apply

Mohammedan L=z2wuse.

This statement cof the law is difficult to support. Penalities

are praovided under the Mohaemmeden Renistration of Marriage

17 : :
and Divorce, for non-registration of Mohemmedan Merrieges

and divorce. The ordinence did not invalidate the Marriage
on failure to register nor did the divaorce become void.

There was sufficient evidence of the government intention to
8llow the High Courts to have jurisdiction to adjudicete in

Mastrimanial ZSuiis from Mohemmedan Lawe
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refused to =d arising out of Fohemmedan

Marriages on grounds thast it had no legal asuthority, but



also treated a8 Moslem Marriage not a8 good Marriage. HMainly

brecause a Mposlem Marriage was petentially polygamouse.

This problem existed until 1920 when the principal ordinzce
cencerning Islemic Marriages and Divorce and Succession

WwaEs promulgated.lg

This ordinance was passed to sclve )
four problems. First it was to amend the laws relating

to divecrce. GSecond it was to make it clear that the ceclonial
courts of English legel system, too had from Mohamedan Marriages.
Thirdly it was to indicate the classes of people governed by
Isl=mic Law and lastly toc indicate the relationship betueen

. . . 19
Islamic Marriacge Law and #AFrican and Buropean Marrlage Laws.

The ordinance did not state thz rules themselves, but made it

clear that Islamic Marriage, Divorce and Successsion laus were

.

to apply tc 8ll muslims in Kenya. Secticn 3(3) aof the

Mpoh=ammedam Marriane Divorce and Succescssion Crdinance 1220

eteted expressly ! =-

“In all such matrimanizl causes or sults...s the supreme
court shall exercise its jurisdicticon and act and give relief
upon the principles of Mohemmedan Law 2ppliceble to the came

respectively and not otherwise,”

it is worthy of note that, aithough the contents of the Islamic
Laws on flarriane, Divorce and Succession wers ot substentially

interfered with by thz legistaltive, they were subjected to

fant

‘civilization' which mzant westernization by the colonizal

Gourrta.
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This fact is illustrated by the attitude of the colonial
Judges, who treated a Mohammedan Marriage as no ordinary

or good marriage in various cases.

The case of Gulam Mohammed v Hadayati bibi2U which was

decided in 1322 sought to establish three factse.
First, the Courts now had jurisdiction to decide and
hear causes arising out of Mohammedan Matrimonial Suits
by virtue of 1920 ordinance. Secondly, the issue of
domicile is not relevant when deciding or hearing a
Matrimonial Suit under Mohammedan Lawe. And lastly, a
suit to recover dowry is not a Mafrimonial Case or Suit

as defined by Mohammedan Marriage or divorce 1920

Contrary to the case of Gulam Fatima v Gulam Mohammed21

in Gulam v Hadayati bibi the court of Appeal, presided

over by Sir W.M. Cater held that: =

"The court had jurisdiction to decide the suit without
going into the guestion of domicile."”

Ir Gulam Mohammed v Gulam Fatima, it had been held by the
Supreme Court, that one of the parties, not being

domiciled in East Africa, the Court did not have

jurisdiction to hear the Suit. As regards the third

issue, the Supreme Court of Kenya held that a suit to

recover dowry was not a Matrimonial Suit as defirned by the
Mohammedans Marriage ordinance 1520 because the word 'relief'
under Matrimanial suits, meént relief in a2id of or is

dissolutione.
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of the marriage bind and did not include such matters

as a claim for douwrye.

The view held by the Supreme Court of Kenya was not in
accordance with Islami Law. Divorce under Islamic Lauw

is the most destestated item in a society, as stated

23

in the Holy Koran It is therefore, the final

remedy restored to after conciliatory measures have
failed fo bring about a peaceful reconciliation between
the spouses. Hence in aid of reliéf does not mean
the dissolution of Marriage under the English Legal

System.
Sir W.M. Cater authoritatively stated in this casezu

"] am quite satisfied that the Court would have
had jurisdiction to entertain a suit for the
payment of dowry which the plaintiff. was claiming
by virtue of a contract, as is the case in this
suit. Dowry is admittely one of the essentials in
a Contract of Marrizge under Mohammedan Law.

But after the marriage fhas been completed the
enforcement by the wife of such a contract as the
one on which the action in this case, was brough
cannot in my view be regarded as a claim or relief
in respect of the Marriage."

The payment of dowry is not an action under Contract,

as stated by Sir W.M. Catere.
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It is a matrimonial relief. D.F. Mulla25

states that under Islamic Law, the refund of

dowry by the wife to the husband is a necessity

when she demands a divorce. 0Once she pays the douwry
back, the husband is under an obligation to divorce

her. Mulla further states : -

"the object of douwury is to serve as a check

upon the capricious exercise by the husband

of his power to dissolve the Marriage at

Uillo" -
Therefore according to D.F. Mulla's dowry plays an
important role in regulating divorce under Islamic
Law. Conseguently, as divorce is a matirimonial
cause, dowry is a matrimenial relief.
Fyzee A.A.A?s has cited two cases in India where dowry
has been taken to a Matrimonial relief and not &

contracte. In Abdul Kadir v Salim827 Mr. Justice

Mohmood defines dowry as follows: =

"Dewry under Mohammedan Law i1s a sum of money ar
other property promised by the husband to be paid
or delivered to the wife, in consideration of the
marriage and even where noc dowry is expressly
fixed or mentioned at the marriage ceremony, the
law confers the rights of dowry upon the wife.
The result is that dowry is purely in the nature
of a marriage settlement, therefore a Matrimonial
Suits®
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Oowry therefore plays an impﬁrtani part in a Muslim

marriage and any attempt to diveorce it from the matrimaniel
suit relief ic wrong. The Jjudges should have realised

that the form of relief under English Law normally

Judicial separation, is not identical to the relief recognized

under Islamic lLaw. The two system of marriages are different.

The colonial courts, not contented with their civilizing
mission of laws, went further creatiné one law for all people.2
They did this in certain fields through the device of
interpretaicn of Statutory Law in cases that are custemary,
Muslim or Hindu. The coleonial Courts replace Islamic Lesw

of custody with the English Law of Kenya. This is illustrated

in the case of Mana binti Mazee v Mohammed Hassanzg which was

decided in 1832, The issue in this case was the custody of
@ child whose parents were Moghammedans. UWhat law was
applicable, to the guradianship of the child? There were
two rulings at two different periods, of the same case.

It 1s necessary therefore to consider both rulings, so as to
account for the courts' attitﬁde ﬁawards the application

of Islamic Lawe.

At the first ruling in 1932, it was held by Lucie-Smith 3,

that according to the evidence of the registrer of
Mghammedan Marrizage and the works nof Sheikh Abdul Kadir of
Islamic law is in the hand:

nden, the custody of the child unde

v}

o]

focad
i
(3]
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of the materrnel andmother of the child, up toc 3 certein

aga, in the abgence or dissahility of the cohild'e mothal,
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This was a sound decision on custody under Islamic iLauw.
But then, the same court in 1941 refused to apply Islamic
Family Law on custody, when the same parties appeared
before it. The second application was made by the
defendant for reasons that as held by this Court the
guardianship of the petitioner expired when the Child
attended the age of seven and thereafter the the
guardianship belonged and belongs to the defendant

according to the principles of Mohammedan Lawe.

The Court of Appeal held on the second applicatian
that the guestion of guardianship of minor children of

Mohammedans are to be determined by the courts of the

Colony according to the English Common Law PrinciplesBD

and not as previously held in accordance with
Mohammedan Law. UWhereby over-rulling the law on custody

under Moghammedan Lawse.

The colonial courts believed the English type of Marriage
and considered the Muslim ways of life a state ahead of
the african philosophy of life in the process of

civilization. In Ali Gunyunpa v Ali Mohammed31the issue

was whether the estate of a native Mohammedan could
divorce in accordance with the Digo Customary Law.

Sir Charles Griffins C.J. answered the guestion in the

negative, he said ecceececee
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"Succession to a native Christian estate follouws
the law of his tribe which such christian belongse.
But it is because the Indian Act does not apply to
.natives, that the only law that can be applied

is the Law and Custom of the deseased Native Tribe.
But where natives are Mohammedans, the Mohammedan
Law applies to them".

The decision was commonly accepted as holding that
Mohammedan Law must invariably prevail in any conflict
with natives estate law and custom regarding the
disposition of the estate of the deceased african, who
had at one time proffessed Islam in however, shallow oOrT
ignorant fashion. The Jjudges held this so, not with-
standing the fact that the intention of the imperial
government, in allowing the african natives law and
custom to operate, was that different Marriages and
Succession Laws should apply to different communities-

with different philosophies of life.

This attitude of the Colﬁnial Courts towards Native
inflferiority and Muslim Superiority in civilization,
need not blind us. They never accepted Islamic
philoscphy as of life. They still considered and

contempleted under the 1920 East African Marriage

Ordinance, 3 situation where a Muslim became civilized
and conducted marriages, into English cr Statutcry
type of Marriage.32 A similar situaticn was contemplated

under the Moghammedan Marriage Divorce and Successian

Drcginance 1920,
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However, there was a half-hearted recognizstion of
potentially polygamous marriage by the Colonial Courtse.

After the Second tcrld lar, recognization of polygamous
marriage uss invelitable, cven in Englend itself., The

change of attitude by the judicliary corresponded with the
colonial policy. Although they still believed thct their
philosophy of l1ife,economical=iid legal systems were the best,
they realized cclnnialism was not here toc stay. The

civilizing mission though good was to be sparingly used,.

.
Rolle Mwan_ii’5 illustrates this judiciary change of attituce.

The Privy Council, then the highest Court of Appeal for
Eastern Africa and other Commonwealth Countries was
prepared in this case to recognise as valid for all purpose

.8 potentially polygamous Marriage.

B, POST - INDEFENDENCE PERIDD,

This part of the discussicn concentrstes on constitutionzal
and legel basis for the application of Islzamic Law, and the
dominant attitudes adopted towards its application from

Independence to the precseni deye.

. , 1 cas .
According to G.K. Kznau the ex-British Colonies end

Protectorates were very nuch unlike the European fiation

State. The Eurapean naticns states, had long pericd of

3

ationhood, a homejorous community with one culture or cne

way aof life.



- 28

While the ex-colony has two or more distinct communities
with distinct philosophies of life, which are given effect
by different marrizge law. In Eastern and Central African
countries of Kenya, Tanzania and Zambia, the flation stetes
has four distinct coummunities each of which has its oun
system of Marriage Lawse. The four communities are
africans who have a common philoscphy of 1life and belong
to different ethnic groups called tribes, are treated as

a single community although their marrisge laws differ

in some respect. The Moslems and Hindus who emigrated
from the Middle East and Indian Sub-Continent brought

the Moslem Hindu Marriage Laws with them. And the
European who were meinly English had the English way of
life and therefore had English type of Marriege Laus.

Due to this historical backgrounc and the nature of the
present society, there was a need to retain the few

systems of family law existing in Henya.2

On the 12th December, 1963 Kenya asttained her politicel
independence. The colonial legal system, which existed
was retained to the present day. The first statutory

basis of the application of Islamic Family Lew in Kenya

after independence was the constituticn3 which is the

wm

upreme Law of Henya.b The Constituticn has rooted in,
the ideas of human equality end dignity, which are

embodied in Section 70,78 and 82.
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Section 78 protects the freedem of worship and conscience.
Section 82 inter alia, protects different perscnnel laus,
and Section 70 protects the fundamental rights of all
citizens. Hence the African who regulates his affairs
in accordance with customary lzw, Moslem who proffess

the Islamic fzith, Hindus who profeas Hindu
faith and the Eurcpeans who are mainly from 8riteain,
are equally protected by the Kenyan Constitution.s
Accordingly, the Muslims in Kenya are allowed to lead
their kind of life within the guaranteed human equality

and dignity.

A further protection was glven to Islemic Family Law.

Its application was guaranteed in Part II of the

- p i g
Constitutinn . Another Statutory is the HKadhi

=h

e

lagistrate Courts fct 1967, which wes enacted to est=bl

the special Muslim Courts Validitye It provided that no
part of thec former protectorate was to be cutside the
jJurisdiction of such Courts of a Hadhi.7 The jurisdiction
af the Kadhi Courts was extended to the determinaticn of
questiocns af Euslim'Lau, relating to perscnel status,
marriage, divorce and succession, in proceedings in

which all th

1]

" i " . 8
parties proffesc the Muslim religicne.
It further rrovided thst only a Muslim professing
2 of Islam would be eligible for appointment by

the Jjudiciary eervice commissicn as 2 Kadhi.
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It is important to note that Islamic femily lAaw
was not subjected to the repugnancy clause under the

Judicative fct 1967 Secticn 3(2) which demands that

customary law must not be repuganant to Jjustice, and
morality. There are 3 reascns that may be given

for such treatment of Islemic law. Firstly, the
Ielamic 1legal system as noted before is codified

in the Koren, and it is 2 legal system of 1its own.
Secondly, the Muslims had their own Courts, known

as the Kadhi Courts, which applied Mohammadan Laws.
Lestly, the Arabs before independence were claiming
autonany for the Cosstal strip. They wanted nothing
to do with an independence Kenya and wanted to secede.
This weas in fear that the Coastal minorities way of
life and land titles were to be eaffected. An
agreement was rezched between the Sultan and the
British government that safeguard would be entrenched
in Kenya Constitution to meet the legitimate and very
real anxieties of the Cnastal minorities.g Uhereby
Islezmic law was not to be interfered with. However,
i1t is evident that the real reasons were politicsl

rather than the structure of thaz Islamic legal csystem.

The ccurts continued with the anglicazation of the

a " \ : 10
Islamic Law con Marriage, Divorce and Succession.
_— . 1M -
it was held in the case of I v I that the iMarriesd

tioman's Property Act 1882 of Snglond is a statuze
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I% applied to 2ll1 married women in Kenya,

irrespective of the

Treveleyer J.

kind of marriage contacted.

proceeds on the assumption that

"the circumstances of Kenya &nd its

inhabitants do not reqguire,

women should not

that married
be able to hold property

eeesin fact the majority of the country's
inhabitants are subjected to customary

law,

is irrelevant,

2s Customary Law is

subject to any written law."

The married women's

the spouses to hold

property Act 1882 permitted

separately the property they

ouwned, before marriage and recaognized their rights

tc acquire a2nd hold

existence of the marriage.

reflects

not meant ta create

the English idea of good life.

property separately during tha

This fAct was meznt and

12 It was

a situ2ticn where the iMuslims

women is not subjected to Islezmic Law on matters

cancerning prgperty,

13
Kamau

-~

GeKe gives

that

Eurcpezns  t

@]

and not directed to
First he ooints out

African countries

certain

there were Puropean courts mannes

but rather to English lau.

certain illustration that shous

o

intecrnded to enzblc the

laus

lead an english way cof life in Kenye,

the native Afrirans or Muslims,

that in 211 English speaking

Q.

and run by Eurcgneans, which were intended to be used
by them mzinly. § Secondly; in criminal trials, in
Kenya, which was intended to be a "white man's country",
the Europezns had 2 jury triasl., WUhile the Africans

- 15
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fastly, the Ccourts in applyirg marriage and property
laws, were to exercise their jurisdiction in =accordance
with laws applied in Matrimanizl proceedings in England.

16

In Ayoob v Ayoob the court of Appeal held that

8 monngomaous eng;}sh type of marriage contacted under
the marriage act is such a superior 1n§tituticn, that Lt
i1s not capable of being converted into another type

of marriage. The Jjudges considered the English type
of marrizge as the highest type of civilizatien,

on the grounds it is monogamuus.lj This attituce of
the English court judges is purely discriminating and
racialist in nature. HKenya's legislative18 and
Commcnwealth Cnurtslg decision show that marrizges can
be converted into different fcrms and kinds, with the
change of either domicile or faith, which goes with the
change in 1life style. For example in the cese

20

Rat¥ansey v Rattansay,” it was held in 1960

"eeso ~admissicn by the respondent of the :=lamic
faith being genuine, made her subject toc 211 respect

tb the relinious laws of that community and the marriage
between them shall be dissolved by talsk, uncer that
law, although contracted first under Marrizge Ordinance
is a civil ceremony. "
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In A-G of Ceylon Vs Reig?" the Privy Gouncil stated

"tvery perscn who is devided in Ceylon which
consists of many races, religion and

faith «.... has s right ta chenge his religion
and percscnal law and thus to contract a valid

leygEF’iDus mal"l‘i:ge..-.......-...-..........."

2
The court in R, V Hgdhi“z laid down the principle

that them is no obligaticon an 2 wife to remain

with her husbznd at commeon law and that the Kadhi
Court had no Jjurisdiction enabling it to direct
that, a wife should return tc her husband. The
order according to the Court, was uncenstitutionzal
in depriving the applicant of her Liberty, freedom
of movement and holding her in servitude. Under

ﬁhe principles of Mphammedan lLaw, however, a8 wife
who refuses 'without lawful course' %o cohabitate
with her husband, can be ordered tc return to the
Matrimonial homé? And the Kadhil wss executing his
duties in accordance with Islamic principles. The
law ciearly states that where the wife 'without lewful
purpose' refuses to cohabitaté with her husband, the
court ha=s the right toc order her return tc the
‘Matrimonial home. Had there heen 2 lawful purpcse,
for the wife not te cohabitating with her husband,
the Fadhi would naturally not have ordered the vife
back to her huchend. For it would be corntrary to

Islamic law and therefore not applicable.

-
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Hence the High Court decision watered down Section
78 of the constitution, which protects all typés

of religion and faith. The court should have
.censidered the wife's right of Islemic Law, instead

of the Common Law.

In regard to guardianship, the High Court still

24

firmly follows it previous decision discussed

earlier on. This is illustrated by Yasmin v

2
Mohamme@nn“s decided in 1973. The High Court held

it was

"endeavour uith jurisdiction to safeguard
the interests and welfare of the Infants....
all infents in Kenya of whatever community,
trihe or sect falls within the armpit of the
Guardianshin Infants #Act, And the Court is
is cnarged with the scared duty of ensuring
that their interests Aare protected.

It is necessary toc point cut that although the Law,
after independence recognized polygamous Marriage,
both und=r customary &s well as Islamic Law, they
appear toc have been treated as inferior to the
monogamous marriage.?s For as late as 1963, it uas
held by the Court of Appeal for East Africe, that

communica2tion between spouses of polygamous marriages
27

were not privilieged™ in the cese of Abdulrehamen bin
: . 28
Mohamed =nd fAnaother V MZ

.
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Maritel harmony is protected by rules of evidence
which meke 1t possible for spouses to avoid

embarassement that would arise from being compelled

=Tt

Y
[
e

-
—

r

rate in the prosecuéion in courts of the
29

to p
gther party by strangers to the marriage.
A spouse is gencrally not a competent witness for
the prosecution, where thz other spouse is charged
. 5. S0

with 2 crimel”™ Therefore she or he cannot be
compelled to disclose any communicaticn made to him
or her durirg the merriage by the other spcuses.

tthere a spouse 1s 2 competent witness for the

n

M)

Criminsl Ca=se, he or she will testify

2
only if the one accused so demands.?

prasgecution in

The decision in Abdulrebman's Case was based

3

~

agn the earlier view in R.v Amekyo that polygemous

11 the elements of non-existence of

V]

merriage hzd :

i

mutual trust and confiderce, which existed only
ir 2 civilized marriage. /s a8 result the wife of such
@ polygeamous marrisge was not within the preview of

the qgerieral rule that the hushand or wife of the

3

s

persaon charced is not a competent witnees for the

f

prosecuticn.

polygamous murriage does fall victim in the definition
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created in the 1902 marriage ordinance. According
to the definition marriage is a voluntarily union

of one man and one woman intended to last for their
joint lives. A polygamous union is a union between
one man and one womane. A polygamist enters into

two cr more separate marriage contract and not one
marriage contract, with twuc or more women. Hence
there is no reason why @ polygamous marriage cznnot
be considered as a valid institution which can
benefit from evidence rule of competency and

_ competability between the spnuses}

Kenya has a marriage 8111 which is based on the
recommendation of the Commission Reports on Marriage
and bivorce in Kenyae. The commission on marriage and

Divorce was appointed by the Kenya Government

"to consider the existing laws relating
marriage, divorce matters relating thereto;

to make recommendaticn for a3 new law providing
a comprehensive and as far as practicable,
confirm law cf marriege and divorce applicatle
to 2ll pecple in Henya, which will replace

the existing law in the subject comprising
Customary lLaw, Islamic Law, Hindu Law and the
relevant Acts of Perliament and to prepare

a draft of the new law. To pay particular
attention to the Status of woman in relation
to merriage and divarce in a free demccratic
society."35

The main aim of the commiscion was to find a2 practicsl
way of unifying all types of marriage and divorce lauws

existing in Kenya.
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G.K. Kamau's view *owsrds such unification of the
marriage l=ws, is that the 8111 is unconstitutional

36 As for F.M. Kassam

and against social realities.
in his crtifue an the Commission's report on Marriage
and Divorce lzw in Kenyez, believes, that the only
reform to take plzce is in the ferm of preserving

the existing Customary religious laws, in so far

as they are genuinely observed and enforced. UWhile
at the sems= time harmeonising the laws so that all
forms of marriage enjoy sociel and loyal part of

status. He gives the example of Section 3(1) of the

s

Tanzaniaz Evidence Act 18G7 which defines husband and
wife in & way soc as to irclude a husband and wife

of a polygamcus marriage. In the past privilaged

3

communicaticn was confimed tc spouses cf a mcnogamou
marrizge. Kassem further pointe cut that unificetion
can be sucesssful where different systems of law
which are thez subject of unification, Under the
marriage and divorce laws in East Africa, there are
some hasic differences which mezy cause great

difficulty in the unificaticon process. He says there

]

is & brpopad divisicn bhetwecrn monogemous and nolygamous
marri=ages. Extra-judicial divorce appears to be @
comman practice under customary and Ielamic LAaws
judicicel divcrce under the moncgamous

system, while under customary and Isizmic law,

-
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may cdisturb the ststus guo, may cause unnecessary
hardship and lead to an unusuesl wide gulf between
the law in the bocks and the actual behzviour of the

37
people.

The commissign of the law of succession was
appointed by the late President of Kenya
" to consider the existing lsw of successian

to praperty on death, the making and proving

of wille and administration of estates, to

make recommendations for 2 new law providing

g2 comprehensive and so far as may be practicable,

uniform code applicebkle to all persons in Kenya

which will replace the existing law on the
subjectesees."38

The general policy cansideration underlying the
enactment of the law of succesc<ion Act 1972 as seen
by the Commission, are found in paragrephs 9 and 17
of the Commission's Reporte First, the neuw lauw
should meet Kenya's conditions where the African

way cf 1life is changing r9pidly.39

This presuposes
that the traditional way of life has changed and all
the kenyan pecple have adopted western or English
mode of 1ife which view is incnrrect.&g

Secondly, FKenya2 is s country of many races, religions

and communities with different philosaophies and

consequeritly as little harm as possible should be

0]

done. If this consideration of thz LCommissiaon

[9)]

~

Report on the law of succescicn is st
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it would inevitably come into direct conflict with

the subsequent one namely that

"the new law should encourage national unity and
building Xenya as one Nation."41

It wes also though that the changes should be under-
stood by, and accepted to, the people"” But one
wonders whether the changes introduced by the new

law are understoocd by the people 2t all,

The best policy ccnsideration of the commissicﬁ!s
Report was that the new law should be in conformity
with the principles embodied by the Kenya Constitution,
It is important to observe that the commission
misinterpretated Section 78 and 82(4) of the Xenya
Constitution. The two provisicons read together
guarantee an individual the freedom to worship and the
freedom to live according to his philosaphy of life.
Consequently a change cof one's religion includes a
change of one's persaonal-law and to say that there

is no link between one's faith and cne's personal lauy

1s te go against the spirit of the cnnstitutien.“s

It can be argued further th=zt in so fer =zs th

m
5
fte]
3
wl
o

constitution remains in gperaticn, as it is, the law

ct is unconstitutionzl to the

® o

of Succession

T
m

- 3 : Pt d & F s s Ao 2 2
extend hat it ceontravances the provisions af ¢t

: = 3 o
Constitution,

L
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Cf course, the assuﬁpticn made by the commissicon was
that independence has broughtwith it eccnomic, sociolo-
gical anc political intergration amongst the pcoples

of llenyz sc much so that it would be Jjustifiatble

to have a uniform code of Succession Law without
offending the different religicns beliefs or

interfere with the different philosophies of life.

This is absurde.



CHAPTER TWwO.

(PART ONE)

THE LAW OF DIVORCE IN THE MUSLIM WORLD.

INTRODUCTION:

In part one of this Chapter, the law of divorce and
its reforms in the Muslim World are discussed.
In part two, Islamic Law of Divorce and its reforms

in Kenya are discussed.

Part One.

Hamilton Gibbs says

"the Sheria1 does not only represent the master
science in the Muslim World, but the most

effective agent is moulding the social order and
«caommunity life of Muslim people and ie holding the
social fabric of Islamic Compact and secure through
all fluctation of political fortune."2

Anderson believes that

®eeeees although every part of the Sheria
is regarded as based on devine revelation,

there can be no doubt, that it is in the field

of family law(especially in such matters on
Marriage, divorce and inheritance) that the

Quran itself is not explicit, that the sacred
Law has been most meticulously followed and

that Muslims, have regarded that law as parataking
most closely of the very wrap and woof of their
religicn."3

The Chief scurce of these Islamic family laws are

derived from the Qursn, the holy book of the Muslims and
Sunnah, the teachings and practices of the prophet

Mohammed,
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The supplementary sources are Al-Istislah, the
unpreedent jydgement motivated by public interest
and the custom and usage of a particular society

and deed knouwn aslﬂli-LiF.h

The Muslim Marriage, we have seen, is reéarded as
a Civil Contract. It is dissoluable, under given
circumstances. Divorce is a natural concept
associated with Marriage and Contract. 1Islam lays
down a number of injuction for the reconcilation
af the parties, if such circumstances arise, as to
jeopardise the chances of a balanced happy marriage.
However, where the spouses are inevitably incompa-

tibale, divorce can be initiated.5

Prophet #ohammed showed his dislike of divorce.
He is reported to have said

"with Allah the most destable of all things
permitted is divorce".

Ameer Ali on= of the distinguished Muslim judges
{Kadhi), restrained the power to divorce possessed
by the husbande. He gave to the woman the rights
of obtaining a seperation on reasonable grounds.
Towards the end of his 1ife, he went so far as
practically forbiding the exercise of divorce by
men without the intervention of azbitrators or the

elders or Jjudoes.
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-

e considered 'Talzak' as an instrument that
prevented conjugal happiness and interefered with

the proper bringing up of children.7

Dr. Abdulreheman Aswabunani8 defined divorce
as
"the termination of Matrimonial life
by competent husband or wife at a
particular time before witnesses with
the intension to divorce or meaning of
divorce, it should be voluntarily so,
under no compulsion.?®
According to this definition a hﬁsband must fulfil
three conditions before he initiates divorce
proceedings under Islamic Law. First, the words
pronouncing divorce must indicate an intention to

dissolve the marriage as illustrated in

Rashid Ahmed V Anises Khatum.9 It was held, the words

"I have divorced my wife forever"
was a clear indication of an intention to dissolve
the marriage. Secondly, if the husband had pronounced
Talak (divorce) under compulsion or influence of
intokicatian the divorce is not valid. However,
the application of the law varies with Islamic Schocl
of Thought or Sect, a Muslims belongs to. Under the
Hanafi Lsw, as distinguished from the Shafi or

10

Ithna-Asheri 8 divorce proncuced under compulsion

ar under the influence of intoxication is valid and

eFf‘ective.li It had been suggested by Keaedhi Ameer

12 13

All arnd AbdulRahzam R.F.M. of the institute cf
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#uslim Law in Calcutta, that in cases of divorce
under compulsion or influence of intoxication,
the court should on grounds of equality apply

the Shafi and not the Hanafi Law, where the
parties happen to be Hanafis, as the rule is
absurd and unjust.lh This call has been followed

by most of the Muslim States. As remarked by
william R, :

"It is true in the majority of the Muslim
countries the widler extravagence of the
Hanafi Law of divorce have now been
remedied and a divorce formula pronounced
by & Muslim under the influence of
Compulsion, drink, cor uncontrollable passion
is no longer regarded as valid or binding.”"l5

Although India and Pakistan hes, had no legislation
of this effect, the courts however, adopt the Shafi

6
Lsw, when such cases appear before .thembl

Thirdly, the parties must have the capacity to divorce.
Parties must be of sound mind. Talak cannot be
pronounced if the wife is in her menstration period,

cr after sexuzal intercourse.17 The presences of
witnesses is an essential elsment in concluding

a valid Talske.
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Therefore, it is wrong to state, that the greatest
defect of the Islamic system of divorce is the
absoclute power given to the husband to divorce his
wife without restrictions, at anytime he wanted.
The Koran forbids the man to seek pretests for
divorcing his wife, if she has been falthful and
cbedient. The husband is also restricted in
exercising his right to divorce on the slightest
disgust.l8 The husband is given the option to
initiate the act of divurce,‘but his will is

fettered by restrictions, as mentioned abovee.

The next issue is to exemine the grounds and forms
of divorce underMuslim Law. Fyzee A.A.A. Classifies
the dissolution of Marriage under Islamic Law into

three catergories : =

i by the death of Spouses
i1 by the act of the parties
$1i dissolution by judicial process.

19

The writer however, feels that the dissoclution of

a Muslim Marriage can be classifisd intoc the follouwin

Sectors : -

i Dissolution through operatien of law, which
covers; by death,ila, apostasy and marriages
falling within prohibiting degree.

ii Act of the parties.

111 Jdudiciel Process,



A. DISSOLUTICON OF A MUSLIM MARRIAGE THROUGH THE OPERATION
OF LAW.

*By operation of lew" means on the happening of an
event like death or an conclusion of an i1llegal contract

whereby the subject matter in issue ceases to exist.zD

Rccording to Tyabji Faiz, the death of the husband

or the wife operates in law, as a dissolution of the
marrizage. The effect of this dissoclution, is that
after the wife dies, the husband may remarry
immediately. As for the widow, she has to wait for
foqr months and ten days after the death of her
husband, before she can remarry. This period is
known a&s 'Idda'. If on the expiration of idda period
the widow is pregnant, then she waits until she
delivers the child, before remarrying.22 The reasons
for idda is to establish &hether the widow is pregnant
so as to determine thelegitimagyand inhertance rights

of the child.23

As regards apostate, 2 muslim husband who renounces

Islam i1s z2n apostate and as such his marriage with

24

hisMuslim wife is dissolved. ipso facto The Muslim

women, according tc the oclder law, as laid doun by
the classical jurists of Isleme. A postary on the partc’
the wife operated as an immediate @nd atsclute

dissolution of Marriage.27
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However, the present law in most of the Muslim
countries specially in India, is that the mere
renumication of Islam does not dissolve the marriage.
Even after the wife has offered her husband to

accept Islam, on‘his refusal her marriage is not
dissolved. This was so held by the Indian High Court

in Robaba Kharim v Khadadad 8amaj12§ Blogder Jde.

who preside in the High Court held that a Zarastain
wife

"could not do away with her marriage by

a mere proffession of Islam, or refusal

of Islam by her husband, upon she offering
him so."

This rule does not apply to a woman converted
to Islam from other faith, who re-embraces her former

faithe This was the decision in Mst Resham Bibi v
28 (a2°

Baksha. Where Ameer Ali Kadhi in Indian
High Court held that, if a wife becomes a Jew or a
Christian this rule should not be spplied in its
strictness, due to the changing social conditions.
However, the law remains, if the wife re-embaces

her old faith the marriage between her Muslim

husband and herself is dissolvede.

Fyzee pointed out that in a modern state where all
religions are equal in the eye of the law, the rule
of eapostacy under Islamic law cannot stand, 1t must

be subjected to modificatinn.ze(b)
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, . R . a
He critised J. Jahas v Abinash Chancra2 where it

was held that a married christian domiciled in Indls,
after his conversion to Islam, is governed by
Mohammedan Law and is entitled dusing the subsistence
of his marriage with his former christian wife, to
contract & valid marriage, with amother woman,
according to Mohammedan rites. Fyzee disagreed with
this discussion on the grounds that the Court sppeared
to have over looked the important principle, that

a previous marriage in accordaence with one schemes of
personal law, cannot be destroyed by the mere adoptiqn

of another faith, by one of the spouses.ag

Ameer All provides a soclution to a situation where

canflict of interests arises due to the existence of

various religious sects. He says the enforcemesnt

of Muslim law, 8s a whole in regard to apostates,

in a country inheritated by Moslems and other religious

sects, is contréry to the principles of Justice.(38)

Therefore the position of the married parties one of
must be determined on prirmciples of |

whom abardons Ialam/lau, other than those relating

tp apostacy. Such, would be, to apply the gemeral rule

that a non-muslim cannot contract a valid marri=ge with

a Muslim. It is an illegal union. Consequently, when

a Moslem husband abardens Islam, his connecticn with

his wife becemes &n illegal or at any rate an invalid

connection.



The women accordingly on the expiration of her idda
period can marry someone else. This then would make
it easier and better for the woman to acguire her

divorcee.

Under ila (vow of continence) the husband swears

not to have intercourse with the wife and abstains

for four months or more. The husband may revoke the
oath by resumption of marital life. After the
expiration of the four months period, under Hanafi

law, the marriage is dissolved without legal proceeding
but aliter in Shafi law, legal proceedings are necessarye.
However, this form of divorce is absolute in India and
many parts of the Muslim wurld,.according to Fyzee -

".e.esapparently there is no case law on the subject."31

R bar to marriage void or disoluable through the operaticn
of law, is on the grounds of blood relationship.32
Therefore, a marriage prohibited by reason of consanguinty
and aFfirnitbe is void. Similarly, a marriage forbiden

by reason of fosteryes35 is void and absolute.36

B. ACTS OF THE PARTIES:

Under this heading, dissolution of marriage, is subdividec
into three catergories.
l e By the Husband : He can initiate divorce thrcugh

(a) 'Talak' which means the repudaticn of the

) Y =
marriage on pronouncement of the word Talak.



(b) 'Zihar! which means injurious assimilation by
the husband against the wife.

(¢) 'ila' which means vow of continence. This
catergory has been discussed above, under
the heading divorce through the operation of
18"1. 37

II Dissolution by the Wife: It is known as Talag-i-Tafwid

(the power to divorce by the husband is delegated

to the wife)?8

ITII By Common Consent: Whereby divorce may be initiated

by both parties; there is a mutual feeling to divorce
each other; known as 'Mubarar, Or divorce may be
initiated by the wife, on payment of compensation

20
to the husband.””

Dissolution of marrizge by the husband are of two kinds
The .revocable divorce, or most approved form known as
'Talagq-i-Sunna' and the irrevocable divorce or approved
form known as 'Talakqul Boida' The Talag-i-Sunna or
revocable divorce, is further subdivided into two classes
by Mulla and Fyzee. The 'Ashan form' and 'Yggan Form'.
Under the Ahgan form, there is one single pronouncement
of Talak in a period of tuhr (purity) i.e.

when the woman is free from her menstrual cause, followed

by abstience from sexual intercourse during idda.



Mulla and Fyzeebelives this mode or procedure was the
most approved by the prophet or proper and orthodox

form of divorce.

One of the unique feature of divorce under Islamic
law is that on. pronouncement made in the Ashan form

is revocable during iddat period. This period is

three months from the date of thedeclaration of Talak,

or if the woman is pregnant until delivery. The
husband may revoke the divorce at any time during the
iddat.uz Such revocation may be by express words

or by conduct. An example of revocation by conduct

is resumption of conjugal intercourse. However, after

the expiration of idda the divorce becomes irrevocable.

The Ahsan form consists of successive pronouncements
during three consecutive period of purity (tuhr).
Each of these pronouncements should have been made at
a time when no intercourse has taken place, in that
particular period of purity. During any of the three
periods of purity the husband can re-marry the wife.
The third vronouncement operated in law as a final
and irrevocable dissolution of the marital tie.

The marriage is dissolved and re-marriage btecomes

; . L
impossible,

43
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This is so because the prophet, according to Kadhi
Nazar, Ameer Ali and Fyzee by the rule of irrevocability
of the third pronouncement, indicated clearly that such
barbarous pre-Islamic practice, of divorcing ones wife
and taking her back several times, in order to ill-
treat her, could not continue. Hence if the husband
really wishes to take the wife back, he should do so
after two reconcilations, the third would operate
as a final bar. These rules of divorce follow the
code in the Koran injuction.

"then when they have reached their term, take

them back in kindness or part from them in
kindness."46

This revocable type of divorce is applicable to all

47

Sects of the Muslim Community.

As to the irrevocable divorce, Talaqui-bida, is practice
by the Sunnis and Malaki sects. Under this form of
divorce, one either takes atfiple declaration in a single

tuhr (purity period) in one sentence,

"I divorce thee",

or in three sentences,

"I divorce thee, I divorce thee, I divorce thee,"

or a single irrevocable declaration made either during the
period of tuhr or otherwise.L*'8 The later form of talak

~

may be given in writing. Such a bill of divorcement

i

maritzl tie.

D

comes into operation immediately and severs th
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According to Tyabyil+9

although this form of divorce
is lawful, it is sinful under Islamic law. He points
out that the deplorable develooment of the Hanafi law,

the sinful or aboninable forms have become the most

common for

"men have always moulded the law of marriage so as to

" s50(a) | ..
be most agreeable to themselves. However, 'inthe
majority of the Muslim Countries, the wilder extravangences
of Hanafi law of divorce, the repudiction of a marriage
in one single pronoucement has been remedied, through

Statutory Law.so(b)

The legislation now provide that

a triple divorce pronouced on one and the same occassion,
should be treated as only a single and therefore revocable,
repudution.51 Provisions to such effect according to
Anderson "Law in the Muslim World"™ can be found in Egypt52
Sudag? Jordgg, Syr?g, Morocég and Irgg. In India, Tunisia,
Singapore, Palastan, South Yemen and Iran, although no
comparable legislation exist, the courts give effect to such
cases.58 The removal of the irrevocable form of divorce,

is to reduce the rate of divorce. By restricting the
husbands in exercising irrationally his power to divorce.
Secondly, as pointed out earlier, to protect women from

the conditions of pre-Islamic System, of re-marrying a wife

just to ill-treat her.



The legal effect of an irrevocable divorce, 'y marital
intercour=sbecomes unlawful betwéen the couple.

They may re-marry, unless there has been more than

two pronouncement., Where there has been a triple
pronouncement, re-marriage can only take place under
certain stringent conditions. It is thefefore,

necessary to consider the procedure for reconciliation and
re-marriage under Islamic law, which is unique in itself.
When there have been one or two declaration under the
revocable divorce (talaqui«Sunna)la reconeilation can take
place during idda period, without a regular re-marriage
The reconcilation may be by a formal revocation of talak
(divorce) or by resumption of Marital life. Where there
have been one or two declaration under Talaq Sunna
(revocable) and the period of idda has expired, a

mere reconcilation in not enough. A regular re-marriage
is necessary and possible. Lastly, where there has been
three declaration amounting to an irrevocable talaq, the
re-marriage of the couple is only possible after the

wife has observed idda, and is lawfully married to another
husband.59 Such intervening marriage must be actually
consumated. Then the second husband must pronounce divorce
(talak), whereby the wife will have again to observe

idda, after her divorce. Only after the expiration of

the second idda, can a lawful marriage take place tetween

the couple.éo
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Such procedure must be strictly adopted otherwise
the second marriage between the couple will be
:'L].legazl.‘1 In case no second marriage takes place
between the couvnle, then the union is void and the
offspring of such union are illegitimate. Such was

62

the case in Rashid Ahmad v Amsa Khatume The

husband had pronouced a triple talak on his wife.
Four days later he executed a deed of divorce which
stated that the three divorce were given under the
irrevocable form of divorce. There was no
remarriage between the parties, nor was there any
proof of an intermediate marriage. The couple
afterwards lived together and had five children.

It was held that ...

"the words of divorce were clear and effectual,
there was an irrevocabe divorce. Under these
circumstances, the acknowledgement of legitacy
was of no avail, and the five children born

after the triple divorce were illegimate.
The bar to remarriage had not been removed".

The other form of divorce available to the husband is

'*Zihar'. In Zihar, Mullar and Fyzee states that the

husband swears that to him the wife is 1like

"the back of his Mother."

If he intends to revoke this declaration, the hustand
has to pay money by way of expiation, or just for a
certain veriod. After the oath has been taken, the wife

has the right to go to court and obtzin divorce or

-

65

restitution of conjugal rights on expiation.
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This is an archaic form of oath and dates from the

pre-Islamic Araﬂ.‘:ia.m+ Zihar says Tzabzfs

"has hardly any significance so far as the
law courts in India are concerned."

While Anderson says that

"it is noteworthy that in Indian sub-continent
and other Muslim States, the ancient procedure
of Zahar and ila are distinctive form of
dissolution of marriage and may be dissolved
as virtually extinct today."66

Divorce by the Wife (Talaqu-i-Tafwid).

Talagu-i-Tafwid means the power to divorce is
delegated to the wife by the husband. The husband

in Mohammedan Law has the power to delegate his own
right of pronouncing divorce to some third party or to
his wife. A stipulation that under certain specified
conditions, the wife can pronouce divorce upon herself
has been held valid provided the option is not absolute

and unconditional.

This principle is based on the respective rights and duties

of the spousesi‘s regarded by most of the Schools of Islamic
law, to have been prescribed by the divine lawgiver,

and not susceptible to any variation, at the will of the parties
to which expression may validly be given in stipulation or

~

. . * 2 . 5 = . &5 ;'O .
conditions ihserted in the Contract of Marriage. According

4.

to the majority of the Muslim jurists, the only stipulations
inserted in a Marriage Contract which are valid and enforcable

are trose which serve merely to reinforce on particularised
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one or another of the established right or duties of
Marriage.71 Such as to the character and nature of dowry.
any conditions designed to safeguard or improve a wife's
vosition, such as a stipulation that her husband will not
marry a co-wife, will not forbid her to‘practice her trade
or orofession or will no% submit her to personal chastise-

2
ment, were regarded as invalid7“ and unenforecable by all

73

sects of Muslim Communities except the Hanbals,

The Fanbals regarded as valid any stipulation in a Marriage
Cohntract by which a husband undertakes not to do something
which the Sheria normally permits but does not require as

74

part of the essence of marriage.

Recent legislative reforms in the Muslim World have followed
this Hanabal principle (which differs in one form from one
state to the other) in order to improve the position of

married women. In the Ottman Empoire, Article 38 of the

Ottman Law of Family rights 1917 restricts the practice of

polygamy, by allowing a stipulation to be made by the wife

in a Marriage Contract. It read as follows : =

"If a woman stipulates in her marriage contract that
her husband shall not marry another wife till she

is divorced, the Contract is valid and the stioulation
recognised. The wife would be entitled to claim

a judicial divorce should the husband fail to keep

the stipulation,®

This legislation runs directly contrary to the accepted
doctrine of the Hanafis,Maliki's and Shafi's, who all hold

the view,; the divineﬁawgiver had prescribed the legal effects

of a Centract of Marriage, which are rot subject to variation
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at the whin of the parties. Because a Muslim is
permitted to have as many as four wives at one

and at the same time, a stipulation to the contrary

would be vnid.'75 Je. O0ak did not consider this

so when deciding the case of Braddrudin v Asiha Begum,76

where he noted,

"although a Muslim is permitted to have
four wives, having more than one wife
is not religious.”

And in the case of Shahulameedu v Sabaida Beani??7

in-India, he held that,
"the Quron itself had enjoined monogamy upon
Muslims and departurethere from as an exception
permissible only in special circumstances".

The author agrees wholely with Oak J. decision.

The Hanbal principle of validation of a stipulation
inserted by the woman, in the Marriage Contract,
against the husband, was accordingly -enacted

Syria under the law 1953 Article 14, Morroco, Morocan

Code 1958, Article 38, Article 6 of the Irag Law 1959

in Irag and the Jordan law 1951 Article 21 of Jordane

Much the same position has also been reached in India
and Pakistan but through judicial decisions rather
than legislativeenatment provided the stipulation
are regarded by the Courts as reasocnable and not

contrary to policy of lau.78
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And it had been held in the cases of Maharam Ali v

66
Ayesa Khatum and Badaramissa v Mafiattalla that an

sgreement between a husband and wife by which he
authorized the wife to divorce herself from him

in the event of him marrying a second wife, without her
consent is valid and not contrary to the policy of lauw,
provided the wife establishes clearly that the events
entitling her to exercise her option have occured and she

has actually exercised her option.

Fyzee observed that the delegated divorce is perhaps
the most patent weapon in the hands of a Muslim wife,
to obtain her freedom without the intervention of

any Court.79 It is now beginning to be fairly common

& While Anderson points out that the

in India.
insertion of a stipulation in the Marriage Contracts
is today the rule rather than the exception in upper

class families in Jordan. In most countries (Islamic) it

is becoming increasingly common in all classes.al

Divorce by Common Consent:

Fyzee points out that the dissolution of Marriage by
cammon consent of the Spouses in a pecular feature

of Islamic Lawe. Prior to Islam the wife had practically,
no right to ask for divorce. It was the koranic

legislation that provided for this form of relief.
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As a generalrule in 'Khula' the wife makes some
compensation to the husband or gives portion of
her dowry in consideration of which the husband is
to give her, her divorce. However, most of the
Islamic States, have legistated, that it is not
necessary for a wife to pay compensation or
consideration in returh for her release. |

Ahdur Raha noted that the Egyptian Code of Hanafi

Law based on classifical authories lays down in

Article 275 "A Khularepudiation (an validity take

place before or after consummation of the marriage

and without payment of compensation, by the wife."

On the contrary, in India, the Muslim wife will

have to pay at times compensation of greater amount
than the dowry she received, if she wanted to repudiate

her marriage through Khalg,

The essential condition under Mubaran divorce is that
both parties are happy to divorce each other, there

is mutual consent.82 The legal effect of divorce

"by Khulzand Mubaran is they cperéte as a single and
irrevocable divorce. Therefore Marital 1ife cannct

be resumed by mere reconcilation, a formal remarriage

-

is necessary.



C. JUDICIAL PROCESS:

Dissoglution of Marriage under Islamic Law through
judicial process or decree, is known as 'Lian'
(divorce by Mutual Impreciation)?u Lian is mentioned
in the Koran®” and is supported by the traditions of
the prophet?6 The procedure of lian may be described
as follouws. AR husband acusses his wife of adulte=y
but is unable to prove the allegation. The wife

in such cases is entitled to file a suit for
dissolution of marriage. At the hearing of the suit
the husband has two alternatives: He may either formally
retact the charge before the commencement87 of the
hearing whereby, the wife lcoses her right to divorce.
Or the husband may not retact, where by he is called
upon by the court to take oaths of allegatione.

This is followed by the oath of innocency made by the
wife. After these mutual inpreciations, the judge

pronguces that the marriage is dissulved.aa

The High Court of Bombay held Mohammed Ali Mghammed v

Haziabai,89 that three conditions are necessary for
a valid retraction by %the husband. First, the
husband must admit that nhe has made a charge of

adultery apainst the wife. Secondly, he must admit
Y S )

w
-1

e and thirdly, he must make the

et
[6))]

a

that the charge wa:

retraction before the end of the triale.
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Lian remedy available to the Moslem women is a
unigue remedy as opposed to the English Law of
Divorce. Under the Statutory Law, adultery im
itself is aground for divorce, whereby, the act
of adultery has to be proved to have taken
place.90 While under Islamic Law, an allegation
against adultery is sufficient grounds for
divorce. Aneer Ali cites the Koran by saying the
power of the Kasi or Judge to pronounce a divorce

is founded by the express words of the Prophet.

"If a woman be preaqdiced by a marriage, let

it be broken off.
According to Mulla, a muslim wife cannot divorce
herself from her husband, except in the cases
of Khula and Mubara. She may also sue for
divorce on the ground of her husbands impatiency
or depend on 'lign'. Otherwise the wife is not
entitled to claim divorce on any other grounds, nct
even if the husband fails to perform the cobligations

arising on Marriage.92

However, today, in most of the Muslim States, this is

not the position. In India under the Dissolution of
53

Muslim Marriage Act 1938 in Egypt, Sudan, Jordan

4
Syria, Tunisia, Morroco, Irag and Singapore,9 the
luslim wife may broadly speaking have four reascns ic

cglaim a2 judicial decree faor divorce.gs
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First ground is for certain 'defect' of body or mind
which either prevent the husband from consummating
the:Marriage or which make married 1life dengerous.
Failure to maintain the wife is another grgundfor
judicial divorce available to the Muslim wife todaye.
The extact period, which amounts to failure to
maintain, varies within the Muslim countries, 1In
India, the period is two years, while in Ottman
Empire is three years, and in Kenya, with reference
to Mombasa, the Kadhi Courts have judged reasonable
period in accordance with the circumstance and facts

of the particular case.

Thirdly, any act which constitute intollerable
treatment or cruelity against the wife by the husband
is sufficient goound for her to sue for judicial
divorce. Hence again, what constitute intollerable
treatment or cruelity, varies within the Muslim
Countries. Lastly the Muslim wife can claim for a
judicial divorce, if she has been deprived of her
husbands company for a considerable period of time.
what 'considerable periocd' of time ccnstitute is

left to the Courts to decide and in some states the

statutes so provides.g6
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Morroco and Tunisia have gone further by introducing
sweeping reforms on the context , that}ﬁ%f& may

insist under Article 31(3) and Artcle (16) on a

judicial divorce for any reason, or none at all

provided she is prepared to pay her husband such
compensation as the court may decree. And in

Pakistan, a wife may in most cases, obtain a divorce

for incompitibility df temperament or break down

of marriage,97 (which was never heard of as a ground for

divorce under Islamic Law)e.

Further steps have been taken, by a few Muslim
countries to discourage Muslim husband from divorcing
their wives, even when this is their considered
desire. Such steps is the awarding to the Muslim wife
compensation for wrongful divorce. This is contrary
to the basic law, that a husband hes infettered power
to divorce his wife, for no reason at all. He is
therefore, stopped from divorcinrg his wife; on the
grounds that if it appears to Kadhi, the divorce

was wrongful, the husband will be under a2 duty to
compensate the wife, for injury and damages

In Syria Article 17 of the Law of Personal Status 1953

provides that eretele
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N

"If a man divorces his wife and it becomes

plain to the Kadhi that the husband was treating

her wrongfully by divorcing her, without

reasonanble cause, and in the case the wife suffers
damages and poverty ... the Kadhi having regard to
the husband's financial standard and alsoc to the
degree to which he had wronged her, of compensation
and not exceeding the amount of a year's maintenance
for one in her position, in addition to the
maintenance due to her during idda, pericodeccce"s

Morocco, Singapore, Tunisia and Irag have included a similar
Statute; whereby the wife is entitled to financial compen-
sation for wrongful divorce.99 Although the financial
compensation for a divorced wife according to Anderson,

is a significance step in the right direction, the

financial compensation is far from adequate.lDD

According to him it is only among the Ismalias Khejas of

East Africa, that a more realistic sum would in all

probability be awarded.

It is interesting to note the Muslim husbands infettered
right to divorce his wife, for no reason, has been reduced

to a right egqually available to the wife. Legislation in

the Muslim Uprld has been designed to ensure that no

divorce is effective unless or until the intervention

of the courts has been involved. As provided in the
legislation of T'unisia,lDl Iraq%DZSingapnréD3 and Pakistan1C
that before making an order or decree of divorce the

Sherian Court may appoint in accordance with the Muslim Lauw

two arbitrators, who shell endevour to effect a reconcilatiaon



between the parties. The most radical reforms which
have hitherto been gnacted in this matter are those

of the Iranian Family Protection Act, South VYemen

and Somalia Family Lauw, which insists not only on the woman

to acquire a certificateof impossiblility of reconcilation
but alse the husband before the dissolution of the
marriage}DS And in Algeria, Legislation is provided thet
a" divorce could be effected gnly by judicial decree"
within specified grounds on the demand of either of the

spouses, or on their joint demand.106

In conclusion Schacht says although the Muslim family
law was based on a religious character, in the field
of practice due to the changing social elements (such
as women rights over person and property) protected

by the Constitution shall prevail over the religious

law so 2s to uprise the position of mumen.l07



CHAPTER TwO (PART Two)

DIVORCE UNDER ISLAMIC LAW IN KENYA:

As noted in the introduction, there are various Muslim
sects existing in Kenya. All but the Ismailis follow
the Islamic Law on divorce as stated in the Hnran.1
The first part of this Chapter examines the extent to
which Islamic divorce law is properly followed by the
courts and the extent to which, if at all meets the

needs of the Kenya Moslems.

The prevailing form of divorce in Kenya especially

glong the coast is the irrevocable divorce 'Talaqui-bida'2
This form of divorce is practiced by the Sunni (Hanafi)
(3)

Sect, which is the major Muslim sect in Henya.&
This type of divorce does not permit the parties to
reconcile, hence the divorce becomes absolute on
praonouncement of Talak by the husband. In order to
restrict the Muslim husband from exercising his pouwer
to divorce (at times irrationally)? the Talaqui-bida'
should be dcne away with. J.S5. Reads recommended the
adopticn of Talagui-Sunna, the revocable divorce.6
That is when a husband may pronouce triple talak at

30 days interval, making an allowance for reconcilaticn

between the parties.
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Recent research by the author has judicated that before
1975 the majority of divorces have been initiated by men.
In such cases the Kadhi have nearly always granted
divorce. Since it is believed, and wrongly so, that
it is only men who hold the right to pronounce Talak.7
Divorce may not be pronounced by the husband :

l. UWhen the wife is in her menstruation period

2. After having sexual inter-course with her

3. When he is drunk, ‘

L. If he is not of sound mind and 8
5. Unless there are present at least two witnesses.

In a largely male dominated Society the Kadhi may grant
divorce, even though the husband had not complied with

the stated conditlionse.

However, there was a marked change as to the procedure
followed in relation to granting of divorce, in a few
cases that were decided in the Kadhi Courts after the
year 1975. The procedure was, on application of divorce
the Kadhi, orders a two week reconcilation period
between the parties.9 In the eventthat reconcilation
does not occur, and both parties still insist on divorce
the Kadhi then appoints an arbitration Committee, with
the aim to reconcile the parties.lﬂ Cn failure to

. . : 11
reconcile the parties, divorce is granted.
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The main grounds for divorce application at the

Kadhi Courts are cruelty, non-maintenance and

dESSETtation%l(b)

11(c)
In Hadija bin Zuberi vs Mghammed Rajab , the

defendant, the husband of the plaintiff chased

the plaintiff from the matrimanial home. The

husband did not maintain his wife for a period of

five years. The plaintiff was claiming for maintenance.
If the husband fails to do so, she prayed the court to
grant her divorce. The Kadhi Court held the husband
was under an obligation to maintain the wife and ordered

that he maintain her.

In Halima Mzee v Ali Hamisi12 the defendant , the

husband deserted the wife for six monthse. During this
period, the defendant refused to maintain the wife. The
Court held, having not heard evidence, that due to lack
of maintenance and desertion the marriage was dissolved

as prayed by the wife.

Similarly, in Amina Hussien v Sakari Umari13 the

defendant had deserted the wife and children for two

years, withput 1leaving means for them to live on.
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The wife claimed for divorce on grounds of none-

maintenance and dessertion,divorce was granted.

It is important to note here that there is no fixed
period (as the above case indicate) in which non-
maintance claim may arise. According to research
the Kadhi Courts consider the period in which.
non-maintenance claim may arise, to depend on the

circumstances and facts of the case.

In Fatima Ali v Omar Salim Said,la the petitioner

prayed for the dissolution of her marriage on grounds
of ill-treatment and cruelty.. The court again

granted divorce without proper evidence.

In all the above cases, divorce was granted without
any proper evidence or explanation or discussion of the
law relating to each case. For instance, divorce

granted on grounds of cruelity as held in Fatima Alil
15

Omar Salim Said did not even cover a definitiaon

or the degree for which cruelty would ke sufficient
ground for divorce. As to what acts amounts to
cruelty was not explained. This inadeguency proves
rather serious, since out of every ten applications of
divorce, upto seven are a result of cruelty non-

. . 16
maintenance or desertion.



This defect was also pointed cut by the High Court

in Sayyed Omar bin Ahmed Saggof v Asha Binti Said.l7

~The High Court held in a civil case, evidence must be given
to prove or disapprove a case. It is not enough for

mere statements to be made. The courts cannot grant a
dissolution of a Marriage, on the grounds of failure to
provide maintenance, unless the liability of the husband

to provide maintenance is proved.

AApostasy is among the grounds for divorce in the Kadhi

Courts. In Fatima Ali v Omar Salim Said,la the husband

claimed the wife did not follow the Islamic religion

rules. She did not fast during holy month of Ramadhani.
The defendang giaimed the allegation and explained that
she still believed in the Muslim faithe. The Kadhi Court

held, rensuncement of the Islamic Faith calls for the

dissolution of marriage.

The divorce was not granted according to Sheria.

Even if the wife had proffessed a change in religion.

1
(the Muslim faith) the marriage could not be dissolved. 8

20
The law is clearly stated in Robaba Khan v Khodad Baswayl

by Blogelen J. ,

“"a wife coula not be done away with by &@ mere
preffession of Islam or refusal of Islam".
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21 22

He referred to the works of Mulla and Fyzee
Therefore, the fact that the wife did not fast,
did not mean that she had no faith in the Muslim

religion.

However, in Biasha binti Moghammed v Said William

Nyello25

to the husband's mode of life (he lead a different

the Kadhi held and rightly so, that due

way of life from that of the Muslim - he even went
to church) he showed a non-proffession of the Muslim
faith, even if he had been converted. The marriage

was declared invalid.

The law is that a husband who rencunces Islam is an

aspostate and as such-his marriage with the Muslim

wife is dissaolved ipso fact02§

Another case where the Kadhi Courts have made a mistake

as to the law tegarding divorce is Zahra biptl Mpohammed

27

T
Awadh v Nasser bin Salim bin Nasibe The wife

petitioned for divorce on gounds that the husband
was suffering from a contiginious disease T.B8., that he
failed to have sexual intercourse with the petitioner and

lastly he did not maintain her and the children.
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The Kadhilourt refused to grant divorce on the ground
that the husband was suffering from a contiginious .
disease. The court ordered the husband to maintain

the petitioner and her children within three days.

This decision was wrong because the lew is that due to
certain defects of the body or mind which either prevent
the husband consumating it or which make married life

dangerous, the wife is entitled to judicial separa’cion.zB

29

On appeal the High Court referred to Alum 5th Volume

30

by Al-Iman—-Shaffi interpretation of the law relating

to the issue in question, and stated :

"the wife has the choice to annul a marriage when
she finds that her husband is suffering fron an
infectious disease like T.B."

The reason being that the disease may infect the wife
and her children. The doctor had given evidencey that
T.B. was a contiginious and dangerous disease. The

marriage was then dissolved.

The Kadhi appear not to be keeping up with the latest
reforms taking place in the Muslim World. As Kenya
is developing rapidly, with it the social conditicns

are changing. The unmaqblays a greater role, than just
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being a mother and wife in the home. The muslim woman is
also influenced by this social change. If the Kadhis
do not adjust to the changing socizal conditions, an
increase in divorce among the Muslim spouses will
be inevitable. As indicated by the Chart below : =
THE DIVORCE RATE: IN MOMBASA MUSLIM COUMMUNITY
Year No Divorce No. of
Marriages Ratio Divorc

Marriage Remarks
1936 - 233 -
1937 - 253 - Complete date
1938 - 259 - could not be
1939 - 251 - acquired.
1340 - 322 -
1941 574 574 -
1542 - 300 -
1943 - - -
1944 - - -
1545 - - - These divorces
1946 - - - were on grounds
1947 - - - of cruelity and
1948 - - - desertion and Khula
1549 5 = -
1850 6 - - Complet data could
13951 4 = - not be acguired .
18952 7 - -
1953 8 - -
1954 8 - -
1955 5 - -
1956 6 - -
1357 7 264 2:7
1958 4 239 1 oy l1.4% Average Ratio
1959 L 300 1.3 is period 1964L-196¢
1960 L 376 l.1
1961 3 418 0.7
1962 6 510 l.2
1963 5 723 0.7
1964 10 L60 2.2
1865 & 459 1.3 3.2.% AverageRratio

in peri

od 1564-196L

0 M W
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Year No. of Noe. 9F Ratio QLvD?ce % REMARKS
Divorce Marriage Marriage

1966 20 316 6.3

1967 12 6l6 1«9

1968 20 552 3.6

1969 14 380 3e7

1370 17 450 3.8 B.4% Average Rati

1971 24 342 7.0 is period 1370-1¢

1972 28 280 10.0

1973 L7 279 10.8

1974 26 511 5 sk

1975 36 280 12.9

1976 10 235 L.3 12.058% average

1977 23 240 9.6 ration in period

1978 54 298 18,1 1975-1979

1979 74 481 15.1

1980 - 55 - upto Feb. 11th onl

This data is in reference to the Coast Province (Mombasa)
only. It was acguired through research at the Kadhis and
Chief Kadhis Court in Mombasa. This date does not include
marriages'and divorces not registered in the Registrar
Booke. The Chart indicates a rise in the rate of divoree

. from l.4. % average ratio of divorce tc Marriage in the

period 1957 - 1963 to 12.06% in the period 1975-1979.

When either of the parties for the suit is not satisfied .
with the Kadhi's judgement, an appeal lies to the High

Court of Kenya by virtue of the 1920 ordinance which was
subsequently amended in 1923 and 1926. It was so held in

Gulam Mohammed v Hadaijati bibiss that the Supreme Court

had jurisdiction to hear and dertmine Moslem Matrimanial

Suits.
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However, the Court of Appeal in 1968 still considered a

Mogslem Marriage to be much inferior to that of an

English Monogamous one, im Ayoob v Ayoob?s

The parties to the suit were both Mohammedans, married
under the marriage Act of Kenya. 0On the same day

they went through a ceremony of marriage according to
Mohammedans Law. The husband later purported to

divorce the respondent by 'Talak' and by petition to

the High Court, sought a declaration that his

marriage was lawfully dissolved. The petition

was dismissed. 0On appeal the Court held that a
monogamous English Marriage contracted under the Marriage
Act is such a superior institution, that it is not

capable of being converted into anocther type of marriage.

This attitude of the High Court Jjudges is discriminatory

and racialist in nature. HKenyan legislation37 and

Commonwealth CourtsBB decissions show that marriages
can be converted into different forms and kinds, with

the change of either domicile or faith, which goes with

the change of 1life style.

We now look at the way the non-moslem courts have

\j

applied Islamic law on divorce.

L
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In Bimoto binti Ali v Chur Hhan39 the petitioner

was a8 Beluchi Mohammedan living in Mombasa while the
repondent was an Indian Mohammedan. The petitioner
took an oath in the presence of the Court, swearing
that she had received no maintenance for three years,
and that she was entitled to maintenance from the
respondent. A sumon was served on the respondent
appeard. The Chief Kadhi, who was
who never/called to assist the Court intimated that
two witnesses are reguired to prove that, when the
respondent left, the petitioner, left her without
any provisions and had not provided her sincee.
The witnesses were called accordingly. Judgement

was entered for the petitioner. The marriage was

dissolved.

The above decision was arrived at in accordance with

the Sheria, which was developed further in Sayyed

Omar bin Ahmed Sdggaf v Asha binti Saidug

The petitioner in the lower court petitioned for
disspclutiaon of marriage under Mohammedan laws on the
ground that her husband the defendant had failed to
maintain her for nearly two years. In addition,

to ordering a dissoclution of the marriege, the Kadhi
held the defendant able to provide maintenance. NoO
Evidence was taken from any witnesses, each party

merely made several unsgurn statements.



On appeal it was held, in a civil case, evidence must
be given to prove or disapprove a case. It is

not enough for mere statements to be made. It is the
negation of justice, having made an order nisii
against a party, for the court to make such an order
absolute without giving that party an opportunity of
showing cause why the order shou;d not be made
absolute. It would appear from the case of

Bumoto Ali v Pr Chur Khan thaf two witnesses for

a divcrce petition are necessary. The Kadhi never
ordered for such witnesses to be called to dispute
or agree with the allegations, alleged by the

petitioner.

This is a common practice among the Kadhi Courts,

where judgement is delivered without even attempting

4
to state the principles of law that were applicable. .

In Salina Binti Buraka v Thahit Bin Salimt‘2 the

petitioner a resident of Lamu having been deserted by
her husband, the respondent, went to live with her
father, who brought her to Mombasa. There she
petitioned at the Kadhi Courts for divorce on grounds

of deserttion and non-maintenancee.
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The Kadhi as usual, not well versed in the law,
refused to grant the divorce on the preliminary point
that the petitioner had travelled to Mombasa without
the consent of her husband and had therefore

forfeited her right for being disobediente.

The petitioner appealed to the High Court and the
case was sent back to the Kadhi Court to be decided

in accordance with the Sheria. Hamilton J.

stated the law as follows : =

"according to Sheikh=-ul-Islam under the
circumstances of the case the husband being
in Arabia (deserted her) and the woman living
with her parents, coming to Mombasa with them
does not amount to discbedience",. :

The Kadhi's judgement was reversed, she was granted
divorce, on the grounds she had been entitled to

maintenance and the husband had deserted here.

The Divorce known as 'Khula! was the main issue in

Lali bin Ahmed v Ashz binti Sheikh ﬁ\hmed.h3 The

essential parts of a Khula divorce are that there
must be mutual consent of the parties and the
payment by the wife of a sum agreed on. Usually

the sum toc be paiao by the wife, is either equivalent

to the douwry she received or half of ite.
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The defendent pieaded in this case, that she had
been divorced through the Khula system. It was
clear from the evidence that an agreement for

a Khula divorce had been arrived at. The plaintiff
alleged that he refused to complete his part of

the agreed sume. There was also a defective entry

in the register of Mohammedan Divorces.

The Kadhi who was not an interested party swore to
the divorce having taken place and he cons-guently,
issued the certificate. The High Court held, as the
lower court judging of fact was not wrong, a Khula
divorce had been agreed on. The court also pointed
out that a detective entry in the register of
Mbhammedan Divorces, does not invalidate a divorce
which in itself is valid. The Khula divorce was

therefore valid.

Divorce is stated to be the most destestable item
in a Society in the holy Quran.t‘5 To prevent
unreasocnable and unwarranted divorce a third party

is excluded ¥rom ‘initiating a cﬁ.vo:c'r:t::.l“6

In Mirza Amir Beg v Saadat Begum and Mohammed

4
Bashir‘7 The first defendant was married to the sister
of the plaintiff. The plaintiff sued to have the

marriage set aside, beczuse, he, a@s the guardian of
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sister did consent to the marriage. The marriage

had been consummatede.

Xt
N

Thacker 3 had this to say :

"According to Cape. 171 laws of Kenya
Mohammedan Marriage Divorce and
Succession Act Section 2 and Section
3(1) the words 'the parties thereto'
refers to parties to the marriage who
shall be entitled to any relief by way
of divorce. The parties to the marriage
refer to the husband and wife and so
no third party such as an agent or
guardian.,"

On these ground, the Supreme Court had no

jurisdiction to decide such cases. Petition was
dismissed. This is the correct law, in that it prevents
the unnecessary breaking up of marriage due toc a person

not even a party to the marriage.

A similar decision was arrived at in Abdulle Tairzsz v
L8

Hussein bin Kassam, The Supreme Court held that

under Section 3(1) of the Mphammedan Marriage Divorce
and Succession Act, it had jurisdiction to hear and
determine Mohammedan Matrimgpnial Suits, only where the
parties belong to the marriage, which means the husband

gnd wife.
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Sir Barcley Alihill in Athman bin Mohammed v

Ali bin Salimhg further emphasises the point by

saying .

"The Supreme Court does not have jurisdiction
to entertain such suits, where person not
party to the marriage intitute a divorce."

It is important to note that the registration of.
Mohammedan Divorce does not in anyway effect the

validity of the divorce. It was so held in

Abdulla bin Mpohammed v Mshane bin Hombosn Pickering.

stated :

"A divorce registered is a record of a final
divorce."

Under the Mohammedan Marriage Divorce Registration
Act Section 25. Failure to register a divorce
does not invalidate the divorce but provides for

a penalty of a fine amounting to Shs.3,000/= or

six months imprisonment.

EFFECTS OF DIVORCE:

After the dissolution of marriage ie effective,

matrimanial intercourse between the parties become

. 51
unlawfule™ ™

|



AR divorced couple cénnot always remarry52 where

the marriage was consumated the wife has to wait

till the expiration of her idda in order to be able

to remarry. The husband on the other hand, if he

has four wives must wait until the completion

of the divorced wife's idda53 where the marriage

was not consumated, the parties can marry immediately

On the guestion of dowry, if the marriage was consumated,
the whole dowry is payable immediately to the wife.

If not half of the dowry is due.su

As regard maintenance, the husband has to provide
maintenance for the wife during idda as well as
maintenance for the children born out of medluck.SS

If the wife is pregnant the husband has to maintain her

until she delivers.56

So long as the divorce is revocable one spouse, can
inherit from the other, but when the divorce becocmes
irrevocable, the rights of inheritence terminate

57
jnng‘ C:C‘ll

Custody of children is one of the most touching issues
among the muslim spouses. The Mother has the right
of custody of a male infant child up to the age of

=
seven;’E of her female child till puberty.



On expiration of the age limit the father then becomes
the legal guardien of the children.60 The Father is
under obligation to meintain the child when in the

custody of the mother.s1

In Kenya the Islamic law on custody appears to have

been replaced by the Guardinaship Infants Act.

This was so held in two leading cases, Nana,  pinti

62

., Mazee v Mohammed Hassan v and Yasmin v Mohammed

-

However, in 1977 in Mohrunmissa d/o late Mohamed

Shafi v Mpohamed Parvez s/o Mohamed Mauaz69 the Court

,of Appeal PTéSidEd by Maden J.A. held that it was
to be the Islamic Law on custody that is to apply
to parties who are maslems. The law relating to )

. Islamic custody isstated by Mulla and Ameer ARli as

"It is the accepted doctrine that the
mother's right of a male child ends
with the completion of his seventh
year',

And Maden J.S5. accordingly held that,

"the mother is entitled in perference to

the father to the custocdy of her infant

male child under seven years of 2g...

This right belongs to her mother and nothing
can take it away from her except her ouwn
misconduct."”
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CONCLUSION:

Reforms of the Islamic divorce law, has to come within

the societye.

The Islamic law of divorce and the prescribed procedure
as such do not require reformse. It is the following

aspects which need reforms.

Firstly, the need for comprehensicn of the law by the
people. Secondly, comprehension of the law by the lauw

administrators. (Kadhis).

Since Islam allows divorce and polygamy, the Islamic

law of divorce has been grossly misunderstcod by '‘man'

who view it subjectively. In practice Islamic polygamy
has many restriction imposed on it, such that it is

almost impossible for the husband.tu get married to more
than one wife. The practice in Kenya, is that when a wife
objects to her husband marryiné a second wife, the husband
resorts to divorce to satisfy his personal whimse

If there.is a dispute between the husband and wife, the
former normally opts for divorce without understanding

the Islamic reguirements. Mepst kadhis 2ppear not to be

aware of the reguirements of Islamic divorce lzw.,.



Today upon the application of divorce the Kadhi
courts act like rubber stamps. Divorces are not
denied. The attitudes of the Kadhis Courts need
reform in that not all applications should be
accepted. Each application should be viewed on its
meritse. Any application not based on strong grounds

should be rejected.

Further, when a divorce petition is received in the
Kadhi's Court, hearing should be preceded by reference
of the matter to a conciliation committee consisting

of some men and women who can attempt to facilitate
reconciliation. The hearing of the divorce petition
shpuld be pcétponed until the report of the recon-
.ci?iatimn committee is received. UWhere
reconcilistion fails, a period of at least three months
should elapse before the petition is heard. This
procedure may save SOme marriages.

The social structure of the muslim society is such that
a vast majority of muslims rely on or look to priests
for interpretations of any Islamic Law. Further more,
there is the tendency among Muslims to acqguire
knowledge of only these Islamic matters or wership,

pilgrimage tec Mecca, fasting, prayers and Islamic

-

- - i - — <=
BsS ang meaci o7

prohibition on pork, alcoholic beverat

)
Ul

certain animels,.
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This is a weakness on the part of the muslims'
Spciety, Every muslim ought to know those Islamic
Laws which efifect their families and life.

Laws on such matters as marriage, divorce, inheritance
and education of both women and children are part of

and parcel of the muslim society, embodied in Korane.

Two things are needed. Fi;st muslim masses should

be made aware of laws of marriage, divorce and other
personal matters. Second, Kadhis as administrators

of Islamic lLaws, should be thoroughly conversant with
the family laws, including divorce. The Kadhis should
state and discuss the divorce law before they apply it.
The Kadhi of‘Mombasa, agreed that the defect lies with

the administration of rather than with the law itself.

. It is not only the duty of Kadhi and Maaslims to educate
the muslims masses, but that Df the graduate or lauw
students. Very few muslim- students, (and also others)
if any at all on completion of their law course, do

do ever pursue Islemic studies. There is a need for such
graduates to help educate the muslim masses, on matters
partering their lives, If the fpregoing is introduced
imperfect kncowledge of divorce law, resulting in

misinterpretations would diminish and there would emerge

4}

>

@ better understencing and application of Islamic Lauw
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The other possible solution is the publication of
Literature, based on the Islamic law. Many
publicaticn every year of literature literature on
Islam takes place. These often are on past Islzmic
history glorifications of Islam, musiims heroes who
sacrifies their lives for the course of Islam,
rivalry and war that toock place between Islam and

other religionse.

This practice meeds a change. There should be
literature annually on Islamic family laws such as
marriages, divorce, inheritance, education and role

of women in Islame.

In Chapter four of the Holy Quran, the English trans-
lation by Mghammed Marmaduke Pickthall 1330, declares
that divorce should only be as a last resort, because
Allah would not be pleased if divorces became a family
crisis. This Quranic verse is meant to enjoin muslims
to continue marriage by mutual sacrifies rather than

resorting to divaorce.

Such would revolutionise thinking on divorce and would

infuse the spirit of continuing cohabitation.
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In Chapter one of this paper it was noted that

the commission's report on marriage, divorce and
succession, thought the Africans Hindus and Muslims
way of 1life is approaching that of the European

or English. Any changes therefore embodying
western or English values were quite in order.

This presupposes that the Kenyan people are socialo-
gically, politically anc economically intergrated.
This is not the state of affairs. Such assumptian
are wrong so far as they ignore social realities
and contraverns Chapter five of the constitution
which embodies the concepts of human eguality and
dignity, which allows one to follow his personal

lawse.

Lastly, it would be advantageous to all concerned,

if the substantial and proceedural principles of

law relating to Islamic matrimaonial matters, were
enacted in detail. The present statute is too

general and leaves all the interpretaticn cf laws to

the Kadhis' Courts. ©On enactment the principles

will be available to the public for better understanding

cf the lauwe.
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