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Also the Kipury farni!y who have been patient and understanding in
moments wh en had to work on th is paper wh i Ie on v e cet ]on to the
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dessertation to its present type-written form.
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c:)ntrol criI:le
using v~riOU5 ~ctho~s disCUSS3d i~ the di~sertion.

~he int~n~ion is to

~ay ~o ~be secQ~d C'~ '"

'i'he t:!:'..irdcLe.p""Ce r- is a

of crime end. t~',e current corr-e c t av e L1,aCniT .•.ery.

the sy s t.eri c ri.e s i"or c a an g e a2Q nen c e 1::W Au t ho r- f oun a nio tD.S:"~

woul~ be incocplete ~i~hout sugcesti3~ areas ~nd types of re£o~

~~~0 f~eld orient;ed ar~roacb. }~i3. re~retably was ~ade
Lrapos s i.b Le pa.r t i.c u.Lar-Ly by La c x of c'J-o~/eration fro7" t::e

of!ici~ls of the prison depart=~~t. Efforts to interview

pri s on er s or' o·::.;t:ttin ad.dr e s s e s of ex-::;::riSO!lCrS "ere .futile .in

tt,e .fa.ce of t r;e con s t e.nt reply to the effect th a t this ·•.•.as a.

'sensiti7e area'. This left th~ e.ut~or with no alternat;ive ~ut

to adopt a r.ore conc en t r-at ed L'ib r-cr y a j pr-oao h which in his

opinion is not the best ap pr-oac n for a suo j e ct of t ni s nature.
The little r a t.e r-La.l £;e.thered .i.n t:1e fiel'i is used. exhe us t av e Ly

8~d it is t-ors~ satisf8.ctorilyc



"The des ignat ion an~! Iso Iat ion
of relatively sma!! group of 'IC~t~S

perm it th e gu i Itof other s to be symbo-
IiCG!!Y disposed, the isolation of the
criminal class ard its social ostucism
permit the reduction of social class
hosti! ity by deflecting aggression that
could otherwise be directed at those with
status, power, re~ard and property. The
designated criminal then must not escape
his sacrificial role, and institutional
record keeping maintains his identity~1



The lpS~~ ~=r.:~itio~ of cri~c l~ ~n intentional act or

o :hich 3 peDalty is attached~ ~his defiLition ~f criffiedoes

Lord Atkin oo~~entin~ on the definition

".;.'.:1'2 cio:-:ai.:J.of cri:ninal jurisprudence
c a n oLiJ.~f (')e a scertained by exarri.n.i.n g "",c-t...s

d e c La.r-ed b:; t~e state to be c r-Lzae s ,

arid ·t~e O:ll_y co xrao n nature they r::.ay

be found to possess is that they are
prohibitei hy the state and that those
\,:,5.1(' co::::::.1t t h ezi are punished. ,,2

The contention here is that one may not necessarily find
that acts or om.is s i ons labelled as cri.mes bear- cer-tia i.n pec-.:liar
quali.ti es t!la t can be attri bu ted to them .. Roscoe Found noted tbc

law is always cban5ing, and as it change~ certain acts that were
previously not cri~es beca~e crimes and in certain cases tbose
acts tbat used to be crimes when committed cease being SOG A
national psr-La ac en t can accorciing to what it sees as the needs
of society legalise vJn9..t is ille5a1 and. vice 3versa. I1he comple)(
relationship 'oet we en law and. morali ty belongs 120re to t.ae r-e a.Lm s
of jUl'::'s?rudenc€,suffice it to say that the la'd and therefore
c rLrae generally reflects t::Jetinic.um standard of societies
morality using

}-I"~lfb s-c-~ool
I regard. law as an

it and by thr-eat or \punisrlEent sit prescribes CoJ~
I

instruwent of the bourgeoisie for t~e suppesion
and exploitation of the proletariat.. 1!l this chapter I shall
confine to ~be Iss~e of and.



',Fhe , "que s t ;..on '';~18.-'":

ae c aus e c rLn,e ,,:!':C1 de v i.a.c t. beLaviour ill ceneral are common

c f c r i.tne CbUS a ti on rray

first sro~p are theories

~~ese in the first

group" are cO::-"'::('):11y re f e r-r-ed to 8.3" ;:hE~~al _ b i.o Lo gi c a L'",
,I ,

t.h e se c ond C::"O"..1? is ~hcit of t~le socia-cltl-~;~,Ql." Demonology\vhile

is an e:x:?18~•.a t i.on 1)'..i t f'o r-•..'arci by r-=.licious people tbe:y hula that

~L':t.eb eLi.e f in

de;:·.onolos-:- ga,.re :~'.i...se~ i:1 EUJ.'O},>8 to [;,u·.)~ection of c r-Lu.i.n.a L to

isolation in confi n en.en t; so t.r.at th·~: cr:"r:::ill2.1 could have c;uiet

time to r-e ad t n e 3i 01 e an d refl ec t on 1:.is c v.i L ways ~ .L'!m.s prayer

was the prescribed cure of poss3ssion by ~he devil. The second

the oLogi caL t.o eo r-y z-evo Lve s r-o uno, the s:o t Lon of the c r i.g i n e.L s i.n-,

a central cleC!:ent i!lchY'ist;ian theology" It s~a~es simply put

that \'.'i tl: the fall of .Ad2..::::J f r-om tne Grace of God. by his disobedien

he sinned and a~; a r-e s u.l,t ~ all d e s c end au t s of Adam beC&ILE: s i nn er s ,

Thus sin arid cri;.:e becarae heredi t ar-y traits of all nuro an s pec i.e s •.

han is born a e i nn er (a cri.willal in t~is' cas e ) arid he c an 0:11:5"

regain his Gr&ce through t;l:le blood of Jesus Christ through baptisn:

wit~ not only wa~er but; with the 'holy spirit.

that c r i :::.e deviance and. sin b ec cme human characteristics, wh.i c h

Salvetion

by the Grace God is oziLy ,?ossible t ar-o ug a belief and baptism. but

experience bas s no wn tbat be l ti e f and b ap t i s:n are not enough, for

born .. . .•...c nz-as L-J..6..:lS"

c r-Lm.i naLs known allover the world have "jeen
l

Tbe prob1e~ witb ~te original sin explain&tion

some of the ~reat

of cr Lzae is to s e e ""'1'-"" r.uz-der- T·r·.·.·p fo r-sr erv d -r-·u--;,:) - - Vt •..•..•..•..~ , •._G,:'-."i1 --:.=;, v" .•. 0 ad d i.c t i.on ,

co r-r-up t i on ar.d so on are related. to toe 8&i;iIlS' of t r;e f r-ui,t of'

•.•••r ERSITY ut- MA...,.., .
. ~ARY



he ~orbidd€n tree. ~o ?resGnt day cri~ino:o5ist considers the

concept ~'"",.·~i".:in2,l sin as o::~'value i~ exp La i.ni.n g criminal

~~ exp La ua t i.on of c::cilliinali t.y of terms
, " ,~ ,~he ori;;';:.'~ Sl:l., 1.8 CLp ,i.0{..': ':' ~~~C :free vri.Ll.; It states

~
1'8su1 t~ of Adaras ciI2Vi ant oel:sviou::L, IJ~ell i'rom C-o<3.s

e ha v.i 0'•.1r <. of

liE t as a

God a.Ls o

gave n.an t::e a·oiLL ';:y to choose right fro.a wr on g man has a Hill
le

vihicn CL:··, USE- or =.~s-1;;'3ec :'0 do evil is t;0 mis-use the God. given

.facu.l ty of free \,,-::.11. ~ce free coral aGent; theory, the then was

only a z.et a.phy s i. ca l. elabora ti 0:1 of 't r,e p r i.cri. 't;i v e .int er-or-et a tiorl

of diabolical possession. ihe fallacy with this doctrine is that
it does n c ~ tiaz;e i:j to ac c o un t tll e rol e fEu::ily, t2e n e i g abou r-hood

and t r,e cO==1.8it-:i jn ~.....~ch one is reared. piay in mou.Ld i.n.g the

Lnd i.vti dua.Ls free 1·;ill .. Free will, like personality is both a

pz-od.uc t of heredity an d e c o Lo gy , Secondly~ t~e doctrine does not

help us to explain i~ternational cri~e rates. It c arinot be

d emons t r-a t ed t aat c i,t i z en s of country} .ri... with a Law cr-Lrre z-at e

are n.or-e properly capable o f using tbe,ir free 'dills tbs.n ci tizens

of coun t r-y 3 ·..•.nose crime rate r:.a;y trable t he rate of country A.

Bot~ exp12illations of the orieinal sin and ~ree will, like that

of d er.o no Lo gy do not take into c on s i.d e r-a t i.o.n the role of cul tural

values in tbe violation of criminal a..~d divine laws fu~d General

. devi a't i ou f r ora social norJ:ls.

wi th the rise of no d e r-n b i.o Lo gy it wa s n a t ur-a.L that more

advanced. thinke:::,s s no u Ld give up these t~eo1ogical and ra e t ap hy s ic a.

Ln t er=-p.re t et Lon s 0: t:;'e consation of criminal action and c ome to

consider physical causes of crine. Tjis le':' a di s t.Lngui s hed

Italian phy s i.c i an and an t hr-c poLcg.is c .: Casa'r.e Lo nbr-o s o CJ.336 -19J9:

to work out a theory of the c r-Lra.i na.I based. e rrt i.Yely on physical



ri t e r-La •.

da;:o

?his c nar-r G t.e:r:'':'si::ics oi~ the c r-a.ra.i.n a.L u.an Lorabr-o s o h e Ld , were

crim1.:1a.l as a b i o Lo rLc a L J-;;r-,ro.'-bs..c1:! to a nri=.itive t'le,e. T!1e

ac cu r a c y 0.1' Lorab r-o s o I s t:-~E,O:Cy is denieci a Lrco s t in total by mazry

present day t~illke~s. Ths c~ief valid criticisD of his tbeorv is

that , it .is ha r-d.Ly an exp l.an a tLon of t ae entire cr:Ln::inal class it

specimens in our 0""l1 prison populations or f'o r' the e.xt en s i.ve

an.i.f es t a't i ozi 0:' :--is classic a t i.grr a t a aJ::OllG Law= ab i.d.in g c i,c i z en s ,

Lo:broso is t.neor-y was t'u.rt ne r- disapproved by another pay s i c i ari ,

m I~"),Slishman. by the n azce of Charles Goring •.•co made a corr..para -ci VE

s tudy of several t~ol:sf':..Ilci non c r Lzri.n a Ls wi th thousands of c r-Lrn.i n a I

and 1'ound no s::-f)'J .i f Lcan t di, ff' er-e nc e between them.

intellige.ace arid gene t i c cxp La na tions in gen e r-a.L; 'I'hus in the

Uni tea States an-I ~~urope, it was held that Low Lnt eLl.a.g enc e is

r-e apo n s i.b Le :for devi on t an:i c r i.raf n a L oe h a vi ouz- arao n g bl ack peopl e

Therefore, _.:..:fro-..;.....r;::eric~ls i~, the Un i,ted States have a. 'oig cri.r::.e

rate because of the racial :factors ~elative to low intelligence.
I

This jr~nd. of reasoning if it c an be ca Ll.e d :ceasonin~ at all is..,
~ '---- <.A./

obvious bI.at an t r-ac i sra v(::1ioh sorne 'rrhite s cao Lar s ad.v aric e to



5

inorit:v in thee c onn uu i, 7 J. t' S <

--------
Culture conflict as a t~2ors 0_ c~i~iL~l~ty was first

---
orrru.La t ed by l-rofe.ssor 'l.:hor~t&~ellln!

eo ; or c~ltu=e G~~flicts i~ cased on t~e contradictio~s or

ituations ..
co_~~ct ~Jl~' conf~ontinG persons in certain
':.::'6".: <:11..;:;.::r'i3.1 nO:':::J~1~'i'th each o the:::.' OeCCl1...Se of

"
arid c o n t ac t s orr,e 0:' t h e b e ravd o r-a L patterns rc a y be

ef i.n e ; as dev i an t bJ ":;:9 s u o e r-i oc- c u Lt u r-a I groa~ and t~us be
e f i.n ed as c r-Lrie s '-'.·;1 .•...,~('> C •.•,..•. l-ir.T ;e a Ls o_ , ...•..-... .:;),~L .•..•..V_-:'''';'''_ v_..1.1.. ..., -::~ c_.·J a pr-odn c t; of social

dd so r-g ana za t i.on r e s uL ti:J.t~fro= r-a p i.d c oci.a.Ic h ange , new values
icposed on old '11.'11.u(;screate cond i tions urid er- wh.i.c h b eha vi.oo.r-
can be variouly d ef i HE.a." Colonialis~t imperialisn, conquB3t 8~d
facilitated commun i cat i on Lead to cultural contacts ...•.ith Lnhe r-en 'r

rix up of values and -ji;;.1'i:::itio::lsof social situations. L8.;·;s are
suppos ~ in ge~er~l, to reflect t~e basic social values of the
societJ~ conflict in ¥~lues of differe~t cultures inevitably
leads to one set of v aLu es , usually the s ubo r-din at e one, oeanr;

difined as :le\'i8.21to'';'':1is',:asarid still is the s i.tuation in
~I"q..

colonized. ).-\Any c oun t r-Le s have Law s that were r.ad e purposely ~oj..

benefit the co Lo n i c.La st s wn.i.c c rnak e no series in present day
independent A~rica. It ~ust be reme~bered that any criwinal la~
that conflicts or appears to conflict ~ith trie basic social values
of the people will al~;ays be violeted~ i~properly investiEated and
not fully enforced~ Cult'-1r&l ex;;ectations a:ld definitio:ls are
terribly inportant in t;~e adEi~istration of cri~inal jus~ice.
This is perhaps \-{hy big3.!:..y,7a c r-Lrc e ·;~!.lchhas it s o r-i gi n s in
ecclesiatical la·.•.•involving the bre.a..,:;hof: Darria5e vo-ae wh.i.c h
has little of any supp or t f r-om tr.e social vaLu cs of: j~.frica{\
people and has resained in t~e books without bein8 enforced.



Pover t ; 2.S a

~rL,.:inali t:,". :t is true t~~t certnin cri~es ~~~ he cor~i~ted by
crtain individuals ~ec~~se of soc~ety's failure to p~~ ~'~ the=

rhere a e ill our society extrs~ely poor people who are lu~ abidi~s

~h~s poverty is not an
expLariat i.on 1'01' cri!:.iriali -;:;;y, GO

c har-acteri ::::tic o f' c r i 2i.:1a1s..

In SaGO societies, it has boen de~onstra~ed that ~~e poor

tend to predor::inante cri;::in&.l p »p uLations no t oecause they are

more cr-Lra.i.n.a.Lthan others but because of differential 'Gre~,i;ffient

they receive ~rQ= t~e ~olice,

poor are mor-e lL{ely to be arr es t ed, ccaz-ged t found. S--...;.il T,:,' and

imprisoneci
Because tl:e2r cia not coziz arid respecta'oili ty, tt.ey have no :friends

in the gover-nmen't , or in tne legal sys t ern who can speak to t:-J.e

responsible officials on t:-:'ei:::-beheLf , azrd.also because of their

relative econozc.i c weakness , tn ey carmo t afford. to bribe the

police or judges or to ~~re a co~petent advocate to ~epresent thCDp

The poor it znus t be r-er.en.b er-ed are easier to apprebend because O!~

their relative icirr.obility and the r-eLet i veLy low levels of

education gets tbe~ involvei in the kinds of situations which

are easy to investisate. 4 t~eory closely related to t~is on

poverty as a cause

and Llo:,-d G:llin.9
wa.s preseLted 0,7 criminolor;ists

~hey atte=pted to ~xplain criess in ter~s of



'l'hese sl urn d:,,'(; 1.1U::S 3150 want -'.:':s.d.ioa , Carue ra s , Gars, };1'ridf;es,

~hat they do is take the

al ternati ve r-o ut e in o z-d e r- to achieve t:18 s ame 50&l8 o.f eu c c e s s

md those altern~tives Deans are criminal because they are

:.::'hi5 di.f':·erenti.al opport:"J..n:,t;y is perhaps most

m.anifest in societies that have pr oduc ed distinct cLas s e s , T.in

l'ladaraka, Ja.m.b'c..ri and ;30utr-l i C I are retained for the m.i.d.,.:",i;'; <:.1&,-3::::'

Kariokor. It all started with the '3w3na'. but he is long 50ne
by such distinct cLas s e s of potential s ou r...(';e~.~if' a,-:l.t8CO::-,i;:~::n,

will have jw:npei out o:f
o

t [1 '2 \-7:!.n(10 ;~l../ ~

The theorie~ t~at we bgve di8c~ssed soug~t to explain crime

and its general -causation. I~ere are however, certain causes
of crime which e~:;>lain it not as a General societal pbenon.:..enon

but c r i.rae in c e r-t.a i.n p'lrt::"c~la.r c a s e s ; l~b....is .i nc Lud e , !=ental

disorder in wn.ic h case the o.1':fender has cor.cu.t t ed J_egeJ.ly ha r-raf uL

behaviour und.e r. c i.r-cuzss t az.c e s .i.n -fli:.ich he does n ot lr..J10',.. t1:e nature

or quali t? of h.is act or does not k:lo;r

There are also cz-Ln es ~oI:'H:J.itted as a resul t of.' px-ovo cec i.ori ,

,
is r-e Lated. to cul -ccLral val ~:es 'ad. t; :_t can na.rd Ly be us ed 2,S an

exp 1a1'_2t i on r:03t
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(..::3 .,;,,}.-:·:'7~~:
•..--~-.-.",'----_.-- ....•_-

'r1:le su o.j e ct 0,,"
J. in ~~e sense attach~nG les~l p

troubling =or~l q~estions. The trou~le abou~ it has not teen
o,

thai; p eop Le c.~_j_~p··l~ee2..3 to \...;~~t:-~Pl~ o r no t p1..l.nisl-]]!le~l-:;is c.:t.rl.

acceptable i~st5~~~ion.

of

pun.i snrsen t. . var:~ c- _.E3 it b;y mo r-aL

lion a:!ly so::-to r gOD e raL
those who des test it.

jus~ificatio~ for
pun i s hmen t , ~hat we Day call tho retributive view is that
pun i ahmen t is justi.fie.J. on tt.e c·,...·ol.lnds't;'-'ooi-: ,.'~o>]c--~O-i'l-':- r.e r-: t sc..:..-..... '- ,.~:J v 1J'J..l J t::.. 0 __.1. :::.. L_ ..... __ ~~

pund s bzaerrt , It ~s morally fitting that a person who does wrons
should suffer ill :;::rOfortion to his "'Tons doing.

should be pun i s n ed f'o LLo :..is froe his ~1;il t , arid tile s ev e r i t:;- of

the appropriate r.un i.s hz en t d e p er.d s on t:~e d.epravi t:7 o r h.i s a c t ,

'I'he state of' a.f.fairs whc r-e a "'~Tong-doer suffers pun.i.s hment is

more.Ll.y b et t er- th2J1 t::-:e s t at e of: ai'fairs wrie r-e he does not, arid

it is better irrespective of any c on secueric es of pun i sa.i n g h i m ,
what we may call tL<:: c.:.til.li t.ar i.an v i.ev. D.o11s t.n at on. tl:e principle

that by ganes are by [::;::::es arid tD.At on Ly f u t u r-e c ou s e qu en c e a ar-e

material to pr-e s ez.t. ::iec:),sions} pun i s hr.ez.t. is ,justiLi.able on Ly in

refere~ce to t~e pro~able consequences 0~ maintaining it as one of

the devices of social order.

society it is justifiable, otherwise it is not. ~~atever on8 may



has

~ 10

~ r:..l~ .. t'" •• ~' .•••••. en.:; L .~~~+,n

~N'I~rrvo~
- l.'::15or~ cJ:. 1.'8 Gul:::;. t ~(l. i t. ~

tb.~ t:r"~th is

puri i -.._-

una of the initiaL

sho uLd fit t!1e cri :..c. 'I'o-ia:T \ ~o·,·!ever.-t ne trend is to •...a.rd s an
Ln c re a s i ng Ly in.:ij.-ri:1ualis-rie8pprcacn "to s en t.e nc i.nj as distinct

is appropriate to the individual.
~'

idenfied ai~s - i.e.

(e.)

(b)

(c)

(d.)

(e)

(.f)

J:~€tri",ut:ion.

111r1 ~,,~ du a I --l ct""r.'~r-~.C::>l_ •. _~V4.. l.A _ ""- .••.•. ,~; ..•.. _ .••....It. _

Gener.-al deter='ence
Protection of t~e public
rieno.·ci.lita t i ori

Ge n er-aL Cyni c'iSill.

The notion of retribution is to be found in the

just deserts.
pun i shz.ent sao u Ld .fi t t n e c rLrae or t:-.at t.h e of f end er-

idea that
5:!::OUld~~iS

"
It is so~e~i~es used in the sense of ~e~~ing

~iscussing ret:ribution.reve!:lge.
Sir Fi t z j ar.a Ste~)hens I had t:-:'is to say,

IIT'hepuna snm en t of cox.no n cr i.r. es , • e ••••• IT.BY be justi.r~.ed



on L ..2

I-r:: .i s not L.o·;;-2ve:::..~~

to sho~ that t~2se ac~s are forbidde~ ~~~ ~~bjec~ to

and. so o~g.c,t to b e ~:::::'C_cc.ct.'2d. b.;v :fc'~' r;:c2.tif;yingr1~f
call it revenGe, r-e sen+merrt orj...-;IOu.feeling of hatr~d,

crir:~nal law is .i.n tl.e '\3.t,n~':: of a - .•

gz-os s e r- f0rr::~:; c: v.i c c , ,,:.:d Ft.:}ez.p ha t a c a s s er t Lon of th...,

But whereas t~e concept of collective reve~gs is not one w~ich
can be r-egaz-ded as desirable for civilized society, retri bu t aon

releva2ce in ~odern pe::1010GY. In thi 5 way t r.e s en t enc e pe r-m i ts

socie~y re~resen~ed oy the sentenceI, ~o i~dic&te i~s ~isapprov~i
of the bred~i~g of its la~s or more di~ectly ~he pcrsiste~ce iD

~conduc t w a.i cn it 113.5p r-o n.i.o i. t ed , by a pu.n i snrae nt CO!I:rlensu~tew.i t a
the gravity o~ t~e offence.
retriau tion ;'-:3.S

The d-e.nunci.ar-y a spect of bis

in the e~pres3ion o~
his belief teat zhe ul tir::.ate ji.lstification 01 any pun i shraezi t was
not that it ':las det t cr-r-en t -0'-'. t una tit wa s t r.e e=:phat:i, c denunoa-

tion by 'tD8 c ozaaiun i t y of tile o f fe n c e .. ?he idea saecs to ~e that
it is ki~d of ritual in w~ich the offe~der has to be sacrificed
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wllerer
.", rc-tr~"butj_(m. can '01'3 s aa ci

~~~,~ ""-;T·cctec.

to c ~~lirLly c o nc e r n c ..-l w i, "'C~'1
~

I i::- ',.''2 could con s i de r- 2:1

open , LC~. ocLy to t ue sar.,e deli quen r: bu t also to all -:;hose

upon it, ',18 perceive "Chat pun.i s nrnen t i::1flicted.upon t ae

indivLiu[',l becoraes a s our-ce o f' security 'Go all.

pun.isnr.ervt 'dQi~~l~4-~s~t.e~~\-n ~1Z4t~~~~t~base azrd
Vle-~·'--""'·'-'-.!-· --"..., ~11 i 4- is r-e r er-d eo not -J"- -n a c t 0"" Wl-,.,....~1- OT"'.•. 1:'-':;,~"-'U v'- ~--A .' ..' . "'-."~' ~. ' .. ';:' ""_. _,·V .I. . o.<., • .l ~

ve.ng ence a€;'cinst a qu.iLty or un.f'o r tun ate .i.ndi. vid uaL wno has

given W2~T TO nu s crrievi ous inclinat-; oris ,

indispensable s acr-a..fice to the cot.z.o n safety.

The object of individual deterranee is to deter t~e particular
offender b efcr-e the court from o f f en.d-in r; C3.5ainand a I, t.bo u gh it
is always easy to distinguish it in practise .froD other t~eories
of sentencing, the principle of :individual deterrance can 'oe'last
observed in sentences w!:ic!lare expresse::i as beins desibIled to
teach the offer.der a 'sbort, snarp lesson.' General deterreance
is closely conn ect ed 'Iiit.': the r-et rabu t Lon t aeo r-y of pun i sczaen t

court5 proceed on the asswr.?tion that ge:le::'aldeter::'ellce'dill be
achieved by fixing a sentence p::'oportiona1::eto the oi'fer:;,~e::::s
cu.Lpao i Lri t.y , T:::J.ene8~ to deter othe~s is regarded as so pressing



"he reason for sen~ins ~ first offen~0r to prison as th~ preva:

:t:all .• The Lord C~ie:f Justice d i s rm.s s i n g the::'r a.pp e aLs against

s en t enc e s of t hz-e e years ~ o b s e r-ved , 'These are very serious

court is not by a.Dy De8.1lS solely or even n a i n Ly c on c e r-n ed •..zi, t h

the prisoners t~e~selves, but rat~er t~ei~ o~j2et; ~s to ~ipe at
I

.:;tc: ..::p-o"l~t, t~j_E 201:":: of 'J!":.f0.!~(:C:~ ~_t s e errs C-I ?~ll" ·c-~:~)t r he n e ed

pass deterrent se~tences ~ill 7ary f~os ~i~e ~o t~le depending
upon the needs of soeie~j 2~.~~y one sta~e. ~~et~er or not a
deterrent sen t en ce is ua ssed ",-ill de!-'c:-:::l on tn e particular COU]

deeisiono It is 00=-.-:00:-1t!"lot the prosecution ',iillinfo:::-'I!l the cc
before it passes se~tence w~et~er 0= no~ thb offence is prevalE
The eour~ will ~eigh t~e general interest of the D~blie to redl
cri.r;e and tn e psrticula:c oLfer::ders interest ::0 ~ -:0 receive a
deterrent senten89. T~e iS3~e will bE de~lt w~th in t~e next

Ibut it is obvious t~at courts ~ave qontin~ed ~o use t~G2 in tb
sup~osition t;~at t~ey deter.



!:).ore lS rffend.er so

oug senteLceS 22i u~on the ability of the i~stitut~ons thens8178S
a prevent esca~e. rhe l'S:1i::::t:1 of t r,e detention lS

- ", . .•c a.r c u.t a c e o,

ccord i.ng to cu::'.p<"!.':.:-i1 it;:; 01:: =l~E)vit;;r or bLar;e or to t':e .i n.di vid u aL

de~err0nce but accor~in~ to t~e ~c2d ~o protect ~he

justicial .iLlu t::::~'..ti02 0::- t::-_is t:-:eor:?c an be found in R- 'I-Cave 5
anpeal aGai~st a sentence of 3ix years iI':lir i s o nz.e n t by a

boys aged n in e t o eL even, wh er-e eLe v cn ot ue r s were taken .i.nt o
accomt, was dis~issed on the basis that it was too creat a ris~
to aI l.ov. him. r-e z.ai n at Li.b er-t.y •.

The o~ject bere is to encourase the offender' to abstai~ fro~

social support in the for~ of probation, or a second. c ha.n c e in Jtbe
form of an absoJ.ute of saz..e

attempt on the ~)art of t.n e offender- l";O.,.c;,l'uS :,.:'eh&.bi1it a'ti.cri su cr; 9.S
an attempt to retur~ or ~ay for w~at was s~olen or da~aged or so~e

.otter pr-act i.c e.L si,,::n of' r-ep en t an c e ":16.3 often en c ouz-ag ed c ou.rt;
towards lenien~~. a ~an agei 33 cau~~t l~

the act of breaking into a s~O? an~ ~?i fourteen previous convic-;:;~



is

30 that meh who Day suffer fro~

:!:LOSt. vi o Le n u i.l

ovcrsi~plify ~~s cause
~ t--{O. ,1\ S. -ti"",t

factAvenEea~ce plays a
of D:2.JJ.S

our
~e~ while under t~e influence

o reve2ge feelin~s will continue ~o call for t~e exec~~ion of

adnit it that ,,::::a"t t::eJ wouLc•. real17 er::.zio~>~ is the S10H cu r-n i.n g o f

a cai Ld mur-de r-e r- ir.. a c;:.arK(:t place.

me tal abnormali t,Y J. n ter:::.:~ of ! t~:e:nI a..r;,d. "u s t r "\
i.. ,':5 an e ) ,

but unfortunately it is not; s.o sl:::')3:)le. Tbis atti~ude Ol general
cynicis:: is of t en in the penal sJ~ste::n"
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I'Wllenever any hurnan group -p er c e I ves a common
external thrcat, the thrQat serves as unify-
ing force. Thus inmGtcs groups In coercIve
organizations are highly colie.sive, exhibit
high level s of 501 i d e r-Lt y , ar,d po s se s s G

norrnat ive syst em th at i sin d ieme t.r- ic
~?'V~S\t\~~ to staff valucs _. inmates bano
together in opposition to the priso~ and
it d >. t> 1 II S a mlnl5tra Ion
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Th Issue of t.h e comm i b t e l ;",Cll't'<->:lt end its ex e cut Lo n b) the
convicting magistrate or judg _ marks the entr~ into the penal
sy st em , l n th; s c h apt e r- \;e set out to in v e st; igate wh et h er-

the current c orr ec _i v e much i nct'>'serves th pu r po se it IS

intended t~ - how effective the prison system IS as a
corrective institution. The aims of the prison sy~t"'m !n

Ken/a w re summed up as fo IIo w s r«

'the Kenya prison Service IS devoted to
transfor~in9 self-~i I led outcasts ;nto
useful c it i zen s , to protecting society and
to deterring the wcak from the "orld of
crime; w it.h 'f i r-rnn e s e and fairness
at rehabi Iitation and deterrence'

- Ialmeo
2

It >s therefore the dut.:yand responsibi i ity of the prison
sor-v i ce to bring back to societ.y the prisoner as a b ctt ci-

~erson. In prison the offendor is deprived of liberty
sometimes for yeurs. This is regarded in essence as a
deterr~nt measure but the increasing tendency was
noted earlier to shift emphasis on reform und rehabi-
lit.ation - teaching him a legitimute trude and the habit
of steady work, to p r-c p er-e him for hi sui t imate r-c t.ur-n to
society as a res~ectable citizen.3 However regard~d as Ar
attempt at reforming a custodial sentence at the outset
pr-e s errt s t wo inescapable prcb!ems. (s

difficulty, under conditions so unl ike.those of real life,
of tel ling ~hether and if so whenr reformation has been
achieved conformity under the s~~ict regime of a prison IS

no ind icat ion t h a-t- t;J: e p r i son C't"' h <'1S be com e Iaw abid ing .
The second (s the unwanted by-products of custody. The
inmate loses his job, is separated from his fami Iy and
is compelled to associate with other offer,dE::r's. In the
last six years, Kenyas prison pop~lation was reported as
fol !ows:- 4
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The report further stated that
ratio stood at 1:5 and that in

In 1978 the staff to prisoner
the same year 141 prisoners

died of natural causes! A qu6tation from Adrew Saikwa
former commissioner of prisons w i I f give a good indication
of the kind of Iife that goes on behind prison w~l Is;

'it is a genera! Iy accepted principle that ~~
idle mind is the devi Is workshop'S

Ho~ever even in the best run prisons, prison work IS seldom
more than a ~ay of reducing the economic burden which prisons
represent. The prisoners therefore grow food to reduce expen-
ses and id t eness. It is subm itted t,hat th is does not redu ce
his cr im i na fit y • If he is a rap i st, send ing him "'c 0 ~ ~.<"O vJ

cabbage s \,'i J not reduce his sexual drives. This may be
partI~ justfiable in cases of people who had no regualr

,
jobs, but what of inmates who are professionals lawyers,
doctors, accountants, businessmen etc. /\ professional
already has his trade and he IS not going to be taught
another one under the cloack of reform. It is perhaps
all too wel I to say that in order to help the prisoner
come to terms with himself he must be interested In some-
thing outside himself, this is to give him ~ork, but not
everybody needs this'work and so it fai Is this is summed
up as fo IIOl-.'S:

'••• acceptance of an inferior role, accumu-
lation of facts concerning the organization
of the prison, the development of new habits
of eating, working, sleeping, the adoption
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of !o c a Iangu age I' t he,~..9.!l i 1:ion 1:hAt;

not h in q j s c~~~ tot, h~!.!..~..iL'~?..:::..s f 0 I~

the supplying of n eds and the evntual
desire for a good job are 4spects of
pr ison i ::ation wh i ch er-e, c p e.r-et. i \'e~:)r

al r inmates' 6 (emphasi s mine).

i'.'ht'lt'~verword hoe use to describe t-he aim of the system, it IS

e ssum ing too much \,'henwe hope too trout d man wh o k i [ ! S another
that he finds sleeping with his ~ife.

According to rule 3 C C) of the Prisons ReGulations 7 the
treutment handed out should be such as to encourage their
~elf-respect and person~1 responsibi I ity so as to bui Id
their morale r to inculcate in them the hat it of good citi::::en-
ship and hard~ork, to encourage them to lead a good and use-
fut life on discharge. Rehabil itation here IS based on the
premi se that there IS som et h irig hrong in the offender that
needs to be corrected and treated! ike the man ~ho ki i Is
his ~ ifes' lover, or one hha IS convicted of assault after
fighting over his girlfriend In a dance-ha! I or someone
hho burns his fathers house after being disinherited,
shou I d th ink they a I ready have enough se If -r'espect to
rna k e the m \.:ant top r0 v C i t nth i s \" a)' • The p r' i son h' I I ,

not help them cultivate any it may even ki! I ~hat they
h~d. This task is not made any easier by the stunddrd of

education of the perso nef engaged in this task. A
research at Langata PI~isons C:taff TI~ain ing Co I lege r- ev e e le d
that the requirement is a K.J.S.E. and it was raised to
this only in 1976 and that in ~he posting of this personnel
after training
This should be

no regard is paid to one's area of orIgin.
the ight of the fol lowing quotation;• I

V I e we o In

'Those engaged In rehabi' itation should be
peop i e wh o are a Iwe y s th er e and thorou gh Iy

understand the prisoners, people hho under-
stand his background outside and his be~a-

l

vlour inside; people wholcan talk the same
8language~



th s requirements csn be a~swe~sd in the affirmative
standard of p er+s o n ne I in the pr-i sons

r'lce. Thp lasts only for a period of
to one ~ear and ~ pmphasis as revealed by the

sv ! ! ·'JS I 0 physical abi ity J1cl',dteprisoner's and
n t p :chological CldminisLt~dtion.

Another techn iqu e used JI, re h ab i I itat ion of t he oft-en oer' '50

piri~ual ministering. A. K. Saikwa SClyS that it is hardly
po ss io le to e ch iev any meaningful rehabi I it.et Io n without
giving sp i r-j t.ue l instruction its right:fu I pi ace. That
the essence here is to adjust the mind and soul of the
offender. He quotes the n ew testament;

'FGr from hithin the heart of man come
evi! thoughts~ fornication, theft, murder,
adu f tery, dece it ..• u I I t.hese come from
within and defi Ie man~ 9

In'recognition of this spiritual need therefope, the
Act provides for ch ep le i n s and catechists wh o se main
. .. +. 100 h ~ t' .
IS to minister _0 prisoners. ·n t e success OT 'his

Prison
duty
method

the prison annual report 1974 records that there was peace
and c e 1 m in the pr- ! son s du e +.o th e n urn b e.r- c f 0 f f c nd er s "h 0

had responded to spiritual administration.
records that;

The 1978 report

'The protestant chaplai.ns~bne held 169 open
air meetings and distributed 18,9~7 Bibles
to prisoners. They baptised a total
1,452 prisoners and cO:lfirmed 2,Oa3~

of
I I

The report does not tell us in whi-ch language the Bibles
were written and whether they coutd be or were read to
the prisoners. One wonders how effective this method
IS to the criminal with a determined mind and not ready
to succumb to escapism which think the technique is

ial I about. A closer gl impse at t~e Prison Act Regula-
tions wh i ch highl ights the interned •...-or-ki nq of these
institutions ~i 1 I enable us to gauge their effectiveness.



Eff rts are made to pa I I Iate t-he effect s of sep er-n t; i n9 the
pr-i soner- from his ~,:fe. and FClll~i!yb v <~i lo w i no {:i-,c·n to visii.:
I':'n. Rul<?:54 or the }.'!··isonsr-u le s , e\en provides f or- trans-
-er- of pr-i son er-.e to the n e e r-e st st at.Lon to his home in o r-do r-

"to on eb le him to r-e ce iv c v i ssito r-ss , DUI·'ing such visits, i u le
57 pr ov ide s that an officer shall be wi t b i n hec>ring d i at an ce

nd incase it is a Ianguage he d o e s not u nd er+t a nd , the
officer sh e l have an int erp r et e r- wi t.h him. Do these
vis its pre v ent f iJru i Iy and mar I' iage brea k ug e s ? The 0bv i0u s
ervs ••.'er 1 s no. \Yhy cai.'t a m e n be ufforded the pr 1 vacy one
deserves and ~hich is valued so much? in many instances
t.he pr-Ls on nearest home is ec t u e lIy
are r-ar-e and the det ec hm ent; ! s rno r--e

not near hence visits
intensive. The pr isonel'

becomes a forgotten man.

The inmate hus no choice uS to hhat he eats or does. On
entering prison he parts w i ti h his civi r ien clothes wh i ch
together with any valuable items he might have, are stored
in the sef e S. 35 and Ru Ie 46 - and hIs then dressed In
prison uniform. He (oses his dignity, position and identity
as he is ordered around and required to comply with man I

pri son ru i e s, un like the .•..·orIJ o ut s ide. He, s [-,0 Io nq er-
indentified as a person but as a number. Orders charac-
te'~ise his f; fe .•..h ich he no longer contro! s.

S. 21 pr-o h ib i c s communication of o f f i c e r-s h'ith r-elet Iv e s,,
of the prisoners. This is unfair especially when it
could be in re!ation to a prisoners' health or where he
is stationed. Rule 58 prohibits visits from ex-prisoners.
This can on[y be a c!ear indication that claims to reha-
bilitate the offenders, does not trust its result. Other-
wise ,hy should ex-prisoners be burred from the prison.
If the rehabi I itation ideal works, then for al I practical
purposes, the ex-prisoners should be treated as any other
citizens without a prison record.

S. 28 provides for the segregation of men and women prisoners.
One .•..-ond er+s wh et.he r- th i s is necessary. The offenders are
being rehabi I itated for a society of both men and women
and not one of segregation - so why not let them mix?
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Aft e r- be; n~~ C?,pos(~d to th is kind of
t.he o-ffendel's initiative IS crushed.

ife In prison, no doubt,
He !1C::;~ his [i fe managed

\'itho ut h i sop i II ion be i II 9 sou 9ht .

I : 1- "" a no' :s : c :'"""{-. He i s ,OJ ~ log e c!. era St ran 9 f> r . Ther·•..I ~ such
e big gap thai: cannot be ignored. To all, he is an •••.e>.-convi~,t-;.-
hence in t.er-\',<, en ce \-J ith his job ond Sf? If respect. 1 n st ead of
9a in in9 D ny' r-eSt.' •..' c inth e p r i son, h c I0 st h' hat h e h ;3d • The
fc! !chi~9 quotation puts it more aptly

. ,.prison men are 1:ra\neo In more
soph i st; i cated C!' imes at the states'
e xo e n sc .••.• the p r+is.on environment
i~sclf has a do\ngrDding effect on
human beings; initiative is crushed,
men become embittered and-fi Iled with

17.hatred of society!

The society he returns to does not bel ieve he has been
Tcurcd' to them he.is unfit for life outside an inst.itution.

h'i th a pri son r e co r-d beh ind his n om e , he IS e good for
nothing fel 10h. Nobody is ready to trust him.

In the end, the high sounding ideal
not work and it need never hope to.

of rehabi Iitation did
The main

free
reason being
society,that the offender IS treated outside the

under conditions of captivity. He ends up the victim of
an expensive and no good system.

'If you send someone to prison, the prison
does wh at, it can and then the man comes
out and ",'estart aga in outs ide' - Mar! in
Davies. 'Prisoners of Society~

In Kenya the Kenya Prisoners Aid Association IS the sole
voluntary org2nization which specifically deals with the
after-care of prisoners when they leave prison on release.
The K. P •A •A. r-e cog n izest hen ee d for ext ens iv e aft er-- car'e
work especially for the persistent offender who becomes
less and less able to manage outside ife after repeated
terms of imprisonment.
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Thi s o c ie t y (Thl~ Kpf1.A.A.) e c c o r-ciin q to its 1975 i\eport

faces f in au c i e I h e n d ic ap , In 197~,· it. r-c c o iv e d a gpant

frOIT: the gOVCi'I,!iiC::t 0 f on I y £2 r 000 to S',I f pi ement i-t c::

annual £50TC':'~\ e n n u e l ()\'erhead expenclit,_.re. It is the

!ish of its ex e c uc i 'e s e c r e t.e r-v tflal.- it i s the time that

tit stat", s h ou 1d -tukc over the w e f f e r c 0;- cx-vpr- i SOl1c •..•s

if the rate of rE'cic3ivism is to be: reduceci in the I igh..Jc ••

of de c l i n in q p u b l ic in .ct',=st. The e x e c u t.Lv e s e cr-e t.er-v

needs to be +o l d that so iety w i ] I not a l locate its

scar-s e l~eSOUI~C,-~S to th is o s p e c t; of c.or-r-e c t; i on un less

there are dernoo s t.r-e tc d r-c s u l t e in tcrrr.s of quantii:utive

impr-o v e mc-nt e in ernp l o y me n t; and r-eductions in recidivism.

As yet, the con c e p t u a! be n e fit s 0 fin com e rna i nten an c e

during post ro l c e e c have not been demo"'ktr·aTed. The
A

prisoner r oma i n s a victim of a service that canno.t defend

itself and finds no justific<1tion

result.

by ~'ay of u sefu I



'") .-. ---+-

C"- '~CUiS i .:-.'\ A\D j.(::C'\·\\E~·:[,;;TI0\S------ .•.__ ... "'- ....•

exam; r.e t i on 01 t; L:
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•..•..cc::-~ ,-1;'~:J: C'::tfq e. ----- leaves the reader with no

ubt tha~~ does not regard the e x i 3T: ing c o r-r-e c t, ive r.ie c h i-
ry_~:.~isfactot'Y. it IS his c o n e i cic r-e ci o p i n i c n that it leaves a

t to be d c s i i-e d - that a l I the mo n e y , the material dl •.._! h1.HllCin r e s ou r->

that gave,' nme n t; e r-e spend i ng on "tr eatr:.en+-'~ o r of f e n d er- s ar e \va sted

think of trc3ting an o f f e n d e r- ;"hen t.he cond i t i o n s, that led hi III

thecomm i S5 i on of cr i me r e me i 11 as they \ -e r-e is to engage In fut i Ie

eEnglish p ro v e r-b 'p:~evention IS better than cure' endears itself

the cent f' a I ·t hefT,e 0 T my r e com IIIend n t ion s • Ins 0 c jet i e s I j k e 0 Ur s

~ethe explanation oT cause ~as arrived at elswhere and the preven-

ire and treatrr:ent program-nes devi sed there and then transplanted

l sewher e , we expect very I I.ttle hope in the d ir-e c c i o n o f crime

eduction. In countries ~here criminals are seen as people ~ho are

entally sick, the p r o qr-emm e IS individual i z e d treatment w i t h strong

nphas i s on p s y c h i e t.r-T c therapy. In other societies \.•here the expla-

ation ,is that relating crime to the fall of man, that man IS a sinner

hrough Adam, meditation and Bible reading are the prescribed methods

fmediation, prayers and all Jc at perate to rei igious life. vihere

thought to be del iberate, self-wi lIed behaviour, beating,

:'ogging e nd genepa I bruta! i ty become the genera I character of t.reat-

in societies ,,·here a cr+i mi n e l IS seen as no more different than

he none criminal, wh e r-o ·the cause is sought In "'chc s o c i e l conditions

fromwh i ch the criminal came, the mode of treatment changes dr-e s t Lc a l L,

he offenders are seen as victims of soc:a! conditions over most of'

\hich the individual offenders have no contr·o!. Social conditions

havebeen 'stressed i,r. deviant and de! i nqu e n t; behaviour. Thef~e IS no

~yto explain differing rates bet~een t~o groups of people such as

tribes, districts, races or nations other than to look at the social,

economic , educat i ona I and po lit i ca I systems operat i ng i r. the t •....-o

groups. It is sad but true that at th~ moment there I s I i tt I e be i ng

done in the direction of crime prevention - vaccinations go around

the country givIng protection against measles small-pox, cholera etc

but I itt I e I s even done t.o protect groiv I ng up ch i I dr-e n from the wor ~d
I

of crime.



urban ar c a s , it : S v.c l I k n o w n that the bu I k of all theft. and the

[or it y of ~'C1P"S and horn',ciclEs tak~ place In slums wh i c h a :commo-

e the hl'<"'l,ched of t'h('> 2.C1rtl. - the u n e n.p I o y e d , the under-emp I o y e d ,

e under f c d , the uneducated a n d gencl',,"! l v , those h'ho have I ittle to

prou d of and happy In life - it f o l Lows 'chcl'cfore that if h'e have

dpal w it.h the CI'I"'(:' p r-o b l e rn s In the cities, it: ;5 to +h c slums and

rurban erc e s r h a r. \'JJ must focus OUf' attention. It must, be m c d e

ear that it. I S not th e gener a I pov e r=t y that c h e r-e c t er- i zes s Iurn

Ilers that IS the CC1USC of crime, it IS povert.y, substandard

ove r c r-o wd i n q , sexual pr-o mi s cu it y , alchoholism, broken

rriilge, I e c k of f e c i lit i e s for r c cr-e e t; ion 1 a ck 01' absence of goed

ucat ion , unemployment, congest:ion, neglect, 01nd culture conflict

I wor-k i n c, ":0scther Q!' the same indivudual lead -Cv a! ienation and

be h a v i 0 u r • I tiS th -t'cfore \,:i shfu I th i n !c i ng to th i nk and

o u+ s o l v es <,hut we are tl'cuting the o f f e n dc r+s by pull ing out

tiler In pr'ison for treutment o n d for' reformation

en the cond it ions that I ed to the i r- c r- i mi ne Ii ty r ema in uS there ,,'ere

products of our respective societies. In a predo~inantly

new member stands u greater chance of being a

iliolic, not because of his free wi I I but becuase of group process.

isisthe same thing ",'ith crime. In a society ~here violence IS

commo~ ~cthod of resolvin9 confl ict, the individual member has

o chance I.)';" c o n s i d e r-i n q altel'native co n d i t j o n s , One cannot be born

m.ong the ,,',asai and decide to behave I i k e a Chagga or Indian.

s-k.p
he fj rst -t:oh'al~ds p r:event j on of cr I me h'OU' d there fore necessar i I y

nvo Ive h' ide (}!I din ten s ; ve r e s e u r c h - wen e e d to k n o w \..'h y c e r t a i n

ype s of social s t ru c t u r e s arc fonducive to' certc::in types of crime.

e need to k n o w why for cxamp I ~~best i a I i ty I S sa i d to be +o n e

und along

why the Kisi i of Kenya are said to ha e extra!'
tV

~dinary high rutes of criminal behaviour. Reseurch ot the same

ext ent s h 0u I d bee art" i '..?, don i ntot h e e f f e c t i v e f\ e s s 0 f the c r' i mi n a I

law currently in force with a view -to ,de'ter~~ing wh c t h e r- e n y parts

of it should be repealed or ammended (eg bigamy, piracy e c c }, He

need to find out ho w language barriers, ill iteracy and poor c ornrnu+

exua I i ty
he coa st

IS

some groups of peop I e In \Yestern Ker,ya ...- why

reported to be more rampunt umong semi-arabs

ho01o-common a'1"on~J

general I y,

nicet ion , court del iSerations are related to the possible miscu-

rriage of justice. Emp i r j c e l researchl is urgently needed in the

vho l e field of 108\.: e n Fo r-c erne n t. to d e t.e r-mi n e the extent to which
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hs whol e system he l p s o cur b c r ! me, 0 t bet' his e i t. y,. i I Ire Ii1a In, a s

niel GI e s er- put I Like bu.s i ne ss \,' it hout

gnorancc of +h c extE"!!'I"t of -the:t"< p r-o f i t. s or
---------

bOOK keeping,

losses.

; n b I i ssfu 1

d .J.. f' • ~ ..L" .J..".L. t"ttempt COli! d be ma e a r; app I y I n9 a,";:) S-L.cm 0·[ cr--,,-<". I v e !'esL.! •...u Ion,

IS t',-, "- "'-ion w i t.h o u t; pl,nii...ive i rnp ] ications. "hie- c..~~""rt-ive

IS to direct the of~dnder to ards social responsibi Ity and to-

gaining othpr ronst~uctive atti~udes through making amends to

hose he hAS h'r0ngeJ by his cr i me. T:1ere is no element of suffer ing

n cr-ee t j vc restitution, the offender' is encouraged to strive and

~I.csure that he i rrpr-o v e s the c r-i me situation In Jche herdsboy \>/110

ets h i s C()hS destroy t.h e n c iqh b ou r-s crop IS made to replant the

n-den , \\Ii th proper adm in i s t.r- ot ion cr-e o t; iv e rest i tut i on shou I d be

aft r.lat i ve to i mpr i sonment.

the understanding gro~s that severity IS not the best method of

ntrolling crime p r o b o t.Lo n and parole shouid be encouraged. The

eason why they are- not present I y p o p u I or- I s that they arc hard! y

egarded as pun i shmen"t at a I I • If i'* has to succeed, it mus-f,te. be

esented to the offender as a pun i s Hrnen t; wh i ch perm its hi rn to

free from prison, but one which also makes demand on his

behaviour. The probationer should bc made clear about the

ertainty of impr i sonrnent of the demand imposed by the probat ion

entence ewe not met.

conbi nct i o n of any on a! I of the above susgestions w i I I go a

009 way In improving the present penal sys~em which as noted

ar! ier, ur gent I y cr i es for chunge.
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(Subsidiary)
19. (1) Prisoners eligible under these Rules

to participate in the earnings scheme shall be
classified in the following grades -

Grade A - prisoners who in the opinion of
the Commissioner are of exemplary conduct
and are skilled in their trade, and all
special stage prisoners;

Grade B - prisoners who in the opinion of
the officer in charge are of good conduct
and are semi-skilled in their trade;

Grade C - all prisoners eligible to
participate in the earnings scheme who
are not Grade A or Grade B.

(2) Promotions to Grade A shall be made by
the Commissioner and promotions to Grade B shall
be made by the officer in charge.

(3) Prisoners engaged in collective work
shall be graded in Grade C but may receive
additional payment for work completed in excess of
fixed task:

Provided that no such prisoner shall earn
more than a Grade A prisoner.

20. The rate of earnings in each grade shall
be fixed by the Minister.

21. (1) A prisoner on the earnings scheme,
other than a prisoner in the first or second
stage, may spend up to two-thirds of the total
of his monthly earnings upon the purchase of
tobacco ·and such other goods as may ,be allowed
by the officer in charge on the instructions of
the Commissioner; and the balance of the
earnings shall be placed to the credit of the
prisoner and the total credit shall be paid to
him on release.

(2) A prisoner in the first or second stage
may not spend any of his earnings, and the whole
of his earnings shall be paid to him on release.

PART III - MEDICAL OFFICERS AND THE HEALTH
OF PRISONERS

22. In every prison an infirmary or proper
place for the care and reception of sick
prisoners shall be provided.

53
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(Subsidia.ry)
23. Subject tv he dir-c~'oA~ o£ ~h~

irector o:f Medic' ..; I'vice ,d. EJc1.i4; 1
officer may depute a:n:y of hi .fuxJ.ctioD.s or
duties under this i-'artto an person -hom
he considers is suitably -ualiiie to carry
out such functions vI" (1 t~es.

'0 rei: of
medical
of'ficer to
delegate.

24. he medace.L 0 iicer s" all &t e
at the prison for ! _en a~ is r-e~p rlsi -1e
either daily or at reg" ar in t~l:vCi.ls.

edical
officer toatt~nd.
regula.rly

25. (1) Th e~ical £ficer h~l
ex ine a prisoner . e- he lo1lowiu
oce sians -

amination
of prison.ers

(a) on the p2isoner's ad~iB3i n to
prison;

(b) before the priso er is z-e~uir .1 to
undergo an clss" of la v r' u
more strenuou.s ature than ls.bour
that; he has eE:!l certified t-t to
undertake, and shall certify
whether the prisoner is to undergo
the labour;
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(Subsidiary)

Frequency of
ledical
examinations
and inspections

(c) before the prisoner undergoes
corporal punishment or any other
punishment likely to affect his health,
and shall certify whether the prisoner
is fit to undergo the punishment;

(d) during the course of infliction
of corporal punishment;

(e) before the prisoner is discharged
from prison;

(f) before the prisoner is transferred
to another prison.

(2) A prisoner due for discharge who is
suffering from any acute or dangerous
illness or who is so recommended by the
medical officer shall be transferred to a
hospital.

(3) If a prisoner is found to be
suffering from any infectious or contagious
disease, or to be in a verminous condition,
steps shall at once be taken to treat the
condition, and to prevent it from spreading
to other prisoners.

26. (1) The medical officer shall -
(a) See every prisoner at least once

every month; and
(b) see every prisoner held on a

capital charge or sentenced to
death or in close confinement every
day; and

(c) inspect the prisoners at work from
time to time; and

(d) at least once every month inspect
the whole prison, paying particular
attention to the cooking and
sanitary equipment in the prison.

(2) As a result of his examinations and
inspections, a medical officer may
recommend modifications in labour,
diet or punishment, either generally
or in relation to a class of prisoner
or in relation to a particular
prisoner.



Medical
Officer to
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11ental
condition
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27. (1) The medical officer shall advise
the officer in charge as to any prisoners
that should be transferred from the prison
which they are in to a hospital, mental
hospital or leper settlement.

(2) The medical officer shall advise
the officer in charge as to any prisoner
who should be released by reason of his
health being likely to be endangered by his
remaining in prison, or his being unlikely
to survive his sentence or being permanently
unfit for prison discipline.

28 (1) The medical officer shall keep
observation on the mental health of all
prisoners held on a capital charge or
sentenced to death and on all convicted
criminal prisoners serving a period of
imprisonment for three years or more.

(2) The medical officer shall report to
the officer in charge any case where he
considers a prisoner is mentally disordered.

(3) The medical officer shall submit to
the officer in charge in respect of every
prisoner held on a capital charge a full
report on the mental state of the prisoner as
soon after admission as possible, and again
after conviction, and again after the result
of any appeal against sentence is made known.

(4) All reports made under paragraph (3)
of this rule shall be in such form and shall
be forwarded to ~uch authorities as may be
from time to time directed by the Commissioner.



Rev. 1977 Prisons CAP. 90 55

29. The medical officer shall take all
measures necessary to prevent the spread of
infectious or contagious diseases.

(Subsidiary)
Spread of
disease.

30. The medical officer shall keep the
following books and records -

(a) a case book showing the name, disease
and treatment of every sick prisoner;

(b) a journal containing his comments and
the state of the prison and prisoners;

(c) a case book giving full details of the
medical history, cause of death and
treatment of every prisoner who dies
in the prison otherwise than by
judicial execution; and

(d) report from time to time on the nature
and quality of the food of the prisoners
both before and after cooking.

31. If the medical officer considers it n Vaccination.
necessary for the health of any particular prisoner
or prisoners, or for the health of other prisoners
or members of the public he may arrange for the
vaccination or inoculation of any prisoner or
prisoners.

PART IV - ACCOMMODATION IN Al~D GENERAL
MANAGEMENT OF PRISONS

32. (1) Prisoners shall sleep in
communal wards or in separate cells, as the
officer in charge directs in the case of
each prisoner,

(2) (a) Male and female prisoners shall be
kept absolutely separate from each
other and shall be confined in
different buildings.

(b) The wards, cells and yards where
women prisoners are confined
shall be secured by locks different
from those securing the wards, cells
and yards allotted to male prisoners.

Sleeping
accommodation.

(c) Women prisoners shall in all cases be
attended by women officers.

(d) A male prison officer shall not enter
a prison or part of a prison
appropriated to women prisoners,
except on duty, accompanied by a
woman nrison officer.
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(Subsidiary)
(3) Prisoners appearing to be under

seventeen years of age, whether male or
female, shall be kept apart as far as
practicable from adults, and confined in
separate buildings or a separate part of
the prison.

(4) The medical officer shall certify
the number of prisoners that may sleep in
one ward or cell.

33. The prison and every room and part
thereof shall be kept clean, and every
prisoner shall keep his cell, ward, utensils,
books and other articles issued for his use,
and his clothing and bedding, clean and
neatly arranged, as may be ordered, and shall
clean and sweep the yards, passages and other
parts of the prison as he may be ordered.

34. In every prison, cells shall from
time to time be set aside for the confine.ent
of prisoners undergoing punishment for prison
offences; every such cell shall be certified
as fit to be used for such purpose by the
medical officer.

55
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Search on
admission.

Manner of
search.

Prisoner's
property.
L.N. 166/1968.

35. Every prisoner shall be searched when
taken into custody by a prison officer, on
admission into prison and at such subsequent
times at the officer in charge directs, and
all unauthorized articles shall be taken from
him.

36. (1) The searching of a prisoner shall
be conducted in as seemly a manner as is
consistent with the necessity for discovering
concealeQ articles.

(2) A prisoner shall be searched only by
officers of the same sex as the prisoner.

37. (1) Subject to the provisions of
paragraph (2) of this rule, all money,
clothing or other effects belonging to a
prisoner which he is not allowed to retain
shall be placed in the custody of the officer
in charge, who shall keep an inventory thereof,
which shall be signed by the prisoner.

(2) All articles of a perishable nature and
all articles infected with vermin or otherwise
likely to spread disease in a prison, which are
in the possession of a prisoner on admission
into prison shall be destroyed.

(3) In any case where the clothes of a
prisoner are so old, worn out or dirty as to
be useless, the officer in charge shall order
them to be destroyed, and, in such case, on
the release of the prisoner the officer in
Charge shall give the prisoner clothing of a
suitable kind.

(4) Articles which in the opinion of the
officer in charge are too bulky for storage
shall not be accepted into the prison.

(5) On the discharge of a prisoner, all
articles of clothing and property shall be
returned to him unless they have been
destroyed in accordance with this rule.

(6) If any prisoner is discharged or
escapes ~rom prison and fails to claim his
property within six months from his discharge
or escape, or if any prisoner dies in prison
and his personal representatives or relatives
do not claim his property within six months of
his death. the officer in charge may, if in
his opinion such property is of no value,
destroy it, or if he considers it possible to
sell it he shall sell it and devote the
proceeds to the welfare of the prisoners in
the prison generally.
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(7) The provisions as to unclaimed prisoners'
property contained in paragraph (6) of this rule
shall apply to any unclaimed property within a
prison at the commencement of these Rules and
such property may be destroyed or sold, as the
case may be, at the end of six months after the
commencement of these Rules if by such time it
has not been claimed.

38. The name, race and tribe, age, weight,
and particular marks, and such other measure-
ments and particulars as may be required in
regard to a prisoner, shall upon his admission,
and from time to time, be recorded in such
manner as the Commissioner directs.

39. On admission into prison, every
prisoner shall have his fingerprints taken.

40. A long sentence prisoner shall be
photographed on admission and subsequently,
as required by the officer in charge, but no
copy of the photograph shall be given to a
person who is not authorized to receive it.

41. Every prisoner shall, unless exempted
by the officer in charge or the medical

officer, take a bath or shower on admission
and thereafter as ordered by the officer in
charge.

42. Every prisoner shall, on the day of
his admission or as soon as possible after
his admission, be separately examined by the
medical officer, who shall record the state
of health of the prisoner and such other
particulars as may be directed;

Provided that when a prisoner is received
too late to be examined on the same day he
shall be examined as soon as possible on the
next day, and in any case within twenty-four
hours of his admission.

43. Every prisoner on admission to prison
shall be provided in his cell or ward with
such information as to the rules concerning
the disciplinary requirements of the prison,
to earnings and privileges and to the proper
methods of submitting petitions to the
Governor-Gener ,and of making complaints as

- 0 food, clothing, bedding and other
necessaries.
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(Subsidiarj')
44. (1) The o~ficer in charge hall,

personally or th~ough such officer as he may
appoint, ensure s soon as possible after
admission into prison, an in any case within
twenty-four hours, that ever:y prisoner who
can read has read the info ation so provided.

(2) here a prisoner canno read or has
difficulty in understandi g the information so
provided, it shall be so explained to him that
he may understand his rights and obligations.

(,) A prisoner commit ed to prison in
default of paying a s of money or for want
of surety shall on dmissioA be inform of
the means whereby he may obt in his release.

ART V - T
45. (1) No prison officer shall punish any

prisoner unl ss uthorized t do so und.r the
ct or these Rules.

(2) No _ 1son officer h 11 delib r tely act
in a anne ..ealcul tad to provoke a prisoner.

(,) If a prison officer strikes or uses force
against a prisoner, he shall have the prisoner.
as soon as possible examined by the edical
officer, and shall i ediately report the incident
~o th6 offieer in charge.

46. (1) Subject to section,5 of the Act,
every prisoner shall be supplied with and shall
wear such prison clothin as may be irected.

(2) Additional or alternative clothing may
be supplied to a prisoner on the recommendation
of the medical officer, or by order of the
officer in charge.

47.(1) Every prisoner shall be supplied
•ith bedding adequate for warmth and h alth.

(2) Additional or .alternative b dding ay
be supplied to a prisoner on the reco sndation
of the medical officer.

57
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Cleanline s of
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bedding.
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48. (1) ~e clothes of a prisoner shall
be changed and washed at le st weekly, and
bedclothes shall be washed and aired as often
as the officer in charge ay direct.

(2) The prison clothing and bedding
discarded by a prisoner on discharge shall
be thoroughly washed, dried and disinfected
before being returned to store or reissued.

49. (1) Subject to the provisions of
section 35 of the ct, every prisoner shall
be entitled to a sufficient quantity of plain,
wholesome food, in accordance with Scale "An
in the First Sched~e to these Rules:

- Provid d the.t regard shall be had to the
mode and standard of lif of a prisoner
before he was a 'tted into prison and if the
officer in charge after consultation with the

edical officer is sati fi d that a prisoner
i not aceusto ed to the type of diet laid d
down in Scale "AD he may order that the
prisoner shall be given a diet in ccordanc
wi th Scale "B", Scale "on or Scale "D" in
such Schedule.

(2) A copy of the di t scales shall b
displayed in so e conspicuous part of the
prison.

(3) The diet of a prisoner who persistently
wastes his food ay be reduced by the officer in
charge atter obtaining the written advice of the
medical officer.

(4) prison'er order d penal diet sh 1
have substituted for his ordinary diet the penal
di t set out in the First Sched e to these

es unless the edical officer otherwise
reco ends.

50. (1) 0 prisoner shall under any
pretence whatever be allowed any spirits, wine,
beer or other intoxicating or stupefying drink,
drug or matter. except such and in 'such
quantities, as may be directed in particular
c ses by the medical officer by order in
writing •.

(2) ubject to these es, no prisoner
shall be allo ed to smoke or h ve in his
poas ssion any tobacco except in accordance
with rule 21 of these Rules and such orders
as m be given by the offic r in charge with
the approval of the Commissioner.
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(Subsidiary)

(b) second stage prisoners shall be
entitled to write and receive one
letter every four weeks, and to
receive a visit of twenty minutes'
duration every four weeks or to
write and to receive one letter in
lieu;

(c) third stage prisoners shall be
entitled to write and receive
one letter every three weeks,
and to receive a visit of twenty
minutes' duration every four
weeks or to write and to receive
one letter in lieu;

(d) fourth stage prisoners shall be
entitled to write and receive one
letter every two weeks and to
receive a visit of thirty minutes'
duration every four weeks or to
write and to receive one letter in
lieu;

(e) a special stage prisoner shall be
entitled to receive letters without
restriction, and to write one letter
every week, and to receive a visit
of thirty minutes' duration every
two weeks or to write one letter in
lieu.

(3) On admission, a prisoner shall be entitled
to write and receive a "reception letterlt and to
receive a visit of fifteen minutes' duration, and
on transfer to another prison a prisoner shall be
entitled to write and receive a It'transferletter".

(4) The Commissioner may, as a privilege for
any prisoner or class of prisoner, allow such
additional letters and visits as he maJ Qetermine.

(5) The officer in charge may allow a prisoner
to write a special letter and to receive a reply or
to receive a special visit in any of the following
circumstances:-

(a) The death or serious illness of a near
relative;

(b) Business or family affairs of an urgent
nature; or

(c) The arrangement of emploYment or assistance
on release.



60 c • 90 ( eVe 1977
( ubsidiary)
~an8fer ot
prison r to

nabl . to
be vi ited.

ostpon ent
of privileges
f letters

and isits.

Visits to
ick

pri o.c.er•

Con iti ns
r latin to
visit •

to

prison r d erously ill esire
n ar r 1 tive or fri nd, th

giv an order in writin
ot t t rel tiv~ or tri d.

57. (1)
be allo ed

hallot
o visi

e per ons
r at on ti •

vi its to pri on r s 1 take place
o wor g hours or the prison
such hour 8 the otfic r in charg

(3) rison ottic r or r d t il d by
th otfic r in charg , tog ther with int r-
preter in th c wh r the pri on otfic r

o n under t th 1 age po ,shall
b wi hin ai d he in during the whole
of ry vi it, unle s the officer in ch by

ord r in ritin therwi e irects.
rviae

1 v
y prison ottic r orderi vi itor to
ri n shall record. th r ot in

---..! ~:: --



Letters to
be read.

(6) 0 ex-prisoner shall be allowed to
visit a prisoner, except with the written
permission of the officer in charge.

58. (1) very letter to or fro a
prisoner shall be read by the officer in
charge or by a responsible officer deputed
by him and it shall be within the discretion
of the officer in charge or the deputed
officer to stop any etter on th grounds
that its c ntents are bjectionable or that
it is of inordinate 1 ngth; and in the case
of an outgoing lett r, the risoner shall be
informed and given the opportunity to rewrite
the letter.

(2) 0 prisoner shall be permitted to write
a letter to or receive a letter fro a prisoner
or an ex-prisoner without the permission in
writing of the officer in charge.
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59. (1) A prisoner who, after conviction,
has given notice of appeal shall be given
reasonable facilities to see his advocate
concerning the appeal in the sight, but not
in the hearing, of a prison officer.

(2) A prisoner who has been ordered to be
repatriated to a place outside Kenya shall be
given all reasonable facilities to see his
advocate and a representative of his country
concerning the order for repatriation in the
sight, but not in the hearing, of a prison
officer.

(3) Reasonable facilities shall be accorded
to the advocate of a prisoner who is conducting
any litigation, civil or criminal, to which the
prisoner is a pa~ty to see the prisoner with
reference to such proceedings in the sight, but
not in the hearing, of a prison officer.

(4) The advocate of any prisoner may, with
the permission of the officer in charge, see a
prisoner concerning any other legal business,
but shall see him in the sight and hearing of
a prison officer.

(5) The advocate of a prisoner may be
accompanied by another person under his direct
and immediate control for the purposes of
interpretation or the making of a note.

(6) For the purpose of this rule, "advocate
of a prisoner" means either the prisoner's
advocate himself or the advocate's clerk.

60. The provisions of these Rules relating
to visits and letters shall apply

Provided that:-
(i) an officer in charge may in his

discretion allow an unconvicted
prisoner to see relatives and friends
and to receive and read letters as
often as he considers desirable; and

(ii) A prisoner committed to prison in
default of the paYment of a sum in
pursuance of any conviction order he
is required to pay, shall be allowed
to have an interview with his friends
on any weekday during working hours
of the prison, or to communicate by
letter with them for the purpose of
providing for a paYment which would

(Subsidiary)
Visits by
advocates and
diplomatic
representatives

Visits and
letters of
debtors.



procure his release from prison, and every
such prisoner shall on his admission be
informed of this rule.

61. (1) On production of an order from a
magistrate, the Commissioner of Police, or
a gazetted officer as defined in the Police
Act, a police officer may, at any reasonable
time, visit a prison and interview any
prisoner for any of the following purposes:-

(a) identifying offenders;
(b) taking statements considered

necessary for any investigation;
(c) any other purpose authorized in

writing by the Commissioner.

(2) The officer in charge shall direct
whether a visit by a police officer to a
prisoner shall take place in or out of the
hearing or sight of a prison officer.

Visits by
police
officers
and
process
servers.
Cap. 84.
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PART VI - DISCIPLINE OF PRISONERS

66. Any prisoner who -
(a) disobeys any order of the officer in

charge or of any other prison officer
or any prison rule; or

(b) treats with disrespect any officer or
any person authorized to visit the
prison; or

(c) is idle, careless, or negligent at
work, or refuses to work; or

(d) uses any abusive, insolent, threatening
or other improper language; or

(e) is indecent in language, act or gesture;
or

(f) commits any assault; or
(g) communicates with another prisoner, or

any other person, without authority;or
(h) leaves his cell or ward or place of

work or other appointed place without
permission; or

(i) wilfully disfigures or damages any part
of the prison or any property which is
not his own; or

(k) has in his cell, ward, or in his possession
any unauthorized article, or attempts to
obtain such an article; or'

(1) gives to or receives from any person any
unauthorized article; or

(m) makes repeated and groundless complaints;
or

(n) in any way offends against good order and
discipline; or

(0) attempts to do any of the foregoing things;
or

(p) aids or abets the doing of any of the
foregoing things,

shall be guilty of a minor prison offence.

(Subsidiary)

Minor
prison
offences.


