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s The criminal process is not working as well as it
should. This is evident from the magnitude of the
criticisn levelled agzainst the Police, the judiciary and

"the prison authoritizs. The police in the way they treat

§
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suspects, an nvestigate cases. The courts in the manner
in which they execute their business. The prison authorities

the way they treat people in remand, whosc cases ax

o

tde

pending before the courtse This has the cumunlative result
that dangerous criminals escape liebility for their actions,
and innocent people get punished for acts they have not
committed.

A brezkdown and'analysis of the machinery of criminal
justice exposes intrinsic defects, which naturally call for
anjavevf ul of the systems. HNothirg short of an overhsnl
;éan bring it to the level that can restore public confidence
in it.

In the past, reforms of various kinds have been attempted
(by the Law Reform Commission, presently, among others) but
that proceeded on the false assumption that the system was
alright in the basics. The reforms attempted were therefore

/superficial, and so were the results attained.

It is important to restructure the machinery of criminal
justices DPeople do not have, and cannot be expected to have
6onfidﬁnce in a system which produces results that do not
reflect the vox populi and the socié; reality of the present
generation. The machinery was inherited from the colonial

governments, and in the colonial era, it was used to accultu-

rate and process the African towards "civilisation."™
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it is therefore curious that whole codes of colonial
legislation - the Penal Code, Criminal Procedure Code,
Evidence £ct - the list is long, have been retained, without

»
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any serious efforts to adant them %o the ngedz o

ndent, developing couﬁtry. The colonial legal system has
rémained more or less what it was in attitude if not in essence.
The colonial legal system saw law as the means of maintaining
order t¢ allow the colonisis to 1live in peace in their settle-
ments; Even the new post-independence governments and their
institutions (Judiciary, Administration, Parliament) are
premised on a law and order orientation, rather than on a
developmz2ntal one.

»

This appreoach to planning and administraticon has produced
unenviable
the result that the administration finds difficulty

in gégpeutiﬂg some of the fundamenial righils guaranteed 1n
Chaﬁter{?ive of the Constitution. Cn the other hand, the
factual inequality existing between the rich and the poor in
terms of access to resources, whether natural or industrial/
commercial, has had the unpleasant consequence that there are
a few rich people, and millions of poor people.

Whereas the poor are perpectually struggling to wrost
sqﬁe of that property and wealth from the hands of the few,
within the law, the law itself has not made it possible. Those
who are desperate, or simply impatient have resorted to extra-
llegal'means to acquire wealth. Thié is reflected in the high
rate of crime - crime with an eccnomi; element. Examples are

fraud, rovbery, theft, burglary, inmpersonation.



Justice has been defined as treating equals equallye.
Injustice as treating unequals equally. The Constitution
gays that arybody charged with an offence can be legally re-
presented. And that anybody charged with an offence other than
murder and treason may be admitted to bail. But poor people
cannot benefit from these guarantees. The results attained by

the criminal process are that poor people fair very bazdl

1
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?
whereas the rich come out unscathed.

Although the immediate solution would be to evolve a
varying criteria fof determining issves of bail and fines, a
lasting solution would be to bridge the gap between the rich
and the poor. Only then will these rights mean anything to
most people, since they would then be in a position to invoke
theme -

fyf?The commission of an offence makes a convenient starting
poi;t of the analysis, because the commission of an offence
entails the violation of a rule of lav. Chapter One examines
the nature of legal rules, what they are and what they seck
to achieve. The approach taken is that law is an instrument
of social controly, It is held by the most politically and
economically dominant group of the socicty, who use it in
ordering the social, economic and political life of that societye.

Chapter Two deals with the investigation of crimes and
the arrest of suspects by the police. The constitution demands
that suspects be treated as innocent, and should hot be subjected
to any punishment normally reserved for convicts. In this
Chapter, it is concluded that police and prison authorities do

not respect this principle, since they presume the guilt of



remanded people and treat them accordinglye.

In Chapter Three the concepts of fair trail, independence
and imnartislity of the courls are exawined. The argument
made here is that a trial cannot be absolutely fair due to
the negative operation of certair social phenomena. They
are, inter alia, dependence of the nour?s on the government,
due to the leverage  exercised by ‘the State on the indicinrr,
the ''class" bias of judges, stemming from the fact that judges
are appointed from a certain "class™ which thinks in a parti-
cular way. There are also other iseues such as inability
of remanded people to prepare and put up vigorous defences;
even where such defences exist. The effect of delay of the
process is seen as a prime cause of injustice and unfair
frial, amoﬁg otherss

In Chapter Four the iséue of wrongful imprisonment is
discussed. It is argued that wrongful imprisonment is evidence
of the inadequecies and imperfections inherent in bourgecis
legal systems all over the world, Kenya included. Evidence
is discussed, including examples as far afield as Japan and
Britain, to show the premises herein taken by the writer. Ihe

evidence hinges on wrong conviction and imprisonment.

The conclusion presents a summary of what are considered

as important points that crystallize from the discussions in

the dissertation. The conclusion forms the basis of the
recommendations attempted, which it is hoped, will be taken
note of ty the authorities, in their effort to build Kenya into

a more stable natione
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CHAPTER ONE LibRagy ~ =

The Role of Law in Kenvan Sdcietv

plays

The‘role law .“cannnt be articulated before =z

definition of law itself is attempted, DMany conflicting
theories have been offered by scholars to explain the
phenomenon called law, For instance it has been defined in
Marxist-Leninist terms as " a system of Jjuridical standards
and prescriptions expressing the will of the ruling class and
protected by the coercive power of the state," According to
t-is school of thought, law is not just a system of "standards

and prescriptions," it is the tool by which the social ard

economic status quo is maintained in order that the dominant

(ruling) class may contimie to exploit the workers and peasants,
This exploitation, it is argued, takes place when the

purchasers of labour power are the group of people who own

all the means of production in society, and Marx calls these

people the "bourgeoisie" or the"capitalist class", He calls

those who have efly t-eir own labour power to sell the "prolet-—

ariat" or the "working class,"

The concept of exploitation facilitated by the law, desc-
ribes the situation where one claas, by owning the means of
production, can determine both the conditions under which
another class can produce and the level of that class's
subsistence, By the economic power conferred by ownership
of property to manage the economy, the propertied class
dictates how well or i1ll the main body of citizens shall live,
Under capitalism, the capitalist class has precisely this
form of control over the proletariat, That contirol takes

the form of the ability of the capitalist class to determine



the value of the labour power which the working class sells.2

Jurists of the "free world" define law in differing
terms, Basicallv, seven different definitions, belonging to
seven schools of thought are proffered, The essence of the
nzatural law theory of the Natural Law School is that in society
there are two systems or classes of legal norms; positive law
and natural law, Positive law is the law expressed in legisla=-
tion or customs, applied in courts and administered by the
authority of the state,

Natural law on the other hand is divine law arising out
of human reason and the eternal principles of Jjustice, It is
inherent in all mankind and is the same for all peoples, as
opposed to positive law which is national in character, Natural
law emphasizes individual inherent rights which are immutable,
inalienable, They are given to man by nature and are incapable
of being taken from him by the state,

On this premise, capitalist relationships and private
property are built, The Bills of Rights or the Fundamental
Rights and freedoms have their foundation on this theory, It
is difficult, however, to define the content of this natural
law and establish exactly what norms are natural law norms
which are changeless.3

The School of Emmanuel Kant asserts that law is derived
from morality; a morality which is supreme and is not based on
the experience of human society or on historical or sosial
conditions and relationships, This law, expressed in the form

of the "categorical imperative," enjoins people to obey it



without reference to any considerations of advantage, interest
or expediency and regardless of their own propensities and sym-

pathies, Such fulfillment of the law must be motivated solely

1 ey
LAV

by respect for it, The leading principle of the/is the freedom
pf each personality, and the essence of law is that freedom of
one be compatible with the freedom of each and every one,

This doctrine reflects the class demand of the bourgeoisie
that every capitalist be granted freedom of economic activities,
among other freedoms, Like the theory of the Natural Law School,
Kant's theory reflects the class demands of the bourgeoisie:

freedom of private property, capitalist enterprise and freedom of

competition,
gsnerts
The Historical School of law that law is the result
of the historical process of legal development of what they call
L
the Vollzeist

or a "nmational spirit" or simply, spirit of the
people, Notwithstanding its name, there is absolutely nothing
"historical" about it, It is a reactionary movement, To Marx,
it is a school which legalizes the abomination of today because
it was yesterday's abomination, "The school which proclaims

that the outcry of the serfs against the lash is arebellion if
sage

u
only the lash is sanctified by long and a local product as

a matter of history,. .."5

The theory of Hegel emphasises the free will of the indivi-
dual which he calls the "subjective spirit" which manifests in
law through man's free actions, and the "objective free will"
manifests in the state which merges in legislation, expressing
the general will and at the same time defends the freedom of
individual will,

The result attained by Hegel is that the spirit - the idea



embodied in law - forms the relationships between people, For
not

example workers must work for capitalists/because the capitalists

have appropriated for themselves all the means of production, but

because such is the free will of the workers themselves expressed
WRIVERSITY OF NAMI®S

: + £ S o
in the contract of hiring, R

This theory of law lends philosophical support to the class
interests of the bourgeoisie in that doctrines such as private
property and freedom of contract are depicted as the realization

of freedom, Even Criminal Punishments which are all else a means

emploved bv the dominant class to-deal summarily with-its class

foes appear in Hegel's theory as a manifestation of the free will

of those subjected thereto,

Hegel is of course correct in his insistence that law is a
manifestation of will but not the general will, but the will only
of a single dominant class, Such class will, expressed in legal
norms guarantees expression of the individual will onhly on behalf
of members of the dominant class, For instance, freedom of disp-
osition of property is enjoyed by property owners, whereas for
those owning no property, such a norm merely forbids touching
another's property and therefore fetters the freedom of will of
the "have-notsmélearly , the law emanates from economic relation-
cships and it is not economic relationsships which emanate from

6

law,

The Realist School of law exhorts Jjurists to come down to
earth from a "heaven of ideas" and studv the real, living pheno-

mena as the foundation of Jjuridic cencepts,



This school sees the foundation of law as the interests def-
erded by the state, it sees law as nothing but an interest
defended by the state and which is inseparable from force,

These views are correct, but thev fail to include the
fact that the "interests" are first and foremost class interests,
to which individual interests are subordinzted, To the extent
that this school seés social interests as the interests of all
society, it is wrong, which undermines the value of this the}ry.

The Psychological School of law sees law merely as a psychic
phenomenon existing only in so far as it is experienced by
people as law by creating obligations to act in accordance with
emotion, Legal norms as expressed in statutes are said to have
no real existence, being mere figments of imagination, fantastic
notions described as "phantasmata¢"7 This school proposes
that evervthing people experience as law is law because of
that fact,

The major criticism of this theory is that law loses
all the features of a soclal phenomenon and varnishes from
' the domain of social relationships, It loses all semblance
of definiteness and dissolves in psychic experiences, This
theory must be dismissed as a manifestation of extreme idea-
lism, illusion or phantasmata, to use their term,

The last school of the Normative theory of law school
which comprises heterogeneous tendencies of Jjuridic theories
of the bourgeois, all of which derive law from some "higher"
norm of some sort which possesses its own independent force,

This higher norm 1s described by some as the "categorical
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imperative," "social solidarity" (the accord or unitedness
of all persons irrespective of class or social position to
perform their obligattons which are everyone's mission) or
the "grund- norm" from which all norms derive their validity,
This school emphasizes the law that "ought to be" as opposed
to the law that "is" (natural law),

The major criticism of this approach is that it is idea-=
listic in character, since it is isolated from real life,
This theory does not explain the origin of the higher norm,
neither does it explain what causes the law to be what it is,
It merely concentrates on the gquestion of validity,

A1l these attempts at a definition of what law is can be
dismissed as failing to answer pertinent questions such as
why people set about to create legal norms, and why these
norms have one content and not another,

The Marx-Lenin Theory however answers these questions
in a scientific and most satisfactory manner, And it is the
one used to analyse Kenyan Society vis-a-vis the law, It says
that a legal norm is an obligatery rule of humean conduct as
ohe of the manifestations of the social life of human beings
which is a phenomenbn of the real world, subordinate to the
law of causation, This theory regards legal norms as instru-
ments of the class struggle in the hands of the dominant
clessy as a means of compelling people to carry out the will
of such dominant class, It explains that law is created to
safeguard capitalist property because capitalists constitute

the dominant class having the authority of tve state at their



disposal, It is to their advantage to make secure in their
hands the riches thev have seized, They do this by instiga-
ting the enactment by parliament (a bourgeois institution)
of laws whose measures or effecis, which are binding’ not
due to any mvsterious force that is inberent in them, but
because behind themstands the exceedingly real authority of
the state with its police force, army, courts, prisons,

A gualification is necessary though, lest the picture

of how law 1s framed be presented as a simple and stark affair

class

of incessani/struggle; that by no means is the case, Not all

legislation is designed to further class interests directly

by imposing the will of the ruling class on the population

en messe, Much law i1s "neutral" in the sense of being des-
igned to govern the relations of people in fields with no
strong element of class conflict, where indeéd the actual
provisions of the law would be just as useful, and no more
significant, if they were the opposite of what they are, For
example the traffic law directs wheeled traffic to keep to the
left while on the roadsjy; but there is no class interest dir-
ecting traffic to the left, What is true, however, is that
the rules were developed in accordance with the ruling-class
view of what is best for the society - in this particular case,
motoring,.

’ It logically follows that to view all law as a tool of
exploitation and domination en block by the ruling class would
be a mistake, But what is of interest here is that bodv of
law that is designed, and/or tends to have the effect of aiding

struggle.

class And much of the criminal law which is directly



the concern of this dissertation, is not neutral in the sense
outlined above,

It was stated earlier that the law emanates from, and
therefore is a product of economic relat\onships. The econo-
mic base of any society determines the character of the super-
structure, The superstructure is made up of ideas, instituti-
ons and relations, The ideas of a society may be legal, poli-
tical, religioms and others, Law is one of the superstructural
features, Hence a feudal economy has a feudal system of law
supporting it, a capitalist economy has a capitalistic legal
system, If it is therefore proved that Kenva has a capitalist
economy, then its legal system can be said to be a capitalist,
bourgeois legal system and Marx's analysis of what role law
- plavs in a capitalist society will apply to it,

Going back to the superstructure, it has been shown that
law is one of the superstructural features, Like the state,
it had its birth in the origin of private property, Engels
has said :

"Because the state arose from the need to hold class

antagonisms in check, but because it arose, at the
same time, in the midst of the conflict of these classes,
it is, as a rule, the state of the most powerful, eco-
nomically dominant class, which, through the medium
of the state, becomes also the politically dominant
class, and thus acquires new means of holding down
and exploiting the oppressed class .,, the modern
representative state isan instrument of exploitation
of wage labour by capital,"8
The state Fngels is refering to is of course a bourgeois state;
a capitalist state, And the law he is talking about is
bourgeois law, And he says that the ecoriomicallv dominant
class uses its economic power to transcend the realm of

commerce and enter and dominzte politics as well, That enables

them to manipulate parliament, the courts, the police - which



become tools &t their beck,

Is Kenya a bourgeois state then? Is it a capitalist state?
Are its laws bourgeoisie lgws? Does power and wealth recside in
the same hands in Kenya? The answer to all these questions is
in the affirmative,

Kenya claims it is a2 non-aligned state, That is, it
claims that it is neither capitalist nor socialist (Marxist).
It its Sessional Paper No 10 of 1965,9 it says that it follows
e political and economic svstem it €8118African Socialism,

Describing Maxxian Socialism and laissez-faire capitalism as

systems that have failed, it dismisses them as irrelevant

and inapplicable in the Kenyan or even AfricanContext, It says :
" Thus African Socialism differs politically from
Communism because it ensures every mature citizen
equal political rights and [_it differs | from capitalism
because it prevents the exercise of disproportionate
political influence by economlc power groupsS," 10

While it does not deny the existence of economic power groups
in Kenya (and naturally , also, the political groups as well)
it does not sav how African Socialism or by what mechanism it
prevents or can prevent the "exercise of disproportionate
political influence" by the ruling class or group in this
country, It is hard to see that such mechanisms exist at all,
This means that whereas Marxism or Socialism or Communism is
distinguished and out-lawed, capitalism is not, since the
attempt to distingdéh it from African Socialism fails ab initio,
The attempt to distinguish capitalism from Africam Socizlism
can be said to have been an inspiration which to date has not
been achieved, And under the present economic and political

system, it is not capable of achievement,



In actual fact, the dominant economic class in Kenya is
also the most dominant political class, And according to
Hon, Martin Shikuku, 99% of the present parliament was elected
due to the economic as well as political muscle of this class,
He has said, "I asked Wgnanchi to vote these rich people out
of parliament in the last elections, But they were bought,
some of them with five shillings and they voted them back,"lt
And what kind of law can be passed by such a group if not law
that favours that class? To the extent that African Socialism
has failed to prevent such things as Shikuku is talking about,
it is not better then, or different from capitalism,

The paper further asserts that the economic system
adopted in Kenya is "an African Political and economic system
that is ,.. African, not being imported from any country or
being a blueprint of any foreign ideology ..."12

It is submitted that Kenva has no economy it can call its
own, it being part of the larger world capitalist economic order,
Kitching, confirming t-is view, and who has no doubt whatsoever
about it ;savs :

" OnethiDg ic certain, Kenva is an inteXgral part of the

world capitalist system and the implications of this
are that its development prospects are strongly over-—
determined by those of the system as a whole, and that
autonomous development (even of a capitalist sort) in
even partial opposition to international capital would

be bought at a high price for the bulk of Kenya's
people,"13(b)

If one can believe Kitching, and one is infact inclined to do

so, then it appears unrealistic to talk of Kenya being absolu-
tely sovereign, having and enjoying full and unmitigated auto-
nomy in its internal affairs, if some decisions come from the

- metropolitan-Bonn,London,New York,
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One example will suffice to illustrate this particular
point, Sometime in 1983, mamufactures of detergents and toil-
et soaps, particulgrly the Fast African Industries\Limited,
unilaterallv decided to hike the prices of their products, ar=
guing thev were not making profits, There was a hue and cry
from the ordinary population hardest hit by such price increases,
The Govermnment ordered a restoration of the old prices, but
almost immediately the commodities disappeared from the market,
the mamufacturers threatening to suspend production alﬁogether
unless they were allowed to make "reasonable" profit;:xb%he
government had to bow to the demands of the manufacturers by
allowing a certain increase in the prices but not to the level
attempted by the manufacturers, After a short time, the prices
were raised to the original mark proposed by the mamufacturers
where they have remained ever since,

It needs no emphasis that most of the capital that has been
used in financing governmental activities, and even the private
sector, comes from the internmational capital hbuses of the
metropolitan, And as Bitonye says, both rightists and leftists
have now agreed that foreign investment as foreign aid has
"strings attached," that no company however benevolent its
designs may be, can hazard its capital in a foreign country
unless it stands to benefit overall by such action.lb These
companies come here to trade and makRe profits, As the

manifesto of the Communist Party clearly states :

.

" The need of a constantly expanding market for its
products chases the bourgeoisieover the whole surface
of the globe, It must nestle everywhere, settle
everywhere, establish connections everywhere,"15



Theyhave come here to exploit, make profits and if these profits
are to be realised, thev must be repatriated out of Kenva to the

metropolitan, The right climate, a "hospitable climate" for
-

investment must be created by the Kenyalzuthorities, This has
resulted in a state of reliance and dependerce on foreign

capital, Eshiwani makes this same point when he savs :
"The reliance has actually crystallised in a conscious
effort on our part to intexrgrate, our country, by all
means including law into what political scientists
term neo-colonialism, or international capitalist
svstem, as per politico-economic scholars, (bmphasis
in the original). Of 1late, we have passed laws
(or made regulations based thereon) that have helped

this process of inteaxgration with the so-called

metropolitan countries, Tax laws have expanded

incentives with special attractions to foreign

investors, Commercial laws on their part have

made provisions to them ,.,., for repatriation of

profits ..."16 (Ephasis added)
It is therefore surprising that in the face of these realities,

the sessional paper without anv attempts at disguise claims

that an African Political and Economic Svstem, that is, African
Socialism must not rest for its success on a satellite relation-
ship with anv other countrvy or group of countries.17 It seems
that the paper has sounded its own death knell,

One other conspicuous failure of African Socialism is its
failure to eradicate anti-social behaviour which it defines as
the sepding of needed capital abroad, allowing land, the basic
means of production, to lie idle and undeveloped, misusing the
natioﬁ% limited resources and conspicuous consumption when the
nation needs savings "are examples of anti-social behaviour

that African Socialism will not countenance,"



It is difficult to see that conspicuous consumption for
example, can be eradicated within the present framework of the
law, Ministers and top govermnment employees, and others, are
given lavish residences, loans to epable them to buy cars and
then paid motor car bagic all swances to enable them to run and
maintain the cars, The ministers emphasize their importance
by living in mansions and riding everywhere in motor-cades
'which outdo in size and magnificience those of their former
colonial masters,'

Cars are a great status symbol. Canspicuous expenditure
and ostentations living by the elites has gone too far - it
widens the rift between the elite and the man in the stree‘t.18
In other words, it emphasizes class differences,

Another factor that proves that Kenya is a capitalist st -
ate is its policy on the ownership of property, It recognises
that ownership of property is the critical factor in economic
organization but it rejects the Marxist doctrine of state owne-
rship saying owner-ship is not an absolute indivisible right
subject only to complete control or none, It opts for a svstem
where, first, wages and income policv recognises the need for
different incentives as well as an equitable distribution of
income, second, techniques of production combine efficiencies
of scale and are coupled with diffused owhership, and lastly,it
recognizes various forms of ownership - state, co-operative,
corporate and individual - that are efficient for different
sectors or that compete with each other provided only that the

form promotes the objectives of government ,..,19



State ownership of certain means of production was a

. revolutionary step in the right direction, but there apparently
is a tendency to abandon it and hand over all ownership to
individuals, This can only be seen in terms of capitalism
versus socialism, State ownership is a device used by social-
ist states to diwest individual property owners of their
propertv rights, The fact that in Kenya the process seems to
be reactionary, that is, vesting propertv in individuals
indicates that capitalism (private property) has intergrated
itself fullv in Kenya,

Socialism, it should be noted, arose as a critique of
capitalist society's tripartite evils : exploitation, injustice
and oppression, Sgcialism is also a protest against capital%
two most important features - its coercive hierarchv of autho-
rity and its distribution (or non-distribution) of - Dproperty,
These two features appear to be based upon and are safeguarded
by law, People have tended to emphasize their inevitable
hostility to these two features by attacking law, which they
see together with private property as either the cause or the
symbol of human misery,

This point has been advgnced very succinctly by The Saint
Simonian-Bazard, :

"If, as we proclaim, mankind is moving toward a state in

which all individuals will be classed according to their

capacities and renumerated according to their work,
it is evident that the right ¢f property as-it exists,

mist be abolished,’ Pecaiuse.by giving to a.certain.clzss

of men the chance to live-on the labour of others-and in

complete ldleness, - it -preserves the exploitation of ohe

part of the population, the-most useful one, that which

works and produces, in favour of those who only destrov...

The ordinary people of Kenya do not know that these ideas are

w20



I "Marxist," "socialist" or Communist," They probably would not
care if thev were. What they want is justice and equity in the
distribution of what thev call " the fruits of independence"
or the "national cake", But as long as goods are not distributed
in equal shares, there is no way to distribute equal shares of
justice, The rich can always hire the best lawyers as long as
there are lawvers for hire, The rich are able to avoid the
harsh treatment of the law far better than the ordinmary citizen,
The non-availability of those "fruits" has led to emergence
of a mentality, especially amongst the poor that to steal is not
criminaly it is a liberation of property. People cannot steal
what is theirs, That stealing is criminal and also immoral is
not in qimestion, It is however immoral to punish people who
steal because thev have to survive somehow, It is especially
immoral if the group that metes out the punishment is the very
group that has deprived the "thief" of his means of survival in
anhonest manner,
It is becoming increasingly clear that economic crimes,
that is, crimes against property, are more prevalent amongst the
poor than the rich, It is also true that these crimes carry the
highest penalties, The law, especially the criminal law seeks
to curb these activities, It is not surprising then that most
people that get arrested for contravening provisions of the criminal
law are poor people, In other words the law is used to regulate
conflict or class - struggle to make sure 1t does not exceed
certain limits which might threaten the very existence of the state,

Engels, commenting on a similar situation has said :

"The state is therefore, by no means a power forced on
society from withouty; ... « Rather, it is a product of
society at a certain stage of development; it is the




admission that this society has become entangled in an
absolute contradiction with itself, that it has split
into irreconciliable antagonisms which it is powerless
to dispel, But in order that these antagonisms, classes
with conflicting economic interests, might not consume
themselves and society in fruitless struggle, it became
necessary to have a power seemingly standing above
society that would alleviate the conflict and keep it
within the bounds of "order," and this power, arisen out
of society but placing itself above it, and alienating
itself more and more from it, is the state, "21

The state uses the law to regulate class conflict,

The ruling class recognising that capitalism 1s both harsh
and repulsive has attempted to humanize and socialize it in
order to legitimate it to the Kenyan masses by using what has
been described as quasi-individualistic, quasi-social ideology
of Bentamite Utilitarianism and piecemeal social engineering.22
(The sessional paper No 10 of 1965 obviously falls into this
category). The increasing social visibility of public law
somehow revolutionizes private law and its ideology of free-
enterprise and freedom of contract of middle class culture, This
has resulted in a concern for the interests, the rights and the
dignity of the poor and underprivileged, It explains the appea-~

rance of such institutions as Labour Unions, Workmen's Compensa-
tion Schemes,and Hosgpital Insurance Funds to name a few, The
Government has rationalized this, albeit in crude temms, as follows:
"The economic Systems in actual use throughout the world
today bear little resemblance to either model| Marxian
Socialism or laissez-faire capitalism] ., The Industrial
Revolution quickly led to the social protest of which
Marx was a part and this in turn resulted in sweeping
political and economic changes asthe systems of the world
adopted to the new state of technological change, Political

democracy was achieved, private property rights were
diluted; ...




the state accepted increasing responsibility for eocial
services, planning, guidance and control, taxes were
made progressive to distribute benefits more widely,
Capitalism did not-evolve into Marxian Socialism as
Marx had predicted, butl was lndeed modliled 1R
directions that larx might well have approved,"23

The conceit displayved in this passage is unbeliavable, To
claim that private property rights have been "diluted" or
"diffused" to an extent "Marx might have approved" is a

reductio ad absurdum of the facts, This conclusion is not

only absurd, it is totally false,

Kenya is a capitalist state as has been shown above, and
the law plays the role it plays ﬁn all capitalist states, that
of effecting social control by the rulers, resolving disputes,
arising out of the class struggles going on in the society for
the control of instruments of production and for maintaining

the social and economic status guo,

Some people say there are no well defined classes in Kenya,
at least in the Marxist sense, These people forget that Marx
emphasized the importance of the relationships of the classes
and not the classes themselves, And he said that basically
thewe are two classes 1n any capitalist society : the class
. that exploits, which owns all the means of production which he
called the "bourgeoisie", and the class that is exploited - the
working class which is called the "proletariat,” |

In Kenya there are those who rule and those who are ruled,
The rulers by no means use their power impartially for the
benefit and protection equally of all groups that make up Kenyan
Society, Nor are their servants, including the legislators,
judges and lawyers, in any sense neutral, They govern in their
own interests, which theyv profess to believe, and perhaps some-
times do believe to be identical with the interests of the whole

communinity,



The next chapter attempts to show that due to mainly
economic factors, legal process oppresses those that it
handles instead of elfuring justice and fairness, It shows
that when the suspected person is sent to jail awaiting
trial}he is oppressed, and his constitutional rights are
violated but because he has no power’he cannot vindicate
those rights, This makes the constitutional guarantee
that persons arrested are presumed innocent until proved

or until thev plead guilty, largely illusory.
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PRESUMPTION OF INNOCENCE :

The concept of presumption of innocence of accused as well
as detained persons is based on the rather obvious fact that, it
is the courts that have been empowered to settle disputes among
citizens and disputes between the state and the citizens, Until
a court of law finds any person guilty or unless, and until any
person pleads guilty before such court, that person shall be
presumed innocent and is entitled to be treated as such,

It is the view of the writer that in practice, this is not
always the case, The first people to violate this principle are
the police, It is therefore appropriate at this stage to examine
the police as a social institution, their duties and objectives
with a view to establishing whether what thev do to suspects and
accused persong‘which in actual fact negates the presumption is
inevitable or a matter of choice on their part, This chapter
falls into two parts, Part one deals with the activity of the
police vis-a-vis the public and part two with custody before

.trial or pre-trial incarceration,

POLICE PRACTICES :

A majority of citizens of this country are averse to police
operat;ons and policemen generally, They cannot talk good of
them, Thej hardly ever invite them to social functions, The
police, on their part restrict their social contacts to other
members of the police force and their families, One could say

that police society and the general community are mutually



exclusive in relation to each other, As any human institution ,
police do make mistakes in treir dealings with the community,

and one would expect that the community would be free to

criticize them, but this is not the case at all, They enforce

a policy of refusing to discuss police business with civilians,
They do not entertain criticism,

The effect of this isolation is that people do not trust
them enough to tell them their peoblems unless they must, They
do not assist the police by reporting cases to them, And they
even hide or destroy evidence which would otherwise be useful
in a case being investigated, For instance the writer remembers
a case where a thug beat up a policeman who was trving to arrest
him and ran awav with his gun, The community, ®xem where the
thug came ffom,/¥%%d to produce the thug and the gun or at least
the gun, but nothing happended; The police embarked on a "swoop"
which lasted several davs, The thug dropped the gun by the road-
side where it was found by an old man who, being the good citizen
he was, carried 1t to the police station, He was instantly
locked up and beaten, this time being asked to produce the thug!,

It is regretted that instead of regarding themselves as
friends of the community, law enforcement officers usually
perceive themselves as being in conflict with political and other
community influences, and they "protect" themselves from these
"hostile" forces by developing amd encouraging a form of
solidarity or brotherhood that encompasses all members of the
force, This solidarity has operated, probably more than any other

factor, to thwart reform of police machinery which would result

in a more efficient and positive social institution, This



solidarity impedes the ability of their supervisors or super-
iocrs to discipline fhe activities of subordinates within the
force,

Another factor that prevents or frustates efforts by
superiors to improve police machinery is what has been termed
as fraternity, Most senior police officers have risen to their
positions due to promotions within the police force, NaturalI%
they cannot be expected to divest themselves completely of
those fraternal loyalties that exist within police ranks, This
disability on their part weakens their authority or even desire
to insist that rules and procedures be followed regardless of
the situation, In practice, what happens 1s that they fit the
rules and procedures to the situation,

In situations where a citizen complains of police miscond-—
uct, fellow policemen would try to cover-up evidence, to protect
the criminal and senior officers try to "understand", So the
metter ends there, The citizen is earmarked as a troublesome
person and he will be a wanted man even for mipor transgressions,

Ruth Brandon while considering this matter has asked,

" Is the first responsibility of the officer in
charge of a police station towards his ownh men,
or towards the public ? How can he expect his
men to retain any enthusiasm for their work, if
he keeps rejecting potential prosecutions just
because some rule or procedure was not observed
to the letter by his officers ?",

Police need very little provocation? to demonstrate their power
in the use of physical force or violence, in cases where some
disrespect from members of the public is indicated, But as
‘w’eistart3 cbserves, disrespect for the police has never been

recognised by the law as a legitimate justification for the

use of force or violence, Yet many policemen display the



attitude that force can be, and in fact they do apply, it, to
gain deference, to impose punishment and for other reasons
that exceed the bounds of legality,

The instruments of force, as symbolized by the gun,
truncheon (baton) and the riot gear (helmets, shields,sticks
and of course the teargas canisters) which are provided by the
state itself are freguently used by them to enhance their own
authority, The legality of some of their activities is
questionable,

And there is very little protection left to the citizen

because ‘even basic laws like the constitution that :
"protect basic liberties are freighted with epicycles
that may faseinate analysts of a scholarstic bent but
no one else ,,, the police, to whom the rules are
supposed to speak ..., after all have a job to do,
They do their job as they see it, with an eye cocked
at the law but their minds - and their hearts - elsewhere,
For all the rule making and remaking, the behavior
of the police in a criminal situation has not changed
very much in its essentials, "4

No justice can be expected then, in a criminal situation inspite
of what the consitution says, Policemen are a conservative
entity who like to keep to the beaten track, Any deviation from
the pattern that has been charted by practice backed with
experience is a radicalism they can do without, Weinreb is of
the view that courts have not dobe much either by their rules

or deécisions to change police behaviour @Rd gttitude, He says

"We have grown uncomfortably familiar with the discon-
tinuity between the rhetoric of the law and the
practical realities of law enforcement, Purporting to
affect what the police do, courts render their decisions
confident that the police will manage, The police for
their part listen respectifully ... and then go to work
ees in the same old fashion,"5

The courts in England in the last century, concerned about the
large mumber of allegations against police promulgated the

Judges' Rules to guide them when questioning suspects and

taking statements from them, Though the rules are not "law"



they have acquired respect and judicial notice even in this
country, But the police hardly ever comp}y with them, Harry
Street has reproduced a letter written by an English policeman,
which summarises the mentalitv of not ohly English policemen
but even their Kenyancounterparts,

"Though the Jjudges fondly imagine that their rules
are carried out to the letter, they in fact very
rarely are, All sorts of avoiding action are taken
or otherwise the percentage of detections would be
more than halved ... (T)he said avoidance causes
policemen to commit no little perjury in the boXeee o
The ignorance of the ,.. public neutralizes the
Judges' Rules , When we deal with an educated man
who knows his rights we have-had 1t : unless-.-we have
outside evidence enougn, o

The police are obsessed with detection, In fact they see as
their model officer one who is actively engaged in upholding
substantive as opposed to procedural law by apprehending those
who ¥iolate it and disdain. authority,

Assuming that Kenyan police do their verv best and can

do no more, then inevitably certain duties of the police must
ve
be taken awav from them and/vested in another organ, As things

are at present, society has to chose between law and order amnd
rule of law,

"The police .in a democratic society are required to
maintain order and to do so under the rule of law,

As functionaries charzed with maintaining order,

they are part of the bureaucracy, The ideology of
democratic bureaucracy emphasizes initiative rather
than desciplined adherence to rules and regulations,

By contrast the rule of law emphasizes the rights of
individual citizens and constraints upon the initiative
of legal officers, This tension between the operational
consequences of ideas of order, efficiency and initia-
tive, on the one hand and legality on the other hand
constitutes the principal problem of police as a
democratic legal organization,"7

A discussion of the criminal process characteristically and
inevitably takes the form of a conflict between law and order

as shown above and individual human rights, Too often the



public is heard demanding tough measures against criminals
and crime, and at the same time protest against what thev
regard as encroachments by the excutive on their fundamental
rights anifreedoms as set out in the constitution,

The state in dealing with this problem has reiterated th e
argument that freedom is a fundamental right, but that freedom
cannot be enjoved in a "lawless", "fetterless" society, That
freedom without law degenerates into anarchy, Hence the
inclusion of the Public Security Act within the constitution,
By that the government has chosen public order as more impor-
tant and worth preserving at any cost, In the words of
Professor Ghai and his colleague McAiuslan,

" Tt is hard to escape the conclusion that the Bill of
Rights has had 1little impact on government and
administration in Kenya, Public orde®? rather than
human rights remain the dominant theme of the
government,"8

To maintain law and order, police have been vested with
astronomical powers of search and entry9 and arrest on mere
suspicion, They can detain a person for questioninglo and
they can use force, even if it results in death, to effect

an arres‘t!11

To say that these powers seek to maintain law and order

is not emough,law and order for whom ? 1In chapter one, it

was said that law seeks to maintain the status quo, That is

exactly the order that is sought to be maintained, Any activitv

that might endanger or change the order (status que) establis-

hed by the ruling class for its own continued dominance arnd
safety would be met with the power of the police, That explains

why law and order takeSprecedence over human rights,



That also explains why)though the police violate funda-
mental human rights, apparently no serious action is ever
taken against them by those who have the power to so so,

0f course Xenyans have not taken all that lying down, They
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have protested. The police have been labelled by the courts=<

and also in parliament as "trigger-happy" and they"shopt-to-
kill“13 suspects "gp sight“?& As it is, the police force has
grown into an institution of fear, feared by many people,
including members of parliament who supposedly have given the
police their authority in their enactments,

The class role of the police is perhaps best seen when
they are investigating crime, and not Jjust enforcing the law,
They are engaged in as it were, a constant "war" against crime,
Guided by that premise, the rules of law and public discussion
about the law are concerned above all/%%ggbehaviour of the
policé, What thev can and cannot do in an encounter with
someone who may be involved somehow in a crime,

Such an encounter crystallizes into a contest between the
authority of the police representing the state and the autonouy
of the private person, Resolution of this conflict by the
court, supposedly an impartial agent, takes the form of a
balance between those contending forces which in effect comes
down in favour of one or the other of the parties, There is
presumed to be legal equality between the parties and winning
or losing entirely depends on facts and merits of the case,

It must be emphasized, however, that in practice, such equality
. does not exist, that the state by virtue of its resourges and
leverage on the police and the courts has the ﬁpper hand, as

Brandon suggets :



"It must be remembered that when the police prosecute,
the whole might of the state's resources is on their
side(15) and they almost always win,"16

It has already been said that police seem to over-emphasize
the importance of detections and convictions, Perhaps that
is the only wav their superiors can determine how hard-working
they are, And thev reward them with promotion, Brandon wonders
"Whether or not promotion goes by convictions in the
police force - and this is always indignantly denied -

nobody can tell me that a good record of comvictions
ever did a policeman any harm,"17

Probably fuelled by the incentive of gremgiionpolicemen have
demonstrated that thev can go to any lengths to obtain
convictions, like piercing a prisoner's genjul:alsj'8 to make

him "talk", This behaviour was commented upon in R V Kaperere
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s/o. Mwaya~~ as follows

",ee the zeal which generally prevails to detect offenders,
especially in cases of aggravated guilt and the strong
disposition which is often displayed by persons in
pursuit of evidence, to magnify slight grounds of
suspicion into sufficient proof ..."

may be the basis-of a good record of comvictions but at the expense
of the liberty of innocent men and women, which is highly immoral,

if not criminal,
Lastly, police have adopted their own standards of legality

that are different from the courts, perhaps to justify what they

do, They see law as unrealistic and their own view of social

reality as more appealing, more practical, That mav very well

be true, There are in fact many contradictions and even gaps in
the law, Some laws are simply obsolete, But the fact remains
that the police are not adequately trained to update the law,
Even for trained people like lawyers, magistrates, judges, the
growing complexity of legal rules and regulations-makes it almost
impossible to become familiar ith all forms of conduct that

have been declared criminal or offensive;



The activity of clever policemen who attempt to plug
"loopholes™ in evidence must cease, It has been said,

" There are some damm £ood CODPS ..ee 1t Jjust
happens that Holcomb doesn't come within that
classification, Lientenant Tragg of Homicide
[Department | is a square shooter and a smart man,
Holcomb is a moren who will frame a prisoner if he
thinks the man is guilty, He actually doesn't
thirnk he's doing anvthing wrong, He simplv thinks

he's aiding the.cause of Jjustice, that there is
a loophole in the evidence and it's up tTo him as
a good, clever cop, to plug that loophole, <0

From the foregoing discussion of police activity, several

points and conclusions emerge, Thev are listed below :
It is clear that the police, by the verv nature of their
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training, academlc abilities, disposition and experience
are better at maintaing law and order,at emergency operations-
traffic, accidents, than the investigation of crimes, gathering
evidence and the actual prosecution of offenders, |
They should not prosecute people they have arrested because,
obviously, thev are interested parties. ThiSis against the rule
of natural justice that no man shall be a Jjudge in his own
cause, sometimes expressed as nemo judex in causa sua, For

~

instance they gather evidence, They decide whether to prosecute

or not, In most cases, they are the prosecutors, The police
are only human, "They would find it difficult to resist the
temptation to try for a comviction at all cests, After all

" g good record of convictions (n)ever did a policeman any

harm!" iy OF MA

e R A &
Police cannot treat with dignif&nand respect, persons who
thev sometimes must subdue by force and who pose a lot of danger to
them. Of course it should be a matter of pride on the part
of all police officers not to be provoked by misbehaviour on

the part of others, and to maintain the highest possible



standards in the treétment of those in their charge, But there
is a big difference between what "is" and what "ought" to
happen,

Preciselv because they are not Jjudges, police cannot behave
as if thev were; that is, Jjudiciously, with discretion, self-
restraint and consideration when dealing with suspects arnd
accused persons, To them oppression of suspects seems inevitable,
Society should therefore not impose on the police standards of
judicial behaviour which they must ignore in practice if they
are to do the Job society wanits them to do, In the alternative,
they should not be asked or allowed tTo do work to which society
wants Judicial standards applied,

Police cannot help concluging that a man is guilty if the
evidence they have seems enormous to them, Of course by so doing,
they violate the rule that a person is presumed innocent until

proved guilt’-



PRE-TRAIL INCARCERATION

The constitution, in S,72 safeguards personal liberty,

It states that no person shall be deprived of his personal
liberty except in . instances where the law authokises such
deprivation, Whenever a person is arrested or detained

under the exceptions stated in S,72, he is entitled to be
informed as soon as is reasonably practicable, in a language
that he understands the reasons for his arrest or detention,
Where a person is arrested or detained and he is not released,
then he must be brought before a court within twenty four hours
and where this isnot possible, as soon &8s is reasonably pract-
icable, Once the person has been brought before a court, he
cannot be further detained except by order of that court,

It is clear from the many exceptions attached to S,72 that
freedom or liberty is not an absolute right, But there is a
certain minimum content of liberty, the irreducible minima,
which no 1law may take away, It is proposed to examine the
presumption of innocence 1in the perspective of liberty,
because innocence and libertycomplement one another, If a person
is guiliy then he may be jailed ( that is, his right to
liberty is cancelled), “f he is innocent he should be
unmolested,

Section 77(2) of the constitution provides :

"Every person who 1is charged with a criminal charge

(a) shall be presumed to be innocent until he is
proved or has pleaded guilty,"

The process of criminal trial should have as its sole purpose
to inquire into the guilt or innocence of the accused with a

view to releasing and -exonerating him if innocent or to convict



and purnish him if guilty, But certain acts committed by the
state thpough its servants have the effect of punishing
innocent or supposedly innocent people awaiting trial, One
such act is detention or custody of accused persons in jail-
whether police custodv or remand prison, The horrors of

jail have been summarised thus :

" Jail, The vervy name is used to strike fear in the minds
of children, And the reality is at leastazs bad as the
thought., DNot Jjust for murderers and robbers, but for
thousands of others who have done nothing more serious
than argue or fight a little too vigorously with their
wives or friends or succumb to a moment's temptation
to take something thet did not belong to thep, Or
may be thev have done nothing at all, One does not
have To be gulltv of anything To land in jail, Only
to be accused ... o You stepout of The pPatrol Car ... o
You are ordered here, then there, Your clothes may be
taken and the innermost parts of your body subjected
to sedaching hands,"22 (ag

A visit to a remand home or prison, even an interview with a
defendant in custody would not leave any doubts whatsoever
that remand prisons and police €ells are terrible places
where no human beings ought to be confined, One mav not be
going too far if he invoked section 74 of the constitution
which proviqis that no person shall be subjectkto torture or
to inhuman/égérading punishment or other treatment, The term
"other treatment" appears to indicate that the categories of
punishment or treatment that is prohibited are not closed,
téat is, the 1list is not exhaustive, This means that the
courts can in appropriate and suitable circumstances extend
the 1ist, It possiblv could not have been the intention of
the legislature to draw a conclusive and exhesusive 1ist of de-
grading or inhuman treatment, Had it been so, then the terms

"gther treament" could not have been included.



If that is so, then the courts are entitled to apply

the ejusdem -generis rule of interpretation to include

confinement in an overcrowded cell with an evil-smelling
toilet bucket at one corner in the category of puRllishment
or treatment that is clearly inhuman and degrading,

Detaines are housed in over-crowded cells, Police
never stop arresting people because their cells are full,
This is contrary to sections 72(5) and 77(1) and (2) of the
constitution which by implication means that accused persons
should not be subjected to any form of punishment or treat-
ment that is reserved for convicts, This ig& because they have
not been adjudged guilty,

It is submitted that pre-trial incarceration is a form
of punishment which an accused persohn suffers even before his
case 1s heard, As has been stated, the police feel

"It is their Jjob to keeDL_he accused | in custody before

trial if this helps to protect the community from the
rick of further crimes ,,..%"22 (b)

It should be appreciated that in purporting to "protect"
society from anticipated future criminal conduct of dangerous
defendants, by keeping them in Jjail and off the streets, the
police presume the guilt of the accused, Surprisingly, the
presumption of innocence is thereby reverged to mean ohne is
presumed to be guilty and is treated as such,

Wegg - Prosser Charles commenting on the plight of deta-
inees has saidg

"In some countries, the rights of people who have been
arrested receive very little recognition either in
theory or in practice, Unconvicted prisoners can be
left in custody for long periods and may be cut off
from all contact with the outside world, and denied
access to family and friends, or legal advisers.
They may be subjected to serious neglect and ill-
treatment, or forced to phvsical or psvchological
pressures to confess to offences of which thev are
innocent or to provide information to incriminate
othersee. 0"23



It is the view of the writer that Kenya is one such country

where all these things happen, It is a fact that cannot be

disputed that in Kenv%}police détain people for any length

of.time 2k and their families and friends, and even their

lawyers are denied access to them;25 They are sometimes

tortured26 to provide information to incriminste Others.27
" If adeguate guarantees against abuse are or can be

made available in a practical sense, much might be
said in defence of detention pending investigation

Lgnd triai}. It is a necessary evil, But as things
stand, detention conflicts with the constitutional
provisions to the effect that individuals who have
committed no wrong shall be absoldtely ummolested,"28

- Most unfortunately these guarantees are not "available", at
least not in a "practical sense," They exist only in the
constitution under sections 70-85, They are not available,
because were they available, the police would not violate
them with impunity as they do, since their actions would be
challenged in the courts, As it is, they very rarely are
challenged and even on the few accasions that they have been,
the action invariably fails, What can one expect anyway
since one must report police misconduct to the police?

Even if it were to be assumed that these guarantees are
~ available in a practical sense, the majority of citizens,
except for the relatively small class of elites are so
ignorant of the law and their rights that they do not know
that they can challenge the legalitv of police action, As
far as they are concerned, the police are the law and one
may not argue with the law !

Harry Street has blamed written constitutions for this
saying that Professor Dicey, successive British Goverbments and

judges speak disparagingly of written constitutions, (It is



ironic that Britain insisted on her ex-colonies, Kenya inﬁiuded,
having written constitutions), Thev say that it is useless to
have documents which are merely high sounding catalogues of
freedoms phrased in language so inescapably vague that that

the little man who finds himself in the hands of the police
derives no benefit from them, What counts, they say, is

whether judges can give a man a fair trial, whether procedures

like harbeas corpus are readily available to him, 23

The writ of harbeas corpus is provided for in the consti-

tution in S, 84(1) and (2), and also in section 389 of the

Criminal Procedure Code, The latter says

"The High Court may whenever it thinks fit direct -
b) that any person illegally or improperly
detained in public or private custody within
such limités be set at liberty,"
Lord Denning has defined harbeas-Cerpus as follows :

" The writ of Harbeas Corpus enables the court to
order that whoever is being detainsd be brought
before the court to determine whéther the detention
is lawful, if if is not, the detainee will be
set free at once, This is the source of the rule
of law which states that any person arrested must
be brought before a court of law within 24 hours."30

In Kenya, this important right or safeguard against arbitrary

detention is not "readily" available in a"practical sense"
_since only the High Court is empowered to issue the order

of harbeas corpus, literally, "produce the body," The High

Court sits permanently at only a few places in this country,3l
Another reason why the writ is not readily available to
the ordinary man is that it is a prerogative order, and like
the other prerogative orders (Mandamus, declaration,eertiorari)
it is a discretionary ordér that can only be issued if the
court or judge feels 1ike issuing it, But in England, unlike

in Kenya, the idea of liberty is considéred so important that
any person can stop a judge inthe street, call at his private

residence at midnight or interrupt other court bfusiness to

make an application for harbeas corpus and the judge would




entertain the application, Lo
There is no evidence that this is the case in Kenys,

In fact one can imagine what would happen if a citizen

attempted to intercept a judge in the streets, or if he

burst into the chambers and pleaded that so and so was being

illegally detained ! The relatively few applications that

\

are made are subjected to long and drawn-out arguments for

or against their is

m

Nce,

[9\)
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Detention of unconvicted persons,

"guite apart from subjecting a man who is presumed
innocent to a prison regime, mekes it more likely
that will plead guiltv, more likely that he will
be convicted despite a plea of not guilty, and
more likelv that if convicted, he will receive
a custodial sentence," 32

Quite apart from subjecting a potentially innocent man to a

prison regime, detention has other ill-effects, The detainee

is likelv to lose his Jjob, that is, if he had one and his
familv would suffer)eSpecially in the case where ‘he is the
sole breadwinner, as manv Kenvarn families indeed do depend
on the man to provide all their needs,

In the case of adolescent defendants, (and even adult
defendants) who turn out to be innocent, humiliation and
injury to morale and reputation may occur, Orfield, talking
about custody of minors says :

"The paradoxical situation is that the criminal law
now takes account of immaturity after conviction by
providing special refo*matorles but takes no account
[Br very little accounT] of 1mmatur1*v before
conviction, The paradox is all the more striking
when it is remembered that before conviction the law
is deesling with adolescents presumptively innocent,

manv of wnom will be-adjudgeéd innocent-ani most 6?
whom will not be sent. to-prison,"33

From the above account, and also from accounts of prison
inmates, life in prison is better and more regular than life

remand, In prison, one gets a place to sleep in, (with a

in



blanket) three meals a dav, soap and water, medical care and
others, In remand there are no blankets, people are crowded
into small rooms, they do not wash, do not receive medical
attention unless the court orders so,

It does seem that convicted prisoners get relatively
better treatment than unconvicted prisoners, Yet those
convicted are those whose guilt has been uroved ! Whyv should
people who are presumptively innocent be trecated as if they
were worse than criminals ? It does seem, at least to the
writer, that the aim is to "break" the resistanceof the defe-
ndants so that thev do not put up a vigorous fight or defence,
To "break" people mprally and then purport to give thema chance
to explain awav their "guilt" is a mockery of Jjustice,

This discussion has tried to show that presumption of
innocence is largely theoretical, that in practice there is
no such presumption, People who are unfortunate enough to be
arrested in connection with crime are treated as if they were
already guilty, This seems to make court process irrelevant;
The next chapter attempts to show that the verdict in a case
. is reached irrespective of the innocence of the accused - that
the process does not really base its conclusions on truth but

on expedience and formality,
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ATIR HEARING, INDEPENDENCE AND IMPARTIALITY
OF THE COURTS . : - ¢

In the last chapter, it was found that a person is
presumed innocent until proved guilty, It was also shown
that according to the law, punishment is only reserved for
convicts, not defendants, The only institution empowered
to decide on the guilt of any person is the court, not the
police or the public, This means that whenever an allegat-~
ion or imputation of guilt is levelled against any person,
that person must be allowed time and facilities to defend
himself, SHIVERS | .

Condemnation before trial, eSpébiallyyﬁy the police
(" he was caught red-handed, so he is guilty") or the
public ("mob justice" or more accurately,"mob—injﬁgtice")
is not just illegal, it is contrary to principles of natural

justice, one of which states that no person should be

condemned unheard : audi alteram partem - 1iterary, do not

decide the girl's case until vou have heard the bov's, or
simply, hear the other side, The maxim was discussed at

ahs
length by Justice Megarrv in John V Rees. He said

"It mav be that there are some who would decry the
importance which the courts attached to the obser-
vance of the rule of natural justice, 'When some=
thing is obvious', thev may say 'why force every-
body to go -throug- the tiresome waste of time
involved in framing charges and giving an epportunity
to be heard ? The result if obvious from the start,!?!
Those who take this view do not, I think, do them-
selves Jjustice,  As everybodv who has anything to do
with the law well knows, the path of the law is
strewn with examples of open and shut cases, which
somehow, were noty of unanswerable charges which, in
the event, were completely answereds of inexplicable



conduct which was fully explained; of fixed and

unalterable determinations that, by discussion,

suffered a change, Nor are those who pause to

think for a moment likely to underestimate the

feelings of resentment of those who find that a

decision against them has been made without their

being afforded any opportunity to influence the

course of events,"

A hearing is an absolute necessitv, There can be no compro-
mise to that right, Is& it enough that a hearing is granted?
A hearing must not only be given, it must be fair, Even the
racist, oligarchical regime of South Africa can boast of
granting hearings to Africans,

This chapter attempts the question whether a hearing
can be fair in view of the fact that courts are manned by
fallible human beings who come from a particular class and
who, naturally, cannot help favouring that class and champio-
ning its interests, Matters are made much more complicated
by the system used in resolution of disputes which emphasizes

rather
power, money and influence./than truth and justice,

Kenya's system of criminal Jjustice, and indeed the svstems
of all Western Countries is the adversary - accusatory system
which manifests itself in a law-suit, A law-suit is a kind
of war, it is "mimic warfare," A law-suit is, like a war won
through "stratagems" and "tactics" resembling "skirmishes" in
a battle, Going to court means submitting quarrels to a court
for decision, as a substitute for @rivate warfare,

The main business of courts then is trial and decision
of specific disputes, The Judge presides over this duel and
ultimately pronounces his verdict which for the winning party
confirms legal rights and for the loser, legal duties - unless

there is a further appeal, In other words, a legal right is a

law-suit won, and a legal duty a law-suilt lost !



For justice to be aone
a game of skill with iils peculiar rules, its methods and
techniques - has to be conducted fairly, The quality of
the verdict in a trial depends whollv on the degree of
impartialitv and disinterestedness of a judge in the case
before him, There can be no fair trial before a Jjudge
lacking in impartialityv and independence,

When is a judge impartial ? If "bias" and partiality
be defined to mean total absence of preconceptions in the

mind of the judge, then no one has ever had & fair trial

pre
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and m one ever will, The human mind, even at infancv
h

not a blank piece of paner, People are born wit
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ions, and the process of formal and informzl education,
the companv one keeps, the attitude of the judge to relirfion,
social, economic and political problems and issues of the day
and place-in short, a Jjudge's personal philosophv creates an
attitude which affects him in Judging situations, an attitude
which prcCedes reasoning in particular instances and which

by definition is a prejudice.2 Impartiality and independerce
must therefore not be defined in sociological but in legzl
terms, The constitution5 defines a fair hearing as one in
which, first the accused person is presumed innocent until

he is proved or has pleaded guilty, second he is informed of
the nmature of the offence he is alleged to have committed,

he is allowed time and facilities to prepare his defence, he
is 2llowed legal representation and one in which an interpre-
ter is made available To him free of charge if he does not
understand the language used at his trial, The same section

outlaws, inter alia, retroactive legislation and punishments,

[

and'double jeopardv,' cpy OF MAIRDE
weivERSH '

F\RRAS



Wy, ; )
' ~HSHLY O

i INA
Thinking of impartiality, one sh&ﬁ@@ﬂfherefo!e not have
the tendency to

" concentrate on minute psychological and sociological
examination of the man on the bench, If he owns
stock in corporations or went to a protestant -
'prep' school or grew up in a large kastern City,
can he be 'fair' to trade unionists, Roman Catholics
or Western Farmers ? Do licencing administrators
favour their cousins or discriminate against the
husbands of their wives'enemies ? Does the
surreptitious hand of graft, influence or
advancement tuck lucrative gifts into the folds
of the 3judicial robe ?"4

Although such sensational suspicions occasionally lead to
prosecution of a wayward official, thev do not realistically
chart the main stream of problems incurred in maintaining
impartialitv, The fact is that on the whole, Jjudges genuinely
attempt to disregard their own personal philosophies and

attitudes and to decide cases on an objective basis, but it

is certainly not possible for any human being to completely

detach himself from his personal philosophy or that of the

class to which belongs, This was proved to be so at the end

of chapter one where it was stated that the ruling class

governs in its own interests which it professes to believe

and perhaps sometimes does believe to be the interests of

the whole community, but which of course is not,

Apart from the need for impartiality, a court also needs
to be independent, Bv this is meant, independen&t of the
government (executive and the legislature), A judge should
not be told by anyone what wverdict he should reach in any
case he is hearing, 1In theory at least, judges are protected
from any threats whatsoever, and their security of tenure is
guaranteed by the Constitutionm’ itself. They cannot be

removed from office except for misconduct or inabilitv to



il Li‘““"‘iki‘ y

perform functions of their office and only through very

stringent formalities,

: . T s O . .
In Minister of the Interior V Harris~, Justice Schreiner

said that the independence of the judiciary can only be

ensured and maintained if the courts are manned by full-=time
judges trained in the law’are outside party politics and have
no personal interests .in the czses which come before them, and
judges whose tenure of office and emoluments are protected to
make them feel free to decide cases without fear or favour,
They should not seek to please the government or any group

in the government, Thev should do Jjustice even if that results
in embarrassment on the part of the authorities,

174
In Rex V Wilkes', the state refused to reveal certain

vital information in the trial of Wilkes the defendant, who
was a member of parliament and who was charged with treason,
He had been convicted by the lower court and he appealed.,

The state in refusing to disclose the information said it was

privileged to do so, Lord Mansfield in his judgement said :
" The constitution does not allow reasons of state to
influence our judgement: God forbid it should....
We must not regard political consequences howsoever
formidable they might be, if rebellion was the certain
- consequence, though the sky may fall (fiat justicia,
ruat caelums eeee 1 Will do my duty unawed!s8

Nearer home,it has been said that judges "should not be influ-

enced by onerous factors, In criminal cases thev should not

convict or acguit because thev believe that a particular verdict

will please the government, In civil cases thev should not

consider the relative importance of the.parties or the political

consequences of their decision, Their Jjob is to find the

facts and apply them to the relevant principles of law"9



Fine sentiments, but to what extent do courts applv
these principles ? There is evidence that thev do not alwavs
apply them, and that is especiallv so in cases or disputes
with a class content, JIn other words the courts respect and
apply these principles in so far as,and to the extent that
the disputes before them are not those in which the ruling
class has interests,

4

A cace in point is the Sundstrom ca565'O in which the

High Court at Mombasa convicted a Fireman Avprentice on board

the U.S.S. La Selle on a charge of manslaughter after the

accused had pleaded guiltv to the charge, He was released on
® bord of Kebis,500 on cobdition SHat He kept Whe peace for Hhe
next two vears while in the United States ! The court totallv
disregarded a long line of cases in which the defendants had
almost alwavs been sent to jall for between five and seven
years on similar charge, There was a public outcrv against
the sentence and the then Attorney General, Mr, James l*‘arugu
admitted in parliament that even he was not ;ﬁisfied that
justice had been/%%gghat case.11

Although it is not clear that the U,S, Government interf-
ered with the proceedings, it is clear from the judgement that
the Commanding Officer of the ship sent a letter to the court
which the judge said "strongly influenced" him and for which
he was verv grateful, Neither the contents of the letter nor
ité purport are disclosed in the judgement, but what else can
the letter sav if not that the Officer and the entire U,S, was

sorrv for what Sundstrom had done, but really Sundstrom was

not or had not been a bad bovy previously; If the Officer was



commenting on any aspect of the case, which undoubtedly he
was, then he was acting as a witness of some sort, and he
should either have been called or should have availed him-
self for cross-examination on his evidence !

The public, especially the "Kenyvans of African Origin"
from whom the victim was drawn criticised the judge of having

been influenced by, inter alia, racial considerations,

corruption and incompetence, The government quietly retired
or declined to renew his contract, probably in response to
public criticism of the Jjudgment which had tarnished the

reputation and standing of the Jjudiciary,
p ¥
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In the case of R V Mwithaga 5

the accused was charged

with assault and malicious destruction of property, After

being locked up for three davs in the police station without
being charged, the defendant heard for the first time the
substance and the nature of the offence he was alleged to

have comm;tted7in court, The case was scheduled to be heard

the same day and his counsel (fortunately hired by his family)
objected)saving he needdtime to take instructions from his

9lient and the client needed time to raise a defence, Thecourt
overruled/%%%ence counsel and went ahead to hear the case despite
an appeal to the High Court over the same issue,

It was clear, at least to the defendant and his counsel,
that the Trial Magistrate was partial and was takfhg directions
from some other person(g) , and the defendant being a politician
could not help thinking that his political opponets were up

against him, Since the behaviour of the Magistrate appeared to

him7suspect, he reguested his counsel to have the case transferred



to another court, Counsel duly made an application to that
effect, but the same Magistrate rejected it, saying that
was "delaying tactics",

Request for bail so that the accused could prepare his
defence arnd also present his nomination papers in a by-election
in which he was supposed to defend his seat, and which was
coming wup that week was also refused, The defendant was
finally convicted on all charges and sentenced to serve
various sentences, the highest being two years,

Although the court of appeal13 agreed that the case left
an unsavoury mote, it refused to interfere with the sentence,
The court agreed that this was & minor case between a man and
his wife, at most a domestic affair, that the prosecution had
taken verv long to come to a decision to prosecute, the
offence having been committed nearly two vears back, to be
egact twenty-two wonths and that the defendant should have
been allowed more time to prepare his defence, But the court
said it was satisfied that no miscarriage of Justice had taken
place,

This. case clearly shows that the criminal process was
being used. by a section of the ruling class to supplant another
section of the same class, probably because the defendant had
betrayed his class, Dr, Ooko-Ombaka has dealt exhaustively

with this phenomenon.qh

It is therefore unfortunate that the
court supposedly impartial and independant failed to exercise
its independence by refusing to be used in the manner that

it was,

lv\ RV Mﬂtai15 bias was displaved by the admission of

evidence of character intended to show that the accused was



a person who disdained authority, was a leftist - oriented

radical who had been sent away from the Universitv for her

=

"radical activities," Thi

n

admission was contrary to the

provisions of the Evidence Act, Although the magistrate

(n

claimed that he was not influenced by the defendant's back-
ground, it is difficult to explain why he admitted the
evidence in the first plece, He said :

"In passing however, 1 must mske 1t absolutelv clear
that in coming to all the aforesaid findings, this
court hzs ignored and excluded and has not taken
into account at 211, the deceased's past background

and her behaviour at the school, the college or at the
Universitv of Nairobi,"

The High Court agreed that the evidence of her past character

was of a prejudicial nature and should not have been admitted

I~

in the first place, but it went on to sav :

" ..o after due consideration, we agree with counsel
for the Republic that the admission of evidence in
guestion while improper, did not in fact prejudice

or influence the mind of the magistrate, since he

was at pvains to correct the matter in this judgement,
e are satisfied again that the admission of this
evidence did not occasion failure of natural Justice,"

With respect, this reasoning is erroneous since it only found
that there had not been a miscarrizage of Justice proceeding
from the presence of actual bias, The principles of natural
justice, which fortunatelv the court bound itself to respect,
demand that there should not only not be actual bias, but even
an appearance or likelihood of bias,

"The apprearance of bias is regarded as seriouslv by the
supervising court as is actual bias, the judge who
appears to have or who has a bias may have most excellent
and upright motives and mav not in fact allow his
Judicial discretion to be impartial in anv wav by the
vitiating "interest", but the courts will still find
there has been a breach of natural Jjustice, It is of
fundamental importance that Justice should not onlv
be dome but should manisfestlv and undoubtedlvy be seen
to be done,"16
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Perhaps it is not a coincidence that the trial meagistrate in

Mutai's case was the same one who tried Mwithaga,

-+

From the foregoing, it mav be concluded that Jjustice and
fairness are concepts that are so musbh related that thev are
sometimes used interchangeablv, But what is Justice ?

Lord Denning has said that the nearest one can get to
defining Jjustice is to sav that it is what the right-minded
members of the community - those who have the right spirit
within them - believe to be fair.17 But who decides that a
person is right-minded or is not ? Justice is an abstract
concept, it is dvnamic - neither static nor well - defined,

In other words it is subjective since it only exists in the
minds of the people, Men's views of what is right and what
is wrong, what is fair and what is not, what conduct is
healthy and what is harmful, have always been subject to
change,

law

The law, especially the criminal/has as one of its objects
the regulation of conduct of the individual so as to protect
society from the ill-conseguences of anti-social conduct,

What is considered anti-social and therefore undesirable, must
correspond with the ideas of the people as to what they
consider just in anv ‘particular set of circumstances,

Sociologists have found as a fact that people will respect
rules of law which are intrinsically right and just and will
expect their neighbours to obey them, as well obeying the rules
themselves, but thev will not feel the same about rules which
are unrighteous or unjust,

But good law per se does not produce fairness, It should

be administered Jjustly, It has always buffled jurists whether
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law is or cshould be administered according to principles of
justice, or Justice should be administered according to law.
Lord Denning and Justice Akimnola Aguda (Judge of the High
Court of the Western State of Ntgeria, formerly Chief Justice
of Botswana) sav that the law should be administered
according to principles of Justice, For instance Denning
savs ¢
" T ask vou ...Din vour progress in the law, not to

rely evermuch’on legality - on the technical rules

of law - but ever to seek those things which are

right and truej; for there alone will vyou find the

road to Justice., When vou set out on this road, vou

must remember that there are two great objects to

be achieved, One is to see that laws are just :

the other that thev are justly administered, Both

are important, hut of the two, the more important

is that the law should be Jjustly administered, It is

no use having Jjust laws if they are administered

unfairly bv bad judges or corrupt lawvers,"18
The reason he gives for this proposition, which has been
criticized as being "cavalier", is that laws that are har$h
or unjust can be tolerated so long as they are administered
bv Jjust judges who can mitigate their harshness or alleviate
their unfairness, but a country cannot tolerate a legal system
which does not give a fair trial, Indeed what is the use of
‘holding a trial unless it is a fair trial?®

Law can onhly be just and its administration fair if each

and every persoh involved in its administration does his duty
conscientiously, diligentlyv and honestly, for as the adage
goes, "a chain is no stronger than its weakest link," which
means that the agencies and personnzl meking up the system
determine the amount of Jjustice or fairness that reach an

accused, And the morality of law is commensurate with that

of the system itself and the agencies that constitute it,
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To what extent then are- judges and other officers
engaged in law enforcement concerned with the Jjustness and
moralitv of their actions? Meost lawyvers, especially judges
have become mere technicians, spelling out the meaning of
words, <1hev conceive their role as not concerned with
morality or Justice of the law, but onlv with interpretation
of law and zlso its enforcement, Yet thev denv that justice
can be administered by computer ! At least a computer would
produce consistent results whenever facts are similar, Of
course the advantage of using human beings lies in the fact

that they are supposed to applyv good sense and not logic =
which Frank Jerome calls "mechanical jurisprudencef‘l9 A strict
application of the law may producé a result which appears or
actually is manifestlv uUnjust,

To determine the guilt or innocence of an accused, the
court has to get the facts of the case or issue, The key

word here is "fact", What is a "fact"? The Pocket Oxford

Dictionarv defines it is a "thing that is (known to be) true,"
Fact is "truth or realitv", Courts set to discover facts or
truth in a trial, The facts can only be discovered bv ‘conducting
'an intelligemt inquiry into all the practicallv available
evidence in order to ascertain as near as mav be, the truth
about the facts of the issue, But it must be borne in mind
that it is the "issue" that the court has to decide and facts
are the means or tools 1t can use to decide the case,

One would therefore expect that the bgest way of doing so
is by using the truth or investigatory method of inguiry, DNot
so., Kenyan cour?s use the contenticus or adversary method which

that
is premised on the notion/if the opposing sides each strive as
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hard as they can in a keenly vartisan spirit to bring

to the courts' attention the evidence favourable to such
parties, the courts would in the process discover the facts
or truth !

In the process of trving to persuade the court to
favour one side, the lawyer 1illuminatesfor the court nice-
ties of the legal rules which the judge might otherwise not
perceive, But the partisanship of the opposing lawvers blocks
the discovery of vital evidence or leads to a presentation of
vital testimonv in a way that distorts it,

There are also many other factors that lead to the
distortion of the truth, Thev include cross-examinat;on,
coaching of witnesses, partisanship of the witnesses, perjury,
"shock tactics" of lawvers,

Most lawvers seem to believe that cross-examination should
be used to cajole, intimidate and embarrass a witness called
by the opposing side, Frequentlv, truthful witnesses are
misunderstood when thev react nervously, which gives the
impression that they are either evading or intentionally
falsifving, An honest witness testifies in examinatioh—ine
chief without any problem, He answers questions put to him
promptly and candidly, makins a good impression, On cross-
examination, his attitude changes, He suspects that traps
are being set for him, He becomes hesitant in answering even
the most elementary questions, often asking that questions

be repeated,

Lawyers prey on such witnesses and succeed in making it
appear that thev are concealing significant facts, An exper~

ienced or clever lawver uses all sorts of stratagems to
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minimize the effect on the judge of the testimonv disadva-
ntageous to his client, even when he has no doubt of the
accuracy and honestv of that testimony, He considers it his
dutv to create a false impression, if he can, of any witness
who gives such testimony,

An irritable but nevertheless honest witness can success-
fully be prodded into displaving his undesirable characteristics
in their moét Umpleasant form, in order to discredit him,

Frank quptes one Anthony Irollope who has said :

" One would natdrally imagine, that an undisturbed
thread of clear evidence would best be obtained from
a man whose position was made easv and whose mind was
not harrasseds but this is not the facty; to turn a
witness to good account he must be badgered this
way and that till he is nearly mady he must be made
a laughing-gtock for the court; his verv truths must
be turned into falsehoodsy so that he mav be falsely
shamed .,.; he must be confounded till he forget his
right hand from his left, till his mind be turned into
chaos, and his heart into wadewns and then lef him
give his evidence ,.."20 o

TIRRARY

Sounds a bit exaggerated but nevertheless true, Anvbody who

has sat for period in court would agree that lawvers terrorise
witnesses in various wavs, Theyeften shout at them, They demand

¢ . 2 . P
~answer "YES" or "NO", As if all quections can be answered by

a single ves or no,

Another trick lawvers use is their attempts to hide the
defects of witnesses who testify favourably to their clients,
Of course this is forbidden by law under professional ethics
for lawvers, but they do it, Thev caution irritable witnesses
to conceal their irritabilitv, the cocksure witnesses to sub-

due their cocksureness, In that way the trial court is denied

the benefit of observing the witnesseds actual normal demeanour,

and thus it is prevented from sizing up the .witnesseds accuracy,

Lawyers also use "shock-tactics," They reserve certain
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evidence till the appropriate moments, so thzat when the
testimonv is presented, it surprises the adversary who,
caught unawares has no time to seek, interview and summon
witnesses who would rebut the surprise testimonv, One
lawver once said, "of course, surprise elements should be
hoarded, VYour opponent should not be educated as to the
matters concerning which vou believe he is still in the
dark, Obviously the trap should not be uncovered, Indeed

vou mav caet a few more leaves over them so that vour

adversarv will step more-boldlv-on-the ,.,. ground believing

it to be solid,"

Witnesses too, contribute to this activity, They have o
natural tendency to regard themselves not as aids to the courts
bent on discovering the truth, but as the plaintiff's witness
or the defendant's witness, Of course this is understandable
since the court does not call its own witnesses, But such
witnesses can be an imped?ment o justice rather than aids,
As Fllot sayvs "a man who is informed that he is to be called
as a witness expects to see what the party who compliments
ﬁim b calling him claims he will see."27

Less scrupulous lawvers actually coach (illegal of
course) their witnesses to commit perjury, Scarcelv a trial
occurs in which some witness does not lie, Perjured testimony
often goes undectected by courts and therefore’often wins cases,

At least this was the case in Queen V Kenvatta and Others22

where the principal witness for the prosecution testified on
oath after being rewarded by the govermment of the dav, He
was given a place at a “ritish University and a job on return

home,
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The purpose of all these tactics is to.prevent the Jjudge
from correctlv evaluating the trustworthiness of withnesses
and to shut out evidence the court ocught to receive in order
to reach a sound decision, One 1is sometimes left wondering
in what manner advocates are officers of the court whose duty
is to help save the court from error and imposition, and to
aid the court to a proper determination of the law and the
facts, Once again that is merely an ideal, In practice,
advocates are interested in winning their cases, thereby

building up a good reputation for their firms, This in turn
means more business more money, l

Lawyers mav not be responsible'for such practices, The
blame lies whollv on the svstem which virtually compels the
use of such technigues as outlined above, The svstem treats
a law-suit as a battle of wits and wiles srd not an inguiry
into the truth, The stratagems outlined are therefore part
of the manoeuvres which lawvers are obliged to resort to to win
their cases,

Some of those manoeuvres mav appear to be tricky but
:under the present svstem;it is part of a lawver's duty to
emplov them because his opponent is doing the same -thing, and
if he refrains from doing the same, he is violating his duty
to his client, even if he knows his client committed the offence
with which he was charged,

Basically three prindples of law demand that this be the
case, First, is the principle that presumes all accused persons
innocent till proved guilty in a court of law, which therefore

means that the guilt or innocence of an accused is determined



bv the court and not by the advocate or the police or anv-
bodv else,

Second is the principle that an accused needs or is
entitled to a lawver to defend or protect his constitutional
rights,

Third even the factually guilty might be legally or
technically innocent as in the defence of insanity, The
lawver in defending the accused therefore at all times
presumeg the (1egal) innocence of his client,

Apart from the factors outlined above which have the
effect of circumventing the discovery of facts bv the courts,
there are also other factors which have the same effect on the
court, that is thase which prevent the court from reaching
a decision that is based on Justice and truth,

One such factor is delav of the criminal process, Prompt
court appearance, and prompt trial are constitutional
requirements, The constitution savs that a person who is
arrested and who is not released shall be broﬁght before g
court as soon as is reasonably‘practicable, and where he is
" not brought within twentv four hours of his arrest, the burden
of proving that the person arrested has been brought before a
court as soon as reasonably practicable shall be upon any
persohn élleging that those provisions have been complied wit‘n.z3

InRYV Shimechero,24 the defendant was arrested in

connection with an allegation of corruption, He was detained

at the C.I1.D, headquarters for five weeks before being taken

before a court, During that time)he made several statements

to the police which were admitted in evidence at his trial, He

was subsequently convicted, He appealed to the High Court which



dismissed his appeal7and he appealed To the court of Appezal
of fast Africa, Qn the ground of illegal detention,the court
said it was an error of omission on the High Court not to

have dealt with it, It went on to savy :

" We must state that the practice of illegallv detaining

a persoh for a long period in order to guestion him

or obtain evidence is repugnant to the principles of
law of the Republic and we reassuredly condemn it

ceoes (A)lthough we strongly deprecate the practice
which appears to be growing of rounding up all

ard sundry who mav be connected however remotely, with
subject of criminal investigation, and detaining

them unlawfully in police custody whether or not reaso-
rable grounds for suspicion exist ..."25

The constitution is said to be the supreme law and the police
must respect it, Thevy must respect and uphoid the rights it
gives the citizens, But the court in its susequent holding
went back on what it had said and Jjustified police behaviocur,
It went on to say that it was unable to accept counsel's
submission (defence) that any statement obtained from a person
illegally detained be rejected bv the court, It said :
" The fact that an innocent person has been unlawfullv

detained for a period, during which he has provided

the police with a statement of facts to the matter

under inguirv as knownto him does not in itself

raise a doubt as to the reliability of evidence

consistent with the statement,"
The court failed to appreciate the fact that people deprec=zte
the use of such evidence not because it is unreliable(although
even that could veryv well be a valid argument as will be shown
subsequentlv) but because to admit it would be to encourage the
police to go on with the practice, If such statements are
rejected, the police would desist from detaining people for
longer than is allowed, because such detention would serve no

purpose as evidence resulting from it would be inadmissible,

though relevant,



The court in dismissing the appeal said that inspite of
minor misdirections at the trizal, no prejudice or substantive
miscarriege of Jjustice had eccured, On the ground that the
statement ought not to have been received in evidence because
of the possibility that it mav have been extracted, the cours
in particulary strong language said it was

"Surprised that counsel thought fit to levy such

a serious charge against the Republic in

such a2 manner ..."

One wonders what the purpose of detention of the accused was if
not to ext;act the statement, If the Republic was guilty of
illegally detaining a person for five weeks, one sees no reason
why it could not extract an admission from the same person, The
court seems to have been unwilling to interfere with the Jjudgment,
of the trial court just as the High Court had done, One is left
wondering why, vet the court had conceded t-at there was some
miscarriage of Jjustice, though such miscarriage was mt
according to the court "substantive," i

Once a person has made a court eappearance he cannot be
further detained except by order of that court, Such people

are allowed to be released on bail as per section 75(5),

constitution and also S. 123 of the Penal Code which states that

when any person other than a person accused of murder or treason

is arrested or detained)that person may be admitted to bail,
Bail has been defined as the mechanism by which the

defendant's right to freedom prior to trial is sguared with

society's interest in the smooth administration of criminal

justice., The practice of re-conditioning pre-trial release

upon bail rests on the assumption that this money, subject to

forfeiture if the defendant absconds will serve to ensure his
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appearance in court, In other words it is assured that
threat of forfeiture of chne's goods will be an effective
deterrent to the temptation to break the conditions of
one's release,

The court has discretion to refuse bail where it appears
that the defendant will not appear in court at the next session,
or will .commit further crimes, or will interfere with the admi-
nistration of justice, Where these cigibstances are absent,
the accused is entitled to bail,

In Kenya, bail is granted as an exception rather than the
rule, Almost alwavs bail is struggled for, and where it is
unreasonablv refused, appeals have to be made to the High Court,
The prosecution invariably objectsto granting of bail saving
what have now become meaningless slogans or cliches, "investi-
gations not vet completed," "accused likelv to interfere with
witnesses" or "accoused likelv to abscond," Cpommon sense demands

that the prosecution should establish a prime facie case that

the accused)if granted bail is likely to misbehzave, Normeallv
thev are not asked to substantiate their objection;)which in
most cases are simply untenzble,

When for example one savs that investigations not vet
completed, or accused is likelyv to interfere with witnesses,
what one is actually doing 1s he is presuming the guilt of the
accused, He is saving the accused is guilty, and if set free,
he is likely to bribe or intimidate witnesses for the prosecution,
That also presumes that those same witnesses are vulmnerable or
susceptible to corruption if not protected, This is tvpical
colonial mentalitv as epitomised in Mr, Green's statement in
"o Longer at Ease" that "the African 1s corrupt through and

~

through."2o



The other reason that accussed would abscond must be
rejected, atrleast in the majoritv of cases, As argued
in chapter one and also chapter four, most of the people
who get themselves arrested are the poor or relatively
poor drawn from the lower echelons of society, For a
person to flee abroad, one has to have international
connections which these people clearlv have not, He would
have to have monev, It can therefore be seen that some of
the excuses given for objecting to release on bz2il are to
sav the least, untrue, In fact it is the affluent who
abscond!Kihika Kimani. (Tanzania), J, Mungai (Switzerland),
Orengo (Tanzania), Mutai (Tanzania), Poor helpless pecple
do not flee; where would thev go ?

People who are released on bail normally turn up in
court, because thev know they would probably be caught
if thev flee, their chances of being acquitted are substan-
tiallv diminished if thev flee and evidence of their flight
is admissible at their trial,

Bail is sparingly used in Kenya's svstem, Figures for 1979

27

on prison population support this view, In that year,

out of a total of 130,731 persons committed to prisons all
over the Republic, 62,792 were committed for mere safe

custody which constituted almost half the prison population,
In 1978, 60,326 out of 133,766 were committed for safe custody
alone, In 1977 82,250 out of 170,155 people were in prison
awaiting trial, Similarly in 1976, 82,250 out of 170,155

were in prison awaiting trial, 1In all these fiéurés, the
percentage of those awaiting trial was about 50% of the
prison population, Though the figures for the eighties

are not available to the writer, it can be seen that the
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50% standard is 1likely 1o have been maintained, since no
been
efforts have/made to reduce it,

These thousands of peovple were sent to prison because
thev had no influence, no propertv, The whole idea of bail,
so long as it is based on property is wrong because it is
only available to those who have property and those are few

compared to those who do not have it, Although the idea of
"sureties" tries to mitigate the obvious disadvantages of
bail, it is equally abhorrent since one has to get people of
"good social standing", with prepertr to stand surety for

him, It should be borne in mind that those who have distru-~
st those who do not have and those who do not have blame
those who have for taking everthing, So they are not friends,
This two institutions illustrate most dramatically that the
rich receive preferential treatment over the poor, Bail

practices are the clearest examples of econhomic discrimination,

The poor languish in Jail and its often cruel environ-

2
ment for weeks, months or even vears &

awaiting trial, and
unable to purchase their freedom, But the more affluent
defendants after "buving" their freedom remain free from

the constraints of Jjail and are permitted to carrv on most

of the activities of other citizens, Yet an affluent defend-

ant is not presumed more innocent than the poor defendant,

Bail as practiced is in essence a type of legal ransom,

The law insists that the purpose of bail is to ensure the
presence of the accused at the trial, If then it is clear
that ‘the accused would be present at the trial;, he should not

be denied his freedom merely because he cannot raise money
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for his release,
Eemanding people generally must be condemned becaus
it is inconsistent with the constitutionsl right to out
up an adequate defence, What is clear is that
... imprisoned, a man mav not have opportunitv
to investigate his case, to cooperate with his
counsel, to earn the monev that is still
necessary for the fullest use of his right to
8{17‘)651."
These words were spoken by no less a person than a judge of
. .29 T e
the Supreme Court of America”1In 1960, What the judge savs

is that it is not possible to conduct a food defence while

in jail, as was shown in the case of R V Mwithaga,

In that case, the court displaving unusual zeal to dis-
pose of the case sat from morning till 1,15 p.m, when it adj-
ourned for lumch and then sat in the afternoon till 5,15 p.m,
in the evening during the davs the trial lasted, and every-
time the case was adjiourned, the accused was whisked awav to
prison (bail having been refused) in a special police van,
making it practicallv impossible for counsel and client to
have any consultations whatsoever, Counsel, a lMr, Mido,

objected in court but to no avail, Similarly, in the Kepenguria

Ezigl’the defence team hemded bv Mr, P¥itt D.N. complained of
failure of the prosecution to make the accused available for
consultations with their lawvers, Obviously then’remand can,
&nd has been used to diminish the accused's right to consult
a lewyer, in an effort to prevent an effective defence,

One other aspect whichdeCisivelyéffects the cuzality and

character of a trial is legal représentation, Courts execute

their business in a technical and peculiar language which only
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mekes sencse to thqse trained in it, Justice @ardozo has
carlled it the language of craftsmen which is "unintelligible
to those untutored in the craft,” Those who are untutored
in law therefore are at a disadvantage when thev zre involved
in the legal process, Lawyers and their law have been
described as a "societv of men bred up ... in the art of
proving bv words, multiplied for purpose" and that their
language is a "jergon of their own that rno mortal can under-—
stand," that to them,"white is black and black is white,
according as thev are paid," They have been summed up as
"charlatans" who aim to mystifv the public.50

Whereas it is not the_purpose of this dissertation to
determine whether ﬁ?ese invectives are deserved or not, it

o/

should be pointed that those not trained in law do not under-
stand what law is and how it works, Law is a displine which,
like any other discipline, has its own peculiarities, Just
as it is not easv for a layman to read a medical prescription,
so it is with law, Therefore one needs a lawver to advise and
defend him whenever he has a case or in dealing with the law

Ll 87 s ‘ i

‘generally. .
Although the constitution allows a person charged with
an offence to bé defended bv a lawver, for most people this
right cannot be realised, Many cannot afford to hire a good
lawyer, good in the sense thata lawyer is well known, because
he wins most of his cases, Most cannot afford even a bad
one, Legal aid, though available generally in some countries,
is only available in henya to people charged with capital
offences, And this of course benefits only verv few people,

for such offences are not verv fregquently committed,



For instance in 1979, 735 persons were arrested in
connection with murder, 648 were finally charged, Only
a fraction of those who could not afford to hire a lawyer
of their own stood to benefit from free legal aid, On the
other hand 13,001 people were arrested in connection with
assault, 11,780 of those were finally charged and 4,506 had
alreadv been convicted, while 7,274 were awaiting triel, 1In
that year, a total of 50,558 people were arrested on penal
offences, Of all those less than 2,000 people stood to
benefit from legalaid serviees, having been arrested in
comection with murder and manslaughter and also robberv;51

As alreadv argued above, prompt trial is a constit-
utional requirement, Delav, which is a perennial problem in
Kenvan Courts should be treated as a national crisis, Theré
have only been half-hearted efforts to deal with it by appointing
more judges to the bench when the problem is acute in the sub-
ordinate courts ! Perhaps it is not treated as a crisis because
it does not hit at an organized segment of the public, The
majerity of the public have little occasion to use the courts, and
vhen thers do, it is a once-s-life-time matter, But real,concerted
éfforts mist now be made, because needless to sav, Jjustice delayed

is Sucstice denied,

-
[y

As lone as cases take verv long tJ'CIééf, it is doubtful if th
trials can be fair, and when the verdict is finallv reached, its
separation from the crime bv time and circumstances makes it irrele
as it cannot possiblv reflect the snciety's disapvroval of the
crime, A prompt trial has manv advantages,ipter 2lia, availabilitv

es
of evidence a2nd witnesses, witness,would still reve the facts fresh

in their memories and the need to remand peonle would not grise,

ard b=2il wonld no
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Lestly identificetion of persons or articles involved
in crime though important is =2imost slwsys sbused snd cannot
be relied on entirely. Mistake in identification has éost
humen lives and much suffering, for even in cases involving
the highest sociel interests, people have been deceived, and

have deceived others as to the identity of persons. Mistakes

of this character are made by witnesses of adequete capacity,

honest purpose and undoubted varacity. As Byron Elliot obser=-

ves, "courts have been vexed and neighbourhoods divided into
bitter factions upon questions as to the identity of & hog, a
cow or a horse : on few guestions will men swear with more
positiveness than on questions of identity and yet no subject
is more fruithful of arror."32

Having seen that it is impossible for triasls to be fair
in their present form, then what is the constitution talking
about, that there shell be & fair trial ...? Fair eccording
to whose, or simply, what stendards ? The Americans have re-
defined their idee of fair trial to mean a2 trial is fair not
according to society's conception of fair trial, but feir
according to law. They have said a fair triasl is one that is
in accordance with "due process," that is, one that meets the
minimum test of fairness required by their constitution. The
supreme court of America in fact has gone so fear as to say that
a trial is constitutionally fair if only it does not depart from
33

the methods usually employed in the courts !

A question mey be agked, whether those methods, or

practices cen be regarded as constitutional when due to practi-
cally avoidable human errors, they deprive men of lives,
liberty or property. The only reasonable answer is that lay-

men should insist that it is not enough that & trisl seem fair



to lawyers, who, indurated to the technigques of their trade
have become so calloused that they acquiesce in needless

judicial injustices, They should insist thet a triesl has

to be seen to be fair, just ss they insist that justice has

not only to be done, but it should be seen to be done.

AR good illustration of this idea can be found in the

Sundstrom csse., Technicslly, of course the cese was well-

decided since the judge did not exceed his powers. The lauw
says that in manslaughter, a person may be imprisoned for life.
There is no minimum sentence which must be imposed. But the
fect still remains that the judge did not use his discretion
properly in order to do justice. ©So the trisl was not fair by
the ordinary standards of Kenyan Society.

Having seen what a fair trial should be like, it is

necessery to re-examine judges to determine whether they can be
seen

impertial and independent, having/instances where they have

acted in 2 manner that suggests otherwise.

The answer is to be found in the now famous statement of

Justice Holmes :

"The 1ife of the law has not been logic; it hes been
experience. The felt necessities of the time, the
prevalent moral and political theories, institutions,
even the prejudices which judges share with their
fellow men, have had a2 good deal more to do then the
syllogism in determining the rules by which men should
be governed. The leaw embodies the Sstory of a nation's
development through many centuries, and it cannot be

delt with as if it conteined only the axioms and
corollaries of a book of mathematics."24

Judge Holmes'S views are very correct and one can only conclude
thet judges cennot be impartial because they are ingluenced by
"prevalent morel and political theories" of their time and they
cannot be independent because they have to give effect to the

"felt necessities" of the society, ® society which is by no means
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homogeneous. The needs they give effect are the needs of the
dominant class in that society, which cleims "and perhaps

sometimes does believe, to be identical with the interests
of the whole peoPle.”

The lsw is a superstructurel feature of an economic base.
Kenyan economy being free,enterprise economy is part of the
wider capitelist system, which uses law to exploit, sub jugate
and oppress the working classes of the world so that they do not
rise up and take over the ownership and control' of the means of
production. Therefore impartislity, independence end fairness
directly hemper the effective use of the lsw for thet end, and
cannot be allowed by the capiteslists. Andrei Vyshinsky explains
best this idea., He says :

"Bogrgeois theorists strive to depict the court &s an
organ above classes and apert from polities,supposedly,
in the interests of all society and guided by commands
of lsw and justice common to all mankind, instead of the
interests of the dominant clesses. Such a conception
of the court's essence and task is of course radically
false., It has alwsys been an instrument in the hands
of the dominent class, of its interests,"35

A man called Monteigne who lived in the 16th century sz2id and
his advice is still good today :

"Wwe must shun lsw-suits (even st the cost of suffering
very manifest injustice ...). No jusdge has yet, thank
Cod ... spoken to me as & judge in any cause whatsoever,
whether my own or another's, whether criminal or civil
eee I... will never, if I cen help it, place myself in
the power of a man who can dispose of my head, when my

. honour and life depend on the skill of a lawyer more
than on my innocence ... . How many innocent people
have we known to be punished, I mean without the fault
of the judges, &nd how many there are thest we have not
known of 1"36

Even if lswyers were impartial, the law is not.
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VURONCFUL TMORISONMENT ¢

This chapter deals with wrongful imprisonment. The
phrase wrongful imprisconment is preferasbls to wrong conviction

because the former means that & person is wrongly convicted

and imprisoned, whereas the 18%%€Tr g1y means & conviction of

& inncocent psrson. A person may be convicted without being

imprisoned, Fog example when one is on probation., Vrongful
impriconment ce2n be used to describe sach of the two situationsg,
vherec 8 man is impliceted in & crime or is accessory to it in

a minoi or =cecondary sense but not guilty of the more serious
or grinciaai offence for which he is convicted. It cen be used
alvee to describs & situation whsre an sppellete court, satisfied
thet he did not commit &n offence for which he was convicted by
g oopurt of first instance guashes such conviction. This chapter

de=ls with csses where people a2rs convicted cf, and impriscned

foer, offencss they did not in fact commit.
Fvidence of wrongful imprisonment ie sean in Iinstznces
where a conviction is quashed con agpesl and lhe aocousay is

avid

relesced, AMtére 8 retrial is ordered by the appellata court and

e

o
v

he ratrisl results in an scguittsl, Other cases of wréngful

imprisconment are thoee whare new cvidence is discovered and the

c28e¢ is ras-opened and during the hearing, it becomes evident

that the wreng person wa2e convicted., A few bther cases point to

the fect that sometimes'events thought as impossible did in fact

Ire 11 these ceses, the accused is not gquilty of the
of feacae for wvhich he has hbeen convicted., What sre tho circumst-

sotors which cen be ssid to cause or contribute to
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these errors? At the top of the list is unsatisfactory
identification. There are also, confessions and admissions,
evidence of guilty behaviour, cases where perjured evidence
is relied on by the courts and occasionally, badly conducted
defence. Identification takes many forms and can take place
at different places - at an identification parade, identifi-
cation by direct confrontation between the witness and the
accused in ithe police station, in court or anywhere else, or

identification from a photograph.

Research that has been conducted to establish what
could be the cause of wrongful imprisonment points at mis-
identification as the prime cause. Brandon says:

Since eyewitness identification 1is a very common
form of evidence in criminal cases, it i1s
perhaps not surprising that a large proportion
of the mistakes we have come across occur in
this field . . . . Of the cases we have examined
of people who have subsequently been pardoned

o1 whose convictions have been quashed or
sentences reaitted, a remarkably high proportion
have invelved wmisidentification . . . . Cur
view that eyewitness misidentification is =a

ma jor cause of wrongtul conviction is reinforced
by numerous studies of wrongful conviction in
other countries, notably America, which show

1t to be a major cause of error there also' 1

The reason why identification evidence, especially the
identification parade is unreliable is that even if the ruies
of identification are observed to the letier, and the whole

operation carried out meticulously, all that is proved is

that the person picked out looks more 1l¥Ke the culprit than
anyene else on the parade. And though this evidence is only

supposad to be persuasive, couris have a natural tendency to

regayd such evidence as conclusive proof that the person
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picked out is the perpetrator of the offence.
Brandon refers to a case where three brothers were
convicted of robbery with violence in 1964 on the identifi-

cation evidence of a single witness, Subsequentiy however,

the real culprits were caught.2 If it is true therefore

that errors occur in cases wnere the correct procedures have
beeu focllowed, how many errors are committed where it has
not!

Dishonest witnesses, for whatever reason they choose
to be dishonest, would not find it difficult picking out the .
accused even 1f They have not seen him before. If the accused
is in remand, he sleeps in his clothes,; does ﬁot wash,
zenerally looks dirty and scrqffy. When a witness is asked
to pick him out, he does so automaticail&. To ask a witness,

;

as is often done in fact, whether the person is in court
while <the accused is standing 1in the dock renders the whole
process of identification superfluous, because it proceeds
on the wrong assumption that witnesses are igacrant of the
geography of the courtroom, Yet chances are tnat they have
watched court scenes or trials on television, on cinema.
screens, have rcad books about them or have themselves been

subjected to couri process either as witness or defendant.

In one case, a wilness pleaded total ignorance of
all matters touching on court process, oniy to be shown later
that she had not only been a witness in court many times
before, put had in fact been cﬁargcd with and convieted of
inter alin, soliciting for prostitution; insuiting behaviour,

being drunk and disordevrly, attemptited suicide, larceny.
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The fTact of misidentification poinis to the tact
that all peﬁple are at risk of being picked or misidencitied,
but the risk ié_greaiest with people known to the police,
especially those with criminal records or with criminail
associates. A man with a criminal record 1is often auroma-
ticatiy picked up and put in identaification parade for every

offence that. takes place in the neighbourhood with a view

to checking whether he did not commit the oftence.
i o

Even if such a person 1is innocent, chances are tha.
nhe would be picked because wiwnesses who faii to make an
identification wouid go for him. Identiflcatlonlparade
situations make a wiuness fear that he has cvo pick some&ne
even 1f he 135 specifically told that he need not.

CHIVERSITT Ur TR

. . . LIBRARY
Another major cause of wrongful iwmprisonment 1s

ad11551bm ot coﬁfessions and admi.ssions in evidence, The

taw 1n yrecognising the fact that confessions and adwnissions
can be misieading, demands tha. every confession and admission
be admitted in evidence oniy if shown by the prosccution not
to have been obtained from the accused by fear or prejudice,.
or hope of advantage exercised or heird out by a person 1in
authority.s . The Judges' Ruies 00 in recognition of thé
danger 1in statements obtained from accused persons attempt

to guide the questioning of suspecis,

The statemen. containang wne confession or admission
.must be read by fhc suspect who must sign 1t "ot his own

free witl', In attempts to extract contessions, desperate
officers tToriwure, threacten, encice or induce suspecis LO

sign  statements which may or wmay not represent what they

have gaid or what they know, But once a statement has been
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signed, the signature 1s prima facie evidence chat the

starement was voluniariiy made and in case an accused
attempts to repudiatve it, the court would have to hoid a
trial-within-a~trial to dectermine whether the stacemenc was
voiuncarily given. How can an accused prove to the court
vha. he was tortured or otherwise forced into making such

a statement?

The authorities keep perfecting their meihods of
repression and extraction and wmany altegations have been
mads of some of the methods they emptoy which though effective,
do mot ieave behxind any marks or evidence. In one case, an
accused alleged tnat he had veen forced to swallow ten coins
in a bid to make him sign a statements. " The court :ordered
an X-Ray examination of the accused which indeed confirmed
the pfesence of Ten "foreign bodies'" in his abdomen. Other
aliegatinns have becen made where the victims are made to
stand naked in vne cold throughout the naight wi.b a condivion
chat they would be treated better if thew ”C@onréte”. This
treatment,; if repeated several itimes may be more eftfective

than actuai beatings.

Perhaps a good example of psychotogicar and phyvsaical

torture which does not leave any marks on the body for the

couart to see is that empleyed by Gletkin in "Darkness at
Noen" by Aprthur Koesiler, where Gieikin used to have his
vietrims woken up at midnigh. tor "interviews" and extremely
poweyrtoui i1aights were dairected at ithe face and eyes of the
suspeces for as long as they did not "pechave'. This method

o

7

proved veyry eilfective, as it invariebly enabled him to obtain



signatures t¢ things he had written himseirt.

It is very difficult .tor a person alleging <that
he dad not volruntar2ty give a statement to pzrove that he
was coerced ainto giving it if such methods are used. Poiice
have realised that actual beatings result in evidence that
ig- used against them. They therefore apply more subtle

but equaiiy, if not more erfective methods.

Even 1in situations wherc no coercion 1s used, some
people are so ignorant and simple.minded that they do not
understand the significance of some of ithe things they say
when being guestioned. They may not necessarily bec guiliy,
but they incriminate thémselveso Brandon gives an
exampre of a man calied Timothy Johg Evans who was convicied
of murder, nanged and rater pardoned! He was described to
the court. as 'an illiterate youth of 25 with an IQ of 65 and

: . . ©
a mental age of 10Wk."

Another source of errors 1is the habit of the

prosecuticn of introducing evidence whose purport is that

the accuséo acted in a manner that was suspicious or showed

a guilt conscience. Evidence showing tha. a wan 1led when
chalienged to SLOD,7 concealed or desiroyed a weapon that

was uscd to commit cthe offence; or invented false clues or
that when arrested, stammered or was confused or told Lies

1s adducad to show that such conduct showed "consciousness

1Y S < 1
of guxiilth,

ILxperience; however, shows that am innocent man
when placed in circumstances of susgpicion or dangeyr may resort

te deception in the hope of avodding arrest and conviction.
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And once he has told a lie he has to Xéll'*Another <to cover
the Tirst one and the process establishes a string of lies
which once proved, wouid leave him without defence. Even

if he then chooses to confess to thé Ttruth, suéh contession
wouird nou be usefﬁl since a confession i1in law is one in which
the accused inculpates himself and even others in atl
material particulars of the offence, not one where he

8

exonerates himself.

An Engiish case is told of a man called Graham who
was tried for the murder of his niece., "Graham at his tTriat
attemptied to deceive the court by presenting another girl

a

(7

has niece. The prosecution's exposure of thas deception
1ed to Graham's conviction. He was hanged. Some seven

_ ' 9
year:s later, his niece turned up, alive'!

In some. cases, the poliqe are reluctant to disclose
evidence that is favourable to the accused, since to do so
woutd defeat their avowed aim of having as many '"criminals"
as possible convicted, for among others, promotional
purposes., They refuse TtOo re-0pen a case where a person has
alyeady been convicted and where new evidence comes to light.
Thixs 1s done to save the personal pride of the prosecutor

and the officers who investigated the case.

Talking ot obsession for conviciions on the part
of the prosecution, one wonders what the yroles of the various
parties are? is the role of the prosecuctor merely Lo sccure
the conviceion of the accused by opposing and disproving
whatever the defence says? Or is 1. that of a public offaicer

acving with the public interest at heart, to assis. the judge
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dicover the truth? And what is the principal duty of a

-d
-J

defence lawver To defend his client or to assist the

court discover the truth, even if that hurits his client's
case?

In Chapter Three, it was argued that if omne sets

aside ideal

0

s ana examines the practical realities of trials,
ocne sees the pfosecutor and the defence lawyer as opponents
who desire to fight for {heir sides. They seek to outdo one
anothey in the legal "game' and to do so, resort to various
modalities for that end. It was also shown that some of
those modaliiiescgsein fact illegal, unprofessionai and

immoral.

Othexr cases of wrongful imprisonment can be

attributed to perjury committed by the prosecution's wit-

nesses. At least this was the case in Queen v Xenyatia and
" 10 . : : 4 : s - .

Others in yespect of which the principal prosecution

witness, Rawson Machal'ia swore an affidavit several years

afteyr the tyriail to the e¢ffect that the evidence he had given

at the trial and that of othey prosecution witnesses was

false, and had no truth whatsoever, having been Tabricated.

3

nduced by great rewards promised and

el

a2i1d he had been

mn

He
offered by the colonial government. One such reward was

& scholayrship to go and study in a British University in

Ingland and a Jjob on returmn.
In the affidavit, Machayia recanted his evidence at
the trial. Tt is inteyesting 1o note that he was tried

and convicted of perjury _not at the Kenyatta trial, but

fud

perjury in that he sworyre an affidavit din which he lied
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thet he nad lied in the trial when he had in facht said thre

-

ruthl It
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the other prosecution witnesses was false - and there is-

O
2

ther independent <evidence that it was - then Kenyatta and

.

his colle=zgues were wrongly convicted and imprisoned.

Occasionallv a badly conducted defence can result in

wrongful imprisonment. This is espoc1ally so where the
s not legally represented. ZLven where he is,
11

#

mistzkes can bte nade as was the cece in XKanja's Jase..

Dr. Ocko-CUmbaka has asserted that there is strong evidence
that in that case, there had been plea-bargaining wherebdby
the prosecuticn promised the defence that if they dropped
grounds of appeal relating to conviction, the State would nct
object to the grounds relating to sentence, thus rendering a
custcdial sentence unnecessary. The same evidence, he
argues, csuggests that the defence 1relied on thalt promise,

but the State did not honour its part of the baorgain., He

says, "iudeed in reducing the sentence from three TO one year,
the court indicated that had the appellant offecred to pay

C—:-

a fine through his lawyers during the appesl i
s 12

night have

imposed only a fine,'

The defence should have seen that this was a case with
a political flavour in which some forces within the Stat
wanted Kanja in Jjail at any costs and by whatever nmeans,
including deceptione. It should not hgve trusted so easily.
This is yet another case which shows how the criminal
process has been abused by political and class ferces to

~

betrayed that class in his

,.,J
(= x’

Tora et iy 53 P s Y ons 1
further their aims. nanja hac
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public utterances, and his political platform as 2z member

of Parliszment had to be mashed, and the most ccnvenient

means was to have him sent to prison for at least six nmoznths
12

“'n

ensure that he lost his parliementary seat.

done in the case of Mwithaga, 1t could be

It was repeated.

Other cases of wrongful imprisonment are those in whkich

criminals are called zs rginating

Hy

$-
then

n

used. This wes clearly so in Kariuki's

pee

Fees

14

case

e

in which the evidence of a

or which did not corroborate,any

¥ho are the people who get themselves

soned? Brandon says they seem td be a norma

of the people who normally get sent to jaile.

-

previous criminal records. DMost

many were unemployed or only did casual Jjobs.
the wretched of the earth.
15

Very few were dre

niddle class or from respectable working

-

seams Yo tally accurately with the claims mad

t the legal process is used by the

other classes,

A large proporticn of people wrongfully

ave previous criminal records, and in their

15

nainly attempt to rely on alibis, To prove
one needs to call one's associates since the
people with whom one spends his time and the
best placed to substantiate their alibis.

wXro

of them 4id uns

cl

NT oL
\'lo L) L

confession wzs used and which was not corrobrated by,

other sound evidence.

ngly impri-

1 cross—section

Iany hsd

k¥illed work,

wn from t

CAL)

+-
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e in bthe firs

uling class
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an alibi,
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probably with criminal records themsel

unwilling to offer evidence,

so, it is very easy for the prosecution

credit them, They zare hardly ever be

An analysis of two recent cases of

and imprisonment i1llustrztes the fact t

outlined above fornm. the basis of the

wrongful conviction

In the case of Edward Ksbui Jackso

ves

but even if

would be most

they agree to do

to atteck znd dis-
ieved.
wrong conviction

nat the causes

errors that lead to

n Xariuki and

16

Another v Republic P the facts are

and 10.00 ! the 4th of November,

e

into the Naivasha Branch of the

1570,

that between 9.30
armed robbers

Barclays Bank and

escaped with K.Shs. 4,49%/10 in cash in a white Cortina
car which hed been stolen from Nairobi the Drevious day and
whiéh bore false number-plates. A witness whe zaw the car
leaye assisted a Cnief Inspector of Police t¢c feollow

it to the Uplands area just outside Nairobi, where they

found it abandoned. They followed fresh

led %o Kirernga Village in Uplznds. The two appellants
were arrested in the vicinity with three others.

Tae first appellant (Karivki) wae implicatéd in the
reply of another sccused, Anthony Mwangi (Xduma) also arrested
in the areas. Ndiuma in his stetement confessed:-

¥I dié¢ not rBb but I was with the robbers.,

I was guarding the vehicle outside wvailting

for the woney and I was given Shso, 81/= by

Edward Xabui Kariuki, then I went to Uplends." 17
“he case against Kariuki wes that at 12.70 Y., on the
4th, he was walking along a road neaxr Kirenge when &

LS

policeman challenged him to sStop but he bolited, casting

foot-prints which




off nis coat which he left behind. Somewhere either in the
>0t -oxr in his trousers ne nad X.Sks. 5,838/25 in currency
notes sinilar to some of these stolen from the tank, He

was chased by the police assist ted by members of the public

and was evenstually arrested.

[N
v

Kzriuki in his defence set up an alibi, saying in an

unsworn statement that he had travelled from Mombasa where he

hz2d been iiving ard that on 4tk November. between 9,0C and
jonl K

10,50 A,M, was in Kirenga trying to find a school centempe-~
TATY « He was suddenlyy "over whelmed" by about = hundred
pecrle who burst out of a maize plantatione. They flung him

%

h

ct
0]
W

ground, beat him and removed nis shoes, watch, fifty
envelopes and Shs. 140/= in cash. They took him towar

ards
Police Station beating him, His nose was bleedin d
<~

&

lost consciousness, He came to three days leter st

Tigoni Lospital. WSIVERSITY OF ¥ Asmas

He was arrested and charged with robbery with violemnce,
contrary to section 296 (2) of the DPenal Code. e was

cOn%icted by the Nakuruv Resident Magistraté on January 6,
1971 on the strength of evidence that, first, his alibi ha
been proved teyond reasonable dcubt to be false. Second,
he had this buge sums of money on him which he did
for in his defence. Third, Nduma's statement which
implicated hinm was found after a2 trial-within-a-trial to have
been made veluntsarily Dy him. He therefore inculpated

niwself and it was.  taken into ccnsideration against Kariuki
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gs, Kariuki was
convicted znd sentenced to twenty (20) years imprisonment
with hard labour and also - to receive eighteen (18) strokes
corporal punishment. Kariuki and the others accused with
him appealed to the High Court at Nakuru (Bennett, J.)

and after hearing them and the State Counsel, the learned
juige dismissed th ir appeals, thus confirming their

sentences. That was cn Sept. 8, 1971.

On 2pril, 18, 1983, the two appellants gave notice
of their intention to appeal to the Court of Apveal and
their appeals were admitted, consolidated and heard, though
they were very late. The reason why they were allowed though
late was given by the Court that it was "impossible to say
where the blame lay (see judgment in Criminal Appeal 33 of

1982 at Nakuru of March 21, 1983 and the same is true of this

18 .
cne¥, In the case referred to, two of the three accused
whto had been convicted together with Kariuki were set free

by the saane Court. The third had since died, unfortunately.

The Court of Appeal efter considering the evidence
against Kariuki)found that although Kariuki wes found with
2 huge sum of money, it was never proved +to have been part
of the money stolen from the bank.

The Court also found that the confession of Nduma did
rct implicate Kariuki because Section 32 {2) of the Evidence
Act says that a confession must hove the effect of admitiing
ia terms either an oflence or substantially all the facts

which constitute an offence. In Nduma's confession, all

the man 52id wes that Kariuki gave him BShs. 81/=.



In any case, that was accomplice evidenrnce znd therefore
eyidence of the weakest kind, especially if the confession
is repudisted &s it wasin the present cese. According to

such eyidence could only be used if

corrovorated or supported by other sound evidence, but there

was no other sound evidence against the appellant,

The Court summed up saying the appellant had succeeded

law in the Judgment

5

in showing that there was an error o
and the conviction was not safe. The convicticn was there-
fore quashed and the eppellant set free after ser f*ng thirteen

years (13) years of his twenty-year jail term!!

Wihen this was revealed it shocked the whole country.

The Wation reported it in banner headlines, "NOT GUILLY

AFTER 1% YEARS IN JAIL; Investigations Not Thorough

- L 20

Judges." Everywhere people were saying they no lpnger
nad Teith in the Jjudiciary. The case was rated by The Sunday

T g 21 .
Netiion as one of the most important events of the year.

It is submitted that this was é nisteke that could
have been avoided had the police done their investigations
more thoroughly. The Court of Appeal put the blgme sguarely
cn the Police. The two Courts too, (the Resident
Magistrzte's Court and the High Court) should have acquitted
the accused because, as the Court of Appeal found, there

- g

was po evidende to susport®conviction, bearing in mind that

the Tenefit of doubt alwey

x
o

s gees te the accused, not the



ne accused indeed was convicted on insufficient
evidence tendered by the State, this appears to be a proper
case for the applicaticn of the doctrine of res ipssa

loguitur, which literally means "the thing specks for itself."

. - 1o vy . . . ..~_7\
Lccording to 9sborn’s concise Iaw chtlonary,é’ the
maxim applies whenever it is so improbable that such an

acciéenty would have happened without the nezlicsence of the

defendant (in this cése, the State, assuming that it is sued
by Keriuki in tort for damages arising out of the negligence
of its servants) that s court would find without further
evidence that it was so caused.

: . 4
In Byrne « Boaale,z a barrel of flour rolled out

of an open doorway on “he upper floor of the defendant®s

warehouse and fell upon the plaintiff, a passerby in the

A5
street below. It was held that this of itself was suffi-
cient evidence of negligence. The maxim shifts the onus

o
t
e

H

o

o

-
H

om the plaintiff +to the defendant, who has to

satisfy the court that there was no negligence.

-

, . : 2 L .
Under the Governnsnt Proceedings Act, > gsubject to

certain provisions in the Act, the govermment is "subject

to all those liabilities in tort to which, if it were a

private person of full age and capacity it would be subject
5 “ g 4~ A S e (126
erns in respect of torts committed by its servants or agents.

This means that the Government is generally, viceariously

liable for the torts commitbed by its scrvanis when acting
" 4 : i . oA -
in tke covrse of dutye. But the law protects the government
2 P ; 3 N
agsinet  liability in torts arising out of judicial decisions.
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provided for in Sectionlksofr the G ¥ nment

TIBRRARY

Proceedings Act, whirch states:

"No proceedings shall lie against the
governnent by virtue of this section

in respect of anything done cor cmmitted

to e done by any person while discharging
any responcsibilities of a judicial nature
vested in him, or any responsibilities
which he has in connection with the
execution of judicial processe™

This proviso operates as an e
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Apparently ZXeriuki cennot sue the State for the

nég igence of its servants which led to his speading thirtce

vears of his life in prison  when apparently he was innocc

It is submitted here that bpe that as it may, th
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under a moral, if not a legal duty, to compensate him.

must REES gone ex gr dfig payment to enable him to nake &

ke SO e el

to his long stay in prison.

At leasst such a duty was recognizeé, accepted and
dizcharged by the Japanese CGovernment in a case in which

; : g 2
one Shigeyoshi Tarpiguchi was wrongfully imprisoned. 7

Teniguchi was charged with robbery and the murier of &

fresh start in his 71fﬂ which obviocusly must be in a shambles

6%-vear o0ld blszck market rice dealer in 1950, "he equivalent
of 36 U.S5. dollars were taken from the victim. Taniguchi,
then ninetecen, was arrested a month after the killing, tried

and convicted. He was condemned to deeth by hanging in

1951, His dnitial eppeals were rejecteéd and in 1957, the

Supreme Court upheld the conviction and desth sen

Es
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tence.
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"He continued to wege a legal battle" for a new trial and

in 1975 the Supreme Court finally granted his reguest

lJJ

S

w

rding the case back to the Takamatsu District Court on

Japan's main South Western Island of Shikecku for a retrial.
The Jjudge ruled on Monday, March 12, 1984 that the

prosecutor's evidence was inadequate to support a conviction

and acquitted the appellant, who had spent thirty-four (34)

4

7eard in prison awaiting to te hangedll!l!l He spent his entirs

0

youth ard middle age in prison, and was released an o0ld man
of 531 The enormity of the injustice spreaks for itself.
The court in appreciation of that fact at least extended a
gesture cf goodwill by awarding indemnity or compensation
for the years spent in prison, It awarded him the

eguivelent of 328,000 US. dollars.

A comparison can be made of the factors that have been
considered as forming the basis of the errdrs that led to
wrongful imprisonment as they appear to have influenced both
Kariukifs and Taniguchi's cases. In both, the convictions
were based on insufficient evidenca, because investigations
had not been thorough enosugh to show that the accused were
really guilty. Kariuki's case especially brings out mosy
of the factors analysed. For instance im it, an alibi wss
raised &and rejected. He behaved "guiltily" by running when
challenged to $op and in the process, cast away his coat which
might have contained the money alleged to have been stolen,
thereby atﬁempting to destroy eviden ce.b Nduma's confession,

a co~accused was used in evidence against Keriuki.

Wrongful imprisonment shows that there is something wrong



with the legal system as a whole; that it is nct working

as well &

i

it should., How many casges are involved is
nard to Tell because that would recuire a major study as
was done Dby the Americans which resulted in the publication

of the book "Convicting the Innocent" and by the British

which resulted in ¥Wrongful TImprisonment by Brandon and

Davies. Such a study would rot only need the cooperation
of the Police but of the Judicizry in its entirety, the

public, wko after 3ll, arc the victims and other government

There is suspicion that there are many casssr involved,
but whether there are many cases of wrbngful imprisonment or
only one dces not make any difference to the fact that public
cernfidence 3N the Judiciary is stretched +to the limits when
the courts conviet an innocent mane. People can nhavé no
confidence and they should not be expected to have confidence
in 2 system that is more fallible than it need be. They
allow their affairs to be adjadicated upon (that is, to the

extent +thzt they heve -a choice in the metter) by Jjudg

-

es
beczuse tney arce confident that their conditioning (the

judges) makes them more likely to do justice than other people.

If Jjudges thervefore meke avoidable nistakes, people

tend to distrust the Judicial process and they tend to
execute their affairs according to their own sense of

Justice. It is ncedless to say that tihe “"rule of law" so
much cherished in this country would then be in danger of
being overtaker by the "rule of the Jungle" or "mob justice"

o injustice, as it is sometimes called. In other words,



veople would take the law into taeir own hands +o executbe

Rawls, talking on Justice has said that law znd other
ipstitutions no metter how effic®ent and well—arrénged’must
be reformed or abolished if they are unjust, for '"each
Derson possesses an inviolability founded on Justice
that even the welfare of society as a whole cannot override.
For this reason, 3uétice denies that the loss of freedom for
some is made right by a greater good by others. It does
npt z1llow that the sacrifices imposed on & few are out-

: . 2%
weigheld by the larger sum of advantages enjoyed by many." -

Rewls! view 1is right, and a colleague's view that

some inJustice for a few is inévitable, and nmust therefore
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r a grester justice for the majorilty must be

!

ejected, although realistic. People condone injustice
it is unrealistic to think of a society where there

ice."” They say it is utopian,

Ssekxandi has rightly observed that "Justice is a right
for all mankind and not a privilege which can be withdrawn
2s and when it suits the leadership.”
to qualify, compromise, or in any way diminish <this right
mush be opposed by éil peoples. They include detventicn
pending or during trial, the delay of the trials themselves,
and the use of the criminal or Jjudicial process for the

clitical or paertisan interests of a few politically and
econonically powerful groups to suppress the less dominant

EYOUDS e
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His Excellence the President, perhaps realisin
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sruths - that the legal process is bsing ne
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se¢ in

nanner outlined above - has made a scathing attack on the

judiciary. He has called on the Kenyan judiciary 1o
h

b2t dustice was done to all citizens irresvective

status in life.31 He said that some court
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decisions were so irrztional that they left peovle
"wondering about the integrity of our Jjudicisal systen".

de said, "“igustice should never be seen to be done in our

courts if we are to rely on them.,"

The Precideunt substantiated his claim by citing the

O

:ase in which a farmer who had incurred a loan of Shs. 5,000/=

from a bank hed his laznd aucticned by an eauctioneer who had

received instructinuns from a court to do so. . Saying the

debt was insignificant compared to the market value of the

farm, (90 acres, 10 of them under coffee), he said it was

hard for sany reasonadbl citizen to be convinced Jjustice
was done.

ot

He said such court rulings would only create strife

and death, zs most of the affected people could resort to

vieclencé. (The foregoing pages have attempted to show
that where people have no confidence in the Judiciary,
they terd Yo administer Justice arbitrarily, by taking law

into their own hands),52

This is not the first time an attack of this nature

and megnitude has been levelled against the judiciary by

a neuwber of the Covernment. In mid-February, lMr. Martin
Shiikuku seid, “"pig people " owe the povernment and benks



millions of skilliings and their roperty was never
attached or auctioned. But the comzmon man's lend is

aucticned if he #ils to repay the loan "only for the rich

J

)

people to buy it."®

\

It is the courts that issue orders to attach or
auction property as a means of enforcing a debte.
Mr. Shikuku was therefore ccusing the courts of readily
issuing such orders in respect of the poor, but hesitating
to do so in respect of the rich and powerful.' & kind of

economic or class discrimination.

The courts have aBdicated their responsivility and

position of standing above party and class politics and

-

actually become parties in the conflicts. This is very
dawaging to their authority and ability to see things
clearly and impassiongtely. In the <famous cgse of

- o4

'n1il v Yuili, it was said:

“"Justice is best done by a Jjudge who holds
the balance between two contending parties
without himself taking part in theilr
disputations.”

If 2 judge should allow himself to +{zke purt 'in the

"he s0 to speak, descends into the arena
and 1s lisble o have his vision
ciouded by the dust of the conflict."
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ipact of these attacks on the independence of
the Judiciary? As already seen, the Jjudiciary should
not +take orders from the executive or from the legislature
or from any other institution or person, It should not be

told what to do in respect of cases that come before it,



But itkess attacks do noit seek to &

0]

11 the Jjudiciary whazv

its decisions =hould be, The =«

'3
ct

tacks are simpl
criticisus of the Judiciary where it seems to be
The Jjudiciary has the service of society as its sole

aim and Justification. That society is thercfore entitled
to criticise it if it does not seem to be discharging its
duties the way it should. .In other words, judges in meking
théir decisions should look beyond the courtroom and consider
the social context of the dispute. .That is the reason why
they have discretion to decide cases without taking direc—

tions from anyvodye.
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CONCLUSION AND RECOMMENDATIONS

CONCLIUSION.

This dissertation has attempted to provide an
overview of the criminal process in operation: not the rules
so much as who actually does what and how, and the conse-
quences thereto. The pfimary purpose has been to explain
and eriticise the présent practice and above all, to
demonstirate that its failings are not isolable incidental
features of an otherwise sound process, but are its chaw
racteristic and intrinsic features. Thus for example the
forceful encounter between the police and an arrested persocn,
wvhich infects all the evidence that the police obtain from
such a person, is a circumstance that rules will not elimi=

nate, it is the method of criminal investigation.

Delays of anywhere from threc months to five years
(and even more!) between an arrest and final judgement are
not the occasional happenings of a fallible human institution:
they are routine and are dictated ty the normal operation of

the process.

The criminal process itself usually consists of a
brief police investigation, followed long aftltexrwards by a
judgement based Bn a trial in which guilt or innocence is a
consequence of a win or loss. The study, particularly
Chapter Threce, has shown that a‘judgcmént does not, although

it should, reflect the guilt or innocence of an accuscde.
-

It instead reflects the pyrotechnics of the manipulative

ability of Jawyers with the verdict as the prize. In other




words, Jjustice and fairnmess are not necessarily the ideals

sought by the criminal-legal process.

<3

The Constitution of Kenya contains the guarantees
for the exercise of fundamental rights and freedoﬁs. These
are basic human requirements, sometimes referred to as
natural rights, which any decent society has an obligation
to respect, any decent human being a duty to co-operate in
achieving, and any'decent state an obligation to respect and
promote. The rights of life and liberty, among others, are
inalienable: they are not something that government graciously
confers upon men, but things no govermnment can take away

from them.

This is another way of saying that this approach to
natural rights is concerned with the dignity of mau. It
is from fhls basic philosophical principle that the mnatural
rights argument derives much of its strength. For it is
becoming increasingly clear, that it is respect for <the
dignity of the individual that most sharply differentiates

democratic from totalitarian systems.

Granted this basic principle, it follows that any
conduct of the state that impairs.the dignity of man is
dangerous and must not be tolerated or condoned. The dignity
of man must not be compromised. And any argument for confoi
mity that finds its ultiwate sanction in force rather than
reason strikes at the integrity of the individuali and thus

at the basic principle of democracy.
]



Those who have ccncern for the preservation of

ct

elementary freedoms must not take refuge 1in legalism.

It is mot sufficient for freedom to be vindicated by the
courts. That is barren vindication. If the preservation

of thosé freedom=z depends exclusively or ultimately upon the
courts, thnen all hope is lost. The courts merely perform

2 post-mortem function; they determine whether freecdom was
and/or is curtailed where it =should and if the answex is in
the affirmative, they simply endorse and legalise such curtail-

ment,. If on the other hand, there is no justification for

taking away a pérson's liberty, they simply acquit him.

Violation of one's liberty should not take place at
all unless there is justification for it. And liberty
should not contradict other values such as state security
or maintainance of law and order. As Muriuki has correctly
observed, "If the exercise of constitutional rights will
thwart the effectiveness of enforcement of law, then there

. - : it
is something very wrong with that system.

The natural rights approach to the problem of ffeedom,

solute right and that it is an absolute good. Yet the
pfinciplcs intended\to support this ideal are flouted,
scuttled or repudiated so frequently, openly and impudently
by the so-called guardians cf the law that one is left
wondering what is so fundamental about the Constitution
“anvway,. This phenonmnenon was dealt with in ChaptexsTwo and

Four, which showed that Jjustice is merely an incidental

feature of the criminal process aad not its goal.



!
O
\old

]

If that is correct, then it must be conceded that
either these priﬁciples are too complex to be understood,
or Too weak to be effective, or perhaps that men are so
lacking in virtue that they are not prepared to practise

those truths they accept in principle.

This study has attempted to show that most of the
defects in the criminal process are avoidable. Like Judge
Jerome Frank of the Supreme Court of America, the writer
beiieves that legends and myths have grown up about the
judiciary which serve to obscure the realities. Frank

who calls for reform says:

1 am a reformer - 1 see grave defects in
some of the ways in which courts operate,
defects that I believe can be eradicated,
but will never be intelligently dealt with
unless they are publicised.... Some

persons suggest that candor about courthouse
ways is unwise, that it is undesirable to
let the pubiic know the iwmperfections, both
the curabie and the incurable in our
judicial doingsS.... I am unable to
conceive... that in a democracy, it can ever
be uriwise to acquaint the public with <the
truth about the workings of any braunch of
government. It is wholily undemocratic to
treat the public as children who are

unable to accept the inescapable shortcomings
of man-made institutions. 5

.

Judge Frank admits that it is in the courthouse that very

(¢]

onsiderable amounts of judicial injustice occur. It is
thierefore proper that any reform should extend to the

courtroom, where it is most needed.

Coumon law systems often clajm that the cconomy of
their criminal laws is basced on the piyemise that it is

beltexr for ten guilty men to ge free than for one innocenti



man to be convicted.3 Kenya forms part of the common
lew system, and this thinking can therefore be said to be
part of itsrpolicy. If that is so, then it is argued that
it has failed to live up to that very high standard of
justice. As argued in Chapter Four, several people have
in fact been convicted who were later found to haye been
inmocent. This indicates that pérhaps there are many more
who have not been as lucky, and who have had to serve full

sentences for offences they never committed.

The social cocst of avoiding mistakesbof that nature
can of course be prohibitive, but even one mistake of
conviction of an innocent man is so abhorrent that it must
not be allowed to occur, at any cost; Public confidence
in the criwminal process which is shaky anyway, is completely

shattered by such occurences.

RECOMMENDATIONS

It is therefore suggested that first of &ll, the role
of the police should be re-defined. It has been shown that
wvhile police are fairly good at maintainance of law and order,
andg at emeréency operations, they are ill-placed as investi.

gators of crime and prosecutors of offenders they themselves

arrest.

The primary responsibility for investigating a crime
and preparing an accusation should be 1left to the Solicitor-
General, while the duty to prosecute all cases should be
taken up by the Artorney-General, as opposed to the present

system in which he prosecutes only in * important cases.



Both offices shculd be manned exclusively by professional

lawyers and not laymen as is generally the case.

The obwvious advantages of this division of Llabour
is that bias and self—ingefest is reduced to a wminimum,
in contrast to the present system where the police detect
offenders, arrest them, investigate their activities while
detaining them and ultimately prosecute, demanding, as they
always do, for custodial sentences to be imposed! The
rules of natural justice, such as ithe rule against bias,,
that is, that no man should bec a2 judge in his own cause

(nemc judex in causa sua) are fiaglantly violated.

The problem of delay can be tackled most effectivel
by empowering the High Court to extensively employ the use
of the writ of mandamus to compel subordinate courts to
either hear cases pending before them or otherwise show
causc why proseccution should not be discontinued. This would
not only have the effect of discouraging the courts from
granting unnecessary adjournments to the prosecution, it
would also have the effect of impressing upon the courts the
fact that they no longer have the power to leave cases

unattended for eternity.

Questions of‘delay are so frequently asked that some-

times it is suspected that they are mere allegations without
foundation. But the truth is that there is indeced an acute

problem of delay and of pending cases before Kenyan courts.

And'a lot of iJnjustice is occasioned by these delays.



Consider for instance, the case of Charles Lamambia,
vho won an appecal against a seven year sentence only one day
before he was due to complete the jail term! Although he
had been convicted by a Nakuru Resident Magistrate in May
1978, and was jailed for stock-theft, he appealed at the
Nakuru sub-registry of the Court of Appeal in August of the
same year. His appeal, the Attorney-General has admitted,

"was not heard as soon as it should have been."

This delay in hearing his .appeal not only renders the
right of appeal illusory, it renders the court's judgement
~of little practical value since the unfortunate man has

already served the full sentence wminus oune day!!

T¢ curb this problem, some institution of superior
jurisidction, preferably the High Court, should be eﬁpowered
to issue orders to subordinate courts which leave cases
pending before them to dispose of them within certain time
liaits, otherwise the dinstitution should have power to
teswinate proceedings which violate the constitutional

4+

guarantees of a speedy triai.

This approach has been tried in the United States

and it is working fairly well as the case of Klopfer v.
N 5

Nerth Karolina

shows. Any defendant whose case has taken
too long is allowed to petition the Supreme Court which
orders a speedy trial or terminates the trial and acquits

the accusced.

Lawyers too contribute to the problem of delay by
) ’ I >

3

always asking for adjournments so that they could appear in



'othér courts. The conflicting trial commitmehts of

busy counsel produces gaps in the scheduling of trials and
this leads to loss of court time. Lawyers forget that

the criminal process exists, and they too exist primarily

to assist the accused obtain fair trials. The interests of
their clients, the accused, should therefore come first
before alil elsec. These and similar ;riticisms were levelled
against lawyers at a Law Seminar recently and it is woxrth
noting that they did not even defend themsélves,b: Perhaps

they nad no defence.

The right of legal representation is largely rendered
iilusoxry to the majority of litigants due to the excrbitant
fees charged by lawyers. Free legal aid is only available
to very few people. It would be good if this facility
would be extended to as many litigants as possible. but
financial constraints would definitely not make such a

project feasible.

The problem seems to lie in the system which makes
jt diffdicult, if not impossibie, for an accused who is not
represented to defend himself effectively. F.M. Ssekendi

has discussed legal representation and he has said:

« « o it would appear to be necessary for
the system Zﬁhe adversary systeg/ to operate
efficiently for the parties in a case to be
represented by counsel. In the wmajority oif
African countries, there is such a scarcity
of lawyexrs that several parties are not in

1 a position to find counsel to represent then.
Also because of the short supply of lawyers,
those available charge fees beyond the means
of the majority of litigauis. These factors

’ e s e et —
tend to point to the weaknesses in the syslcen

espcq?ally in the absence of legal aid to
indigent litigants. 5
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What needs io be‘dohe is for the government to-revise all
written laws and cause them to be re-written in simple and
straightforward ianguage, and whenever possible, to offer
illustrations of what is meant. This suggestion is mnot
entirely novel, since it in fact was used in the drafting

of the Indian Transfer of Property Act, 1882 (an Applied

Act). This would enable most literate people to read and
understand the law. There is absolutely no good reason
why the law should be expresséd in technical semantics which

are hard to understand, even by the lawyers!

As to the "short supply" of lawyers, that might
have been the case a few years ago, but it is felt that
government efforts to train more lawyers are being realised.
The govermment has now recognised the need to train more
1awyérs as opposed to the situvation prevailing a few years
ago vhen it was felt that the market was becoming '"saturated."
Tuonis view was largely associated with a former attorney-
general who did not believe in the ability or competence of
African lawyers, and being in charge of legal education,

successfully wmuzzled efforts to train more African lawyers.

It is further suggested that bail practices as fhey
are at present favour the rich and oppress the poor,; and
bail should be abolished. A new system should be evolved
wnich does not depend on money and propeirty for its
effectiveness. This is because there are now more

genrinely poor people in Kenya than in the past.

e o . e
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It should be the aim of government.to raise the
standards of living of4all Kenvans.  And by this is meant
the ability to afford basic goods and services. Since
these goods and services have to be bought, the government
should take measures to bridge the gaps between the rich
and poor, so that the resources of this nation can be
shared equitably. Tt is only then that fundamental rights

and freedoms can have any meaning to most people.

Lastly, the Evidence Act mneeds to be ammended.

As it is at present, the state is accorded privileges which

g
enable it to introduce hearsay evidence, which is poor
wisdom. Under 5.132 of the Act, the state can adduce
evidence of secret informers whose identity is protected
and ﬁho may not be called so that they can be crosse—

8

examined by the accused. In Shanh v. R., the High Court

took a step in the right direction when it ruled that &
secret informer must be called or his name be disclosed.

Similarly in Raichura v. Sondhi,9 it was held that a police

officer must state the factual basis of an opinion and was

not entitlied to plead that he was privileged undexr 5.132.

. The state, however, determinecd to see that that

privilege was wmaintained, swiftly enacted the Statute Law

s 10 : ; < .
(Miscellaneous Ammendments) Act, which in efifect abrogated

the two decisions. The law now is that coumunications not
only between public officers but also with private individuals,

in the course of duty, are admissible and are privileged.

Under S.1331, in a civil matter between the state and

an individual; or corporation,; nothing stops a public cofficial



directly concerned from withholding documents which might
be crucial to the outcome of the caée, if he thinks the
disclosure of such documents prejudicial to the public
interest. Under S.132, communications to a public officer
by a private person are protected, and under S.147, no

person who is entitled to refuse to produce a document can be

compelled to give oral evidence of its contents.

Under S.133, a ministerial affidavit is sufficient
to .support the objection to the production of public documents
This position was well illustrated in Duncan v. Carmell

Laird Co. Ltd,11 which makes the minister the custodian of

the public interest and which has been held to be appilicable
in Kenya. This case has however been overruled in

England by the case of Conway v. Rimmer 12 in which the

court stated that it had a right to scrutinize the documents

in order to determine the genuineness of the privilege

claimed. = Kenya continues to apply Duncan v. Carmell

Laird, a case that has been discredited and overruled.

The writer believes that these ideas can help
improve and streamline the administration of criminal
justice, which as presently administered is far from

satisfactory.
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FOOTNOTES

Muriuki M.S. Where Lies the Balance : The Relative
Strengths and Weaknesses of the State
and the Individual in the Process of
Litigation. Nairobi, 1982
(Dissertation).

Frank supra Pe 86 footnote 30, (emphasis added).

LIl L

The Romans put the ratio at one to one, Fortescue at
twenty to one, Sir Edward Seymour at ten to omne.
Lord Hale reduced this to five to one, but
Blackstone reverted to the ratio of ten to one, and
so it became established.

See report in The Daily Nation (Nairobi), March

, 1284 and comment in The Daily Nation, (Nazirobi,
April 3, 1984 at p. 3.

- 386 Unived States 213 (1967) per C.J. Warren.

See The Daily Nation (Nairobi), Saturday April
14, 1984 p. 3. Advocates were accused of,
inter alia, causing cases to be adjourncd on
"flimsy grounds" to go and "play darts" or because
of death of a relative, and with colluding with regi-
stry clerks and defendants who steal court files.
Jusiice Kneller blamed advocates, saying they make
long submissions.

Ssekandi supra p. gy
(1970) E.A. 39 (Mwendwa C.J. and Farrcl J.).

(1967) E.A. 624 (Sir C. Newbold, Duffus and Spry
JIh) o ~

No. 13 of 1972 sch.

(1942) Appeal Cases 624,

(1968) A.Cc. ¢10.,

e (emphasis added).
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