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PROBATION AS AR ALTERNATIVE T0 IMPRISONMERT

(iith special reference to Uasin Gishu District).

INTRODUCTION

The ain of this paper is to show that probation is a
better and a more preferable method of rehabililating the offender
as opposed to inmprisonment. |

The guestion of whether imprisonaent does reform, correct,
rehabilitate or re-initc_ruic crinminals is a question on which |
leading eriminologists are not agreed. Vhat seemus to be known,
and what appears to be true, is that the prison hardeﬁs the
-offenders. Prison sentences are costly to run, It costs the
prisoner about £200 per annum, for maintenance, whereas it would
cost the same person about £50 per annua, if he were placed on
probationsl)

The offenders are victins of sccial situations over most of
which thne individuals have mno control. [iost of the people in
oyr prisons are there for peity offences, some are f{imst offenders
and tinmers, while ye®, many wore are there due to "ignorance”
and, or, poverty., Iere, it is necessary to remember that
"ignorance is no defence irn law,"™ while at the sane time we
should realize that most of the laws are in truth unknown to the
coumon nan, This is because most of our lavs are foreign laws,
and they also involve technicalities which the common nan is
not familiar with,

There have been cases where a person has done an act which
his cozmunity views as the right way of dealing with the circum~
stances of the case, only to find himself charged with an offence
which he did nit intend to conmit. This can be iilustrated by

witchceraft cases where soue communities believed that the best
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way to rid themselves of a witech, who was a menace to the
conmunity was to kili hin or her., After the get they saw
thenselves facing a murder charge,

This brings to light the faot that laws of different
societies differ, and if laws of one society are to be imposed
on another society, then there is a need to teach that societly
sone aspects of that new law, This attempt has never been made
in ¥enya, and the littie attempt thal there is, serves little
or no purpose at all, For example, the legal ald centre Droade
casts over the radio, which are almed at teaching the citizen
his rizhts under the Kenyan Laws, only helpd a saall section of
the community which vnderstands Lngiish, The broadeasts would
achieve their zoals betier, if they were in the Naticnal Language,
80 that a hicher fraction of the coamunity learns their rights,
It is for these and many other peopie thalt a coamunity-based
form of treatuent needs to be practiced,
| Researcih has preoved that the longer a person stays behind
bars, the nigher the probabllity that he will go back to the
sane prison aefter release., Longer prison terns tend to facilitate
recidivisa, According th the Kenya Frisons Annual Heport for
1977, nearly 57 per cent of convicted persons were sentenced
th imprisonment of iess than twelve months and that wes about
2425 per cent recidivism.

For any preventive prograsue to be seifective, it must bé
based on very sound knowledge of the causes of erine, because
enbark on prevention without such knowledge is like driving in
the derk,

It is with the above points in aind, thal I secl to prove
that probation service should be more encouraged or resoried to,

more frequently than is the case presentlys
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METHODOLOGY OF INVESTIGATION

In dealing with this topic, I intend to resort to cases
which I canme across in the probation files of Uasin CGishu District.
I will also use data which I colliected and interviews which I
carried out both in the court and in the probation office,
Text books will also De used to help bring out some points and
to clarify others. Finally soze recomaendstions will be advanced,
as Yo how probation service in Keaya can be uade wore viable.

SCOPE AND o2 ULLCL OP ANALYSIS

JGHAPTER 1

Part (a) will deal with the causes of crime, This will
incluée views and theories advanced by scholars and sccial
gelentists, This will serve to show why crimes are commsitted
and heance, how they can be dealt with,

Part (b) will deal with the aims of the penal system, and
the Justifications advanced for the use of punishment,
The latter part of this chapter will be a comparison between
probation and izpriscnment, with the hope of showing that probe-
tion has more merits than imprisonment and should therefore be
used, instead of iaprisonuent.

CHAPTER 2

This chapter will contain two parts:

Part (&) wilil discuss the historical origins and developuent
of probation service in Ingland and its subsequent incorporation
in the laws of Renya chapter 64.

Part (b) willi discuss the aduinistration of the probation
gysten unuer chapler ¢4 of the laws of Kenyae. This will nece-

ssltate au exauination of whether the Act as presently structuted
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and adainistered achieves the purposes and objectives or pPoba-
tion. This discussion will therefére be an cnalysis of the Act,
end will hope to establish, 'hather there is any need for reforms
in the Act and if so what reforms are necessarye

CHAYTER 3

This chapter will deal with the gquestion of who is placed
on probation =nd on what criteria probation is granted. This
guesiion will be answered by looking at a list of probationers
and their offences plus their pre-sentence reports. A table of
offences and probationers will be used to help determine which
offence gets ive offenvers placed on probation. This table
wild cloo Ledp us W conclude as to which 1s the moet highly

coumiticd vffence, and for whalt reasons,

CONCLUSION
The conclusion will hqfiunpdovn of what has been discussed

in each chapter, and how probation has been brought out in the
discussion as the best altermative to imprisonment.
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CHAPTER 1 (PART A)

THE CAUSES OF CRIME

In my introduction, I pointed out that for any preventive
programme to be effective, it must be based on sound knowledge
of the causes of crime, because to embark on dealing with
criminals without this knowledge is like driving in the dark.
In this chapter, I will look at the views held by different
groups of people at different times in history as to the causes
of erime, I will then look at the aims of punishment and then

compare imprisonment and probation.

All societies have rules that specify appropriate and
inappropriate waya of behaving. These rules, often called
"norms" or "conduct norms," are sets of directions for behav-
iour, and members of a society are expected to follow them,
Ordinarily, appropriate behaviour is rewarded, and inappropri-

1)
ate behaviour has some form of punishment as its consequencg.

THE BIOLOGICAL APPROACH TO CRIME CAUSATION

An Italian physician of the nineteenth eentury, Cesare
Lombroso and his followers greatly stimulated the development
of eriminology both in the United States and gbroad. Lombroso's
theory held, essentially, that criminals arc by birth a distinct
biological type and can be recognised by characteristics such
as a long lower jaw, flattemed nose, sparse beard, and low

sensitivity to pain.

At first the work of Lombroso and his disciples was dire-
cted against the "classified school” of criminals law and crimi-
nology, which assume that men choose between the pleasures
anticipated from the same act, The criminal was assumed to

have a free will which enabled him to make his choice with
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reference to‘his balance of pleasures and pains, In contrast,
the Lombrosian position was a deterministic one, holding that
crininality is determined by something that the actor cannot
control., Later Lembrosians directed their work against the
ideals of Gabriel Tarde, a French social psychologist who atte-
mpted to refute the prevailing biological notions by developing
a theory emphasiging the idea that people behave according to
the customs of their society; if a man steals or murders, he

is just imitating sonmebody else. The controversy here was on
the guestion of biological determinism versus social determi-
nism rather than on the question of determinism versus free
will,

There are many more people who advocated for this school
of thought, but I need not go through them. It should, however,
be recalled that the wide inriaxions in crime rates cannot be
accounted for by the inherited characteristics ~f the persons
involved. 1t should also be recalled that ecrime, by definition,
contains three elements, First, a value which is appreciated
by a group or a part of a group. Second, another part of this
~ group is isolated or in confliiet with the first group, so that
they do not appreciate the value or regard it less highly and,
thus, tend to endanger it. Third, the first section of the
group resd&s to coercion, applied in a disinterested manner in
the name of the entire group to those who disregard the value,
Since rule violations come to be called erines by this process,
what is "erine" and what is not crize is quite arbitrary. One
cannot inherit a biological predisposition to behave in a
nanner that is criminalistic only because it has arbitrarily
been so labelied, by a social group.
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THE PSICHIATRIC APPROACH

With the development of psychiatry there has been an
inereasing tendency to apply psychiatric and psychoanalytical
techniques and theories to the crime problem. The publication
of Willianm Healy's "THE INDIVIDUAL DELINQUENT,™ in 1915 maybe
taken as the event which signaliged the liberation of psychiatry
from Lombrosian preconceptions, opening the way for research
and theorising about erime in a manner which has profoundly
influenced eriminological thought,

Bernard Glueck provided anothe® impetus when he published
the results of his investigations of 608 inmates of Sing Sing
prison in Hew Yaréf) He stated at about that time that:

“It is now universally recogniged that the pauper,
R S e S
as such nmust cone within the purview of mental nedi-
cine."(3)

The early preoccupation of psychiatrists was with the
assuzption that e{ainals constitute an inferior type,characicy-
iged by feeble mindedness, mental disease, alcoholisn, drug
addiction, psychopathy, epilepsy, neuroticism and the like,
Unfortunately, in the effort to demonstrate the truth of this
contention by statistical means, control groups were at first
rarely used, and many key concepis were vaguely defined, for
exaunple, "constitutional psychopath," "inadequate personality"
and so on. This looseness of definition made it especially '
easy to fail into error in the use of these terns.

Psychiatrists at present are, to some extent, abandsuning
their efforts to demonstrate the prevalence of deviations
from the normal among deligguents and eriainals in favour of

tyying to deseribe the process invelved in the development of
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the criminal gentality. Psychoan;iysts by the study of cases
which characteriges their technique, hawa_furnishsd particur ly
detailed case‘histories. which they have interpreted in accor-
dance with the docirines and concepis of their approach, eup-
hasiging the effects of repressed conflicts, early traumatic
experiences, especially those concerned with sex, and other
motivetional aspects of behaviour eauphasiged by the variocus
branches of the psychoamalytical school of thought.

The above approach explains crime as the result of genetie
defects, emotional imbalances, psychiatric disorders, anti-
social strives, ego or faulty socialization and education.

This approach to crine sees the individual and the family as
the mest important entities in the treatment of offenders,
Probation would play a big role here.

CRIME AND ECONOMIC CONDITIONS
THE NATURE OF ECONONIC MOTIVATIONS.
in a materialistic culture it is logical te look for

econonic roots of crime, Our law defines as criaminal sonme methods
of achieving economic success, but fails to penalize other
metpods often guite as infurious to social welfare, Stealing

is crinme, but much human exploitation is not;i Hore important

is the fact that the economic or competitive rather than the
social attitude of the mind is tolerated and expected in cuy
present imposed culture, which is more individualistic as oppoged
to the earlier communal culture, The man who does not strive

to shoulder his way through a crowd of competitors is often

rated by his fellows as lacking in intiative ~eanterprise and
drive, The mental set of a coupetitive societly is often unsocial

oy even antisocial.



e 5 wom
Po Adam Smith an economist, economics implied that man
is a rational animal who seeks material satisfaction or .
utilities, in competition with his fellows. This selfish,

competitive gearch for personal gain was socially beneficial,
and should be left unhindered by government. Led as by an
unseen hand, h? urgued, "the individual seeking his own welfare
will achieve tie welfare of the nation." Later study has shown
that Adam Smith's view misinterpreted the real nature of human
motivation and underestimated the social ills resulting from
unregulated individualianm,

Research into the actual behaviour of men seeking a living,
and the infinenae ofpsychology and socialogy have largely
undone the economics of Adam Smith. Even in their business
lctivitieé men have been discovered to be perhaps as often
emotional as rational, and as eager for power and the approval
of their associates, as for full stomachs, elaborate shelter
and a superabundance of material satisfactions. Moreover, the
social nature of man, though often given little chance for
expression, is now known to be as real as his individual gnals€4)
Even in our materialist culture, men are observed to get joy
tﬂ?ugh cooperation. In our society and most societies, how-
ever, men may act from more purely individual economic motives
up to the point when their basic physiological needs are met.
Perhaps in the face of some social disaproval most starving men
would take food and most freezing men would take clothing or
seek ghalter that did not belong to them. Yet, at least a man
who is not at the moment sufferihg the torments of long time
lack of food may sincerely declare that he "would rather starve
than steal."
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In the light of sueh considerations we must revise our
notion of an econonic factor in the causation of erime, /in
econonic factor in the causation of erinme is some influence
relatively closely associated with the efforts of men ?c make
a living. len are dissatisfied with incones that leave unsa-
tisz10d"5F ‘wnteh they are conscious, with incoses lower than
those they have been aceustomed to, and with incomes below
those of other men with whom they custonarily compare then-
selves, Under these situations, ma# suffer econonic disconforts
and an econonie motive for action arises, In addition, in a ‘
culture which gives prestige on the basis of material success,
men have positive ambitions even when not suffering actual
disconfort. They seek to raise their plane of living.

The broadest approach to an econoniec explanation of ecrime
is that which characterises the nature of the productive systen
of a society and derives crine from its effect upon the attitudes,
motives, and behaviour of the people living under it, The nost
striking of analyses is that presented by the socialist or the
comnunist, We illustrate this approach below by sunmarizing
the argument of W, A. Bonger.

“Crine almost by definition is an expression of
hunan selfishness, JMan has the capacity both for
selfishness and for altruistic conduct and at all
periods of history has given some evidence of these
capacities, However, sone periods more than others
have stimulated the selfish capacity of man, So
long as production was chiefly for use men were not
brou gt into conflict with one another in their
economic activities, Vhen, however,modern industry
and production for exchange developed, men worked
not for themselves byt to satisfy the wants of others.
They were not conscious of their interdependence,
however, for they produced for a market in compe-
tition with one another, This competition has
becone very intense, and has four chief aspecis,
There is competition between sellers and buyers
which stinulates selfishness by the struggle of
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sellers to sell for as high a price as possible,
and likewise, there is competition between sellers
of the sase similar commodities, each trying to
undercut the other and even to injure one another
in the struggle to capture luerative narkets,
Thirdly,there is competition between labour and
capital, Enployers try to purchase labour at the
lowest possible wage; working men try to sell
themselves for the highest obtainable price since
the commodity for sale is human labour, this conpe-
tition no doubt involved still more intense emotions
of hostility and the methods used at times arve
unscrupulous,. Finally, as by products of this
econouic coapetition, there are two parasitic
classes which evidence motives as selfish as those
of men actively engagedin the struggle. At the
bottom of the social scale are the indepeadent
classes who live upon the effortis of others; at the
top of the scale are the idle rich who are equally
parasitic.” (5)

Such being the nature of competitive systems, like our
Kenyan system, Bonger goes on to deseribe in more details
certain of its specific #apecta and institutiors, emphasizging
the significance of each for crime, He continues:

*fhus the systen entails child labour, Child labour
takazgge‘{gung person out of the home and away fron
the ialiging influence of his parents and other
nenbers of the family, and expeses him to the
eriminogenic atmosphere of nodern industry. liore-
over, it puts children, at their most iupression-
able age, into the nidst of this tooth and claw
econonic struggle and makes of them selfish beings,
potential eriminals ..... Similarly,the systen
takes wom@n out of the home-wom@n,upon whom society
depends to teach its children the social lessons
necessary for cooperation. This not only means the

lack of parental care for children, but it exposes
the homemaker to the selfishness - stimulating
influences of modern industrialism, Likewise this
systen produces actual need through the exploitation
of labour; and it creates those great inegualities
in reward which stimulate the jealousy and hatred
of the less privileged classes. Poverty has scores
of direct and indirect influences upon Crine ceee
Unemployment causes crime by greatly increasing
poverty, inequality, and resentument; and also
through the wéll known eriminogenic effects of
idleness and dependency theuselves.," (6)

That there is much truth in Bonger's'argunent is aluost
self-evident, That this aépraach is one-sided rather than
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synthetic will be clear to all except those who attribute the
whole of so¢ial life and culture to its very basic ecagomic
aspect.

The argument of Bonger,based upon Marxian prineiples, is natue
ral}y similar to that accepted by the earlier leaders of
Soviet Russia, The Soviet leaders contended that, since crime
was an outgrowth of class struggle, it would largely disappemr
in a classless society., They then explain the continuance of
erise in Russia after the revolution in various ways. For a
tine, they admitted, - =~ one eclass -~ although the largest class,
was in control in Russiq and hence some erime would continue
because some struggle must go on between this dominant class
and remmants of other classes. lioreover, they plausibly pointed
out that the attitudes and behmuviour of the working class
themselves could not be changed overnight and that therefore
crime would continue for a tine as an outgrowth of conditions
existing in Russia in the previous capitalistic systen, They
granted also a communistic state but held that it would be
easily controlled by the people themselves, Particularly they
ainitted that a certain amount of erime is the result of nmental
disease rather than of the economic system and misht continue
under communisas7) The Russians also at first derived from
llarxian doctrines a philosophy of deterninism, leading then

to put into effect a penal system which, so far as it affected
¢ivil rather than political prisoners, approximated an appli-
cation of scientific eriminologial priscipies, Later when an
increase of crize and political changes led to a basic m0difi-
cation of this penal systen the'ehange was Justified by a
re-interpretation of the teachings of lark and Laninse)
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I have tried in this part of chapter 1 to show sone causes
of crize, This is important especially to people like Judges
who issue punishments to know the causes of crime and to under-
stand them, because this knowledge can be helpful in determining
what sort of punishment or retributive treatzent an cffender
needs %o reform him and mske him acceptable in soclety.

It should be noted that the approaches discussed above
are not exhaustive, They are the major approaches advanced
but nevertheless there are more explanations of crime causation
by textbook writers which could not all have been included in
the discusasion. For example; Edwin Snxherlaaég)ezplained the
ineresses in deliquency in terms of it being learned from
friends and assoclates. Briefly stated, this means that if an
individual is exposed to more criminal than non-criminal
influences in his immediate environment, the chances of his
breaking the law are greatly increased. During my fourth term
elinical programme in Eldoret 1980/81, I noticed that the
erime rate had inereased from 1978 to 1900. On reading probe
ation case-work reports of these years, I noted that in 1973,
942 erininal cases were referred for pre-sentence probation
officers® reports but in 1979 the number increased to 1,098,
In 13980, the courts in Uasin Gishu District registered total

of 6,474 ¢asaaﬁlﬁ}

The provinecial probation officer for Rift Valley, under
which Uasin Gishu District falls expressed her view on this
issue in the following ternsi

fhesi, e, Peseict ghish 1t oo sma,of e
%o be quite high espeeially within Eldoret munici-

galitg. This could be becauBe of many industries
which have been put up such as Rivatex, Rajmond
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Woollen llills, furfural, Hift Valley Bottlers, Ply-
wood factory and others, which have attracted nany
people from the rural sreas to come looking for
employment, and when they fail to get the enmployment
they resort to coumitting oriues.” (31)
~ People like ierton H.K. hold the view that in communities
where standards and restraints vere weakening; a condition of
"nornlessness,” would account for increascs in erime and other
forms of devianee. That is to say that, if culturally prescribed
goals were untéenable (sic) as in the case of many working and
hlower class young people, then, there would be a discrepancy
between what was held out %o be the"ideal™ and what was attaine-
able which could result in frustration and subsegueni rebellion.
1 personaily tend to agree with most of the theories
advanced, however, I rejcct the blologlecal view advanced by
Lombroso end his disciples, which held that crininals are by
birth o distinet biological type and can be recognized by
characteristics such os o long lower Jaw, flattened nose,
sparse beard and low sensitivity %o pain, I hold this to be a
ridiculous view, and I cannot seccept that o person's sppearance
cen have snything to do with erize. I do understand thet peo-
ple not content with their appearances may tend to be viclent
and even destructive,but this is more s medical case of pay-
chology than a eriminal case, and should be treated in = mental
institution gimed at making one accept himscif as he ls,rather
than in jail, I sec this view as & nystification of issues, e
espeeially conditions brought about by the industrial revolution-
ary process of that time, when wmen were {ighting to keep alive
after being replaced by umechines at their places of work. This
reinforces the view that social comditions are more conduecive
to ecrime than any other advanced view. ’
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Having said the above I conclude that sociel conditions
will be more causative of erinmes relating to property, like
theft, arson, stock theft and related erimes. I also think
- that sone erimes such as sexual ané%lt and prostitution and
in soue cases, murder, arc as a result of uental defect and
degensraey and as such must come within the purview of mental
nedicine,

CHAPTER 1 (PART B)
THE AIMS OF THE PENAL SYSTEM.
INTRODUCTIOR
This part will desl with the aizs of the penal systeam in
a bid to show.justifications given for punishaent, The later
part will be a comparison between imprisvnment and probation,
in which I hope 4o demonstrate that probation is a better altere

native to iaprisonment.

jen desire to be rid of injury, whatever its cause, The
expected reaction to eriume is punishment, 7The actual reaction
today is still nainly penal but with varying admixtures of none
penal elements,

Por our purposes ve uay define punishment as the conscious
infiiction upon a disturbing individual of undesired experiences
not solely in the interest of his welfare., Such a definition
includes punishuent for the sake of vengeance or shastract
Justice, but also punishment inflicted solely in the interest
of sociel protection, without any element either of blauze or
vindictiveness, Society punishes a robber when it sends hin
to the toughest prison in the country; but he is also punished

in the most progressive prison, or even on probation, so long

-
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as he does not wish these rastraintsslg)
One of the initial developments of penal theory is towards
the idea thaﬁ the punishment should fit the brime, Today,
howevey, the trend is towards an inereasingly individualistic
iégoach to sentencing as distinct from punishment with the
object of arri?ing at a sentence which is appropriate to the
individual, Thés is no longer justifiable, but is simply to
emphasize that punishment in the forms @ccepted by society, is
merely one of the means of dealing with those conviected of
criminal offences; means which also include training, support
and forgiveness., This is also a trend towards complication,
as Sffences tend to be easier to andyse and classify thah the
personalﬂgs, backgrounds and needs of those who commit thenm.
The consequence is that the process of sentencing has itself
become increasingly complex not only as regards the theories
and prineciples, but also in the methods and means available

for the disposal of those ccnvictedslg)

Nowadays, sentencing has five commonly ideentified aims.
These are, retribution, individual deterrance, genemal delerrence
protection of the public and rehabilitation. It is arguable
that when dealing with a cas © a sentencer may consciously or
unconsciously be influenced by one or other of the above theories.

Let us examine them briefly.

1. RETRIBUTION
The notion of retribution is to be found in the idea that

punishment should fit the crime or that the offender should get
his deserts. It is sometimes used in the sense of meaning

"revenge", the collective revenge that society takes upon the



2. IRDIVIDUAL AD GERERAL DETERRERCE
Whereas retribution can be said to be mainly concerned

with past conduct, deterrance is directed towards future

behaviour, Jeremy Bentham in his "PRINCIPLES OF PENAL LAU"

described the distinction in the following teraus:
“General prevention ought to be the chief end of
punishuent as it is its real justification. If we
could consider an offence which has been comnitted
as an isolated fact , the like of whieh would never
recur, punishzent would be useless .... But when we
consider that an unpunished crime leaves the path of
erime open, not only to the sane delinquent but also
t0o all those who have the sane motiwves and opportue-
nities for entering upon it, we perceive that punishe
ment inflicted on the individual becomes a source of
security to all. That punishment which considered
in itself appeared base and repugnant to all generous
sentiments is elevated to the first rank of benefits
when it is regarded not as an act of wrath or vengeance
against a guilty or unfortunate individual who has
given way to mischiwvous inclinations ,but as an
indispensable sacrifice to the common safdey." *

2
The object of individual deterrence is to dler the pari-

icular offender before the court from offending again and although

it is not always easy to distinguish it in practice from other

theories of sentencing, the prineipde of individual deterrence

can be best observed in sentences which are expressed as being

designed to teach the offender "a short, sharp lesson."” Such

(17

a case was R, V, TAPPIN, where a boy of 16 years pleaded

guilty to house breaking and lacerny after a previous convietion

for collecting alma under false pretences, The court obser-

o
ved that the boy appear, to think that he was entitled to be

put on probation, but whalt he needed was a sharp lesson, The

sentence of 3 months' detention was wpheld,

It is clear that general deterrence is closely connected
with the retribution theory of punishment for, the courts
proceed on the assumption that general deterrence willi be achieved
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by fixing a sentence proportiénate to the offender's culbability.
but occasionally the need to deter others is regarded as so
pressing that it beocmnes the dominant consideration and the
court{ passes a sentence which is specially designed to be
exeuaplary. For exaaple, when a first offender is convicted
and sentenced for an offence common in the neighbourhood. But
in this case it is desireble in fairneas to the offenders
dealt with in an exemplany manner, that the courts should have
reasonable grounds for the supposition that the example will
have the result intended.

Je PROTECTION OF THE PUBLIC

Soumetines referred to as the prophylaxis theory, the
objective here is siumply to detain the offender and by so doing
physically to prevent hin from':épeating his offences., Its
success depends upon the powers of the courts to impose adequa-
tely long sentences and upon the ability of the institutions
theaselves to prevent escape. The length of the detention is
calculated not according to the tariff of blazne or gravity or
to individual or general deterrence, but according to the need
to protect the public and the courts' estimate of the duration

13)
of thisg need,

4o REHABILITATION

The object here is tc encourage the offender to abstain
from eriminal behaviour in the future by providing him, for
example, with social support in the fora of probation or a
second chance in the fora of an absolute or conditional discharge.
If crime must be paid for, the payment must be assured and
verified. Once identified as a correctional eclient, the
offender must be controlledmtil officially restored as a
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participating neiber of society. A variety of reasons prescribe
control, It is the price consideration in institutions., 7o
reconcile humanitarian end rehabilitative asetivities to the
requirenents of control imr the first order of business in any
kind of correctional plamning., Decision makers will first
reckon the client's need for control before deciding what else
to do with hia, Control makes rehabilitation poasible,

Correctional workers know that erininals cannot be rehabi-
litated by abssnt treatuent, They must be present in persomn to
receive the benefits of a correctiocnal progran. Rehabilitation
nyst depend on favourable processes going oa within the indivi-
dual, or upon some kind of systematic intervention designed to
bring about change. The intervention azy in the end be conple-
tely ineffective, but it cannot take place in the correctional
context without accompanying contralglg)

Haviig locoked briefly at the aias of punishment, under
which iapriscnment and probation fgil, we can then confidently

conpare the two types of punishuzent,

COMPABISON BETWLEN JMPRISONMENT AIID PROBATION

It is the use of inprisonment as an incapacitating techniqgue
that gives rise to nost controversy. Iaprisonuent is the most
conveniently aabiguous of all penal nmeasures, since it can be
clained that it fuctions as a general deterremi, an individual
deterrent, Opporturity for reforaztion, a reinforcer of social
stigna, and an efficient fora of temvorary elimination. In
its elininatory capaecity it is, of course, less econouical than,
say castra tion or disqualification from driving; but superior
to thea in certainty and in the variety of offences against

which it gives protection., Few prisoners escape; there are
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few offences which they can comnit inside; and their victias
are msually their fellow prisoners or enatodian;. The only
incapacitator which is superior tc imprisonment, as to all
other measures in univeraality, efficiency and economy is the
death penalty. The deprivation of liberty is still costly
both in terus of resources and in terns of unwanted side effects
on the offender, and there is an increasing tendency to ask,
wwhen is it justified as a means of protecting society?" -0’

The use of imprisomment rests on the widely held belief
that crise ‘deterrence is achieved by severe punitive Justice.
The expenditure of biliions of deollars in the construcition of
numerous and costly prisons has probably been the greatest
nistake the more developed nations have made in crize - control
practices in the last 150 years. The use of prisons as a method
- of crime control is under serious attack in the United States
and Britain and even in Sweden, which was thought to have the
hott.ay:taa in the world. The mcst serious charges are the
irrefutablie evidence of high rates of recidivism which range
from 50 to 80 percent and the high costs of construction and
naintenance in teruns of poor remults achieved. In fact, the
most hardened criminals appear to be "produced by the prison
lyitem." Research has indicated that men in prison are trained
in more sophisticated crimes at the expense of the state, that
homosexuality is rampant and that the prison environment itself

has a degrading effect on the prisonarSZI)

The question is whether a prison is able to change a
person, Today,the prison's meaning is for the security of the
public. It tries to bring to the prisoner order and diseipline,
to teach him, to help him improve his educational status, But
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the prison is never a life like environment; this is the main
reason why we should see probation and parole és a distinet part
of the whole systeu. of penal treatuent. Ve must look a head to
the point that probation and parole are not nerely ways of
bringing freedon to the offender, but are necessary ways to
help him, [Normally, what the offender has done is the result
of his inability to make good decisions, we must see how he

behaves in norual life. Ve cannot see that when he is in prison.

In Kenya imprisonment is one method of treating offenders,
It is used as a correctional institution. It is as it were,
giving the offender tine to do penance for his sins, The prison
is on the receiving end of the judicial process and gharacterise
the final step in the "revolving door" problem after the offender
cones into contact with law, It is to be remembered that '
imprisonment is an imposed practice which is a result of colo=-
nialism, Africans had their own ways of dealing with offendexn;
which we nced mot go throughe.

Clinard Abbott has observed that; most prisons in developing
countries are merely care taking or custodial institutions,
They are overcrowded and completely devoid of rehabilitative

progranes, e writea:

"Gvercrowdingim a counon, if not universal yproblenm
in the developed countries, In developing countkies
it is likely to be severe, an ebvious consequence of
the marked inecrease in crine, the failure to builid
new institutions particularly since independence,

the nunber of prisocners awaiting trial and the ahsenee
of the alternative prograns found indeveloped
countries, Although the prisons departuent nay

appear to be making a reasonable progress in the
effort to treat prisoners humanely and as far as
posaible, to apply measures directed towards rehabi-
litation, the appalling overcrowddng frustates both
these objectives,.,” (22
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Even if regarded as un a‘t%’mpt at reforming, a tustodial
sentéaee presents problens. One of these is the difficulty;
under conditions so unlfke those of Teal life of telling whether
and if so when, reformalion has been achieved, Conforaity with
thestriet regine of a prison is no indication that the prisoner
has become law-abiding. The other problem is the unwanted by -
products of custody. The inmate loses his job, is separated
from relativeg,friends and the conamunity, he loses his initiative
and becounes bitter and filled with hatred for scciety. [!ost
of ail, he is labelled an "ex-conviet," a stigna that interferes
with job proeureuent and family life and often destroys his
own seif-respect. A man's tera in prison is held against hinm
nuch more than his own conviction of a erize, The police and
the courts tend to readt negatively'to a peérson with-a prison
record and this treatuent by the legal system and by the community
often leads to a first time offender embarking on a secondary
or career deviance. The ex-convicts comait inecreasingly
serious criues and those who becone gang leaders on release
fron prison indroctrinate non-criminals into erininal ways.

Even in the best run prisons, prison work is seldon nore
than a way of reducing the economic burden which prisoners
represent,. Therefore, they are made to grow their own food to
<redags the expenscs, It is also a way of reducing their idleness.
A8 A.K. Saikwe (the then com:issioner of prisons) put its

®1{t is a generally accepited primeciple that the idle
nind is the devil's workshop,”

There is a problexz here because the prison work wiil not
do anything for the offender. If he is sent in the garden, it
will be done in the nase of rehabilitation but the actual ain
is that the adainistration is beating inflation. The inmate
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pays for his stay by growing his food. If thia is to remove
idleness, it is only a temporal solution to his problem if his
offence had been due to idleness and lack of a steady job. His
going to the garden does not mean that he has'reformed his bad

way s, nor does it remove his ceriminality.

According to Rule 3 of the Prison's Regulations Section (c¢)
the treatment of the offender should be such as to encourage
their self-respect and personal responsibility, so as to build
their morale, to inculcate in them the habit of good citigenship
and hard work, to encourage them to lead a good and useful life
on discharge.

The above rule deals with the presumption that there is
something wrong with the offender which needs to be put right-
first and foremost self-respect. One then wonders what kind of
self-respect and responsibility are recognized, if a person is
liable to imprisonment for assualting someone who was about to

mnolest his friend or relative.

Another technique used in the correction system of prisons
is spibitual ministering. A.Ks Saikwa(?4)says that it is hardly
possible to achieve any meaningful rehabilitation without giving
spiritual instructions its rightful place. +The essence here is
to adjust the mind and soul of the offender. In recognition of
this spiritual need therefore, the Prisons Act(zs)provides for

chaplains end catechists whoase main duty is to minister to the
prisoners. On the success of this method the Prison Annual Report
of 1974 p. 7. recorded that there was peace and calm in the
prisons due to the number of offenders who had responded to

spiritual ministration. One wonders what kind of effect this
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technique has on a eriuinal with a deteruined nind, or one
who does not choose to believe or accept this method of treate
aent,

The effectiveness of penal constitutions is dependent to
a greater extent on comditions within these institutions, The
approach used by prisons officers deteruines greatly the response
of those committed. In Kenya the officers follow the directions
in the Prisons Act and Aegulations,

$he innmate has no choice on what he eats or does, On
entering prison, he parts with his eivilian clothes which,
together, with any valuable items he might have, are stored in
the safe, le is then dressecd ia prison uniforu, He loses his
dignity, position and identity as he is ordered around and
required to couply with the many prison rules, uniike the world
outside where he had his own free will %o do or not to do sone=
thing. He is no ionger identified as a person but by a aunber,
Orders characterisé his life which he no longer controls,

After being exposed to the kind of life in prison,ho doubt,
the prisoner®s initiative is crushed, fe has had life nanaged
for hin witheout having a say in 4it. Uhen he coces out he feels
like an outecast, He is altogether a stranger, There is such a
big tine gap that cannot be ignored., e is labelled an Yex-
éonvict,“ hence the interference with his job chances and self-
respect. Instead of gaining respect froa the »rison he has
lost what he had, The society does not even believe he has been
cured, to them he is unfit for life outside an institution.

With a prison record behind his nane, he is a good for nothiag
fellow. HHobody is ready to t:ust hin,
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My conclusion on prisons as a method of treatment is that,
as a method of rehabilitation, it does not work to the maximunm.
The main reason is that the offender is treated outside the
society, under conditions of captivity. He ends up as the viectinm
of the ill-effects of an expensive and no good systen,

Having arrived at this conclusion, I can now introduce
probation as an alternative to imprisonment. As a form of commu-
nity treatment, probation can be defined as a means of protect-
ing society by assisting individual offenders to make a more
satisfactory adjustment to their environment, This adjustment
can come about in two waysiby integration and adjustment of the
person and by the relief of detrimental pressures. The two are
connected, "

To this end, an understanding of the individual and his
enwirbnment is necessary. This undgrstanding must come fronm
expert investigation. Without this, the court cannot make sound
decisions and the probation process is stymiedS?G%he probation
officer is charges® by law with responsibility for these investi-
gations,

The utility of probation as a correctional device must be
evaluated in terms of what it accomplishes as compared with other
correctional methods. This can be measured in an abstract way in
the comparative implications of imprisonment and community super-

_-viéion for the prisoner, his family; and the state and more
concretely in the rates of reecidivism of probationers as compared
prisoners.

For +the offender, probation in contrast with imprisonment

means an opportunicy to engage in constructive employment to
support himself, and sometimes to improve his economic stability
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and status, He can nake more profitable use of good work habits
both during and after probation then can his priscner counter-
part, Either willingly or involuntarily under support ordm. he
can maintain his dependents generally and assume responsibilities
in the community.

In Kenya, probation is a commumity based method the imported
system of rehabilitation, If intensely supervised, it can be
used as a better altermative to prison terms. In its cscential
sense, it means the opportunity for a person to prove himself,
This method would help keep offenders outside prison, especially
short {erm prisoners. The further advantage is ®inc threat of
a rigowous imprisonment for a repeated offence., The fear of the
prison coupled with the stigna attached to imprisonment will
help to a-great extent to prevent the offender from reverting
crime,

Several coununity-based type of facilitlies offer possibilities
of rehabilitating the offender, Probation hostels or living cen-
tres for probationers would enable offenders to work or sttend
schocl during the day rather than being confined to in prison.
They would return to thec centre at nigh$ or on weekeends and
renain under supervision of a correctional worker, Work release
prograas of various kinds coffer cther possibilitiecs for reforna-
tion, This approasch coabines an institutional prograz with
participation in free society during the day, a2 significant fac-
tor, since nearly all offenders socner or later return to free
society, In work relecase programs, they sssociate with non-crie-
ainals rather than with other offenders in prisons, It is
theorised that the non-criminels with vhon they work may have
2 positive efféct in changing his attitude and his erinminal
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self-conception and to remove him from his former erininal
associates.

It is sometinmes said that probation is neither punishment
nor ziving offenders another chance, Good probation is never
intended as an easy way out for the eriminal or delinquent,
but is often received by them as such. The statement that
probationi is not punishment is misleading., However much
prefered by the delinquent, probation nay MIw restrictions
upon freedonm and requirements to refrain from disapproved beha-
viour or to pemm'mqmmd acts which may be irksone and even
painfal to the pmbatiwsm)

liore speecifically probation, whether juvenile or adult,
pernits a more normal social experience than institutionali-
sation, but makes possible varying degrees of control over the
delinquent together with the possibility of senteneing hin to
an institution if probation proves ineffective, Probation
pernits contact with the other sex, with the family, and with
constructive soecial agencies of all kinds, It nmeans a less
routinizscd and more selfe-directed existence. It does not, like
imprisonment make the offender a dependent but leaves him res-
ponsibility for self-support. lioreover, even when there are
gocial dangers in the probation commmity, it furnishes for
that very reason a better test of ability to adjust than does
~life in the socially isolated priscn or institution for
Juvenile delinguents,.

The comparison brings out probation as a better altermative
and I think that our courts should be influenced by this
nethod of rehabilitation than they are at present, for it
- is econouical, and more casily adaptable than imprisonment.
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CONCLUSION

This chapter has dealt with causes of crimes and the aims
of the penal system. We have seen how approaches were advanced
from early times starting with simple advances lige those which
state that biological appearances do cause crimes, to the most
accepted ones of psychiatric disorders and social conditions
as causes of crines,

~In part (b) the aims of the penal system are dealt with
in which justification for punishment comes out clearly., This
part also contains a comparison between probation and impri-
sonment, in which I have advanced the uses of each corrective
system, in a bid to show that probatiom is a better or more
useful corrective program than>$nprisonment. It came out Qlearly
that probation is more helpful, not only to the offender, but
to the government in terms of saving the tax-payers money and
putting it to a more betier use,

We saw that imprisonment not only hardens the criminal,
especially first offenders,but is also an expensive intitution
to run; it is not always successful and leaves the prisoner
with a stigma which is hard to abandon as it is always "rubbed”
in by his being an "ex-conviet®, :

The advantages of probation also came out clearly, We saw
that since offenders under rrobation are treated in a free society
~they have a better chance to adjust and integrate into society
much more gquickly and easily. The offenders can engage in cons-
tructive employment to support themselves and their dependants;
whieh they cannot do if they are imprisocned.
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CHAPTER 2
(PART A)

( INTRODUCTION )

This chapter will contain two parts (a) and (b). Part (a)
will discuss the histeriual origins and development of
probation serive in England and its subsequent incorporation
in the the laws of Kenya chapter 64,

Part (b) will discuss the aﬁministratianfaf the probation
systen under chapter 64 of the laws of Kenya. This will nece-
ssitate an examination of whether the Act as presently struc-
tured snd aduinistered achieves the purposes and objectives
of probation. This discussion will therefore be an analysis
of the Act.

HISTURICAL BACKGROUND OF PROBATION.
Qur Probation of Offenders Act chapter 64 of the laws of
Kenya, is an adaptation of the inglish Probaticn of Offender
Aet of 1907. It will thus serve our purpose to trace the

historical development of the probation serviwe in Britain.
Probation is especially the development of the last a
hundred and ten years, representing a reaction to the harshness
- of the eighteenth and nineteenth century penal systeus., It is
based firmly on the ideal of rehabilitation. It is the foremost
example of a method of dealing with an coffender which concens
trates on hin as an individual and tries to bring about his
personal adjustment to the probleas of his soeciety. It represents
‘the minimus interference with his life and liberty that is consd-
stent with social protection and the disapproval of the crine,
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The supervision which he receives tries to strengthen hinm so
that he may play a aore yesponsible part in the communitygl)

Probation, as a corrective systen in Ingland, grew out
of' the practive ol bindinug over offenders to keep the pesee
andf%e cf good hé behaviour for a specified time. With the |
eritical exasination of the penel systea in the esrly nincteenth
century camne a growing ajsirust of the prison systen, and a
wiitiingness to use bindivg over to keep the OffﬁﬂQ%FE out of
prisen when they showed promise of reforaalion. The ascue was
t;ue of the United States whem2 lpssachusetis unofficlally
practiced probation as early as 1340 and later beesve the {irst
Jurisdiction to gppoial officlally paida oificers.

The positive elemenits in the English systes wore introduced
by voluntary enterpyrise. Proam 1376, the church of nglish
Teaperance soclety bezan to apwoint “"police court aissionaries®
1o atieupt the reclasaticon of drunkords appearing in the Loadon
Nagiswrates® courts. 7The agetivities of the =missicneries grew
slovlys they had not made a greal impact when ian 1337 the first
Britist probation legisletlon was passsed, providiag nerely ifor
conditional discharge of serdain first offenders or recégni-
sauceg tc keep the neges, be »f good behaviour and coume up for
Ju@geuent when csiied upowr by 3he gourt. It was, hovever, a
- B%atute which had reforzaticn in its nind gnd with the growth
of'tha volice court aissions, whish had nearly a hundred and .
twenty workers by 1900, anl the expansion of their gervices to
#ild eriminal cases, 2 foraal beginning could not long be poste
poned, It case with the Probation «f Ufiencders Aet in 1907.
This 2ct was to be the basis of the probation lav in nany Dritish
ﬁéw&it&riea. & new scheue of probation was introduced by the
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Criminal Justice Aet of 1948.

KENYAN PROBATICOHN HISTORY

In Kenya, the adoption of the probation ayste&(uas largely
through recommendations made by a committee appeinted to consider
the advisability of indroducing a system of probation to the
colony in 1942,

The committee first considersd the colomial 6Zfice memo-
randum on probation and, as a result it was decided that informe
atfaa shov.ld be sought from as many sources as possible, so
as to enable it to make the reguired recommendations as to the
institution of the probation system in the colony. In paragraph
14 of the recomuendations the coanittee noteds

"The prison and approved school systeus are ocaly
partially coasplete without a systesm by which
discharged conviets and inmates can be found suitable
employnent on release, and be supervised until they
have readjusted themsleves to the worlid outside, In
the very first instance this work may be done by the
_probation officer, but onee the couris have realiszed
the benefits of probation and the system has proved
successful it will be possible for the probation
officer to deal with both probationers and discharged
prisoners, Ve are unable to suggest, therefore, that
this work be nade g definite duty of the probation
officer, but recoumend that he be asked to assist
when a probationer, who has proved a fallure is
discharged from prisons of approved school,as the
probation officer will have aiready had contact with
the dilinquent.®” (2)

Froa this reconmendation, the probation serviee was to
| ‘ﬂeal not only with probationers but with discharged prisoners
and délinquents, We now have children's officers who deal with
delinquents, although they still work under the wing of probation
service.
By paragraph 16 the committee recommendeds
" .ss Pollowing the advice of our chairmaN..., ve

recoanend that, as the institution of probation
willi necessitate the drafting of an  ordinance and
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the revision of certain existing law; the Honourable
the Attormey General be requested to draft the legi-
slation necessary to give effect to such of our
reconmendations as the govenment may approve. In
this connection we recouamend that the supreme court
and subordinate courts of the first, second and
third class be empowered to make probation orders
for a period of not less than six months nore than
thirty six nonths.,"

Paragraph 17 recommended tlat if the probation system was
adopted by th~ colony, all new appointments to the judicial
service from Great Britain should be followed by a course in
one of the London or Provincial courts, and that resident nagise
trates already serving in Keanya, should be required to attend

one of these courses during their home leave, The probation
committec found relevance in the following quotation:

"eeoiie need in every court of sumnmary jurisdiction,
nagistrates who will take pains to understand the
comparatively simple principles which underlie the
organisation of an efficient probation service and
uho will giva the necessary and trouble which

of a probation committee or case commi-
ttee 1nvb VesS....These objects can only be attained
by close co-peration between the home office, the
justices and the local authorities.”(3)

Probation treatuent of offenders was introduced into Kenya
- by the Probation of Uffenders Ordinance of Decendber, 26, 1943,
bBuwever, the first group to benefit from it did so in 1946 due
% the second world &ar, Thirty nine offenders were released

¢ probation that year. The systen was gradually expanded in

" @ following years by a series of subsidiary legislations,
Qud it was extended to more offenders, Salaried probation
o.ficers attached to the courts were appointed to do the work
- £ supervision for the purpose of rehabilitation., In 1962,

the Ordinance was revised and gained the new title of: e
Chapter 64 Laws

of Kenya. This is the Act still in foree in IKenya.
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Probation officers have to take a two yecar course at the
Kenya Institute of Administration, Kabete, before being appointed
as probation officers. There has also been an inerease in
trained staff to man the department thuss enabling it to expand
fairly rapidly and making it possible for more offenders to be
placed on probation. 7o help us understand the progress of
probation, I will quote the probation case work report of 1979
for Rift Valley Province:

“In 1973, 942 criminals were referred for pre-
sentence probation officers® reports dut in 1979,
the number inereased to 1,098, Upon enquiries made
throughout the province, 73% offenders were found
suitable for rehabilitation on probation coapared to
that of 573 place in 19738. This is approximately
66.8 per cent of ali the eriminal cases referred.
Froa the entire load of uiries 60 juweniles were
comnitted to borstal institutions, 77 to approved
schools and only 1 was committed to Kamiti Youth
Corrective Training Centre.
Others were dealt with in other ways by the courts
as they deeaned reasonable, There were 399 probation-
ers brought forward from 1973 and 11l others were
bransfered in during 1979, These, plus the new
placenents in the year summed to 1,743 probationers
under supervision in the year. In the course of
the year, however, 515 probationers conpleted
their period.

449 of the probationers coapleted satisfactorily:;
35 unsatisfactory and 31 completed as absconders.
Based on these figures, I an happy to note here
that the success rate was 87,4 percent; with adults
showing better response than the juveniles, and
women in general responded best., There was therefore
only 12.6 per cent unsuccessful completions, inclu-
ding 6.6, per cent unsatisfactory and G per cent
abscondee completions,

- At the end of the year there were 1,047 probationers
under supervision in the provinve. In addition,
there were 108 ex-borstal inmates, 2 special category
criningls, and 2 probation and discipline cases
under probation service supervision. In %total there
were 1159 persons under supervision at the close of
the year." (4)

These figures are only from one pravince and show that
the idea of probation is fast catching on as a nethod of treating
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offenders, However, 1980 case-work reports show a decline
in the use of probation, especially in Uasin Gishu distriect
of the Rift Valley Province, The magistrates® courts regist-
ered a total of 6,474 cases during the year and out of this
nunber 210 cases, that is, 5.2 per cent only were referred to
the probation serwvice for enquiries and reports nade to the
courts., Among the 210 cases referred, only 151 were found %o
be suitable to be placed on probation. 17 were committed to
Borstal institutions, while 5 were sent to Approved schools,
fhe rest were dealt with otherwise(®)
A classification of the offenders in the above snnual repcris
would give us an insight of the people placed on probation.
This classifieation will appear in chapter 3 when I deal with
the criteria for use of probation service, |

Having looked at the developunent of probation serviee,
I will now proceed to discuss the adninistration of probation
under our Act.

CHAPTER 2 (PART B)

ADMINISTRATION OF PROBATION UNDER CHAPTER 64 LAWS

OP KENYA |
The precise form taken by probation varies throughout
- the world. The United Nations Study of Probation and related
measures in 1951 found such a variety of ideas involved in it
that it could only be described in general terms as a "method
of dealing with specially selected offenders™ consisting of
| “the conditional suspension of punishment while the offender
is placed under personal supervision and given individual
guidance or tmtmt.‘é)
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For Kenyaﬁpnrpoaes, the probation being based on that
of England, it is simpler to adopt the narrower definition
given in a report on the English probation service in 13562,

namely s

% eee the subaission of an offender while at liberty
%o a specified period of supervision by a social
case worker who is an officer of the ecourt: during
this period the offender remains liable, if not

of good conduct, to be otherwise dealt with by

the court.” (7)

Section 4 (i) of chapter 64 Laws of Kenya provides:

“jjhere a person is chargedwith an offence which

is triable by a subordinate court, and the court
thinks that the charge is proved but is of the
opinion that, having regard to youth, character,
antecedents, home surroundings, hecalth or mental
condition of the offenderi or to the nature of the
offence, or to any extenuating circumstances in
which the offence was comaitted, it is expedient

t0 release the offender on probation, the court nays-

(a) conviet the offender and make a probation
order; or

(b) without proceeding to conviction, make
a probation order,

and in either case may require the offender to enter
into a recognisance, with or without sureties, in
such sum as the court nay deem fit."

It is to be noted that from the beginning probation was
not limited to juveniles, first offenders, or to a restricted
range of offences; character, antecedents; age,health and
mental condition of the offender., From our hiltorical discuss~-

ion of probation service, we saw that the committee on probation

‘even recoumended ex-prisoners, juvémiles and other offenders.
I believe that a progressive judge or magistrate would take
even the trivial nature of the extenuating circumstances into
consideration, I alsc think that probation should be used by
both the magistrates and higher courts, for offenders of any
age and with no absolute restriction as to criminal record.



The asbove section leaves the maxiaum diserecition to the court.
tion 4 (%) provides:

“Befdre naking & probation order under sub-section

{1) e! (2), the court shalli explain to the offender
in o the effect of the order and that,
thef.aminmsm:pectta thepewith or
conmits amother offence, he will liable to be
sentenced for the original offence, and the court
shall not make a probation order unless the offender
expresses his willingness to comply with the provi-
sions of the order."

Probation orders, have followed the tradition of the
recognisance in requiring the offender?s consent. There are
those whoargue that, sinee the offender will msually agree to
probation rather than risk anything worse, consent is another
fiction that should be dispensed with, I feel that even if
this consent is given under pressure it has a real value,

It is the fear of soumething worse that induces people to agree,
for example, to a course of medical treataent, but this does
not nake their comsent less valid, or their cooperation less
essential,

The court has the duty of explaining to the offender what
a probation order will involve and the probation officer is
required afterwards to nake clear to him his rights .and obli-
gations. It has been suggested that tie eleament of asetive
participation and responsibility ianvolved in a recoganisance
- could be restored by requiring the offender to sign, ﬁerhaps
in court, an acknowledgenent that he understands and acceptis
the order. In view of the requiresent of consent by the

offender, it is important that he undersitands what is meant by
| probation, what his cbligations are and what is likely %o
happen to him if he falls to meet them. In this, it is especia-
1ly important that he undierstands in details what the require-
ments of the order are.
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Secticn 4 (4) provides that:

*Jhere any offender against vhoum a probation orvder

has been nade comults a subsequent offence or feils

to comply with any of the teras of the probation
order, any sua the subjeet of any recognisance entered
into by or an behalf of the cffender may, in the
direction of the court, be forfelted.”

from the above guoted sections; one secs that four condi-
tions exist for the use of probation.

() 7hat the circuastances of the cffenée and the
offenier's records are not such as to demand, in
the intereat of scclety, that sone more severe
method be adopted in dealing with hing

(b} 7The risk, if any, to society through setting the
offender at liberty is cutweighed by the uoral,
social and econscaic arguaents for act depriving
hin of it; .

(e) The offender needs continuing attentvion, since
othervise, if the condition in section 5(1)
{which should be explained to the offender in
a language he understands),is not couplied with,
the offender on comaitting mother offence is
liable tc be sentonced for the original; and

(d) the offcnder is eapable of responding to this
attention while at liberty.
THE PROBATION GRDER

section 5(1) in addision to reguiring the cffender to be

under gupervision of a probation officer for a speecified period
of not less than one or nore than three years, a probation order

vart

S

may require the offeader Wcouply duving the whole or any
of the probatia& period with sueh requirezenis as the aaa%t,
ﬁaviﬁg regard to the cilrcumstances of the case, consider necew
ssary for securing his good conduct or graveﬁtiﬂg him fron
~committing further offences,

The standard reguirenents cali upon the probationer to be
of good behavicur gnd lead an industrious life, to rorort at

once any change of address or euploynment ond also to keep in
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touch as instructed by his probation officer. In addition, the
court is free to delete, modify or suppleaent these standard
requirenents by the insertion of any condition which might be
expected to assist in ensuring the probationer's good conduct
and avoid the repetition of his offence. Stry

OF

ATICH ORDER

o)

DURATION, VARIATION AND DISCHARGE COF FRO

The length of a probation order as per section 5(1) of
our Act, may be up to three years, depending on the require-
ments of the individual offender, OSometines the limit of the
order may be indicated by certain stages of the offender's life
for example, in the case of a boy at school, it might be appro=-
priate for the order to be of such length (subject of course,
to the lianit of three years) as to cover the period when he

leavés school and starts work,.

It is usually advisable to make an order for a longer
rather than a shorier period, althoush many probation officers
seen to believe that often in the case of adult offenders if
an acceptable pattern of life has not been established at the
end of one year, it is unlikely to be achieved in uore,
Howevef it is probably wise to err on the side of safely

because in any event it will always be possible to shorten the
| order by an application to discharge to the supervising court,
by the prcbation officer, where he thinks that the progress
nade by the probationer is auffiaientsa)

Courts, which have the power to discharge an order may,
on the application of the probation officer or of the probationer

'himself. substitute a conditional discharge for the order, the
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condition beipg that the probationer comnits no offence between
the making of the order of conditional discharge and the expi-
ration of the period of the probation order. The reason for
this may be progress which falls short of that which the super-
vising officer thinks sufficient to justify discharge but which,
to be continued, needs some form of trust or independence which

is inconsistent with probation,

The probation order may also be amended or varied by the
supervising court subject to the con$ent of the probationer
himself and a number of special qualifications as follows:

(1) The length cannot be reduced (except by a
separate application to discharge) or extended
to a period in excess of 3 yearss;

(2) The length of a requirements as to redidence or
nental freatment cannot be expended to a period
in excess of twelve nmonths:

(3) A requirement as to mental treatment may not
be inserted after three months from the date of
the original order.(9) (This is the position in
ingland, I have not cone across a Kenyan case
which has dealt with this aspect.)

The parts of our Act (cap 64), which dealswith duration,
variation and discharge of a probation order are section 11 and

12, under the sub-title of Amendment of probation order,

Section 11 (1) provides:

"Subject to the provisions of this section, where,

on the application of a probationer or of the princi-
pal probation office:, the court which made the
probation order is satisfied that the provisions of
the probation order should be varied, or taat any
provisions should be inserted or cancelied, the court
may by order anend the probation order accordingly;”

Provided that no order shall be mnade under this section
reducing the period of duration of the probation order, or

extending that period beyond a period of 3 years from the date
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of the probation order.

By section 11 (3)

“"The court shall if it is satisfied or the aprlication
of the principal probation officer that the proba=-
tioner has changed, or is about to change, his resid-
ence from the district or area named in the order to
another district or area, by order vary the probation
order by substituting for the reference to the district
or area naned therein a reference to the area wheee
the probationer is residing or is about to reside,

and shall transmit to the court for the new district

or area all documents and information relating to

the case and thereupon the latter court shall be
deenmed for the purposes of this Act to be the court

by which the probation order was made."

As to discharge of the probation order section 12 (1) provides:
"The court by which a probation order was made mnay,
on the application of the probationer of of the pri-
ncipal probation officer, discharge the probation
order and where the application is made by the prin-
cipal probation offieer, the court may deal with it
without sumnmoning the probationer.,”
By section 12 (2) where an offender in respect of whom a
probation order has been made is subseguently sentenced for
the offence in respect of which the probation order was nade,

the probation order shall cease to have effect.

4

COIDISSION OF A FURTHER CFPENC

=

Section 7 of chapter b4 deals with this aspect and probvides
by section 7 (4):

"where it is proved to the satisfation of the court
by which the probation order was made that the proba-
tioner has been convicted of an offence while the
probation order was if force, then-

(a) If the probationer was not convicted of
the original offence in respect of which
the probation order was made, the court
may convict him of that offence and pass
any sentence which it could pass if the
probationer had just been convicted before
that court of that offence; or
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(b) 1If the probationer was convicted of the
original offence in respeet of which the
probation order was made, the court nmay
pass any sentence which it could pass if
the pbkobationer had just been convicted
before that court of that offence.”

In the situation where (section 7 (5) (a) ) the case comes
before the High Court, the high court, amay convict him of
the original offence in respect of which the probation. order
was made, but the sentence nust be equivalent to that which
the court which made the probation order could pass if the
probationer had just been convicted before that court of that
offence,

Broadly speaking, it is probably preferable that the
court which deals with the offender for the subsequent offence
should alsc deal with him under section 7 of our probation
of offenders Act, espeeially where that court wishes to do
sonething fundamentally different from a probation order,
Where that court does not for any reason deal with the original
offence, it is for the original court to decide whether or
not to issue process to bring the offender before it, It is a
discretionary power, but it is suggested that only rarely
should a probationer not be brought back in this way although
again the probation officer's advice on the subject will

normally be very influencial,
10
In the Znglish case of X,V,. TECI;SGKE )the court of

Appeal emphasiged that where there has been a clear "breach
of probation" by the commission of a further offence, the
court should pause for careful reflection before naking a
fresh probation order otherwise, as the court observed, the

force of probation in weakemed, its machinery is brought into



contenpt and public harm results,

In the above case, the pfébationer pleaded guilty to
burglary and larceny and was placed on probation in June 1967.
In April, 1963, he again pleaded guilty to shopbreaking and
larceny and asked for three other offences to be tzken into
consideration‘and was fined. In June, 1963, he was sentenced
to six nonths' detention for burglary. On appeal, it was sub-

mitted on his behalf that the sentence would interfere with
his apprenticeship and that he had learned his lesson, However;
his probation officer was not optimistic about his future cond
condugt and the court decided that the offender had shown conte-
mpt for probation, and dedention was both in his interests as

well as those of the publiec,

BREACH OF PROBATION ORDER

By section 8 (%) if it is proved to the satisfaction of
the court by which the probation order wos made that the proba-
tioner has failed to comply with any of the provisions of the

prdbation order then -

"(a) without prejudice to the continuance in
force of the probation order, the court
may, if no moneys are liabie to forfeiture
by the probationer under subsection (4)
of section 4, inpose on the probationer
a fine not exceeding shilling 200/=-3

{(b) if the probationer was not convicted of
the original offence in respect of the
probation order, the court may convict
him and pass sentence which it would have
passed,

(e) if convicted the court need only pass
sentence which it could have passed had
he just been convicted,.”

Breach of probation order reliates to breach of the require-

ments of the order, such as failure to keep in touch with the



- R -

probation officer or giving up a job without good reason or
breaking a condition of residence or sonething of that kind.
Breé%es of the order fal. under the discretion of the probation
officer and should thils be distinguished from conaission of
further offences which are dealt with by the courts directly.

It is the view of soze people that except for the most trivial
breaches of probation conditions, the offender should be brought
back béfore the court if only to be warned of the serious conse=-
quences of a further lapse on his part.

Proceedings for the breach wii. have been brousht, with or
without consultation, by the probation ofiicer concerned who
will normally have & view on what course he thinks shouid be
adopted. The deeision to sentence or commit for sentence on
the original offence willi obviously be employed only in cases
where the probation order has demonstrably failed in that the
offender has by his actions refused to co-operate with the
supervising officer,

In ZIngland, the Qourt of Appeal has repeatedly been obliged
to make the point that  jurisdietion to deal with a breash of
probation (or even the eomuission of s furiher offence) depends
upon proper procf of the breach. First by putting details of
the alieged conduet constituting the breach to the prohationer
so that he clearly understands what is beiﬁg said against hinm,
and then either by his aduission or, where he denies it, after
the hearing of the cathe This is not to be regarded as an enpty
formality in either situation for the risks in terus of indivie
dual liberty are, broadly speaking, the same on this occasion

as when the offender originally appeared beiore the court,
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section 1% deals with the transmission of copies of orders
for amendment of discharge of the probation orders. osection 14
deals with the selegtion of probation ofiicers, where by section
14 (1) the supervising probation officer is to be selected by
the principal probation officer. By section 106 (1), the l'inister
of Home Affairs, under which probation falls, shall appoint:-

"(a} a principal probation officer,
(b) a sufficient number of probation officers,

quaiified by character and experience to be
probation officers, who shalil perform such

3

duties as may be prescribed by rules unade under
this ;"":.Ct - b

By section 17. The minister may make rules prescribings
(a) +the duties of the principal probation officer;
(b) tie duties of the probation officerss

(¢) the constitution and duties of a probation
coumnittee or probation conaittees;

(d) +the foras of records to be kept under this rct;

(e) what shail be an institution for tihe purposecs
of tiids ‘et

(£) the reauneration of any person appointed to
carry out any duties under this Act, and the
fees and charges to be nade for any act,
aatter or thing under this /et to be done or
observed,

(g) egenerally for carrying out the purposes and
provigsions of this Act,

d by section 1}, the Principal 'robation officer, may in
writing delegate all or any of this powers, duties or functions
in reiation to a probationer, to any probation of icer who is

responsibie for the supervision of the probationer.

The Act concerning robation of ofienders is a short one
but despite this fact, I think it has outlined the basic reguire=-
ments of probation service in full and leaves no loop holes,

The rest of the pages of the Act deal with subsidiary le;islation,
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rules under sections 16 (2) and 17, concerning the »robation

of offenders (central probation coumittee) rules, probation

of offenders {(case committees) rules and also outlines the

duties of principal probaticn officers asnd probation officers.

I shall nov look at a few of these rules,

RULES UNDER SLCTION 16 (2)

MU DUORATTON 09 ARDIN RS
LEL I8 :zu.-ﬁf..;IUu D \-'pf ;)!sijv.;{:.i
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CLETRAL IHCBATIOH

COLMITREE RULAS

section 16 (2) of the Act itself provides:-

"The minister may appoint a probation comanittee or
probation committees, consisting of such persons as
the minister shall think fit, who shuall review the
work of probation oificers in individual cases and
perfora such duties in connection with probation

as may be prpescribed by ruies nade under this ict.”

The rules are as foliows:

iules 3 (1) dealis with the constitution of the counittee and

provides that the committee shail consist of:-

"(a) a chairman who shall be the chief justice.

(b) ten members appointed by the minister
representing respectively -

(1)

(i1)

(iii)

( iv)
(v
(vi )
(vii)
(viii)

{ ix ;

the ninistry for the tize being
responsible for probation services

the aministry for the time being
reaponsibie for labour matterss

the ainistry for the time being
responsible for social services;

the Kenya Police;

the Nairobi-ﬁity Council;

the Christian Council of Henya;
the Roman Catholic Churchg

the Salvation army;

the Nairobi Chamber of Comnerce
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(e¢) not more than six other members appointed
by the minister.,"

The members of the committee appointed under sub-paragraph
(i) shall hold office for % years, but shall be eligible for
reappointment. Such a person may also resign his office by
notice in writing addressed to the secretary of the committee,

~who shall forward it to the minister as per rule 3 (3).

It is important to note that the above quoted rule 3 (1)
involves a number of minimilries and institutions ranging fron
the police, the church and the city council., Zach of this
institution has a role it can play in making probation success-
ful in dealing with offenders. For example, it is the police
wno are sent to look for a probationer who has absconded or
has breached the probation order. and their duty is to produce
him before the magistrate. The church may be used to instil
moral values in a probationer, but the question of the choice
of denomination arises. The Kenya constitution by section 738
allows freedom of worship, and thus a choice of denominations,
so that to put one particular denomination in a statute would
seem to me to be inconsistent with the consitutional provision
as to freedom of worship. The rule also involves some ninistries
like those of labour and social services. The ministry of labour
works in conjunction with probations services in helping to
provide some sort of jobs for offemder to keep them from being
idle., It is usmally said that a lazy mind is the workshop
of the devil., The ministry of social services may offer advise
especially to probation officers concerned with difficult
pfobationers, or in dealing with the community problems in the

community from which a probationer comes from,



Aule 4 of section 16 (2) deals with the duties of the
committee which are:

"(a) to make recommendations to the minister

concerning the various allocation of the services

of probation officers to various areas;

(b) to receive and consider the recommendations
of the probation case committee of any area
concerning the needs or working of the probation

service and to advise the minister on alil natters

arising therefrom, other than administrative
natters:

(c) to make recommendation to the minister relating
to the duties of the comuittee and of the
probation case commitieces;

(d) +to advise the minister on any question of
policy and upon any other natter relating to
the probation service as he nay refer to it
for advise."

It can be seen fro  the above duties that the central
probation committee hold the key to the success ¢f probation
* in their hands, They can either retard the development of
probation or make it progressive, 1 would thus suggest that
the members of the committee should be well acquinted with the
meaning and requirenent of probation service in order to expend
their duties more fully and satisfactorily. iules 5 and 6
concern the meetings of the committee and their procedure,
Rule 7 concerns the quoran of the committee meeting which shall
be five, liule 8 (1) concerns voting and provides that the
decision of the committee shall be by a aajority of votes,while
ruie 3 (2) provides that the chairman of the committee shall

have a casting as well as a deliberative vote,

There are aiso rules concerning the probation of offenders
case comnittees, whése constitution requires a chairuan and

seven members appointed by the permanent secretary and the
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principal probation ofiicer, who shall be an ex-officio

member (Rule 3 (1) ).

Rule 4 deals with the duties of the committees which are:

"(a) to examine and review the work of probation
officers in relation to individual cases;

(b) to receive and consider reports from probation
officers;

(e¢) to make or direct the msking of any communi-
cation which it may be necessary to make to
the court.

(d) to make or direct the making to the central
comnittee of recommendations concerning the
probation service;

(e) to advise and assist probation officers in
the execution of their duties;

(£f) +to ensure that probaticn officers perform
their duties in a satisfatory manner,”

These case committees are an important branch or organs
of the probation service and ansure that the individual case
reports have been done thoroughly and that recommendations
concerning the service have been passed to the central proba=-
tion committee to deal with.

The duties of the principal probation officer are outlined
in Rule 2 (a),(b),(c),(d),(e) and (f) of section 17 under the
leading; The Probation of Offenders Rules. The duties of a
probation officer are outlined in Rule 3 and 1 will quote themn,
as the probation officer is the one who deals directly with
probationers. His duties are thus:

"(a) +to make preliminary inquiries as the court may
direct into the antiecedents, home surroundings
and other circumstances of an agoused persons

as
(b) +to undertake supervision of probatloners nay
be assigned to his charge:

(c) +to visit the home of every such offender and
nake inquiries as to his conduct, mode of life
and employment,
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{d) to keep in touch with probationer and to
arrange to meet him at ieast once a fortnight
during the first six months of the periocd speci-
fied in the probation order and thereafter at
such intervals as he nay deeu necessary, having
regard to the condket, mode of lixe and needs
of the probationer;

{e) to ensure that the yrobationer has understood
the terns and conditions of the probation order
and to endeavour by encouragement, persuation
and warning to secure his obscrvance of thems

(f) to advise, assist and befriend the probationer
and where necessary, endeavour to find suitable
ezployment;

(g) 4if +the probationer is under L. years, to ende
eavour to secure his association with some
suitable youth moveaent or other welfare organi-
sationg

(h) to keep rrorer and up~to-date records of every
prodbaticner for whon he is responsible, inclue
dinz notes of visits and interviews snd relevant
details as to the conduct and progress of the
probationer,” _

In my view, the probation officer is one of the most impore
tant persons in the probation service., He is the one who decides
whether an offender is suitable to be placed on probation, and
later helps hia to coue to teras, as it were, with his comnunity.
In fact, the probation officer does all the work that could
either aake probation successful in terms of success rates, that
is, the number of people who come out of probation fully refore
aed, It is due Yo his izportant role in the probation service
that I intend to deal with the probation officer's role at

ilength in my conclusion %o this chapter.

CONCLUSION ALD DISCUSSICH

et oo

All that has been said above begs the question:
Ia prodbation treatuent of punishuent? I'robation is a combina=-
tion of both treatuent and punishnent. It is a legal disposition,

An offender is sentenced to serve tine on probation. At the
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sane tiuve, it is a process of treatment in the context of
conuunity based corrections ideally, oifenders reccive guidance
and conselliing in an attempt to cmeure their adjustaent to
fyee soclety, In reality, probation is punitive because
restrictions ave placed on the probationer, Dut it is also
to be noted heve, that sany authorities would deny the punie
tive aopecis and instead would avpgue that gli thely policies
are rehabllitative.

In the United State of Amcrica, so e states allow judges
to utilige “split senteuncing™ or “shoci sentenecing.” Uffenders
ave placed on prcbation with the stipuilgtion thut they
agy be confined for a portion of thoir »robationary periocd.
The sssunption i that a “tastc of confinenent® or the "shock”

might lead to a medication of s»an:iou~<ll)

e twin abgaetivés of probation evc protection of the
community and rehabilitation or the offender, These objectives
create a dileasa and roie conflict for the probation o#ficer,
“he probetioner and probation ofiicer are legally thrust into
a potentially intisate relationship., Lach participent - offier
and probationsr defines tvihe gituation differently. The proba-
tioner brings to the counseling or surervision situation a
natural apprehension, Sitting on the other side of the desk
is an official representetive of erininal juatice systen who
nas the power to further regiriet the probationer's freedon
and possibly initiete probation revocation proceedinga which
gousd wesuil in a trip to jeil. Aﬁ cne probationer put it;
®A probaticn ofiicer iz just a wolf in sheep's clothing. $12)
This ig espeecially true in Kenye, whore peopie ave still not
fully avare what probation reaily is, and some think that

the probation officers are piain clothes policemen or a branch
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of the police force.

The probation officer is also apprehensive about the
engounter, Will the probationer be cooperative or, by violaw
ting the conditions of probation, cause trouble? Past expe-
rience may put the officer on tie defensive not to be conned
and to wateh for signs of rebelliousness on the part of the
“eclient", Given the ambiguilty of their roles, there are two
neutral pocitioms probation officers may take to reduce their
anxiety. Pirst, probation officers nay see themselves as
authority Tigures who can control probationers simply by
showing them "who is boss," The structure of their interaction
is defined by the legislatively enacted condition of probation.
Given this role the probation officer expisins the rules firaly,
issues g patermalistic admonition to be good, and nay end the
interview  with the old saying: *1f you work with me I will
work with you."

On the other hand, the probation officer may rejeét the
role of an authority figure and assume that of a helpful friend.
Prou this stand, rules are seen as relatively uninportant and
the probationer's approval as all important, In eftbet;tho
probationer now controls the probation officer, for the latter
can withdraw approval at any tizme, The "helpful friend"
approach means that the probation officer will suppress any
eritical remarks or even overlock vioclations of probation
rather than risk incurring the probationer's disfesvour, and

perhaps dasaging their councelliing relationship£l3)

_ Given the above uncomprouising situations, I would think
that a 2idile position between these unsatisfactory extremes
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would be for the probation officer to try and show the proba-:
tioner that péwer or domination is not the issue, but that,
within the limitations of their legal reladionship, the officer
would like to find ways to help the probationer to complete the

terus of probation successfully.

-

In addition to being of help in sentencing, the probation
officer serves as something of a jailer-at-large by supervising
probationers to protect the community. This role involves the
Yalents of a eriminal investigator, as the officer nust discover
if probation violations and, or crines have been comuitted by
those under supervision, 3ut one of the probation oificers
social-work functions is the preparation of a »re-sentence

report.

Infornation secured in @ presentence investigation can
be utilized at every stage in the administration of criminal
justice for example, by the courts in determining an appropriate
sentence, by the prison ciassification tean in assigning custody
and treatment; and by correctional researchers as they try to
Locate those variabies which are associated with success on
probation, The prinary object of tie pre-sentence investigation
is not to determine the guilt or innocence of the defendant,
which has already been deteraincd legally, but to give anyone
who may be working with these pcople insights into their person-
alities and scume understanding of the social milieu which

produced then,

Jihen a probationer violates the cconditions of probation,

care should be +taken to determine whether the violation was the
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result of unrealistic probation ruies or zn arrogaant or indiffe-
rent attitude on the part éf the probationer, The probation
officer should ask: To what extent is this violztion reflective
of deeper hostile attitudesy Probation officerssshould be
careful to remain objective and nol revoke probationers because
of a perscnal dislike for an argumentative probationer,

As concerns the revoeation of probation order, it is only
justified when the srobationer gffegdn order of the court or
when they becoue threats to the community. Yew violations
should result in an autonatic revocation of probation. (ne
guideline question to ask is: iow would we have responded to
this act had the person not been on probationy All viclations
should be judged in the 1light of the probationer's ftotal adjust-
nent to societiye. |

Ldvocates of probation justify its continued use on two
central sroundsj that probation is an effective ncans of indivi-
dual treatment and that it is a lax barzain for the state,.

To deteruine whether probation conforus. in practice, to the
high ideals i espouses in theory, the /imerican Dar Association
conducted a nation wide survey,

The report listed some of the following criticisms:=-

"(1l) Probation was granted without suflicient
knowledge of the defendant and his backgrounds

(2) rre-scntence reports often nay contain a bias
either for or against the offender,

(3) rrobation is often used to clear t.e docket,
to induce the #efendant to plead not guilty
and to alleviate crowded prison conditions,

(4) Probation is often used as a collection agency
to induce paynent of fines, restitution and
alinonye.

(5) The cost of probation is soaetines borne by
the probationer in effect, a probation tax,
ihe oflender pays for the privilege.
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(6) There was inadequaté supervision of probationers
on the part of probation officers due to heavy
caseloads or apathy.

(7) There was an over identification on the part
of the probation officer with the social work
expectations of his role to the neglect of
law enforcement responsibilities.

(8) There was inadequate and unreliable statistical
research, making it nearly impossible to dis-
cover the suc@ess or failure of the system." (14)

The above propositiengge very true of the short comings
of our own probation service. Bﬁt despite these shoriconmings,
probation remains a superior method of dealing with many
offenders, Specially as opposed to incareeration in a dehuman-
ising institution like prison., It is axiomatic that to function
as a normal person, one must live in a relatively normal envi-
rouent. Institutionalisation should be utilized only when the
offenders are dangerous to themselves and +to the community.

In this chapter, we have had a look at the historical
development of probation service not only in Britain, but also
in Kenya, culminating'in our Probationinfenders Act, chapter 64.
Under this Act many categories have been dealt with, for example
Juveniles and ex-prisoners. /e have seen that it is becoming
a popular method of dealing with offenders, and does not only
save a lot of money which could be used in their maintenance
in prison, but also gives the offenders a chance to hermonise
with society and become a part of it, through the help of that
sane community.

Under, the Act, we saw how probation is admimistered and
the rules regarding the duties of probation officers, the central
committee aﬁd the probation case committees. Under all these,

it has come out clearly that the offender in need should be seen

in his social setting and attempts to solve his problems should
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telkke into aceount the whole situation. Vhen a probation order
is made the need for a sciution satisfactory to society as
weld as to the individual is amade expiicit. The offender,
under the Act, is ofien explieitly required to meet his
several obligations, tc lead on honest life and o be of good
behavicur, It is the job of the probatione officer to stinue
late the oifender to want this for himself and to find ways

of doing it that give him satisfaction without infrinsing

tae vights of others. The probation officer shouid try vhenw
ever possible to plan and act with his client, %o enable him
€ t&ik about his feelings ratiber than leave hia to work

then off in ways that daanage others of hinmself, to encourage
him %o plan end act for hiaself rather then do things for hin,

cne of the pre-rcequislies for the effectiveness of proba-
tion is the availabilily of well trained and qualified pere
soﬁnel toc do the actual work of guidacce and not just for
*paper work'. There is nseé to have well-trasined psychiologists
and sociologists who are also socliul workers. These people
auet have experience and be keenly interested in the welfare
of man in society, They wzuat aisc be resourcefui, izaginative,
initiative, considerate, patient, fair and honest, These are
qualities which are & very rere coamcdity and only heips to
deccnstrate the difficulily of the work. In other words, proba-
tion officers aust be, for ail intents and purposes, more gqua-
dified thun the magistrate who places the probationer oz
probation, It is the probation cfficer, wiao has to diagnose
'hia probless and {ind ¢ cure whilie the nagistrate nerely
pronounces froas the chair that the olfender is placedon probaw
tion. The whole process of rehabilitation and its effectiveness
rests solely with the probation officer, and not with the

court.
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In regard to the above, tihe Kenyan probation system has a
problea in that, we do not have enough probation officers to
deal with the heavy caseloads and supervision, neaning that the
probationers do not get all the atiention they need, In oy
interview with lrs, Kanuren, the prineinal probation officer
of Uasin Gishu listrict, she expressed her disatisfaction with
the training: systen, which Bhe said seened to work against the
developuent of probation service., 1 leamnt from her that every
year only tweniy probagion officers are trained, exce t for
1981 when, she said, twenty-five had been accented for training,
It ap.ears to uze that this fact cripples the aim of probation,
which I think should be ucsd more extensively than it is used
at present in Xenya., iirs. Fasmuren coamplained that wozen proba-
tion officers were few, due to discrilhination in the intaze
for the training, She also said that due Lo the stortage oi staff,
there were situations when a »robation officer could handle as
many as 150 cases single handed, while she felt that to even
nandie 50 cas s alone was too much work,

since case work approach is the essence of the juldance
it neans that a lot of attention nust be paid to the social and
econonic conditions of the client together with that of the
fasily. boLaoployment opportunities, wnich in our case, the labour
ainistry sonetines consider, health faciliities, recreational
faciiities, ecucational facilities an¢ many others, zust be
availabie locaily so that tue probation officer cun use then
whenever need ariscs, (therwice, il zeams sizply taking the
person back to the social environment where he committed the
erine, liew opportunities should be open to the probationer
through the efforts of the probation officer. It is the society
to provide these opportunities, the probation officer only
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deploys thenm as best as he can to assist the probationer,
It is thus the probationer, who in the final analiysis helps
0 cecide shether probation treatment has helped hin or not.
This can be deduced through his general response to the treate

mnente

The iet es it i presently slructured and administered
is alrigit as concerne the provisions, It is onliy the practi-
cal - gide of it that should be iuproved for exauple, by traine
irng wore probation officers., This will be deait with, in
ny recommedations,
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In this chapter, 1 will deal with the criteria for granting
or denying probation. In so doing, I will resort to cases I
coliected during ny research, to see whether omr nagistrates
and probation officers actually use these criteriae. Annual
reports and data will be used to help us Iind out which crine
is hishest, and which classification of probationers commit
it most, .y conclusion to the chapter will include a run-down
an what elements a probation officer should look at in order
to be able to coupile a pre-sentence report and hence a recon=-
endation as to whether the offender is suitable to be placed on
probation.

Ok
CHliuiIh Poli GAARTILG Cp DLNYILG DPHOBATION

itehabilitation is not the only concern of persons who
make probation decisions., Trial judges and nagistrates reflect
their assessament of the seriousness of the ofilence in probation
decisions, Offences they view as very serious are likely to
result in a prison sentence despite the fact that the defendant's
potenidalfor rehabilitation looks good. It is thus not surpri-
sing that most of the people who commit offences viewed as
mninor are likely to be placed on probation, without regard to
their prospects for rehabilitation. In part, this attitude
reflects concern over the seriousness of the offence the defe-
ndant aay coviit if hewere released on probation, But it also
refiects a judgment that probation is leniency, and that sone
offences are so serious'that they require full community conden=

nation hence, a prison sentence,



Soe guidance on wh@t erlteris should be aprlied in
deciding whether or mot to place an ofiender on probation was
given by the lorrison Committee, in Its conclusion that there
was an a priori case for the use of probation where fomr condi- -
tions existed:

v (a) ‘“The eircunstances of the offence and the offender's
record aust not be such as to denand, in the interests
interests of society, that sone more severec nethod
be adopted in dealing with him,

(b) The risk, if any, to security through setting the
offender at 1ibdty must be outweiphed by the moral,
social and econonic argunents for not depriving
"hin of it,

(e) The offender must need continuing attention, since,
otherwise, if condition (b) is satisfied, a fine or
discharge will suffice,

{(d) The offender nust be capable of responding
4 this attention while at liberty.” (1)

o8t probation authorities believe that there should be
no rizid and arbitr.oy ilimits upon the court's discretion to
enploy probation as a sentence, provided that a pre-sentence
investigation is made to discover whether the offender is
proper naterial for this disposition, In its Model Ienal code
the American law institute has put forward a set of criteria
for courts to consider in eaploying the suspended sentence

with or without probation as follows:

"Section 7.0l eriteria for withhplding sentence of inmpri-
sonent and for placing defendant on »robation.

(1) The court may deal with a person who has been
convicted of a crime without izmposing a sentence
of impriscnment if, having regard to the nature
and circumatances of the crize and to the history
and gharacter of the defendant, it deens that his
iaprisonment is unnecessary for protection of the
public, on one or nore of the following grounds:

(a) The defendant does not have a history of
prior delinquency of ecriminal a@tivitg:ﬁv
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navin; such g history, has lcd a law-
abinding life for a substantial period of
tine before the commission of the present
offences

(b) “he defendant did not coantemplate that
his erininal conduct would cause cr threaten
serioc 8 harng

(e) “he defendant's crininal conduct neither
caused Dor threatned serious harmg

(d; The deicandant's crininal conduct was the
result of circuastances uniikely to recurs

(e) The defendant acted under the sBtress of a
strong grovocation

(f£; The imprisonnent of the defendant would
entall excessive hardship because of his
advanced age or paysical condition,

(g) 7The victin of the defendant's criminal
conduct consented to its counission or was
largely instruméntal to its perpetration;

(h) The character and attitude of the defendant
indicate that he is unlikel’r to commit
another crine,

(2) shen a person who has been convicted of a crine
is not sentenced to inprisonment, the court shall
place him on probation if he is in neeu of super-
vigion, guidance or directicm that it is feasible
for the probation to »rovide," (la)

The Auzericansscen to be more liberal in dealing with their
offenders, but in praciice the British also include some of the
above criterion for deciding whether an oifender shalil be placed

on probation. Let us nov loock at the renyan situation,

In assessing whether the conditions referred to gbdove
exist in the case of the offender before i, the court will
nornally, have the benefit of a report of a nrobation officer
who during a renand for inquiries will have nade a careful eva=-
luation, on thc basis of his professional knowledge and experi-

ence, of the offender's need for support and the likelihood of



his responding to supervision, /lthow ity I did not coue
across this practice in the courts where 1 did ny research,

it seens that a court mnay nate a prcbation order without the
advice of the probation service. ?This practice, in ay view,
should be di:zcouwragzed because court assessaents are, fron

the very nature oif the circuastances in which they are nade,
hardly likely to be reliagble; it ailso seenas unfair to out an
offender on probation, without the service having had an 0110w
riunity to uake its own rescmrch on the jrobationer; also where
probation is being coasidered, it is often useful to allow a
pause to occur before tle order is uade, ‘The point is that
this is a procedure that requires the consent of the offender
and it is important that he should be given an oo ortunity for

proper reflection,

Criteria for use of probation can be divided intc 2 number
of categories, ¢ are now going tv lock at then and use soue
of tne case siudies I codiliecied during ny researci: to try and

explain a particular categorye.

h Y g 3 3 e N - ) 4 ¢ 2oy pu Wy g e K T3 17T 3 y 2l Sk A
(a) CHAIPHUIA HELAD=D U PRUBABLE AUSBD Ll

“n

(ne of the ceniral concerns of trial jud es and yrobation
officers is assessing the likelihood that a delendant wiid
successfully adjust to community-living wnder probation supere
vision, The focus is priaarily upon the likelihwod that t.e
offender wiii viclate the criminal law if placed on prouatior
andthe question is whether the offender wii. be abie to lead
a lawe-abidliz iife if he is given the assistance of robation

supvrvision, In practiee, a nunber of indicis of Probable

adjustuent are used, for 5§ampie, criminal record,
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personal characteristics of the offender and Professionsl grinie-
nalitye

If an offender has seriously violatéd probation previously,
it is unlikely he will be placed on probation again, and an
offender who has served a prison sentence, whether as a result
of probation = revocation or a direct commitment, ls unlikely
to be given probation upon subsequent convictions., It has
been noticed that there is a tendency to use the offender's
records in o rather nmechanical fashion in nmgking probation
deeisions, This results in probation for aimost all pffenders
with prior convictions. In veality, the reoord is closely related

to gther considerations used to make probation decisions,

It is Yo bec noted that the absence of rrior convictions
ney reflect the fact that the defendant is a youth who simply
has not had tizne to accumulgte prior convictions or that his
fouily has been effective in controlling his behaviour, before
the counlsgsion of the pvesent ofience, Yet, the offender's age
aad his fauily relationships are factors that, independently
of the eriminal record may be sufficient indication of good rehe=-
bilitation potentisl %o resuit in probation.

(ne of the cascs decided upon the above eriteria, is that
of Qgﬁﬂ_ggﬁ;g(g)who hed been chmrged with staalingsa) The boy
was aged 15 yeers, ihe circuustances of the offence were es
followss
Un the one hand, the nother had sald that the offcender had gone
to Nalvasha %0 search for employment and that when he could not
precurg/égé. he came back to Eldoret whore he commitited the offence

freely and sald that he was eacily swaped into commititing the
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offence by other Kikuyu children with whom he was keeping
coupany on the material day. As they were passing a shop block,
they caue across a long trouser which was hanging en a rope to
dry. One of the gang menbers rushed to the ropes and removed
the tppuser very hurriedly., He folded it and gave it to the
offender to carry. Within a short time, they were spotted by
the owner who shouted for public help. They were arrested by
the police after trying to flee,

The eriteria for use of probation will come out clearly
if we look at the probation officer®s recommendations which
were as follows:

"This teenager has Jjust started beconing deliquent
in character, although this is the first tine to
appear before the court, He has once been engaged
in anti-social activities, when in 1974, he let off
hig destructive instincis, characteristic of adole-
scents, by smashing up a vehicle windscreen., Jle was
arrested for this by the police and given four strokes
of the cane., Due to the interval of tize between
these activities and in view of his age, I note his
crininal tendencics are mild,., lle appears remorseful
and sorry for what he did, His mother has wilfully
expressed the will to assist in his rehabilitation,
therefore, the court should give him a chance on
probation,”

I noted that, in most cases where the offender appeared
rexorseful and sorry, he always got probation, But there are
| cases where a clever criminal could use these expressions to
get a chance on probation, But this would be hard, because the
probation officers do a thoralgh research into the background

of the offender, before they can even recommend him to the court
as a sultable person to be placed on probation.

The best exanple fron one of our cases which follows the

eriteria related to probable adjustment on probation, is that

of gosipi kxpEr’Y |
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Joseph was charged with stealing by servant(®’ The particulars
of the offence were that on 26th April, 1931 at Rivatex factory
in Uasin Gishu District, jointly with others nct before the
court, being the servants of Rivate¥, stole fron the said
factory 125% Khanga Lessos valued at Kenya Shillings 3,765,
In his recommendations to the court, Benedict Mutoro, the
probation officer at Eldoret said:

"The offender is a young man with a family of three
children, He is apparently the sole bread-winner,
As parents and next-of-kin have spoken favaourably
of his past socialisation process and although his
behaviour has been tarnished, he was apparently
acting under the wrong group influence of his work-
mates and his superiors, [e looks remorseful and
sorry for his anti-social behaviour, In the light
of this, I think that his criminal tendenctes are
still remote and can therefore be contained through
constant counselling and strict supervision in an
open community.”

finother case decided on this criteria is that of
6
PHILLIP KOROREIS )vho was charged with rapeg7) The probation

officer, after considering the offender's life history and
circunstances of the offences reconnandéﬁ thats

“The offender's current deviant and delinqguent acts
seen to emanate from emotional maladjustment and
emotional pressures. These have nade him desperate
and nm-conforning to the aceeptable norms of life
in his community., However, his non-conformity to
the acceptable standards of decent life is still
very potent, therefore, through constant counselling
and effective supervision in a free community, the
offender can most possibly be rehagbilitated and as
such probation treatment is recomnmended.”

This probationer was placed on probation for 2 years.
is last sunmary report was recorded on 30-9-81 and reads:

"Phillip reports regularly as instructed. He seeus
to be maturing up and making an all round process
in his personality and response to supervision.

He i8 eurrentlyreading hard for his K.J.S5.0. exani-
nation, which he is preparing for through self-
tuition., If he continues as he is doing, I can
igiesee hin benefiting from this home-based rehabi-

ation,"”




(b) AGE, FAVILY RELATIONHS AND OTHER CONSIDERATIONS

The next eriteria to be discussed, is that related to
age, fanmily relations and sizilar considerations, One of the
primary considerations in senteﬁ?ng a youthful offender is the
anticipated negative effect of exposing a young defendant to
the environment of an adult prison. If at all poaaiﬁle. a
prison sentence is avoided,

Although age is the most conspicious and frequently encou-
ntered perscnal characteristic that influences the probation
decision, other similar considerations nmay be iuportant in
a particular case., The aggregate of these characteristics is
- sometines referred to by trial judges as the "defendant's
rehabilitation potential." They include fanily stability and
whether the family is atteupting to control the defendant's
conduct, if the defendant is married, whether he supports his
fanily and has a sense of respomsibility for them, his euploy-
nent stability and performance and school attendance and
conduct,

The following cases show that our courts and probation
officers also ude this criteria.

8
In the case of YUNIS CHEPTOOS )vho was charge with stealingsg)

the probation officer recomuended:

"eee funis is a young unmarried woman with one child
to look after and expecting a second one soon, She
readily admitted her offence and explained that she
had stolen the money for the purpose of buying a
plece of land since her family of eleven people until
now have no place to live, She was actually doing
the right thing but unfortunately through the wrong
means, She is very sorry for her offence and pleads
to this court fer leniency pronising never to steal
agian, I would reconmend that she be given a chance
on probation."
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The probationer in this case was 21 years old at the tine
of the offence, She had been working as a house~giid for
the complainant., She admitted that she took the Kenya i
Shillings 6,720 from one of the drawers in the complainant”’s
house, and tock it to her ﬁncle. whon she cheated that she
had been sent by her father, to ask him tc buy them a piece
of land with the money. In my view, this young girl seeas to
have been led into her act by compassion for her landless
fanily.

In Kenya, there is usually a problem as to whether young
offenders should be dealt with under the Children & Young

Offenders Agjsga)rhereby, they can be sent to borstal institu-
tions or approved schcols, or whether under the Probation of

Offenders Actsgb)where they can be supérvised by e probation

officer, I think this will depend azain on the finding of a

probation officer as regards a young offender, By looking
into the historiecal background of the cfiender, the probationer
may recommend that such a case be dealt with by the children's
officer, if is & hopeless probation case.

I think that we should mention here that our probation .
officers have also taken up the voluntary duty of supervising,
among others, ex-borstal in - mates and young offenders fronm
approved schools, This is because there are no other people
to ensure that such an offender, on release, comforns to accepted
social standards, Hence,the ex-in-mate is expected to keep
in touch with the probation officer. He nmust be of good beha-
viour, and lead an industrious life. TheAaim of this super=-
vision of ex-borstal inmates is to detect certain ex in-nates
who might prove a nuisance to societys othexs need protection
and others need to be discouraged from further criminal beha-

viour.(lo)
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In the case of PETER INDAGA INZAI, charged with attempting

to obtain money by false pretance{lz)family considerations were
taken into account in granting him probation. The probation
officer in his pecounendations noted that the 33 year old

8ffender was married with 8 children, He went on to say:

"The offender is the sole bread-winner for the
fanily but has failed to conforn to a normal life-
s¥yle that benefits a responsible citizen, Although
he has several previous convictions my understanding
of his present attitude is that he ies remorseful

and sorry for whatever he did, It is apparently due
to poverty that he finds hinmself at variance with
lawful memns of earning g living, In view of his
age, fanily expectations and the circunstances of
the offence, the court should give hin a chance on
probation and warn hia to behave,"

(e) MISCELLANEOUS - OTHER CRITERIA

Probation decisions also reflect tlie seriousness with
which the offence is viewed, ©Sore offences are regarded by
mnagistrates and judges as too serious %o permit the use of
probation, no matter how great the offender's prospects for
rehabilitation may seen, These offenders are held to require
full condemmation for th8ir Acts and this nmeans imprisonment. .
The seriousness with which the comnunity views the offence,
reflected largely in newspaper articles and editorials also
influenmes the probation decision. So does lack of moral blame=
worthiness of the offender, as for exa:ple, when the offence is
¢omnitted under sirong provocation, or by a mentally disordered
person,

(13)
The above case of PETE!D INDAGA INZiI, suggests that our

courts will overiocock the criaminal 3endencies of an offender, if

there are other antecedents which are in favour of his being on
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probation, In this case, the offender hud a chain of previous
convictions for which he had been punished, On 29,may, 1967
he was charge with assualt. causing actual bodily harm under
the name of Petero Andeka and was imprisoned for 3 months, On
10,4pril, 1971, he was charged with stealing and was inprisoned
for 6 months, In 1978, he was charged with careless andé dangere-
ous driving of a tractor eccasioning death of another person,
The probation officer®s report says that the offender was =~ -
inprisoned for 15 days, but paid a fine of 50 shillings for the
last charge, It was noted that the offender had a very bad
‘reputation at home, The court seems to have given him a chance
. om probation on the grounds that this offender had been led to
connit the offence due to poverty and also due to the fact that
he was the ssle bread-winner for his family,.

In the case of ROBERT KIMTAI KIPSAHGASI‘)charged with

ass 1t causing actual bodily harn{}®)the court took a number
of factors into consideration. The first consideration was

that the offender, had been provoked by the eomplairant, who
had grabbed the offender unexpectedly Irom the behind and had

called other peoplie to come and apprehend the offender for no
apparent cause. A struggle ensued and the complainant was hurt
and the offender tied with ropes and taken to the police station.
The second consideration was that the offender was apparently a
hard worker in so far as faruing is concerned. The probations
officer noted specifically that "the offender has becn an impo-
rtant factor in increasing the family's econoaic out-put,”

(16
In another sinilar casej DINAH KOE ARAP KCGO, J was granted

probation because she had been provoked by the conplainant’
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The complainant and the offender were both drunk, The complainant
had slappred her wvery hard on both cheeiks beecause she refused to
give him a cigarette ., She had Then assgulted him and caused
hizn harn.

In one case of attenpted ﬂﬁi@ié8(17)iﬁ which CHRISTINE
CHESULE ‘laéaﬂ the offender, the court granted probation in
order to save the marrisge and the couple's attitude towards
one another. In this case, the husband was a drunkerd and a
 wife-beater and the women was hot teapered. Uhenever there was
a quarrel, a fight é%uﬁ&. and the wonan always took a rope to
hang herself on nine previous occasions but was alweye saved
by meighbours. The guerrcl leading wo this oilence was a suall
douestic one concerning the refusal by the husband for the wife
tor sell sone naige, She threw if into the grass, and gained
a beating fyom the husband, The provation ofiicer recommending
probation, noted that both of them were to blame for having
contributed to the eommittal of this offence, Ionc wanted to
dive with the other any more. The probation officer noted that
the case was suitable for probation supervision, where the
wouan could be given the pecesssry advioe to lead a normal life,

After two months the probation officer (CUKOB BUIIGA)
talked to the couple about their naterial prdblems, The ecouple
agreed to roeconcile and live together againe.. The monthly
reporis thereafter shiowed that the couple's relationship had

improved considerubly.

(19
In an English case, R,V. ADSIIT, )the court eaphasksed

that probation should slso sonetines be used in the case of

offenders with long institutional histories in an effort to
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prevent them from becoming completely institutionaliged, It
has becn held that a long interval since a last conviction could
be regarded as a reason for placing an offender on probation.
However, there must be some evidence of willingness to respond

(20
to supervision and as was held in R. ¥. DAVIES, %robation is

inappropriate where the offender appears to have mmither the
will nor the inclination to stop committing offences.

The ultimate basis, however, of the clain that offenders
should be given the chance of constructive personal help,
whether in the community or in an institution, is faith. in the
value of the individual person, Even were the chances of
reformation less than they appear, or the financial cost to
society higher, it would remain true that the opportunity of
‘recovery rather than punishment alone should be held out to
those who offend, and this in the interests noi only of the
offenders themselves but of the standards and values of our

society as a whole,

To help us understand the criteria used to place offenders
on probation, it will be useful to reproduce a classification
of those placed on probation in Uasin Gishu District in 1979.
This will at the same time help us to conclude which is the
highest crime which gets nmost of its offenders plawed on

probation.
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DURING 1979: (MALZS)

OF THOSE PLACED CH PRCBATIOR

(Table &)
Penal Code E NATURE OF OFFENCE Adult  Juve- Tot:
Section g % niles E

95 (1) (b) ? Creating disturbance 21 E 4 E 25
105 é Impersonating a public offiicer 2 % 1 3
129 | Giving false information 5 | 2 | 5
135 | Working in hotel without a |

: ' medical certificate - | 1 )
140 Rape - 7

142 . Abduction of a girl 3 1 1 2
144 (1) | Indecent AssQdlit % 14 9 23
145 . Defilement of a girl .- 4 4
162 - Unnatural offence % 4 2 6
203 ; llanslaughger é 1 | - 1
204  iurder ! f 2 3
208  Possessing a haraful instrusent = 1 - 1
226 Atteunpted suicide | 4 ? 2 6
254 Grievious harn 8 9 17
237 Wounding an animal - 1 ) §
251 AssQlllt causing actual bodily

harn 61 13 79
251 & 263 Assulit and wrongful confine -
ment stealing 69 37 106

273 | Stock fheft 16 4 20
279 % Stealing fron person 18 19 37
280 % Theft by public servant 3 - | 3
281 | Stealing by servant 23 | 37
296 | Robbery wita violence 2 |1 |3
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Penal Code NATGRE OF OFFENCE | Adult | Juve- Total

Section | .~ niles
299 (2) Attempted Robbery 4 | - | 4
304 & 279 House-breaking and commi- | |

tting a felony 13 ; 13 g 56
305 Entering a dwelling house .A ; §

to comnit a felony . 10 ; 4 | 14
306 (a) Store/shop/house~breaking | |

to counit felony 19 . 28 4T
307 Sehool-breaking to commit ; V

a felony 3 ; 2 | 5
343 Obtaining by false pretence i g - | 3
322 Handling stolen property 6 2
332 Arson o - 10
339 - Danaging property 18 @ 4 | 22
349 Porgery 4 ; - ]
384 Personation s -
403 Causing death by danger-

ous driving 2 - 2
8.3 cap 360 Cruelty to animals 1 ‘ 2
8.4(R)cap 114 Possessing houe nade gun 1 | - 1
Ho.8 cap 141 Being in need of protectien | |

and discipline - 4 4
8,10(a) | .
cap 128 Disobeying chief's order | 2 | - 2
85.5(1) cap 335 Being in possession of fernm | |

produce L3 | - >

% 4

s.10(e)cap 245 Being in possession of bhand 4 ? 8 12
8.20 cap 359 Buying and selliing hides % 1 _ - 1
8,26 cap 144 Being in possession of part | |

one poison 1 { - 1
8.44(1l)cap 403 Driving a motor vehicle § 1

under influence of alcohol @ 1 5 - 1

TOTAL | 365 205 | 570




In the above group of probationers 35 committed more than

one offence,

CLASSIFICATION OF THOSE PLACED ON PROBATION 1979: (FEMALE)

(Table B)
Penal Code NATURE OF OFFENCE Adult | juve- | Total
Section niles

159 Procuring on abortion 1 3 4
203 Manslaughter i - 1
226 Attempted suicide 8 - 8
234 Grievous harm 3 2 5
251 Ass@ilt causing actual bodily

bodily harm 28 3 31
275 Stealing 15 17 32
279 (a) Stealing from person 1 - 1
279 (b) Stealing from a dwelling

house 1 3 2
281 Stealing by servant 12 8 20
332 Arson - 9 2 11
339 Malicious damage to property 4 - 4
8.95(1)(Db)
cap 129 Creating disturbance 10 2 12
108 Perjury - 2 2
3(2) cap 327 | Wilfully and negligently

kindled fire 1 - i
23(a) cap 141 | Neglecting children 3 ES 4
181 Infanticide -
14¢l)cap 107 | Obtaining another identity

card 3 1
1(e) cap 128 | Disobeying chief's order 3 1 4
306 (a) Store-breaking 1 - 1
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(Table B continued)

Penal Code NATURE OF OFFENCE | Adult | Juve- Total
Section ; , | | niles
19 (e) | Requiring exsrcisable goods 12
8.4 cap 65 % Corruption | S |
367 (a) 3 yutilating currency notes f 1| -
| 322 | Comveying suspected stolen |
; . goods § S O -
z | é ,
174 (1) | Stealing a’child | 1] -
| | |
304 & 279 . House-brealking burglary & |
| stealing | 4 3 7
| |
TOTAL ;112 50 162

- In the above tables, a whole renge of offences are covered,
from nmurder to disobeying chief'd orders, and neglecting children
in the case of feumale offenders. Among the male offenders,
stealing contrary to section 275 of the penal code was the nost
highly comuitted offence, with a total of 106 offenders, as
coupared tc that of the women which totalled %2, again, this
being the highest crize in that group.

It is important to note that only juveniles who committed
rape were placed on probation while no adults got that chanece,
Assalllt causing actual bodily harm was the second highest offence
anong the male oifenders with ¥9 placed on probation., This was
followed by store/shop and house-bresking to commit a felony
under which 47 offenders were placed on probation. The feuale
offenders also had assQelt causing actual bodily harm as the
second highest offence, with 31 offenders placed on probation,
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Stealing by servant followed, with 20 offenders being placed
on probation,

. The probation officers noted that women probationers
respond better to probation than their male counterparts, It
was also noted that the high increase of stealing, especially
by servants is due to low wages which do not meet all the needs
of the offenders. Stealing generally was notedtc be on the
inerease, and the reasons advanced were that this had been ¢
caused by the fact that nany factories had cropped up in Fldoret
town, thus attracting people tothe town. Uufortunately, the
factories cannot employ all the people, and those not employed
resort to sitealing to s¥Yrvive,

The tables show that the couris will generally grant
probation for any offence, as long as the antecedents of that
offence are in favour of the offender, The court has of course
to take into account the pressentence report by the probation
officer Who usually recommends the criteria under which such
an offender should be granted probation,

Our tables also demonstrate that although the court will
grant probation for almost any offence, serious offences like
murder and manslaughter are not among the most popular ones in
this exercise, The case has to have very good Justificationfor
it to be consideréed f£it for probation, for example,provocation,
Ve cbserve from the tables that only 3 uale offe.’ers were
piacedld on probation in that year for committing murder and 1,
on nanslaughéer, Siumilarly, only 1, fenale offender was placed
on probation for manslaughter.

On serious offences related to property, only > offenders
were placed on probation for robbery with violence,contrary to
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section 296 of the penal code. This can only be understood
in respeet of the san ctity attached to private property. In
Kenya, private property is held dear, and any offences related
to interference with it carry very heavy sentences, However,
as we aaw above, our probation offioeta realige that offenders
are someti.es foreced to violate laws especially those touching
on property because of their state of poverty . This poverty
is as a result of accumulation of wealth by a few people to
the exclusion of others who have no other neans to servive,
except by their labour. However, not every unemployed
worker im Kenya can get a jJol, and hence the increase in
stealing and robbery with violence,

It is also to be noted that offences against the person
are also very high with a total of 79 male offenders being
placed on probation for assanlt causing actual bodily harm
contrary to section 251 of the penal code, In my view, this
offence is brought about by social tensions caus@éd by lack of
Jjobs which drives people to drinking places to "drown their
sorrows."” I noted that almost all the assalts arose due to
the parties being drunk, |

Pron the above tables and cases we can thus conclude that
probation services is doing quite well, as shown by the range

of offences covered, -

CORCLUSION AND DISCUSSIOR
In concluding this chapter, I would like to give a few

elements that a probation officer would look for in an offender

- before he recomzends him as suitable for probation,
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A person put on probation usually remains within his
normal social setting; he lives at houe, carries on with the
sort of work to which he is accustomed and remains in touch
with his old associates and interests, In some cases, of
course, he nay have lost lodgings, a job, perhaps his friends
as a result of the offence, and in a few, he may be required
to go away to live in a hostel for a time. He thus remains
exposed to all the stresses, problems and temptations of the
situation in which he committed the offence., This may imply
greater risks but it also offers special opportunities. The
probation officer is able to look at his (offender*s) diffi-
culties with him as they arise, to consider their significance
and the personal and social resources available to meet then,
and to help him cope with them in ways that continue unbroken
after probation ends.

The probationer's childhood provides dlues as to the help
he has had to enable him to de¥elop, as to how he felt and feels
about his parents, brothers and sisters, as to his attitudes
to marriage and family life if he is an adult, as to his
attitudes to authority whatever his age. Many of those conming
to probation officers have had littie chance of helpful
relationships with their parents, There may have been a lack
of love and 80 no real basis or secwty for learning. The.
probationer himself may have early manifested some personality
defect meking him unresponsive and setting up a vicious circle
of rejection., There may have been lack of consistency in
discipline or in values on the part of the parents. The proba-
tioner may simply have adopted the outlook of a family or
neighbourhnod in which occasional offences are taken for granted.
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There may have been poveriy and overcrowding, driving hin out-
side the family cirecle ahd on to the streets, He uay have
responded to a sensc of being rejected by acting out his hurt
and angry feelings and showing early sympitous of defying his
parents® control. le unay even have kept out of trouble with
the law for as long as he has had his parents to protect hinm,
appearing for the first tiuse as an adult offender, when héue
has ceased to act as a refuge and control.

The ability of probationer to form relationships, and
their willingness to change are obviously of great significance
at any age.There are those whose immaturity, impulsiveness are
lianited, Willingness and ability to co-operate make case-work
a tize consuming and often wnrewarding process. There are toose
whose consciences are undeveloped, who can be deterred only by
fear of consequences, and who need constant support anc
reninders of the comnsequences of fallure. There are those who
have been so grossly deprived in their early relationships and
have so little capacity for entering into a case-work relatione-
ship because they fear further rejection, that it is hard even
to begin. There are those who have no desire to change and
hold society entirely to blame for the predicament in which they
find themselves, There are pfofessianai erininals who appear
to have consciously choser a life of erime as profitable,agree-
able and adventur ous, and who have no intention of abandoning
it, in spite of its risks,

Courts have, in effect, been advised, when deciding whether
$o use probation, to consider whether the ocifender needs conti-
nuing treatment and whether hc is capable of responding to it
‘while at 11berty£21) This seeus to iaply that offenders
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selected for probation willi have soecial and psychological
difficulties. In deciding this, and the likely response to
treatuent, the court willi norméily take into account a proba~
tion officer's assessunent, Yet it is not zlways pessible at
the outset to emtinmate either neced or response, 7ith sonme
offenders these become fully apparsnt only after a probation
order has been in Torce for some time, This has to be borne in
mind in deciding whether probation should be tried and in esti--
mating what can rialistically be expected of treatuent, and
what nethods should bto euployed. Many of those on probation
do not, in fact, »rove to be facing any serious failure in
their social reiationships, apart fro: the faet of their offences,
and have no marked psychological abnormalities,

They may have been put on probation because they needed
help in odbvious personal problems and asisoc because the court
regarded their offences as of sone gravity and felt the} neecded
a period of discipiine and supervision by way of warning,
Nevertheless, they share with other offenders whose social or
psychological problens go unuch deeper, the problen of having
experienced a direct clash with society, of having been found
guilty of breaking its rules., How much they uifdd this will
depend partly upon the social class and the particular group of
fanily friends and neighbours from which they come, 1t is very
important, therefore, to discover how far tieir behaviour is
condemned by those anongst whom they live, and who are nost
iaportant, to themj how far they are foliowing a pattern and
how far they are deviating froa it.

At one extreue the offence may have produced severe shock
and rejection anongst sssociates (as in the suicide case of

2
CHRISTINE CHES}‘%E‘EEI( 2}




Before giving my final conclusion, I will give some views
and rccommendatioms which I think would make the probation ser-

vice even more effective than it is at present,

I% is difficult to know exactly how many fanilies are
ruined because of the institution of imprisonment and how many
people take to delinquency and crime because of the stigna,
absence of the parent and the general disorganisation that
accompanies 1mprison$ent.1f possible, avoidable incarceration
should not be used on any human being in whonm society still
has some hope, It should be reserved for hardened and dangerous
eriminals for whom it is the only choice.

Probation service is functionally; a family-centred rehabie
litation method, by which the offender's problems and difficul-
ties whether, social, economic and psychological are carefully
diagnosed in order to assist him or her to face them and solve
then in the context of family, community and society as a whole,
as opposed to institutionalisation, In welfare terms, this means
helping the individual offender to retract from the criminalis-
tic ways and instead visualise a more objective and both socia-
1lly and legally accepted mode of life for his own good; that
of his family and society,

| On the above grounds, the service virtually seeks to up-
grade the dignigy and basically reform the offender which, in
to the whole society. Probation service can thus be depended
doing, gives better protection and greater security and dignity
upon for all-round development with the least social disruptéon

especially in the family and crueial primary social units,
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Apparently, however, our lation's overriding attitude
towards criminals is still rather punitive, llay I observe that
this sentiméntal inclination to punish unfortunately tends to
override rational considerations on the cost and effectiveness
of the rehabilitation of offenders, llore than 75 ¢ of the pri-
son population today, are serving sentences ranging from one
month or a few days to six months, This means that they are
being incarcerated for vé& petty ofiences, with the consequent
disadvantages to their families and the society, for surely,
it costs the government a lot of noney to feed, elothe, shelter
and guaard the short-terz: prisoners who pose no real daager
to the communtty and who benefit the least fron institutionale
ization, |

It is high tiaie that it was crystal clear, that ingtitu-
tionalising petiy oifenders poses the greater ri;; of exposing
then to more vicious and hardened criminals with the possible
consequence of the foruer being intisted to professional
crice life, 3Zut if the 75 petty rrisoners were to be rehabi-
Litated through the probation service and any other planned
open community oprograas there would be a luge nonetary saving,
since this is the only cheapest correctional oprogra: and one
which seeas to hold promise in re-integration of the cffendef
into the community, The huge savings wouid be deployed to fund

more worthy Hationual Programnes, with infact, added advantages
in crine preventive work through famnilies and contunities,
society has often indirectly taken on the additional burden

where the imprisoned person was the sole bread-winner for his

)

fanily. Usually, the family, and especially the chi.dren,
turn to the state, (some beco e the so.-called *narking bors?')

and aiso to voluntary erganis:ations for naterial assistance.



If such an offender had been rehabilitated in the iopen-community

he woulid continue to meet his econoxic and soclal obligations
and yet remain an asset to the society rather than a liability.

In the interest of national economy as well as for effective
rehabilitation of the offenders, it is recomuended that cheaper
open-comnunity altematives in handling erinme problems he strenge-
thened, That the tendency to increase and expand prisons in
responce to erise-increase seems not to be the answer. Rather,
probation service and other community-based alternatives are more
viable, more huaane and it should be noted at this point that a

hunan approach invokes more positive human response,

To facilitate the above view of dealing with offenders
humanly, it is suggested that annual Joint conferences by the
departuents that deal with adninistration of justice, for exanmple,
the jundiciary, lawyers, police, priscns, social services,
childrens® and probation departuents should be organised for the
purposes of curbing crime and reviewing rehabilitational devices.
The Rift Valley Provincial Probation O0Lficer in his annual
report for 1973 had the following to say about this view:

" eee LEchange of idess 1s vital if ewe are to see offenderss
well rehabilitated, The policies that we inherited on
independence were imported Dy the Furopeans to suit the
bindings of their time, OSoue of these policies night have
been "good" and sdequate for the sccieties in which resease
researches were conénctod and for the period during which
thay were done but they have since gone out of date. "Comuon
Sense” viewé and ideas about the cause, the nsture and
prevention of criame cannot work in this scientific and
rapidly changing age. Proper and up to date research is
badly needed on which more sound policies relating to crine-
prevention can be based, It is in these semninars or
conferences that we can know for exaanple, what goes on in
prisons that have sprung up like nmushroons sll over the
countrys or how effectlve is capital punishment as a
deterrent measure against crime according tc prison Annual
Report for Kenys Prisons, 1977, there were roughly 29,000
prison-in-mates and nearly 80 prisons in Kenya." (1)
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There ave sany ways that an offender cau be rehabilitated
other than being imprisoned. I wiil look at some recoumended
methods by probaition officers, which should be edopted in Fenya

to he.p nucke probation sore viable.

1. PAROLE

This method differs from probation in that in parole, the
offendeors serves pa¥t of his sentence in prison. Parocle systen
(which docs hat ﬁbrmuliy exist in Kenya), may be coupared with
ex~berstas in uates or special category criuminals who are
released on licence before the expiration of their periods to
‘serve the remaining periocd in the "open” coununity. Host, if not
all, the aiter-care work available in Kenya is done by the
probation departaent. Probation is tie foreuocset alternative when
an inmute has been redeased to ccapiete the teru in the free
society. I learnt a.so that the probation department also notadbly
conducts houe reports for Limuru boys centre, sounetines for the
children's departuent officeis.

It seens that probation officers do a lct more work other
than the basic probation work and that is why I feel parcle
should be introduced in our country. Aitﬁrnatively, the probation
service department could be exteanded to be knaﬁp a8 probation and
after-care Department. In this way, the policy mukers muy be
persuaded to give thea sore funds and nore personnel to nan the

departuents,.

- BXPRA MURAL PENAL BMPLOYMENT

EXTAA MUZAL PENAL STUDERTS —ADMITTED To FACLIqWE caw 93/

this is another economical method of dealing with offenders,
Some probation officers feel that this systen should be

reorganived und expanded to all provinces and districts where
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the final hone aug:::ﬁsn?y period, Ve also reconuend
strongly purpo probation hostels in every provinece
to cater f&r nales and females., Trained personnel and

technicians are needed in our present hostels, Teaching
of simple hand skills are very necessary." (2)

bw PHOBATION AND APTER-CARE SERVICE.

At present, the probation serviee informally undertakes
soune after-care work for prisons to assist the }tdesparate cases
such as peychiairic ex-prisoners and ex~borsta. in-nates.

The deparitument also underiakes to supervise ex-approved school
boys where there are no childrenls officers, Apart from these,
all othier ex-prisoners return to try and re-settie in their

communities withoul any essistance at all consequently, there
is g high rate of recidivisa anong long-tera ex-prisoners,

' The Principsl Probation Oificer for Uasin Gishu Distriet
in his annual report for 1979 said of after care service thats

"The Frisoners Ald Association which was a voluntary organk
sation seeus to have collapsed and so this area of after-care
work is Dadly and urgently in meed. This means that the
resoupces spent in training these ex~prisoners are wasted
Just because of iack of thal very essential follow-up
assistance to help thean to re~adjust to free life in their
connunities again, Probation department can cope-up with
this After-care work if expanded and .llocatsd aulfieient
funds to exccubde the work. Hay I, in faet observe that,
at the close of the year, Rift Valloy Province had under
its supervisons 99 ex-borstal inmates, 2 Progdection and
Discipline cases and 2 special category crininals receiving
after-care froam the probation officers. Hundreds of prisioners
wore discharged during 1979, and there is no doubt that

these would have benefitied from such service during that

year, There is therefore real need for the re-csrzanisation

and expansicn of after care services in Kenya." (3)

Proa the sbove propesitiong, it is elear that after-care
services arec very ossential il prisons, and borstal institutions
are to realige thelr alus in re-~integreting the offenders into
the soeicty. Prisca may have tmmght the offender that what he
did was wrong, but the ofiender needs to be taught to harmonige
with the nembers of the society. A follow-up service could be
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helpful in uaking the ex-prisoner it into soeciety by finding

hin soue work to do, and twrming him into a seif-reliant person.
The abuve, are recouzmendetions which I think would help

probation serve ihe society more fully. IHowever, in Kenya,

we have a few problems drousht about by wholesale adoption of

foreign laws which leaves the average citizen at a loss as fo

what is law aund not lawe There i1s also a prineiple irn our law

that "Ignorance is no defence", Due to this, I have a few nowe

reconrendations, of which the first concerns this nrinciple.

GEEERAL RECOILZENDATIONS
ilany people have only a little Imowledge of the probation
services and its functional role and position in society today.

I recoimend that nany seuninars, conferences znd baraszas begine
ning: at divisional level be given priority tc teach the soclety
what probation is alli about, and for general enlightennent as
to their legal rights. At the nmost, people learn of vrobation
service when they are referred to the probation office by the
gourt. I, however, believe that with the commmnities having
knpwled s abeut the useful role of the probation officer in
society, the work will be a lot easier and effective, to the
benelfit of the offender and soclety as a whole.

I also recoausend that no individual who does not absolutely
require institutioncligation for the benefit of others should
be confined. I further reconuzend that no individual should be
sabjected to more supervieion or control than he requires.
Accordingly, probation officers shomld: Be allowed to {erainate
a probavioner's period as long as there is reason to believe
that ihe individual, probationer does not require any nore |
supervision assistance.
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Too prineiple that no person shouic be kept in a uore
secure condition or status than his potentiasl rick dictateg or
recerve aore survellicnce than he requires cieariy denands for
tae creation of ziternatives %o institutional hendiing, at ever.
otage of Judicizl and correctionul processing. This is wacre
services like probudtion, puarcie, after-care gné thece as

rocossended sbove uouid be useful.

Inccercerstion seens not to deter crime or vecidivism, (1

prisons gppear to interru;t tue nor .wl sccupetionul znd iife
pprogress of irdividu ie gnd the goclety. Indeed, sccliety hes
outgrown prison, snd deprivaticn of incividusl iibertics on
counission of offevccs, shouii be self defeeting measurc in o
nodern industirial economy, (which, in sny cese, is the cguse
of sone erines) z2nd in a state whoere the weifare of the

people to parascunt as cf the tises in Ken a today, we woudd,
however, not forget, thot prisons arve necessary for the herd-cope
and dangerous criminsls, Comsequently, open comaunity-based
rehebliitation aiteranutives séauié be zought nov ond intensie

fied, for thay sre definitly mcre vioble,

with the expansion of probation services, more personnel

in the fora of probation officers are needed, we moted thst
sdread;, the problen lles in not having enough officers to
men tne depavtuent, as coapered to the work load, This »robiem
goes back to the truining institute at Fabete (KWNY: THTITUTE
P ADTINISTRATION) whose policy is to traim 20-25 probation
officers per year. These are then neant to be distributed all
over the countrye.

I would finally recoumend preventive services to be up
both in urban and rural arcas by both the central governuent
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and local authorities, social services, rrobation and church
organisations., These, could in fact, take yup the duty of te
teaching the citigen what is or is not law, and provide projects

to keep the idle pecple busy,

CUNCLUGIGH

I have tried in this study tc show that probation is the
better alternative o imprisonment, This is because its merita
outweigh those of ilmprisonment. Ue saw that imprisonment leaves
the prisoner with a social stigma which becones very hard Yo
discard, He is referred to as an "ex-convict,” and this label
nakes hin unacceptable in so¢iely., This then leads to the ex-
prisoner committing more crimes eitler to gurvives because he
annnot find work with such a label assoclated with him, or to get
even with society for labellins hin an" ex-convict,” This nakes
hin a social outcast and leads to what are referred to as hard-
core crininals,

In chapter one, we saw the causes of crines in theories
advanced by different groups of people, who iived at different
tines and under different sccio-econonmic systems, Ve ﬁated_that
such approaches are not exhnaativa. It was shown that socicl
conditions largely explain the comnission of erinzes related to
property, e.g. theft, arson, robbery with violence and many more,
I disaggreed with the view advanged by  Lombroso to the effect
that erininals are by birth a distinet biclogical type and can
be recognized by characteristics such a lomé lower jaw, flattened
nose and sparse beard. I argued that this an attenpt to mystify
the fact that the social conditions brought about by the industrial
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the probation officer is the boss, and is therefore in control.
In this "authority figure" role the probation officer explains
the rules firmly and issues a paternalistic admonition to the
offender to be good. There is also the "helpful frien@'" approach
in which a probation officer may suppress any critical memarks
or even overlosk violations of probation Prather than risk
incurring the probationer's disfavour, and perhaps damaging
their couneelling relationship. I agreed to a middle-position
between these two unsastisfactory extremes. In which the proba- ,
tion officers would try to find ways to help the probationer to
complete the terms of probation successfully.

In chapter three, I.dealt with the criteria for granting
or denying probation. It was evident that many factors help the
probation officer and judges to decide on whether a person can
be placed on probation. Age, family considerations and probable
adjustment on probation were among the factors which contribute
to the likelihood of an offender being placed on probation. I
considered a few Kenyan cases and saw that the same criteria is
followed in Kenya.

From a classification of offenders of those placed on proba-
tion in Uasin Gishu District in 1979, I observed that the highest
offence with its offenders placed on probation was stealing con-
trary to section 275 of the penal code. I also observed that
our courts are ready to grant probation for most offences. The
most important thing is what is contained in the pre-sentence
report of the probation officer, who might discover some extenua-
ting circumstances in an offence, acting in favour of a person
being granted probation even if the offence was serious, for

example, provocation before murder.
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In connection with the classirfication of offences of those
placed on probation, it should be noted that only one year and
one districi have been taken into sccount and hence a compara=-
tive appraach is not possible., This neans that a generalized
conclusion cannot be attained. This can only lead one to conclusion,
that this could be the begimning of a trend in other districts.

In concluding the chapter, 1 advanced some clements that a proba-
tion officer may look for in an offender, which night help him
in deciding whether and offender is suitable for probation or not.

Cverall, it has been shown that probation is the better alter-

native nethod of deaiing with offenders than innrisomment.

Although the probation systen is doing well in Kenye, it could

do much better if sone other aspects were taken into conaideration,
These aspects form the content of my recommendations,

As the emphasis shifts fron the obsolete thinking of "make
the punishzent £is the c¢rine,” to provide treatuent to fit the
offender; it apprears also that it is opportune tin- for initiating
a planned preveniive service, A practice of convening Hational
as well as local conferences, or sexinars gﬁracing all relevant
ainistries, departrents, voluntary organisations and the local
peopie for purposes of discussinzg ways and means of preventing
delinquency and crininality is now highly recomsended, The likeli-
hood s tha% #his nethod willi throw light snto the causative areas
of crice aud thereby merit aecsistance to mobillize community
Jinterest in probleus which clearly should be the concern of as
large a community as possible.

The other poseibility is thaet there could result establishe
ments at locel lewels of schemes which have preventicn of crime
and delinquency as their najor objectives, In view of the inevi-
tabie wezkening of the reliablie extended kinship systeus to shoulder
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this responsidility, the role for welfare upkeep rolls back %o
the state. The state shouid thus be ablie to delineate clear
policies anm this natter to zmeet the needs of the society.

I have in aind cases of schoolwage children reauning the streets
of our urban areas. These are the "parking boys," and ¢riminals
in the vaking but if there were a prreventive service, the
giluation could be aveided,

lhc\'\r.‘- qu Grod bless Yoo cherever Yo ene® . Amen.
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FOOTNOTE FOR INTRODUCTION

1. Rift Valley Province Probation Annual Report - 1978
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