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officer who makes the decision based on the parties‟ 

arguments before court. It assumes that both parties have the 

capacity and ability to contest the case on an equal footing. 

Child-  Anyone below age eighteen years.  This includes both boys 

and girls. 

Child abuse -               Any action or inaction, directed at a child and whose 

consequences result into the injury (physical, emotional or 

both) of the child. 

Child Sexual Abuse (CSA) - The contact or interaction between a child and an older or 

more knowledgeable child or adult (a stranger, sibling, 

family member, caretaker, parent or anyone in a position 

of authority in relation to the child) when the child is used 

as an object of gratification for the abuser‟s sexual needs. 

These contacts or interactions are carried out against the 

child using force, trickery, bribes, threats or pressure. 

Sexual abuse may in some cases be accompanied by 

physical, verbal, or emotional violation. 

Child Victim of Sexual Abuse (CVSA) - The child who has been subjected to child 

sexual abuse. 

Court procedures -                  The rules, practice, guidelines and conduct that govern the 

process of trials of cases of sexual abuse which the child 

victim must abide by while testifying about the abuse. 

Criminal Justice System (CJS) -The legal process, institutions and players through 

which the accused and the CVSA are subjected to so as 

to determine the guilt or innocence of the accused 

person. 

Criminal justice agencies - The different departments/entities that are involved in the 

process of determining the guilt or innocence of the 

accused. 
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Disempower -                To weaken a child‟s ability to testify by failing to provide 

measures that protect CVSA. 

Due process of law -          The purposive measures or steps followed by a court of law or 

administrative institution to ensure fairness in their decision 

or outcome. The objective of any criminal trial, including 

those of child sexual abuse is to establish the guilt or 

innocence of the accused. In this study, due process refers 

to the various procedural steps that the CVSA are subjected 

to while testifying to assist the court establish the guilt or 

innocence of the accused. The study sets out to investigate 

the sensitivity or otherwise of the procedures to the special 

needs of CVSA. 

Empower -                          To enable CVSA testify in court by making provisions that 

recognize their special needs and vulnerability within the 

CJS. 

Interventions -                  Measures that make it possible for the CVSA to testify in 

court, taking into account their vulnerability and special 

needs. 

Procedural law -         The body of laws that governs the ways in which the substantive 

laws are to be administered. It covers such subjects as the 

way suspects can legally be arrested, searched, interrogated, 

tried and punished. 

Special needs -                   The requirements that are specific to CVSA because they are 

children, sexually abused and have to testify in court about 

the abuse. 

 

Substantive law -         The body of law that defines criminal offences and their penalties. 

Substantive laws which are found in the various penal 

statutes, govern what people legally may or may not do in 

their relationships with other people. Examples of 

substantive laws are those that prohibit and penalize murder, 

rape, robbery and other crimes. 
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Abstract 

In accessing justice from the courts under the adversarial criminal procedure trial, Child 

Victims of Sexual Abuse (CVSA) need to testify in the presence of the accused person 

who has a right to cross examine them under the fair trial rights as internationally 

recognized and stipulated in the International Covenant on Civil and Political Rights 

(ICCPR) and many countries‟ constitutions. The adversarial criminal procedure rules of 

evidence may not have anticipated the participation of children in the court process hence 

their insensitivity to the physical, emotional and psychological needs of CVSA and a 

violation of their right to participation and protection in Child Sexual Abuse(CSA) trial 

process as stipulated by the United Nations Convention on the Rights of the Child 

(UNCRC), the Declaration of Basic Principles of Justice for Victims of Crime and Abuse 

of Power (DBPJVCAP, 1985) and the United Nations Guidelines on Justice in Matters 

Concerning Child Victims and Witnesses of Crime (UNGJMCCVWC, 2005).  

 

The imbalance between the rights of accused persons and CVSA in CSA trial in some 

cases results into a miscarriage of justice in Kenya. Limited studies to this effect make it 

difficult to design an appropriate intervention to improve access to justice by CVSA. 

Using both quantitative and qualitative approaches of data collection, this study collected 

data in five purposively sampled children courts in Kenya, namely Nairobi, Kisumu, 

Nakuru, Mombasa and Eldoret Children‟s Courts. Fifty CVSA and key informants who 

included judges, magistrates, lawyers, and parents/guardians of CVSA, police officers 

(investigators and prosecutors), children officers and social workers were purposively 

sampled and data collected using interviews, focus group discussion, observation and 

records review methods. Statistical Package for Social Sciences (SPSS) and thematic 

analysis were used to analyze quantitative and qualitative data respectively. The 

adversarial and inquisitorial trial procedures from different jurisdictions were compared 

and a procedural justice framework for CSA trial identified trial. Using the procedural 

justice framework identified for CSA trial as the reference point, the study examined CSA 

trial procedure in Kenya and found the pre-trial, trial and post-trial procedures to be 

inadequate in addressing the special needs of CVSA therefore unsuitable for CSA trial. 

The study makes policy, administrative, research and legislative recommendations and 

provides a draft of a special hybrid model of child sexual abuse trial procedure that 

balances the rights of accused persons and those of CVSA to be known as the Child 

Sexual Abuse Procedure Act.  
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CHAPTER ONE 

INTRODUCTION 

1.1 Introduction 

This chapter introduces the study by giving a brief background to the nature and extent of 

CSA. It also discusses the impact of child sexual abuse (CSA) on child victims of sexual 

abuse (CVSA). The chapter proceeds to discuss global concerns for the protection of 

children generally from abuse. This is followed by a statement of the problem, objectives 

of the study, justification and scope of the study, theoretical framework and the 

methodological approach applied to collect and analyze data. The chapter also presents 

ethical concerns for the study. In addition, the chapter provides a breakdown of chapters 

for the study. 

1.1.1 The Nature and Extent of CSA and Its Impact on CVSA 

CSA is a global phenomenon that, paradoxically,
1
 often occurs within the context of the 

family, an institution that ideally should protect children.
2
  It is a crime that occurs in 

private, away from the glare of the public. It violates the dignity of children as it invades 

the privacy of its victims, taking away their self-esteem and childhood.
3
 As will be 

discussed later, the private nature
4
 of committing CSA, and the possibility that the only 

witnesses to the crime may be the perpetrator and the victim, presents serious difficulties 

to the prosecution of the offence under the adversarial legal system.
5
 CSA robs girls of 

their virginity (a most cherished status that cannot be quantified).
6
 Likewise, CSA robs 

boys of their innocence which may be exhibited in adulthood as a form of relational 

problem.
7
 The abuse is often accompanied by other forms of abuse such as physical, 

emotional, psychological, mental and spiritual violence.
8
 CSA disrupts the normal healthy 

                                                           
1
 The paradox of child sexual abuse is that the home, institution or persons with the duty to protect children 

are the ones leading in committing sexual assaults on children under their care due to the private nature of 

any home. The abuse can thus take place over a long period of time without being detected by legal 

authorities. 
2
 K Melville and G Bird, Families in Intimate Relationships (R R Donnelley & Sons 1994) 436. 

3
 J Temkin, Rape and the Legal Process (Oxford University Press 2002) 4. 

4
 Child sexual abuse, unlike other offences is committed in private, often an institution or home by people 

who have the duty to care for children and so are trusted by them. When the abuse occurs, the fear 

instilled in the child and many other factors hinder its detection and make it difficult to prosecute. 
5
 Abrams E D and Ramsey H S, Children and the Law: Doctrine Policy and Practice (Minn West Group  

2000)541. 
6
Op. cit n 3. 

7
 Ibid. 

8
Op. cit n 3. 
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development of its victim and results into coping difficulties physically, intellectually or 

emotionally.
9
 

 

It is estimated that more than 1.2 million children worldwide are subjected to various 

forms of sexual abuse while a child is sexually abused every two minutes.
10

 According to 

a report by UNICEF
11

 released in 2010, India reports over 400,000 cases of CSA annually 

while in Taiwan, over 100,000 cases are reported every year. Thailand reports a minimum 

of 200,000 cases while Philippines records over 100,000 cases of CSA. The United States 

of America is not spared either and records a minimum of 325,000 cases yearly, while 

East and Central Europe, Brazil and West Africa receive a minimum of 175,000, 35,000 

and 100,000 cases of CSA respectively in a year.
12

 

 

The figures above refer to commercial sex trade involving children in a few selected parts 

of the world. However, commercial sex is only one form of CSA.
13

 amongst different 

forms such as pornography, sodomy, indecent assault. In Malaysia, 2,780 cases of CSA 

were reported to the police in 2010 and out of that number, 72% were cases of incest.
14

 In 

South Africa, more than 27,417 cases of child sexual abuse were reported to the police in 

2008/2009 while there is a possibility that many more CSA cases remained unreported.
15

 

From the foregoing, CSA affects many children worldwide as child sexual exploitation 

appears to be a lucrative and thriving venture, despite the existing laws against the 

offence.
16

 Further, there is a possibility that more children suffer sexual abuse but the 

cases are not reported or documented due to low reporting associated with the classical 

adversarial trial procedure.
17

 

                                                           
9
  G Davies and E Noon, Evaluation of the Live Link for Child Witness (Home Office 1991) 3-6. 

10
 UNICEF, „Fighting Child Sexual Abuse in the Caribbean‟ 

<www.unicef.org/infobycountry/Jamaica_62479.html> accessed 29 May 2013.  
11

 UNICEF, „A Situational Analysis of Child Sexual Abuse‟ (2011) 3,5 <http://.unicef.org.protection/index-

exploitation-html> accessed 24 February 2012. 
12

 UNICEF, „Forlorn and Scared: A Situational Analysis of Child Sexual Abuse and Commercial 

Exploitation in the Pacific region‟ (2010) 12 <http://.unicef.org.protection/index-exploitation-html> 

accessed 24 February 2012. 
13

 UNICEF, „Child Maltreatment: Prevalence, Incidence and Consequences in East Asia and the Pacific‟ 

(2012) 8<www.unicef.org/eapro/Child_Maltreatement.pdf> accessed 29 May 2013. 
14

 UNICEF, „Child Sexual Abuse in Malaysia‟ (2011) 22 <http://unicef.org.protection/index-exploitation-

html> accessed on 24 February 2012. 
15

 South African Police Statistics on Annual Crime Report (2011) 17 <web.http/://www-

rape.co.za/index.php?option=com-content&task=views&id=875> accessed 24 February 2012. 
16

 Human Rights Internet, The Canadian Component of the Protection Project: A Socio-legal Analysis of 

International Jurisprudence on the Commercial Sexual Exploitation of Women and Children ( Harvard 

University‟s John F. Kennedy School of Government 2005) 5. 
17

Op. cit n 4. 

http://www.unicef.org/infobycountry/Jamaica_62479.html
http://.unicef.org.protection/index-exploitation-html
http://.unicef.org.protection/index-exploitation-html
http://.unicef.org.protection/index-exploitation-html
http://www.unicef.org/eapro/Child_Maltreatement.pdf
http://unicef.org.protection/index-exploitation-html
http://unicef.org.protection/index-exploitation-html
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At the time this study was undertaken, it was not possible to state with precision the 

number of children who are sexually abused due to lack of a systematized reporting of 

abuse cases.
18

  However, preliminary investigations carried out by the study revealed that 

different agencies dealing with child abuse received reports independently and did not 

necessarily inform their counterpart departments or agencies. For example, a case 

reported to the police may not be reported or forwarded to the Children Department, but 

may be settled at the police station, or passed on to court, without it being reflected in the 

records of the Children Department. Likewise, a case reported to the Children Department 

may be finalized at the department level, reported to the police or passed on to court for 

protection orders. 

 

Limited data from the Children Department indicated that 1,718 cases of CSA were 

reported in the year 2010, while Kenyatta National Hospital recorded 152 CSA cases in 

the same year.
19

 The Kenya Police report for the year 2010 did not have a specific 

category for child sexual offences but such crimes were listed under offences against 

morality.
20

 They included defilement, sodomy, incest, and indecent assault, totaling to 

2554 in 2010.
21

 The discrepancy in figures on CSA from key government departments 

dealing with the same issue indicates that there could be more children abused, whose 

reports are not captured by the available statistics in Kenya. The Non-Governmental-

Organizations (NGOs) handling CSA cases also had differing statistics. Child Welfare 

Society of Kenya received 125 cases of CSA in 2010, while CLAN recorded 522 in the 

same year.
22

 According to the Nairobi Women‟s Hospital (Gender Violence Recovery 

Centre), 1437 CSA cases were recorded in 2010.
23

 

 

CSA is therefore a big challenge in Kenya as is the case in other parts of the world. The 

implication is that more children are becoming participants in the justice system as 

witnesses/victims in CSA related cases, hence the need to accommodate their concerns 

                                                           
18

 UNICEF and ANNPCAN Kenya, A Situational Analysis of Sexual Exploitation of Children in Eastern 

and Southern Africa Region: The Vicious Circle of Sexual Exploitation, HIV/AIDS, Vulnerability of 

Children and Violation of Children‟s Human Rights, Nairobi (2005) 15. 
19

 GoK and UNICEF, „Violence Against Children in Kenya: Findings from a 2010 National Survey‟ (2010) 

<www.togetherforgirls.org/docs/Findings_from_a_2010_National_Survey.pdf.>  accessed 29 May 2013.   
20

 Kenya Police Crime Report and Data  

(2010),<http://www.kenyapolice.go.ke/resources/CRIME%20STATISTICS%202010.pdf>accessed 30 

June 2012. 
21

 Ibid. 
22

Op cit n 19. 
23

 Gender Violence Recovery Centre Report, (2010) Nairobi Women‟s Hospital page 5. 

http://www.togetherforgirls.org/docs/Findings_from_a_2010_National_Survey.pdf.
http://www.kenyapolice.go.ke/resources/CRIME%20STATISTICS%202010.pdf
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and ensure their effective participation in the court process.
24

 The discussions in the next 

section trace the historical development of global concerns towards child protection 

generally and CSA in particular. 

1.1.2 Global Concerns for the Protection of Children from Abuse Generally 

Before the 19
th

 century, world authorities and private organizations in Europe were least 

concerned about child protection and children were considered the property of their 

fathers or parents, who could do with them what they pleased.
25

 Gradually, laws were 

introduced to protect children against heavy labour, neglect, mistreatment and 

withholding them from school.
26

 Child protection became a public concern and states felt 

responsible towards children who were neglected, mistreated and exploited.
27

  The global 

concerns culminated into the first Declaration on the Rights of Children by the fifth 

Assembly of the League of Nations in 1924.
28

 The declaration emphasized the material 

needs of children such as food, nursing care and shelter. 

 

In 1959, another Declaration on the Rights of the Child was passed to further enhance the 

status of children in the society, based on the premise that „mankind‟ owes to children the 

best it can give them. This declaration emphasized the duties humankind owed to 

children, such as protecting them from abuse. The Declaration was however vague and 

did not state whose responsibility it was to protect children from abuse. The period that 

followed the 1959 Declaration was marked by a growing concern and appreciation that 

more action was needed to protect children by vesting in them rights and correlated 

duties.  

 

The year 1979 was declared the International Year of the Child and further consultations 

led to the 1989 United Nations Convention on the Rights of the Child (UNCRC).
29

 This 

                                                           
24

 E S Buzawa and C G Buzawa, Domestic Violence: The Criminal Justice Response (3
rd

 Ed, Sage 

Publication 2003) 25. 
25

  M Freeman and D A Veerman, Lloyd‟s Introduction to Jurisprudence (Sweet &Maxwell 2001) 54. 
26

 Ibid. 
27

 Ibid. 
28

 The League of Nations became concerned about the massive abuse and need to protect children following 

the affliction and devastation of children by the Great War and its aftermath. 
29

Convention on the Rights of the Child, adopted 20
th

 November 1989 (entered into force 2 September 

1990) GA Res. 44/25 (1989), UN Doc. A/RES/44/25 (1989).  Text also available in (1989) 28 

International Legal Materials 1448 and (1990) 29 International Legal Materials 1340. CRC has been 

ratified by every state in the world except Somalia and the United States of America. See Office of the 

United Nations High Commissioner for Human Rights „Status of ratifications of the principal 
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was the first ever single international treaty to recognize the vulnerability of children and 

their need for special protection. The near universal ratification of the UNCRC showed 

the global recognition of child rights and the need to protect them, while appreciating that 

children have special needs that need to be addressed in a single document. The UNCRC 

obligates member states to take special measures to protect children against all forms of 

abuse, including CSA. There are five important provisions of the UNCRC that declare the 

rights of CVSA which should be protected, implemented and enforced in the court 

process. The rights have come to be known as the fundamental principles of child 

protection namely: 

 

Best interest of the child 

The first right is provided by Article 3 of the UNCRC and is referred to as children‟s right 

to have their best interest considered as paramount by any individual or institution in any 

matter concerning them. In CSA trials therefore, the courts must take into account the 

best interest of CVSA at all stages of the trial process. 

 

Non-discrimination of children 

The second right to CVSA is provided by Article 2 of the UNCRC and states that no child 

should be discriminated against on any ground. The right to non-discriminative treatment 

on any ground therefore does not preclude the trial process. In chapter six, the study 

discusses some evidentiary rules of procedure in the adversarial trial that discriminate 

against CVSA.  

 

Children‟s right to participate and express their views in matters affecting them 

The third right to CVSA is provided by Article 12 of the UNCRC and states that any 

child capable of forming his/her own views has the right to express those views freely in 

all matters affecting them. In addition, children have a right to be heard and their views 

shall be given due weight according to the age and maturity of the child. CVSA therefore 

have a right to express themselves freely while testifying in CSA trials. The enforcement 

of this right in the adversarial system may require accommodation of special needs of 

CVSA as they testify. 

                                                                                                                                                                             
international human rights treaties‟ <http://www.ohchr.org/english/countries/ratification/11.htm>The 

UNCRC is the first single universal document that provides for children‟s rights. 
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Respect and Dignity 

The fourth right of CVSA under the UNCRC is provided by Article 39 which states that 

children must be treated with respect and their dignity upheld. In testifying before courts 

in CSA cases, CVSA therefore have a right to be treated fairly under court procedures 

that respect, protect and uphold their dignity. 

 

Right to protection 

Article 32 of the UNCRC provides that children have a right to be protected from any 

activity that may be harmful to their child‟s physical, mental, spiritual, moral or social 

development. The court process must therefore protect CVSA from any of the above as a 

result of their testimony. The provisions of the UNCRC bind all member states. Kenya 

ratified the UNCRC on the 30
th

 July 1990 and is therefore duty bound to enforce the 

protection of CVSA as they testify in court.
30

 This calls for the incorporation of CVSA 

rights as identified under the UNCRC into the trial process of CSA. Subsequently, there is 

need to strike a balance between CVSA rights and the rights of accused persons to a fair 

trial. 

 

At the regional level, the African Charter on the Rights and Welfare of Children 

(ACRWC)
31

 was passed by the African Union in 1990 to provide for peculiar African 

circumstances which were not deemed adequately addressed by the UNCRC in the 

interest of the African child. The conception of the ACRWC was premised on the view by 

African states that Africa‟s participation in the drafting of the UNCRC was minimal as it 

was dominated by participating „western‟ countries.
32

 As such the conception of child 

rights as contained in the UNCRC was viewed by the then OAU as more reflective of 

western ideologies of human rights, while lacking in African cultural values and 

civilization.  

 

 

 

                                                           
30

Op. cit n 14. 
31

 African Charter on the Rights and Welfare of the Child, adopted July 1990 (entered into force 29
th

 

November, 1999) OAU Doc.CAB/LEG/24.9/49 (1990). ACRWC was also passed to give effect to the 

provisions of the African Charter on Peoples and Human rights in respect to child welfare. 
32

  T Kaime, The African Charter on the Rights and Welfare of Children: A Socio-Legal Perspective 

(Pretoria University Law Press 2009) 16. 
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1.1.3 Regional Concern for Child Protection 

The need to have an African framework at the regional level that reflects African virtues, 

values, cultural heritage and historical development therefore inspired the African 

countries, then under the umbrella Organization of Africa Union (OAU) – (later renamed 

Africa Union) (AU) to adopt a framework on child welfare that is sympathetic to the 

different cultures, historical background, social systems and economic organizations in 

Africa.
33

 As a result, the African Charter on the Rights and Welfare of Children came into 

being in 1990 and was signed by Kenya in the same year. Amongst some of its provisions 

is the obligation by states to protect children from sexual abuse.
34

 

 

1.1.4 National Concern for Child Protection 

At the national level, Kenya passed the Children Act 2001
35

 to domesticate the provisions 

of both the UNCRC and the ACRWC. Further initiatives towards the protection of CVSA 

included the enactment of the Sexual Offences Act 2006
36

 and the Witness Protection Act 

2006.
37

 The former provided substantive laws on sexual offences generally with some 

provisions for CSA cases. The latter attempted to provide protection to witnesses who 

may fear giving evidence in court generally including children. A further step was the 

amendment of the Evidence Act
38

  to allow courts to convict an accused person on the 

evidence of a child alone,
39

 thereby removing the requirement for corroboration. The 

Constitution
40

 provides for the Bill of Rights
41

 which protects everyone including 

children. 

 

Despite Kenya‟s achievements in substantive laws that protect children from abuse and 

CSA in particular,
42

 there is still concern that the classical adversarial court procedure 

                                                           
33

 Ibid.  
34

Op. cit n 22. Article xxvii obligates state parties to protect children from sexual abuse. 
35

 The Children Act 2001.  
36

 The Sexual Offences Act 2006. 
37

 The Witness Protection Act 2006. 
38

 The Evidence Act Cap 80 Laws of Kenya. 
39

The Criminal Law (Miscellaneous Amendment) Act No 5/2003. 
40

  Kenya Gazette Supplement  No 55(The Constitution of Kenya)  Part 2-The Bill of Rights. 

See also USA Constitution-Bill of  Rights; Section 36 of the 1999 Constitution of  Nigeria; Article 20 of 

the Indian Constitution; Section 11 of the Canadian Constitution‟s Charter of Rights; Commonwealth of 

Australia Constitution Act 1900 (UK). 
41

 Ibid (chapter four). 
42

 The achievements by Kenya in the area of Substantive laws include the ratification of the UNCRC and 

the ACRWC as well as the passing of the Children Act 2001, amendment of the Evidence Act to remove 

the corroboration requirement in the evidence of children, the passing of the Sexual Offences Act and 

the Witness Protection Act. 
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presents challenges in prosecuting CSA, thereby denying justice to CVSA. Minimal 

developments have taken place in the area of procedural laws, raising the concern that the 

court procedure protects the accused person to the disadvantage of CVSA.
43

 This 

therefore calls for the need to strike a balance between the rights of accused persons and 

those of CVSA. At a conference held in Nairobi in 2004 by child rights protectionists 

from Africa,
44

 the participants cited court procedure as one of the challenges faced in 

seeking justice for CVSA. In 2007, participants at a workshop
45

 expressed concern that 

the procedural difficulties continue to hinder attempts to seek redress for CVSA from the 

courts. In the absence of developments in the procedural laws
46

 that protect CVSA, the 

implementation of the substantive laws remains anchored in the adversarial legal system. 

This may expose CVSA to further victimization in violation of their rights.
47

 

 

The court procedure is technical, elaborate and centered on the guilt or innocence of the 

accused persons while exposing CVSA to re-victimization.
48

 The procedure disempowers 

CVSA (a key prosecution witness) from coherently narrating the sensitive details of CSA 

in court.
49

 The system assumes that CVSA are mature enough and have the same capacity 

as the accused persons to argue out their cases before an impartial judicial officer who 

makes decisions based on the arguments presented by both the defence and the 

prosecution.
50

 

 

Some challenges faced by CVSA while testifying in court include their immaturity with 

regard to physical, cognitive and emotional development which greatly affects their 

ability to comply with the expectations of the legal process.
51

 As an example, children 

                                                           
43

 UNICEF, „Violence Against Kenyan Children Excessive, UNICEF Report Finds‟ (2012) 

<www.voanews.com/content/kenya-girls-at-risk-of-sexual-violence/1571132.html> accessed 29 May 

2013. 
44

 The conference was hosted by ANNPCAN-Regional office on the theme CSA and the challenges of 

protecting the CVSA in Nairobi in 2006. 
45

 ANNPCAN, Proceedings of a Workshop in Kenya on the Challenges of Implementing the Sexual 

Offences Act 2006 held in Nairobi in 2007. 
46

 Procedural laws include statues which regulate the conduct of the court process. They include the 

Constitution of Kenya, the Evidence Act Cap 80, the Criminal Procedure Code Cap 75, some aspects of 

the Sexual offences Act of 2006 and the Witness protection Act of 2006.  
47

  L Hoyano and C Keenan, Child Abuse: Law and Policy Across Boundaries(Oxford University Press 

2010) 598. 
48

Op. cit n 5. 
49

 L C Brannon, „The Trauma of Testifying in Court for Child Victims of Sexual Assault v The Accused‟s 

Right to Confrontation‟(1994)18 Law & Psychology Review 439, 440. 
50

C Tapper, Cross and Tapper on Evidence(12
th

 edn, Oxford University Press 2010) 176. 
51

D Whitcomb, E R Shapiro and L D Stellwagen, When the Victim Is a Child: Issues for Judges and 

Prosecutors (National Institute of Justice 1985)17. 
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typically develop their own terms for body parts and are unlikely to respond adequately to 

questions about sexual organs.
52

 However, if allowed to use their own words or to 

describe the abuse using pictures or dolls, children‟s evidence may have a lot of crucial 

details.
53

 

 

Although Kenya has enacted laws that recognize the rights of children,
54

 there is no 

specific statute that provides procedural mechanisms to implement substantive rights of 

CVSA in CSA cases.
55

 

 

Despite the gains made in passing substantive laws that declare the rights of children, the 

absence of a specific procedural law that addresses CVSA concerns when they testify in 

CSA cases makes it difficult to ensure the trial is fair to both CVSA and accused persons.  

 

Whereas the Sexual Offences Act 2006
56

 expanded the definition of sexual offences and 

enhanced penalties thereof, the Witness Protection Act
57

 provides protection to witnesses 

who have vital information but fear for their life in case they testify in court. The 

witnesses envisaged under the Witness Protection Act 2006 appear to be in respect to 

high level crimes such as money laundering, drug trafficking, human trafficking and 

crimes against humanity. CVSA require special protective court procedure yet they are 

not provided for under the Witness Protection Act. This observation is based on the 

wording of the Act which does not focus on the special needs of children that make them 

require protective procedure. The Act focuses on those who have vital information but 

fear giving evidence on the basis of a threat to their life. Children may not even know that 

they are at risk when they testify yet the Act fails to make this clarification which is 

important in its operationalization to protect children.  

 

According to Myers, the classical adversarial trial procedure subjects CVSA to secondary 

and institutionalized victimization leaving them more traumatized than before testifying 

                                                           
52

R J Spencer and R Flin, The Evidence of Children, Law and Psychology (Blackstone Press Ltd 1998)75. 
53

Ibid. 
54

Op. cit n 35, 36, 37, 40. 
55

Op cit n 19. 
56

Op. cit n 27. 
57

Op. cit n 28.  
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in court.
58

 Despite the efforts to protect children generally, there is still concern that the 

imbalance between the rights of accused persons to a fair trial and the rights of CVSA is 

an impediment in accessing justice for CVSA.
59

 

 

Although Kenya has succeeded in passing substantive laws that declare and provide for 

the protection of CVSA, there is still concern that the court procedure through which the 

rights of CVSA can be protected is not child friendly. The procedure subjects CVSA to 

trauma and re-victimization therefore resulting into the inability of CVSA to testify 

coherently and consistently. Studies have been carried out in the areas of child rights, 

causes of CSA, consequences of CSA and many related topics in Kenya.
60

 However, no 

study has been undertaken in Kenya to examine the inadequacies of the court procedure 

through which CVSA testify in CSA cases. The lack of such a study therefore makes it 

difficult to design an appropriate intervention. This is the gap that this study seeks to fill. 

1.2. Problem Statement 

The study seeks to examine the classical adversarial trial procedure and its impact on the 

ability of CVSA to coherently testify in CSA cases in Kenya. While safeguarding the 

rights of accused persons in CSA cases, the classical adversarial trial procedure fails to 

take into account the rights of CVSA. The imbalance between the rights of accused 

persons and the rights of CVSA at times causes a miscarriage of justice in CSA cases in 

Kenya. The purpose of the study is to identify inadequacies of the trial procedure in CSA 

and develop appropriate interventions that balance the rights of CVSA and accused 

persons in Kenya. 

1.3. Theoretical Framework 

The study applies four theories namely: procedural justice theory, the psychoanalytic 

theory, the labeling theory and the rights theory. Procedural justice theory is relevant to 

the study in as far as it explains that fair procedures lead to fair outcomes/ treatment. 

Science and experience have demonstrated that CVSA require special procedures if they 
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are to be treated fairly/justly.
61

 The use of the scientific theory of psychoanalysis is 

therefore to show that children have special needs as victims of sexual abuse. The 

labeling theory drawn from the discipline of sociology explains the difficulties 

experienced by CVSA due to the labeling and stigma associated with being a child victim 

of sexual abuse. The rights theory explains the fact that all human beings are equal and 

entitled to human rights by virtue of being human beings. Competing human rights 

therefore have to be balanced to ensure the protection of the competing interests equally. 

The rights theory is relevant to this study to the extent that it argues for a balancing of 

competing rights. Accused persons rights to a fair trial therefore need to need to be 

balanced with concerns for CVSA protection if the trial procedure is to be seen as fair to 

both. 

1.3.1 Psychoanalytic Theory 

This classical theory is attributed to Sigmund Freud who is regarded as the founder of 

psychoanalysis.
62

 Psychoanalysis is a theory of personality that explains unconscious 

conflict, usually from childhood as a major factor in adulthood behaviour developed from 

a person‟s early psycho-sexual development, and the individual‟s efforts to deal with the 

resulting anxiety.
63

 Freud also applied psychoanalysis as a therapy theory, by tracing 

incidences in ones‟ past life that cause conflict in adulthood, and addressing them to 

change the individual‟s behaviour. In order to understand better Freud‟s psychoanalytic 

theory, an understanding of personality concept is important at this stage. Dodge defines 

personality as: „The unique and characteristic ways in which an individual reacts to his/ 

her surrounding‟.
64

 

 

Important elements in the structure of personality in the Freudian psychoanalytic theory 

are the id, ego and super ego, explains Kosslyn and Rosenberger.
65

 Sigmund Freud was 

convinced that the three components of an individual‟s personality control one‟s 

behaviour.
66

 The id is the most basic part of personality and is present at the birth of every 
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individual.
67

 It functions on pleasure principle, and so is a little animalistic and can be 

irrational and illogical in the absence of the other two.
68

 The ego functions to control and 

maintain the desires of the id by operating on reality.
69

 

 

As an illustration, when an individual sees a child and the id develops a desire for 

pleasure by engaging the child in a sexual act, if the person‟s ego is fully developed, it 

will inform the id it is not the right thing to do despite the pleasure that may be gained 

from it and the individual becomes rational, deals with the reality and decides not to go 

ahead with the thought aroused by the id‟s desire for pleasure. However, in the absence of 

a fully developed ego in one‟s personality, the id component of the individual‟s 

personality becomes dominant and the individual is likely to sexually assault the child, 

hence the reference to such people as psychopaths, a term in psychology meaning a 

disorder in personality development.
70

 

 

The super ego is the conscience part of the personality.
71

 It contains the values and 

concerns of the society in which an individual has been socialized and operates on the 

ideal principle or idealism by inhibiting the desires of the ego. The ego urges the 

individual to work towards morally acceptable behaviour than realistic ones. In the 

illustration discussed in the previous paragraph, the super ego, if fully developed, delays 

the desire for sexual pleasure until when the individual is married as per the society‟s 

morals. In respect to CVSA, it is easier to sexually abuse children especially before the 

full development of the super ego as their personality is not likely to be fully developed. 

Therefore, they may not know about the society‟s disapproval of sexual acts of any kind, 

thus making them vulnerable and easily intimidated during CSA. 

 

The psychoanalytic theory emphasizes five psychosexual stages of development of an 

individual.
72

 The first stage is known as the oral stage and it involves the first love 

relationship of an individual. This occurs at age zero to one and a half years of an 
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individual‟s development. At this stage, the infant‟s most erogenous zone
73

 is the mouth. 

The psychosexual development of the infant at this stage is completed by successful 

weaning when most infants stop sucking any object put in their mouth. 

 

The relevance of the oral stage to the study is the infant‟s affinity for objects in their 

mouth which they appear to enjoy sucking. One form of CSA
74

 is by placing a finger, the 

penis or any other object in the child‟s mouth to derive sexual pleasure.
75

 The oral stage 

therefore predisposes a child to sexual abuse. However, at this stage since the child‟s 

mouth is the most erogenous zone, the child may be sexually abused over a period of time 

through the mouth. The involuntary sucking act by the child is viewed as a positive 

response to the abuser‟s sexual desire.
76

 The oral stage therefore makes a child vulnerable 

to CSA through the mouth as the abuser takes advantage of the child‟s vulnerability. 

 

The second stage is the anal stage that occurs from age one and a half to three years.
77

 

The most erogenous zone of the child‟s body is the anus. The psycho-sexual development 

of the child‟s personality is completed by successful toilet training.
78

 Children at this 

stage are vulnerable to CSA through the anus as the zone involuntarily responds 

positively to any manipulation whether by hand, penis, fingers or any other object.
79

 

 

The third stage is the phallic stage which occurs from age three to six years.
80

 The most 

erogenous zone of the child at this stage is the genitals (clitoris in case of girls and penis 

in the case of boys).
81

 Successful psycho-sexual personality development at this stage 

occurs when the child successfully identifies with same-sex parent following a period of 

unconscious pre-occupation with psycho-sexual feelings towards the parent of the 
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opposite sex, sometimes referred to as the Oedipus/Electra complex.
82

 The phallic stage 

explains the vulnerability of children at this stage to CSA within the family as in the case 

of incest by fathers, uncles or by people known to and trusted by CVSA such as teachers 

and domestic workers.
83

 

 

The unconscious pre-occupation with psychosexual feelings by the child towards a close 

person of the opposite gender at the phallic stage, predisposes the child to CSA. The child 

may unconsciously respond positively to sexual advances from the opposite gender if 

their superego is not very well developed.
84

 As will be discussed later in chapter four, 

CVSA find it difficult to testify against a close member of the family charged with CSA 

because of the possibility of the accused being jailed.
85

 In this respect therefore, Freud‟s 

phallic psychosexual stages of an individual‟s personality development is relevant to this 

study. 

 

The fourth stage is the latency period which occurs from six years to puberty.
86

 The 

individual‟s sexual urge becomes fully developed. The child‟s psychosexual personality 

is successfully developed by the transformation of sexual urges into socially acceptable 

activities. The super ego begins to gain dominance over the id and the ego, depending on 

the social norms within which the child has been raised.
87

 Where the super ego has been 

properly developed, the child is able to know that sexual relations are not approved of by 

the society, is reserved for adults and is referred to variously in adult language.
88

 

 

The relevance of the latency stage to the study is the reaction of CVSA when asked to 

testify in court about CSA. Knowing that sexual matters are secretive, reserved for adults, 
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known as bad manners, and not openly discussed may be an obstacle to their ability to 

confidently testify in court as discussed later in chapter four.
89

 

 

The fifth and last stage of psychosexual development in an individual‟s personality is the 

genital stage.
90

 This occurs from puberty to adulthood. The correct erogenous areas are 

the genitals (vagina/penis).The successful personality of an individual is completed at this 

stage by the formation of sexual love relationships and development of capacity for 

productive work. As an adult, an individual therefore ordinarily has the psychosexual 

capacity to make conscious decisions as to sexual matters. However, the psychosexual 

development if children is however incomplete making them vulnerable. This is the basis 

that necessitates special court procedures to protect CVSA during their testimony in CSA 

trials. 

 

In one of his paper presentations
91

 in 1896, Freud argued that many of his patients 

seeking psychiatric services were indeed sexually assaulted as children.  Freud concluded 

that sexual abuse is a cause of mental illness in later life if not addressed adequately. 

While supporting Freud‟s psychoanalytic theory, Dodge argues that during the five stages 

of psychosexual development, children are vulnerable to sexual abuse and are easily 

sexually aroused, predisposing them to sexual abuses.
92

 Early conflicts and frustrations 

which occur before adulthood may be repressed and later appear in symbolic form, often 

in a sexual or aggressive nature if not adequately dealt.
93

 Both Dodge‟s and Herman‟s 

arguments can be interpreted to necessitate special court procedures that help CVSA 

overcome trauma caused by CSA as opposed to re-victimizing them through their 

testimony. 

 

Critics of the Freudian psychoanalytic theory argue that it overemphasizes the psycho -

sexual development of an individual‟s personality. One such critic is Carl Gustav Jung, a 

Swiss psychoanalyst, who rejected Freud‟s theory and postulated a collective 

consciousness which is universal among humans, containing human traits and cultural 
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characteristic inherited from ancestors and society.
94

 He supported analytic psychology
95

 

as opposed to psychoanalysis. 

While not totally rejecting the psychoanalytic theory, some psychologists have taken a 

Neo-Freudian approach, not disagreeing totally with Freud, but modified his 

psychoanalytic theory. One of them is Karen Horney who was more concerned with the 

anxiety in children that caused them helplessness and insecurity, predisposing them to 

sexual abuse.
96

 She argued that when faced with anxious and helpless situations such as 

CSA, people cope in three different ways. 

 

The first is by moving towards people to seek their love and approval through being 

compliant and submissive. The relevance of this argument to the study is that when 

children find themselves in the helpless situation as CVSA, they may seem to „co-

operate‟ unconsciously so as to seek the approval of the abuser. This is especially so in 

instances where the abuser already has some measure of responsibility over the CVSA, as 

in father-daughter or teacher pupil relationship. In chapter two, the study discusses what 

other scholars have said on this issue while chapter four analyzes the effect of such 

relationship on the CVSA‟s ability to testify in court against the abuser. 

 

The second coping skill in helpless situations, according to Horney is by moving against 

people. This action is contrary to compliance in the first coping skill.  The relevance of 

this argument to the study is that CVSA who reject sexual advances of the abuser, attract 

disapproval and invites the need for use of force or other coercive means to obtain their 

compliance from the CVSA. This argument explains why CSA is in some cases 

accompanied by other forms of child abuse such as physical, psychological and emotional 

abuse. It also explains the consequences of CVSA giving evidence in incest cases without 

the approval of the family.
97

 

 

The third coping mechanism according to Horney is by moving away from people by 

withdrawing and establishing one‟s self as an independent and separate entity from the 

rest of the people. This argument explains situations where CVSA go against the family 
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wish, report and testify against the abuser. Horney argued for a balance of the three 

coping mechanisms as over reliance on one mechanism to explain personality would 

causes maladjustment of individual personality. 

 

Both the Freudian and Neo-Freudian arguments complement each other. While the 

Freudian perspective of psychoanalysis explains the vital role of sexuality in a person‟s 

personality development and the general vulnerability of children to CSA, Horney‟s 

argument serves to explain the different reaction by CVSA to CSA. Horney‟s explanation 

also gives other factors that determine how CVSA behave in CSA situations. The 

psychoanalytic theory is therefore relevant in explaining CVSA vulnerability to CSA and 

subsequent reaction, hence the need for special protective court procedures when CVSA 

testify in court about the abuse. 

1.3.2 Labeling Theory 

The second theory underpinning the study is the sociological theory of labeling which 

deals with what happens to people (CVSA) after they have been singled out, identified 

and defined as deviants in society.
98

 Labeling theorists are concerned about three related 

issues in respect to an individual‟s behaviour after being labeled as a social deviant. 

 

The first concern of the labeling theorists is the forms of behaviour that the society 

defines as deviant. As discussed later in chapter four, one of the challenges faced by 

victims of sexual abuse generally is the tagging of sexual relations as „bad manners‟, 

shrouded in secrecy and hardly discussed openly, especially with children. The society‟s 

labeling of the sexual relationship, the aggressor and victim as being engaged in „bad 

manners‟ may have a negative impact on CVSA‟s ability and willingness to testify for 

fear of being stigmatized as a bad child engaging in bad manners.
99

 The associated stigma 

may negatively impact on the confidence and self-esteem of the CVSA amongst their 

peers. In order to avoid the consequences of stigmatization, a CVSA may opt not to report 

the abuse at all, or if reported, deny that the abuse ever took place. 

 

The second concern amongst labeling theorists is who amongst those who engage in 

deviant acts are labeled as deviants. The third concern is with the consequences of 
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stigmatizing certain individuals and activities as deviant.
100

 The relevance of the labeling 

theory to this study is in the tagging of sexual issues and those involved as bad manners 

and deviants respectively. Paradoxically, such labeling of CVSA as deviant and public 

condemnation may thrust CVSA into actual sexual relationship for fear of being rejected 

by the society.
101

 In an attempt to seek approval from a section of the same society, 

CVSA may identify with people who have similarly been labeled as sexual deviants. 

When this occurs, attempts to protect CVSA through the court system may not work as 

CVSA feel accepted by the sexual deviants‟ community.
102

 This argument explains why 

some CVSA retreat back to sexual activities labeled as deviant such as prostitution, 

despite efforts to rescue them from the abuse.
103

 

 

The resulting stigma of labeling CVSA as sexual deviants may further inhibit their ability 

to testify in court about the abuse, especially before family members from whom CVSA 

expect to be regarded highly.
104

 The labeling theory is therefore relevant to the study in as 

far as it attempts to explain the difficulty in talking publicly about sexual matters. 

 

The labeling theory therefore helps the study to understand the experiences of CVSA as 

they testify in court under the adversarial procedures about CSA in a society that has 

tagged not only the abuse, but the victim as well.
105

 The theory helps the study to 

appreciate the reaction of CVSA after the abuse. In particular, it explains why some 

CVSA may testify while others refuse or fail to do so. In addition, it explains why some 

CVSA retract their earlier recorded statement by the police, especially in incest cases. 

1.3.3 Procedural Justice Theory 

The Greek philosopher Aristotle identified two major applications of justice as 

distributive justice and corrective/rectificatory justice.
106

 John Rawls perceived justice as 

fairness to all by granting equal opportunities and liberties while distributing resources in 
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such a way that benefits the least advantaged in society.
107

 Rawls expounded Aristotle‟s 

notion of distributive justice and introduced two fundamental principles of distributive 

justice namely the equal liberty principle and the difference principle.  Equal liberty 

according to Rawls implies that the society is just and fair when everyone has equal 

opportunities as to rights and liberties. Rawl argues that justice is fairness that results 

from equal distribution of rights and liberties to benefit everyone. 

Rawls‟ perception of justice is relevant to this study as will be discussed under the 

imbalance between the accused person‟s rights and the rights of CVSA in chapter three. 

Fair court procedures must ensure that there is a balance and equal opportunities and 

liberties of both CVSA and accused persons. 

 

Rawls‟ second principle of justice, the difference principle states that social and economic 

differences that exist in the society must be distributed in such a way as to benefit the 

least advantaged people in society. CVSA, being children and vulnerable require child 

friendly procedures that balance the rights and liberties available to the accused while 

distributing the available resources, privileges, opportunities and protection to benefit the 

disadvantaged CVSA.  This argument implies a limitation of the rights of accused persons 

in such a way as to benefit CVSA while ensuring equal protection of both accused 

persons and CVSA. 

 

Another procedural justice proponent is Galligan
108

 who argues that fair procedures made 

known to and accepted by parties to a transaction, lead to fair results, which are 

acceptable to all parties even if the result is not in favour of one party. Galligan‟s 

perception of procedural justice is relevant to the study since the court procedure in cases 

of CSA is not known or understood by CVSA, yet they are expected to follow them while 

testifying in court.
109

 The lack of understanding of the court procedures by CVSA has 

been described as institutional re-victimization of victims of sexual abuse.
110

 

 

Solum advances the argument on justice further and explains procedural justice as being 

concerned with the means by which social groups such as governments, private 
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institutions, and families institutionalize the application of requirements of corrective and 

distributive justice to particular cases.
111

 According to Solum, procedural justice theory is 

characterized by three major antecedents that include participation (having a voice), 

dignity and trust that the authority is concerned with one‟s welfare.
112

 Solum‟s argument 

on procedural fairness is supported by Lind and Tyler who explain that people want to be 

treated fairly by authorities, independent of the outcome of the interaction.
113

 Basing his 

arguments on the identified antecedents, Solum delineates three models of procedural 

justice theory namely; the accuracy model, balancing model, and the participatory model 

as explained below. 

 

The accuracy model assumes that the aim of civil dispute resolution is the correct 

application of the law to facts. This model is however incapable of explaining a variety of 

doctrines which do not lend themselves to perfect procedural justice such as res judicata 

and other rules that protect the finality of the judicial decisions. In addition, the model 

suffers from crucial ambiguity between accuracy in particular cases and the system as a 

whole. The accuracy model alone is thus not suitable in studying the impact of the 

adversarial legal procedures on CVSA. 

 

The balancing model assumes that the aim of civil procedure is to strike a fair balance 

between the costs and benefits of adjudication. It is based on imperfect procedural justice. 

The model has two broad variants; utilitarian or consequentiality and right based. The 

consequentiality variant focuses on the balance between accuracy and the cost of the due 

process. The rights based variant assumes that procedural justice requires attention to the 

fair distribution of the cost imposed by the system of procedure. 

 

The balancing model appears to overstate the case of perfection since the law of 

diminishing returns makes the pursuit of perfection costly beyond a certain limit; hence 

perfection in the strict sense is not possible. In any case, the model does not provide 

conditions considered to be perfect as it fails to highlight the framework for distributing 
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cost of procedural justice. This structural and conceptual difficulty renders the model 

inappropriate for CVSA under the adversarial legal procedures. 

 

The participatory model assumes that the very idea of a correct outcome must be 

understood as a function of a process that guarantees fair and equal participation as 

argued by Rawls as well.
114

 This study therefore adopts the participatory model of 

procedural justice theory as it assumes that procedural justice best fits and justifies 

existing doctrines. The key notion is that it is the process itself and not the outcome that 

defines procedural justice. 

 

The participatory model of procedural justice has two central concerns.
115

 The first 

concern is the prevention of unjustified or mistaken deprivations. The second concern is 

the promotion of participation and dialogues by affected individuals in the decision 

making process. This makes the model suitable for the analysis of the implications of the 

adversarial legal procedure on CVSA while testifying in courts. This study therefore 

applies the participatory model of procedural justice theory. 

 

The participatory model of procedural justice as identified by Solum has four main 

interrelated applications. Although his discussion was based on civil litigation, there are a 

lot of similarities and application to the criminal justice procedures. All the four variants 

are based on pure procedural justice that fairness of procedure is a function not of some 

independent criteria, but instead of the intrinsic features of the procedure itself. The 

outcome of a procedure is fair, whatever it is, provided that the requirements of the 

procedures have been satisfied as per the interpretations discussed below. 

 

The first application is the game interpretation which explores the notion that litigation 

should be considered as fair game or contest where the winner is entitled to prevail if the 

game is played by the rules.
116

 The winner is therefore entitled under the rules to win. The 

major weakness encountered in this application is that it overlooks the lawyers‟ skills, and 

assumes that there exists a level playground. Nonetheless, this approach provides a 

framework for considerations of what is fair. The application is relevant to this study 

                                                           
114

Op cit n 107. 
115

Op. cit n 111. 
116

 Ibid. 



 

22 

since it emphasizes the need to have fair rules of the game acceptable to all the actors. It 

explains the adversarial legal systems‟ procedures that assume the playground in court is 

level and the winner takes it all. 

 

The second application is the dignity interpretation which emphasizes dignity and 

autonomy as a function of actual participation of litigants in procedures that affect 

them.
117

 It identifies the crucial role of equity, individuality, and autonomy in procedural 

justice. However, participation alone is not sufficient to make a just or fair procedure. 

Accuracy of the procedure is also important. The application overstates the place of 

dignity over other values such as underlying substantive rights.  However, to the extent 

that the application focuses on dignity and equality, it is relevant to the study since CVSA 

need to have their dignity upheld and protected as they testify in court. Likewise, there is 

need to accord both CVSA and the abuser equal protection by the law if a trial is to be 

seen as fair. The current adversarial legal system appears to protect only the abuser and 

not the CVSA.
118

 

 

The third application is the satisfaction interpretation which argues that participatory 

process is justified by the greatest level of satisfaction it provides to litigants.
119

 The 

application is relevant to the study since dissatisfaction of CVSA with the current 

adversarial legal procedures, as discussed in chapter four, is part of the justification for 

the research.
120

 When parties are satisfied with the process of dispute resolution, they are 

more likely to accept the outcome even if it is not in their favour.
121

 

 

Solum‟s measurement levels of satisfaction still remain a contested issue and the 

interpretation does not seem to recognize the role of cost and accuracy in procedural 

justice.  Despite this inadequacy, the satisfaction interpretation is relevant to the study 

although it cannot be applied alone. 
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The fourth application is the discourse interpretation which appeals to an ideal 

communication situation as the criterion of what constitutes a just or correct outcome.
122

 

Fair procedures aim at promoting this ideal. This application forms the basis for the need 

to reform the current court procedures in cases of CSA so as to ensure effective 

participation of CVSA as they testify. 

 

For procedures to be seen as fair, each party must have an equal opportunity to present 

their case, question the other party, and rebut any adverse evidence.
123

 In this case, there 

is no separation of the criteria for truth from the criteria for the argumentative settlement 

of disputes. This variant has been accused of laying unwarranted emphasis on the 

courtroom as the sole source of the truth.
124

 This interpretation may exclude crucial 

information and there may not be guarantees of accuracy.  However, despite the 

criticisms, the study adopts this application, together with the previous three as they 

jointly complement each other and explain the relevance of procedural justice to the 

study. 

 

This study adopts the procedural justice theoretical perspectives. Procedural justice theory 

was selected because it provides a framework for analyzing how parties in a dispute 

interact in the adversarial court procedures and how the court officers‟ behaviour affects 

the special needs of the CVSA.
125

 Fair procedure is important in the prosecution of CSA 

cases since the process used in resolving a dispute may in part underlie emerging success 

or failure of conflict resolution.
126

 

 

1.3.4 The Rights Theory 

The rights theory has its origin in the notion of natural rights according to the Greek 

philosopher Aristotle.
127

 The concept of natural rights was developed further by Thomas 

Aquinas who argued that rights are entitlements due to people naturally because they are 

human beings and because God intended it to be so.
128

 Aquinas viewed the concept of 

natural rights as entitlements to human beings from a moral perspective. John Locke 

advanced Aquinas argument further and defended natural rights as God given and sacred 
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and inalienable.
129

 Locke‟s perception of natural rights influenced the discourse that 

informed the American Declaration of Independence and France‟s Declaration of the 

Rights of Man and Citizen which was passed in 1789.  

 

The French Declaration proclaimed 17 rights as the natural, inalienable and sacred rights 

of man. Thomas Paine defines natural rights as those rights which appertain to man in 

light of his existence.
130

 Another rights‟ theorist, Jean-Jacques Rousseau views the notion 

of rights from the social contract perspective which argues that the state has a 

responsibility to protect the rights of its citizens equally.
131

 Rousseau‟s argument is 

relevant to this study since it argues for equal protection of citizen‟s rights. The 

implication is that the state must protect the rights of CVSA the same way it protects the 

rights of accused persons in CSA. This argument makes the rights theory relevant to the 

study as it calls for equal protection of citizens. 

 

The contemporary notion of human rights views rights as arising essentially from the 

nature of human kind itself. The idea that all humans possess human rights simply by 

existing and that these rights cannot be taken away from them are direct descendants of 

natural rights.
132

 The preamble of the UDHR provides that human beings are entitled to 

human rights which flow from the inherent dignity of the human person. The importance 

of the rights theory is that it views rights as basic and fundamental entitlements to human 

existence which must take precedence over any other consideration.  Human rights are 

therefore paramount and override any other claims within a society.
133

 

Universality and Equal Protection of Human Rights 

Human rights are universal because they belong to all human beings in every society.
134

 

Human rights are inalienable since they flow from and protect human existence.
135

 To fail 
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to recognize the human rights of an individual or group of individuals is to endanger the 

value of existence of that individual or group of individuals.
136

 Human rights are therefore 

natural rights that all human kind are entitled to. Recognition of human rights is important 

because they portray certain agreed standards of how human beings should be treated. In 

addition, recognition of human rights standards prevents the unwanted consequences of 

having no limits in the way human beings relate to each other. Whereas not everybody 

may agree and accept what is termed as human rights, proclamation and acceptance of 

human rights involves the majority.
137

 Human rights therefore exist because majority of 

human beings accept and recognize them as necessary for their protection.
138

 

Implication of Rights 

Hohfeld assigns four meanings to the term rights.
139

 The general understanding is that 

when one says that A has a right to X then there is somebody else, B who has a 

correlative duty to provide A with X.  Within this context, A is the right holder, X is the 

right and B is the one who has the duty to ensure that the right is implemented. According 

to Hohfeld, a right may mean immunity, power, liberty and claim.  

Within the context of this study, it is Hohfeld‟s meaning of a right as a claim that is 

relevant and applicable to this study.  A claim in this regard implies that the state has a 

correlative duty to ensure the protection of CVSA rights. Therefore, to say that CVSA 

have a right to protection during CSA trial implies that CVSA have a claim against a 

correlative duty of the state. The state therefore has a duty to protect CVSA in CSA trials. 

The duty of the state in protecting CVSA is positive. This means that the state is required 

to take certain action to allow CVSA enjoy the right to protection during CSA trial. 

Since CVSA have a right to protection, the state therefore has a duty to provide it. As 

concerns the accused person/counsel, there is a negative duty to refrain from activities 

that invade the privacy and dignity of CVSA. The court has a positive duty to take 

deliberate steps that ensure the protection of CVSA during the trial process. In this sense 

therefore, the essential characteristic of a right as a claim is the inherent relationship 
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between CVSA‟s claim to protection and the state‟s, accused‟s and the court‟s duty. 

CVSA can therefore make a claim that the accused, the state and the court must perform. 

Likewise, to say that the accused person has a right to a fair trial implies that the accused 

person can make a claim for a fair trial against the state which has a responsibility to 

ensure that the fair trial rights of the accused are respected and implemented. This calls 

for the balancing of the rights of both accused persons and CVSA.       

Conflicting Human Rights 

Although human rights seek to protect all human kind equally, it is recognized that 

different groups or individuals in society are bound to have their own interest which may 

conflict with the interest of another group of individuals.
140

 Conflict of interest is 

therefore inherent in any society of human kind. The concept of human rights is not static 

but is dynamic. Human rights evolve through various values, interests, goods, services, 

concerns as well as needs which are gradually accepted and incorporated as human 

rights.
141

 

The concept of human rights has therefore been broadened beyond the traditional 

economic, social, cultural, civil and political rights. Today, human rights include concerns 

for the protection of special and vulnerable groups. They include women, children, the 

elderly, the disabled, the mentally-ill, minorities and indigenous people. In addition, 

human rights can either be individual or collective.
142

 In an attempt to protect all human 

beings of different groups and needs, there results a paradox of conflict between the 

human rights of different groups or individuals.
143

 The resultant conflict creates a 

challenge in attaining the very goals of human rights which is to protect all human kind 

equally.
144

 

Balancing Conflicting Human Rights 

When human rights compete, the resultant conflict results into a situation where some 

rights override the other.
145

 The challenge therefore arises when competing human rights 
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of different groups of human kind conflict yet both seek the protection accorded by 

human rights.
146

 This negates the intended goal of equal protection for all human kind. 

When this happens, then the principle of equality of human rights applies to balance the 

interests of competing groups of individuals so as to ensure just and fair treatment. This is 

consistent with the procedural justice theory as argued by Galligan and supported by 

Rawl that for procedural justice to be attained, parties who seek redress through a 

procedure must be treated equally if the process is to be regarded as fair. 

Such competing human rights need to be balanced to the satisfaction of everyone. In this 

study, the competing fair trial rights of accused persons and concerns for the protection of 

CVSA during CSA trial calls for a balancing of the different interests. This needs to be 

resolved in a manner that protects the interests of both the accused and CVSA. It is the 

balancing act that makes the rights theory relevant to this study. The theme of balancing 

the rights of the accused persons to a fair trial and the need to protect CVSA therefore 

cuts across all the chapters that follow in this study. 

1.3.5 The Linkage between the Psychoanalytic, Labeling, Procedural Justice and 

Rights Theories and Their Relevance to the Study 

Whereas the psychoanalytic theory is derived from the discipline of psychology, it helps 

the study to understand the psycho-sexual developmental stages of an individual which 

predisposes children to CSA. It therefore explains CVSA vulnerability to CSA, the effect 

of the abuse on CVSA and the special need for their protection when required to testify 

before court in CSA trial. The psychoanalytic theory therefore sets the stage for the 

labeling theory, drawn from the discipline of sociology, and explains the behaviour of 

CVSA within the society.  

 

The labeling theory helps the study to understand why some CVSA are able to report the 

abuse while others do not. The societal stigma attached to CSA and CVSA helps to 

understand the difficulty experienced by the already vulnerable and traumatized CVSA. It 

explains the difficulty experienced by CVSA in convincing the police, society and the 

court that they were sexually assaulted. Further, the labeling theory explains the action 

taken by family members of CVSA in some cases due to the need to protect and preserve 
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the family name, particularly in incest cases. The labeling theory explains the difficulties 

experienced by CVSA and their subsequent behaviour following the sexual abuse. 

 

The procedural justice theory, drawn from the discipline of law explains what is a fair 

process of dispute resolution, which ensures the outcome is acceptable to both parties in a 

dispute. It emphasizes equality and fairness to both parties in the distribution of resources. 

The theory provides a standard of examining the current children court procedures 

whether or not the process is fair to both the accused and CVSA in the prosecution of 

CSA cases. Procedural justice theory provides a theoretical framework for analyzing 

whether or not CVSA enjoy equal protection by the law as the accused in CSA cases. The 

theory enables the study to examine whether or not CVSA have access to 

resources/liberties on an equal basis as the accused person according to Rawls‟ perception 

of justice already discussed. Procedural justice as a theoretical framework assists the 

study in assessing whether the court procedures are balanced in fairness to both CVSA 

and accused persons. 

 

The rights theory explains the inherent need to protect all human kind. It also explains the 

resulting conflict in an attempt to protect different groups of individuals in society who 

have competing interests. It therefore puts into perspective the study‟s concerns about the 

imbalance between the rights of accused persons to a fair trial and concerns for CVSA 

protection. It lays the foundation for a justification in protecting the rights of both CVSA 

and accused persons through a trial system that ensures fairness to both. Whereas the 

psychoanalytic theory explains CVSA‟s vulnerability to CSA, the labeling theory 

explains the difficulty faced by CVSA in testifying in court. Procedural justice theory 

provides the basis for examining the CSA trial procedure while the rights theory justifies 

the study‟s argument for the need to balance the rights of accused persons and those of 

CVSA. 

1.3.6. Conceptualization of the Study 

Kenya has undertaken great steps in the area of substantive laws in keeping with the 

world trends on child protection generally. The reforms include the enactment of the 

Children Act 2001
147

 to domesticate the UNCRC and ACRWC. Other measures include 
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the passing of the Sexual Offences Act 2006,
148

 the Witness Protection Act 2006,
149

 the 

amendment of the Evidence Act
150

 and the promulgation of a new Constitution.
151

 

However, as argued by procedural justice theorists such as Rawls, Galligan, Solum and 

others, the goals of substantive laws can only be realized through fair procedures which 

ensure equality of liberties, opportunities and resources to all parties in a dispute. 

 

Procedural laws function as the engine for implementation of substantive laws. The 

absence of procedural laws therefore impedes the realization of the goals of substantive 

laws such as child rights. While assigning responsibilities to the CVSA as prosecution 

witnesses and privileges to the accused, the evidentiary rules of procedure under the 

adversarial system occasion inequality of resources and opportunities.  

 

According to all procedural justice theorists, justice requires equal distribution of 

resources and liberties by balancing the rights of the accused persons and CVSA in CSA 

prosecution to benefit the disadvantaged (read CVSA). This is illustrated by Figure 1.  
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1.4. Research Objectives 

The overall and specific objectives of the study are as follows; 

1.4.1 Overall Objective 

The study seeks to examine the use of the adversarial legal system‟s court procedures in 

CSA trials in Kenya, with a view to exploring how the rights/ interests of CVSA can be 

balanced with those of accused persons.  

1.4.2 Specific Objectives 

1. To investigate whether the adversarial trial procedure as applied by the children‟s  

courts balances the rights of accused persons to a fair trial with the rights and 

concerns to protect CVSA in CSA trials in Kenya. 

2. To identify the inadequacies of the CSA trial process in Kenya. 

3. To find out how other jurisdictions balance the rights of accused persons and 

CVSA in CSA trial. 

4. To explore the extent to which the rights of accused persons may be limited to 

ensure a balance with the rights and concerns for the protection of CVSA in CSA 

trial in Kenya. 

1.5. Argument 

The study argues that, whereas the classical adversarial legal system‟s court procedure 

upholds the rights of accused persons to a fair trial, the prosecution of CSA presents 

unique challenges to CVSA when they testify. This is despite reforms in the substantive 

laws to protect them. The effect of the challenges experienced by CVSA while testifying 

in CSA at times result into re-victimization and a miscarriage of justice to CVSA. 

Whereas the classical adversarial legal system of criminal trial focuses on the guilt or 

innocence of the accused persons,
152

 the trial process occasions an imbalance between the 

rights of CVSA and accused persons. This is contrary to the principle of equal protection 

of the law to everyone, which is the basis of procedural justice theory.
153

 When carried 

out in a manner that reflects the expectations, needs, concerns and rights of victims of 

crime, the trial process has the potential of playing a vital role in restoring the dignity of 

the victim. This can be achieved at the same time as delivering justice by arriving at the 

innocence or guilt of the accused. Unlike before the recognition of victims as participants 
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with stakes in the trial process, victims of crime today have rights in the trial process 

which are recognized globally. This calls for fairness in balancing the rights of accused 

persons with those of victims as argued by the rights theory. 

1.6. Research Questions 

Q1. Does the adversarial trial procedure as applied by the children‟s courts balance the 

rights of accused persons to a fair trial with the rights and concerns for the protection 

of CVSA in Kenya?  

Q2. What are the inadequacies of the adversarial procedure in CSA trial in Kenya? 

Q3. How have other jurisdictions attained the balance between the rights of accused 

persons and concerns for the protection of CVSA in CSA trials? 

Q4.  To what extent can the rights of accused persons be limited to accommodate the 

rights and concerns of CVSA protection in Kenya? 

1.7. Research Hypothesis 

CSA trial under the adversarial system causes an imbalance between the rights of accused 

persons and CVSA, at times resulting into a miscarriage of justice.  

1.8. Assumptions 

The study assumes that since the Children Act was enacted in 2001, it is being 

implemented in cases involving CSA. 

1.9. Justification for the Study 

The information generated by the study may contribute additional knowledge for 

academic, research and other institutions working on children issues as well as policy 

makers. Many NGOs, Faith Based Organizations, Governments and the public have 

shown concern about CSA. The research findings provide useful information and if 

implemented may encourage increased reporting of CSA to the police for prosecution.  

 

Different courts apply the law differently in CSA cases resulting in procedures as varied 

as the number of court officers presiding over the cases.
154

 The findings of this study may 

assist in the development of a child friendly court procedure. The findings may also assist 

in the development of policy on how to handle CVSA by the criminal justice officials. 

Such development may enhance efficiency and effectiveness in seeking justice for the 

CVSA. 
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The study objectives are in line with Kenya‟s new long-term national planning strategy, 

officially known as Kenya Vision 2030.
155

 Under its social-economic and political pillars, 

Vision 2030 identifies adherence to the rule of law as the basis upon which it will 

“operationalize the policy, legal and institutional framework vital for promoting and 

sustaining fair, affordable and equitable access to justice.” In this respect, the study 

findings may assist Vision 2030 to achieve its objective of enhancing accessibility to 

justice for children. By recommending procedural reforms necessary in CSA trial, such 

reforms, when undertaken, have the effect of enhancing public confidence in the judicial 

system.  

 

By identifying procedural barriers in the trial of CSA and recommending an appropriate 

framework for CSA trial, the study bridges knowledge and information gap in Kenya. In 

particular, the study contributes knowledge on how to strike a balance between 

safeguarding the rights of accused persons and protecting CVSA. The knowledge is 

important since the criminal justice system is about the balancing of the rights of all 

parties involved amidst the search for truth.  

1.10. Scope and Limitation of the Study 

Although the CJS comprises the Police, the Judiciary and the Prison Service as the main 

agencies, the study focuses only on the court procedure in selected children courts. There 

are several ways of dispute resolution mechanisms, both formal and informal. The 

informal systems vary from community to community and are at times preferred due to 

their simplicity and faster decision making process than the formal courts which appear to 

be prolonged and characterized by technicalities in procedures.
156

 The court process is 

one way of dealing with CSA allegations. The study is limited to the formal court 

procedure of taking the evidence of CVSA in CSA cases. 

 

The study is limited to CVSA who are 10 years and above but below 18 years. Although 

it would be important to consider CVSA of all ages, the age limit of 10 years is preferred 

because children of 10 years and above are able to form independent opinion, and express 
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their views on issues better than those who are below that age.
157

 The Children Act
158

 puts 

more emphasis on the evidence of a child aged 10 years and above, than that of a child 

aged 9 years and below. However, in order to generalize the research findings for the 

entire country, secondary data is used to provide information in connection with children 

under the age of ten by perusing finalized court files.  

 

There are other topics that have relevance to this study like legal representation, causes of 

child abuse, and public opinion about child sexual abuse, but they are not the focus of the 

study. The study is limited to views of selected respondents and observation of difficulties 

caused to CVSA by the adversarial court procedures. 

 

The study is concerned about the implications of prosecuting CSA under the classical 

adversarial court procedure. The study focuses on the ability of CVSA to testify 

coherently and confidently in respect of the rights of accused persons to a fair trial. The 

study argues for a balance between the rights of accused persons and CVSA in the trial of 

CSA cases only and not in criminal offences.  

 

The scope of the study is thus limited to CVSA rights of best interest, non-discrimination, 

right to participation in the justice process, right to dignified treatment and right to 

protection. The study examines how the CVSA rights are balanced with accused persons‟ 

right to fair trial with specific reference to the right to confront witnesses, receive oral 

direct evidence from the witness, adversarial cross-examination, public trial and trial by 

an impartial/ passive judge. The study therefore does not address all rights of CVSA 

under the UNCRC, or all fair trial rights of accused persons under the ICCPR, but is 

limited to the ones specified. 

1.11. Methodology 

This study involves both a desk review and field study. The desk work comprises the 

review of statutes, government reports, journals, periodicals, books and internet searches 

as secondary sources of data. This section presents the methodological approaches for the 
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study. It specifically presents the details on the study site, population, sample and 

sampling procedures, data collection methods, data management methods and ethical 

considerations. The study employs both quantitative and qualitative approaches of data 

collection and analysis. 

1.11.1 Research Site 

The study was conducted in five purposively selected children‟s courts located in Nairobi, 

Mombasa, Kisumu, Nakuru and Eldoret in Kenya. The courts are a creation of the 

Children‟s Act 2001 and have special jurisdiction on children matters. The study assumes 

that the children‟s courts, unlike other courts have procedures that take into consideration 

the basic need to protect children generally.  

1.11.2 Population, Sample and Sampling Procedure 

The main population of the study is CVSA whose cases had been filed at the selected 

children‟s courts by the time of data collection. The study sampled only cases of CVSA 

from both gender aged between 10 years and above but below 18 years. Ten CVSA were 

sampled from every station giving a total of 50 CVSA for the study. The selection of 

CVSA aged 10 years and above was based on their  presumed ability to be articulate  in 

expressing their experiences of sexual abuse better than those aged below 10 years. The 

study however did collect information about CVSA aged below 10 years through perusal 

of selected concluded court files. 

 

The study also interviewed a number of key informants who were purposively selected. 

One prosecutor was purposively sampled from each of the courts giving a total of 5 

prosecutors. The study purposively sampled 2 investigating officers from each court, 

giving a total of 10 investigating officers, hence a total of 15 police officers. One 

magistrate and 1 judge were interviewed from each of the 5 courts. Although the study 

intended to interview the Chief Justice as a key informant, a request which the Chief 

Justice accepted, he directed the researcher to interview the judge in charge of the Family 

Division of the High Court due to what the Chief Justice referred to as the „special nature‟ 

of the research. The official view of the Judiciary was thus obtained through the judge 

and forms part of the data collected. The study also interviewed 2 lawyers representing 

the CVSA and 2 representing the accused persons per station, who were purposively 

sampled, giving a total of 20 lawyers. 
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A total of 5 social workers were purposively sampled and interviewed, representing 1 

social worker per court station. The study conveniently sampled and interviewed 2 

parents/ guardians per station, giving a total of 10 parents/guardians of CVSA. Six 

children‟s officers were purposively sampled and interviewed, representing 1 officer per 

court station and 1 officer managing the child helpline in Nairobi. The study managed to 

interview the target number of 50 CVSA. The category and number of respondents 

interviewed is illustrated by table 1 below; 

 

Table 1: Sample and Sample Size by Category of Respondents 

Category Number per station Total  

CVSA 10 50 

Prosecutor 1 5 

Investigating Officers 2 10 

Magistrate 1 5 

Judge 1 5 

Lawyers 4 20 

Social workers from NGOs 1 5 

Parents/guardians 2 10 

Children‟s officers 1 5 

Helpline Officer 1 1 

Chief Justice(represented by judge in charge of 

family division of the High Court Nairobi) 

1 1 

 

1.11.3 The Respondents 

The study interviewed four different groups of respondents namely; CVSA, legal 

practitioners, police officers and psycho-social support providers. 

CVSA 

The study interviewed the target total of 50 CVSA, majority (92%) comprising of girls 

while the boys accounted for only 8%.This could mean that either more girls than boys 

fall victims of sexual abuse or that more girls than boys report CSA to the police. All 

CVSA interviewed were between the ages of 10 to 18 years. The study observed the 

CVSA immediately they arrived at the court compounds and continued to do so until after 

they had testified when they were interviewed. Not all CVSA interviewed were found at 
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the court compounds as some of them were traced to the children homes that housed them 

after the abuse. These included both government remand homes and institutions under the 

management of NGOs. 

Legal Practitioners 

The target total of 30 legal practitioners was interviewed. They  comprised of  5 

magistrates, 1 from each children‟s court (Nairobi Children‟s Court, Nakuru Law courts, 

Mombasa Law courts, Eldoret Law courts and Kisumu Law courts), 5 judges comprising 

of the head of the family division of the High Court representing the judiciary‟s official 

position on the issues raised by the study as directed by the Chief Justice, 1 Court of 

Appeal judge, the Principal Judge of the High Court Division, 1 judge of the Criminal 

Division of the High Court and one judge of the Interim Independent Constitutional 

Dispute Resolution Court(IICDRC ). 

 

The magistrates presided over the trials of the accused persons and therefore took the 

testimony of CVSA as they were in direct contact with them in court. Their roles included 

issuing summons to witnesses, listening to the evidence of both parties (the accused and 

the prosecution witnesses including CVSA) and ensuring that the laid down court 

procedures were followed. In respect of this, magistrates had a duty to ensure the defence 

lawyers do not cross- examine CVSA in an intimidating manner. Under the adversarial 

legal system, the magistrates are required to remain impartial, non-partisan and passive 

throughout the process.
159

 At the end of the trial, they are expected to make a decision 

based only on the evidence adduced before them in court. It is the magistrate‟s evaluation 

of the evidence produced before them that determines the acquittal or conviction of the 

accused persons. Subsequently therefore, it is the magistrates who make a determination 

as to whether the child should be protected or assisted in any way including making 

orders as to medical, counseling and psycho-social support services. 

 

All the judges had either practised as advocates before their appointments as judges or 

had served as magistrates for over 20 years before being elevated to the judges‟ position.  

Thus, the experience of the judges was a useful source of qualitative data. Unlike the 

magistrates who had the opportunity to see, talk to and observe the reaction of CVSA, the 

judges only handled the CSA cases at the appellate/ review level thereby only dealing 
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with the files/records from the magistrates courts without the benefit of CVSA appearing 

before them. However the High Court decisions bind the Magistrates‟ Courts and the 

Court of Appeal was the final court. (The Supreme Court became the final court after the 

promulgation of the new constitution on the 27
th

 of August 2010. As at the time of the 

study the court had not been operationalized. Thus no interviews were possible with 

judges in this court). 

 

The study also interviewed 20 lawyers in private practice comprising of 10 defence 

lawyers and 10 advocates representing CVSA.  Two lawyers were selected from each of 

the 5 children court stations. The lawyers came into contact with CVSA either as defence 

lawyers or as CVSA‟s lawyers. Although regarded as officers of the court, the defence 

lawyers have the core function of protecting the interests of their clients (accused 

persons). They do this by subjecting the prosecution witnesses who include CVSA to 

rigorous cross-examination. This is aimed at creating doubt in their evidence, so as to 

have their clients/accused set free by the court. 

 

The CVSA‟ lawyers on the other hand have the primary duty of protecting the interests of 

CVSA and ensuring they are not unduly intimidated. They ensure that the right/laid down 

court procedures are observed by the defence counsel. CVSA‟s counsel played a passive 

but key role in court as they neither lead CVSA in evidence like the prosecutor nor cross-

examined the accused or the defence witnesses. They were mute observers who advised 

the prosecutors on the interests of CVSA. All the victims‟ lawyers happened to be 

employees or were engaged by NGOs working in CSA matters. Such NGOs included 

CLAN, CRADLE, WRAP and Kituo cha Sheria. 

Police Officers 

The study interviewed a total of 15 police officers comprising of 1 prosecutor and 2 

investigating officers per court station. The analysis of police officers is more detailed 

than the rest of the respondents due to their crucial role in investigation and prosecution 

of CSA cases. Sixty two percent of the officers interviewed were female while 38% were 

male suggesting that more female than male police officers are assigned CSA cases. 

Eighty four percent of the police officers interviewed had attained high school education 

level, 8% had diploma in criminology and social order while a further 8% were university 

graduates. Although majority of the police officers had high school level of education, the 
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percentage of the officers who had university degrees was notably low. Of importance to 

this study was the fact that only a dismal 8% had specialized training (i.e. diploma in 

criminology and social order) in skills necessary to enable them handle CVSA and CSA 

matters. According to the police department, the various ranks for police officers range 

from the Commissioner of Police (changed to Inspector General of the National Police 

Service by the Constitution of Kenya) to a Constable.
160

 

 

Considering the police ranking system, the study found that 38% of the police officers 

interviewed comprised of police investigating officers and child desk officers of the ranks 

of constables and corporals. These are the lowest and second lowest ranks respectively in 

the police force. This is an indication that the important, serious, sensitive task of 

investigating CSA matters and handling CVSA that requires skills and experience is 

assigned to officers of the lowest and second lowest ranks.  

 

The prosecutors were of the rank of inspector and accounted for 31% of the police 

officers interviewed. Only 24% of the respondents interviewed were of the ranks of chief 

inspector (8%), superintendent (8%) and senior superintendent (8%), being the middle 

ranks in the police ranking systems. It was noted that police officers from the higher ranks 

namely, assistant commissioner, senior assistant commissioner, deputy commissioner, 

senior deputy commissioner II, senior deputy commissioner I and the commissioner were  

not directly involved in either the investigation or prosecution of CSA cases. 

 

The handling of CVSA by the police at the investigation or prosecution levels appears to 

be left entirely at the hands of officers of the lower ranks with little experience and skills 

in handling CVSA. There was almost no involvement of the most senior officers in the 

police force. This fact corroborates the response from CVSA and judicial officers that 

some police officers were insensitive to their needs. The insensitivity may have 

contributed to the difficulties experienced by CVSA while testifying in court. Twenty 

three percent of the police officers interviewed had experience of 1 year or less in 
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Superintendent, Acting superintendent , Chief inspector, Inspector, Senior sergeant , Sergeant, 

Corporal, Constable (lowest) Source: Kenya Police Website <www.kenyapolice.go.ke> accessed 7 July 
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investigation and prosecution of crime generally. This tally‟s with the study finding that 

38% of the officers assigned to investigate CSA cases are at the level of constable and 

corporal as the lowest and second lowest ranks in the police ranking systems respectively.  

 

Fewer officers with experience of over one year handled CVSA than their counterparts 

with less than one year experience. The most experienced officer in crime/investigation 

generally amongst the police officers interviewed had a 15 to 20 years‟ experience in 

prosecution/ investigation of crime generally. This represents a paltry 7% of the officers 

assigned to handle CVSA. Another 7% of the officers had 13 to 15 years of experience in 

crime investigation/ prosecution generally. Eight percent of the officers had between 8 to 

13 years of experience of crime investigation/ prosecution generally. Another 8% had 

between 7 to 8 years of experience of crime investigation/ prosecution. Similarly a further 

8% had between 5 to 7 years‟ experience of crime investigation/ prosecution generally. 

Fifteen percent of the officers had between 3 to 4 years‟ experience of crime 

investigation/prosecution, 8% had 2 to 3 years‟ experience while 23% had experience of 1 

year or below in crime investigation/ prosecution generally. 

 

Figure 2: Years of Experience of the Officers of Different Ranks Handling CVSA 
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Apart from experience in prosecution/ investigation of crime generally, the study sought 

to find out the experience of the police officers in investigating/ prosecuting CSA cases 

specifically. An overwhelming majority of 77% of the police officers had 1 years‟ 

experience or less in prosecution/investigating of CSA cases. This supports the study 

finding that CSA cases are mostly assigned to officers of the lower ranks and less 

experience such as constables and corporals. Eight percent of the officers interviewed 

had between 1 to 2 years‟ experience in prosecution/investigation of CSA cases while 

another 8% had between 2 to 3 years‟ experience in prosecution/investigating CSA 

cases. Seven percent of the officers had between 3 to 7 years‟ experience in prosecution/ 

investigation of CSA cases. 

 

The roles played by the police officers according to the study findings include; the arrest 

of suspects, investigation of cases, decisions on which offence to charge the accused with 

and the drafting of the same, serving summons to witnesses to attend court and leading 

witnesses to give evidence in chief. 

Psycho-social Support Providers 

The study interviewed 5 social workers from NGOs, 1 from each children court station, 

10 parents/ guardians, 2 from each station and 5 children officers, 1 from each children 

court station and one officer in charge of child helpline desk.
161

 For ease of reference, this 

group will be referred to by the study as Psycho-Social Service Providers (PSSPs). The 

PSSPs comprised of 43% male and 57% female, an indication that men play a big role in 

offering psycho-social support to CVSA. Forty six percent of the PSSPs interviewed were 

between the ages of 35 to 45 years while 36% were in the age bracket of 26 to 45 years. 

Nine percent of the PSSPs interviewed were between ages 46 to 55 years while 5% were 

in the age bracket of 25 years and below. Another 5% were aged above 55 years. From 

the above statistics, it appears that majority of the PSSPs fall within the age bracket of 

between 26 to 45 years which reflects the seriousness with which the society views the 

need for psycho-social support services to CVSA. The majority of the PSSPs were neither 

too young nor too old. 
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Most of the PSSPs had attained secondary school education as the highest level of 

education representing 36% of the PSSP respondents. Thirty two percent of the PSSPs 

had attained university education while 14% possessed post graduate degrees. Tertiary 

level of education accounted for 14% of the PSSPs while only 5 % of the PSSPs had 

below secondary level of education probably representing the parents/ guardians of 

CVSA since the rest of the PSSPs were either employees of either the government or 

NGO sector with minimum requirement of secondary school education. 

1.11.4 Data Collection Instruments and Procedures 

The study collected both quantitative and qualitative data using four different techniques 

according to Mugenda and Mugenda
162

 namely direct observation, records review, Focus 

Group Discussion and Interviews.  

 

The first technique involved direct observation of selected CVSA as they testified in each 

of the 5 children courts. This technique enabled the observation of the interaction between 

CVSA and court officers. The technique offers an opportunity for the interaction between 

CVSA and court officers to be captured first hand as a primary source of data.
163

 The 

study observed and recorded the appearance, demeanor, reaction and interaction of CVSA 

and individual court actors i.e. the magistrates, prosecutors, the children officers, lawyers 

and court clerks. The interaction between CVSA and parents/ guardians, social workers, 

and the accused was also noted. The study also observed the court layout and its effect on 

CVSA ability to testify.  

 

The second data collection technique involved the review of 17 randomly selected 

completed CSA cases in each of the selected children‟s court registries. The perusal of 

court records enabled the author to understand the basis for the courts‟ acquittal or 

conviction of accused persons in CSA cases. Through this technique, the study was able 

to analyze the court procedures and CVSA testimony as recorded in the files. Of special 

importance were the court‟s recordings of the appearance and demeanor and other 

marginal notes on the court‟s observation of the CVSA during testimony. Perusal of 
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records compliments the observation method and enables the capture of information 

which may not have been observed directly by the researcher.
164

 

The third technique of data collection was the Focus Group Discussion involving the 

magistrates, lawyers, prosecutors, investigating officers, children officers, social 

workers/psycho-social service providers and CVSA in each of the five court stations.  

This technique was employed after the interviews, observation and court reviews were 

completed. It gave the participants an opportunity to interrogate themselves on their 

responses and preliminary findings of the study. It therefore served as a validation 

exercise for the data collected in each court station.
165

  

 

The fourth technique involved face to face interviews with all the respondents selected 

from different children courts. Different sets of questionnaires (Appendices B, C, D and 

E) were administered to different categories of respondents during the interviews. The 

advantage of face to face interviews is the opportunity for the researcher to obtain in-

depth information from the respondent.
166

 

Interviews 

The study conducted interviews based on an interview guide consisting of a list of open -

ended questions which were flexible enough to accommodate further probing. The 

questions were designed to include the specific procedures at different stages of the court 

process. The purpose of the study was explained to each respondent before seeking their 

consent. Only those who voluntarily accepted to participate in the study were interviewed. 

Consent was sought from the parents or guardians of CVSA before the questionnaires 

were administered of questionnaires. The researcher enlisted the services of four research 

assistants, who had the requisite skills in communication and research with children. One 

of the research assistants had skills in traumatic counseling and this proved very 

important in cases where CVSA initially appeared withdrawn, apprehensive and uneasy. 

 

The interviews were conducted at private locations where confidentiality and privacy was 

required by research ethics.
167

 Recording of the data was done through note taking. 
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Where the parent/guardian or the CVSA declined to participate, such decision was 

respected, a replacement sought and the entire process repeated for any CVSA interviews.   

Direct Observation 

A participatory observation was preferred as this forges trust between the respondents and 

the researcher.
168

 It gave further insight into the procedures that CVSA undergo while 

testifying in court. Throughout the observation, field notes (written accounts of what the 

researcher sees, hears, experiences and thinks about while collecting data) were taken 

comprehensively, covering as much aspects of the procedures as possible.  

 

The field notes included portraits of participants, reconstruction of conversations, 

descriptions of the settings and accounts of particular events and activities. Particular 

CSA cases scheduled for hearing during the research period were purposively selected for 

observation. The observation captured the processes of the examination in chief, cross 

examination and re-examination of CVSA.  

Focus Group Discussions (FGD) 

FGD comprising of between 8 to 10 participants were conducted to obtain further 

information on the issues under consideration by the study. A total of two FGD were 

conducted with one session comprising of the parents/guardians of CVSA while the 

second FGD consisted of court officers who included a magistrate, prosecutor, 

investigating officers, children‟s officer, and lawyers for the defendant and CVSA. It was 

however not possible to have any judge participate in any of the FGD.   

 

The discussions allowed the participants to freely express their opinion, attitude, feelings, 

beliefs and needs, reflecting on the tentative findings of the study after the completion of 

the interviews. The FGD had the advantage of revealing diversity in views and opinion on 

various issues under study.
169

 FGD helped in providing in-depth understanding of the 

issues at hand.
170

 In addition, the respondents had a chance to re-evaluate their previous 

positions or statements. FGD therefore served as a validation process of information 

collected through other means such as observation and interviews.
171
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1.11.5 Secondary Data 

The study reviewed two court records of finalized CSA cases per children court. The 

records provided insight into issues that influenced the court‟s decision to convict or 

acquit an accused in cases of CSA. The study also reviewed the evidence of CVSA under 

10 years as recorded in the court files. Likewise a review of other secondary sources of 

data included books, journals and internet sources as well as government reports on 

relevant aspects of the study. 

1.11.6 Validity and Reliability 

Validity has been defined by Silverman as truth which is interpreted as the extent to 

which an account accurately represents the social phenomena to which it refers.
172

 The 

study ensured validity through method and data triangulation. This is the combination of 

different ways of obtaining data to arrive at the same findings.  

 

Reliability refers to the degree of consistency with which instances are assigned to the 

same category by different observers or by the same observer on different occasions.
173

 

The study ensured reliability of the data collected through the use low-inference 

descriptors. This ensured that collected data was reported as near as possible in the words 

of the respondent. Although no act of observation can be free from the underlying 

assumptions that guide detailed data presentations, minimal inferences (low inferences)as 

opposed to (high-inference) was a preferred  approach of summarizing data.  

1.11.7 Data Analysis 

Data analysis involved four processes namely; data reduction, data display, conclusion 

and verification.
174

 Data reduction refers to the process of selecting, focusing, simplifying 

and transforming raw data to useful information for the study.
175

 Data display refers to the 

organization of the data so as to permit conclusions to be drawn.
176

 This involved the use 

of tables and charts which clarify the main direction of the data analysis. Conclusion 

drawing refers to deciding what things mean, noting irregularities, patterns explanations, 

possible configurations and propositions.
177

 Verification refers to testing the provisional 
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conclusions for their validity.
178

 Quantitative data was analyzed using the Statistical 

Package for Social Sciences. The study employed the services of a data analyst in this 

respect. However, the interpretation of the data was done by the researcher. Quantitative 

data is presented using simple graphs and charts to illustrate the findings. Qualitative data 

was analyzed and presented in a narrative format by the researcher since this did not 

require any experts. 

 

Qualitative data is presented in a narrative form. The use of low inference data is applied 

to ensure reliability of the data. The study sample size of respondents was representative 

enough as each respondent was as unique as the information they gave. Both the 

quantitative and qualitative data therefore supplemented and complemented each other. 

1.11.8. Ethical Considerations 

Being a social science research involving human interactions, the study observed utmost 

objectivity and integrity throughout the research period, managing any biases as far as 

was possible.
179

 This was important for the credibility of the research findings. In order to 

achieve this, data collected through observation and interviews was supplemented with 

that from secondary sources such as law reports or the practice in other jurisdictions that 

apply the adversarial legal system. This offered an opportunity to compare and validate 

the research findings. However, the research relied heavily on the primary data collected 

from the field. 

 

The research was carried out with openness without any secrets. Clearance was sought in 

advance from the Registrar of the High Court to enable the researcher collect the required 

data from the courts. In addition, consent was obtained from the individual respondents 

who voluntarily participated in the interviews as per research ethics.
180

 

 

The right to full disclosure of the nature and purpose of the research was observed so as 

to empower the respondents to make informed decision as to whether or not to take part 

in the research.
181

 All respondents therefore gave informed consent while the study 

                                                           
178

 Ibid. 
179

 E Williamson et al, „Conducting Research with Children: The Limits of Confidentiality and Child 

Protection Protocols‟ (2005) Children & Society 1,5. 
180

 W Bay, „Doing Ethics: The Bearing of Ethical Theories on Fieldwork‟ (1980) 27 Social Problems 358. 
181

 Ibid. 



 

47 

respected the decisions of those who declined to take part in the study and treated such 

refusal as part of data. The research also observed and respected the right to privacy of all 

respondents by not revealing any of their identities.
182

 

 

Whereas it was necessary to obtain written consent from every respondent, the researcher 

ensured that details of the respondents that may lead to their identity were not recorded. 

This ensured confidentiality and anonymity requirement especially for CVSA. The 

researcher explained to the respondents that the information given by them was for 

purposes of the research only. The researcher took steps to ensure that the research 

process and information collected did not occasion any harm whatsoever (physical, 

emotional, psychological or moral) to the respondents. One such unfortunate event 

however occurred in Kisumu and the researcher, equipped with counseling skills applied 

the same appropriately to mitigate the effects immediately.  

 

Since the study involved children as respondents, the researcher recognized their 

vulnerability. Therefore in addition to the ordinary ethical requirements, the study also 

observed ethical standards in research with children.
183

 For example, the researcher 

discussed with CVSA and their parent /guardian the purpose of the research and the 

importance of their views, reassuring them of strict observation in respect to their 

confidentiality, privacy and anonymity. The decision taken by CVSA and guardian/ 

parent as to whether or not to participate in the research was appreciated, understood and 

respected due to the sensitive nature of the study. Parents/guardians of children who opted 

to take part in the interview were required to give consent and the same was recorded by 

the researcher. Utmost good faith was observed, taking care to avoid any situation that 

could harm the feelings of CVSA in any way. 

 

Where CVSA were unable to talk to the researcher for whatever reason, an attempt was 

made to seek the views of the child through the parent/guardian. All names and places 

were changed to conceal the identity and protect the privacy and dignity of CVSA. 

Considering the effects of CSA on children, the open ended questionnaire was used as a 

special tool of expression to allow CVSA write and draw their responses in some cases.
184

 

                                                           
182

Op. cit  n 179. 
183

 Ibid. 
184

Op. cit  n 167. 



 

48 

 

Structured questions enabled CVSA to give yes or no answers thereby reducing the 

interview time and maximizing on CVSA concentration during the first twenty minutes of 

the interview. This style enabled the collection of a lot of relevant information before 

CVSA lost concentration. The open ended questionnaires allowed CVSA to state their 

views of what was relevant to the study. Both methods were however combined in one 

document to avoid interviewing the child twice. This is in line with Article 12 of the 

UNCRC which provides for the child‟s right to express their views on all matters that 

affect them, including being facilitated to give informed consent. Article 54 provides for 

respect for and inclusion of children on matters that concern them. 

 

The study employed the services of both male and female research assistants to ensure 

that CVSA were interviewed by a research assistant of their preferred gender. The 

importance of this measure is that some CVSA would not readily discuss the abuse with 

any person of the same gender as the accused person.
185

 

1.12 Chapter Breakdown 

The study is divided into seven chapters as follows; 

Chapter One: Introduction 

The chapter introduces the study by giving a brief background information, problem 

statement, research questions, research objectives, specific objectives, justification for the 

study, scope and limitation of the study as well as the theoretical framework. The chapter 

provides a graphic illustration of the study concerns. The methodological approach 

employed by the study is also discussed in this chapter. 

 

Chapter Two: Literature Review 

The chapter reviews relevant literature on the adversarial system of trial and its 

implication for CSA trial from different parts of the world. The review is organized into 

three broad thematic areas namely pre-trial, trial and post -trial procedures of the classical 

adversarial trial. The thematic areas are further divided into sub themes reflecting the 

concerns of the study. 
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Under the pre-trial procedure, the subthemes are: The adversarial trial and implications 

for child victims of crime, the effect of CSA on CVSA‟s ability to testify, the 

investigation of CSA, the administration of the children court and its implication for CSA 

trial. 

 

Under the trial procedure, literature is reviewed under the following sub themes: the 

burden of proof and the role of the prosecutor in CSA trial, impartiality of the trial judge 

and its implication on CSA trial, publicity of the trial, orality of evidence, cross 

examination, accused person‟s right to confront witnesses, re-examination the right to 

bail, imbalance between the rights of accused persons and CVSA in CSA trial, CSA trial 

procedure in Kenya. 

 

Under the post-trial procedure, literature is reviewed under the following subthemes: post 

testimony effects of the trial on CVSA, concerns about CVSA safety and welfare after 

testimony, court orders protecting CVSA after their testimony. 

 

The literature review reveals that the classical adversarial trial procedure is unsuitable for 

CSA trial.  Some jurisdictions in other parts of the world have modified the adversarial 

trial procedure in CSA cases to accommodate the protection of CVSA. However, limited 

studies have been carried out in Kenya in the area of CSA and court procedures. No 

known study has been conducted to interrogate the implication of the classical adversarial 

trial procedure on CSA trial in Kenya. The knowledge gap in this area makes it difficult 

to develop appropriate interventions to protect CVSA in CSA trial in Kenya. This is the 

gap that the study identifies and seeks to fill. 

 

Chapter Three: Conceptual Framework: Procedural Justice in CSA Trial 

This chapter discusses the author‟s conceptualization of CSA trial within the theoretical 

framework of procedural justice and the rights theory. Drawing from the theoretical 

arguments, the author analyses what constitutes a fair trial in the context of procedural 

justice theory and the rights theory with respect to the rights of accused persons and rights 

of CVSA in a CSA trial. The chapter is presented in the following thematic areas; 

Definition of procedure, definition of justice, defining procedural justice, the relationship 

between substance and procedure, the objective of criminal procedure, procedural fairness 
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in criminal proceedings, limitation of accused persons‟ rights in criminal proceedings, 

CSA trial and procedural justice,  

 

The chapter develops a procedural justice framework for CSA trial within the context of 

procedural justice that balances the rights of accused persons and concerns for the 

protection of CVSA. The framework becomes the reference point to evaluate CSA trial 

procedure in Kenya and therefore informs the discussions in chapters four, five, six and 

seven. 

 

Chapter Four: Pre-Trial Procedure in CSA Cases in Kenya 

Using the procedural justice framework for CSA trial identified in chapter three as the 

reference point, this chapter thematically analyzes data collected on the pre-trial 

procedure applicable in the five selected children courts in Kenya. The chapter presents 

an analysis of respondents‟ views and study observations on the adversarial legal system 

and implications for CVSA, the effect of CSA on CVSA‟s ability to testify, the 

investigation of CSA, the administration of the children court and its implication for CSA 

trial. The study examines whether the pre-trial procedure includes any measures to 

prepare CVSA for their testimony as stipulated by the UNGJMCCVWC (2005).The study 

finds that pre-trial procedures in CSA trial in Kenya are not in the best interest of CVSA. 

There are no pre-trial procedures to prepare CVSA for their traumatic experience 

associated with involvement in the legal process. 

 

Chapter Five: Trial Procedure in CSA Cases in Kenya 

This chapter evaluates CSA trial procedure in Kenya under the following thematic areas: 

the burden of proof, the role of the prosecutor in CSA trial, impartiality of the trial judge 

and its implication on CSA trial, publicity of the trial, orality of evidence, cross 

examination, accused person‟s right to confront witnesses, re-examination, the right to 

bail and the constitutionality of limiting accused person‟s right to a fair trial.  

 

The study findings are examined in respect of the rights of accused persons to a fair trial 

and the rights of CVSA to protection. In particular, the study examines the balancing of 

accused persons‟ right to confront witnesses in a public trial and the requirement of 

witnesses to give oral evidence in the presence of the accused and how the courts protect 

CVSA from trauma associated with face to face confrontation.  
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This chapter also analyses the accused persons‟ right to cross examine witnesses with the 

need to protect CVSA from intimidatory cross-examination and the role of the trial judge 

in protecting CVSA while safeguarding the rights of accused persons to fair trial. The 

analysis includes measures taken by the court in protecting CVSA while safeguarding the 

rights of accused persons generally under the victim protection measures outlined in the 

UNGJMCCVWC (2005). In particular, the study analyzes the entire trial procedure in the 

context of human rights principles of non- discrimination, preservation of dignity, right to 

participation, right to be heard and the best interest of the child principle. 

 

The study also analyses the court procedure in the context of the provisions of the 

Constitution of Kenya 2010 (promulgated on the 27th of August 2010),  and relevant 

statutory provisions such as the Children Act of 2001, the Sexual Offences Act 2006, the 

Evidence Act, the Witness Protection Act 2006, and the Criminal Procedure. The 

discussion highlights the imbalance between the rights of accused persons and those of 

CVSA within the context of procedural justice and the rights theory. In addition, the study 

uses the psychoanalytic theory to explain why CVSA need special procedures while 

testifying in CSA cases, unlike other offences. Also discussed in this chapter is the effect 

of the difficulties on CVSA ability to testify and the consequences thereof. 

 

The study finds that CSA trial in Kenya is to a large extent protective of the accused 

person while being insensitive to the concerns for CVSA protection. The trial procedure 

fails to balance the rights of CVSA and accused persons in CSA cases. This results into a 

miscarriage of justice to CVSA in some cases. 

 

Chapter Six: Post-Trial Procedure in CSA Cases in Kenya 

This chapter discusses the effects of the classical adversarial trial procedure on CVSA 

after they testify. The analysis is presented under the following thematic areas: post 

testimony effects of the trial on CVSA, court orders protecting CVSA after their 

testimony and concerns about CVSA safety and welfare after testimony. The study finds 

that there are no follow up procedures to ensure the safety and welfare of CVSA after 

they testify. No court orders are made to protect CVSA from intimidation, threat or harm 

by the accused person. There are no compensation orders in respect of expenses incurred 

by CVSA and their families following the abuse.   
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Chapter Seven: Conclusion and Recommendations 

In this chapter, the study concludes that the classical adversarial legal system‟s court 

procedure applicable in the trial of CSA cases in Kenya fails to balance the rights of 

accused persons and CVSA. The pre-trial, trial and post-trial procedure is insensitive, 

causes trauma, re-victimization and violates the rights of CVSA as a result of the 

imbalance between the rights of accused persons and concerns for CVSA protection. 

 

The children court procedure is not consistent with the procedural justice framework for 

CSA trial and the human rights‟ approach in justice matters concerning children as 

provided by the UNCRC and the UNGJMCCVWC (2005). The CSA trial procedure in 

Kenya is inconsistent with procedural justice and the rights theories. The trial procedure 

therefore violates the rights of CVSA to protection and participation in the judicial 

process. 

 

The study makes policy, research, legislative and administrative recommendations. 

Specifically, the study recommends a special trial procedure for CSA cases, modeled 

along the procedural justice framework for CSA trial. In this respect, the study provides a 

model law for CSA trial to be cited as the „Child Sexual Abuse Procedure Act.‟ The study 

therefore recommends the enactment of a child friendly children court procedure that 

balances the rights of both accused persons and CVSA along the proposed Act. 

1.13. Conclusion to Chapter One 

In conclusion, there is need to interrogate the court procedures applicable in CSA trial in 

Kenya. The absence of such a study makes it difficult to understand the implication of the 

adversarial court procedure on CSA trial in Kenya. Subsequently, it is difficult to develop 

appropriate intervention to protect CVSA in CSA trial. This is the gap that the study seeks 

to fill by generating new knowledge. In the next chapter, the study reviews relevant 

literature on the classical adversarial trial procedure and its implications for CSA trial. 
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CHAPTER TWO 

LITERATURE REVIEW 

2.1. Introduction 

According to a study conducted in 2003 by the Office of the United Nations High 

Commissioner for Human Rights, although the UNCRC is a milestone in the universal 

protection of child rights, there are still many challenges which hinder the full realization 

of child protection in the administration of justice.
186

 The study assessed the impact of 

international human rights law on domestic legal systems throughout the world. The 

study aimed at establishing the challenges faced by legal practitioners in applying 

international human rights law in various countries worldwide. The study found that 

procedural technicality is amongst several factors that hinder effective protection of 

children through the court system.
187

 Whereas the United Nations High Commission for 

Human Rights‟ study was conducted worldwide, this study is carried out in Kenya. It is 

concerned about the effect of the adversarial court procedures on CVSA ability to 

coherently narrate the abuse in court. In addition, this study argues for the need to balance 

the rights of accused persons and those of CVSA in CSA trials. 

 

This chapter therefore identifies and reviews relevant literature on CSA trial on the 

classical adversarial trial system and its implication for CSA trial from different parts of 

the world.
188

 The classical adversarial trial procedure can be classified into three parts 

namely pre-trial, trial and post-trial procedure.
189

 The study identifies thematic areas 

within the pre-trial, trial and post-trial procedures around which literature is reviewed, 

reflecting the concerns of this study.
190

 

 

Under the pre-trial procedure, the subthemes are: The adversarial trial and implications 

for child victims of crime, the effect of CSA on CVSA‟s ability to testify, the 

investigation of CSA, the administration of the children court and its implication for CSA 

trial. Under the trial procedure, literature is reviewed under the following sub themes: the 
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burden of proof, the role of the prosecutor in CSA trial, impartiality of the trial judge and 

its implication on CSA trial, publicity of the trial, orality of evidence, accused person‟s 

right to confront witnesses, cross examination and reexamination, imbalance between the 

rights of accused persons and CVSA in CSA trial and the right to bail. Under the post-

trial procedure, literature is reviewed under the following subthemes: post testimony 

effects of the trial on CVSA, concerns about CVSA safety and welfare after testimony 

and court orders protecting CVSA after their testimony. 

2.2 Pre-Trial Procedure 

Pre-trial procedure refers to steps and circumstances that precede the prosecution of CSA 

trial under the adversarial criminal procedure. This covers what happens from the time 

CSA occurs and its detection. It also includes the reporting and investigation of CSA. In 

addition, this section reviews literature on the subsequent effect of CSA on CVSA‟s 

ability to narrate the details of the abuse within the adversarial court set up in the 

administration of children‟s courts. 

2.2.1The Adversarial Legal System and Its Implications for CSA Trial 

Concerns have been raised about the focus of adversarial criminal trials on the 

establishment of the guilt or innocence of the accused persons, while ignoring the 

interests of victims of crime.  

 

A study carried out by Zedner in England in 2002  revealed that the classical adversarial 

criminal trial does not recognize victims of crime (read CVSA) as key players in criminal 

proceedings, although they play an important role in reporting crime, furnishing evidence, 

identifying the offender and testifying in court.
191

 Zedner conducted victimization surveys 

in the criminal justice system in England from a victimologist‟s perspective and applied 

the lifestyle theory of victimization.
192

 The scope of the study was the impact of various 

crimes on victims and the need for compensation even in cases where the accused is not 

found guilty. Whereas Zedner‟s study aimed at creating public awareness in England on 

the causes and effects of crime on victims, from a victimologist‟s point of view, this study 

argues for the balancing of the rights of accused persons and CVSA in CSA cases in 
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Kenya from a multi-disciplinary perspective by applying the psychoanalytic, labeling, 

procedural justice and human rights theories. 

The adversarial criminal justice system has for a long time failed to recognize the burden 

it places on victims which hinders their accessibility to justice and sometimes causes 

them to withdraw from the criminal process, resulting into a limitation of its ability to 

pursue cases effectively.
193

 In 1982, President Ronald Regan of the USA established the 

President‟s Task Force on Victims of Crime to look into the issue of protection of victims 

in the CJS.
194

 The Taskforce report faulted the American adversarial trial procedure for 

failing to provide for victim‟s effective participation in the trial process. The taskforce 

observed that: 

 

Victims, no less than defendants, are entitled to their day in court. Victims, 

no less than defendants, are entitled to have their own views considered. A 

judge cannot evaluate the seriousness of a defendant‟s conduct without 

knowing how the crime has burdened the victim. A judge cannot reach an 

informed determination of the danger posed by a defendant without 

hearing from the person he has victimized.
195

 

 

The Task Force report attracted varied views from different scholars in the American 

justice system. One such scholar is Lamborn who argues that the adversarial CJS has lost 

an essential balance and deprives innocent, honest and helpless victims of its protection 

by oppressively burdening instead of protecting them.
196

 Lamborn emphasizes that the 

reliance of the adversarial criminal justice system on the victim is therefore a powerful 

bargaining twist in the recognition of their interest and concerns.
197

 Lamborn was 

concerned about whether or not the US constitution could be amended to include basic 

rights for crime victims such as the right to information, to be present and be heard at all 

critical stages of the criminal process. 

 

This study however argues that, CVSA need not be present in court for their evidence to 

be admissible since the accused person‟s presence disempowers them from coherently 
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and effectively giving their best evidence. In addition, whereas Lamborn argued for the 

constitutional recognition of victims‟ rights to information, presence and participation in 

the criminal process, this study argues that although the right to a fair trial is a 

constitutional right in Kenya,
198

 Article 53(2) of the Constitution of Kenya provides that a 

child‟s best interests are of paramount importance in every matter concerning them. This 

is a confirmation of the principle of the best interest of children as provided by Article 3 

of the UNCRC. It also supports children‟s right to express their views and be heard on 

matters affecting them in any judicial or administrative process under Article 12 of the 

UNCRC. The protection of CVSA during CSA trial process is in their best interest and 

therefore a constitutional right. The two rights are however in competition in CSA trial 

processes hence the need for a balance.  

 

A study conducted in Norway by Havik on how to handle CVSA concluded that the 

impact of the criminal justice process on the victim, in the absence of consideration of 

their needs, is tantamount to secondary victimization of the victims.
199

 Havik analyzed the 

impact of the CJS on CVSA from a psychological and legal perspective, but only 

conducted desk review of available literature in this area. This study however focuses on 

the implication of the adversarial court procedure on CVSA testimony in CSA trial in 

Kenya. The study is carried out by way of both desk review and field data collection. The 

primary data is supplemented and complemented by secondary data from desk review. 

 

Goodman et al identified challenges faced by CVSA in the criminal justice process to 

include inadequate provision of information, delays in the trial process, or unexplained 

decisions by police to drop a case without reference to victims contrary to the human 

rights approach to administration of justice.
200

 Whereas Goodman et al focused on 

emotional effects of the court process on CVSA, this study examines both emotional and 

psychological impact of the adversarial court procedure on CVSA ability to testify in 

court. In addition this study is concerned about fair procedure in the trial of CSA and 

argues for the balancing of the rights of accused persons and CVSA. 
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Herman and Hirschman examined the adversarial trial procedure in CSA cases and argue 

that CSA cases are difficult to prove since the accused persons have greater legal 

protection than CVSA in the form of constitutional safeguards.
201

 They identified such 

safeguards to include the presumption of innocence, the right to confront CVSA and other 

witnesses in court under a public trial and the right to cross-examination. They however 

did not study the details of how the safeguards cause a miscarriage of justice in some 

cases, but were interested on the general difficulties encountered in prosecuting CSA case 

under the classical adversarial criminal process. The study by Herman and Hirschman 

interviewed only prosecutors in America while this study seeks the views of police 

investigators, prosecutors, judicial officers, social workers, children officers CVSA and 

their guardians. 

 

According to Abrams and Ramsey, the insensitivity of the court proceedings to CVSA is 

enhanced by the fact that the rights of accused persons in a criminal trial were designed 

for the adversary proceedings between adults.
202

 Abrams and Ramsey analyzed the law, 

policy and practice on child protection and in America. The study found gaps in policy 

and law and recommended measures to ensure effective protection of children in practice. 

This study does not focus on policy, but is concerned about the practice and the rules of 

evidence that regulate the testimony of CVSA in CSA cases in Kenya. The study seeks to 

find out if the evidentiary rules of the adversarial system of trial, takes into account the 

vulnerability and effect of CSA on the ability of CVSA to testify. In addition, since 

Kenya is a signatory to the UNCRC, the study seeks to find out if CSA trial procedure is 

consistent with the provisions of the UNCRC as regards children‟s participation in the 

justice process. 

 

Temkin examined the effect of the English criminal justice system‟s response to concerns 

by rape victims in 2002 and concluded that the adversary proceedings result into a second 

„re-victimization of the victims.‟
203

 Temkin‟s study involved two groups of sexual assault 

victims. The first group comprised of victims who testified in court about rape. The 

second group did not testify at all. The study found that rape victims who testified in 

court experienced more trauma as a result of their testimony than those who did not 
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testify. Temkin interviewed only the rape victims as the study respondents. This study 

however seeks to interview CVSA, and also seeks the views of legal practitioners on the 

suitability of the adversarial procedure, in balancing the competing rights of accused 

persons and CVSA. 

 

The classical adversarial system of trial is characterized by the requirement that a person 

who alleges a fact against another must establish a prima facie case.
204

 The trial takes 

place in court before an umpire (judge/magistrate, taking the role of the impartial 

arbitrator). The evidence produced in court is subjected to scrutiny through cross 

examination by the accused person, before being subjected to any sanctions.
205

  The 

parties to the dispute are required to gather and present evidence to the judge/magistrate 

who remains passive, impartial and neutral to ensure that the parties abide by the set 

rules.
206

 According to Dennis, the classical adversarial legal system assumes that both 

parties have the capacity and resources to argue out their cases before the court.
207

 

Spencer and Flin have argued that the principles of adversarial trial safeguard the rights of 

accused persons to a fair trial, but cause a miscarriage of justice to CVSA in some CSA 

cases.
208

 Eastwood and Patton single out the presumption of innocence, orality of 

evidence, adversarial cross examination of witnesses, publicity of the trial, impartiality of 

the trial judge and the principle of the burden of proof as causing difficulty in CSA 

trial.
209

 Whereas it is generally accepted that the adversarial trial procedure serves the 

ends of justice by insisting on the passive role of the umpire, this study seeks to find out 

the fairness of the procedure in CSA cases. 

 

The presumption of innocence is recognized as a hallmark of the adversarial trial and 

gives rise to the right of accused persons to bail.
210

 The suspect is treated as innocent until 

proven guilty, hence no justification to interfere with his/her liberties.
211

 Also derived 
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from this principle is the protection from self-incrimination which shields the suspect 

from assisting the police in building the case against him/her.
212

 Whereas the presumption 

of innocence has achieved the desired goal of protecting accused persons from arbitrary 

use of state power, this study seeks to find out if the presumption of innocence in CSA 

cases in Kenya ensures justice for both CVSA and accused persons, since CSA is often 

committed in private, away from the public eye.
213

 

 

Keane, like many other scholars are in agreement that evidence must be produced in court 

orally by witnesses, so as to give the accused person an opportunity to test it.
214

 The 

orality principle requires that evidence against an accused person must be presented by 

the accuser orally and directly in the presence of the accused person.
215

 In addition, 

adversarial cross examination of witnesses requires that witnesses testify in the presence 

of the accused person, to give an opportunity to verify the reliability of the evidence and 

credibility of the witness.
216

 This is the basis of cross-examination of witnesses by the 

accused persons/their counsel. Whereas the orality principle and cross examination are 

hailed as hallmarks of a fair trial, studies have shown that lack of their regulation results 

into a miscarriage of justice to victims of sexual abuse in some cases.
217

 This study seeks 

to find out whether the Kenyan court procedure in CSA cases is regulated to ensure 

fairness to both CVSA and accused persons. Cross examination in Britain has been 

regulated as a result of studies in this area.
218

 This study therefore seeks to find out if 

there are any measures that regulate cross examination and orality principle in CSA 

matters, with a view to developing interventions that ensure fairness to both CVSA and 

accused persons. 

 

Like many other scholars, Smith argues that the publicity principle of adversarial trial 

requires that the process be conducted in a public place where the conduct of the trial 

judge is under scrutiny by members of the public.
219

 Jackson further argues that cross- 

examination requires that the witnesses testify personally, orally and directly in the 
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presence of the accused person so that the accused can ask them questions which they 

must answer, to test the veracity of their evidence.
220

 Dammer and Erika are also in 

agreement with the traditional principles of the adversarial trial and support the 

impartiality of the trial judge, which requires that the judge plays a passive, impartial 

detached role of a neutral umpire.
221

 The role of the umpire is to ensure that the parties 

observe the rules of procedure in presenting their evidence in court.
222

 Whereas the 

publicity principle, cross examination and impartiality of the umpire ensure fairness in the 

trial process and safeguards the rights of accused persons, studies indicate that in CSA 

trials, the strict application of the principles, in the absence of any regulations, at times 

occasions an imbalance between the rights of accused persons and victims of sexual 

assault.
223

 Many studies have been conducted to this effect in various parts of the 

world.
224

 However, no such study has been conducted in Kenya, making it difficult to 

regulate CSA trial. This study seeks to generate new knowledge in this area and provide 

recommendations on how to balance the rights of accused persons with those of CVSA in 

CSA trials.   

 

Another fundamental principle of criminal trial is the burden of proof which requires the 

person who alleges an offence to prove it.
225

 When children become victims of sexual 

abuse, legal intervention to protect them is through criminal prosecution of the abuser 

which depends on the ability of CVSA to testify in court.
226

 However, a study by Hoyano 

and Keenan shows that the principle of the burden of proof, while protecting the rights of 

accused persons, in some cases leads to a miscarriage of justice in CSA trials.
227

 Hoyano 

and Keenan conducted their study in several parts of the world and analyzed the 

implementation of the UNCRC to protect children from abuse generally. Kenya is a 

signatory to the UNCRC and Article 2(6) of the Constitution of Kenya specifically 

provides that any treaty or convention ratified by Kenya forms part of the laws of Kenya. 
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This study therefore seeks to find out the extent of the implementation of the UNCRC 

provisions on the protection of CVSA subjected to the judicial process in Kenya. 

Wolf studied abuse against children and concluded that the appearance of children as 

victims of crime in criminal proceedings generally causes special problems to them, due 

to their immaturity, sometimes resulting into traumatic experiences.
228

 According to 

Wolf, children develop in stages and acquire new functions at different stages and many 

are not emotionally and psychologically developed to handle the effects of CSA.
229

 

Wolf‟s argument is consistent with Freud‟s psychoanalytic theory on the vulnerability of 

children to CSA as discussed in chapter one under the theoretical framework. According 

to Wynne, subjecting CVSA to the classical adversarial trial process results into a “re-

victimization or a second rape” of CVSA.
230

 Wynne argued that children need special 

protection as they are vulnerable by virtue of their age, psychological, mental, and 

emotional under-development. Their inability to resist or defend themselves against 

sexual assault may amplify their vulnerability, resulting into trauma and fear of 

subsequent attacks.
231

 No such study has been conducted in Kenya making it difficult to 

take into account the special needs of CVSA in CSA trial process. This study therefore 

seeks to generate information and contribute data towards judicial reforms in this respect.  

 

Spencer and Flin, a lawyer and psychiatrist respectively, jointly studied the adversarial 

trial procedure in Britain and faulted the competence rule required of witnesses, the rule 

against hearsay evidence, examination in chief, cross examination and the technical court 

procedures as inhibitors of access to justice by CVSA.
232

 The combination of psychiatric 

and legal knowledge has greatly aided the reform of the adversarial trial procedure in 

CSA cases in Britain. Although this is a legal study, it draws its respondents from social 

workers, prosecution and legal practitioners. In addition, the study complements the field 

data with desk review of observations made by experts from other disciplines such as 

psychiatry, paediatrics and sociology.
233

 

 

McConville and Wilson examined the effectiveness of the CJS in Britain and concluded 

that the adversarial trial procedure does not address concerns of victims especially the 
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vulnerable ones such as CVSA.
234

 They both argue that although the rationale for the 

development of the evidentiary rules was justified to protect citizens against possible 

arbitrary abuse of state power, the same justification cannot be sustained in CSA trial due 

to the vulnerability and limitations of CVSA as they testify.
235

 McConville and Wilson 

were concerned about the entire CJS‟s response to victims of crime in general in Britain. 

This study is however limited to the adversarial court procedure in CSA trial in Kenya. 

Since Kenya inherited the judicial system from Britain as a former colony,
236

 the 

expectation is that once Britain reforms its trial procedure, then Kenya should follow suit. 

However, such reforms need to be based on empirical data generated by research. 

Concerns about victim protection in the CJS have since the 1970s been a focus of 

criminal justice reforms.
237

 This is the focus of the study.  

 

A study by Eastwood and Patton described the experiences of CVSA in the Australian 

CJS as „another level of child abuse, institutionalized by the adversarial legal system.‟
238

 

Eastwood and Patton concluded that cross-examination of CVSA left them more 

intimidated than before the trial. Some children reportedly said that they would never 

report further sexual abuse if they had to undergo the court experience again.
239

 Whereas 

the Australian study was conducted by way of quantitative research alone, this study 

adopts both qualitative and quantitative methods of data collection and analysis.  

 

Bacik et al, conducted a study on the experiences of rape victims through the CJS in 15 

member states of the European Union, and concluded that rape victims who participate in 

judicial proceedings suffer more serious effects and psychological harm, than those who 

opt out of the court process.
240

 Bacik et al‟s study was conducted in Europe where human 

rights protection in the judicial system is more advanced than in Africa. However, the 

CJS was found to have adverse effects on rape victims.
241

 This study is conducted in 
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Kenya, an African country in which social stigma affects children‟s ability to narrate 

details of sexual abuse.
242

 The study is conducted through participant court observation 

by the researcher to observe the impact of the publicity requirement on CVSA‟s ability to 

testify. 

 

While criticizing the lack of special court procedures for children in Britain before the 

reform of the court procedures, Lockton and Ward argued that children develop in stages, 

acquiring capacities for new functions and understanding with time.
243

 According to 

Lockton and Ward, when children become victims of sexual abuse, they are thrust into an 

adult system that classically does not differentiate between adults and children.
244

 

Lockton and Ward point out that the court procedure seems indifferent to the legitimate 

special needs that arise from their participation in the court process. Whereas Lockton and 

Ward were concerned about the response of the CJS to victims of domestic violence and 

treated CVSA as witnesses while their mothers were the main victims and key witnesses, 

in this study CVSA are the main respondents whose testimony is therefore crucial for the 

success or failure of the prosecution case, hence the concern about fair procedures that 

enable them to tell their story. 

 

Herman and Hisrchman fault the technical court language due to its re-victimization of 

CVSA as they go through the pain of narrating details of the abuse to „strangers‟ in court, 

in compliance with accused persons‟ right to public trial and confrontation of 

witnesses.
245

 Whereas Herman and Hisrchman interviewed female victims of incest alone, 

this study includes both boys and girls who have been sexually assaulted irrespective of 

whether the assault was incest or committed by people outside the family. Prosecuting 

CSA under the classical adversarial trial system presents special challenges in incest 

cases.
246

 Incest victims are likely to be confronted by “feelings of a sense of guilt, 

hopelessness and reprisals” from the accused and their family members in CSA cases.”
247

 

CVSA in incest cases are confronted with the demand to testify in open court about the 

abuse in conformity with the publicity of trial principle already discussed. Such CVSA 

face the dilemma of keeping quiet and protecting the abuser who may be a close family 
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member or known to CVSA and the need to testify against the abuser if justice is to be 

done.
248

 The difficulty in choosing whether to testify and have the accused person in 

incest cases convicted or to keep quiet and let the abuse continue therefore presents a 

special challenge in incest cases.
249

 

 

Another scholar, Saywitz argues that many CSA cases fail to secure the conviction of the 

accused person due to the failure by the classical adversarial legal system to recognize the 

difficulties faced by CVSA.
250

 Saywitz concludes that CVSA lack the emotional strength 

to endure the ordeal of the trial process during their testimony and criticizes the classical 

adversarial legal system as lacking a balanced approach to the rights of accused persons 

and concerns for CVSA protection.
251

 Whereas Saywitz was concerned with the need to 

provide for psycho-social support services to CVSA, this study explores interventions that 

ensure a fair CSA trial process by balancing the evidentiary rules of court procedure with 

the need for child friendly courts where CVSA can effectively narrate the abuse. 

 

Hayes is another scholar concerned about the effect of the court testimony to incest child 

victims.
252

 Hayes confirmed the observations by other scholars as already discussed and 

emphasized the particular challenges that the prosecution of CSA presents to CVSA. 

Hayes was concerned that although CSA appears to attract severe punishment in most 

jurisdictions, showing the society‟s concern to punish CSA offenders, in reality they are 

rarely punished because of the difficulties in proving the case by the prosecution against 

accused persons in an adversarial trial.
253

 Hayes argued that CVSA are often afraid to 

testify in court because they think that nobody may believe them, or that they may be 

punished by their families for „bringing upon the family shame associated with CSA in 

the society.‟ Whereas the study by Hayes was conducted through desk reviews only, this 

study combines desk review with data collection from the field and incorporates the 

voices of CVSA on various aspects of their experience while testifying in court.  
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Makiwane, carried out a study in 2011 on the challenges of enforcing victims‟ rights 

according to the South African Service Charter for Victims of Crime 2004 in South 

Africa. The study found that the adversarial nature of the South African legal system does 

not provide for the status of a victim in the trial process, making it difficult to enforce 

victim‟s rights.
254

 Whereas Makiwane‟s study was conducted in South Africa and 

established that the South African Constitution does not provide for victim‟s rights, this 

study is conducted in Kenya and is concerned about the imbalance between the rights of 

CVSA and accused persons, both of which are constitutionally protected by Articles 50 

and 53(2) of the Constitution of Kenya. 

 

Due to their mental and cognitive under development, children sometimes confuse dates, 

times and frequencies of events.
255

 Where questions are not phrased in child-age-

appropriate language; their answers may contradict their earlier recorded statements.
256

 

This may result into inconsistencies in their testimony and in some instances, counsel for 

the accused persons urge the courts to interpret the inconsistencies to mean unreliability 

of CVSA as a prosecution witness.
257

 Whereas Keenan was concerned with the 

prevention of risk factors that pre-dispose children to sexual abuse and their inability to 

narrate the details of the abuse to doctors and social workers for purposes of treatment 

and therapy, this study is concerned about fair court procedure that enables CVSA to 

narrate the details of the abuse to an umpire in court under the strict adversarial set up that 

inhibits the child‟s ability to coherently testify. 

2.2.2 CSA and its Effect on CVSA Ability to Testify 

Studies in the medical field reveal that CSA has serious negative consequences which 

may hinder CVSA from testifying in court.
258

 According to Wolf, unlike most offences, 

victims of CSA experience far reaching emotional, psychological, physical and medical 

problems.
259

 These include both short and long term effects. The short term effects 

include sleep disorders, eating disturbances, fears, phobias, depression, guilt, shame and 
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anger which may result into serious problems requiring clinical intervention.
260

 The long 

term effects of CSA include self-destructive ideation and behaviour, increased anxiety, 

tension, nightmares and sleeplessness.
261

 In very extreme situations, CVSA may suffer 

Post Traumatic Stress Disorder (PTSD), a medical condition described as the most severe 

effect of sexual abuse by psychiatrists.
262

 

 

Many psychologists agree that while reactions to CSA are highly crime specific, 

psychological distress is the dominant reaction, most severe and has been formally 

recognized professionally as PTSD.
263

 It is a condition that alters CVSA ability in many 

ways, thereby reducing their capacity to testify coherently in the presence of the 

abuser.
264

 CVSA are thus disadvantaged and may not testify with ease or at all due to 

PTSD, unlike other victims of crime.
265

 The classical adversarial criminal procedure rules 

appear not to take into account cases where CVSA may have suffered post-traumatic 

stress disorder and fail to testify.
266

 In such circumstances, the failure by CVSA to testify 

is construed as lack of sufficient evidence resulting into the acquittal of the accused and a 

miscarriage of justice.
267

 Although medical practitioners recognize the effect of PTSD on 

a child‟s ability to testify, the court procedure fails to recognize the effect of PTSD on 

CVSA ability to testify.
268

 The failure by the courts to recognize the effect of PTSD on 

CVSA‟s ability to testify may be attributed to lack of empirical data in this area in Kenya. 

As a result, courts may not understand that CVSA‟s failure to testify may be as a result of 

the abuse and not lack of evidence. The resultant gap of information in this area 

necessitates a multi-disciplinary study. This is a gap that this study seeks to fill. 

 

Lockton and Ward argue that criminal prosecution, if handled with sensitivity, can be 

therapeutic for CVSA.
269

 Although the classic adversarial procedure negatively affects 

CVSA, if reformed to accommodate the concerns of CVSA protection, it has the potential 
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of being satisfactory to both accused persons and CVSA. The court process may be 

viewed by CVSA as a sign that the society has taken the allegation seriously, and a 

conviction, if obtained, places the blame squarely on the perpetrator.
270

 It is however 

apparent from the review of literature so far that the classical adversarial trial procedure 

occasions more harm to CVSA than the protection they seek from the system. The 

inability of the court procedure to protect victims who seek its services is an area that 

needs detailed research. By establishing the specific details of the procedure that re-

victimize CVSA, this study has the potential of providing the basis for reforming CSA 

trial procedure in Kenya. This study employs both observation and interview techniques 

to analyze the ability of CVSA to testify in court. In addition, the study includes social 

workers as key respondents on the importance of psycho-social support to CVSA before, 

during and after their testimony. 

 

A study conducted in 2010 by Congressional Research Services cited the judicial system 

in African countries as one of the impediments in access to justice by victims of sexual 

violence in Africa.
271

 The Congressional Research Services was concerned with factors 

that affect the prevention and protection of victims of sexual violence in African countries 

in conflict situations. The study found that although there existed programs that assist 

victims of sexual violence such as psycho-social support programs, victims of sexual 

violence found it very difficult to face their abusers and narrate the intimate details of the 

abuse in court. As a consequence, many victims of sexual violence opt not to report the 

abuse to law enforcement authorities. Whereas the Congressional Research Services 

study was conducted in many parts of Africa and interviewed victims of sexual offences 

generally, this study focuses on the classical adversarial court procedure as applied in the 

trial of CSA within Kenya. 

2.2.3 The Investigation of CSA 

Under the classical adversarial trial procedure, the state through the prosecution is tasked 

with the investigation, collection of evidence and prosecution of criminal offences.
272

 The 

first bottleneck in the prosecution of CSA according to the study by Herman and 

Hirschman, is the difficulty in detecting CSA, because children may not know that they 
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have been sexually abused due to their limited knowledge.
273

 They depend on someone 

else to detect the abuse. The second reason why it is difficult to detect CSA is the 

possibility of CVSA being punished and/or intimidated by the accused person for 

revealing the details of the abuse.
274

 Herman and Hirschman argue that CSA cases are 

difficult to investigate because CSA offenders are often aware that they are breaking the 

law and it is only CVSA who are likely to be at the scene of crime.
275

 The accused 

persons enjoin CVSA to keep secret the details of the abuse by either giving promises of 

reward or issuing threats of injury if they disclose the abuse to anyone.
276

 The conduct of 

the accused person may be followed by a constant reminder to CVSA to keep their part of 

the „bargain‟, being intimidated into ensuring that they do not report the abuse or testify 

in court.
277

 The study by Herman and Hirschman revealed that CVSA‟s vulnerability and 

the private nature of committing CSA are a hindrance to the expectation that CVSA 

reveal the abuse to the CJS for prosecution. The gap identified by this study is that, 

whereas the CJS expects crime to be reported by victims who must narrate the details to 

enable prosecution, children are disadvantaged as victims of sexual abuse and may 

therefore not effectively participate in the judicial process. The lack of a study in this area 

in Kenya makes it difficult to design appropriate intervention. This is a gap that this study 

seeks to fill. 

 

The circumstances surrounding CSA therefore make it difficult to investigate and collect 

sufficient evidence to sustain a trial. The only witnesses to the abuse may be the accused 

person and CVSA. However, it is a fundamental principle of criminal trial that the 

accused person is presumed innocent until proven guilty, has a right to remain silent and 

is privileged against giving self-incriminating evidence.
278

 Whereas the accused person is 

protected from giving any self-incriminating evidence and therefore revealing the details 

of the abuse, the possibility of the accused person intimidating CVSA so as not to testify 

negates the truth seeking goal of a criminal trial. It results into an imbalance between the 

protection of the rights of accused persons and the need to protect CVSA. There is 

therefore need to conduct a study on how the trial process in CSA cases, can maintain its 

truth seeking role while protecting both accused persons and CVSA. 
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A study by Saywitz reveals that CVSA may not report the abuse for fear of threats and 

intimidation by the accused.
279

 Even where the abuse is reported to the police, CVSA may 

fear to cooperate in narrating the details of the abuse which is crucial in deciding whether 

there is sufficient evidence collected to prosecute the case. In the classical adversarial 

system of trial, the prosecution depends on CVSA as a crucial witness to help in the 

investigation. The fact that the collection of evidence is left to the parties and there is no 

in-depth pre-trial investigation overseen by either an independent prosecutor or a trial 

judge may lead to loss of crucial evidence of probative value.
280

A vulnerable and 

intimidated CVSA may not be effective as a key witness in assisting the prosecution to 

collect and present the evidence in court under the adversarial trial procedure leading to a 

miscarriage of justice in CSA cases. There is need to explore the possibility of ensuring 

that the prosecution conducts in-depth investigation that reveals and preserves sufficient 

evidence that can sustain CSA trial. This calls for a study that compares the pre-trial 

investigation under the inquisitorial and adversarial procedures so as to develop an 

intervention that protects the rights of accused persons against self-incrimination while 

ensuring that all evidence of probative value is collected. Since Kenya adopts the 

adversarial trial procedure, this study seeks to generate information in this area. 

 

According to the study by Abrams and Ramsey, unlike other offences, CSA is not always 

supported by physical evidence or a non-participant eyewitness to the abuse.
281

 The 

situation is worsened by the fact that CVSA are generally not forceful, convincing or 

consistent in their allegations and can easily be manipulated to change their story.
282

 

According to Fundudis, the investigation of CSA narrows down to a credibility contest 

between the accused person and CVSA necessitating expert psychological testimony as a 

determinant factor.
283

 Whereas Abrams and Ramsey‟s study contributed knowledge that 

assisted the USA to reform their CSA trial procedure, no such study has been conducted 

in Kenya making it difficult to devise interventions for effective judicial reforms. This is 

a gap that this study seeks to fill. 
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The investigation of CSA under the classical adversarial trial is further complicated in 

situations where CVSA are traumatized and the abuser is a respectable person in society 

or in incest cases, a family member.
284

 Abrams and Ramsey emphasized that because 

most CSA cases occur in private, the lack of independent eye witnesses weakens the 

investigation. Family members and the prosecution may thus decide not to investigate the 

case to shield CVSA and their families from associated trauma and social stigma.
285

 

There is need for psycho-social support for CVSA and their families to enable them 

report and testify in CSA cases. However, no study has been carried out in Kenya to 

generate information that can assist in developing psycho-social interventions in CSA 

cases. This is a gap that the study sought to fill. 

 

The investigation of CSA according to Abrams and Ramsey is complicated by the fact 

that children do not often readily report CSA out of fear of being blamed for the abuse or 

fear that no one will protect them from revenge by the accused person.
286

 CVSA who are 

abused by people they held in trust such as fathers or teachers do experience “feelings of 

anger, fear and confusion” and may retract their evidence due to family pressure or 

insensitivities in the legal process.
287

 This argument is consistent with the labeling theory 

which explains such behaviour by CVSA to avoid being labeled in the family and the 

social stigma associated with CSA. As a result, there is a possibility that many cases of 

CSA are not reported to the CJS.
288

 Studies such as those conducted by Abrams and 

Ramsey have improved the CJS‟ response to CVSA needs in the USA. However, the lack 

of an empirical study in Kenya on the CJS‟ response to CVSA‟s concerns may be a 

contributory factor to the low reporting of CSA cases for prosecution. This study seeks to 

generate information on the CJS‟ response to concerns of CVSA in Kenya so as to 

develop strategies for intervention towards reforming the system. 

 

According to Cashmore and Haas, some types of CSA such as fondling may leave no 

lasting physical or medical evidence noticeable during the examination of CVSA upon 
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reporting of the abuse.
289

 Investigation of CSA under the classical adversarial system 

relies heavily on the ability of CVSA as the key witness to coherently testify to establish a 

prima facie case against the accused persons.
290

 The difficulty in relying on CVSA 

testimony to establish a prima facie case is complicated further by the accused persons‟ 

rights to confront and cross examine the vulnerable CVSA.
291

 In order to enhance 

CVSA‟s ability to coherently testify in court under the adversarial trial system, there is 

need to conduct a study that examines the implication of upholding the accused person‟s 

rights in CSA cases.  

2.2.4 The Administration of the Children Court and its Implication for CSA trial 

Temkin argues that the adversarial courtroom set up appears intimidating to CVSA 

especially during their first appearance.
292

 Saywitz, Temkin, Herman and Hirschman, 

Abrams and Ramsey all seem to suggest that the ordinary courtroom layout is so serious 

that it may frighten even the most confident person due to the serious nature of the court 

business.
293

 When CVSA who may not appreciate the nature of court business and 

language find themselves as witnesses in court, the intimidating environment sometimes 

impacts negatively on their ability to testify about the abuse.
294

 

 

The usual court room-set up, argue Spencer and Flin, is quite often intimidating to 

children and the tense atmosphere quite frightening.
295

 CVSA may subsequently block 

out certain vital details while testifying due to the terrifying atmosphere.
296

 Other 

intimidating factors are the audience, the silence in court, the judge / magistrate, the 

defendants‟ promise to retaliate, fear of the unknown, being removed from home to 

unfamiliar court grounds, and being in the glare / focus of attention by everyone.
297

 

 

The Kenyan court set up is typical of the adversarial trial procedure and has served the 

purpose of criminal trial to date. However, since studies have shown that in CSA cases 
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such a court layout is not child friendly to CVSA, it might not be easy to convince 

judicial administrators to change it for purposes of CSA trials.
298

 An empirical study is 

needed to document the views of legal practitioners, social workers and CVSA on the 

impact of the court set up on CVSA‟s ability to testify. This study seeks to document the 

views of CVSA and other legal practitioners as well as make observation of the court 

layout and its impact on CVSA‟s ability to testify in CSA cases. This study observed 

selected children‟s courts proceedings to find out if the setup and the atmosphere within 

the Kenyan children courts is child friendly or the same as in ordinary courts. 

 

Whitcomb et al
299

 identified factors that cause CVSA stress in the trial process to include; 

repeated interviews, time taken to dispose of the case, repeated schedule changes, 

removal of child from home, fear of retaliation by accused person, fear of the unknown 

and fear of subjecting their families to social stigma. Psychologists argue that long 

waiting periods beyond one month for children to testify about traumatic experiences 

cause more psychological harm to children.
300

 To overcome the trauma, they are 

encouraged to face up to the traumatic event by talking it through with a psychologist or 

counselor and then encouraged to forget about the event so that it no longer occupies their 

minds.
301

 Yet if CVSA wait to give evidence about the sexual abuse, the details are the 

same ones he/she is encouraged to forget for him/her to heal psychologically. This 

therefore makes delayed hearings of CSA cases beyond one month a challenge in the 

prosecution of CSA. 

 

If the child discusses the evidence too much with other people, the evidence may be 

contaminated and CVSA forgets the details of the abuse.
302

 Under such circumstances, 

he/she has no evidence to give in court. For purposes of testifying in court, CVSA must 

therefore keep the details of the abuse fresh in their mind at the expense of psychiatric 

harm to themselves.
303

 There is a gap in balancing the need to protect CVSA from 

psychiatric harm as a result of delayed hearings and the necessity for CVSA to keep 

details of the abuse fresh in their minds so as to effectively testify about the abuse. 
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Studies such as those carried out by Whitcomb, Temkin, Wolf contributed to intervention 

measures in Britain and the USA in this respect. In Kenya however, there is the 

possibility that the lack of such a balance is due to the absence of such a research. This 

study sought to amongst other things, document the experiences of CVSA as they wait to 

testify and the trauma that such waiting subjects them to. The generated information is 

meant to fill in knowledge gap in making the adversarial court procedure child friendly 

while protecting the rights of accused persons in CSA trials in Kenya.  

2.3 Trial Procedure 

It is generally accepted that the classical adversarial trial procedure is characterized by 

several principles of trial which give rise to the rights of accused persons as already 

discussed.
304

 Aimed at safeguarding the rights of accused persons from arbitrary use of 

power by the state, the principles have gained recognition over time and are today 

recognized as hallmarks of a fair criminal trial process.
305

 Although, the principles aim at 

ensuring fair trial in criminal cases, some of them cause a miscarriage of justice in CSA 

trials.
306

 This section identifies eight specific principles of the classical adversarial 

criminal trial procedure which reflect the study‟s concern about the implication of the 

procedure on CSA trial. They are: the burden of proof, the role of the prosecutor, the 

impartiality of the trial judge, the publicity of the trial, the orality of evidence, the accused 

person‟s right to confront witnesses, cross examination, re-examination and the right to 

bail. The section ends with a review of literature on CVSA trial in Kenya. 

2.3.1 The Burden of Proof in CSA Cases 

The burden of proof in criminal cases lies with the prosecution who must not only 

establish a prima facie case, but must prove the case beyond any reasonable doubt.
307

 

However, the prosecution relies on the ability of witnesses to narrate the details of the 

abuse during investigation and prosecution so as to sustain a conviction.
308

 In CSA cases 

the reliability of the prosecution on CVSA, who suffer from the negative effects of CSA,  

and who may be the only eye witness to the abuse (since the accused person is protected 

from giving self-incriminating evidence) and the possibility of the accused person 

interfering  with the investigation, presents special challenges. Whereas adult victims of 
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ordinary crimes (apart from CSA) may be able to effectively testify in the adversarial 

system, and are reliable prosecution witnesses, the same cannot be said of CVSA, due to 

the nature of the commission of CSA.
309

 Studies have shown that there is a gap in the 

legal requirement that prosecution proves the guilt of an accused person in CSA cases in 

the absence of measures that balance the rights of accused persons and CVSA in CSA 

prosecution.
310

 

 

Abrams and Ramsey, while criticizing the American trial procedure of CSA before 

procedural reforms were undertaken, criticized the system for burdening the already 

traumatized CVSA with the requirement to narrate the details of the abuse in court for the 

purpose of proving the innocence or guilt of the accused person.
311

 Arguing that the 

American CSA prosecution system at that time was insensitive to the limitations of 

children, they pointed out that the burden of proof, from which the accused person‟s 

safeguards emanates, presents difficulties in the prosecution of CSA. In India, the 

difficulties occasioned in CSA trial due to the burden of proof requirement has been 

recognized by parliament which passed a law that places the evidential burden of proof on 

the accused person in CSA prosecution, after a series of wide stakeholders‟ consultation 

(This is discussed further in chapter five).
312

 To attempt to propose any rebuttal of the 

onus of proof in cases where it is apparent that it‟s strict observation causes a miscarriage 

of justice requires more than stakeholders‟ consultation and includes empirical data. In 

Kenya, no study has been carried out on the implication of the application of the principle 

of the burden of proof in CSA cases. Such a gap in knowledge makes it difficult to 

develop interventions that address concerns of miscarriage of justice in CSA cases due to 

the technical adversarial court procedure in Kenya.
313

 

 

An area of concern for the study is the prosecution‟s burden of proof which must be 

discharged beyond any reasonable doubt, if the court is to find the accused person guilty 

of CSA.
314

 There are two related rules under the phrase „burden of proof.‟ The first is 

about which party to a criminal proceeding should lead evidence in a case in order to 
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convince the court to investigate it. The rule is that the person who makes the allegation 

must provide evidence about it, failure which he/she cannot complain if the court fails to 

consider it.
315

 In CSA cases, it is for the prosecution, on behalf of the State, to provide 

evidence in court to prove that the accused person committed CSA against CVSA. The 

evidence tendered by the prosecution must show that the accused person committed the 

offence with any degree of fault required as an ingredient of the offence.
316

 The 

prosecution bears the „evidential burden‟ in CSA cases like other criminal offences and 

relies on witnesses, who include CVSA to give evidence to prove the offence. 

 

The second set of rules determine which party in a criminal proceeding loses if there is a 

gap in the evidence produced in court.
317

 The gap could be on an important point, or a 

severe conflict in evidence by the witnesses that the court is unable to decide whom to 

believe.
318

 In such situations, a doubt is created in the evidence as to whether the accused 

person committed the offence.
319

 Further, there would be a doubt as to whether the 

accused person meant to commit the offence and whether the circumstances surrounding 

the offence gave rise to some general defence.
320

 The benefit of the doubt is given to the 

accused person as the prosecution, bearing the „burden of proof‟ loses the case.
321

 The 

prosecution relies on CVSA as the key witness to prove CSA.
322

 Inability of CVSA to 

coherently and confidently testify in some cases creates a doubt in the prosecution case, 

leading to an acquittal of the accused persons and injustice to CVSA.
323

 

 

Closely linked to the burden of proof is the standard of proof required in criminal cases. 

The rule is that the guilt of the accused person must be proved „beyond any reasonable 

doubt‟.
324

 This rule means that the court should only find the accused person guilty of the 

offence if the court is very sure, based on the evidence provided in court that the accused 
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committed the offence. The rationale for this rule, as already discussed is that the purpose 

of criminal proceeding is to punish the accused person if found guilty. According to 

Damaska, since the consequences of punishment by court are very serious, the society 

should not punish innocent people, but only those found guilty.
325

 Spencer and Flin 

emphasize that if a guilty man escapes punishment; the harm done to the society is less 

serious than when an innocent person is punished for what he/she did not do.
326

High 

standard of proof makes it difficult to prove CSA cases due to the nature of CSA and 

CVSA‟s inability to narrate the details of the abuse in court.
327

 However, in the absence 

of a study in Kenya that documents the difficulty experienced by CVSA and the 

prosecution in meeting the requirements of the burden of proof, it may be difficult to 

address concerns of the injustice occasioned by the requirement of the burden of proof. 

This study seeks to generate information in this respect by examining the implication of 

the application of the concept of the burden of proof in CSA trial in Kenya. The study 

seeks the views of the prosecutors and the investigators involved in CSA trial in selected 

courts in Kenya. In addition, the study observed the interaction between the prosecutor, 

CVSA and lawyers representing accused persons on the requirement of discharging the 

standard of proof. It is only by documenting the experiences of key players in applying 

the burden of proof requirements that appropriate interventions can be developed to 

improve the trial process in CSA trial. 

2.3.2 The Role of the Prosecutor and the Implication for CSA Trial 

According to Worall, there is a conflict between the prosecution‟s role in protecting the 

interests of the public and protection of the interests of victims of crime.
328

 The role of the 

prosecutor presents special challenges in CSA cases due to the requirement that the 

prosecutor represents the interest of the public as an officer of the court, while at the same 

time, there is need to ensure concerns of CVSA are adequately addressed due to their 

inability as children which implies that the prosecutor has to act over and above a case in 

which an adult is a victim.
329

 

In an adversarial system of trial, the accused/counsel collects the best evidence that 

strengthens their case while the prosecution is supposed to represent the public interest 
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which extends beyond the victim while collecting evidence to support the victim‟s 

claim.
330

 The possible conflict where public interest appears to override the victim‟s 

interest often leads to non-prosecution.
331

 In such situations, the victims‟ interests are not 

represented by the prosecution. The accused/counsel collects evidence for the defence 

while the prosecution collects evidence (depends on witnesses capacity to detect, report 

and record statements) and makes a decision to prosecute or not based on public interest 

considerations.
332

 The victim‟s interest may in some cases such as CSA be overshadowed 

by the larger public interest leading to a miscarriage of justice. 

 

In order to understand and address the conflict in the prosecutor‟s role of protecting both 

the victim and the public interest, a study by the Council of Europe Committee of 

Ministers found that prosecutors must remain impartial officers of the court who seek to 

assist the court in the search for the truth in a criminal trial.
333

 Subsequently, the Council 

of Europe Committee of Ministers recommended that victims of crime be provided with 

legal representation to take care of their interest just like the accused persons are provided 

with defence counsel. In Kenya however, victims of crime are not provided with legal 

representation since the prosecution is deemed to represent their interest. Lack of studies 

and information in this area make it difficult to argue for the provision of legal 

representation to CVSA since it is assumed that their interests are represented by the 

prosecutor. This study seeks the views of CVSA on how well the prosecution represented 

their interests in court. 

Under the adversarial trial system, the prosecution is supposed to collect and present 

evidence about crime in court on behalf of the state.
334

 The prosecution depends on 

witnesses to report the crime, record statements, help with the investigation and to testify 

in court.
335

 CSA cases call for a delicate balance by the prosecution on the interest of 

CVSA to have the prosecution proceed and the larger public interest which may not 
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favour the prosecution of CSA.
336

 Since the prosecutor is an officer of the court, he/ she is 

supposed to be impartial in the investigation and prosecution.
337

 The prosecution is not 

supposed to appear to support either the victim or the accused but must remain impartial 

in the truth seeking process.
338

 The impartiality of the prosecutor assumes the ability of 

CVSA to participate in the investigation and prosecution with the same capacity as the 

accused.
339

 This is the special challenge that presents a hurdle in prosecuting CSA. 

In criminal trials, the case is instituted by the state hence the use of the word Republic vs. 

another where Republic represents the state.
340

 The prosecution therefore prosecutes a 

criminal case on behalf of the state and not the victim.
341

 The obligation of the state is to 

protect the citizens of the Republic by prosecuting those who breach laws that protect the 

public. Whereas the larger interest of the state is to protect the public, in a wider sense the 

public includes victims of crime, criminal suspects and uninvolved civilians who are not 

party to the proceedings.
342

 The role of the prosecution therefore is to seek the truth by 

ensuring that the innocent are not punished while the guilty are convicted and punished.  

There is a gap in knowledge on how to ensure that CVSA‟s interests are protected in CSA 

trial while the prosecutor remains impartial and assists the court in the truth seeking 

process as an officer of the court in Kenya since no study has been conducted in this 

regard. 

2.3.3 Impartiality of the Trial Judge and its Implication on CSA Trial 

According to a study by Mosteller in the United States, the impartial role of the umpire 

under the classical adversarial trial makes it difficult to prosecute CSA cases as it exposes 

CVSA to unnecessary intimidation by the accused/counsel during the trial process.
343

 As 

already discussed, the adversarial trial subjects CVSA to re-victimization as they testify 

in court.
344

 Article 3 of the UNCRC which Kenya is a signatory to provides for the best 

interest of children as the paramount guiding principle in all matters concerning them 
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including the judicial process. The impartial role of the umpire hinders active 

involvement of the umpire in the conduct of the trial so as to protect CVSA and ensure 

that the trial is conducted in their best interest.  

 

Several studies have been carried out in other parts of the world to improve the protection 

of CVSA in CSA trials by expanding the role of the umpire.
345

 However, in Kenya due to 

lack of knowledge on how to widen the role of the umpire in CSA trials, protection of 

CVSA in CSA cases remains a challenge due to lack of information in this area of study. 

This study sought to generate useful knowledge by analyzing the court procedure and 

interviewing umpires involved in CSA cases to establish the impact of their impartiality 

on the administration of justice in CSA cases in Kenya.  

 

According to a study by Thaman, the inquisitorial system of trial provides for an 

expanded role of a judge so as to enhance the truth seeking process as opposed to the 

passive role of a judge in the adversarial system.
346

  There is need to interrogate aspects 

of the inquisitorial trial procedure which may be beneficial in protecting CVSA while 

balancing with the rights of accused persons in CSA cases in Kenya. The lack of a study 

in this area makes it difficult to merge the beneficial aspects of the inquisitorial trial 

procedure and the adversarial system as far as the role of the umpire is concerned in a fair 

trial. 

 

In the inquisitorial system of trial, there is a difference between the roles of a pre-trial 

judge who supervises the pre-trial investigation of the case and compiles a dossier and 

the trial judge who conducts the hearing of the case. The pre-trial judge assumes the role 

of principal interrogator and examiner of witnesses including the suspect, to ensure that 

all evidence of probative value is collected and compiled into the dossier which forms the 

basis of the trial by the trial judge.
347

 Investigating judges in the inquisitorial system are 

specifically trained and equipped with investigative skills to enable them collect all 

probative evidence required for the trial.
348

 The pre-trial judges‟ role in summoning any 

witness, including the accused enhances the truth seeking process since they remain 
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impartial but actively involved in the investigation process. The detailed pre-trial process 

ensures that only cases with high chances of conviction are forwarded to the trial 

chamber. Where the evidence is weak, the case is closed at the pre-trial stage.
349

 

 

The active participation of the pre-trial judge in the inquisitorial trial procedure however 

ensures no miscarriage of justice since all evidence of probative value is collected in the 

interest of the accused, victim and public interest.
350

 The trial judge in the adversarial 

system is a passive umpire whose role is to ensure that the adversarial parties collect and 

present evidence before court in accordance with the evidentiary rules of procedure.
351

 

The trial judge cannot therefore intervene on behalf of either the accused or the victim as 

they are conscious of any such intervention being interpreted as bias towards one party.
352

 

When this occurs, it may form a ground for an appeal.
353

 

 

Although the impartial role of the trial judge in the adversarial procedure helps to 

maintain the judge‟s neutrality during the trial process, in CSA cases, this at times leads 

to a miscarriage of justice due to the secret nature of CSA, the difficulty in detecting, 

reporting and investigating the abuse.
354

 Further, due to CVSA vulnerability and possible 

interference by the accused in the investigation, the inquisitorial pre-trial procedure 

ensures fairness to both accused and CVSA while the adversarial pre-trial procedure 

causes injustice.
355

 Despite its supposed neutral function in the criminal process 

generally, the impartial role of the judge in pre-trial and trial stages in the adversarial 

process makes it unsuitable for CSA cases.
356

 Unregulated and inappropriate cross 

examination of CVSA by accused persons and their advocates traumatizes CVSA and 

disables them from testifying accurately and coherently, while the trial judge cannot 

intervene due to the impartiality requirement.
357

 In order to ensure fair procedures that are 

regulated by expanding the role of the umpire, there is need to generate information on 

how this can be achieved without interfering with the rights of the accused person. The 

lack of such information makes it difficult to intervene in protecting CVSA in CSA cases 
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in Kenya. This study compares the beneficial aspects of both the inquisitorial and 

adversarial trial procedure as far as the role of the umpire is concerned. The aim is to 

generate information that forms the basis for arguments on a more participatory as 

opposed to a passive umpire in CSA cases in Kenya. 

2.3.4 Publicity of the Trial 

According to Vogler, a criminal trial must be conducted in public so as to keep the judge 

while trying under trial.
358

 Conducting trials in public ensures that the procedure is open 

to everyone so as to ensure that the rights of accused persons are safeguarded to protect 

them from arbitrary use of state power. A study by Hoyano and Keenan however reveals 

that in CSA trial, the publicity principle occasions a miscarriage of justice to CVSA who 

are required to narrate the embarrassing details of the abuse in a court full of people 

unknown to them.
359

 The gap that exists which this study seeks to address is the lack of a 

study in Kenya on the effect of a public trial on the ability of CVSA to coherently testify 

in CSA trials. The impact of such absence of information is that CVSA in Kenya continue 

to be subjected to a public trial while testifying, yet, Britain from where Kenya inherited 

its legal system has taken measures to protect CVSA while ensuring the accused person‟s 

right to a public trial.  

 

In Britain, concern about the trauma that CVSA are subjected to by the court procedure 

led to several calls for the reform of the prosecution of CSA cases. In July 1983 the press 

covered the trial of television actor Peter Adamson (Le Fairclough to those who watched 

„Coronation Street‟) for indecently assaulting two eight year old girls in a Lancashire 

swimming- bath. One of the CVSA was so traumatized by the thought of appearing in 

court to testify against the accused person in his presence that she attempted to commit 

suicide.
360

 The incident and the apparent distress the CVSA were subjected to as they 

testified was highlighted by the press and calls for the reform of court procedures in CSA 

cases gained momentum with scathing criticisms of the evidentiary rules of trial. 
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The defence counsel, George Carman, a Queens Counsel who cross-examined the CVSA 

in the Adamson case, reportedly said: 

 

It may be that a case such as this may require the law to look again and 

reappraise the problem of how children may give evidence more informally 

and more privately rather than in the presence of the public and the press.
361

 

 

According to Russel, the increased awareness and recognition of the negative impact of a 

public trial of CSA on CVSA‟s ability to testify led to a number of cross-disciplinary 

conferences which brought lawyers, sociologists, policemen, civil servants, psychiatrists, 

psychologists and paediatricians together to look into the need to reform the area of 

children and court evidence.
362

 In Kenya however, such a cross-disciplinary conference is 

yet to take place hence the need for a study that creates awareness amongst different 

professionals on the impact of a public trial of CSA cases on CVSA. The gap in 

knowledge in this area makes it difficult to argue for the reform of a public trial of CSA 

under the adversarial trial in Kenya.   

 

Jane Wynne, a paediatrician in Britain, while discussing incest cases pointed out that, the 

court appearance and requirement that CVSA give oral evidence in the presence of the 

abuser is child abuse in itself.
363

 Wynne was a medical practitioner and expressed her 

views about the British court procedures. It was an observation made in a different 

country with similar court procedures to the Kenyan system. Wynne‟s contribution to the 

legal reforms in Britain gives a multi-disciplinary approach to CSA and emphasizes 

concerns by other professionals on the continued abuse that CVSA are subjected to 

through insensitive court procedures that fail to balance the rights of accused persons and 

concerns about CVSA protection. Wynne was concerned that CSA trial procedures need 

to take into account the effects of the abuse on the CVSA and their ability or otherwise to 

narrate the details in stressful court environment such as the presence of the abuser during 

CVSA testimony. Whereas Wynne was concerned  as a paediatrician that CVSA should 

not be required to give evidence in court due to the trauma associated with court 
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procedure, this study seeks to explore the specific aspects of the court procedure that 

traumatize CVSA with a view  to making the court procedure child sensitive or friendly. 

2.3.5 Orality of Evidence 

Scholars are generally agreed that witnesses must give oral evidence in the presence of 

the accused so that the evidence can be subjected to scrutiny in an adversarial trial.
364

 

This is the basis of excluding hearsay evidence and the absence of any other procedure 

through which a witness can give evidence before the trial. Oral evidence is preferred by 

common law due to the following reasons; that it is free from errors of transmission, the 

court can observe the demeanour of the witnesses, see the non-verbal communication 

from the witness, the evidence is given on oath/solemn declaration which imposes a duty 

on witnesses to tell the truth, the honesty of witnesses can be tested by cross-examination, 

it gives the accused person opportunity to confront the allegation against him/her.
365

 

 

Despite the advantages to an accused person of an oral testimony, scholars critical of the 

adversarial system of trial of CSA agree that it causes stress to CVSA.
366

 As a result, 

CVSA are not able to testify coherently and confidently in the presence of the accused 

person and other people in court who are not known to them who see them as 

„strangers.‟
367

 In some cases oral evidence takes place a long time after the event in 

question with the possibility of CVSA forgetting some important details of the abuse and 

this may create doubts in the prosecution case.
368

 Despite the revelations that the 

requirement of CVSA to give oral evidence in CSA cases subjects them to trauma while 

testifying, there is no known study that has been conducted in Kenya to generate 

information that can form the basis of reviewing  the orality principle in CSA cases. 

CVSA therefore continue to testify orally in CSA cases in Kenya despite findings by 

various studies of the negative impact on their ability to narrate the details of the abuse. 

The lack of interventions that ensure the balancing of the accused person‟s right to oral 
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testimony and the need to protect CVSA at times leads to a miscarriage of justice in CSA 

cases in Kenya.
369

 This is the gap that this study seeks to fill. 

 

Saywitz argues that during the presentation of oral evidence, CVSA‟s cognitive and 

verbal communication skills and understanding of the court language are put to test since 

the adversarial trial procedure was not developed with children in mind as participants in 

the justice process.
370

 Abrams and Ramsey agree concur with Saywitz that many CVSA 

are not able to give consistent, spontaneous and detailed accounts of their experience 

during the sexual abuse because of child insensitive court procedure.
371

 

 

Hoyano and Keenan add that delay in the taking of the evidence of CVSA from the time 

of the abuse complicates the situation further, since the longer the period, the more CVSA 

is likely to forget about the minute, but important details of the abuse.
372

 Such delays 

according to Spencer and Flin provide an opportunity to the accused person/counsel to 

argue that there are doubts in CVSA evidence, the benefit of which serves to set the 

accused person free, based on the prosecution‟s „failure‟ to prove the case beyond any 

reasonable doubt.
373

 Saywitz, Hoyano and Keenan, Spencer and Flin are therefore in 

agreement that protecting the rights of the accused persons in CSA cases under the 

adversarial trial without taking into account the concerns of CVSA, creates an imbalance 

in the trial procedure contrary to the rights theory. The above studies by Saywitz, Hoyano 

and Keenan, Spencer and Flin were conducted in different parts of the world and 

established the inadequacies of the adversarial trial in CSA cases. Subsequently, reforms 

were undertaken in CSA trial procedure in countries such as Britain, Australia and 

America. The lack of such a study on the inadequacies of CSA trial procedure in Kenya 

makes it difficult to reform CSA trial procedure by balancing the rights of accused 

persons and CVSA protection. This is the gap that this study seeks to fill. 

2.3.6 Accused Person‟s Right to Confront Witnesses 

A study carried out in England by Temkin in 2002 on the response of the CJS to concerns 

of victims of rape, the accused person‟s right to confront his/her accuser was found to be 

                                                           
369

Op. cit n 19. 
370

Op. cit  n 109. 
371

Op. cit n 5. 
372

Op. cit  n 47. 
373

Op. cit  n 52. 



 

85 

the greatest source of trauma to victims of rape. Mosteller argues for the re-thinking of 

the right of accused persons to confront child witnesses and victims as well as a 

modification of the rule against the admissibility of hearsay evidence in CSA 

trials.
374

Arguing that CSA is a major and growing concern for the society and that society 

must appreciate the fact that children are different from adults, Mosteller called for the 

rethinking of procedures and evidentiary rules regarding CSA trial in the USA. 

Mosteller‟s argument begins from the presumption that the ground rules for CSA trial 

should be different from other trials involving adults. 

 

Further, Mosteller argues that the issue which needs to be addressed in the reform of laws 

relating to CSA trial, is not whether there is need to change the procedure and evidentiary 

rules, but rather, what needs to be changed and to what extent. In order for the trial of 

CSA to be fair to both CVSA and accused persons, Mosteller advances the argument that 

the rights of both accused persons and CVSA must be balanced. Whereas Mosteller and 

other scholars were able to advance arguments on what needs to be changed and to what 

extent due to the fact that several researches had already been carried out which showed 

the need to reform CSA trial procedure in the USA, there is inadequate research in Kenya 

on adversarial trial of CSA cases, making it difficult to advance arguments on what needs 

to be changed and to what extent. This study seeks to establish the inadequacies of 

adversarial CSA trial procedure in Kenya so that subsequent researches can advance 

arguments like Mosteller on what needs to be changed and to what extent. 

2.3.7 Cross examination 

One of the greatest sources of trauma to CVSA in incest cases is cross examination.
375

 

According to Spencer and Flin, many lawyers describe cross-examination of witnesses as 

„the greatest engine ever invented for the discovery of truth.‟
376

 American writer, 

Wigmore adds that cross-examination is „the greatest and permanent contribution of 

Anglo-American system of law to improved methods of trial procedure.
377

 Legal 

practitioners have come to accept the role of cross examination of witnesses in the search 

for truth under the adversarial system of trial. Any proposals to amend the rule on cross-
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examination have met stringent opposition from lawyers.
378

 This is because cross-

examination is an art that has been so perfected by lawyers that it is one single tool 

available to them to create doubts in the evidence of a witness and set the accused persons 

free.
379

 This is in line with the burden of proof and standard of proof requirement that any 

benefit of a doubt in the prosecution evidence is given to the accused persons.
380

 

 

In the words of Scheneikert, cross-examination is the „best means of working upon 

witnesses and leading them astray.
381

 Scheneikert recognized the fact that any witness 

needs a calm and serene atmosphere to testify, but when subjected to cross-fire of 

interrogation and counter-interrogation, examination, cross-examination and re-

examination which every witness must endure at the hands of two adversarial opponents, 

a child witness is not likely to testify confidently and coherently.
382

 Cross-examination 

has been criticized on the ground that it distorts adult‟s evidence and therefore unless 

specially regulated, cross-examination of CVSA can be a worse distortion of the child‟s 

evidence.
383

 

 

Despite the important role of cross examination in ensuring that only the guilty are 

convicted, it impacts negatively on the ability of CVSA to give their best evidence in 

CSA trials and at times leads to a miscarriage of justice.
384

 Whereas several researches 

have been conducted to show the need for the regulation of cross-examination in CSA 

cases in different parts of the world, no such study has been carried out in Kenya. As a 

result, CVSA continue to be subjected to unregulated cross examination in CSA trials in 

Kenya.  

 

The absence of regulated cross examination has the potential of enhancing a miscarriage 

of justice in CSA trials.
385

 The lack of a study on the impact of cross examination on 

CVSA‟s ability to testify in CSA cases in Kenya makes it difficult to develop measures 

that regulate cross examination. This study seeks to document empirical data by 
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observing cross examination of CVSA in court and interviewing different actors in the 

trial process on the impact of cross examination on CVSA‟s ability to testify in court. 

 

Some British lawyers question the value of cross-examining CVSA, noting that the trial 

of CSA is not an ideal forum in which the art of cross examination can flourish since the 

court atmosphere is unsympathetic to the vulnerability of CVSA.
386

 Obviously there can 

be no justice in a criminal trial unless the defence version of the events can be put to the 

witness by somebody at some time and some examination of the witness‟s intelligence, 

honesty and ability to tell the truth is tested.  

 

In criticizing cross examination of CVSA, Spencer and Flin argue that: 

 

…it is however not wise to pretend that a CVSA honesty, intelligence and 

ability to tell the truth can only be tested by the method of subjecting them to 

the classical live-cross-examination, in open court, on the trial day, or to even 

think that that is the best method of doing so.
387

 

 

Like many other scholars, Stone confirms that cross examination of any victim of crime 

by the accused person or his advocate can be a very traumatizing experience.
388

 

 

The study by Spencer and Flin interviewed a small group of child witnesses waiting to 

testify and found that most of them felt anxious and nervous. Some children were 

observed crying in the waiting room before testifying in sexual abuse cases while some 

described the court experience as „terrifying, frightening and nerve-racking.‟
389

 Whereas 

Spencer and Flin interviewed child witnesses waiting to testify in England, this study 

seeks to interview CVSA in Kenya after their testimony, while making observations 

about them, from the time they arrived at the court premises until they left the courtroom 

so as to document cross examination of CVSA immediately after observing them being 

cross examined in court. 
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Although the traditional legal systems have been slow to recognize the special needs of 

CVSA, an increasing number of lawyers have led the way in appreciating the difficulties 

occasioned by the adversarial legal system in CSA cases by pointing out the effects of the 

trial on CVSA. One such Scottish barrister, Archibald Crawford, representing an accused 

in a CSA trial said: 

 

Not only counsel, but all concerned are harassed almost beyond endurance. 

It is as if all in court were in conspiracy to rape the child again.
390

 

 

A study conducted in New Zealand in 2008 confirmed Crawford‟s remarks and found 

that many defence lawyers admitted using aggressive misleading cross-examination and 

playing on the myth about child sexual abuse while taking advantage of  the vulnerability 

of CVSA to ensure the accused persons are set free.
391

 Despite the revelation that defence 

counsel too are harassed by CSA trials in which they participate, no study has been 

conducted in Kenya to document the views of defence counsel on their experience of 

cross examining CVSA in CSA trials. This study seeks to interview defence counsel as 

well as advocates representing CVSA on the impact of cross examination of CVSA in the 

search for truth.  

 

Judges too have not been left behind in expressing their concern about the imbalance 

between the rights of accused persons and the need to protect CVSA. Some judges have 

therefore added their voice to the concern about apparent injustice caused to CVSA by the 

continual adherence to the traditional evidentiary rules of the classical adversarial court 

procedures. Judge Pickles of Scotland had this to say about the need to reform the 

Scottish court procedures in CSA cases: 

 

The child may be so overcome as to be incapable of giving any evidence 

or any coherent evidence or may only come out with part of what he/she 

would like to say, and therefore, in that case, justice may well not be done. 
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A person may be acquitted because the child just cannot give the details 

required.
392

 

 

Judge Pickles‟ sentiments were shared by Judge Piggot,
393

 an experienced English Judge 

who expressed concern that the fear by CVSA to give evidence in court had direct impact 

on low/non-reporting of CSA. In supporting the case for special procedures in CSA cases 

Judge Piggot said: 

 

For various reasons many cases do not even reach the courts and when 

they do, they are often abruptly terminated by the inability or 

unwillingness of the witnesses to recall painful events. In our search for 

justice, it is often forgotten that when a guilty person is not charged or if 

charged, the court case does not reach its proper conclusion but is 

terminated abruptly because of the failure of the key witness to give 

evidence or come up to proof, that can be as much failure or miscarriage of 

justice as if an innocent person had been convicted.
394

 

 

Judge Piggott‟s remarks directly call for the balancing of accused persons‟ right to fair 

trial with concerns about CVSA vulnerability in CSA trial to ensure justice, not only to 

the accused, but to CVSA as well. Whereas judges in Scotland, Britain and other parts of 

the world have recognized the injustice occasioned by cross examination in CSA trials 

and called for reform of the laws, no known study has been carried out in Kenya to 

document the experiences of judges while conducting CSA trials. The lack of such 

documentation makes it difficult to advance arguments to reform the adversarial trial 

procedure in CSA cases in Kenya. This study seeks to interview judges and magistrates 

so as to document their views on the suitability of cross examination in CSA trial in 

Kenya. 
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In yet another show of concern to address the court procedure in CSA trials, the Lord 

Chancellor of England, Lord Mackay, while giving an opening address at an international 

conference on children‟s evidence said: 

 

Today there is growing recognition by all those involved that, where a 

child has suffered or is a witness to a serious, violent or sexual attack, to 

appear in court, seeing the perpetrator again, and facing cross-examination 

can cause anguish, may often be terrifying, and can sometimes have 

traumatic effects. Unnecessary stress in such a situation cannot be in the 

interest of the unfortunate children involved and it certainly does nothing 

to further the interests of justice.
395

 

 

The Lord Chancellor‟s comments reflect a general change of attitude and acceptance by 

the legal profession that courts are unnecessarily stressful for child witnesses and victims. 

Such pronouncements by the judges in Scotland, England and other parts of the world 

fortify claims by other professionals that there is need to re-think court procedures in 

CSA trials. However, the lack of empirical study of the views of legal practitioners in 

Kenya on the effect of adversarial trial in CSA cases makes it difficult to achieve judicial 

reforms in the protection of children. This study seeks to document the official view of 

the Kenyan judiciary on the adversarial trial procedure of CSA cases in Kenya by 

including the Chief Justice as a key informant. 

 

A study by the NGO group for the Convention on the Rights of the Child, prepared for 

the 1996 World Congress in Stockholm, Sweden, against the Commercial Sexual 

Exploitation of Children, reported that technical court procedures were a major hindrance 

to the protection of children from sexual abuse. The study found that the courts appeared 

to uphold the rights of the accused persons which were clearly stated by the constitutions 

of various countries to the disadvantage of women and CVSA. Whereas the NGO study 

focused on the commercial sexual exploitation of children and was conducted in several 

parts of the world, this study develops further the finding by the NGO study by 

interrogating the adversarial criminal trial procedure in CSA cases in Kenya to document 
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specific aspects of the court procedure that hinder protection of CVSA while they testify 

in court. The study aims at establishing empirical foundation for the advancement of 

arguments on the balancing of the rights of accused persons and CVSA in CSA trials in 

Kenya. 

 

From the discussions so far, most scholars are in agreement that cross-examination of 

CVSA is the most traumatizing part of the court procedure in CSA trial. Cross-

examination of CVSA is variously described as „re-victimization, second rape of the 

victim, worse than the abuse itself‟ by scholars such as Temkin, Abrams and Ramsey, 

Saywitz, Bulkley and many others.
396

 

2.3.8 Re-examination 

According to Dennis, re-examination of a witness clarifies areas that are not clear from 

his/her evidence in chief.
397

 However, in CSA cases it has been found to be confusing to 

CVSA who do not understand why they have to answer several questions in court.
398

 The 

effect of re-examining CVSA in CSA trials confuses them rather than clarify issues.
399

 

Re-examination of CVSA is unnecessary and may lead to contradiction between CVSA‟s 

evidence in chief, cross examination and what they say during re-examination.
400

 This 

only serves to highlight contradictions in CVSA evidence.
401

 Such contradictions weaken 

the prosecution case while enhancing the possibility of the accused person being acquitted 

on the grounds of doubts raised in CVSA testimony.
402

  

Despite studies showing that re-examination in CSA cases highlights contradictions in 

CSA evidence, no study has been carried out in Kenya to document the effect of cross 

examination on the truth seeking process in CSA cases. As a result, CVSA who testify in 

court continue to be subjected to re-examination due to lack of documented information 

that can assist in the regulation of re-examination to ensure a balance between the rights 

of CVSA and accused persons. This study seeks to interview and document views of 
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CVSA, magistrates, judges and prosecutors on the importance of cross examination in 

CSA trials in Kenya.  

2.3.9 Right to Bail 

According to this principle, anyone charged with an offence is presumed innocent until 

proven guilty by an impartial court.
403

 However, there are certain exceptions which 

include CSA where bail should be denied to the accused due to the possibility of the 

accused person interfering with the witnesses or tampering with evidence.
404

 Metiku 

argues that due to the private nature of the setting in which CSA takes place, the 

relationship of vulnerability between CSA and the accused person, Ethiopian cultural 

tolerance of some forms of sexual violence against children, inaccessibility of the formal 

legal system to CVSA and their families amongst many other factors, bail should be 

denied to accused persons charged with CSA.
405

 Whereas Metiku argued that bail should 

be denied to accused persons in CSA cases in Ethiopia due to the cultural tolerance of 

some forms of sexual abuse against children, this study advances the argument that courts 

should set conditions on bail that ensure non-interference with the prosecution process by 

the accused person.  

 

Despite the findings of the above studies, there is no empirical study in Kenya to show 

that releasing accused persons on bail in CSA cases may enhance the possibility of 

interference with the prosecution process. It is therefore difficult to regulate the granting 

of bail which is a constitutional right in Kenya in CSA cases. This study seeks to 

document views of court practitioners and CVSA on the impact of granting bail to 

accused persons in CSA matters. The study findings may assist umpires in making 

decisions as to whether or not to grant bail in CSA cases in Kenya.  
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2.4 Post Trial Procedure 

This section discusses what happens to CVSA after they testify in court. The section 

reviews literature on the impact of the classical adversarial trial procedure on CVSA and 

CVSA protection after they testify in court. 

2.4.1 Concerns about CVSA Welfare after They Testify 

A study by Cluss et al revealed that the adversarial criminal trial procedure neglects 

concerns for the welfare of CVSA and does not protect them after they testify in court.
406

 

Cohen and Roth confirm that CVSA like many other witnesses face challenges of their 

safety after their testimony.
407

 In addition, they have to incur medical expenses on 

account of physical, emotional and psychological injuries that result from CSA without 

any assistance from the CJS.
408

 Erez and Tontodonato argue that in the absence of court 

orders to follow up the welfare of CVSA, the adversarial trial procedure treats victims as 

mere suppliers of information for the wheels of justice to roll.
409

 After giving evidence to 

the court, CVSA therefore become the forgotten parties in the justice system while they 

bear the burden of giving evidence in court and its consequences.
410

 

 

Despite findings by the above studies on the need to protect CVSA after they testify in 

court, no study has been conducted in Kenya to document the concerns for CVSA post 

testimony protection. The lack of such a study makes it difficult to advance arguments for 

courts to issue orders that protect CVSA and ensure their welfare after they testify in 

court. This is a gap that this study seeks to fill in this area. 
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2.4.2 The Impact of the Classical Adversarial Trial Procedure on CVSA 

A study by Chambers and Miller reveals that any victim of sexual abuse who goes 

through the judicial process feels re-victimized by the adversarial nature of trial.
411

 Many 

victims of sexual assault describe the adversarial trial process through which they testify 

as a “legally sanctioned second rape by all in court.”
412

 This shows that the trial process 

leaves many victims more traumatized than they were before they testified.
413

 Court 

testimony in sexual assault cases therefore results into more trauma to the victims.
414

 The 

criminal justice system however does not ordinarily concern itself with the effects of the 

court testimony on the victims who testify in court.
415

 Subsequently, many victims leave 

the court subjected to additional trauma as a result of their testimony under the adversarial 

procedure trial.
416

 CVSA are not spared the trauma experienced by victims generally, but 

instead suffer additional re-victimization when they testify under the adversarial system 

in CSA cases due to their vulnerability.
417

 In order to effectively protect CVSA after they 

testify and to mitigate the associated trauma, there is need to understand the post-trial 

effects of testifying in court by CVSA in Kenya. The lack of knowledge in this area 

makes it difficult to develop measures such as psychosocial support and follow up 

procedures. This study seeks to establish concerns of CVSA for their protection and 

welfare after they testify in court in order to develop appropriate interventions in this 

respect. 

2.4.3 CVSA Protection after they Testify in Court 

According to Temkin,
418

 because of the negative impact of the adversarial trial system, 

CVSA need protective court orders that ensure their welfare and safety after their 

testimony. Information in this area is lacking in Kenya due to lack of empirical studies. 

As a result of the lack of information, protection and welfare orders are often not applied 

for in court and therefore not issued. This is the gap that the study seeks to fill. However, 

the criminal justice systems fail to make follow up court orders to this effect.
419

 Since the 

CJS has traditionally focused on the establishment of guilt or innocence of the accused 
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person, it is not the practice of courts to issue orders protecting victims of crime.
420

 In 

addition to the re-victimization process which CVSA undergo while testifying, they are 

faced with the danger of being at the mercy of the accused person after their testimony in 

the absence of orders from the court to protect them.
421

 

2.5 The Adversarial Trial of CSA in Kenya 

Kenya became a British colony on the 15
th

 June 1895 when the British government 

bought the Imperial British East Africa Company (IBEA), which was hitherto in charge 

of the administration of East Africa, and declared Kenya a British Protectorate, taking 

direct control over administrative matters.
422

 Due to the need to extend to the British 

settlers in Kenya the same rights, protection and privileges that they enjoyed back in 

England, the British government introduced the English common law into Kenya through 

the East Africa Order in Council, 1897, which came into force on the 12
th

 August 1897
423

  

leading to the „reception clause‟ that imported into Kenya the Substance of the English 

Common law, Doctrines of Equity and Statutes of General Application in force in 

England as at the 12
th

  of August 1897. 

 

Although Kenya gained independence from the British government in 1963, the reception 

clause found expression in the Judicature Act
424

 which established the Kenyan judiciary 

and provided that the Kenyan courts are to apply the substance of the English common 

law to the extent that local circumstances and its inhabitants permit. Therefore, the 

substantive criminal laws and procedures applicable in Kenyan courts today, have their 

origin in the English common law system which is characterized by the classical 

adversarial trial of criminal procedure as the process through which substantive penal 

laws are applied to achieve their intended goal.
425

 

 

The review of literature so far shows that commonwealth countries that adopted the 

adversarial legal system‟s procedures have found it unsuitable for the trial of CSA. Kenya 

inherited its criminal procedure law from Britain, one of the countries that have found the 
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classical adversarial legal system in need of reform in the trial of CSA cases. However, 

few studies have been carried out in Kenya to ascertain the suitability of the classical 

adversarial court procedures in the trial of CSA.  

 

The findings of a study carried out in Kenya on the challenges of protecting children from 

child abuse found the adversarial court procedure to be one of the challenges.
426

 The 

study took a sociological approach and was concerned about factors that affect the 

implementation of the Children Act 2001 in protecting children against child abuse 

generally. The study found the court procedure and its impact on the CVSA to be one of 

the factors which affect the protection of children from child abuse. This study examines 

the imbalance in the rights of accused persons and concerns for the protection of CVSA 

in the adversarial trial of CSA in Kenya.  

 

A study by Adam examined the Sexual Offences Act 2006 in Kenya and focused on the 

definitions of sexual offences and the punishment provided.
427

Adams‟ study concerns the 

expansion of the definition of sexual offences to include a wider scope. The study was 

however not concerned with the court procedure. This study concerns the trial of CSA 

and the need to balance the rights of accused persons‟ to a fair trial with the rights of 

CVSA. Muhui,
428

 another Kenyan scholar was concerned about the penalty for sexual 

offences in Kenya and the way forward in the face of increasing sexual offences. Both 

Adam and Muhui point out that the court procedure in sexual offences in Kenya is 

insensitive to the plight of sexual offence victims generally, but fail to document specific 

aspects of the procedures. This study seeks to fill this gap. 

 

Another Kenyan study by Waichigo
429

 examined the rights of children in third world 

countries with a focus on the implementation and violation of the UNCRC and the 

ACRWC and recommended the development of effective institutions to implement the 
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rights of children generally. This study is specifically concerned about the rights of 

CVSA in the judicial process in Kenya. 

 

A study by Onyango,
430

 focused on access to criminal justice in Kenya with special 

reference to Kibera in Nairobi. The study found the court procedure to be one of the 

factors hindering people‟s access to justice in Kibera. This study however develops the 

finding further and focuses on the adversarial court procedure in respect of CSA trial.  

2.6 Conclusion 

The study makes the following conclusions: 

The review of literature reveals that there is universal consensus on the importance of 

accused person‟s rights in criminal proceedings and the need to safeguard them so as to 

ensure procedural fairness to accused persons. This is consistent with procedural justice 

theory discussed in chapter one. 

 

There is consensus amongst various scholars that the classical adversarial court 

procedures cause trauma to CVSA and in some cases disables them from testifying 

coherently and confidently. Specific evidentiary rules that also protect the rights of 

accused persons which were identified as causing challenges in the prosecution of CSA 

are, the burden and standard of proof, the requirement that evidence should be adduced 

orally in examination –in- chief, the right to cross-examination by the accused person, the 

passive role of the trial judge, the requirement that criminal proceedings be held in public 

and the courtroom set up. 

 

There is concern about the need to re-think the evidentiary rules of the classical 

adversarial court procedure in CSA trials. Britain from where Kenya inherited the 

classical adversarial legal system has reformed its CSA trial procedure, as have the USA 

and Australia amongst other countries. Limited study in Kenya shows that there is 

concern about the challenges caused by court procedures in CSA trials. However, there is 

no study specifically focused on examining the effects of the court procedures on CVSA 

ability to testify in CSA cases. In addition, there is lack of empirical data on how to strike 

a balance between the rights of accused persons and those of CVSA. As a result it is 
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difficult to ensure procedural justice and fairness to both the CVSA and the accused 

persons. This is the gap that this study seeks to fill. The next chapter discusses the 

concept of procedural fairness and its relevance in CSA trials.  
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CHAPTER THREE 

CONCEPTUAL FRAMEWORK: PROCEDURAL JUSTICE IN CSA TRIAL 

3.1 Introduction 

In this chapter, the study discusses the concept of procedural justice and its application in 

criminal trials. The study examines how procedural justice can be achieved in CSA trial 

without violating the rights of accused persons to fair trial. The discussion identifies a 

procedural justice framework for CSA trials which serves as the reference point for 

analyzing Children‟s court procedures in Kenya in the subsequent chapters. The chapter 

is therefore presented in the following thematic areas: definition of procedure, definition 

of justice, defining procedural justice, the relationship between substance and procedure, 

the objective of criminal procedure, procedural fairness in criminal proceedings, 

safeguarding accused persons‟ rights in criminal trials, concerns about CVSA protection 

and participation in the judicial process, limitation of accused persons‟ rights in criminal 

proceedings, CSA trial and procedural justice and procedural justice framework for CSA 

trial.  

3.2 Definition of Procedure 

Procedures are simply steps leading to a decision, a means for reaching outcomes or legal 

decisions which have a goal to advance.
431

 The substance of a decision refers to the 

outcome sought, while procedures are the steps leading to the outcome.
432

 Such steps 

(procedures) must reflect and respect the society‟s values while fulfilling the expectations 

of a section of the society whose interests/rights are to be protected by them.
433

 The 

procedures must express the concerns of the society in ensuring fair treatment to all 

individuals who seek to be protected by the outcome. In respect of the study, certain 

societal values which need to be protected by the procedures are the rights of accused 

persons premised on the presumption of innocence to protect innocent people from being 

punished. 
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The traditional goal advanced by legal decisions is the finding of guilt/innocence of the 

accused according to Damaska
434

 and other scholars such as McConville and Wilson,
435

 

Dennis
436

 and McEwan.
437

 Human rights advocates as well as victimologists argue that 

another value to be recognized and respected by procedures is the need to uphold and 

protect victims‟ rights in the course of criminal trials. Such scholars include Batra
438

 and 

Zedner
439

 being human rights activists and victimologists respectively. 

3.3 Definition of Justice 

As already discussed under the theoretical framework, procedural justice theorists like 

Rawls, Solum and Galligan are all in agreement that justice is fairness and a process is 

fair only if it grants equal opportunities and liberties to the parties in a dispute. Rawls 

emphasizes that it is not enough to grant equal opportunities and liberties, but where there 

exists inequality or disadvantaged people in society; the distribution of available 

resources must be done in such a way as to benefit the least advantaged section of the 

society.
440

 This argument is consistent with the rights theory which argues for the equal 

protection of all human beings.
441

 A fair procedure which leads to a just decision must 

therefore balance and protect rights of parties concerned. The concept of justice as 

discussed in detail under the theoretical framework applies in this section. 

3.4 Defining Procedural Justice 

As discussed under procedural justice theory in chapter one, procedural justice theory 

argues for fairness in the steps that are used to arrive at a decision if the outcome is to be 

viewed as just.
442

  There are two important concepts in the procedural justice arguments 

that must be satisfied for a process to be viewed as just and fair. The first concept is that it 

must of necessity uphold the principle of equal distribution of resources to all involved in 

it.
443

 In this respect, the resources may be construed to mean rights and liberties. 

Therefore, a CSA trial would be viewed as a fair trial according to procedural justice 
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theory, if it safeguards the rights and liberties of accused persons and also ensures that 

CVSA have their rights equally protected during the trial. 

 

The second principle of procedural justice is the difference principle which states that the 

distribution of resources must benefit the less advantaged members of society to bring 

them to an equal level with those more advantaged.
444

 In this respect, my argument is that 

in a CSA trial, the accused persons are already advantaged by the fact that they have 

procedural safeguards in the form of rights to fair trial which are constitutionally 

protected. On the contrary, the classical adversarial court procedure falls short of CVSA 

rights, making them less advantaged in CSA trial as discussed under literature review. 

According to procedural justice and rights theory therefore, for the trial to be just, it must 

be fair to both accused persons and CVSA. In ensuring such fairness, there is need to 

enforce the rights of accused persons in a manner that benefits the less advantaged CVSA 

by striking a balance between the rights of  CVSA and those of accused persons in a CSA 

trial. 

3.5 The Relationship between Substance and Procedure 

Rawls attempted to distinguish between substance and procedure in his notion of justice 

which he analyzed in three levels.
445

 The first argument is that justice is based on a set of 

rules that establish basic rights and duties known to everyone in the society.
446

 Laws that 

declare basic rights are therefore substantive laws according to this notion of justice by 

Rawls. Examples of substantive laws therefore include the ICCPR, UNCRC, 

constitutions, and statutes that declare rights of individuals or groups of people. 

 

Rawls‟ second argument is that justice is the property of the implementation of the 

substantive laws.
447

 He argues that it is not enough to declare rights, but there must be 

provided mechanisms to enforce them. The mechanisms are according to Rawl, referred 

to as rules to be followed in implementing the declared rights.
448

 An example of rules to 

implement rights may be given again as the Kenyan Criminal Procedure Code
449

 since it 
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provides for the procedure to be followed in ensuring that accused persons‟ rights in a fair 

trial are upheld. 

 

The third argument according to Rawls posits that there is need to distinguish the rules 

(substantive laws) and the strategies of implementation. The effectiveness or otherwise of 

the implementation of the rights determines the overall functioning of the court and the 

country‟s judicial system.
450

 The procedures are the strategies for the implementation of 

the rules. The need to be fair if the outcome is to be seen as just whether or not it is 

accepted by the parties is of paramount concern as unfair procedures may lead to unjust 

results.
451

 

 

Rawls‟ third argument is shared by Zappala
452

 who argues that criminal procedure is 

based on the idea that to punish the accused person, the charge must be proved in a fair 

process of discovering the truth through the accurate application and respect of rules of 

procedure. Galligan‟s perception of procedures as means, instruments or mechanisms for 

giving effect to values pertinent to each form of legal process confirms Rawls‟ third level 

of justice notion as strategies of implementing substantive laws. Substantive laws declare 

rights and liberties while procedural laws spell out the steps that are to be followed in 

realizing the rights. Procedural laws are therefore pertinent for the implementation of 

substantive laws. 

 

The distinction between substance and procedure in law may not be very clear as there 

are areas of overlaps.
453

 Whereas some laws provide substance; others provide procedures 

while still others provide both. The distinction is however important in an analysis such 

as this study which looks into various descriptions by different scholars. The importance 

of the distinction is relevant to this study since CVSA have rights to protection through 

the UNCRC, the accused persons have rights under the ICCPR and constitutions, but the 

procedures for their implementation under the adversary system appear to be fair to the 

accused persons but not to CVSA, leading to miscarriage of justice in some cases.
454

 The 
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ICCPR is therefore an example of a situation where substance and procedure are found in 

one legal standard making the distinction between the two almost obscure. Rawls attempt 

to differentiate substance and procedure in law has been advanced further by other 

procedural justice theorists such as Galligan and Solum as discussed in chapter 1 under 

the theoretical framework. 

 

Unfair procedures according to all procedural justice theorists lead to unfair outcomes. 

The main argument is that the purpose of substantive law is directed towards ends and 

goals which are set by legal systems, but usually linked to important values within the 

society.
455

 Procedures must therefore ensure that such values in any society are respected 

if the procedure is to be seen as fair to all those who seek redress through it. Procedures 

have the objective of not only accurate application of substantive law to achieve its 

intended goal, but must respect and uphold societal basic values which influence the 

making of legal standards as the society‟s expression of its intention to protect all its 

members who seek redress through procedures. 

 

Galligan recognized the fact that laws, procedures included, are not static, but dynamic, 

evolving over time and influenced by historical and prevailing conditions at any given 

time.
456

 Subsequently therefore, when they are found to be inadequate or unequal in their 

treatment of those who seek redress through them, then reforms become necessary so as 

to create equality in the process. In this respect, the study argues that as the perception 

about the objective of criminal trials change from the traditional focus of establishing the 

guilt or lack of guilt of the accused person to include victims‟ and international 

community‟s interests, so must procedures be reformed to reflect and accommodate the 

changes as prevailing societal basic values. 

3.6 The Objective of Criminal Procedure 

The purpose of criminal proceedings is to protect the citizen from wrongful treatment and 

wrongful conviction.
457

 The purpose of the criminal trial process is to establish the guilt 

or lack of guilt of the accused person, before those found guilty can be punished.
458

 An 

important feature of the adversarial system is that accused persons are not required to co-
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operate with the investigators or prosecutors in the building up of the case against them. 

That is, investigating and prosecuting authorities, must prove, according to well-

established rules of evidence before court, all the required components of the charge. The 

system is founded on the presumption of innocence and requirement of proof beyond 

reasonable doubt.
459

 Over the years however, the traditional purpose of the criminal 

process has been modified to include the need to balance the interests of victims of crime 

and the community with the liberties of accused persons, so that parties are treated fairly 

as per the rights theory.
460

 

 

Many countries now require criminal trials to not only safeguard the rights of accused 

persons, but also the rights of victims as stipulated in international law.
461

 In England, for 

example, the Human Rights Act 1998 which domesticates the European Convention on 

Human Rights requires the protection of victims‟ rights as human rights as well. The 

ICTY provides another example. Another example is the ICTY which held that in 

ensuring a fair trial, the court process needs not only to consider the rights of accused 

persons, but also interests of the victims and the international community.
462

 

 

The above examples clearly demonstrate that the practice of many states and international 

law now require the balancing of the interests of accused persons on the one hand and 

victims of crime and the society on the other hand. The balancing is particularly required 

in the case of CVSA because of their vulnerability as children. The need for fairness and 

balancing implies that there is need for special procedures in CSA trials which take into 

consideration the special needs of CVSA while safeguarding the rights of accused 

persons. The question to be answered by this study therefore is; within the context of 

procedural justice theory and the rights theory what kind of procedure will guarantee 

fairness to both CVSA and accused persons in CSA trials? This is answered in the 

discussions that follow in this chapter. 
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3.7 Procedural Fairness in Criminal Proceedings 

Procedural justice theorist, Solum argues that procedures must not only be fair, but must 

be known and accepted by both parties to a transaction, if the results of the process are to 

be acceptable to both as fair.
463

 The review of literature in chapter two showed that many 

CVSA do not understand the court procedures and why they have to narrate the intimate 

details of the abuse in court.
464

 The lack of understanding of the court procedures makes 

CVSA describe the court process, especially if it results into an acquittal of the accused 

person as „worse than the abuse itself.‟
465

 

 

Herman and Hirschman observed that some accused persons do commit the offence of 

CSA with full knowledge of the court process and the difficulty in proving the case 

against them since it is their word against the less knowledgeable CVSA.
466

 The lack of 

pre-trial procedures which can ensure CVSA have an orientation of the court and its 

procedures make the criminal process fall short of the requirements of procedural 

justice.
467

 Where the criminal process protects the rights of accused persons without 

balancing with the interests of CVSA, the result is inequality in the distribution of rights 

and liberties contrary to procedural justice and rights theories. It is the lack of a balance 

between the rights of accused persons and concerns for the protection of CVSA which 

results into unfairness in the procedures which in some cases may lead to injustice in 

CSA trials.  

 

Concern about the position of victims in the administration of justice is a reflection of the 

prevailing international community‟s basic values as concerns victims and the universal 

acceptance that their needs are legitimate.
468

 

3.8 Judicial Pronouncements on Balancing the Rights of Accused Persons and 

Victims of Crime (CVSA) 

Courts have appreciated the need to uphold the rights of accused persons in criminal 

proceedings while attempting to protect the interests/concerns of victims of crime, 
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including CVSA worldwide. In his speech at an international forum on International 

Justice, Judge Robinson
469

 pointed out that although the ICTY was obligated to comply 

with the international human rights instruments of fair trial, which the tribunal did, the 

circumstances of the trials, involving mass atrocities and crimes against humanity  against 

a number of witnesses and victims who could not testify without protection, there was 

need to balance the rights of accused persons to fair trial with the concerns of witnesses to 

ensure fairness to both sides. According to Judge Robinson, what is important is that 

witnesses are protected to give evidence and the accused person has an opportunity to 

challenge the evidence produced.  

 

Measures adopted by the ICTY to protect the witnesses/victims therefore had to pass the 

test of fairness for them to be legitimate. Fairness was thus the principal tool in construing 

the ICTY Statutes to ensure protection of witnesses /victims without compromising the 

rights of accused persons. If at the end of the balancing exercise the conclusion is that the 

protective measure is fair, then it is legitimate and meets the test of fairness. 

 

 In 2008 while addressing the question as to whether it is permissible to convict a 

defendant based solely or to a decisive extent on the testimony of one or more anonymous 

witnesses, Lord Bingham summed up the concept of fairness in criminal trials by stating 

that: 

…if in order to do justice, some adaptation of ordinary procedure is called for, 

it should be made, so long as the overall fairness of the trial is not 

compromised.
470

 

 

The contemporary perception by jurists of fairness in criminal trials has slowly grown to 

accommodate flexibility in procedural fairness as indicated by Lord Bingham of the 

House of Lords, Judge Robinson of the ICTY and Lord Diplock‟s celebrated dictum that: 

 

… The respect and protection of fundamental human rights is not to a legal 

system that is infallible, but one that is fair, not necessarily perfect.
471
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Lord Diplock‟s reference to a legal system that respects and protects fundamental human 

rights as one that is not infallible, but fair, is in conformity with the Concise dictionary‟s 

definition of fairness as being just and equitable, which is the essence of procedural 

justice as already discussed.
472

 The concept of fairness in a criminal trial was again 

expressed when Judge Shahabudeen of the ICTY stated that: 

 

…the fairness of a trial need not require perfection in every detail, but the 

essential question is whether the accused person has had a fair chance of 

dealing with the allegations against him/her.
473

 

 

Despite the above liberal approach and interpretation of legal principles and constitutional 

provisions to accommodate emerging need for procedural fairness, there has also been a 

conservative approach aimed at maintaining the status quo of the rights of accused 

persons in criminal proceedings not being limited in any way. In 1981, the Superior Court 

of California state in the USA overturned a magistrate‟s conviction of an accused person 

on the basis that the magistrate allowed CVSA to testify in court with her chair turned 

away from the accused person in contravention of accused person‟s right to be confronted 

by his accuser under the Sixth Amendment of the Constitution.
474

 The Superior Court‟s 

interpretation of the right to confront witnesses was that the confrontation must be face to 

face.  

 

The US Supreme Court equally took conservative approaches to any attempts to limit the 

rights of accused persons in order to protect CVSA, but gradually accommodated the 

need for procedural fairness in CSA prosecutions. In 1988, the US Supreme Court, by a 

majority of six to two judges, quashed a conviction of an accused person on the basis that 

the trial court allowed two thirteen year old CVSA to testify from behind a translucent 

screen which blocked out their view of the accused person, giving him a rather fuzzy 

view of them.
475

 The majority decision held that the accused person‟s right to 

confrontation meant face-to face, not obscured contact in which witnesses could see him 

as well as he saw them. 
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The minority judges argued that the case raised procedural fairness issues and the need to 

protect CVSA. Some of the majority judges were however, willing to accept an exception 

to the rule of confrontation in CSA cases only if it could be shown that such confrontation 

caused undue distress that made CVSA unable to testify, while some majority judges 

could not at all accommodate such limitation of the rights of accused persons. The 

accused person was subsequently set free, but this decision, amongst many others led to 

the use of child psychologists in CSA cases to determine the impact of the abuse on the 

ability of CVSA to testify and the need for special protective court procedures.
476

 

 

In 1990, the Supreme Court took a complete turnabout on the issue of procedural fairness 

to CVSA and the need to limit accused persons‟ rights in CSA prosecutions. The court 

held that it was constitutional to allow CVSA to testify through a live video link, if it 

could be shown that the presence of the accused person would upset the CVSA as to 

make her unable to testify.
477

 The decision attracted many legal commentaries, some 

applauding it while others criticized it as a violation of the accused persons‟ fundamental 

rights to fair trial.
478

 

 

The US Supreme Court confirmed the need to ensure procedural fairness in CSA trials 

when it held that, despite the confrontation requirement, in a case where CVSA was 

unable to testify, the court could properly convict on the basis of a collection of hearsay 

statements, each of which was admissible under some exception to the hearsay rule.
479

 

Courts slowly came to accept that CSA trials are challenging to prosecute under the 

classical adversarial legal system. Subsequently, the courts became flexible to limiting the 

rights of accused persons to fair trials such as right to confrontation, rule against hearsay 

evidence in order to ensure fairness in the trial to both CVSA and accused persons 

through a balancing act, without compromising accused persons rights, while protecting 

CVSA. 
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The situation in Britain as far as limiting the rights of accused persons in fair trials to 

balance the concerns of victims was different and did not present unconstitutionality 

arguments due to the fact that Britain lacks a written constitution.
480

 Not only are the 

distinctive features of the adversarial system virtually without constitutional protection, 

but the courts are ready when circumstances necessitate, to allow significant departures 

from the adversarial system. 

 

As an example, although parties call witnesses in court and examine them, special 

tribunals have at times deviated from the practice and sometimes adopted the inquisitorial 

approach in which the chairman of the tribunal conducts the interrogation of witnesses.
481

 

The British courts are so flexible to the reform of the adversarial system in pursuit of 

procedural justice that although it is the parties to call and examine witnesses, in England 

(not in Scotland), the judge in criminal proceedings has a right to call supplementary 

witnesses not called by the prosecution/defence and may ask supplementary questions to 

any witness in court.
482

 

 

In theory therefore, any aspect of the adversarial system‟s procedures in Britain could be 

changed by Parliament if it is contained in a statute, or by a court decision if found in 

court precedents. In practice however, any such changes must conform to the European 

Convention on Human Rights (ECHR)
483

 which does not give similar unqualified support 

to the adversarial system‟s rights to fair trial as the Sixth Amendment to the US 

Constitution. The ECHR
484

 provides for several minimum guarantees to accused persons 

such as a public hearing, examination of witnesses, in a fair trial, but excludes the public 

and the press in the interest of morality, public order, national security, interest of 

juveniles, protection of private lives, or if in the court‟s opinion, it is necessary to do so in 

special circumstances in the interest of justice. The ECHR therefore expressly provides a 

human rights basis for the limitation of the rights of accused persons in criminal 

proceedings under various circumstances. 
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While attempting to balance fundamental rights and freedoms of both accused persons 

and victims to ensure procedural fairness, the ECHR has ensured there is no compromise 

of the rights of accused persons to fair trial as provided by the ECHR under Article 6. In 

this respect the ECtHR condemned convictions based on witness statements obtained out 

of court which the accused persons had no opportunity to challenge.
485

 However the 

ECtHR emphasized that the accused person‟s right to cross-examine witnesses does not 

insist on the witness being brought to court to give live evidence, but that the prosecution 

can use written statements obtained from witnesses in pre-trial interrogations, provided 

the accused person had an adequate opportunity to challenge and question the witnesses 

either at the time of making the statement or at a later stage in the proceedings.
486

 The 

right to examine witnesses may be satisfied not only by allowing accused persons/counsel 

to put questions to the witnesses as in Britain, but also in the continental system  such as  

France and Germany where the judge or some court official is appointed to put questions 

to witnesses at the request of the accused persons.
487

 

 

In the next section, the study discusses views of contemporary scholars on the question of 

balancing accused persons‟ rights and protection of victims (CVSA included) in a fair 

trial. The discussion analyses arguments on whether or not the rights of accused persons 

to a fair trial can be limited to ensure a balance with the need to protect CVSA.  

3.9 Limitation of Accused Persons‟ Rights in Criminal Proceedings 

There is no consensus amongst scholars as to the extent to which the rights of accused 

persons may be limited to accommodate the protection of victims of crime, or indeed 

whether there should be any limitation at all. Some rights theorists agree that the rights of 

accused persons must be balanced with those of victims since both are human rights and 

indivisible.
488

 Others maintain that accused persons‟ rights are superior to those of 

victims and so any attempts to protect victims are secondary to the rights of accused 

persons and where any conflict occurs, the accused persons‟ rights prevail.
489

 This section 

analyzes views of various scholars on this vital aspect of this study. The first section 
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analyses supportive views while the second section deals with opposing views on the 

debate of balancing accused persons‟ and victims‟ rights. 

3.9.1 Arguments in support of the Limitation of the Rights of Accused Persons in 

Criminal Proceedings 

Fairness to victims and witnesses of crime can be accomplished through procedural 

fairness without jeopardizing fairness to accused persons.
490

 The truth seeking purpose of 

the criminal trial can best be achieved by modifying the orthodox adversarial trial where 

its rigours impede that objective (as in cases of CSA).
491

 Judge Jackson argues that 

protecting witnesses need not be at the expense of accused persons and there is no need 

for choosing either the accused persons‟ or victims‟ rights over the other as the two are 

not in competition.
492

 

 

While appreciating that it is not possible to make the criminal proceedings entirely stress 

free for CVSA, it is however important to note that the very nature of CSA makes the 

experience of narrating the abuse to court agonizing. Procedural reforms to enable CVSA 

testify is the only way of ensuring justice for both accused persons and CVSA. The 

classical adversarial court procedures were not developed with the possibility of child 

victims‟ as participants in the process.
493

 

 

While referring to the set of procedural rights of victim participation in the ICC process 

under the Rome Statute
494

 and Rules of Procedure and Evidence (RPE),
495

 Zappala 

supports the notion of victim interest protection and adds that there is nothing prejudicial 

per se to the rights of accused persons in allowing victims to participate in the 

international criminal process.
496

 Zappala however raises concern about apparent 

ambiguities in the ICC Statute and lack of clarity as to the procedural model adopted by 
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the court.
497

 Probably the expectation would have been to choose between the adversarial 

or the inquisitorial models of criminal procedure.
498

 However, both models have their 

own disadvantages
499

 and leaving the model open gives the judges an opportunity to draw 

from each model what is beneficial to the ICC in balancing the rights of accused persons 

and measures to protect victims. There is lack of clear provisions in the RPE as to how 

victims should present their evidence in court and the extent of their participation.
500

 In 

Zappala‟s opinion, this may lead to the violation of the rights of accused persons since 

judges are left with the sole responsibility of determining appropriate measures of victim 

participation that are consistent with the rights of accused persons.
501

 

 

Although Zappala‟s argument invalid, leaving judges to exercise their discretion in 

determining how and to what extent the measures to protect victims is a good practice in 

promoting development of jurisprudence.
502

 This is important since it is the first time that 

victims‟ rights to participate in an international criminal process are recognized.
503

 

Besides, it may not have been possible to envisage all ways in which victims may present 

their evidence considering the varied offences and types of victims that may appear 

before the court.
504

 In addition, the ICC has an appellate chamber where possible 

violations of the rights of accused persons can be challenged.
505

 

 

Another argument by Zappala is that legal uncertainty about the exact nature and extent 

of victims‟ participation has in practice seen some judges of the ICC being reluctant to 

recognize the primacy of the procedural rights of victims‟ participation.
506

 In some cases 

this weakens victims‟ participation in the process.
507

 Zappala‟s concern is that the grey 

area of the status of a witness and that of a victim further complicates the notion of victim 

participation in situations where it is not clear if one is both a witness and a victim.
508

 

This leads to double status which may present situations of possible conflict with the 
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rights of accused persons in an attempt to protect victims.
509

 The other concerns raised by 

Zappala are rights of victims in light of the principle of due process.
510

 The primacy of 

the rights of accused persons, victim participation and the right to expeditious trial are yet 

other concerns in protecting victims.
511

 In addition, the presumption of innocence, the 

right to a fair trial and principle of equality and the right to be heard by an independent 

and impartial tribunal are areas of concern in protecting victims of crime.
512

 

 

In addressing each of the above concerns as possible areas of conflict, Zappala argues that 

what is needed is fair balancing of the rights of accused persons with the measures of 

protecting victims.
513

 This can be achieved by recognizing that there is no competition 

amongst the two and by giving the accused person adequate opportunity to challenge 

evidence against him/her.
514

 Zappala applauds the idea of victim protection as a step in 

the right direction.
515

 This calls for the act of delicate balance in respect of the protection 

of accused persons‟ rights in the process.
516

 In order to ensure no conflict occurs in 

protecting victims while safeguarding accused persons‟ rights, Zappala urges for clarity in 

the mode and boundaries of victim participation in light of the accused persons‟ rights.
517

 

Any potential conflict area must recognize the fact that the purpose of the criminal 

procedure is to establish the guilt/innocence of the accused person, while protecting 

his/her rights in the due process.
518

 The criminal process, in protecting the rights of 

accused persons needs to ensure protection of victims‟ interests as provided by the Rome 

Statute.
519

 

 

As regards the primacy of the rights of accused persons, the argument is that accused 

persons‟ rights and victims‟ rights are both human rights which need to be treated equally 

in conformity with the rights theory.
520

 Both accused persons and victims are entitled to 
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equal treatment and protection of the law under the Constitution of Kenya.
521

 The right of 

accused persons to a fair trial is recognized and protected by the same Constitution
522

 and 

so is the fact that children are vulnerable and need special protection. Courts must give 

children an opportunity to be heard while children‟s best interests must be the guiding 

principle in decision making in matters affecting them.
523

 Both the accused persons‟ right 

to fair trial and need to protect CVSA are therefore constitutional rights under the 

Constitution of Kenya. The courts must ensure that neither is compromised in the interest 

of the other, for that is the essence of striking a delicate balance.
524

 

 

As far as the accused persons‟ right to an expeditious trial is concerned, the possible 

conflict can be contained since the judges are deemed to be in control of the trial 

process.
525

 Any application or measure that may cause delay of the proceedings needs to 

be decided on a balance of the interests of both victims and the accused persons.
526

 One 

such balancing act, according to Zappala, is releasing the accused person on bail pending 

trial to mitigate the effects of the delay if the accused person is in custody.
527

 However, 

such a release of the accused person on bail should attach conditions that protect victims 

from intimidation or interference with the victim or the trial process.
528

 It is important that 

the court ensures the safety of victims as the accused person is released on bail.
529

 

 

As regards the accused persons‟ right to be heard by an impartial tribunal, Zappala argues 

that when judges actively get involved in the truth seeking process like the one at the 

ICC, where they can question witnesses and make protective orders, they may at times be 

seen not to be impartial.
530

 The most important test for impartiality is fairness to both the 

accused persons and victims, while ensuring that the accused persons have every 

adequate opportunity to challenge any measure taken by the court in protecting 

witnesses.
531

 As Lord Diplock,
532

 Judge Robinson
533

 and Judge Shahabudeen
534

 all 
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observed, what is important in a fair trial is that the accused person has an opportunity to 

adequately challenge any evidence against him/her. 

 

One last concern raised by Zappala is the principle of presumption of innocence in the 

light of victims‟ right to participate in criminal proceedings.
535

 Zappala clarifies that there 

is no conflict at all between the presumption of innocence and victims‟ procedural rights 

since the Rome Statute expressly states that the burden of proof is on the prosecution and 

no reversal of the burden is envisaged or allowed.
536

 Victims‟ participation or measures 

protecting victims cannot in any way alter such a fundamental principle of criminal 

proceeding which remains as a hallmark of justice.
537

 Zappala concludes by dispelling the 

notion that victims‟ rights can compromise the rights of accused persons in criminal 

proceedings.
538

 Instead Zappala argues for progressive development of procedural 

reforms to ensure justice for both victims and accused persons.
539

 Zappala‟s view since it 

gives room for development of jurisprudence that balances the rights of both CVSA and 

accused persons. 

 

While Zappala supports the supremacy of the presumption of innocence as do many other 

scholars, not all scholars share the same view. Kamlasabayson,
540

 while not directly 

attacking the age old presumption of innocence argues that if not properly approached, 

the presumption of innocence could cause injustice to victims.
541

 The presumption of 

innocence makes the criminal process focus on the guilt/innocence of the accused, while 

placing a heavy burden of proof beyond reasonable doubt on the prosecution.
542

 The 

subject of inquiry, the accused person does not have a role in the discovery of the truth 

due to the right to remain silent.
543

 Kamlasabayson is however quick to point out that he 
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does not criticize the presumption of innocence for the sake of it.
544

 Kamlasabayson‟s 

criticism is a demonstration that the presumption of innocence without a corresponding 

right of victims to seek effective justice for the wrong done to them, invariably leads to a 

miscarriage of justice in some cases.
545

 

 

According to Kamlasabayson, the Sri Lanka CJS which is adversarial in nature is tilted in 

favour of the accused person who has constitutional safeguards as to fair trial rights.
546

 

The victims of crime however have no sufficient and effective legal provisions to deal 

with their concerns and the lack of it in the constitution.
547

 He however argued that 

although the Sri Lanka constitution does not provide for victims‟ rights, the state has an 

inherent duty to protect all citizens and their property.
548

 Victims of crime (read CVSA) 

therefore have legitimate claim for a criminal process that enables them to express their 

experiences as victims.
549

 Likewise, witnesses of crime need to be protected in order for 

the state to carry out its protective role of punishing the guilty.
550

 

 

Kamlasabayson was concerned that victims play two important roles in the CJS yet their 

concerns are not properly addressed.
551

 The first is that the victim is the person injured by 

the crime committed and so suffers personal injury, but in exposing the crime, enables the 

state to carry out its function of maintaining law and order.
552

 Victims are therefore in 

most instances also witnesses of crime and so the state must protect them.
553

 

Kamlasabayson particularly singled out victims of sexual abuse, especially children as 

being in need of special consideration in the criminal process.
554

 When children testify 

under the adversarial trial procedure, they undergo secondary institutionalized re-

victimization by the CJS.
555

 He concludes that the CJS is permeated by the notion of 

balance as to ensure that no innocent person is unfairly prosecuted or convicted.
556
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Kamlasabayson‟s argument is that the CJS should strike a balance between the interest of 

victims and accused persons.
557

 

 

Another proponent of the balancing between the rights of accused persons and those of 

victims is O‟Connell. This author recognizes the fundamental freedoms and liberties of 

the accused persons, but notes that victims have for a long time been the „forgotten party‟ 

in criminal justice.
558

 He argues that the recognition of victims‟ rights is a new 

development aimed at making victims integral players in the criminal process.
559

 Since 

victims‟ rights are not readily seen as human rights, there is a disconnect in the debate 

about victims‟ rights and the belief that such rights may interfere with accused persons‟ 

rights.
560

 

 

O‟Connell traces accused persons‟ rights to the Magna Carta
561

and argues that the case 

set out two important principles of justice. The first principle is that no one should be 

denied justice, including victims.
562

 The second principle is that if a presumed right is 

ignored or dispensed with, appropriate action should be taken to restore it.
563

 In this 

respect, O‟Connell argues that crime is a violation of victims‟ human rights.
564

 

Consequently, steps must be taken to ensure their access to justice which they are entitled 

to on an equal basis as the accused persons.
565

 

 

O‟Connell emphasizes that to allow supremacy of accused persons‟ rights over those of 

victims‟ is to perpetuate inequality in the administration of justice.
566

 This argument is 

consistent with the rights theory as argued by Miller.
567

 In recognizing the fact that the 

UNDBPJVCAP which declares the rights of victims is only a guideline on victim‟s rights, 

O‟Connell argues it should be treated by courts in the same way as other international 
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human rights instruments since it was adopted by the United Nations High Commission 

for Human Rights.
568

 This view is also expressed in other human rights instruments on 

fair treatment of victims.
569

 Indeed O‟Connell argues that the international recognition of 

the need to provide justice to victims of crime is one of the objectives of setting up the 

ICC without prejudice to accused persons‟ rights to a fair trial.
570

 He concludes that 

balancing of victims‟ rights with those of accused persons is the beginning of 

transformation towards a fair system that recognizes the interests of both accused persons 

and victims.
571

 

 

Victims have also added their voice to the need for fair treatment in the administration of 

justice by balancing their interests with the rights of accused persons in accordance with 

the rights theory. According to research carried out by Young,
572

 Wemmers,
573

 Erez and 

Roberts,
574

 victims want their rights recognized to the same extent as those of accused 

persons. They want a judicial process that treats them with respect and dignity.
575

 They 

want to be informed of the process and their role in it.
576

 They want to be enabled to 

effectively communicate their concerns.
577

 

 

According to Samantha, the traditional adversarial system‟s trial procedures must be 

reformed to balance the rights of accused persons with the rights of CVSA, since children 

were not anticipated as actors in the administration of justice.
578

 A balancing act is 

therefore necessary to ensure fair procedures that can assist CVSA in the recovery 

process as opposed to re-victimizing them.
579
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3.9.2 Arguments Against the Limitation of the Rights of Accused Persons in 

Criminal Proceedings 

The debate on balancing accused persons rights with those of victims is not complete 

without views of those who oppose any attempts to limit the rights of accused persons. 

One such critic is Berlins who argues that the criminal justice system has two sides in a 

trial.
580

 On the one hand is the state, represented by the prosecution and on the other hand 

is the accused person.
581

 Berlins points out that the victim is not and should not be a 

separate entity with a separate say since their needs, whether cross-examination of 

witnesses or any other can be represented through the prosecution.
582

 

 

Berlins emphasizes that the role of victims in a criminal process is that of a witness of 

crime on the side of the prosecution.
583

 To give victims a more central role, is in Berlins‟ 

view, an act of „unbalancing the scales of justice against the accused person.
584

 According 

to Berlins, this results into unfair contest with the prosecution and victim on one side and 

the accused persons on the other.
585

 Berlins‟ argument is that this may result into a 

possibility of more innocent accused persons being wrongly convicted.
586

 He concludes 

that any attempt to limit the rights of accused persons by involving victims in the criminal 

process other than as witnesses, amounts to a „tripartite procedure‟ on a trial system 

meant for two parties only.
587

 

 

Some measures taken in Britain to protect victims have been viewed as giving false hope 

to victims while eroding important protection for accused persons.
588

 The critics argue 

that such measures to accommodate victims which include allowing evidence of previous 

misconduct, changes in hearsay rule and the rule against double jeopardy
589

 have not 

enhanced victims‟ interests while pushing the accused persons away from the centre of 

the criminal proceedings. Lifting the restriction on allowing evidence of previous 

misconduct according to the critics, ignores the fact that judges may be unduly prejudiced 
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by such information.
590

 In addition, the evidence may be used to strengthen weak cases 

against accused persons by the prosecution and the police may unwisely arrest the usual 

„suspects.‟
591

 

 

The relaxation of the rule against double jeopardy allows for a retrial where an appellate 

court finds that there is new compelling evidence.
592

 This change is criticized on the 

ground that if the appellate court finds the new compelling evidence credible, then 

chances of a lower court acquitting the accused persons are limited. The hearsay rule, 

according to the critics, waters down the very essence of oral evidence and need to test its 

credibility, thereby making it easier to convict innocent people.
593

 They maintain that 

accused persons must remain at the centre of the criminal proceedings since the primary 

function of the criminal justice system is the conviction and appropriate punishment of 

the guilty and acquittal of the innocent, while the secondary aim is to ensure minimal pain 

caused to those involved.
594

 While the critics may have sound arguments about the need 

to ensure only guilty persons are convicted and punished, what is important in a fair trial 

is that whatever measures taken to protect the interests of victims, the accused persons 

must be given adequate opportunity to challenge evidence adduced against him/her. 

 

The argument is that the accused person is the one whose conduct is being investigated 

and faces the possibility of a conviction with serious consequences. In their view, any 

measures that make it easier to convict innocent persons do not serve the interest of 

victims and must be avoided. The accused person must remain innocent until proven 

guilty and the prosecution must discharge the burden of proof beyond any reasonable 

doubt.
595

 Any other additional function of the criminal justice system must respect the 

rights and need to protect accused persons and ensure that the high standards and 

threshold of criminal trials are not undermined. This argument relegates the protection of 

the rights of victims as secondary to those of accused persons, whereas what is needed is 

a balance between the two to ensure fairness to both accused persons and victims 

according to the rights theory. The argument also ignores the fact that procedures should 
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reflect societal values of protecting the vulnerable and respecting the rights of all who 

seek legal redress as argued by Galligan, Bentham and other procedural justice theorists 

in this chapter. 

 

Evers, one of the strongest critics of erosion of accused persons‟ rights in sexual offence 

trials, argues that measures taken by the Australian government and courts to protect 

victims of sexual abuse have in fact overprotected them.
596

 The protection of victims has 

made the accused persons vulnerable to conviction hence the need for a rebalancing of the 

rights of accused persons and victims of sexual violence to ensure justice and fairness to 

both. Evers argument is based on reforms that prevented the admissibility of evidence of 

past sexual activities of victims.
597

 The argument is that the judicial and legislative 

enthusiasm, media publicity and public sympathy have resulted into undue erosion of the 

rights of sexual offence suspects. 

3.10 CSA Trial and Procedural Justice 

There are many arguments by different scholars on the balancing of accused persons 

rights with those of victims, but Beijer and Liefaard are more specific on the balancing of 

the rights of CVSA and those of accused persons considering both the positive and 

negative implications of child witness protective measures.
598

 They argue that Article 12 

of the UNCRC gives CVSA the right to be heard in matters affecting them which 

therefore implies that they must be heard under child friendly procedures in an 

environment that is not hostile or intimidating. The procedure should enable them to 

present their views articulately by being active participants in the criminal proceedings as 

elaborated by the 2005 UNGJMCVWC, as discussed in detail in the procedural justice 

framework for CSA trial at the end of this chapter. 

 

Beijer and Liefaard also argue that the General Comment No.12 of the UN Committee on 

the Rights of the Child
599

 further emphasizes the fact that member states are obligated to 

take appropriate measures to ensure that child victims and witnesses testify under child 
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friendly procedures. The state obligation and CVSA right to be heard under the UNCRC 

therefore necessitate the balancing of accused persons‟ rights to fair trial with CVSA right 

to be heard and participate in criminal proceedings. They conclude that measures to 

protect CVSA while testifying such as video link should be viewed, not as competing 

against the rights of accused persons, but as measures to enhance the truth seeking 

process of establishing the guilt or innocence of the accused. This enables CVSA to tell 

their story of the abuse and give their views which can only be respected if the process 

treats them with dignity.  

 

In CSA cases therefore, procedures must meet the test of whether they can effectively and 

efficiently lead to the implementation and enforcement of rights declared by substantive 

laws through accurate application of rules within society‟s social context of what 

constitutes basic values.
600

 Some basic societal values directly relevant to the trial of CSA 

include non-discrimination, fair distribution of resources, equality and respect for other 

peoples‟ rights.
601

 

 

The society values children and recognizes their vulnerability and need for special 

protection as expressed through the UNCRC,
602

 ACRWC
603

 the Constitution of Kenya 
604

 

and the Children Act.
605

 CSA trial procedures need to recognize and respect, not only the 

need to protect innocent people accused of CSA, but must also reflect and respect the fact 

that CVSA are children, vulnerable and need special protection by the procedures when 

they testify in court.
606

 

 

Both substantive and procedural laws are concerned about fair treatment of individuals 

who seek redress through them.
607

 Procedures are therefore fair if they ensure fair 

treatment of all those who stand to benefit from fair treatment or lose from unfair 

treatment.
608

 Both the accused persons and CVSA have claims in procedures and stand to 
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benefit or lose depending on the applicable procedures.
609

 Both of them must as of 

necessity be treated fairly by fair procedures which give each equal opportunity to be 

heard.
610

 Procedures must therefore guarantee the rights of both CVSA and accused 

persons in order to avoid a mistaken application of the law that may deny benefits to 

either party.
611

 Such a denial may be detrimental to the society, taking the form of what 

Galligan calls loss of confidence in the ability of the judicial process to treat everyone 

fairly.
612

 

 

All procedural justice theorists are in agreement that legal processes are about fair 

treatment and that procedures are fair to the extent that they ensure fair treatment to all 

affected by them. This consensus is best captured by Hart who observed: „…justice is 

concerned with how different classes of individuals in society are treated.‟
613

 

 

As far as procedural fairness is concerned, the fact that legal standards declare rights of 

certain members of the society indeed confers to the same members procedural rights to 

enforce their entitlements under the recognized rights. Therefore, not only do accused 

persons have fair trial rights under the ICCPR and other international, regional and 

domestic human rights instruments, they have procedural rights as well to enforce the fair 

trial rights. In the same line of argument, CVSA not only have rights under legal 

standards such as UNCRC, ACRWC and domestic human rights instruments, they 

equally have entitlements to procedural rights without which they cannot enforce their 

substantive rights. 

 

In order to ensure fair treatment of both accused persons and CVSA in a CSA trial, 

procedural justice dictates that there is need to balance the rights of accused persons and 

those of CVSA. The balancing action was endorsed by the Supreme Court of the United 

States when it ruled that „due process of law requires that the proceedings shall be fair, 

but fairness is a relative, not an absolute concept.‟
614

 It is fairness with reference to 

particular conditions or particular results. This decision appeared to confirm that 

procedures must recognize and respect prevailing basic values of any society in which 
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they apply. This is also in conformity with the Vienna Convention on The Law of 

Treaties
615

 which supports contextual interpretation of conventions and demands that all 

human rights be treated equally.
616

 In the context of the study, accused persons‟ rights are 

human rights and so are CVSA rights in administration of justice. Both must therefore be 

accorded equal treatment and respect, by protecting and promoting them as required by 

the Vienna Convention and in conformity with the rights theory. 

 

In order to ensure fairness to all parties in criminal proceedings, Solum‟s arguments on 

procedural justice as discussed in chapter one provide an avenue for ensuring a balance 

between the rights of accused persons and the need to protect CVSA. Solum identified 

three antecedents namely participation (having a voice), dignity and the trust that the 

judicial authority is concerned with one‟s welfare.
617

 Whereas participation has to do with 

an opportunity given to the parties in a transaction to state their best case in a conducive 

environment, it reaffirms the right of CVSA to express themselves and be heard in 

matters involving them as stated by the UNCRC. The dignity antecedent conforms to a 

child‟s right to be treated with respect and dignity,
618

 while the welfare antecedent 

directly expresses the best interest
619

 of the child principle under the UNCRC. 

 

Solum‟s four applications of the participatory model discussed in chapter one is relevant 

to this study. The first interpretation, the game interpretation is applicable in so far as it 

requires that a transaction must follow laid down rules, based on the assumption that „the 

playground is even.‟ The shortcomings of prosecuting CSA under the classical adversarial 

system must therefore, according to the game interpretation be addressed before the game 

starts to ensure all parties have equal resources. In CSA trial therefore, the vulnerability
620

 

of the CVSA needs to be taken into account if the trial process is to be seen as fair. 
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The second application, the dignity interpretation reiterates the dignity principle
621

 as 

provided by the UNCRC. The third application is the satisfaction interpretation which 

states that a process is fair if it provides an opportunity for parties to participate with the 

greatest level of satisfaction, such that even the loser accepts the outcome as a result of a 

fair process.
622

 The fourth application is the discourse interpretation which argues that an 

outcome of a process is fair and just only if it provides an ideal communication situation 

where parties can give their best evidence without intimidation or fear.
623

 The classical 

court procedure is, according to many scholars, not an ideal forum for CVSA to narrate 

their evidence confidently and coherently and as such may not be suitable for the trial of 

CSA.
624

 

 

The conceptualization of procedural justice in the trial of CSA cases therefore is that the 

procedure adopted should not only ensure procedural fairness to accused persons (for that 

is the traditional essence of fair trial rights and procedures), but it must also incorporate 

principles that ensure fairness to CVSA as well. The principles of fairness in the context 

of procedural justice can be summarized as, equality of liberties and differential 

principles, the best interest of the child, dignity and participation principle which ensures 

that the rules of procedure are known and acceptable to all parties who participate in the 

proceedings to their best satisfaction in a conducive environment that enables them to 

give their best evidence devoid of fear or intimidation. 

 

Procedural justice‟s differential principle which argues that less fortunate members of 

society should benefit from the distribution of resources (rights/liberties) is supported by 

the psychoanalytic theory which explains the vulnerability of CVSA to CSA.
625

 The 

theory explains why CVSA at times may not even know that they are sexually abused, 

especially at the stages referred to by Freud as oral, anal, phallic and latency.
626

 At these 

stages, CVSA do not have a properly developed super ego that alerts them that the actions 

by the accused persons amount to CSA.
627
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The explanation offered by the psychoanalytic theory is further supported by Marty
628

 

who argues that the mode of trial should take into consideration the nature of the crime. 

Herman and Hirschman found that CSA is a crime mostly committed in secret away from 

the „public eye‟ and so its prosecution may need to take into consideration the secret 

nature of its commission and subsequent difficulty in proving the same.
629

 Both 

psychoanalytic theory and procedural justice theory converge at the point of the need for 

procedures that leave the CVSA feeling relieved of the trauma caused by CSA. Whereas 

the psychoanalytic theory argues that procedural fairness in court is important as a 

therapy to the CVSA, procedural justice theorists see the fair procedures as a satisfactory 

forum for the CVSA to tell their story to the judicial authorities in the hope that they will 

be believed and their welfare will be taken into consideration.
630

 

 

According to the labeling theory as discussed in chapter one, the society labels 

individuals or acts as deviants while the same may not inherently be so.
631

 Labeling of 

CSA and CVSA as deviant behaviour and deviants respectively may in some cases invite 

social stigma on the CVSA and their families.
632

 When this occurs, the CVSA may not be 

willing to testify, or in cases of incest, the family may impress upon the CVSA to 

withdraw the case to avoid family embarrassment.
633

 The labeling theory therefore 

explains the difficulties that CVSA encounter while testifying under the classical 

adversarial court system and the consequent challenge of prosecuting CSA under the 

same system.
634

 

 

Arguing that labeling has a devastating effect on a person‟s consequent action, Marty 

notes that the classical adversarial court procedures disable those already labeled as 

deviants from active participation in the process.
635

 The challenges in prosecuting CSA as 

explained by both the psychoanalytic and labeling theories therefore necessitate fair 

procedures in the context of procedural justice, to enable both accused persons and CVSA 

to participate in the process satisfactorily. In recognition of the challenges faced in 
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prosecuting CSA under the classical adversarial system, striking a balance between the 

rights of accused persons and CVSA according to the rights theory ensures fair 

procedures.
636

 However, fair procedure is not an end in itself, but a means towards the 

achievement of the goals of substantive laws.
637

 

 

3.11 Human Rights Approach to Administration of Justice in CSA Cases 

In recognizing this fact, the United Nations issued a guideline in 2005 on how child 

victims and witnesses should be treated by the CJS when they appear as victims or 

witnesses in the criminal trial process. Known as the United Nations Guidelines on 

Justice Matters Involving Child Victims and Witnesses of Crime (UNGJMCCVWC), the 

guideline is not binding on member states of the United Nations since it is merely a 

guideline and not a convention. However, it provides persuasive basis of protecting 

CVSA. The UNGJMCCVWC provides six principles which must be observed in any trial 

process involving children either as witnesses or victims of crime namely: dignity, non-

discrimination, best interest of the child, protection, harmonious development and the 

right to participation. 

 

The dignity principle recognizes that children are unique and valuable human beings with 

their individual dignity, special needs, interest and privacy which should be respected and 

protected. The dignity principle is consistent with CVSA‟s right to dignity under the 

UNCRC
638

 and Solum‟s dignity interpretation
639

 of procedural justice theory. 

 

Non-discrimination principle provides that children have a right to be treated fairly in the 

criminal process regardless of any factor that may attract discrimination towards them. 

The principle is consistent with procedural justice argument
640

 on fair treatment of parties 

as well as a child‟s right to non-discrimination
641

 under the UNCRC. 

 

According to the best interest of the child principle, every child has the right to have his/ 

her own best interests given primary consideration in matters that affect them and that 

their welfare should be paramount in making any decision. This principle reflects a 
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child‟s best interest rights under the UNCRC
642

 and procedural justice argument that fair 

procedures must benefit the less advantaged.
643

 

 

The Protection principle provides that every child has a right to life and survival and to be 

shielded from any form of hardship or process that may result into their psychological, 

mental and emotional anguish. This principle reflects a child‟s right to protection
644

 in the 

judicial process and Solum‟s discourse interpretation
645

 of procedural justice. 

 

According to the harmonious development principle, every child has a right to a chance 

for harmonious development and must be protected from any process that may interfere 

with their harmonious development. This principle is a reflection of a child‟s right to 

protection from any activity that may negatively affect their development and Solum‟s 

procedural justice game interpretation
646

 which requires that the rules of the game must 

be known and accepted by each party so as to ensure a level playing ground. It is also 

consistent with the satisfactory interpretation
647

 of Solum‟s procedural justice model. 

 

The right to participation principle provides that every child has the right to express their 

views in any matter affecting them in the judicial process. Such views must be taken into 

account depending on the child‟s age, intellectual maturity and evolving capacity. This 

principle is consistent with a child‟s right to express their views which must be taken into 

consideration in making a decision in a judicial process. 

 

The principles discussed above are in conformity with Solum‟s procedural justice 

participatory model which identified the game, dignity, satisfaction and discourse 

interpretations as being key to any fair and just process.
648

 The provisions of 

UNGJMCCVWC are therefore within procedural justice arguments on fair procedures in 

a trial process. From the study‟s conceptualization of justice, fairness and procedures 

under this chapter, the study develops a procedural justice framework for CSA trial within 

the context of procedural justice as discussed in the following section. 
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3.12 Procedural Justice Framework for CSA Trial 

While attempting to protect the rights of CVSA, the protective measures undertaken by 

the courts should not infringe on accused persons‟ rights to fair trial and should ensure 

that the accused persons are given adequate and appropriate opportunity to challenge any 

evidence against them. This study envisages a procedural justice framework that balances 

the rights of accused persons with those of CVSA. Based on the discussions in this 

chapter so far, the study develops a procedural justice framework for CSA trial which 

should possess five characteristic features. These are: Protection of the rights of accused 

persons to a fair trial, detailed pre-trial investigation, an expanded role of the judge in the 

trial, human rights approach to administration of justice and procedural mechanisms for 

victim protection. The characteristic features are discussed in details as follows; 

3.12.1 Protection of the Rights of Accused Persons to a Fair Trial 

The right to a fair trial ensures that the accused person is protected against arbitrary use of 

power by the state in the prosecution process.
649

 It ensures that the trial process upholds 

the rule of law and the outcome of the process is fair.
650

 The fair trial rights are contained 

in the ICCPR,
651

 ECHR,
652

 ACHR,
653

 ACPHR
654

 and most countries‟ constitutions. The 

accused persons‟ rights in a criminal trial is synonymous with the trial process itself. It 

has over the centuries gained international recognition through codification in various 

international instruments, following several years of implementation and practice. As 

early as 1789, the French Declaration of the Rights of Man provided for the presumption 

of innocence and prohibited the arbitrary arrest and detention of citizens, unless as 

authorized by law.
655

 In 1791, the United States, through the 6
th

 Amendment to the United 

States Constitution, provided that any person accused of any criminal conduct has a right 

to a speedy and public trial by an impartial jury. In addition, the person has a right to be 

informed of the nature and cause of the charges against him/her, to confront witnesses 
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and cross examine them. Further the person has a right to have a compulsory process of 

obtaining one‟s own witnesses and a right to assistance of a defence counsel.  

 

Protection of the Right to a Fair Trial by the UDHR, ICCPR, ECHR 

The right to a fair trial has a long history and has to a large extent retained its original 

form over the years.
656

 This is indicative of its universal character and status as an 

important rule of customary international law.
657

 Codified in the UDHR
658

 after the 

Second World War, the right to a fair trial is today clearly defined in the ICCPR.
659

 The 

ICCPR provides for the basic right to a fair trial, presumption of innocence, minimum fair 

trial rights in criminal proceedings, prohibition of double jeopardy and the right to review 

of sentence/conviction by a higher court.
660

 The right to a fair trial is a most extensive 

human right enshrined in more than one article by most human rights instruments.
661

 It is 

one of the most litigated human rights and has attracted substantial case law on its 

interpretation as a fundamental right to accused persons in the criminal trial process.
662

 

The United States Supreme Court has emphasized that the right to a speedy trial is a due 

process right that must be upheld in all criminal trials.
663

 

 

The central goal of the rights of accused persons to a fair trial is to ensure proper 

administration of justice.
664

 So important is the right of accused persons in a criminal trial 

that the judicial body/tribunal presiding over a case must be competent, independent and 

impartial in order to administer justice fairly.
665

 The fairness of such judicial bodies has 

been challenged by concerned human rights monitoring organs whenever there is reason 

to believe that the criminal process is not fair and the rights of accused persons have been 

violated. 
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As an example, the right to be heard in person is guaranteed by Article 6(1) of the 

European Convention on Human Rights (ECHR). In protecting the right to be heard, the 

ECtHR held that the Supreme Court of Norway violated an applicant‟s right to be heard 

in person when it gave a new judgment, convicting and sentencing the applicant, without 

summoning or hearing him in person, despite the fact that the Supreme Court proceedings 

showed a public hearing in which the applicant was represented by a counsel.
666

 

According to the ECtHR, the Supreme Court of Norway was under a duty to take positive 

measures to summon the applicant and hear evidence from him directly in person before 

passing judgment. The case demonstrates the seriousness with which the accused persons‟ 

rights in a criminal trial are treated by judicial and human rights bodies. 

 

Smith, writing on the importance of the evidentiary rules of the classical adversarial legal 

system, in protecting innocent people from the serious consequences of jail, points out 

seven fundamental principles of a fair trial in any criminal procedure.
667

 The principles, 

not listed in any order of priority are; the presumption of innocence, the right to silence, 

the passive role of the trial judge, oral evidence, the burden of proof, the standard of proof 

and the right to cross-examination by an accused person either in person or through a 

lawyer.
668

 The right to a fair trial as already discussed is amongst the principles pointed 

out by Smith and recognized not only in international instruments, but by many 

constitutions as well.
669

 

 

In yet another example of the importance attached to fair trial rights, a report by Human 

Rights Watch (HRW)
670

 criticized the Bolivian government for gross human rights 

violations based on a law
671

 passed by the Bolivian Parliament in March 2010, allowing 

retroactive prosecution of leaders for corruption cases allegedly committed before the 

passing of the law. This was contrary to the freedom from ex post facto laws and 
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retroactive application of heavier penalties than those that could be imposed when the 

crime was committed.
672

 The same law
673

 also allowed for the prosecution of suspects in 

absentia contrary to the right to a fair trial that accused persons must be present during 

their trial in order to defend themselves. 

 

So concerned is the international community about the rights of accused persons that in 

October 2010, the Inter-American Court of Human Rights
674

 found Bolivia responsible 

for multi-violations of human rights of suspects who disappeared during the military 

dictatorship of Hugo Banzer in the early 1970s.
675

 The ECtHR, the top judicial body 

responsible for the protection of basic human rights and freedoms in Europe, also found 

Turkey responsible for gross violations of accused persons‟ right to fair trial in 126 out of 

356 cases in the year 2009 which were too prolonged as to violate the right to a speedy 

trial.
676

 This amongst many other incidences highlights the importance of safeguarding 

the accused person‟s rights in the criminal process. 

 

Protection of the Right to a Fair Trial by the ACHPR 

The African Charter on Human and Peoples Rights (ACHPR), adopted by the 

Organization of African Union (as it was known) in 1981, also provides for fair trial 

rights under Article 7. However, unlike the ICCPR, UDHR and ECHR, Article 7 of the 

ACHPR does not expressly refer to the relevant components of a right to a fair trial. 

However, when Article 7 and Article 60 of ACHPR are read together, it is clear that the 

provisions are to be interpreted broadly to include other components of fair trial as 

contained in the UDHR, ICCPR and other international instruments. 

 

Suffice it to say at this stage that accused persons‟ right to a fair trial is so well 

established as a cardinal rule of criminal procedure to which no derogation is permitted 
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except where derogation is provided by the constitutions of various countries in times of 

public emergency. A fair procedural justice trial in CSA must therefore safeguard the 

rights of accused persons. In chapter four, the study examines the constitutionality of 

limiting accused persons‟ rights in order to ensure a balance with CVSA rights. 

3.12.2. Detailed Pre-Trial Investigation 

The second important characteristic feature of the procedural justice framework for CSA 

trial is an elaborate pre-trial investigation procedure.
677

 Borrowed from the inquisitorial 

model of trial, it results into very thorough investigation that ensures cases with weak 

evidence against the suspect do not proceed to the trial stage.
678

 In addition, it ensures that 

those that make it for trial have a higher chance of conviction. Although the suspect in the 

inquisitorial system is also presumed innocent until proved guilty, the detailed 

investigative pre-trial process has led to the wrong perception of the inquisitorial system 

as one where the suspect is guilty until proven innocent.
679

 

 

Whereas I do not support the distortion of the presumption of innocence based on the 

detailed pre-trial investigation of the inquisitorial system, the study finds such detailed 

investigation relevant and necessary in CSA as it enables the gathering of all probative 

evidence by the investigating authority. Of particular relevance to CSA cases is the power 

of the investigating judge/police under the supervision of a judge, to interrogate everyone 

with relevant information to the offence, including the suspect. This is carried out without 

violating the accused person‟s right to silence and privilege from self-incrimination while 

gathering as much probative information as possible to help in establishing the truth.
680

 

 

The advantage of such an elaborate system of pre-trial investigation, if combined with the 

practice of plea bargaining, may save CVSA from the stress and trauma of narrating the 

abuse in court, while involving the suspect in the discovery of truth without violating 

his/her rights. Likewise, an elaborate pre-trial investigation may reveal such amount of 

information as to encourage the accused person, on the advice of a legal counsel to enter a 

plea of guilty instead of a full trial. On the other hand, the elaborate investigation may 

reveal that there is no sufficient evidence to put the accused on trial. The elaborate 
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investigation is therefore beneficial to both accused persons and CVSA if viewed 

objectively. 

 

However, in order to ensure the impartiality of the trial court, it is important to inform the 

accused person every stage of the proceeding. In addition, the accused person should be 

provided with legal counsel. A further safeguard is to ensure that there is a distinction 

between the pre-trial judge who is to be an impartial finder of truth during investigation 

and the trial judge who conducts the hearing during the full trial. The practice is 

evidenced in the ICC procedure of the pre-trial chamber conducting the hearings for 

confirmation of charges and if the charges are confirmed a trial chamber proceeds with 

the actual trial.
681

 

 

The pre-trial and trial procedure of the ICC ensure fairness to both victims and accused 

persons by ensuring that accused persons against whom there is lack of sufficient 

evidence to sustain a trial is not prosecuted. In addition, it gives the court an opportunity 

to order for further investigations where crucial evidence is not collected by the 

prosecution. Unlike the trial process, the pre-trial is supposed to be a swift stage. 

Although the pre-trial proposal may be seen as prolonging the trial period, its advantage 

in determining whether there is a prima facie case against the accused person overrides 

the possible length of time taken to conclude it. In Argentina, pre-trial sessions are meant 

to last maximum four months and serve as a sieve/filter to cases without much chances of 

successful prosecution.
682

 It is therefore crucial that procedural justice framework for 

CSA trial incorporates a detailed pre-trial process that ensures all evidence of probative 

value is gathered as happens at the ICC in order to ensure proper preparation for cases 

which proceed to full trial.
683

 

3.12.3 An Expanded Role of the Judge in the Trial 

The third significant feature of the hybrid model of CSA trial is an expanded role of the 

judge in the trial process to ensure fairness to both accused persons and CVSA.  This is 

closely linked to the second feature already discussed. Under the adversarial system of 

trial, the trial judges‟ role is that of an impartial, passive umpire who ensures that the 

parties conduct their cases according to the rules of evidence, waiting to decide the case 
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based on the evidence presented by the parties to court.
684

 Although this is one of the 

strengths of the adversarial system of trial, in CSA cases, there is need for the trial judge 

to actively intervene during the proceedings and protect CVSA from intimidatory cross-

examination by the accused person/counsel where that occurs.
685

 

 

An expanded role of the judge in the adversarial procedure is preferable in CSA trial in 

five distinct areas. The first advantage of the judge‟s role in an inquisitorial system that 

makes it beneficial to CSA trial is the trust and reliability on the pre-trial investigation 

process which is supervised by either a judge, an officer of the court appointed by a judge 

or an independent prosecutor different from the trial prosecutor.
686

 Whereas in the 

inquisitorial system of trial, pre-trial investigation is an important aspect of the truth 

seeking aim of a trial, there is no pre-trial procedure in a pure adversarial system which is 

characterized with mistrust in the reliability of the prosecution evidence.
687

 The 

importance of adversarial cross examination of witnesses has been described as the 

greatest engine ever invented to discover the truth.
688

 In the inquisitorial system of trial, 

the truth seeking process begins at the pre-trial stage and continues through the trial 

process whereas in the adversarial system, the trial is the exclusive truth seeking 

process.
689

 

 

The second feature of the pre-trial investigation in the inquisitorial system that makes it 

beneficial to CSA trial is that it has faith in the integrity of the pre-trial process which is 

overseen by an independent prosecutor or a judge or a court officer appointed for that 

purpose.
690

  The purpose of the pre-trial investigation is to distinguish between reliable 

and unreliable evidence. This is achieved by detecting any flaws in the prosecution case, 

identifying evidence that is favourable to the prosecution and the defence and the 

preparation of a dossier for the trial court which outlines all aspects of the case.
691

 This 

forms the basis for a trial. The pre-trial process is therefore an indispensable part of the 
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truth seeking process hence the misconception that in an inquisitorial trial, there is greater 

presumption of guilt than in the adversarial system.
692

 

 

The third feature that makes the inquisitorial system suitable for CSA trial is that whereas 

in the adversarial system, the prosecution has every discretion on whether or not to 

prosecute despite the existence of sufficient evidence to prove the case, in an inquisitorial 

system, once there is sufficient evidence compiled in the dossier, then the prosecutor‟s 

discretion is very limited and prosecution must take place.
693

 In some jurisdictions such as 

France, the „legality principle‟ makes it mandatory to prosecute once there is sufficient 

evidence to establish guilt.
694

 The discretion of the prosecution is therefore limited and 

the prosecutor cannot fail to prosecute the case due to other considerations such as the 

accused person pleading guilty as happens in the adversarial system.
695

 

 

It is therefore not possible for the prosecution to fail to prosecute based on accused 

person‟s interference with investigation or where the prosecution is compromised by the 

defence. The concept of plea bargaining is not recognized in the inquisitorial system and 

therefore unlike the adversarial system where one may plead guilty to a lesser charge.
696

 

(e.g. in CSA cases, one may plead guilty to a lesser charge of indecent assault and get 

away with a lesser penalty). In the inquisitorial system, where there is sufficient evidence, 

the case must be proved and the accused sentenced appropriately.
697

 

 

The fourth feature of the inquisitorial system that makes it suitable is the formal 

recognition of the role of the victim. The victim in an inquisitorial system plays a crucial 

role in the pre-trial investigation.
698

 The victim has a recognized right to request for a 

particular line of inquiry during pre-trial investigation and to participate in interviews at 

this stage.
699

 During the trial the victim has a recognized independent standing for the 
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purpose of claiming compensation and is also permitted to ask witnesses questions.
700

 On 

the contrary, the victim has no recognized role in the classical adversarial system of trial 

since the presumption is that the prosecution represents the interests of the victim.
701

 A 

careful analysis of the role of the prosecution in chapter two of this study revealed that the 

prosecutor is supposed to be impartial. The prosecutor is not expected to lean towards 

either the victim or the accused person being an officer of the court. Indeed, this is the 

argument advanced by this study that CVSA need to be recognized as parties in CSA trial 

with rights which must be protected and implemented in the trial process. 

 

Another beneficial feature of the inquisitorial system to CSA trial is the fact that the duty 

to collect evidence which is compiled into a dossier rests with the investigating judge 

who determines what evidence needs to be investigated and which witness needs to 

testify. The trial judge determines what evidence is admissible including documentary 

evidence which carries more weight than oral evidence under the inquisitorial system.
702

 

The trial judge determines which witness to call and assumes the dominant role of 

questioning witnesses in search of the truth. The responsibility of marshaling and 

evaluating the evidence in the truth seeking process therefore rests with the investigative 

and trial judge respectively. In the adversarial system, that duty is left to the parties 

especially the prosecution. 

 

The role of the trial judge in establishing the truth which includes asking questions to 

witnesses and accused persons at trial for purposes of clarity under the inquisitorial 

system has been adopted by the ICC and other international criminal. The expanded role 

of the judge is advantageous in CSA trial as it ensures the judges are in control of the 

court environment to avoid it degenerating into an uncomfortable situation that 

stresses/traumatizes CVSA. Judges must be actively involved in the truth seeking process 

and control the conduct of any party that is contrary to the dignity required of any 

court.
703

 Where there is need to protect CVSA from intimidating cross examination, the 

trial judge can play an effective role in asking the accused person/counsel to write down 

the questions on a piece of paper which is handed over to the judge who either reads it or 

appoints some court official to do so and the CVSA then responds to the questions. 
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In the absence of recognition and inclusion of an active but impartial participation of the 

trial judge in CSA trial, it may be difficult for a passive judge to ensure a conducive 

environment for CVSA to testify. The Supreme Court of Canada has held that in a purely 

classical adversarial system, the judge may be perceived to be biased against the 

prosecution if they intervene to protect CVSA from intimidating cross-examination.
704

 

However, in a hybrid system of criminal trial like the one adopted by the ICC, the judge 

has a discretion and responsibility to protect witnesses. Such intervention in a hybrid trial 

model would not be construed as interference with witnesses. If the judge is well trained 

in court communication with children, such skills would benefit the accused person 

especially when the judge gives direction on the framing of questions by the accused 

person to enable CVSA answer them with ease. A hybrid system that provides for an 

expanded role of the judge beyond being a mere referee in the trial of CSA may  therefore 

have the advantage of enhancing the truth seeking objective of the criminal justice system 

without the judge being seen as biased towards either party. A procedural justice 

framework for CSA trial should therefore incorporate an extended role of the judge that 

allows for the protection of CVSA while safeguarding the rights of accused persons. 

3.12.4 Human Rights Approach to Administration of Justice 

The fourth important feature of the procedural justice framework for CSA trial is a human 

right‟s perspective of recognizing that victim rights are human rights just like the rights of 

accused persons to a fair trial, hence the need to balance both rights in accordance with 

Rawls‟ theory of justice. According to Groenhuijsen,
705

 before the acceptance that 

victims‟ rights were human rights, the CJS was a contest between the accused person and 

the state, but that has since changed as victims now occupy a central place in the criminal 

process and they can no longer be ignored.
706

 They must be seen as human beings with 

rights and treated fairly with respect in order to restore an inequitable balance that has 

existed between the victims‟ and accused persons‟ rights.
707
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Therefore, despite the universal consensus on the importance of upholding the rights of 

accused persons in criminal proceedings, there is appreciation and recognition of the need 

to take into consideration concerns and interests of victims of crime as well. The ICTY 

while observing the highest standard of fair trial held that the right to an expeditious trial 

is not just a right of accused persons only but also belongs to the victims of crime and the 

international community.
708

 The fact that the ICTY, recognized and ruled in favour of a 

balance between the accused persons rights and the rights of victims of crime was a major 

development in the jurisprudence of victims‟ concerns in the criminal proceedings. 

 

It is not only the ICTY and ICC that have demonstrated a need to balance the rights of 

victims and accused persons in criminal trials. Such developments have taken place in 

different parts of the world demonstrating the need to reform the criminal justice 

procedure to incorporate concerns for victim protection.
709

 In Britain, the central organ of 

the victim movement, Victim Support, started as a local initiative in Bristol in 1974 and 

grew in the subsequent years.
710

 Noting that accused persons had clear rights in the 

criminal justice system, while the victims had none, the movement sought legislative 

changes for the promotion of victims‟ rights enforceable under the law.
711

 They 

demanded that victims should have a right to be heard.
712

 They needed to be kept 

informed about the progress of their case and to be provided with information.
713

 In 

addition, they be protected by law enforcement agencies and receive compensation.
714

 In 

addition victims demanded be treated with respect, recognition and provided with 

necessary support.
715

 

 

Subsequently, provision of services to victims became a central part of the criminal 

justice system policy in Britain, culminating into the Victim‟s Charter in 1990 which 

signified the advancement in recognition of victims‟ interests. It has since been reinforced 

by the publication of several Standards of Service for Victims such as the Crown 

Prosecution Service Statement on the Treatment of Victims and Witnesses (1993), the 
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Court Users Charter (1994) and the Report on the Royal Commission on Criminal Justice 

(1993) whose recommendations sought to ensure that victims got better information about 

the progress of their case, that their views were obtained and considered and that they 

received proper facilities and assistance in court. 

 

In 1996, a second Victim‟s Charter was developed in Britain, setting twenty seven 

standards which the various criminal justice agencies were to deliver to victims. Broadly, 

they are categorized into; provision of information to the victim, taking views of victim 

into account, treating the victim with respect and being sensitive to them in court as well 

as provision of support services. Concerns about victims‟ rights in Britain finally led to 

the enactment of the Youth Justice and Criminal Evidence Act of 1999. 

 

In the USA, a report by the Attorney General‟s Task Force on Family Violence in 

USA,
716

 urged parliament, judges and prosecutors to adopt new procedures for dealing 

with family violence which include some aspects of child sexual abuse such as incest. 

Amongst the findings was that the court procedure was insensitive to CVSA in the trial of 

CSA cases. The report recommended that the National Institute of Justice develops ways 

of reducing trauma of trial preparations and court appearance to CVSA. The report 

emphasized the need for approaches that maintain the right of the accused persons and the 

integrity of the justice system, while addressing the needs of victims.  

 

It was not only in the USA and Britain that victims‟ issues in the criminal process 

gathered momentum, but the concerns became widespread globally, culminating into the 

Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power 

(1985) (DBPJVCAP)
717

 by the United Nations. The DBPJVCAP spelt out rules on access 

to justice and fair treatment of victims of crime and abuse of power. Recognizing the need 

to protect the rights of child victims and witnesses of crime, the UN Economic and Social 

Council, in 2005, adopted Guidelines on Justice Matters involving Child Victims and 

Witnesses of Crime (UNGJMCVWC).
718
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One of the special considerations by the Council was the fact that much as the rights of 

accused persons have to be safeguarded in criminal proceedings, there is need to ensure 

the protection of the rights of child victims and witnesses of crime in appreciating their 

vulnerability and need to give effect to the provisions of UNCRC in this respect. 

Although not binding on state parties, the Declaration of Basic Principles of Justice for 

Victims of Crime and Abuse of Power (1985) DBPJVCAP and the UNGJMCVWC 

contain guidelines on fair treatment of child victims and witnesses of crime, an emphasis 

of the need to provide for child victims and witnesses of crime.  

 

Compliance with the Declaration of Basic Principles of Justice for Victims of Crime 

and Abuse of Power (DBPJVCAP 1985) 

Whereas there exist many universal conventions on the protection of the rights of accused 

persons as already discussed, there is no single universal convention that declares and 

protects the rights of victims of crime.
719

 The absence of a universal convention that 

protects the rights of victims of crime is indicative of the lack of consensus on the need to 

protect victims of crime in the CJS.
720

 The DBPJVCAP is therefore a mere declaration of 

concerns of victims that need to be addressed in the CJS.
721

 It lacks the binding status of 

universal conventions which are ratified by state parties of the UN body which ensure 

pursuit for compliance with universal and regional treaties.
722

 However, the DBPJVCAP 

is a persuasive document that a country may refer to in protecting victims of crime at the 

domestic level. Countries that wish to incorporate rights of victims in their constitutions 

or statutes may find the DBPJVCAP a very useful document. Despite its lack of binding 

status on UN state parties, some of the rights contained in the DBPJVCAP mirror the 

provisions of some international conventions and regional instruments such as the 

UNCRC and CEDAW.
723

 

 

Although there is no universal convention dealing with the rights of victims of 

conventional crimes such as sexual abuse, the United Nations General Assembly, in 1985, 
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adopted the DBPJVCAP
724

 which was approved by consensus by the Seventh United 

Nations Congress on the Prevention of Crime and the Treatment of Offenders.
725

 This 

was followed by a Guide for Practitioners Regarding the Implementation of the 

Declaration.
726

 

 

The DBPJVCAP defines the notion of a victim of crime to include victims of sexual 

violence, thereby recognizing CVSA as victims of crime who need protection and special 

measures. Specifically the measures should ensure rights of access to justice and fair 

treatment, restitution, compensation and assistance to ensure their participation in the 

criminal process. The DBPJVCAP places corresponding responsibility on governments to 

ensure victims‟ concerns are addressed. Although the DBPJVCAP is a mere declaration 

and therefore not binding on member states of the United Nations, it is a universal 

recognition that criminal justice systems need to take into account the plight of victims of 

crime and lessen the stress associated with the criminal process.  

 

At the regional level, the member states of the Council of Europe had in 1983 concluded 

the European Convention on the Compensation of Victims of Crime.
727

 The Convention 

was in response to the increased awareness of the need for fair treatment to victims of 

crime in criminal proceedings. The Convention provided for measures to alleviate 

psychological distress and physical injuries. Recommendation No (85)11 on the Position 

of the Victim in the Framework of Criminal Law and Procedure is very specific on the 

need to protect victims of crime who may suffer physical, psychological, material and 

social harm and whose needs “should be taken into account to a greater degree, 

throughout all the stages of the criminal justice process.”
728

 

 

The preamble to the recommendation states that the operation of the criminal justice 

system „has sometimes tended to add to, rather than diminish the problems of victims.‟ 

Today, „it must be a fundamental function of the criminal justice system to meet the needs 

and to safeguard the interest of the victim.‟ It is also important to enhance the confidence 
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of the victim in the criminal justice and to encourage his co-operation, especially in his 

capacity as a witness.
729

 The recommendation emphasizes that efforts to assist/protect 

victims need not necessarily conflict with other objectives of criminal law and procedure, 

but may assist in their achievement.
730

 

 

The member states of the Council of Europe are encouraged to review their legislation 

and practice according to the guidelines in the Recommendation relating to victim 

treatment at different levels of the justice system. This includes the police, prosecution, 

questioning of witnesses, court proceedings, protection and privacy of victims. Other 

countries which have enacted legislation to protect victims include Canada, USA and 

Australia.
731

 These countries have incorporated measures to protect crime victims 

including CVSA while retaining safeguards for the rights of accused persons.
732

 The CJS 

in these countries can be said to be consistent with the demands of procedural justice and 

rights theory as argued by the study. A CJS that achieves a balance between CVSA rights 

and those of accused persons is measured by the level of inclusion of the rights of victims 

in the applicable legislation. Key amongst victim rights are: protection of one‟s dignity, 

non-discrimination, best interest of the child, protective measures and participation rights 

as provided by the DBPJVCWACP. 

 

Compliance with the United Nations Guidelines on Justice Matters involving Child 

Victims and Witnesses of Crime (UNGJMCCVWC, 2005) 

The UNGJMCCVWC has the same status as DBPJVACWP. It merely declares what 

rights child victims of crime have which countries can include in their domestic 

legislation to protect children in the justice system.
733

  Its provisions are not binding on 

any state. It however provides guidelines on how to enforce children‟s rights in the 

administration of justice under the UNCRC. The UNGJMCCVWC echoes the provisions 

of the UNCRC on children‟s rights to non-discrimination, protection, dignity, 

participation in the justice process and the best interest principle. The UNGJMCCVWC 

                                                           
729

 Paragraphs 2, 3 and 4 of the preamble. 
730

 Paragraph 6 of the preamble. 
731

 Domestic Violence Protection Act 2000( Canada),  Victims of Trafficking and Violence Protection Act 

(USA), Family Violence Protection Act (Victoria, Australia) 
732

 Groenhuijsen, Concluding Observations of the Committee on the Rights of the Child: United Kingdom of 

Great Britain and Northern Ireland (CRC/C/15/Add.188 4 October 2002) [38(e). 
733

Op. cit  n 719. 



 

144 

therefore provides a guide on how to implement the relevant rights of children in the 

administration of justice as provided by the UNCRC. 

 

Despite the lack of a universal convention on victims‟ rights, child rights issues in the 

administration of justice under the UNCRC is monitored by the Committee on the Rights 

of the Child, an independent body of experts that reports to the UN General Assembly  

through the Economic and Social Council. In 2002, the Committee criticized the UK for 

inadequate procedures and mechanisms to amongst others investigate and prosecute child 

abuse and for neglect to ensure child victims are not victimized in the criminal process.
734

 

In 2005, the United Nations considered that child victims of crime are particularly 

vulnerable in court and through the Economic and Social Council, adopted a specific 

guideline for the fair treatment of child victims of crime in the criminal process, building 

on foundation groundwork already laid down by the Canadian-based International Bureau 

of Children‟s‟ Rights.
735

 

 

Although not binding on states, the Guidelines on Justice Matters Involving Child 

Victims and Witnesses of Crime, appreciates the fact that the rights of child victims of 

crime have not been adequately recognized and as a result they may suffer additional 

hardship in the criminal justice system. This is a confirmation that CVSA are vulnerable 

as per the psychoanalytic theory according to Horney.
736

 CVSA require special protection 

that is appropriate to their age, level of maturity and individual special needs. Further, the 

guidelines provide that while safeguarding the rights of accused persons, justice for 

CVSA must be assured in all countries. 

 

The guideline reaffirms five fundamental cross-cutting principles which must be observed 

in accordance with the UNCRC,
737

 namely the dignity,
738

 non-discrimination,
739

 best 

interest of the child,
740

 protection
741

 and right to participation principles.
742
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The European Convention of Human Rights 

Apart from the UNCRC, the other influential human rights instrument for CVSA is the 

ECHR which provides for a fair trial.
743

 In interpreting the right to a fair trial as provided 

by the ECHR, the ECtHR held that fair trial rights encompass the interests of victims, 

which are a legitimate consideration in devising fair trial procedures.
744

 The decision of 

the ECtHR which binds the European Union countries is a step in the right direction in 

terms of legal recognition and protection of the rights of victims. The ECtHR‟s decision 

confirmed the resolution by the Council of Europe Committee of Ministers that victims‟ 

needs must be taken into account to a greater degree throughout the CJS so as to enhance 

the victims‟ confidence and encourage their participation and co-operation as 

witnesses.
745

 

 

The council further recommended the taking of video-recorded evidence from vulnerable 

witnesses at the earliest opportunity in the criminal process to avoid repetition and loss of 

crucial evidence.
746

 Such recording, in order not to violate accused persons‟ rights is 

required to be conducted by or in the presence of a judicial authority, giving the accused 

person sufficient opportunity to challenge the testimony, but without face- to- face 

confrontation.
747

 The trial judge must closely supervise the cross-examination to avoid 

intimidating CVSA. The ECtHR has therefore been instrumental in giving effect to the 

legal protection of victim‟s rights at the regional level of European countries therefore 

despite the absence of a universal convention on victim‟s rights, regional bodies and 

specific countries can adopt legislative measures that recognize and protect the rights of 

victims.  

 

The African Union and Kenya in particular can learn from the ECtHR and provide for the 

rights of victims. The constitutional framework for the protection of CVSA rights is 

Article 50(9) of the Constitution of Kenya, which mandates parliament to enact 
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legislation for the protection, rights and welfare of victims of offences. CVSA therefore 

have a constitutional right to protection under this Article. However, the study established 

that to date parliament has not enacted any legislation in this respect. The absence of such 

legislation makes it difficult to argue for the protection of CVSA in CSA trials.  

Consequently, the adversarial court procedure applied by the children courts in CSA trial 

does not protect the specific rights of victims as provided in the UNGJMCCVWC and the 

DBPJVAWCP. If enacted, such legislation would provide procedural mechanisms for 

protecting such victim‟s rights in a manner that ensures their welfare. 

 

The international human rights instruments, the guidelines and Article 50(9) of the 

Constitution of Kenya provide persuasive reasons and legal obligations, for initiatives in 

common law to mitigate against the rigours of the classical adversarial trial process in 

CSA cases.
748

 They recognize and acknowledge that CVSA are rights holders in their 

own right and not passive participants in the trial process and should not be perceived as 

such. Therefore, fair procedures in CSA trials must recognize and protect rights of CVSA 

while balancing them with those of accused persons. 

Procedural Mechanisms for Victim Protection 

The procedural justice framework for CSA trial should provide specific measures to 

protect CVSA during the criminal process. This is in conformity with procedural justice 

theorists such as Galligan‟s argument that the vulnerable, less advantaged members of the 

society need to benefit from equal distribution of liberties and resources.
749

 Procedural 

mechanisms that protect CVSA must be in line with CVSA rights to protection.  Such 

mechanisms should include video conferencing, taking the evidence of CVSA in advance, 

use of intermediaries to take the evidence of CVSA, screening CVSA from face to face 

confrontation with the accused amongst many others.
750

 Such measures should however 

ensure that the accused person has adequate opportunity to test the evidence.
751

 

 

The ICCPR imposes obligations on the part of the child‟s family, society and state to give 

children such measures of protection as required by their status as minors.
752

 The 

obligations have been reinforced and elaborated by the UNCRC which mandates state 
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parties to protect children from all forms of physical, mental, emotional and any abuse 

including sexual abuse.
753

 In all actions concerning children undertaken by courts of law 

or administrative authorities, the best interests of the child is the primary consideration.
754

  

Legal systems must respect children‟s rights to be heard in any judicial and administrative 

proceedings affecting them.
755

 Only Somalia and United States of America have not 

ratified the UNCRC. This is indicative of the universal acceptance of UNCRC.
756

 

 

While the rights of accused persons to fair trial are human rights under the ICCPR, CVSA 

rights are under the UNCRC are also human rights.  They include the right to be treated 

with dignity, not to be discriminated but accorded equal protection of the law, to be heard 

in matters affecting them and their best interests taken as paramount consideration by 

courts. Human rights are indivisible and need to be equally enforced as none is more 

superior than the other, hence the need to balance CVSA rights and those of accused 

persons.
757

 

 

The rights of CVSA to be protected from a human rights perspective are: The right to be 

treated with dignity and compassion, the right to protected from any form of 

discrimination in the justice process, the right to be informed about the justice process at 

every stage, including their rights in the justice process, obligations and expectations, the 

right to effective assistance that ensures their participation in the justice process, the right 

to be protected from any hardships during the justice process, the right to safety during 

and after the court process, the right to compensation for injuries occasioned by the abuse  

and the right to special protective measures during their participation in the justice 

process.  
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In concluding the discussion on procedural justice framework for CSA trial, the study 

argues that a CSA trial balances the rights of both CVSA and accused persons when it 

complies with the procedural justice framework identified and discussed in this section. 

In the next section, the study discusses the inadequacies of the classical adversarial 

system that make it unsuitable for CSA trial under procedural justice framework for CSA 

trial. 

3.13 Inadequacy of the Classical Adversarial Trial Procedure that Makes it 

Unsuitable for CSA Trial under Procedural Justice Framework 

The adversarial legal system‟s procedural approach in the trial of CSA has been found to 

cause more trauma to CVSA than victims of other crimes since children have very little, 

if any, understanding of legal processes.
758

 While acknowledging the adversarial court 

procedures in protecting the rights of accused persons, Saywitz argues that the court 

procedure does not provide a conducive environment for children generally to testify, due 

to the technicalities in the procedural rules which make them less meaningful to children 

than adults.
759

 The problem with the classical adversarial court procedure rules is the lack 

of appreciation and application by judicial officers, of the principles of child development 

in trials involving children.
760

 In order to incorporate the special needs of children as they 

testify in court, Saywitz argues for court procedures that enable child witnesses to testify 

with minimal difficulties.
761

 

 

According to Berliner and Stevens, common law rule that causes stress to CVSA is the 

emphasis on public trials of criminal offences which exposes CVSA to the public as they 

narrate the details of the sensitive CSA crime to court.
762

 The classical adversarial court 

procedure is therefore viewed by some scholars as intimidating and unfair to CVSA who 

are compelled to answer questions on intimate details, often in the presence of the 

accused person.
763
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Experts in other disciplines apart from law have also expressed concern about the impact 

of the classical adversarial court procedures on CVSA. Wolf,
764

 a psychiatrist, argues that 

CVSA have the potential of becoming child sexual abusers as adults, if as abused 

children, they do not receive adequate assistance to deal with the resultant trauma of the 

abuse. This argument confirms Sigmund Freud‟s psychoanalytic theory
765

 on human 

behaviour as discussed in chapter one. The relevance of Wolf‟s argument to this study is 

that when CVSA testify under traumatic procedures, their ability to coherently narrate the 

abuse is reduced.  

3.14 Conclusion 

From the above discussion, the English common law adversarial system of trial procedure 

is unsuitable for the trial of CSA since it does not fit into the procedural justice 

framework for CSA trial proposed by the study. It lacks a detailed pre-trial procedure that 

involves judicial officers at the investigation stage. It fails to balance the rights of accused 

persons with the need to protect CVSA. The passive role of the trial judge is inadequate 

in protecting CVSA and ensuring a balance with the rights of accused persons. The 

adversarial procedure falls short of the required human rights approach to the 

administration of justice in matters affecting child victims and witnesses as provided by 

the UNGMCCVWC (2005). The classical adversarial procedure does not have 

mechanisms for protecting CVSA. However, the classical adversarial procedure best 

safeguards the interests of accused persons but lacks the required balance with the 

protection of CVSA. Using the identified procedural justice framework as the reference 

point, the study evaluates pre-trial procedure in CSA trial in Kenya in the next chapter. 
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CHAPTER FOUR 

PRE-TRIAL PROCEDURE IN CSA CASES IN KENYA 

4.1 Introduction 

This chapter presents the study findings on the evaluation of pre-trial procedure in CSA 

cases in Kenya. Using the procedural justice framework for CSA trial identified in 

chapter three, the study examined the pre-trial procedure under specific thematic areas 

which reflect the concerns by the study. The themes are the adversarial legal system and 

its implication for CVSA, the effect of CSA on CVSA‟s ability to testify, investigation of 

CSA and the administration of the children courts. The discussions in this chapter identify 

specific inadequacies of the pre-trial procedure and make recommendations towards child 

friendly pre-trial procedures that balance the rights of CVSA and accused persons. 

4.2 The Adversarial Legal System and the Implication for CVSA 

In order to understand the application of the adversarial trial procedure in Kenya, a brief 

background of the rationale for the development of the system in England is provided in 

this section.  

 

The English adversarial legal system which Kenya inherited from the colonialists dates 

back to the Glorian Revolution in 1688.
766

 Although the state had a role to protect all its 

citizens, it was viewed with a lot of suspicion by the citizens who did not fully trust the 

state‟s goodwill in protecting them.
767

 This led to the development of liberal 

constitutionalism in the 18th century which called for political structures and legal rules 

designated to weaken the state‟s ability to interfere in the citizen‟s life.
768

 

 

By the 19th century, there was a lot of focus on individual rights and liberties to protect 

citizens from possible abuse of power by the state. The trial of citizens accused of 

criminal conduct presented the best platform to protect citizens from state abuse of its 

powers, by regulating the conduct of the trial through laid down procedural rules.
769

 The 

rules were premised on the belief that the state had become more powerful and as a 
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consequence, the state had the potential of injuring an individual more than an individual 

could harm the society.
770

 

The establishment of the innocence or guilt of the accused person was the preserve of the 

jury which had to be satisfied „beyond any reasonable doubt.‟ The rationale was that mere 

suspicion did not entitle the state to interfere in the lives of the citizens, beyond subjecting 

them to the trial process.
771

 Accused persons were therefore protected from any torture 

and had a right to remain silent upon interrogation by the state officials.
772

 The rules were 

protective of the accused persons and operated on the basis that the accused person 

remained innocent until proven guilty under the due process of law, leading to the 

presumption of innocence.
773

 

The rationale for the protection of the rights of an accused person was to ensure that the 

central focus of the trial procedure is to regulate potential, alleged and actual criminal 

activity within procedural limits. The aim was to protect citizens suspected of crime from 

wrongful treatment or conviction and possible excesses by the state.
774

 The adversarial 

legal system‟s criminal procedure has served the intended purpose for many years, being 

accepted in the commonwealth jurisdictions as the hallmark of protecting citizen‟s rights 

in trials of criminal offences generally.
775

 It is against this background that the study 

evaluated the adversarial trial procedure in CSA cases in Kenya. 

Study Findings 

This study established that the procedure applied in CSA trial in Kenya is characteristic of 

the pure adversarial criminal trial as described by Terril.
776

 The study found that in all the 

five selected children courts, the procedure applied in taking the evidence of CVSA in 

CSA cases is characteristically the adversarial legal system. The only departure is that 

some magistrates handled the cases in the privacy of their chambers while others did so in 

open courts. The magistrates, lawyers and judges interviewed confirmed the use of the 

adversarial legal system in CSA trial. They pointed out that there is no statute on special 

procedure in CSA trial hence the applicable procedural laws are the Criminal Procedure 

                                                           
770

 Ibid. 
771

 Richard J Terrill, World Criminal Justice Systems: A Survey (7
th

 edn, Lexis Nexis Group 2009)303. 
772

 Ibid. 
773

Op. cit n 613. 
774

Op. cit n 236.  
775

 Ibid. 
776

Op. cit n 771. 



 

152 

Code and the Evidence Act. A magistrate interviewed had this to say about the trial 

procedure in CSA cases in Kenya: 

 

There is no separate or special procedure applicable in CSA cases. We 

apply the Criminal Procedure Code and the Evidence Act as the procedural 

laws in all criminal cases whether they involve children or not. The 

principles of trial and evidentiary rules of procedure applicable in adult 

cases are the same ones that apply in CSA cases. At times it causes a 

miscarriage of justice but what can we do? We have no other 

alternative.
777

 

 

A review of both the Criminal Procedure Code and the Evidence Act revealed that 

statutes revealed that they have entrenched fundamental principles of adversarial trial 

which safeguard the rights of accused persons. However, they provide inadequate 

protection for CVSA as is discussed in subsequent sections of this and the next chapter. 

 

The study established that due to the adversarial nature of court business, CVSA did not 

know what to expect in court or what was expected of them. Many were simply informed 

by their parents/guardians that they were to narrate the details of the abuse in court. They 

had inadequate information about what a court is and many did not understand the 

importance of testifying about CSA. According to a CSA interviewed while waiting to 

testify: 

I was told that I come to court and say how I was sexually abused.  I do 

not know why they want me to talk about it. Nobody has told me what to 

or not to do. I do not know what the court expects of me. I am afraid I 

might be jailed if I don‟t say the right thing.
778

 

 

The public perception of a court is a battlefield where the winner takes it all. The study 

established that CVSA perceived the court as a place where they have to prove their 

innocence as if they, not the accused persons were on trial. This confirms Temkin‟s 
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argument that victims of sexual assault perceive the court experience as a re-victimization 

process.
779

 

 

The study finds the adversarial trial procedure unsuitable for CVSA trial. It was 

developed without anticipating the participation of CVSA in the judicial process. 

Subsequently, the adversarial trial system remains protective of the rights of accused 

persons as envisaged during its development in England. Today, upholding the rights of 

accused persons in compliance with the adversarial system occasions injustice to CVSA 

in CSA cases as evidenced by the sentiments of one CVSA interviewed by the study who 

said: 

Everybody in court seemed to believe the accused person and not me. I 

was asked many questions several times by the prosecutor and the accused 

person‟s advocate. I was however not allowed to ask any question to the 

accused person. He remained quiet throughout the proceedings while it is 

me who was asked to explain how I was abused. It is as if it was me and 

not the accused person on trial. The court process was unfair to me but 

protected the accused person.
780

 

Recommendation 

Kenya can learn from other jurisdictions which have reformed their adversarial trial 

procedure in cases of CSA to accommodate CVSA concerns. There is need for the 

children‟s court procedure to move away from the strict classical adversarial system to a 

hybrid system that retains features of the adversarial system which protect the accused 

persons, while borrowing features of the inquisitorial system that address the concerns of 

CVSA. This calls for a delicate balance between the rights of CVSA and accused persons 

in CSA trial, to conform to the procedural justice framework for CSA trial and the rights 

theory. Countries such as Britain, USA, Canada and Australia amongst many others have 

taken steps to reform their trial procedure by incorporating measures that protect CVSA 

while safeguarding the rights of accused persons.
781

 The specific measures are discussed 

further in this chapter. 
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4.3 The Effect of CSA on CVSA‟s Ability to Testify 

The study found that the pre-trial procedure does not recognize the fact that CSA occurs 

in private. In addition, the procedure fails to take into account the negative effects of CSA 

on the ability of CVSA to report or narrate the abuse confidently and coherently. 

According to one of the defence lawyers interviewed: 

 

Child Sexual Abuse cases are very easy to defend. In most cases, it is the 

word of the CVSA against that of the accused. Considering that CVSA are 

vulnerable and lack knowledge of the technical court process, it is easy to 

confuse them through cross examination and ensure that their evidence 

contradicts their recorded statement. Once such doubts are created, the law 

is clear, the benefit goes to the accused person.
782

 

 

 Although counseling of victims of sexual abuse is provided for by the Sexual Offences 

Act,
783

 there is no procedure to address the traumatic effects of CSA on CVSA to enable 

them give their best evidence during investigation and the trial. The study found that no 

government agencies provide psycho-social support to CVSA. A prosecutor interviewed 

reported that: 

 

No probation officers, children officers or social workers from the 

government provide psycho-social support to CVSA as they testify. A few 

NGOs do accompany some CVSA to court but the majority of CVSA do 

not have access to psycho-social services.
784

 

 

Most CVSA are therefore subjected to police investigation and court testimony without 

psycho-social support services that would deal with the emotional, psychological and 

mental trauma suffered by CVSA. This may build their confidence to narrate the details 

of the abuse effectively. 

 

Ninety percent of CVSA interviewed responded that they did not receive any counseling 

services as there was none offered at the courts as a policy or requirement before CVSA 
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testified. Only 10% of CVSA received psychosocial support before testifying. This 

accounts for the limited number of CVSA whose cases were handled by NGOs that 

specialize in this area. Such NGOs provided limited legal and psychosocial services to 

CVSA. The effect is that the already traumatized CVSA, lacking any counseling services, 

is thrust into the unfamiliar and tense court environment where they come face to face 

with the abuser. In addition, CVSA had to face people they had not known before, such as 

the magistrate, the prosecutor and the lawyer, all who interrogate CVSA about the abuse 

causing tension, nervousness and anxiety. Psycho-social services can alleviate the anxiety 

and fear experienced by CVSA due to lack of counseling. 

 

The study found that CSA is not an ordinary offence against a child that should be treated 

as other crimes. It has serious short and long term effects which negatively affect the 

ability of CVSA to narrate the abuse in court. This is more pronounced in the presence of 

an accused person or their lawyers. The devastating effects of CSA on CVSA identified 

by the respondents during the interviews and FGD
785

 include trauma characterized by the 

following: physical injuries, psychological, emotional and spiritual turbulence, fear, 

anxiety, shame as well as guilt feelings and self-blame, lack of concentration and reduced 

academic performance. 

 

According to a social worker interviewed by the study: 

 

CSA has very serious negative impact on CVSA. In the absence of 

psycho-social support and therapy, it is cruel to ask CVSA to narrate the 

details of the abuse in front of the accused person and in the presence of 

many unfamiliar faces to the child.
786

 

 

The respondents‟ views on effects of CSA on CVSA are consistent with the study 

observation of CVSA, some of whom appeared withdrawn. This was confirmed by social 

workers who emphasized that such withdrawal made it more difficult to get information 

from the affected CVSA. Withdrawal behaviour is consistent with the symptoms of 

PTSD
787

 discussed in chapter two. This is a psychiatric condition that results from 
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prolonged trauma that overwhelms CVSA as a result of the abuse.
788

 The social workers 

argued that CVSA who break down in court or remain silent upon seeing the accused 

person are likely to have suffered PTSD as a result of CSA. This situation is complicated 

in cases of CVSA below four years of age who cannot express themselves, making it 

difficult to get information from them.  

 

A CVSA who remained silent at the witness box without testifying, responded during the 

interview that: 

 

…to ask me to narrate what happened during the abuse was like putting me 

through the same experience again in front of more people. It was too much 

for me to handle.
789

 

 

The review of Kisumu Criminal Case No 352/ 2008 revealed that a 14 year old girl 

reported the abuse to her parents but they were very harsh to her. This highlights the fact 

that some families still regard issues relating to sexual matters and especially CSA as 

matters which should not be discussed with children and that CSA would bring ridicule to 

the family. This is consistent with the labeling theory as discussed in chapter one. The 

case highlights the fact that some CVSA when defiled do not know what to do.  

 

The above reactions by the CVSA confirm Temkin‟s argument that victims of sexual 

abuse experience trauma, fear and anxiety as they wait to testify under the classical 

adversarial system. This is further confirmed by the study observation of CVSA as they 

waited to testify looking dull and worried contrary to the playful nature of children 

generally.
790

 This finding is consistent with the traditional view of criminal justice system 

being focused on the accused person while ignoring concerns for victim protection as 

argued by McConville and Wilson.
791

 Another effect of CSA according to social workers 

is that some CVSA develop problems relating to people of the same gender as the abuser. 

Where the police or magistrate belongs to the same gender as the abuser, some CVSA 

may refuse to talk in their presence as they psychologically equate the abuser to all those 

who belong to the same gender as the abuser. The overall effect of CSA on the CVSA is 

                                                           
788

 Ibid. 
789

 Respondent no 98 in Appendix K. 
790

Op. cit  n 109. 
791

Op. cit n 234. 



 

157 

that it makes them more vulnerable to intimidation by the accused person and his/her 

lawyer under the current adversarial legal system in the absence of any special protective 

procedures. 

 

The pre-trial procedure falls short of accommodating the interests and protection needs of 

victims (CVSA) according to human rights and victim advocates such as Batra
792

 and 

Zedner.
793

 The study findings confirm the review of literature that CSA causes trauma to 

CVSA who react differently depending on their personality and available coping 

mechanisms.
794

 This is also consistent with Horney‟s explanation of the different 

reactions by children to CSA depending on different  personality characteristics as 

discussed under the psychoanalytic theory in chapter one.
795

The pre-trial procedure is 

inconsistent with the principle of human rights approach to the administration of justice 

and the procedural justice framework for CSA trial. It is widely accepted that some 

witnesses are vulnerable in the sense that their experiences as victims of crime, or their 

personality traits or their susceptibility to intimidation may make them suffer more than 

the normal amount of stress associated with being a witness. Subsequently, CVSA may 

not be able to give best evidence without certain protective measures.
796

 

 

The study concludes that CSA pre-trial procedure in Kenya lacks recognition of the 

effects of CSA on CVSA. The abuse negatively impacts on their ability to participate 

fully in the judicial process. This is contrary to CVSA right to participate in judicial 

proceedings affecting them under the UNCRC. In addition pre-trial procedure lacks 

psycho-social support services to CVSA which violates their right to effective assistance 

under part ix of the UNGJMCCVWC. 

Recommendation 

The study recommends that pre-trial procedures be developed in CSA cases. Such 

procedure should ensure that all CVSA receive psychosocial support from children 

officers who are specially trained and designated to render such services. Such officers 

should be assigned to CVSA immediately upon reporting of the abuse. Subsequently, they 
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should accompany CVSA throughout the judicial process. Further, they should make a 

follow up after CVSA‟s testimony to ensure their welfare and psycho-social development. 

In England, Wales and Scotland, the Judiciary has developed special procedures to 

prepare child witnesses and victims of crime for their court appearance.
797

 Such 

procedures include provision of psycho-social services to CVSA by specially trained 

psycho-social workers who ensure that the child is emotionally and psychologically 

prepared to testify.
798

 In addition, CVSA are informed about their rights and expectations 

in court. An orientation visit is organized to familiarize them with the court before the day 

of the testimony. The measures reduce anxiety and fear experienced by CVSA and 

enhances their capacity to testify coherently.
799

 

4.4 Investigation of CSA 

The study established that the first difficulty in detecting and investigating CSA is the 

secretive manner in which the abuse is committed.
800

 All the respondents were in 

agreement that CSA does not occur in public making it difficult to detect and prosecute 

since the only witnesses to the abuse may be the accused person and the CVSA, turning 

the trial into a contest between the words of the accused person and those of the CVSA. 

This finding is consistent with the argument advanced by Abrams and Ramsey
801

 on the 

challenges of prosecuting CSA as discussed in chapter two. 

 

The second difficulty is the lack of mandatory reporting laws in Kenya. There is no law in 

Kenya that makes it mandatory to report a suspected case of CSA. The study found that 

there is no statutory provision on mandatory reporting of CSA to the police by anyone 

who suspects a child has been abused. Neither the Children Act nor the Sexual Offences 

Act obligates parents, guardians or professionals handling children to report suspicions of 

CSA. Reporting of CSA thus depends on concerned adults or CVSA themselves who may 

not even know they have been abused or as reported by one CVSA, they may not be 

believed when they report the abuse.  
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Thirdly, due to social stigma attached to CSA, reporting the offence or talking about it 

presents special challenges during investigation. The records review of Kisumu Criminal 

Case No 352/ 2008 revealed that even when CVSA report the abuse to parents/guardians, 

some may not believe them or seek to protect the family name due to the social stigma 

attached to sexual abuse in the Kenyan society. This is consistent with the labeling theory 

discussed under the theoretical framework in chapter one. The stigma attached to sexual 

issues makes it difficult for CVSA to report the abuse and when they do so, they 

encounter challenges of not being believed or labeled as bad children  who engage in „bad 

manners‟. This confirms arguments by Abrams and Ramsey about the difficulty in 

investigating and prosecuting CSA cases under the adversarial system.
802

 

 

All the respondents were in consensus that matters regarding sex are not openly discussed 

in the Kenyan society especially with children. This contributes to CVSA‟s difficulty in 

narrating sexual abuse details to the police and court. The labeling of CVSA by their 

peers as children engaged „in bad manners‟ was found to discourage some CVSA from 

reporting the abuse for prosecution. In the words of one CVSA: 

 

…when I told my mother that the accused person did bad manners to me, 

she said that I should not talk about it as people would laugh at me. At 

school, other children refused to talk or play with me. They said that I was a 

bad girl because I did bad manners with big people.
803

 

 

The above narrative by the CVSA is supported by one of the judges interviewed who 

concurred that it is difficult for CVSA to express themselves in matters concerning sex in 

the African society.
804

 

 

To ask a CVSA to openly narrate to a police officer or judge how the sexual abuse 

occurred was in the judge‟s view:  
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…the height of the judicial system‟s insensitivity to African cultural values 

and inability of a child to describe what probably they have never been 

addressed on before, by their parents.
805

 

 

Another CVSA expressed the stigma she suffered in the following words: 

 

Some children say that I am a bad child engaging in bad manners with 

adults and they no longer want to play with me.
806

 

 

The effect of social stigma on CVSA‟s ability to narrate the details of the abuse was 

confirmed by the FGD. The study finding in this respect is consistent with the 

psychoanalytic and labeling theories discussed in chapter one. The findings also confirm 

literature reviewed in chapter two on effects of CSA on the ability of CVSA to narrate the 

details effectively as argued by Wolf, Saywitz, Hoyano and Keenan amongst other 

scholars.
807

 

 

A police investigator and a prosecutor interviewed by the study confirmed that social 

stigma hindered CVSA ability to effectively narrate the details during investigation.
808

 

The implication is that inadequate evidence may be collected from CVSA during 

investigation. Relying on CVSA as the key prosecution witness in the absence of other 

supporting evidence therefore weakens the prosecution of CSA.  

 

The study also established that CSA cases are investigated by police officers of the rank 

of inspector and below, many of whom did not possess specialized investigative skills in 

CSA cases. In an inquisitorial system of criminal trial such as France, a special prosecutor 

or a pre-trial judge supervises the collection of all evidence of probative value and 

interviews all those with relevant information including the accused person.
809

 The pre-

trial investigation in the inquisitorial system is so detailed that where there is no sufficient 

evidence, the accused person is not tried but the charges are dropped. Where there is 

evidence, all information of probative value is collected and the chances of a conviction 
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are higher than in an adversarial system.
810

 So thorough is the pre-trial procedure of 

investigation that the trial process does not depend on CVSA as the key witness.  

 

In Kenya however, investigation is left to the investigating officers. The prosecution has 

no control over the evidence collected, but merely receives a file for prosecution with a 

list of witnesses to testify. In France, Belgium and Holland which are non-commonwealth 

jurisdictions, witnesses and suspects are almost invariably interrogated ahead of the trial 

and the written minutes of the interviews known as proce`s-verbaux in French and 

processen-verbaal in Dutch are part of a dossier which forms part of the evidence in the 

case.
811

 

 

The  proce`s-verbaux often includes statements made to the police in the early stages of 

the investigation and in serious cases such as CSA, a further round of pre-trial  

questioning takes place before a judicial officer called a juge d`instruction in French and 

richer-commissaris in Dutch.
812

 This is a professional judge with discretionary powers to 

delegate the questioning to others.  

 

In France, the judge may be a specialist in questioning children.
813

 The judge sits in 

private, but with a clerk and lawyers who have a right to be present. The interrogation by 

the judge is recorded in writing. In cases of CVSA, the trial court reads the proce`s-

verbaux instead of hearing live testimony from the child. The French system insulates 

CVSA from the need to appear in court because of the detailed pre-trial investigation that 

collects sufficient evidence to sustain a conviction. The pre-trial investigation process in 

the inquisitorial system is so detailed and thorough that there is a misconception that in 

the inquisitorial system, an accused person is innocent until proven guilty.
814

 

 

The study found that investigation in some cases was inadequate, leaving out very crucial 

evidence. In Nairobi Criminal Case No. 4740/2007, the accused person was never 

examined by a medical doctor to establish any forensic evidence linking him with the 

CVSA. The study found inadequate public awareness of collection and preservation of 
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CSA evidence. Most CVSA, parents and guardians, investigating officers and prosecutors 

responded that due to lack of knowledge, a lot of evidence is often destroyed at the crime 

scene as the CVSA takes a shower or wash the clothes or unknowingly tamper with the 

scene of the abuse before the matter is reported to the police. 

According to one investigating officer: 

 

Most of the crucial evidence in CSA cases is lost due to lack of public 

awareness on how to collect and preserve evidence. Majority of CSA 

cases are reported to the police after the CVSA has taken a bath and most 

evidence such as semen is therefore lost during the bath. In addition, the 

clothes that CVSA were wearing when CSA occurred are often not 

brought to the police station. When we ask for them, we are told that they 

were already washed. Consequently, by the time of reporting to the police, 

the material, circumstantial and forensic evidence which may be used in 

court to prove the abuse is lost. It is therefore difficult to prosecute CSA 

cases in the absence of such forensic evidence linking the accused person 

to the offence.
815

 

 

In the absence of the exhibits and medical examination of both the CVSA and the accused 

person(s), the prosecution finds it difficult to prove the offence as CVSA are put to task to 

prove the details of the abuse. The review of Kisumu Criminal Case No 352/ 2008, 

revealed that the CVSA did not know of the need to preserve the torn clothing which she 

had on while the abuse took place as exhibit. This was crucial evidence which could have 

helped the prosecution in proving the allegation.  However the study found that there are 

no guidelines on how to investigate CSA cases. The lack of guidelines and inadequate 

public awareness on collection and preservation of evidence in some cases leads to a 

miscarriage of justice. 

 

The adversarial investigation of CSA is therefore not in the best interest of CVSA. Unlike 

the inquisitorial system, the accused person cannot be questioned by a pre-trial judge. The 

responsibility of collecting and presenting evidence in court is the primary responsibility 

of the investigating and prosecuting agencies, which must do so in adherence to well 
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established and strict rules of evidence, in what has come to be known as an observation 

of the due process and the rule of law.
816

 However, the observance of the due process and 

the rule of law at times leads to a miscarriage of justice in CSA cases in Kenya.  

 

The study therefore finds that the existing pre-trial investigation of CSA in Kenya lacks a 

detailed approach that ensures all evidence of probative value is collected. Further, the 

lack of participation of a special prosecutor or a judge trained in children matters to 

supervise the investigation of CSA cases at times leads to collection of insufficient 

evidence which weakens the prosecution case and causes a miscarriage of justice to 

CVSA.  

 

The pre-trial investigation procedure is not in the best interest of CVSA. The pre-trial 

procedure fails to comply with the human rights approach to the administration of justice 

as far as children are concerned. There are no procedural mechanisms to protect CVSA or 

prepare them for the trial as stipulated under the (UNGMCCVWC, 2005). However, the 

pre-trial procedures safeguard the interest of accused persons who are presumed innocent 

until the contrary is proved, protected against self-incrimination and have a right to 

silence during the investigative phase of the trial. The CSA pre-trial investigation 

procedure in Kenya is therefore inadequate and fails to balance the rights of accused 

persons and the needs and interests of CVSA. It does not conform to the procedural 

justice framework for CSA trial and is inconsistent with the rights theory. 

Recommendation 

In view of the study findings on the inadequacy of the pre-trial investigation of CSA, the 

study makes the following recommendations; 

There is need to conduct public awareness on the effect of CSA on CVSA and 

preservation of evidence in CSA cases. This can be achieved through public awareness 

programs by both print and electronic media. NGOs working on children matters can 

incorporate such awareness programs into their activities. Telecommunications 

companies such as Safaricom, Orange, Yu and Airtel can be of great help in this respect 

by disseminating the information through the short messaging system (SMS). The 

children department can develop brochures in English, Kiswahili and specific local 

languages at the county levels to reach as many people as possible. 
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Faith based organizations and the civil society can also play an important role in this 

respect. The Ministry of Education can incorporate such awareness programs in the 

school curriculum. Sports, drama and other school activities are good forum for creating 

public awareness. Britain and USA took deliberate steps to conduct public awareness in 

various forms by involving the media.
817

 Such awareness programs enable the public to 

understand the nature of CSA and how it affects the prosecution case.
818

 In addition, 

public awareness has the potential of encouraging more reporting of CSA and public 

corporation with the criminal justice agencies. 

The study recommends the development of guidelines by the office of the Director of 

Public Prosecution, on how to conduct CSA investigation. In addition, there is need to 

train all criminal justice agencies on specific skills of CSA investigation and use of the 

guidelines. The National Centre for Child Abuse in the USA has developed special 

training programs for CJS officials, defence lawyers, judges, expert witnesses and child 

protection agencies to equip the personnel with special skills in handling CSA cases.
819

 

The state of California in the USA developed guidelines on child sexual abuse 

investigation.
820

 A special police unit has been trained on the most effective, but child 

sensitive ways of interviewing CVSA.
821

 The state of Alabama in the USA established a 

centre known as Huntsville where all investigatory interviews in child abuse takes 

place.
822

 The center offers many advantages to CVSA. They have specially trained staff 

to interview and support CVSA during the investigative process. Everybody with 

investigative duties in CSA cases meet at the center so that CVSA do not have to undergo 

several interviews.
823

 The interview format is such that all potential interviewers have the 

opportunity to gain the information they require in one interview.
824

 Two way mirrors and 

video tapes enable the interviewers to view the process without intimidating or intruding 

on CVSA.
825

 Medical specialists are available to perform medical examination and 

treatment which includes colposcopic examination (the use of a magnifying device to 

reveal injuries to the genitalia of children which are otherwise not visible to the unaided 
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eye). In South Africa, there are „one stop care centers‟ which are set up to address the 

special needs of both the child and adult victims of sexual assault in a holistic manner. 

These centers are known as thuthuleza (meaning to „be comforted‟ in Zulu and Xhosa). 

The rationale underlying the centers is to introduce a victim centered approach in a 

manner that allows the reporting, investigation and intervention in sexual assault cases to 

be handled away from the police stations in a victim friendly atmosphere situauted within 

a hospital. Kenya can learn a lesson from the South African experience.
826

 

There is need to change the public attitude about the secrecy and stigma surrounding the 

topic of sex with children. This can be achieved by educating the members of public 

about the need to openly discuss with children matters regarding CSA so that when they 

become victims it is easy for them to report the abuse. This recommendation can be 

achieved during public awareness creation already discussed. In South Africa, such public 

education carried out by the civil society has led to increased reporting of CSA as people 

change their attitude from silence to cooperation with CJS in reporting, investigation and 

prosecution of CSA cases.
827

 This has the potential of encouraging the reporting and 

investigation of CSA.
828

 

Fourthly, there is need to include a provision in the Sexual Offences Act on mandatory 

reporting of CSA by anyone who suspects that a child may have been sexually abused. 

Such a provision is useful in ensuring that medical practitioners, teachers, caregivers or 

anyone with information on reasonable suspicion of CSA to report to the police for 

investigation and prosecution. In addition, such persons are potential prosecution 

witnesses in CSA cases and can enhance the detection, investigation, prosecution and the 

truth seeking process in CSA cases. In Britain, USA and Australia, it is mandatory under 

the sexual offences statues for anyone who suspects CSA to have occurred to report to the 

police for investigation to be carried out.
829

 The effect of mandatory reporting of CSA in 

those countries is that more cases of CSA have been reported, prosecuted and many 

CVSA protected by courts.
830

 Prior to the mandatory reporting requirement, child abuse at 
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the family level was regarded largely as a private matter and many cases went 

unreported.
831

 The introduction of mandatory reporting law led to a change in attitude 

towards child abuse which evolved into behavior that must be reported, investigated and 

potential criminal court intervention.
832

 Accordingly, while cases of criminal child abuse 

were rare before the introduction of mandatory reporting law, today they form a 

substantial amount of criminal prosecutions.
833

 

 

Lastly, the study recommends that Kenya borrows from the inquisitorial system‟s detailed 

pre-trial investigation that ensures collection of all evidence of probative value. Children 

are generally vulnerable and so when they become victims of sexual abuse, the 

presumption of innocence prejudices the investigation of the prosecution case. The study 

appreciates the procedural significance of the presumption of innocence as the foundation 

of the right to a fair trial. This has been emphasized by the ECtHR when it held that the 

presumption of innocence prevented the legislatures from stripping trial courts of their 

powers to assess the evidence of the defendant‟s guilt.
834

 The same reasoning was echoed 

by Lord Bingham when he said that, „The overriding concern in a criminal trial is that it 

should be fair, and the presumption of innocence is a fundamental right directed to that 

end‟.
835

 

The presumption of innocence is that an accused person is presumed innocent until 

proven guilty by an impartial court in a fair trial and is privileged from giving self-

incriminating evidence.
836

Although the privilege against self-incrimination generally 

protects accused persons in other offences, in the trial of CVSA, the fact that the accused 

person, apart from the CVSA may be the only other person possessed of the facts of the 

abuse, gives undue advantage to the accused person. The adversarial trial system fails to 

appreciate the nature and impact of CSA on CVSA and the subsequent inability to testify 

especially in situations where CVSA may have been threatened by the accused against 

testifying.
837
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Where CVSA may be the only prosecution eye-witness, proving case against the accused, 

person who is shielded from giving any information that may incriminate him/her 

presents a challenge in prosecuting CSA. This is the special difficulty under the 

adversarial system where the parties are solely responsible for the gathering and 

presentation of evidence in court.
838

 Although the prosecution may have all the resources 

to collect the evidence against the accused person, in CSA cases, this is hindered by the 

fact that the accused person may have the most crucial information needed to establish the 

truth, where the CVSA may be unable to testify or talk about the abuse. 

 

The aim of the criminal justice system should not only be to safeguard the rights of 

accused persons, but also to ensure mechanisms that assist the court to arrive at the truth. 

The ends of justice cannot be said to be served where the accused person is acquitted 

simply because CVSA fail to testify if it can be proved that the accused person was at the 

scene of crime, yet protected from self-incrimination. There is a gap in this respect and 

the need to balance the truth seeking role of the court in protecting CVSA and the right of 

accused persons in CSA trial to be protected from self-incrimination and the fundamental 

presumption of innocence as the hallmark of an adversarial trial. Controversial as this 

matter may be, in CSA cases, there is need to re-think this principle. 

 

Kenya needs to adopt the elaborate inquiry process of the inquisitorial system which is, 

according to Dammer and Albanese,
839

 its greatest advantage. It allows the vast resources 

of the government to be applied in the investigation process that is not one-sided. In the 

case of the adversarial system, the government resources are used by the investigators on 

the side of the prosecution since the accused is in charge of his/her own evidence 

gathering and presentation.
840

 This advantage makes the inquisitorial system suitable for 

the trial of CSA as it allows the investigation of any relevant information and the 

questioning of witnesses including the accused persons since CSA, as already discussed is 

sometimes committed away from the public eye with the possibility that the only 

witnesses may be the CVSA and the accused.
841
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Another advantage of the inquisitorial system is that the investigation is seen to be so 

thorough that only cases with high chances of successful conviction proceed to trial as 

those with slim chances of success are dropped at the end of the pre-trial stage.
842

 This 

advantage serves the interest of the accused since the investigating judge only admits 

charges on cases with strong evidence, releasing suspects against whom evidence is weak.  

 

The important distinction between the function of a trial and pre-trial judge is that 

whereas the pre-trial judge supervises the collection of information that forms the 

evidence, the trial judge is the one who hears the case and conducts the trial based on the 

dossier compiled by the pre-trial judge. However; the greatest advantage of the 

inquisitorial system is the non-adversarial nature of seeking the truth that accommodates 

the concerns of both victims and accused persons. 

 

The  greatest  relevance of the inquisitorial system to CSA trial therefore is its non-

adversarial nature of trial which allows for a conducive environment for CVSA to testify 

and present to the court the details of the abuse, unlike the adversarial trial which has 

been described by many scholars as a second rape, re-victimization and too cruel to 

CVSA.
843

 It is important to note that in both the adversarial and the inquisitorial systems, 

the accused person is presumed innocent until proven guilty and retains the privilege 

against self-incrimination as hallmarks of the criminal trial.
844

An example of an 

inquisitorial system that ensures fairness to CSA is France.
845

Kenya can therefore learn 

and borrow positive aspects of the French system in the investigation of CSA.  

Relevance of the French Inquisitorial Pre-trial Procedure to CSA Trial 

The characteristic feature of the French procedure is an elaborate and extensive pre-trial 

judicial investigation which may be requested for by the prosecutor, suspect, or any party. 

It involves investigative stages which appear useful to the manifestation of the truth. At 

this stage, the prosecution may request for the arrest and detention of any suspect as a 

security measure while suspects may question a particular witness or cross-examine 
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another suspect, witness or visit the scene of crime and even request that another suspect 

be ordered to produce particular information.
846

 

 

The elaborate pre-trial procedure therefore allows for the collection of all evidence of 

probative value and examination and cross-examination of witnesses at this stage by the 

prosecution and the suspect. This is in sharp contrast to the adversarial system which 

stipulates the order of presenting and testing evidence at trial stage where cross-

examination occurs.
847

 In respect of CSA trial the elaborate French system is likely to 

help in seeking the truth as everyone likely to have any evidence is questioned. It is 

therefore more relevant to the trial of CSA so long as the accused person is given an 

adequate and appropriate opportunity to challenge the evidence at any stage. 

 

The second feature of the French criminal trial is the discovery stage when both the 

accused persons and prosecutor may inspect the full (information) dossier gathered by the 

judicial pre-trial investigation. This gives an opportunity to narrow down issues for trial 

and has the effect of ensuring that each party is adequately prepared to argue their case as 

opposed to the adversarial system where each party guards their evidence waiting to 

surprise the opponent in court.
848

 

 

Critics of the inquisitorial system of trial however argue that the role of the judge in its 

elaborate pre-trial investigative process in effect makes it difficult for the trial process to 

be impartial due to the extreme judicial powers of the judge at both stages which is likely 

to result into prejudice against the accused person.
849

 They further argue that the 

involvement of a judge at the pre-trial stage, takes away the court‟s impartiality.
850

 The 

trial develops into an affirmation or review of the pre-trial investigation. This raises 

concerns that an accused person under the system of trial is more likely to be convicted 

than acquitted.
851

This has given rise to the misconception that under the inquisitorial 

system of trial, an accused person is guilty until proven innocent.
852
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Van Kessel, however, views the involvement of the judge at the investigative pre-trial 

stage necessary to protect the interests of both the state and the accused person.
853

 

According to Van Kessel‟s the judicial involvement at the pre-trial stage in the 

inquisitorial system results into a balanced investigation.
854

 This in the interest of both the 

victim and the accused person. This contrasts the adversarial system where the state‟s 

investigation is adversarial to the accused person and characterized by complex 

evidentiary rules of evidence which impede the search for the truth.
855

 

 

Damaska, an expert in criminal procedure, agrees with Van Kessel. He argues that the 

judicial involvement at pre-trial stage of investigation in the inquisitorial system should 

be viewed as official state inquiry in the interest of both accused persons and victims.
856

  

The judicial involvement in investigation under the inquisitorial system is in my view a 

feature that makes the trial procedure suitable for CSA trial. The process must however 

ensure that the judge remains impartial and protects the rights of accused persons 

throughout the investigation. 

 

The ICTR adopted an elaborate inquisitorial trial procedure which Kenya can also borrow 

from. Under rule 43, the pre-trial procedure of the tribunal is in line with the inquisitorial 

nature of a detailed pre-trial investigation that ensures only those against whom there is 

sufficient evidence are indicted. Rules 67 and 68 ensure that the accused person prepares 

well for the defence, the prosecutor is obliged to disclose the evidence to be relied on and 

any exculpatory evidence, except for confidential information that may jeopardize the 

cause of justice and equally, the accused person has a duty on reciprocal disclosure of any 

alibi defence, diminished responsibility or mental incapacity. The disclosure provisions 

make the trial less adversarial and more inquisitorial in the search for truth. 

4.5 The Administration of the Children Court and its Implication for CSA Trial 

The study evaluated the administration of the children‟s courts under the following sub 

themes: location of the children courts, case management by the children courts, waiting 

rooms for CVSA, lack of provision of food to CVSA when they attend court, children‟s 
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court arrangement, administration of children courts, information to CVSA on various 

aspects of the court process, CVSA experience while waiting to testify, pre-trial court 

orientation for CVSA, lack of protective mechanisms to shield CVSA from face to face 

contact with the accused person, inadequate cooperation and coordination between the 

criminal justice agencies, inadequate training of officers, financial challenges to CVSA, 

lack of a CVSA protection unit and lack of a policy on CSA trials. 

4.5.1 Location of the Children Courts 

The study observed that all the selected children courts (Nairobi, Kisumu, Eldoret, 

Mombasa and Nakuru) are located at different buildings away from the main law courts 

building that houses all other courts in the respective stations. This is a notable 

administrative arrangement in keeping with the best interest of the child principle.
857

 The 

children courts are presided over by magistrates who are appointed through a gazette 

notice by the Chief Justice under the Children Act.
858

 The rationale for appointing 

specific magistrates appointed to handle children cases ensures that those with the interest 

in child cases are appointed and equipped with the relevant skills for the task.
859

 In one of 

the stations, the magistrate presiding over the children court was not gazzetted and had no 

prior training on handling CSA cases.
860

 According to the magistrate: 

 

Handling children cases requires interest and special skills since they are 

different from ordinary criminal cases. It is therefore important that the 

office of the Chief Justice identifies those with interest in children matters 

for gazettement to preside over children courts. In my case, I do not have 

the interest in children matters, I was not consulted and neither do I have 

special skills in children matters. I am however presiding over the court as 

part of my duty.
861

   

 

From the above narrative, the implication is that not all magistrates who preside over 

children courts are gazzetted, and specially trained to handle children cases. This defeats 
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the purpose of creating specialized courts for cases involving children under Section 73 of 

the Children Act. In addition, the study observed that some children cases were taken 

before magistrates who do not preside over children courts. It is important to emphasize 

that children cases should be handled by specially appointed magistrates who are trained 

on skills of handling children cases.
862

  

4.5.2 Case Management by the Children Courts 

The study found that children courts are classified as subordinate courts,
863

 and are not 

independent court stations but fall under the management of the Chief Magistrate‟s 

Courts, in whose jurisdiction they are located. Subsequently, the children„s court 

magistrates also receive adult cases allocated by the respective Chief Magistrate‟s Courts. 

According to a magistrate interviewed by the study: 

 

Although children courts are supposed to give priority to children matters, 

magistrates presiding over children cases are often under pressure from the 

Judiciary, the advocates and the litigants to finalize their cases in adult 

matters. They forget that this is a specialized court whose primary duty is 

cases involving children. Where adult case hearings are delayed, the 

excuse of having to handle children cases first is not entertained by either 

the Judiciary or the advocates. This is contrary to the rationale of setting 

up children courts to give priority to children cases. In order to deal with 

this problem, we often set aside specific days in a week when to handle 

children matters. However, adult matters are handled by the children 

courts on a daily basis. On the days when children cases are to be heard, 

we start with adult cases first and hear children cases afterwards.  There is 

need to ensure that children courts give priority to children cases as 

envisaged by the Children Act when setting up the children courts.
864

  

 

The magistrates presiding over children cases therefore handle not only children matters 

but adult cases too. All the children courts under the study set aside one or two specific 

days in a week when they handled children matters. Adult cases are however heard every 

                                                           
862

 Op. cit  n 384. 
863

Op. cit n 35 section 73(d) (i). 
864

 Respondent no 46 in Appendix K. 



 

173 

day of the week. The implication is that children cases are not heard on a daily basis by 

children courts, therefore, causing unnecessary delays in finalizing CSA cases.  

 

The administrative arrangement, according to the FGD, is one of the factors that cause 

delays in the hearing of CSA cases which take between six to three years to finalize, as 

illustrated by the review of Mombasa Criminal Case no 3349/09. In this case, the accused 

faced a charge of attempted defilement of a fifteen year old girl who failed to testify in 

court after five adjournments, leading to an acquittal. Such adjournments discourage 

CVSA from going to court to testify especially where CVSA may have been intimidated 

by the accused person. An interview with the court prosecutor revealed that the CVSA 

could not be traced: 

  

In this case, like many others where the CVSA is known to the accused 

person, intimidation of CVSA by the accused person at times makes it 

difficult for witnesses to testify in CSA cases. Other factors that make it 

difficult to prosecute CSA cases include delayed hearings since the 

children courts do not conduct trials on a daily basis but on specific days 

of the week. It would be better if children courts handled children matters 

exclusively to ensure speedy trial.
865

 

 

The Mombasa Criminal Case no 3349/09 revealed that on the first hearing date, the 

prosecutor indicated that the CVSA and other witnesses were ready to testify but that 

particular day was for handling civil matters and not criminal matters. The case highlights 

the insensitivity of the court system to the special needs of CVSA and the frustration of 

witnesses who travel to court, but are turned away having been summoned to give 

evidence. The allocation of adult cases by the Chief Magistrates to the children courts, 

negates the rationale of having children courts located away from the main courts to 

protect their privacy, since CVSA end up being mixed with the adults. According to 

Temkin, such lack of sensitivity to concerns of sexual assault victims discourages them 

from testifying in court.
866
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4.5.3 Waiting Rooms for CVSA 

None of the children courts under the study had any waiting room for CVSA who were 

spotted clinging to their parents/social workers. One CVSA guardian said that there was 

no special room for CVSA to sit as they waited for the trial: 

 

We arrived at the court premises by 7.00 a.m. There was nobody to direct 

us on where to go and what to do. We had to wait outside the court where 

there are no sits. As we waited, the accused person came in. Upon seeing 

the accused person, the CVSA became terrified clang on me.  I wish there 

were arrangements to ensure that CVSA have special waiting rooms which 

would protect them from any intimidation.
867

 

 

Whereas Mombasa and Nakuru handled children matters on specified days in the morning 

hours, Nairobi, Kisumu and Eldoret children courts dealt with CSA cases in the 

afternoon. This caused some stress to some CVSA who were observed tired and 

complained of being kept waiting for long hours before testifying.  

4.5.4 Lack of Provision of Food to CVSA When they Attend Court 

Apart from the long waiting period, none of the children courts had any meal plans for 

CVSA who depended on those who accompanied them to court for something to eat. In 

the words of one parent: 

 

We came to court in the morning before 8.00 a.m. as directed by the court 

summons. It is now 4.00 p.m. although the court summoned us to come and 

give evidence, they have not catered for our transport or anything to eat. If 

I knew that the courts do not provide any food for the children, I would 

have carried some for the child. We have waited the whole day until 3.00 

pm when her evidence was taken. However, no court official even asked us 

if the child had eaten anything.
868

 

 

In the absence of meal provisions, the ability of CVSA to testify coherently and 

confidently in the afternoon hours was negatively affected. This contributed to their 
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vulnerability during their testimony. There was no arrangement in any of the courts 

whatsoever to feed CVSA, some of whom arrived in the morning, but were finally asked 

to give evidence at about 4 p.m. They were observed hungry, yet they were expected to 

give evidence. According to the magistrates interviewed, neither the judiciary, nor the 

prosecution had financial allocation to feed the children. According to one magistrate 

interviewed by the study: 

 

Yes it is true that the court does not provide any meals to CVSA or to any 

children who appear as witnesses. There is no budget to that effect from 

the Judiciary. Once in a while when I see a child who is very hungry but 

has to give evidence, I can only spend my own money to buy a soft drink. 

Since many of the CVSA give evidence in the afternoon, it would be 

appropriate for the court to provide at least lunch. However, in the absence 

of such budgetary allocation, it is difficult to feed the children.
869

 

 

The decision by the courts to take CVSA‟s evidence in the afternoon is not in the best 

interest of children. It appears to be a concern about not keeping advocates and adult 

litigants waiting in a court meant for children issues. The administration of the children 

courts is therefore not sensitive to CVSA. 

 

The study observed that most CVSA reported to court as early as 7 a.m. but waited 

between three to eight hours in court before being called to testify as all the courts started 

the day‟s proceedings by mentioning all cases for the day, then dealing with adult matters, 

leaving CSA cases to be heard last in all the selected children courts. One of the reasons 

given by the courts was that there was need to clear all cases involving adults in the open 

court before relocating to the private chambers for the hearing of CSA cases. According 

to a magistrate interviewed by the study: 

 

I do prefer to hear adult cases first so that advocates are not kept waiting. 

This also ensures that I am not in a hurry to finish CSA cases since there 

would be no advocates waiting by the time I start the CSA cases. Because 

we get adult cases allocated from the Chief Magistrate‟s Court, I am not 
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able to tell the Chief Magistrate not to allocate me adult cases because of 

children cases. I am expected to handle both.
870

  

 

From the above narrative, the hearing of CSA cases depends on what time the courts 

finalize adult cases allocated for hearing on the same day. The administrative procedure is 

insensitive to the long waiting period that it subjects CVSA to. Seventy four percent of 

CVSA described the waiting period before testifying as fearful, confusing, shocking, and 

tense. They felt bored, hungry, tired and found the waiting period too long. Only 26% of 

the CVSA felt confident during this period as they were accompanied by social workers 

and counselors, emphasizing the importance of psycho-social support to CVSA.  

4.5.5 Children‟s Court Arrangement 

The study found that there are inadequate administrative arrangements by the court to 

ensure a child-sensitive court environment where CVSA can express their views and give 

their best evidence about the abuse. Apart from the Nairobi Children‟s court, the other 

children courts visited had the same set up as ordinary courts. The magistrate‟s sitting 

position is raised above the rest and the air of seriousness intimidates even adults. The 

unusual quietness that characterizes the court room, officers in uniform, people 

handcuffed, others speaking in low tones and the gloomy faces all contribute to the tense 

atmosphere.
871

 It was observed that adults testifying in court also appeared tense implying 

that court environment is generally intimidating.
872

 Court officers wore official suits 

emphasizing the seriousness of the nature of court business. One CVSA described the 

court arrangement as: 

 

The courtroom was a very strange place. Everybody was quiet. There was 

a police officer in uniform. I did not understand why he was there. I feared 

I would be arrested since I saw some adults in handcuffs. The magistrate 

sat in front on a seat that was big and there were policemen standing next 

to him. Everybody seemed afraid. I did not understand what was going on. 

I saw lawyers dressed in black suits. This was very intimidating.
873
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The court environment in all the selected children courts was generally not conducive for 

CVSA to express their views and opinion. The court environment was not child-sensitive 

and the administrative arrangements did not take into account the need to take the 

evidence of CVSA immediately after the abuse. The children court lay out in all the 

selected courts was similar in all respects to the arrangement in cases involving adults 

where the magistrate sits at the front raised platform. The accused person sits on one side 

and witnesses on the side opposite the accused person while the prosecution and 

advocates as well as the court clerk sit in the middle. The court layout was the same in 

both open court and magistrates private chambers as illustrated by Figure 3 below.  

 

 

Figure 3: Children's Court Arrangement 

 

 

 

 

 

 

 

 

 

 

 

 

 

The court arrangement shown above exposes CVSA to direct face to face contact with the 

accused person. This has the effect of disempowering CVSA from testifying. According 

to one CVSA: 

The most difficult part of my testimony was facing the accused person in 

court and narrating how he abused me. Where I stood when giving 

evidence was directly opposite the accused person who looked at me 

directly in the face. This reminded me of his warning that I should not tell 

MAGISTRATE 

A
ccu

sed
 

E
m

p
ty

 stan
d
 fo

r w
itn

ess 

 Prosecutor and 

Advocate 

Court Clerk 

Social 

worker 

Public 



 

178 

anybody about the abuse or he will punish me. I wish there was a better 

arrangement where I do not have to see the accused person as I testify.
874

 

 

In situations where CVSA are threatened by the accused person against revealing the 

abuse, this kind of court arrangement enhances CVSA‟s vulnerability upon seeing the 

accused person. The court arrangement is not in conformity with the best interest of 

CVSA under the UNCRC. 

 

The study observed one CVSA seeking cover under a table in the courtroom on seeing the 

accused person. Upon being interviewed, the CVSA said: 

 

I was scared when I saw the accused person in court. I wondered why he 

was allowed in court. I could not subsequently narrate how he abused me 

because I remembered his warning to me not to tell anybody about the 

abuse.
875

 

 

It subsequently became difficult for the prosecution to convince the CVSA to testify. 

Although CSA cases were mentioned in open courts but heard in the magistrates‟ 

chambers, due to close proximity with the accused person, some CVSA were observed 

crying upon seeing the accused person while others kept unusually quiet. For those who 

managed to talk, it took a very long time and patience from the prosecution to convince 

them to narrate their story to the court. 

 

This observation is consistent with the views of all the CVSA interviewed who said that 

they felt uncomfortable with the court arrangement due to the proximity (2 to 5 meters 

away)
876

 to the accused person in court which intimidated them. They preferred not to 

have any contact with the accused persons at all especially during their testimony. The 

court arrangement and layout in the selected children courts is therefore not sensitive to 

the needs of CVSA and does not provide a child friendly environment for CVSA to 

participate in the proceedings and express their views effectively as per the procedural 

justice framework for CSA trial. 
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4.5.6 Lack of a mechanism to ensure CVSA are informed of the court process and its 

outcome 

The study found the pre-trial procedure lacking a mechanism of ensuring that CVSA 

receive relevant information about the trial contrary to child victims‟ right to information 

as provided by the UNGJMCCVWC.  

 

My mother received court summons that I was expected to testify in court. 

Neither she nor I knew what was expected in court. When we reached the 

court, there was nobody to tell us what to do or what not to do. It was a 

long waiting period before a police officer in uniform called my name and 

told me to get inside the courtroom. There were many people. I did not 

know what to say and how people react to whatever I said.
877

 

 

Although the CVSA are in the strict legal sense the complainants in a CSA trial, there 

was no procedure to ensure that they were kept informed of the developments in the 

cases, what was expected of them and what they should expect in the trial. They relied on 

their families to follow up the case as opposed to receiving information from the court. 

This is in violation of children‟s right to information on matters that affect them under the 

best interest principle. This led to CVSA missing court on the hearing and sentencing 

days, a fact that discouraged many of them from reporting sexual abuse to the police. 

 

The study found that there was no procedure or practice of giving CVSA relevant 

information about the justice process, what to expect and what is expected of them. 

Subsequently, only 8% of CVSA learnt from the police that they needed to testify in court 

while 92% received the information from family members and social workers. The 

implication is that CVSA‟s access to information about the justice process is largely the 

concern of family members and social workers, with little input from the police whose 

responsibility includes ensuring that CVSA are informed about when and where the trial 

takes place according to the procedural justice framework for CSA trial. Failure by the 

police to ensure CVSA become familiar with them in advance of the trial, according to 

magistrates interviewed, contributes to the tension CVSA experience during their 

                                                           
877

 Respondent no 62 in Appendix K. 



 

180 

testimony in court, further enhancing their vulnerability. In the words of one CVSA 

interviewed by the study: 

 

My mother told me that the police required me to say in court how I was 

sexually abused. I did not know what to expect. I feared that they will punish 

me for being a bad child. In court, people were unfriendly, some of them 

were handcuffed. I did not know if I would be handcuffed too. I was too 

afraid. Nobody explained to me what the court process is like.
878

 

 

Due to the failure to inform CVSA of the requirement to testify in court, the study found 

that majority (71%) of CVSA felt fearful, confused and shocked, tense, shy, nervous 

because they did not know what to expect in court. Only 29% of CVSA, most of whom 

had the support of social workers felt confident as they knew what to expect in court, 

confirming the importance of social support services to CVSA. 

 

Whereas CVSA generally expected to find the police/ prosecutor, the accused person, the 

magistrate, their parents, social workers, lawyers, children officers, their teachers and 

family members in court, 95% of CVSA did not know what to expect of them and were 

anxious about their court appearance.  Only 5% of CVSA (those represented by NGOs) 

had a rough idea of the court process. Majority of CVSA therefore lacked knowledge of 

the court process, enhancing their vulnerability. This increased the potential of 

intimidating them while testifying under the adversarial legal system procedures, due to 

the uncertainty of what to expect in court. According to a defence lawyer: 

 

Children generally do not understand the court process. In addition, there 

is no mechanism to ensure that they are adequately prepared to testify in 

court. They hardly know what to expect or what is expected of them when 

they come to testify. Due to lack of information, it is very easy to 

intimidate CVSA and ensure that they contradict their earlier recorded 

evidence. Such contradiction creates a doubt, the benefit of which serves 

to set the accused person free.
879
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The court procedures therefore failed to comply with the right of CVSA to be provided 

with all relevant information regarding the trial as provided by Article 35 of the 

Constitution of Kenya.  

4.5.7 Lack of Pre-Trial Court Orientation 

The study found that there is no mechanism to ensure that CVSA visit the court before 

their testimony day so as to be orientated and familiarize themselves with the court 

business. The lack of a pre-trial court orientation for CVSA implied that CVSA found 

themselves in unfamiliar court grounds with many people, some in handcuffs on the day 

of their testimony. The resultant anxiety, nervousness and fear were evident on CVSA 

who stayed close to those who had accompanied them to court. Ordinarily, children play 

freely in any situation,
880

 but that was not the case in all the courts visited. Many CVSA 

knew they were to narrate the abuse in court, but had no idea about the procedure. In 

addition, they did not know what to expect or what was expected of them in court. This 

was a problem that was observed throughout in all the courts visited.  

 

Many CVSA said that they had never been brought to court before the day of the 

testimony. It was the first time for many CVSA to appear in court. They did not 

understand the court procedure. They wondered what was the role of the different officers 

they encountered in court. The different stages of the trial process did not make any sense 

to them. In their own view, the court was a strange area where they were required to tell 

everyone how they were abused. In the words of one CVSA: 

 

I was very afraid when I saw many people in court. They all looked so 

serious and used words which I have never heard before. I did not know how 

to address the magistrate or the prosecutor. I did not understand when to sit 

or stand or bend, but I saw people do that. I feared I could be punished if I 

made I mistake. I just wanted to finish and go home.
881

 

 

In one notable incident in Nakuru, the unfamiliar court environment that confines 

movement of people could not be understood by one CVSA who walked out and left the 

court proceedings going on. 
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4.5.8 CVSA Experience while waiting to Testify 

The study established that many CVSA found themselves in unfamiliar court 

environment as they waited to testify. Majority (81%) of CVSA described their 

experience using words such as  fear, shock, nervousness, anxiousness, bad, unhappy, 

apprehensive, shame, and shy. This confirms the findings by Temkin in a study which 

observed CVSA looking anxious, apprehensive and some crying as they waited in court 

for their cases to be heard.
882

 The study finding is consistent with the views of social 

workers who said that the waiting period is one of the sources of stress to CVSA. One 

CVSA described the waiting period as follows: 

 

We arrived at the court as early as 7.30 a.m. and waited until 2.30 p.m. 

when I was called to testify. All this time, nobody told me what to do, 

what to expect or what not to do. I saw adults talking in low voices as if 

they feared something. I was terrified; I did not know how long the whole 

process would take. I just saw police officers call people and direct them 

inside the court. I had no idea what happened to them when they entered 

the court.
883

 

 

Despite the anxiety associated with the waiting period, the study observed that there were 

no professional child counselors employed by the government to counsel the children and 

prepare them to testify in court as already discussed. The implication is that many CVSA 

approached the witness box while already under stress and without the benefit of 

psychosocial support. 

 

Only 19% of CVSA (some of the CVSA accompanied by social workers) looked forward 

to the court appearance in anticipation of relief, healing, good outcome, happiness and 

excitement. They hoped that they would be believed by the court. They expected not to be 

blamed for the abuse but that the court would find the accused persons guilty and punish 

them. Their view of the court and confidence in testifying proves that psychosocial 
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support enhances the confidence of CVSA to testify in CSA matters. This is supported by 

the sentiments of a social worker who said: 

 

Most of the CVSA who testify in court lack psycho-social services 

because the courts do not seem to have any psycho-social support service 

providers attached to them. CVSA, having suffered the traumatic effects 

of CSA are therefore re-victimized by the court process.  There is need to 

ensure that all CVSA undergo counseling and receive psycho-social 

support before they testify.
884

 

 

The above narrative is consistent with the psychoanalytic theory as a therapy to sexual 

abuse victims.
885

 

4.5.9 Lack of Protective Mechanisms to Shield CVSA from Face to Face Contact 

with the Accused Person 

In all the children courts visited, the study found that there was no procedure of shielding 

CVSA from possible face to face contact with the accused person in court before they 

testified. Many CVSA were therefore able to see the accused persons within the court, 

setting in the fear of talking about the abuse. Some of them responded that they had been 

warned by the accused persons during the abuse not to talk about it to anyone. This was 

the case with respondent no 63:  

 

I was scared when I saw the accused person in court. I wondered why he 

was allowed in court. I could not subsequently narrate how he abused me 

because I remembered his warning to me not to tell anybody about the 

abuse.
886

 

 

At Nakuru Children‟s Court, the study observed one CVSA
887

 screaming upon seeing the 

accused person, while another CVSA refused to talk at all when asked to take the witness 

stand. The CVSA looked down at the floor, clinging on the social worker who had 

brought her to court, prompting the adjournment of the case as she was unable to give 
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evidence after seeing the accused person in court. When interviewed after the court 

session, the CVSA responded that: 

 

He (accused) warned me not to talk about the abuse to anyone or he will 

sexually abuse me again. I did not know that he would be present in court 

when I testify. There was nobody to ensure my safety. What would happen 

after I testify? I could not understand why he came to court.
888

 

 

During the interviews, majority (91%) of CVSA described the act of seeing the accused 

person in court using words such as shocking, confusing, instilling fear, tension, nervous, 

anger, heart-ache as some cried. One CVSA, a 13 year old girl
889

 completely refused to 

give evidence in a Kisumu court, but during the interview revealed that she had been 

threatened with death by the accused person during the abuse and so she feared for her 

life. The study finding confirms the vulnerability of CVSA during and after the abuse, the 

consequence of the abuse on the CVSA and how CSA disempowers and incapacitates 

CVSA from testifying. Only 9% of CVSA felt confident enough to testify upon seeing the 

accused person in court as illustrated by figure 4 below. 
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Figure 4: CVSA's Description of the act of seeing the accused person in court 

 

 

Majority of CVSA felt apprehensive about court appearance. They described their 

experience of seeing the accused person with words such as shock and tension. The 

already vulnerable CVSA had to face the accused person in court without special 

protection measures. This further enhanced their vulnerability and disempowered them 

from giving their best evidence contrary to the UNGJMCCVWC.  

4.5.10 Inadequate Cooperation and Coordination between the Criminal Justice 

Agencies 

The criminal justice agencies involved in the trial of CSA namely the Office of the 

Attorney- General, Judiciary, Children Department, Probation Department and the Police 

did not seem to work together as a system, but rather independent of each other. The 

effect is that the court would not know in advance when a CSA case was to be filed so as 

to prepare and hear it at the earliest opportunity, hence unnecessary delays. Likewise, the 

children department did not get an opportunity in advance to arrange for the CVSA safety 

and care as required by the Children Act. 
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CVSA in incest matters continued to live with their families as they waited to testify. This 

caused difficulty to CVSA testifying against the accused persons in incest cases. Officers 

such as probation officers and  other social workers  skilled in social work who could 

offer psychosocial services to CVSA, were not involved in the trial of CSA as far as the 

support to CVSA was concerned. Ironically, the probation officers were involved in 

preparing pre-bail reports and pre-sentence reports to the magistrates for consideration of 

bail and sentencing of the accused persons respectively. This shows the disconnect 

amongst the various criminal justice agencies which should work together as a system 

within the CJS. According to one social worker: 

 

The trial of cases involving children requires that all those involved work 

together as a team in order to ensure a speedy trial and justice to both the 

accused person and CVSA. However, the police work independently and 

the courts are not aware of when a CSA case is likely to be filed in court. 

The children department plays a minimal role in CSA trial cases. As social 

workers, we are not involved by the courts at all unless we are contracted 

by NGOs representing CVSA. The disconnect in the working of the 

agencies involved in CSA trial makes it difficult to protect the interest and 

rights of CVSA.
890

 

4.5.11 Inadequate Training of Officers 

The study found that magistrates handling children matters are not adequately trained on 

special relevant skills necessary in the administration of children courts. All of them 

referred to the Children Act and the Sexual Offences Act in handling CSA. However, 

they lacked knowledge on the secret nature of CSA, the effects of CSA on CVSA‟s 

ability to testify, effect of PTSD on CVSA upon seeing the accused person, 

communication skills with children and developmental stages of a child amongst many 

others. The gap in knowledge hindered the officer‟s ability to protect CVSA during their 

testimony. 
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A magistrate interviewed in Kisumu informed the study that trying CSA cases is 

traumatizing while he lacked any skills in handling CVSA and the trial itself left him 

traumatized. 

 

Although I handle CSA cases, if I had an option, I would not preside over 

these cases. Every time I preside over CSA cases I get traumatized. I have 

never been interested in handling children matters. Even in my own house, 

issues to do with the children are handled by my wife. I am therefore not 

competent to handle CSA cases and I get frustrated every time I have to 

preside over them. This is an area that requires specialized training in 

skills for magistrates who have an interest in dealing with children.
891

 

 

The above sentiments highlight the fact that some judicial officers lack special skills to be 

able to understand the special needs of CVSA and how to handle them. The effect is that 

when CVSA appear before such magistrates, they are left in the hands of the prosecution 

and the accused persons/ their advocates due to the passive role magistrates are expected 

to play in the adversarial system. 

 

According to magistrates, some prosecutors are incompetent, insensitive, and hostile and 

intimidate the CVSA while others are the exact opposite. All the police respondents were 

in agreement that investigating/ prosecuting CSA cases or handling CVSA required 

special skills over and above the training of a police officer and experience over and 

above prosecution/ investigation of general crimes. According to a prosecutor with over 

twenty years‟ experience: 

 

In order to effectively prosecute CSA cases, the initial training that police 

officers receive at Kiganjo Police Training College upon recruitment is 

inadequate. There is need to enhance the skills of police officers involved 

in CSA cases in the following areas; counseling skills, child friendly 

language, sign language to handle deaf and dumb CVSA, child 

psychology, gender based violence, child rights and CSA investigation.
892
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Just over half (54 %) of the police respondents considered themselves to be adequately 

equipped to handle children cases since they had attended training on prosecution 

generally, counseling, and children rights under the Children‟s Act and had experience in 

general crime investigation. However, 46% did not consider themselves well equipped 

with the special skills to handle CVSA since they had no training at all apart from the 

general recruitment training at Kiganjo Police College where all police recruits pass 

through before being employed as police officers. Although the respondents rightly 

pointed out the specific courses/ skills which they require to equip them in handling 

CVSA, those who considered themselves well equipped had only basic skills in handling 

children generally, but not in handling CSA victims. 

 

Police officers considered their work in handling CVSA as very formal, following strict 

functions of the police force. There was no mention of any assistance given to the CVSA 

such as counseling, psycho-social support, financial and material assistance or any 

advisory role whatsoever to the CVSA or their families. According to one police officer: 

 

Our training as police officers is to deal with crime and criminals. 

Investigating and prosecuting CSA cases is a special area that requires 

special skills such as understanding children and being able to get 

information from them. Our training does not equip us with skills to 

handle these cases. We are used to handling adult criminals who are rough 

and violent. Dealing with CVSA is therefore not part of our training and 

so we find it very difficult to handle children cases.
893

  

 

The above narrative explains and supports the sentiments expressed by the CVSA during 

the interviews that they viewed the police officers as insensitive, intimidating, harsh, 

serious and indifferent to their special needs. Seventy percent of the police respondents 

were of the view that prosecution/ investigating CSA cases is difficult and the success 

rate is low compared to other crimes hence the difficulties they experience in handling 

CVSA while testifying in court. Thirty percent of the police officers however thought that 

prosecuting CSA cases/ handling CVSA is manageable although with some difficulties. 
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4.5.12 Financial challenges to CVSA 

All the respondents including CVSA were in agreement that lack of financial assistance 

from the courts hampered their ability to testify in court. Some CVSA were therefore not 

able to afford the services of a lawyer, psychosocial services, travelling, meals and 

medical attention.  

 

Ever since my child was sexually abused, I have spent so much money. 

The entire process is very expensive. The expenses include travelling to 

the police station to report the abuse, medical expenses, travelling to court 

to testify on various occasions amongst many other expenses. My earnings 

are not much. I can barely afford to feed the family. I have heard to 

borrow money at times to be able to meet the expenses. I am however 

unable to pay for the services of an advocate to represent my child.
894

 

 

The financial inability of the CVSA parents/ guardians was therefore a weakness of the 

system despite the provision by Section 199(a) (ii) of the Children Act which allows the 

Minister in charge of children department to authorize expenditure on services rendered 

to children in need of care and protection which includes CVSA. Section 394 of the 

Criminal Procedure Code provides for witness reimbursement of travelling expenses to 

court once they testify. Lack of this information by CVSA guardians is attributed to the 

failure by the courts to ensure that CVSA are adequately informed of their rights 

according to the UNGJMCCVWC. 

 

CVSA and their guardians said that they did not know that they are entitled to be 

reimbursed travelling expenses. The court records showed that prosecution did not apply 

to court for orders to reimburse witnesses their travelling expenses. The lack of 

knowledge by CVSA and their parents and the failure by the court to honour such 

reimbursements disabled many CVSA from testifying in court when cases were 

adjourned after the first date set for their testimony. Although Section 35 of the Sexual 

Offences Act provides for the treatment of sexual offence victims in public hospitals at 

the expense of the state, there is lack of public awareness in this regard. Many CVSA said 
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that they had difficulty with raising medical expenses. They preferred to go to private 

hospitals as opposed to public hospitals due to the social stigma associated with CSA. 

 

The study found out that CVSA and their families were required to pay for the medical 

examination and filling of the police medical investigation forms. However, the required 

fee of Kenya shillings one thousand was beyond the ability of many CVSA and their 

families, majority of whom had to borrow, making their quest for justice an expensive 

exercise. 

4.5.13 Lack of a CVSA Protection Unit 

The study found that there is no system or mechanism in any of the selected courts for the 

protection of CVSA and provision of necessary support services such as counseling, 

psycho-social support, legal or other relevant services. Although section 35(2) of the 

Sexual Offences Act provides that the court may order the treatment of victims of sexual 

violence, including counseling, the study found that there is no mechanism specifically 

set up to implement such provisions in respect to CSA. According to one magistrate: 

 

It is difficult to protect CVSA although we now have the Children Act and 

the Sexual Offences Act. These are only Acts that provide for rights and 

offences and punishment. They do not provide for the procedure that is to 

be applied in protecting victims of sexual assault. For example, section 

31(4) of the Sexual Offences Act allows the court to use a witness 

protection box in the protection of victims of sexual offences, there is no 

procedure as to how this can be done. In addition, there are no witness 

protection boxes provided in the courts. This makes it very difficult to 

apply the Sexual Offences Act in protecting CVSA.
895

 

 

The Witness Protection Agency, set up in 2011 under the Witness Protection Act, is now 

operational but does not have a special unit to deal with CVSA. Thus, despite the 

enactment and implementation of the Witness Protection Act, CVSA remain unprotected 

as they testify in court since their concerns are not captured by the provisions of the Act. 
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4.5.14 Lack of a Policy on CSA Trials 

Despite the provisions of section 46 of the Sexual Offences Act that the Minister in 

charge of legal affairs and public prosecutions should prepare a national policy 

framework for the implementation and administration of the Sexual Offences Act in order 

to secure the care of victims of sexual offences, the study found that there is no specific 

policy on the prosecution of CSA which is the concern of the study. There is therefore a 

gap in policy as far as CSA trial is concerned. 

 

The administration of the children courts lacks effective ways of administering justice 

according to the UNGJMCCVWC. The court administration has not created a conducive 

environment for CVSA to testify. In addition, the failure to put up mechanisms to assist 

CVSA testify effectively and coherently violates their right to participate in the judicial 

process according to the UNCRC. The administration of the children courts focuses more 

on the traditional goal of the CJS which is to establish the guilt or innocence of the 

accused.
896

 The court administration does not incorporate pre-trial measures that enable 

CVSA to tell their story of the abuse to court. 

Recommendations 

The study makes the following recommendations in order to address inadequacies of the 

pre-trial procedure in CSA cases in Kenya. 

Location of the Children Courts 

Since the study found that CVSA find the court atmosphere tensed, the study 

recommends that children courts be located away from the main court stations that house 

ordinary criminal matters. According to one CVSA: 

 

The court was full with so many adults who appeared afraid. They spoke 

in very low voices. Some of them were handcuffed. I therefore feared that 

I would also be handcuffed.
897

 

 

The above narrative confirms the study finding that children matters should not be 

handled in the same court where adults are tried. This is in conformity with the best 

interest of children and observation of their dignity and privacy. Children courts should 
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therefore be located in their own compound away from the adult criminal court. Children 

courts‟ priority should be to handle children cases on a daily basis so as to avoid 

unnecessary delay in the disposal of the cases. Children courts are specialized courts and 

should be given the priority that they deserve due to the sensitivity of children matters. 

Magistrates handling children matters should prioritize children cases. Where they must 

attend to adult matters, then this should be after they finish with the children cases and 

not the other way round. 

 

In Wisconsin state of the United States, there is a special children court known as 

Wisconsin Juvenile court, located away from other ordinary courts that handle adult 

matters.
898

 The court has the mandate to adjudicate all matters regarding children in 

Wisconsin state and is managed by a chief judge who is in charge of 4 other judges.
899

 

The judges are specially trained on developmental needs of child witnesses and are 

assisted by child experts from various fields such as social work, psychiatry, psychology, 

counseling and law.
900

 The Wisconsin Juvenile Court does not only house the children 

court, but has a medical assessment, recreational, boarding, catering and counseling 

facilities. Children cases are therefore given the deserved special attention and privacy in 

the best interest of children. Kenya can learn lessons from the Wisconsin Juvenile Court. 

 

Case Management by the Children Courts 

The study recommends that the Chief Justice issues practice direction on how children 

cases are to be managed. There is need to set a limit period within which children case 

must be finalized. Due to the traumatic effect of CSA, it is important that CVSA testify 

within four months of the abuse occurring so as to ensure that CVSA do not forget the 

details of the abuse during their testimony.
901

 According to one magistrate: 

 

Most CVSA testify between four and thirty six months after the abuse 

occurred. Subsequently, the delay in taking the testimony of CVSA results 

into a situation where most CVSA are not able to recollect and state the 

details of the abuse with precision. This often leads to several 
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contradictions on material facts between the CVSA testimony and their 

statements recorded with the police. Such contradiction creates doubts in 

the evidence of CVSA who is the key witness in a CSA trial. The benefit 

of the doubt results into an acquittal of the accused person. There is need 

to limit the period within which the evidence of a CVSA must be taken by 

court after the abuse occurs.
902

 

 

Protracted CSA cases have negative effect on CVSA.
903

 Hearing of CSA cases should be 

conducted on continuous days from the beginning of the trial to the end, without 

unnecessary adjournments which extend beyond two weeks.
904

 Section 1080 of the 

California Penal Code gives priority to cases where children are victims by recognizing 

that children need to complete their testimony in a short period after the abuse. 

 

In Scotland, the Lord Justice General occasionally directs judicial officers on specifics of 

justice administration concerning children.
905

 In 1990, the Lord Justice General of 

Scotland (the most senior judge) issued practice direction to judges giving guidance on 

the use of discretionary measures in cases where children were victims or witnesses.
906

 

Trial judges therefore have considerable discretion regarding the manner in which a 

child‟s evidence should be presented in court.
907

 Where children are to give evidence in 

open court, there are a number of modifications to the standard trial procedure making the 

court appearance less stressful to children.
908

 Kenya can learn from California and 

Scotland on how to regulate the period within which the evidence of CVSA must be taken 

by courts. 

 

Waiting Rooms for CVSA  

The study recommends that every children court should have a special waiting room for 

CVSA designed to protect them from face to face contact with the accused person when 

they go to court to testify. There should be measures to ensure that when CVSA arrive in 

the court room, they proceed to the waiting room where the accused person will have no 
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access to them. In addition, it is important that on the day of plea taking, the court issues 

an order that stops the accused person from interfering with CVSA or the investigation 

process in any way. 

 

The constitution of the State of Mississippi in the United States provides for victim 

protection from further harm by the accused.
909

 In addition, the victim has a right to give 

his/her view during the bail hearing.
910

 The judge must take into consideration concerns 

of victims of crime on matters concerning bail and impose conditions that ensure their 

safety.
911

 In England, the Child Liaison Officer is responsible for liaising with the Crown 

Prosecution Service on practical arrangements for CVSA to attend court.
912

 This includes 

ensuring that the person accompanying CVSA to court is informed about the location of 

the court, a separate entrance from that used by the general public and a separate waiting 

area that ensures CVSA do not see the accused person before their testimony.
913

 

Subsequently, CVSA are able to testify confidently without the stress associated with 

seeing the accused person prior to their testimony in the absence of special and separate 

waiting rooms for CVSA.
914

 A model court building with special facilities for child 

witnesses is the Glasgow Sheriff court in Scotland.
915

 Kenya can learn lessons on how to 

ensure that CVSA are comfortable in court as they wait to testify in CSA cases. 

 

Lack of Provision of Food to CVSA When they Attend Court 

The study recommends that in its budget, the Judiciary should set aside finances to 

provide children who participate in the judicial process either as witnesses or victims or 

accused persons with meals on the day they are required to appear in court. England, 

Australia, New Zealand, Canada, Germany, Israel and USA are examples of countries 

where children who participate in the judicial process are provided with meals.
916

 This is 

consistent with the best interest of children principle and ensures that they are well fed 

and have the energy to withstand the stress of testifying in court.
917
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Children‟s Court Arrangement 

The study recommends that children courts be modified into child friendly courtrooms to 

enable CVSA to testify with ease, coherently and consistently. This will ensure that 

children are comfortable when they have to testify in CSA cases. There is need for a 

complete departure from the adversarial court arrangement in adult cases. The courtroom 

should have a protective screen that ensures CVSA testify in the presence of the accused, 

but shielded from face- to-face contact with him/her.
918

 Protective screens are used in 

CSA trial in many states in the USA and in England and have enabled CVSA to testify 

without being intimidated by the presence of the accused in face-to face contact 

situation.
919

 Other measures include television links and use of intermediaries. These are 

discussed in detail in chapter five. 

 

The study recommends that the children court arrangement be modified to a conference 

type scenario as opposed to the adversarial structure in which the judges‟ position is 

elevated and appears intimidating.
920

 The study found that apart from Nairobi Children‟s 

Court, all the other courts still used the ordinary court set up with the magistrates‟ 

position raised above the ground to form a platform, probably to emphasize the power 

and authority of the court. The Nairobi Children‟s Court had a conference table set up 

where the magistrate shared the same table with all actors in the case in a conference like 

set up. This arrangement had the effect of reducing the tension associated with court 

environment, therefore more children friendly. It was the only court which was near child 

friendliness in its set up while in the other courts the set up was more like the ordinary 

courts, very intimidating to CVSA. Nairobi Children‟s Court was also the only court that 

had a witness protection box
921

 in compliance with section 31(4)(a) of the Sexual 

Offences Act
922

 to shield CVSA from direct face to face contact with the accused person 

during  their testimony. However, the witness box was not being used for its intended 

purpose, but as a storage area for court files and exhibits, negating the purpose for which 

it was set up.  
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In England, the informal conference type of arrangement relaxes everyone in court 

including CVSA.
923

 This provides a friendly environment for all the parties involved in 

the trial process. However, as much as possible CVSA must be protected from direct face 

to face contact with the accused. The court set up should be informal and police officers, 

judges and magistrates should not wear their official court attire which has been found to 

intimidate CVSA.
924

 In Britain, judges and lawyers remove wigs and gowns when 

handling cases involving child witnesses. In order to reduce the formalities in court and 

relax the environment to enable CVSA testify, England,
925

 Australia and the USA did 

away with the formal court dressing by both counsel and the magistrate/judge. The 

various measures to make the courtroom informal for cases involving children were 

discretionary in most jurisdictions, but slowly came to be given statutory force as is the 

case in the USA where a child has a statutory right to a support person under the Victims 

of Child Abuse Act of 1990. 

 

CVSA should not testify from the witness box which many of them view as isolating 

them and putting them on trial.
926

 The courts should be equipped with suitable chairs for 

children. The courtroom should be fitted with proper lighting system and voice amplifier 

so that CVSA who speak in low voice can be clearly heard.
927

 Every children court needs 

to be fitted with a live-video link which has the advantage of protecting CVSA from all 

the adverse effects of the courtroom layout.
928

 

 

Lack of a mechanism to ensure CVSA are informed of the court process and its 

outcome 

The study recommends that a mechanism be established by the Judiciary to ensure that 

CVSA receive information on every aspect of the trial. Simple brochures in Kiswahili and 

English should be developed and given to the guardian and CVSA. A social worker 

attached to the court is best placed to explain to the CVSA and guardian about the court 

process and what is expected of them. In addition, they need to explain to CVSA what to 

expect in court so as to remove the fear and anxiety associated with lack of information. 
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In England, as part of the process of preparing CVSA to testify, the Crown Prosecution 

Service and Child Liaison Officer ensure that CVSA and their guardians receive all 

information about the court process and where their view is important, that they have the 

opportunity to present it.
929

 In Scotland, all CVSA receive an explanatory leaflet „Going 

to Court‟ to inform them about the court before the court orientation visit.
930

 This has led 

to an increased number of CVSA willing to testify in CSA cases in Scotland.
931

 

 

Lack of Pre-Trial Court Orientation 

The study recommends the development and implementation of mechanisms that ensure 

CVSA visit the court before the day of their testimony. This makes CVSA familiarize 

themselves with the court surroundings and the court officers. When this occurs before 

the testimony day, CVSA are able to testify with ease in an environment already familiar 

to them. In England, this duty is shared between the Crown Prosecution Service and the 

Child Liaison Officer.
932

 

 

Courts have shown an appreciation that preparing CVSA for their court appearance 

produces tangible benefits by reducing unnecessary anxiety and improving the quality of 

the evidence of CVSA.
933

 In England and Wales as well as in Scotland, CVSA 

preparation is taken seriously due to its potential benefits to the entire court process.
934

 

 

Researches have also been undertaken to enhance specific cognitive training techniques 

to improve children‟s memory and communication skills in the courtroom.
935

 Pre-trial 

preparation programs have been found to enhance CVSA participation in the court 

process in five key areas namely; recalling of information completely and accurately, 

understanding the lawyer‟s questions and indications of non-compliance, resisting 

compliance with leading questions, coping with anxiety and understanding the trial 

process.
936

 The United Kingdom has greatly succeeded in preparing CVSA to go to court 

by organizing familiarization trips for CVSA to court before their testimony and 
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explaining to them the court process using the court visits and booklets developed for 

such purposes.
937

 All children called to testify in Scotland are issued with an explanatory 

leaflet „Going to Court‟ by the prosecutor while in England and Wales the responsibility 

rests with the court.
938

 

 

In Canada, CVSA preparation programs include work with courtroom models and dolls, 

role plays and familiarization with the courtroom procedures.
939

 Stress reduction 

techniques which include breathing exercises, muscle relaxation and cognitive 

restructuring are taught to CVSA to help reduce the stress associated with testifying in 

court.
940

 

 

The availability of support and comfort from other people is known to reduce stress in 

any situation.
941

 Children provide more information in the company of a friendly person 

who is not involved in the trial as an interested party.
942

 CVSA therefore derive emotional 

comfort from the presence of a support person and there is the added advantage of 

reduced anxiety by the CVSA which ultimately improves the quality of their evidence.
943

 

Such support can be derived from family, friends, social workers or professionals in that 

discipline. In cases of incest, professional support service is required to enable the CVSA 

testify. In the USA, Britain, New Zealand, Canada and Australia, social support services 

are available to CVSA throughout the justice process beyond the testimony until the 

CVSA recovers fully from the effects of the abuse.
944

 

 

Inadequate Cooperation and Coordination between the Criminal Justice Agencies 

The study recommends that various criminal justice agencies namely the police, the 

courts, the children department need to come together under one forum. Working as a 

system enables them to address administrative challenges faced in CSA trial. In this 

regard, every children court can form a CSA trial stakeholders committee. This is in line 
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with the current practice with the courts under the court users committees.
945

 As already 

discussed in this chapter, a good example of cooperation between the stakeholders in 

CSA trial is found in the Huntsville project in Alabama, USA.
946

 
 

 

 

Inadequate Training of Officers 

The study recommends that the Judicial Service Commission, through the Judicial 

Training Institute, develops a course syllabus on special skills in handling CSA trial. This 

needs to take a multi-disciplinary approach to the trial. Experts from different areas such 

as sociology, child psychology, psychiatry, criminal law and research in children cases 

need to come together to build the capacity of the judicial officers and other criminal 

justice agencies in charge of CSA cases. The Judicial Studies Board in England has 

conducted several programs to build judges‟ and magistrates‟ capacity in resolving 

children cases.
947

 In California judges have a well-developed way of ensuring that all 

officers handling CSA cases undergo continuous training to improve their skills.
948

 The 

National Centre for Child Abuse in California offers a variety of training programs to 

various criminal justice agencies on CSA.
949

 

 

The study recommends that before any magistrate is appointed to handle children matters, 

they should undergo the specialized training in this regard. In addition, because of the 

nature and sensitivity of children issues, the judiciary may consider gazetting magistrates 

with a special interest in children issues to preside over children courts so that not just any 

magistrate manages the children court. This recommendation is based on the fact that 

dealing with children requires patience and special skills to understand them especially 

when they are not able to communicate with the judicial officers.
950

 Judicial training 

should emphasize the need for judges and magistrates to be in control of the court 

proceedings to protect CVSA while safeguarding the rights of accused persons. 
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Financial challenges to CVSA 

The study recommends that the Judiciary sets aside funds under the children court budget 

to facilitate CVSA‟s and their guardians/ parents who cannot afford to come to court on 

their own. This can be achieved through psychosocial support officers who should be 

attached to each children‟s court. In addition, courts need to make orders to ensure CVSA 

get treatment from the government hospitals following the filing of CSA. 

 

Lack of a CVSA Protection Unit 

The study recommends the creation of a CVSA protection unit charged with the 

responsibility of ensuring the protection and welfare of CVSA during pre-trial, trial and 

post-trial period. Jurisdictions such as England, France, Germany and Australia have 

established specialist units for dealing with CSA cases and some prosecutors‟ offices 

allocate the cases to officers with relevant experience.
951

 This has led to increased rates of 

conviction in CSA cases.
952

 In 1991, the Crown Office in Scotland issued procurators 

fiscal with guidance notes for the investigation and prosecution of cases involving 

children.
953

 Subsequently, a similar manual was prepared for the English Crown 

Prosecution Service. The issuance of such manual was in recognition of the fact that the 

conduct of investigation and trial has significant impact on any victim‟s ability to cope 

with the stress associated with testifying.
954

 

 

4.6 Conclusion 

The study found that the entire pre-trial procedures, from the reporting, investigation and 

court administration is focused on the guilt/innocence of the accused at the expense of 

CVSA special needs. The pre-trial procedure fails to protect CVSA rights. The study 

therefore finds that the pre-trial procedure applicable in CSA cases in Kenya is 

inconsistent with the procedural justice framework of CSA trial since it lacks a detailed 

pre-trial mechanism of collecting and preserving evidence, including CVSA evidence and 

fails to offer CVSA effective assistance in preparation for their testimony. 

 

The study concludes that CSA pre-trial procedure in Kenya is not in the best interest of 

CVSA. The pre-trial procedure lacks a human rights approach to administration of justice. 
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It is inconsistent with the procedural justice and rights theories. The pre-trial procedure 

however, protects the rights of accused persons to remain silent and not give any self-

incriminating evidence while being presumed innocent until proven guilty. 

 

The pre-trial procedure is inconsistent with the UNGJMCCVWC and the inadequacies of 

pre-trial procedure expose CVSA to the trauma associated with court testimony in the 

absence of adequate measures to mitigate the stressful court environment. In the next 

chapter the study examines the trial procedure in CSA cases in Kenya. 
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CHAPTER FIVE 

TRIAL PROCEDURE IN CSA CASES IN KENYA 

5.1 Introduction 

Using the procedural justice framework identified in chapter three, the study evaluated 

CSA trial procedure in Kenya. The concern was to find out the implication of specific 

evidentiary rules of procedure on CSA ability to testify in CSA cases. This chapter is 

therefore organized around the following thematic areas: the burden of proof, the role of 

the prosecutor in the CSA trial, impartiality of the trial judge and its implication on CSA 

trial, publicity of the trial, orality of evidence, cross examination, accused person‟s right 

to confront witnesses, re-examination and the right to bail. 

5.2 The Burden of Proof 

The concept of the burden of proof refers to the reconstruction of the facts of the past 

event that constitute the allegation made in court through evidence and arguments.
955

 This 

is the cornerstone of the adversarial system which provides that „he who alleges must 

prove‟.
956

 Since the prosecutor is the one who files a criminal case in court, the onus/ 

burden to establish the facts through evidence and arguments that prove that the accused 

committed the offence lies with the prosecutor.
957

 This is what is known as the burden of 

proof which lies with the prosecution.
958

 One central and constant theme that cuts across 

the criminal adversarial trial system is that, the burden of proving the actus reus and the 

mens rea, beyond reasonable doubt, lies on the prosecution.
959

 In recognizing the 

importance of the burden of proof as a hallmark of the adversarial trial, the House of 

Lords held that: 

 

Throughout the web of English criminal law, one golden thread is always 

to be seen, that it is the duty of the prosecution to prove the prisoner‟s 

guilt…No matter what the charge or where the trial, the principle that the 

prosecution must prove the guilt of the prisoner is part of the common law 

of England and no attempt to whittle it down can be entertained.
960
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The adversarial trial procedure therefore places on the prosecution, as the initiator of the 

case, the burden of convincing the court that there is enough evidence on which a trial can 

go ahead, by establishing a prima facie case.
961

 There are three types of burden of 

proof.
962

 The first is the legal burden which refers to the prosecution‟s duty to convince 

the court of the guilt of the accused person, beyond any reasonable doubt.
963

 The legal 

burden is discharged, as a matter of law, at the end of the trial when the court decides on 

the guilt or innocence of the accused person.
964

 The legal burden is entirely on the 

prosecution, and is fixed at the beginning of the trial, when the prosecution files the 

charge.
965

 The legal burden remains on the prosecution and never shifts to the accused 

person at any stage of the trial.
966

 

 

The accused person therefore has no legal burden of proof and once a „not guilty plea‟ is 

entered in a case, every matter becomes a fact in issue, including the identity of the 

accused person.
967

 The facts in issue form the basis for adducing evidence to prove the 

offence.
968

 This gives rise to the second type of burden known as evidential burden, 

which refers to the onus of adducing evidence on an issue raised, as to the matter in 

question, for consideration by the court.
969

 The evidential burden requires the prosecution 

to prove facts sufficient to prevent the court from dismissing the charge on the ground of 

no case to answer.
970

 

The third burden of proof is the onus of establishing the admissibility of evidence, and 

differentiates the types of burden of proof and the degree of burden on the party.
971

 The 

reconstruction and proof of the facts by the prosecution must be dispensed to the 

satisfaction of the court beyond any reasonable doubt.
972

 This is known as the standard of 

proof required in criminal cases.
973

 Since it is the prosecution to prove facts of the case, 
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the result is a presumption of innocence of the accused person who is therefore presumed 

to be innocent until the allegations are proved in court beyond any reasonable doubt.
974

 In 

addition, if there is any doubt raised in the facts and arguments presented by the 

prosecution, the benefit of that doubt is given to the accused person who is set free for 

lack of sufficient evidence.
975

 

 

If an issue of exoneration is properly raised by the accused person, it is for the 

prosecution to prove, beyond any reasonable doubt, that the ground of exoneration is not 

available to the accused person.
976

 The general rule is that the party which has the legal 

burden also has the evidential burden.
977

 Ordinarily therefore, both the legal and 

evidential burden lie on the prosecution.
978

 However, there are two common law 

exceptions in which the evidential burden can be reversed from the prosecution to the 

accused.
979

 The first exception is where the accused person raises any of the common law 

defences of self-defence, duress, insanity or provocation.
980

 The second exception is 

where a statute reverses the evidential burden from the prosecution to the accused 

person.
981

 The effect of reversing the evidential burden is that the onus is placed on the 

accused person to provide evidence on the facts raised by him/her.
982

 

 

The central argument for maintaining the burden of proof in the classical adversarial 

system of trial is that, the price of upholding the due process is the certainty that no 

innocent person is convicted, despite the danger of occasional acquittal of the guilty.
983

  

In this respect, the presumption of innocence and standard of proof beyond reasonable 

doubt, have featured as the two most important pillars of the adversarial legal system.
984

 

Criminal proceedings against accused persons are therefore instituted in the name of the 

state as the complainant.
985

 This is based on the state‟s duty to protect the society.
986

 The 
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state prosecutes the accused person on behalf of the victim of crime through the 

prosecution, which must discharge the burden of proof beyond any reasonable doubt.
987

 

 

In order to protect the accused person in the trial process from arbitrary use of state 

power, several evidentiary rules of procedure developed out of the burden of proof to 

keep the state under check, while discharging the burden of proof.
988

 They include the 

impartial role of the prosecutor, the impartiality of the trial judge as a neutral umpire, the 

publicity of the trial, the orality of evidence, the accused person‟s right to confront 

witnesses, cross examination, re-examination and the right to bail amongst others.
989

 

 

The evidentiary rules of the adversarial trial procedure are protected by the Constitution 

of Kenya and expressed in the Criminal Procedure Code and the Evidence Act, both of 

which provide the procedural framework in criminal trials in Kenya. The prosecution is 

therefore required to prove the guilt of the accused person beyond any reasonable 

doubt.
990

 If any doubt is raised in the prosecution case, the benefit of the doubt is given to 

the accused person who is subsequently set free.
991

 

 

As the adversarial system developed, the rationale for a high standard of proof aimed at 

protecting the accused person from arbitrary use of state power.
992

 Secondly, the high 

standard of proof was to ensure that only the guilty suffer the consequences of 

imprisonment while the innocent are set free.
993

 The principle of the burden of proof and 

its high standard has achieved its intended goal in cases involving adults.
994

 However, the 

standard of proof required, beyond reasonable doubt, has been found to cause a 

miscarriage of justice in CSA trials.
995

 This is attributed to the challenges faced by the 

prosecution in discharging the burden of proof beyond reasonable doubt in CSA cases.
996

 

Any doubts raised in CVSA evidence due to errors in minor details, are interpreted in 
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favour of accused persons.
997

 Saywitz argues that children at times cannot remember or 

confuse fine details such as time and sequences of events, making it easy to create doubts 

in their evidence during CSA trials.
998

 

This study found that several cases of CSA cannot be successfully prosecuted due to the 

high standard of proof required in criminal cases. The study observed that the prosecution 

relies on CVSA as the key witnesses, to provide crucial information about the abuse. 

However, the circumstances surrounding the abuse which are already discussed in chapter 

four, such as the effect of CSA on CVSA, hinder them from enabling the prosecution to 

discharge the burden of proof. This finding is demonstrated by a review of Nairobi 

Criminal Case No. 4740/2007. 

 

The case highlights peculiarities of prosecuting CSA cases. The accused person, a cook at 

a children‟s institution was charged with seven counts of indecently assaulting children 

(between the ages of five and fifteen) under his care at the institution in the year 2005. 

The accused person was prosecuted about two years after the offences were alleged to 

have occurred. He worked and lived at the institution for about eighteen years, cooking 

and serving the children. At times he did the children‟s laundry and distributed new 

clothes to them when the institution received any from donors. All the CVSA testified 

that they trusted him and would do what he asked them to. The accused person therefore 

took advantage of the CVSA‟s trust in him and their vulnerability, to sexually abuse 

them, warning them not to talk about the abuse or risk missing food and clothes, when he 

distributed them. To ensure the CVSA remained silent and cooperated with him, he 

rewarded his victims with sweets and jeans trousers while denying the same to those 

children who refused to be abused by him. The accused person allegedly used his fingers 

and assaulted the young CVSA as he „played‟ with them at the stairs, lifting them to the 

sinks and inviting them to his house, located within the  institution‟s compound. His 

victims included both boys and girls at the institution. He touched the breasts and 

buttocks of the girls and pulled the penis of the boys. The institutional set up and his 

relationship with the CVSA provided him with the opportunity to sexually abuse the 

CVSA, within the confines of the institution, and away from the „public eye.‟ 
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The court record showed that CVSA made reports to the officer in charge of the 

institution, who admonished them and failed to take any action, so as to save the 

reputation of the institution. In addition, there was need to avoid the social stigma that 

such report would attract from the public. The failure by the officer in charge, to report 

the abuse to the police, is consistent with the labeling theory as discussed in chapter one. 

The matter was only reported to the police when the institution‟s donors insisted so, two 

years after the offences were committed. A 15 year old CVSA who recorded a statement 

with the police allegedly died while another 11 year old CVSA disappeared from the 

institution before testifying in court. The possibility of interference with investigation and 

intimidation of the potential witnesses could not be ruled out. 

 

One CVSA feared to testify in court because of threats from the accused person not to do 

so, and because of the concern by the CVSA that if found guilty, the accused person 

could be jailed. This confirmed Herman‟s argument on the difficulty of prosecuting CSA 

when the CVSA is in a special relationship to the accused person, such as teacher-pupil, 

father daughter, and house help-child relationships.
999

 Some CVSA testified that the 

abuse went on for long and they got used to it, thinking it was a game, not knowing it was 

wrong, since nobody had talked to them about sexual matters prior to the abuse. 

According to the court records, seven CVSA testified how the accused person had 

repeatedly sexually abused them by touching their private parts. However, the study 

established from the court record that the prosecution failed to discharge the burden of 

proof as per section 107 of the Evidence Act. The accused person was found not guilty 

and acquitted on three grounds.  

 

The first ground was that the evidence of CVSA contradicted each other and therefore 

created doubts, the benefit of which was given to the accused person as per Section 

111(1) of the Evidence Act.
1000

 Such contradictions included use of words by CVSA such 

as the „accused slapped my buttocks‟ and „he touched my buttocks.‟ This ground of 

acquittal highlights the difficulty in communicating sexual abuse by CVSA to court.
1001

 

The court interpreted the words by the CVSA to mean that the CVSA was not sure as to 

the action of the accused person, slapping or touching. 
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The second ground for the accused person‟s acquittal according to the court records was 

that, when the CVSA‟s were taken for medical examination, no injury consistent with 

sexual abuse was noted. This supports the argument by Herman and Hirshman that 

medical evidence in CSA cases may be lost if the medical examination takes place several 

days after the abuse occurs.
1002

 Despite the amendment of the Evidence Act
1003

 that did 

away with corroboration requirement, the court did not believe the evidence of the seven 

CVSA, and looked for corroboration in the medical report, failure which the accused 

person was acquitted.  

 

The accused person had been prosecuted two years after the abuse. In case there were 

injuries, they would have healed by the time of the reporting of the abuse.
1004

 Besides, the 

offence was not one of penetrating the genitals of the CVSA, but indecent assault. One 

would therefore not expect injuries on the CVSA. All the CVSA were not represented 

while the accused person had legal representation, hence the procedure was not fairly 

balanced. One of the CVSA was blind, yet there was no communication aid at all to assist 

the witness to testify. All CVSA testified in the presence of the accused person without 

any protection measure, despite the provisions of the Sexual Offences Act.
1005

 

 

The review of the court record revealed that the third reason given by the court was that, 

nobody reported the alleged crime at the time it was alleged to have occurred. The 

reasoning by the court demonstrates the lack of understanding of the nature of 

commission of CSA and the inability of children to report directly to the police,
1006

 being 

dependent upon adults who make the decision whether to report to the police or not and 

when. The court also failed to appreciate the social stigma that characterizes CSA which 

may have delayed the reporting of the case to the police.
1007

  

 

The above case highlights the difficulties faced by the prosecution in discharging the 

burden of proof in CSA cases under the adversarial trial procedure. It also confirms 
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literature reviewed about the challenges of prosecuting CSA cases.
1008

 The requirement 

that the prosecution discharges the burden of proof implies that CVSA, on whom the 

prosecution relies to narrate the details of the abuse, must do so coherently, consistently 

and effectively.
1009

 However, due to the vulnerability of CVSA, the nature of CSA and 

resulting trauma, social stigma and the technical rules of procedure, CVSA are not able to 

effectively testify in most cases.
1010

 The burden of proof in CSA cases obscures the truth 

in some cases.
1011

 CSA occurs mostly in private, without eye witnesses, apart from the 

accused person and CVSA.
1012

 Discharging the burden of proof, which is the essence of 

the criminal trial, is therefore, to a great extent, a contest between the words of CVSA and 

the accused person in CSA cases.
1013

 

 

The difficulty in discharging the burden of proof in CSA cases was proved by the study 

again, in the Mombasa Criminal Case No. 2900/09. A six year old boy who did not 

understand the nature of an oath was allowed to give unsworn evidence. He reported the 

abuse to the mother who did not give evidence in court. However, the father testified that 

when his son told him that he was experiencing pain in his anus, he informed his wife 

(CVSA‟s mother). The accused was acquitted on the ground that the father‟s evidence 

contradicted that of the six year old boy who said that he reported the abuse straight to his 

mother. The doubt which resulted from a minor contradiction between the father and the 

boy created a doubt, the benefit of which served to acquit the accused person. This is 

despite the fact that the court records showed that the boy‟s clothes had blood stains and 

that he had been taken to hospital two weeks after the abuse. The father of the CVSA was 

interviewed by the study and expressed his disbelief at the court decision in the following 

words: 

I do not understand why the court set the accused person free despite the 

fact that my son and I testified about how he was abused. It is difficult to 

comprehend the court procedure and how to prove a case. I do not mean to 
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be rude, but as the saying goes, the law is really an ass and causes a 

miscarriage of justice in CSA cases.
1014

 

In yet another case, Mombasa Criminal Case No 3235/09, an 8 year old CVSA was 

allegedly indecently assaulted by a neighbour who covered her mouth to stop her from 

screaming and attracting public attention. According to the CVSA, the abuse was 

defilement and not indecent assault as she said, „the accused person removed my 

underpants and inserted his „dudu‟
1015

 into mine.‟ This infers penetration and thus an act 

beyond indecent assault amounting to Sexual Assault.
1016

 The court allowed the CVSA to 

give unsworn evidence as she did not appear to understand the nature of an oath. 

However, one ground for acquitting the accused person was that the CVSA could not be 

believed as she gave unsworn evidence, yet it was the court that decided the child would 

give unsworn evidence. Further, the CVSA told the court that she slept in the accused 

person‟s house the whole night, while other witnesses testified that when the abuse was 

detected, she was taken back to the family house.  

 

The CVSA may not have had the correct sense of time, yet this contradiction was material 

enough for the court to dismiss her evidence. Further, the court considered the fact that 

the CVSA did not scream during the abuse and questioned why nobody in the plot where 

the abuse occurred heard the CVSA scream. The court record showed that the CVSA had 

indicated in her evidence that the accused person covered her mouth as he abused her. 

The accused person‟s manner of cross-examining the CVSA managed to bring out 

contradictions which created doubts in the testimony of the CVSA who was already 

terrified. The benefit of the doubt was given to the accused person, even though this was a 

case where the child testified exactly four months after the abuse and there was a 

possibility of some measure of memory loss. 

 

The above cases confirm the difficulty in discharging the burden of proof in CSA cases. 

Child psychologists argue that children prefer not to keep in mind traumatic 

experiences.
1017

 Children therefore may not repeat the exact details of a traumatic 

                                                           
1014

 Respondent no 20 in Appendix K. 
1015

 This is a Kiswahili word which literally means an insect used by children to refer to the male genital 

organ, the penis. 
1016

 Section 5 of the Sexual Offences Act. 
1017

Op. cit  n 199. 



 

211 

experience as they occurred, due to its negative impact on them.
1018

 The adversarial court 

procedure‟s demand on the prosecution to discharge the burden of proof beyond any 

reasonable doubt, clearly results into an injustice in some CSA cases. 

 

The study observed that from the very onset of the trial process, the focus is on the 

accused person who is treated as innocent until proven guilty,
1019

 benefiting from the 

privileged constitutional right to remain silent.
1020

 In none of the cases did the prosecution 

inform the court of the condition of CVSA or apply for any orders in regard to the CVSA, 

who did not appear to be a focus of the justice system. It is indeed at the plea taking stage 

that if necessary, the court may issue orders to restrain the accused person from any 

interference with the investigation or with CVSA and the family.
1021

 This observation was 

confirmed by 98% of CVSA who wished that the court would protect them from the 

accused persons and their families as they felt insecure. Only 2% of CVSA felt secure and 

experienced no intimidation from accused persons. The study finding shows that many 

CVSA experience intimidation and interference from accused persons. To expect CVSA 

therefore to testify effectively in order for the prosecution to discharge the burden of 

proof, shows that the burden of proof favours the accused person, but occasions a 

miscarriage of justice in some CSA cases.    

 

All CVSA interviewed said that they needed to be re-assured that all would be well, 

emphasizing the need for psycho-social support for CVSA, right from the discovery of 

the abuse, through to the trial and post-trial phase. The study observed that no psycho-

social support service orders were issued by any of the courts to assist CVSA deal with 

the trauma of CSA. This was also confirmed by the perusal of court records of finalized 

cases, which indicated no issuance of psycho-social support service orders to CVSA at 

all. This finding shows a lack of appreciation by the adversarial trial procedure of the 

effect of CSA on CVSA, and their consequent vulnerability. CVSA are therefore treated 

like any other victims of crime, ignoring the possible effects of CSA on their ability to 

testify and assuming that they would be able to testify when called upon. This study 

finding proves that the court procedure enhances CVSA‟s inability to effectively testify, 

so as to enable the prosecution prove the case beyond reasonable doubt. 
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The study observed that in all the pleas taken in CSA cases, none of the accused persons 

pleaded guilty, therefore setting the stage for the trial process to prove every fact alleged 

in CSA. Discharging the burden of proof in such cases is not easy, since every single fact 

alleged, including the identity of the accused person, must be proved beyond reasonable 

doubt.
1022

 While CVSA waiting to testify were observed looking anxious, fearful and 

timid, the accused persons appeared calm, composed and confident, confirming the 

argument that accused persons in CSA cases are often confident of winning the trial, 

since they are aware that it is their word against that of CVSA.
1023

 One CVSA had this to 

say about the burden of proof: 

 

I was the one abused by the accused, but it appeared that I was on trial to 

prove my innocence. The accused person remained silent in court throughout, 

as the prosecutor and defence counsel asked me many repeated questions. The 

magistrate did not stop them, even when it appeared that I was intimidated and 

harassed by them. When I attempted to ask the accused person why he denied 

sexually abusing me, the prosecutor told me that I was not allowed to ask him 

any question. The entire process of testifying in court was hostile to me. It is a 

very unfair system.
1024

 

 

The above sentiments by the CVSA were further confirmed by a magistrate who said that: 

 

CSA trial procedure in Kenya is very insensitive to the plight of CVSA. The 

procedure applies the same standard of proof beyond reasonable doubt as it 

happens in cases where adults are witnesses. In most cases, it is difficult to 

sustain a conviction in CSA cases, since it is the word of the accused person 

against that of CVSA. There is need to re-think the burden of proof in CSA 

cases. In the absence of legal reforms in this area, many children are subjected 

to adult oriented trial procedure, which in some cases leads to a miscarriage of 

justice.
1025
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The view of the magistrate raises issues about the suitability of the application of the 

concept of the burden of proof in CSA cases. In particular, it raises the concern as to 

whether the standard of proof beyond reasonable doubt should be retained or lowered to a 

balance of probability as in civil cases.
1026

 Lowering of the standard of proof cannot 

work. Indeed, the standard must remain beyond reasonable doubt in discharging the legal 

burden of proof by the prosecution. Section 109 of the Evidence Act in Kenya provides 

an exception to the general rule on the burden of proof. Such exception is where any law 

provides that the proof of a particular fact shall lie on any particular person. Section 109 

of the Evidence Act in Kenya refers to the onus to adduce evidence in discharging the 

evidential burden, which according to Khatiwada is very “unstable” and may shift 

constantly, [throughout the trial] from the prosecution to the accused person and back.
1027

 

 

This study argues that CSA cases provide a reasonable ground where the law should 

provide that the burden of providing evidence that the accused person did not sexually 

abuse the CVSA should be placed on him/her. This therefore calls for a statutory 

exception provided by law in amending the Evidence Act or providing for such an 

exception under a procedural law in CSA trials. The study therefore recommends that the 

accused person should bear the burden in the context of evidence that he/she intends to 

marshal. 

 

Based on the study observation, the burden of proof and its high standard in CSA cases 

favours the accused persons, upholds their rights, but disregards the concerns for CVSA 

protection. The burden of proof therefore results into an imbalance of accused person‟s 

rights and CVSA‟s concerns for protection. This study argues that the distinction between 

the legal burden and the evidential burden forms the basis of balancing the rights of 

accused persons and protection of CVSA in CSA trials. It is recognized that the legal 

burden lies on the prosecution to prove the case beyond any reasonable doubt and does 

not shift to the accused person at any point of the trial as held in Woolmington.
1028

 

However, although the evidential burden which refers to the onus of adducing evidence 

also lies with the prosecution, it can lie on the accused person if so provided by a statute 

or if the accused person raises any of the common law defences of self defence, duress, 
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intoxication and insanity.
1029

 This is what Khatiwada means by evidential burden being 

„unstable‟ and can shift from one party to the other in a criminal trial.
1030

 This study 

therefore argues that in striking a balance in CSA trial between accused persons rights 

and CVSA protection, there is need to rethink the concept of the burden of proof and 

provide a statutory exception that the accused person should bear the evidential burden, to 

the standard of the balance of probabilities as opposed to beyond reasonable doubt, in the 

context of evidence that he/she intends to marshal. This argument is based on the study 

findings which reveal that due to the secrecy surrounding the nature of CSA and the 

vulnerability of CVSA, the burden of proof turns a CSA trial, into a contest between the 

words of the CVSA and those of the accused person. However, due to their vulnerability, 

the study found that CVSA face many challenges in the adversarial trial as they testify in 

CSA cases as demonstrated by figure 5 below. 

   Figure 5: Difficulties faced by CVSA while testifying 

 

 

The figure above shows the views of CVSA on the challenges they encountered while 

testifying in CSA cases so as to ensure that the prosecution discharges the burden of 

proof. The figure shows that confrontation and cross examination present the most 

difficulties to CVSA as they testify. This is supported by police officers who said that 

53% of the difficulties faced by CVSA are as a result of face to face encounter with the 

accused person. This was followed by harassment by lawyers during cross-examination, 
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resulting into CVSA being traumatized and accounting for 20% of the difficulties. Lack 

of understanding by CVSA as to why they have to go through the court process was in the 

opinion of the police officers, a contributor to the difficulties the CVSA face and 

accounted for 14%. Interference with CVSA and their families while the case was 

pending before court took the form of threats and intimidation of the CVSA, making it 

difficult for them to testify in court. This accounted for 13% of the challenges. 

 

The study finds that burden of proof requirement protects the accused person while 

discriminating against CVSA in CSA cases due to the following reasons: First, the burden 

of proof requirement safeguards the rights of accused persons to a fair trial under Article 

50 of the Constitution of Kenya but fails to protect CVSA as required by Article 53(2) of 

the same constitution. The study attributes this imbalance in the protection of the rights of 

accused persons and CVSA to lack of a special procedural protective mechanism and the 

passive role of the trial magistrate despite the provision of substantive laws. Secondly, the 

burden of proof requirement in CSA cases in Kenya violates CVSA‟s rights to be treated 

with dignity under Article 28 of the Constitution since it requires CVSA to testify orally 

and be cross examined in open court by the accused person. Thirdly, the burden of proof 

requirement discriminates against CVSA by exposing them to hardships in the trial 

process while safeguarding the rights of accused persons. The discriminatory treatment of 

CVSA violates Article 27 of the Constitution of Kenya which provides that everyone has 

a right to equal treatment and protection by the law. Despite the constitutional provision, 

the adversarial trial in Kenya is guided by the burden of proof principle and the 

prosecution must prove a criminal case beyond any reasonable doubt if a criminal case is 

to succeed.
1031

  

 

Sections 107 and 108 of the Evidence Act in Kenya restate the ruling in Woolmington
1032

 

and provide that she/he who alleges must prove the alleged facts. The burden of proof lies 

on the party who would fail if no evidence at all were given on either side. Accordingly, 

the prosecution in Kenya therefore, bears both the legal and evidential burden in CSA 

trial. Despite the apparent injustice caused by the burden of proof requirement in CSA 

cases, section 109 of the Evidence Act provides that, the burden of proof lies with the 
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prosecution, unless it is stated by any other law that the proof of any particular fact lies on 

any particular person. 

 

Whereas section 107 of the Evidence Act confirms that the onus of discharging the legal 

burden always lies on the prosecution and does not at any point, lie on the accused 

person, section 109 of the Evidence Act confirms that in some situations, the law may 

place the onus of discharging the evidential burden on the accused person. This does not 

in any way go against the principle stated in the Woolmington case
1033

 which appears to 

refer to the legal burden. Indeed section 109 of the Evidence Act simply recognizes that a 

statute may place the onus of discharging the evidential burden on the accused person. 

This is consistent with the common law exception of insanity, recognized by 

Woolmington
1034

 and required the accused to prove the absence of mens rea. It called on 

the accused to adduce evidence showing that at the time of the alleged offence, he lacked 

the requisite mens rea to commit the offence. 

 

The question as to whether or not, requiring an accused person to adduce evidence under 

such common law or statutory exceptions contravene the rule in the Woolmington 

case
1035

 was decided by the European Court of Human Rights when it held that, the 

exceptions do not breach Article 6(2) of the European Convention on Human Rights on 

the right to be presumed innocent.
1036

 The common law approach to the burden of proof 

continued after Woolmington
1037

 and in 1974, the Court of Appeal in England held that: 

 

Under the common law, where a statute prohibited an act, save in specified 

circumstances, the court could construe the statute such that the burden of 

proving the circumstances lies on the defendant.
1038

 

 

Although the decision of the Court of Appeal in the above case may form the basis for an 

argument to place the evidential burden in CSA cases from the prosecution to the accused 

person, the decision is of historical importance and was overtaken by the enactment of the 

Human Rights Act (1998), which has greatly affected the allocation of the burden of 
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proof in criminal cases. Although Article 6(2) of the Act recognizes the presumption of 

innocence, the ECtHR has not taken it as an absolute principle. The controversial nature 

of the burden of proof indicates the fluid nature of the law in this area. However, the 

House of Lords has upheld the presumption of strict liability in CSA.
1039

 It is recognized 

that a statute can place the onus of discharging the evidential burden on the accused 

person, as evidenced by the Terrorism Act (2000) of England. In this respect, the House 

of Lords held that: 

 

Notwithstanding that Parliament intended to impose a legal burden on the 

defendant, he should only bear the evidential burden. The justifiability and 

fairness of provisions which impose a burden of proof on a defendant in a 

criminal trial are to be judged in the particular context of each case, and the 

court‟s task is to decide whether Parliament had unjustifiably infringed the 

presumption of innocence, that the overriding concern is that the trial should 

be fair, and the presumption of innocence is a fundamental right directed to 

that end.
1040

 

 

From the discussions in this section so far, the study argues that, although both the legal 

and evidential burden lie on the prosecution, there are instances where the evidential 

burden lies on the accused person. For CSA trials in Kenya to be fair to both accused 

persons and CVSA, there is need to re-think the evidential burden of proof. This 

argument is based on the difficulties experienced by CVSA in testifying in CSA cases as 

illustrated in Figure 5.   

As already discussed in this study, the major challenge in prosecuting CSA is the fact that 

the offence is mostly committed in private, where it is hardly witnessed by members of 

the public.
1041

 The possible eye witnesses may be only CVSA and the accused in most 

cases. The prosecution will therefore rely on the CVSA‟s account of evidence to prove 

the prosecution case. This becomes more challenging where CVSA may have been 

intimidated by the accused during or after the abuse so as not to testify.
1042

 In addition, 

due to the CVSA‟s vulnerability, CVSA‟s evidence may not be coherent, creating doubts 
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in the prosecution case, the benefit of which is given to the accused person.
1043

 Ironically, 

the search for truth in seeking justice for CVSA in the adversarial system of trial is about 

discharging the burden of proof by the prosecution.
1044

 However, the study established 

that the burden of proof is a major impediment in the search for the same truth it seeks in 

CSA cases. 

 

Although it is generally accepted as a cardinal rule and hallmark of adversarial criminal 

trial that the burden of proof lies with the prosecution, and not the defendant to prove 

his/her innocence, there are instances when the burden of proof may lie on the accused 

person.
1045

 Where the accused person pleads certain defences prescribed by law, then the 

onus of proving the grounds of such defence lies with him/her.
1046

 In other words, the 

burden of proof lies on the accused person to prove the defence raised.  

 

Such situations include affirmative defences such as alibi, self-defence and insanity.
1047

 

Alibi defence refers to a situation where the accused person alleges that he was elsewhere 

and not at the scene of crime as at the time when the crime was alleged to have 

occurred.
1048

 The burden therefore shifts to the accused to prove the allegation that he/she 

was not present at the place where the crime is alleged to have occurred.
1049

 Self defence 

refers to a situation where the accused person submits that he/she committed the offence 

in self-defence.
1050

 The burden therefore shifts to the accused person to prove that he/she 

committed the offence in the process of defending him/herself and not for any other 

reason. The defence of insanity refers to a situation where the accused person submits that 

as at the time when he/she was alleged to have committed the offence, he or she was 

legally insane.
1051

 The onus is, therefore, on the accused person to prove the insanity 

when the offence was committed. In all these cases, if the accused person successfully 

manages to establish facts that prove the defence raised, then the burden of proof lies on 

the prosecution to prove otherwise.  
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Lord Denning observed that: 

Whilst the ultimate burden rests on the Crown of proving every element 

essential in the crime, nevertheless in order to prove that the act was a 

voluntary act, the crown is entitled to rely on the presumption that every man 

has sufficient mental capacity to be responsible for his crimes; and that if the 

defence wish to displace the prosecution they must give some evidence from 

which the contrary may be reasonably inferred.
1052

 

 

The dicta above confirms that, whereas both the legal and evidential burden of proof  

ordinarily lie on the prosecution, there are circumstances in which the evidential burden 

lies on the accused person to prove that he/she did not have sufficient mental capacity as 

at the time of the offence. It is only in situations recognized and provided for by law that 

the evidential burden of proof lies on the accused person.   

 

Like the Evidence Act in Kenya, the Nepalese Evidence Act provides that the burden of 

proof in criminal cases lies on the prosecution and any accused person, who pleads on the 

basis of any existing law for the justifiability of his act, bears the burden to prove so.
1053

  

In addition, the Nepalese Prevention of Corruption Act 2054, Abuse and Drugs 

Prevention Act 2033 and Human Trafficking Prevention Act 2033 specifically place the 

evidential burden on the accused persons. The court in Nepal has upheld the provisions of 

the Nepalese Prevention of Corruption Act and Abuse and Drugs Prevention Act 2033 by 

recognizing that there are situations where the law places the onus to adduce evidential 

burden on the accused person. In Kul Bahadur Kchteri v. HMG and Ram Chandra 

Devkota v. HMG,
1054

 the court held that the accused persons bore the onus to adduce 

evidence that they were not culpable since the Prevention of Corruption Act 2054 placed 

this onus on them. The prosecution presented evidence that they were the supervisors of 

the store where the goods went missing, but they failed to adduce evidence that they were 

not the ones who stole the goods. The Prevention of Corruption Act 2054 provided that 

the evidential burden lies on anyone charged with an offence under the Act. 

Subsequently, the accused persons were convicted for failing to discharge their evidential 

burden.  
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Despite the arguments advanced by the study so far, jurists differ on when the burden of 

proof can lie on the accused person. In the United Kingdom, Lord Bingham has stated the 

provisions of the United Kingdom Prevention of Terrorism Act 1989 violated Article 6(2) 

of the Human Rights Act 1998 and blatantly undermined the presumption of 

innocence.
1055

 

 

In R v Lambert, Ali and Jordan, the House of Lords, in a majority decision held that: 

 

It is not justifiable to use a statutory provision to transfer the legal burden on 

the accused.
1056

 

 

In the above decision, Lord Hutton dissented and stated that: 

It is not unprincipled to have regard to the practical reality where the issue 

related to knowledge of facts in the possession of an accused person.
1057

 

 

Lord Hutton argued that in cases where the accused is possessed of the knowledge that is 

crucial to prove facts in dispute, the onus to adduce evidence may be placed on him. He 

argued that where the accused person is possessed of knowledge of facts which are 

material to a case then the onus of adducing the evidence to prove the facts may be 

placed on him/ her. This argument is consistent with the nature of CSA cases since the 

accused person, apart from the CVSA is possessed of the knowledge of the facts that 

need to be proved by the prosecution. The same controversy therefore applies in CSA 

cases as to whether the legal burden can lie on the accused person. This study argues that 

only the evidential, not the legal burden, may lie on the accused person in CSA cases. 

 

Arguments have been advanced that due to the secrecy surrounding the commission of 

CSA, the burden of proof in CSA trials should lie on the accused person.
1058

 In CSA 

cases, once the prosecution proves that the abuse took place, but the child is unable to 

identify the perpetrator, the burden of proof regarding the identity of the perpetrator 
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should require that the suspect(s) prove that he/she (they) are not the perpetrators.
1059

 

This argument may occasion injustice to suspects, unless there exists other evidence such 

as forensic material, linking the alleged perpetrators to the CSA. 

 

The approach was employed by the appellate division of the New Jersey superior court in 

a case where there was medical evidence that a four months‟ old child was sexually 

abused.
1060

 Unfortunately, there was insufficient evidence to identify the perpetrator. The 

New Jersey court turned to the Law of Torts and stated: 

 

Were this a tort suit brought against a limited number of persons, each 

having access of custody of the baby during the time frame when the sexual 

abuse occurred, no one else having such contact and the baby being 

helpless to identify her abuser, would we not recognize an occasion for 

invocation of the doctrine requiring multiple defendants to exculpate 

themselves from liability?  The burden would then be shifted and the 

defendant would be required to come forward and give their evidence to 

establish their non-culpability…
1061

 

 

In a partial dissent, Judge Shebell argued against shifting the burden of proof, arguing 

that the court‟s solution might unjustly serve to place guilt upon a defendant for the 

heinous offence of sexual abuse, merely because of the defendant‟s inability to prove 

innocence.  

 

Although it is generally accepted as a cardinal principle of criminal procedure and 

practice, that the onus is always on the prosecution to prove a case against an accused, in 

CSA cases, the requirement at times results in a miscarriage of justice.
1062

 It is now 

recognized that there are difficulties faced in prosecuting CSA cases.
1063

 The challenges 

include vulnerability of CVSA, the fact that in most cases the only witnesses in CSA 

cases are CVSA and the accused, the secret nature of CSA and the high standard of proof 

required, due to the burden of proof being on the prosecution.  
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In recognizing that the prosecution bears both the legal and evidential burden in criminal 

prosecution, Section 102 of the Indian Evidence Act (1872) provides that the burden of 

proof lies on the prosecution. However, due to the difficulties faced in CSA trial in India, 

the Indian Parliament enacted the Protection of Children from Sexual Assault Act, 2012.  

Section 29 of the Act provides that an accused person prosecuted for CSA shall be 

presumed by the court to have committed the offence unless the contrary is proved. The 

implication of section 29 of the Act is that, whereas the legal and evidential burden of 

proof in CSA trial in India lie with the prosecution, once the prosecution establishes a 

prima facie case, the accused person is presumed to have committed the offence and 

subsequently bears the evidential burden in the context of evidence that he/she intends to 

marshal. Whereas the legal burden remains with the prosecution, the evidential burden 

shifts to the accused person who is presumed to have committed the offence and must 

therefore discharge the burden of adducing evidence to the contrary. The implication 

therefore is that, if the accused person discharges the evidential burden on a balance of 

probabilities, then the evidential burden shifts back to the prosecution as argued by 

Khatiwada.
1064

  

 

The provision of section 29 of the Protection of Children from Sexual Assault Act, 2012 

is an attempt to balance the rights of accused persons and protection of CVSA and falls 

within statutory exceptions to the burden of proof. The Protection of Children from 

Sexual Assault Act does not shift the legal burden of proof from the prosecution to the 

accused person, but only presumes that the accused person committed the offence if the 

prosecution establishes a prima facie case. The presumption therefore only places the 

onus on the accused person to adduce evidence to the contrary. This does not in any way 

contradict the presumption of innocence since presumptions only hold ground until the 

contrary is proved.
1065

 Once the accused person adduces evidence to the contrary, he/she 

remains presumed innocent until the prosecution provides sufficient evidence to find the 

accused person guilty. 

  

Prior to the enactment of the Act, the Indian Parliamentary Standing Committee on 

Human Resource Development, held wide consultations with several stakeholders such 
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as the Ministry of Law and Justice, the Office of the Attorney General, civil society, 

human rights organizations, relevant ministries, National Commission for Protection of 

Child Rights and the Law Reform Commission.
1066

 In its two hundred fortieth report on 

the Protection of Children from Sexual Offences Bill 2011, the committee discussed 

several issues raised by stakeholders. They included, amongst others, the constitutionality 

of shifting the burden of proof from the prosecution to the accused to prove his/her 

innocence in CSA cases.  

 

The committee recognized the fact that the onus is always on the prosecution to discharge 

the burden of proof in criminal cases as provided by article 20(3) of the Constitution of 

India (1949) under the right to silence.
1067

 In addition, the committee argued that Article 

21 of the Constitution of India (1949) provides for a fair, just and equitable procedure in 

criminal cases.
1068

 In the preamble of its report, the committee recognized that Article 15 

of the Indian Constitution obligates the state to make special provision for the protection 

of children.
1069

 In addition, Article 39 further obligates the state to protect children 

against sexual exploitation and ensure their dignity is upheld.
1070

 

 

After wide consultations, the committee came to the conclusion that the adversarial trial 

procedure in India, as provided by the existing laws which included the Indian Procedure 

Code, Juvenile Justice (Care and Protection of Children) Act 2000 and the Indian 

Evidence Act were inadequate in protecting CVSA.
1071

 There was need for a special 

comprehensive legislation that safeguards the interest and well-being of CVSA at every 

stage of the judicial process.
1072

 Such statute must include child friendly procedures for 

reporting, recording of evidence, investigation and trial of CSA in such a manner as to 

enforce the provisions of the UNCRC.
1073
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The committee argued that since Article 21 of the Constitution of India 1949 provides for 

fair, just and equitable procedure in criminal cases, the procedure must be fair, just and 

equitable not only to the accused, but to CVSA too who have rights to protection in the 

judicial proceedings under the UNCRC, which India is a signatory too.
1074

 The Indian 

Parliament therefore had an obligation to enact procedural law that addresses the 

concerns of CVSA protection as stipulated by Article 15 of the Constitution of India 

1949.
1075

 This could be achieved by ensuring that a specialized trained police force 

investigates CSA cases. As a result of the detailed investigation, if anyone was charged 

with CSA the onus shifted on him or her to prove his/her innocence.
1076

 This was seen as 

a deterrent way of preventing increasing CSA in India by requiring the accused persons 

to prove their innocence as opposed to the prosecution proving their guilt.
1077

 

 

The committee argued that such a law would help in the development of child 

jurisprudence in the country.
1078

 The recommendations of the committee were discussed 

in parliament and the Protection of Children from Sexual Assault Act 2012 was passed.  

Sections 29 and 30 of the Act provide that where a person is prosecuted for CSA, the 

court shall presume that the person committed the offence unless the contrary is 

proved.
1079

 This move by the Indian Parliament recognizes the need to make the criminal 

trial process sensitive to concerns of CVSA. 

 

Recommendation 

Kenya can learn from India, which is a commonwealth state, and has taken a bold step in 

balancing the rights of accused persons and CVSA in CSA. This can be done through a 

statutory provision that places the onus of discharging the evidential burden on the 

accused person. This study appreciates the important role played by the burden of proof 

in protecting accused persons from arbitrary use of power by the state. However, the 

burden of proof occasions injustice to CVSA as demonstrated by the various cases cited 

in this chapter, particularly in Nairobi Criminal Case No 4740/2007.  
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This study recommends that section 109 of the Evidence Act in Kenya needs to be 

amended to specifically provide that in CSA cases, the onus is on the accused person to  

discharge the evidential burden, prove his/her non culpability. The constitutionality of 

this recommendation may be questioned in the light of Article 50(1) (2) of the 

Constitution of Kenya which protects the presumption of innocence. In the following 

section, the study attempts to address this concern. 

The Constitutionality of the recommendation that the evidential burden in CSA 

cases lie on the accused person 

The recommendation that the evidential burden lies on the accused person in CSA cases, 

does not in any way violate Article 50(1) (2) of the Constitution of Kenya on the right to 

be presumed innocent until the contrary is proved. The recommendation does not imply 

that the accused person is guilty and so needs to prove his/her innocence, for that would 

amount to placing the legal burden on the accused. In effect therefore, the prosecution 

must still establish a prima facie case. Subsequently, the evidential burden lies on the 

accused. If however, the accused person successfully discharges the evidential burden, 

then the onus is on the prosecution to prove that the evidence he/she adduced does not 

exonerate him/her. The legal burden therefore remains on the prosecution. 

 

In addition, Article 20(4) of the Constitution of Kenya provides that in interpreting the 

Bill of Rights, a court, tribunal or any other authority shall promote (a) the values that 

underlie an open and democratic society based on human dignity, equality, equity and 

freedom and (b) the spirit, purport and objects of the Bill of Rights. The purpose and 

object of the Bill of Rights of the Constitution of Kenya is to provide equal protection of 

the law to every person. The Article emphasizes human dignity, equality and equity 

principles which are consistent with the rights theory and procedural justice theory 

already discussed in chapter 1.  

 

The interpretation of the constitutional provisions must therefore ensure a balance 

between the constitutional right to a fair trial of accused persons and the concerns for the 

protection of CVSA. The provision of Article 20(4) (a) of the Constitution of Kenya is 

consistent with the democratic/normative reinforcement interpretation of the Constitution. 

The democratic/normative reinforcement interpretation argues that in interpreting a 
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constitution, modern society's current morals and feelings must be taken into 

consideration.
1080

 

 

This study argues that there is a general concern in the modern Kenyan society that 

CVSA should be protected during the CSA trial.
1081

 The democratic/normative 

reinforcement interpretation is also consistent with equitable/ethical principle of 

interpretation which argues that in interpreting the Constitution, the court decision should 

be based on an innate sense of justice, balancing the interests of the parties, and what is 

right and wrong, regardless of what the written law might provide.
1082

 In this respect 

therefore, the courts need to interpret the provisions of the Constitution of Kenya in a 

manner that balances the rights of CVSA and accused persons. 

 

Article 21(3) of the Constitution of Kenya obligates all state organs and public officers to 

address the needs of vulnerable groups within the society, including children. This 

provision places a constitutional duty on the state to address the needs of CVSA in the 

trial process. The protection of CVSA in the CSA trial process is therefore a 

constitutional claim with a correlated constitutional duty on the state, according to 

Hohfeld‟s interpretation of a right as a claim.
1083

 Further, the court should interpret the 

constitution in a manner that balances the rights of CVSA with accused persons according 

to the distributive justice principle as argued by Rawls.
1084

 In doing so, the constitutional 

interpretation must benefit the vulnerable and less advantaged members of the society, in 

this case CVSA in CSA trials. 

 

To enforce the rights of CVSA in CSA cases necessitates the limitation of the accused 

person‟s right to a fair trial. However, fair trial rights are non-derogable in Kenya.
1085

 

This implies that under no circumstance can any of the components of fair trial rights 

under Article 50 be suspended. The result is a conflict of the right to a fair trial and the 

need to protect CVSA in CSA cases. Despite the inclusion of the right to a fair trial under 
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non-derogable rights, the Constitution of Kenya provides that Parliament shall enact laws 

for the protection, rights and welfare of victims of crime.
1086

 An analysis of Articles 25(c) 

and Article 50 (9) implies that the drafters of the constitution intended to protect the 

accused persons from arbitrary use of state power, while recognizing the need to protect 

victims of crime in the CJS. Since not everything can be put in a constitution, the drafters 

of the constitution mandated parliament to enact a law that protects victims of crime in a 

trial process.
1087

 Victims of crime therefore have a constitutional right to be protected in 

the CJS as provided for under Article 50(9) of the Constitution of Kenya. It is the 

procedure of protection that the constitution mandates parliament to carry out. There is 

therefore no conflict in the constitution as regards the rights of accused persons and 

CVSA.  What is needed is a developmental approach to interpreting the constitution in a 

manner that balances the rights of both accused persons and CVSA in CSA trials. 

 

The protection of victims of crime in the criminal process implies some measure of 

limitation of the rights of accused persons to a fair trial which the Constitution of Kenya 

has protected from any derogation, unlike the provisions of the ICCPR. What is important 

in striking the balance of protecting CVSA and the rights of accused persons is a 

mechanism that does not infringe on the accused persons‟ right to fair trial, protects 

CVSA from stress and trauma associated with court testimony, while giving the accused 

person adequate opportunity to challenge evidence against him/her. Such a mechanism 

meets the Kenyan constitutional protection of the rights of an accused person to fair trial 

as well as the protection of vulnerable witnesses such as CVSA as envisaged by Article 

50(9) read together with Article 53 that obligates courts to uphold the principle of the best 

interest of the child.
1088

 

 

Implication of the non-derogability of the fair trial right  

The Constitution of Kenya, read as a whole and interpreted in the spirit of equality, 

protection of every citizen by law, non-discrimination and in particular the spirit of the 

constitution  as per Article 20,
1089

 protects all citizens equally and therefore CVSA have a 
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right to protective court procedures as they testify. However, since the right to a fair trial 

is non-derogable, any limitation of the accused person‟s right to a fair trial in order to 

protect CVSA would be unconstitutional. Article 25(c) of the Constitution of Kenya 

needs to be amended to provide an exception that in CSA cases, the right to fair trial is 

not protected from derogation. This is the only way to ensure a balance between fair trial 

rights of accused persons and protection of CVSA in child sexual abuse trials. 

 

It is only when both accused persons and victims of crime are able to give their best 

evidence in court that the trial judge can arrive at a just and fair conclusion, within the 

context of procedural justice, as discussed in chapter three. However, Article 25 of the 

Constitution of Kenya uses very explicit words to say that „despite any other provision in 

the Constitution, the right to a fair trial amongst others shall not be limited.‟ Without 

faulting the drafters of the Constitution, my view is that they (the drafters) were mistaken 

when they included the right to a fair trial as an absolute right. Therefore there is a need 

for an amendment of the Constitution if CVSA are to get their deserved right to a fair 

trial. 

 

Since both the rights to fair trial and best interest of CVSA as well as right to participate 

in the proceedings are protected under the constitution as already discussed in earlier 

chapters, the drafters of the constitution may not have conceived a situation where the 

criminal process discriminates against CVSA. Discrimination of all kinds is expressly 

unconstitutional under Article 27 of the Constitution of Kenya.  

 

Controversial as this recommendation may seem, it is a bold step taken by the study after 

analyzing the impact of the burden of proof on the prosecution of CSA cases in Kenya. 

So long as the recommendation on detailed pre-trial procedure is implemented, then 

placing the evidential burden on the accused person in CSA cases will not violate the 

rights of accused persons. The move is aimed at ensuring justice and fairness in CSA 

trial. Laws are supposed to serve as tools for solving society‟s problems and not become 

bottlenecks to the administration of justice.  
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are human rights and indivisible.  
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In Bentham‟s view, the adversarial system‟s evidentiary rules such as the presumption of 

innocence that gives the accused persons a privilege against self-incrimination does not 

serve the objective of fairness.
1090

 It is an obstruction to the discovery of truth as it shields 

accused persons from assisting in the search for truth. Khatiwada however argues that the 

requirement by the prosecution to discharge the burden of proof beyond any reasonable 

doubt is the hallmark of an adversarial system that ensures that the prosecution proves 

allegations against accused persons.
1091

 Any attempt to shift the burden to the defendant 

should be resisted as it has the potential of weakening the protection of accused persons 

in the trial process.
1092

 Whereas I agree with Bentham that the presumption of innocence 

in CSA cases obscures the search for the truth and the argument by Khatiwada that the 

burden of proof is the hallmark of the adversarial trial in CSA cases, the burden of proof 

obscures the search for the truth.
1093

 This can only be addressed by placing the evidential 

burden, not the legal burden, on the accused person since in most cases only the accused 

person and CVSA are the eye witnesses.
1094

 The accused person is therefore possessed of 

material facts which are important in the search for the truth in CSA trial.
1095

 

 

The study findings confirm Bentham‟s further argument that the adversarial system is 

characterized by relics of the past, which bear no relation to the objectives of the trial and 

should be reformed to ensure fairness to everyone.
1096

 Bentham may have appeared to 

view the adversarial system negatively, but in respect of CSA trial, his argument is 

convincing, that the search for truth should involve everyone with the knowledge that 

assists the objective of justice. Bentham did not expressly advocate for the inquisitorial 

system of searching for the truth, but his view points towards a criminal trial that involves 

all with information relevant to the allegation in search of the truth. 

 

Since the burden of proof epitomizes the adversarial trial procedure, the current trial 

procedure in CSA cases in Kenya is insensitive to the needs of CVSA. The subsequent 

sections of this chapter discuss the various aspects of the burden of proof which 

characterize the adversarial trial procedure and which occasions an imbalance between 
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the rights of the accused persons and CVSA in CSA trials. In the next section, the study 

examines the role of the prosecutor in discharging the burden of proof in CSA cases. 

5.3 The Role of the Prosecutor in CSA Trial 

Concerns have been raised as to the unique challenges of prosecuting the offence of 

(CSA) under the adversarial legal system.
1097

 

This study found that many of the accused persons were represented as they could afford 

the services of lawyers while fewer CVSA had legal representation by advocates from 

NGOs dealing with children matters. In an ideal situation, the interests of CVSA are 

supposed to be protected by the prosecutor on behalf of the state.
1098

 The advocates for 

accused persons are professional lawyers trained in legal matters. The study found that 

the prosecutors were all police officers of the rank of inspector and below. All of them 

had attained high school level of education as compared to advocates who are all 

university graduates in law. Only 8% of the prosecutors had additional qualification in 

diploma in criminology and social work. No state counsel from the office of the Director 

of Public Prosecutions was involved in the prosecution of CSA cases. Whereas the author 

does not fault the ability of the police prosecutors to effectively prosecute CSA cases, this 

situation resulted into an imbalance in the legal representation of the interests of accused 

persons and those of CVSA. 

 

In Eldoret, the study observed a magistrate ask advocates to take up CSA cases on pro 

bono basis but they declined. The request by the magistrate confirms the need for legal 

representation of CVSA interests by lawyers (in a watching brief capacity) despite their 

representation by the police prosecutors. One of the advocates
1099

 present in court when 

the request was made by the magistrate was interviewed and stated that he declined to 

take up the case because the court would not pay them and because CSA cases needed 

advocates with a passion for children. This finding highlights the difficulty faced by 

CVSA who cannot afford the services of a lawyer. 

 

Whereas the defence counsel knew the rights of their clients and raised objection if those 

rights were threatened, the prosecutors generally appeared not so keen in protecting the 
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rights of CVSA. As an example, in some cases, the prosecution failed to make necessary 

applications to court in cases where there was need to have CVSA testify through 

intermediaries,
1100

 or object to intimidatory cross examination. Some CVSA were of the 

opinion that prosecutors treated them harshly. In the words of one CVSA: 

 

The prosecutor did not understand what I was going through. He insisted 

that I had to talk but failed to protect me from the cruel questions by the 

accused‟s counsel. Everyone seemed to protect the accused, but not me.
1101

 

 

The view of the CVSA above demonstrates the challenge faced by the prosecution in 

adequately representing the interests of CVSA. 

 

Legal representation of victims has gained recognition to an extent that it is provided for 

by the UNGJMCCVWC (2005). Article 53(2) of the Constitution of Kenya protects 

children‟s‟ right to their best interest as being of paramount importance in matters 

concerning them. Article 53(2) of the Constitution of Kenya therefore protects children‟s‟ 

best interest principle as a constitutional right. In addition, Article 50 (7) of the 

Constitution of Kenya recognizes that victims of crime have rights, need protection and 

provision for their welfare. The Article mandates Parliament to enact legislation in this 

regard although such a law is yet to be enacted. 

 

Victims‟ lawyers are today recognized as participants with status in the legal process as is 

the case in the ICC trial procedure.
1102

 Article 48 of the Constitution of Kenya provides 

that the state shall ensure access to justice for all persons. The implication is a 

constitutional obligation on the state to ensure that factors that may hinder access to 

justice by anyone, including CVSA is addressed. Since the Kenyan court procedure in 

CSA case, does not provide legal representation to CVSA, it fails to comply with the 

constitutional right of CVSA to access justice and have their best interests regarded as 

paramount. 
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Based on the study findings, the concerns raised by the study are; what is the exact role of 

a prosecutor in the adversarial trial of CSA? Does the prosecutor effectively represent the 

interest of CVSA? As a court officer, can the prosecution represent the interest of CVSA 

without bias against the accused? What is the border between public interest, which the 

prosecutor is to represent, and the interest of CVSA? Is there a conflict between the two?  

In the following section, the study attempts to answer these questions. 

The United States Supreme Court explained the role of the state in prosecution in the case 

of as follows: 

 

Law enforcement officers have the obligation to convict the guilty and to 

make sure they do not convict the innocent. They must be dedicated to 

making the criminal trial a procedure for the ascertainment of the true 

facts surrounding the commission of the crime. To this extent, our-so 

called adversary system is not adversary at all; nor should it be. But 

defence counsel has no comparable obligation to ascertain and present 

truth.
1103

 

 

In yet another case, the court emphasized the role of the prosecutor as follows: 

 

The (prosecutor) is the representative of not an ordinary party to a 

controversy, but of a sovereignty whose obligation to govern impartially is 

as compelling as its obligation to govern at all; and whose interest, 

therefore, in a criminal prosecution is not that it shall win a case, but that 

justice shall be done. As such, he is in a peculiar and very definite sense the 

servant of the law, the twofold aim of which is that guilt shall not escape nor 

innocence suffer. He may prosecute with earnestness and vigour. Indeed, he 

should do so. But, while he may strike hard blows, he is not at liberty to 

strike foul ones. It is as much his duty to refrain from improper methods 

calculated to produce a wrongful conviction as it is to use every legitimate 

means to bring about a just one.
1104
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From the court decisions, it is apparent that public prosecution is an important aspect of 

the criminal justice system. The prosecution of an offender is therefore clearly the duty of 

the state which is carried out by the prosecutor. Whereas it is the responsibility of the 

prosecutor to ensure that a criminal trial results into a conviction so as to protect the 

larger community and serve as deterrence to potential offenders, the prosecutor does not 

need to be overwhelmingly concerned about the outcome of the trial process.
1105

 The 

prosecutor is an officer of the court and is therefore expected to provide a truthful picture 

of the circumstances surrounding the commission of an offence.  

 

Although the prosecutor acts on behalf of the state, there is an obligation on the 

prosecution to ensure that the accused person does not suffer in an unfair and unethical 

manner. Being an officer of the court, the prosecutor therefore has a duty to assist the 

court in the truth seeking process of establishing the guilt or otherwise of the accused. 

Since the prosecution represents the state, the prosecutor cannot advance the interest of 

one party at the cost of another because the state is committed to the administration of 

justice to all its citizens (public). The prosecutor has to be truthful and impartial so that 

even accused persons as well as complainants/victims receive justice. The main function 

of the prosecutor is to protect public interest as opposed any partisan concerns. The 

Supreme Court of India further emphasized the role of the prosecutor as follows
1106

 

a) Prosecution of an offender. 

b) Withdrawal from prosecution. 

c) Being an officer of the court, the prosecutor is responsible to the court in 

assisting in the search for the truth. 

d) At the investigation stage, the prosecutor appears in court and obtains 

arrest warrants against the accused. The prosecutor also obtains search 

warrants from the court to facilitate the collection of evidence from 

specific premises. The prosecutor also obtains police custody remand for 

accused persons who need to be remanded in custody for purposes of 

interrogation. 

e) Once the investigation is complete and sufficient evidence is gathered 

against the accused, the prosecution makes a decision whether to 
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prosecute or not. If the decision is made to prosecute, then the prosecutor 

files a charge in court.  

f) To ensure the public interest is protected in making a decision as to 

whether to prosecute or not. 

 

The prosecutor‟s main role is the prosecution of the accused person during the criminal 

trial.  The prosecution therefore has to record the prosecution evidence by making sure 

that all relevant evidence and witnesses are presented before court. In carrying out all the 

above functions, the prosecutor‟s main duty is to protect the interest of the public (public 

interest).
1107

 

 

Public interest is therefore a major consideration and an overriding factor in deciding 

whether or not to prosecute. It is also important in deciding whether to continue with a 

case or withdraw it.
1108

 Public interest refers to what is in the best interest of the entire 

society which includes the victim, the offender and the rest of the members of the 

public.
1109

 According to the code for crime prosecution, the public interest factors which 

must be considered in making a decision as to whether to prosecute a reported crime or 

not include; the existence of sufficient evidence to justify prosecution, whether the 

prosecution is in the best interest of the public, the nature and seriousness of the offence 

committed, the level of culpability of the suspect, the relationship between the suspect 

and the victim, the level of involvement of the suspect in the crime, the age and gender of 

the victim and the offender, the vulnerability of the victim, especially those in a position 

of trust or authority with the suspect and the motivation for committing the crime.
1110

 

 

It is important to note that while taking into account the public interest in the process of 

prosecution, prosecutors do not act for victims of crime or their families in the manner 

that advocates act for their clients.
1111

 The decision to prosecute a reported crime is 

therefore not based only on the protection of the victim of crime but on an overall view of 

public interest. From the above discussions, the study argues that, whereas the 

prosecution advances public interest, the aim is to protect all persons, who include the 
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accused person, the victim of crime and none involved members of the public in the 

criminal trial.  

 

Therefore, although the understanding is that the interests of a victim of crime are 

represented by the prosecution, in strict legal interpretation, the prosecution is non-

partisan, impartial, an officer of the court whose duty is to assist the court in the truth 

seeking process. The prosecutor therefore does not argue out the case or prosecute in the 

interest of the victim. This is the basis upon which the study makes an argument for the 

protection of the rights and concerns of CVSA. The next section discusses the challenges 

faced in CSA trials due to the impartial role of the trial judge in the adversarial system. 

 

The study establishes that the role of an adversarial prosecutor does not effectively 

represent the interest of CVSA, due to the fact that the prosecutor must remain impartial 

as an officer of the court and prosecute in the interest of the public which is larger than 

the victim‟s interest. The prosecution has no control over the investigation of CSA. The 

prosecutor merely receives the police file and a charge sheet which accompanies the 

accused person to court on the day of the plea taking. Subsequently, the prosecutor 

depends on the investigators to summon witnesses and bring evidence to court. The lack 

of control by the prosecutor on the investigation and summoning of witnesses to come to 

court was found by the study to be a major hindrance to effective prosecution of CSA.  

Recommendation 

The study recommends that Kenya adopts the inquisitorial type of prosecution where a 

special prosecutor is appointed to supervise the investigation of CSA so as to ensure that 

firstly, all evidence of probative value is collected. Secondly, the special prosecutor who 

works under the supervision of a pre-trial judge ensures that all witnesses who need to 

appear in court are summoned and attend court. In California and Wisconsin states in 

USA, a special prosecutor attends all CSA investigation to ensure that all probative 

evidence is collected during the investigation.
1112

 In King County, Washington (Seattle), 

and Orange County, California, CSA cases are prosecuted by specially trained 

prosecutors who form part of the investigative team and attend the interview of 

                                                           
1112

 Section 1.3.4 of the Child Abuse and Neglect Reporting Act 2012 (California), Section 1191 of the 

Child Abuse Prevention and Treatment Act 1974 (Wisconsin). 



 

236 

CVSA.
1113

 The early involvement of the prosecutor removes the unnecessary dependence 

of the prosecutor on investigating officers, while it ensures that the prosecutor has details 

of the case from the start.
1114

 In the two counties, higher rates of filing charges have been 

observed due to the involvement of the prosecutor in the case from the start.
1115

 

This arrangement has ensured a higher conviction rate in CSA cases since the prosecutor 

is involved in the case at the reporting stage.
1116

 In France and Germany, pre-trial 

investigation of CSA is overseen by a pre-trial judge or special prosecutor.
1117

 As a result, 

all probative evidence is collected and recorded before the trial begins.
1118

 In case CVSA 

is unable to testify, the dossier is admitted in court as evidence and the accused person is 

given an opportunity to examine it and ask questions which are presented to CVSA in a 

different forum by the trial judge.
1119

 This measure ensures that CVSA interest is 

protected during the trial process and has encouraged more reporting of CSA for 

prosecution.
1120

 In India, special public prosecutors are appointed for CSA cases and must 

record the evidence of CVSA within 30 days of the report being made.
1121

 In addition, the 

trial must be concluded within one year.
1122

 

There is need for a specialized CSA protection unit of police who are specifically trained 

on CSA investigation and prosecution as is the case in England and Australia.
1123

 There is 

also need for guidelines to be developed by the office of the inspector general of police to 

guide the special police unit on how to handle CSA cases as is the case in Alabama State 

in USA, England, France Germany and Australia amongst others.
1124

 The development of 

the guidelines should indicate what happens when public interest and concerns for CVSA 

protection conflict, making the decision on whether or not to prosecute difficult. Kenya 

can learn lessons from section 33 of the Protection of Children from Sexual Offences Act, 

2012, in India which grants special powers to Special Courts established under the Act to 
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try CSA cases. Such powers include taking cognizance of any CSA without the accused 

being committed to it for trial. 

5.4 Impartiality of the Trial Judge/umpire and its Implication on CSA Trial 

The constitutional basis for an impartial trial in Kenya is Article 50(1) of the Constitution. 

This is therefore a fair trial right that cannot be limited as provided by Article 25(c) of the 

Constitution. The study notes that any attempt to limit this fair trial right without the 

amendment of the constitution would be unconstitutional.  

 

In the development of the adversarial trial system, the fear of the state‟s potential abuse of 

power led to the marginalization and passive role of the umpire, who was viewed as a 

representative of the state.
1125

 Subsequently, the judge had no control over the evidence to 

be adduced in court, or the conduct of the court proceedings by the prosecution or the 

defence.
1126

 The judge had two distinct roles.
1127

 The first role was confined to ensuring 

that both the prosecution and the accused persons conduct their cases according to the 

law.
1128

 The second role was to pronounce the sentence to the accused person in case of a 

conviction.
1129

 The role of the judge was that of a passive neutral umpire who did not 

actively get involved in the collection of evidence by the parties or its presentation in 

court.
1130

 

The umpire‟s role in initiating or directing evidence is strictly limited and the main focus 

is on weighing the evidence presented by the parties, and making a decision, based on the 

concept of the burden of proof.
1131

 In Kenya, the role of the umpire is provided in the 

Criminal Procedure Code. According to section 89 of the Criminal Procedure Code, the 

umpire takes plea, while sections 210 and 211 provide that the umpire rules on whether 

the accused person has a case to answer or not. Sections 215 and 216 of the Criminal 

Procedure Code, provide for the pronouncement of judgment and passing of sentence as 

the main functions of the umpire. 
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Whereas the rationale for the passive role of the umpire was to ensure impartiality and 

neutrality in the arbitration process, the study found that it leads to a miscarriage of 

justice in some CSA cases. This was shown by cases in which magistrates could not 

intervene to protect CVSA from intimidating harassment by the defence or their lawyers. 

The non-intervention of magistrates in CSA cases is inconsistent with the best interest of 

the child principle, and contrary to a human rights‟ approach to the administration of 

justice.
1132

 This is illustrated by the following case. 

 

In Eldoret Criminal Case No. 3614/2010, the court record showed that a 15 year old 

CVSA became shy upon cross-examination, when asked to state exactly what happened 

when she was defiled. She did not have an idea what a P3
1133

 form is. When asked details 

about it by the accused person‟s lawyer, she said she knew nothing about it. The record 

showed that the advocate asked her about her previous sexual relations with other parties 

apart from the accused person. The magistrate failed to protect her from such 

interrogation, contrary to the provision of section 34 of the Sexual Offences Act. She 

answered that she had actually had sex with somebody else two weeks before she was 

allegedly defiled by the accused person. The court record showed that the prosecution did 

not re-examine the CVSA so as to address issues which were inordinately brought out by 

the accused person‟s lawyer in cross examination. Likewise, the court did not intervene to 

protect CVSA from such cross examination. When interviewed after the court session, the 

magistrate stated that: 

 

My role as an impartial arbitrator requires that I maintain neutrality. If I 

intervene to protect the CVSA, the defence counsel may raise an objection that 

I favour the prosecution. That may be a ground of appeal. My role is confined 

to that of a passive referee. The cross-examination by the defence counsel was 

intimidating to the CVSA, but my hands are tied by the impartiality 

requirement.
1134

 

 

In the above case, the CVSA was left at the mercy of the accused person and his lawyer, 

since both the prosecution and magistrate remained impartial as demanded by the 
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adversarial legal system.
1135

 In such circumstances, the court is literally turned into a 

battlefield where CVSA and the accused person are seen as adversaries.
1136

 The 

playground is assumed to be level, while the umpire watches the game and waits to make 

a decision based on the actions of the actors (CVSA and accused persons).
1137

 In this case 

however, the CVSA is at a disadvantaged position as illustrated in figure 1 in chapter one. 

The study found that due to lack of regulation or guidelines on how to cross-examine 

CVSA in CSA cases, it is not possible for umpires to apply the provision of section 34 of 

the Sexual Offences Act, without objection being raised by the defence counsel. 

 

In Kisumu Children‟s Court, the study observed a defence lawyer interrogate a CVSA in 

so cruel a manner that the magistrate attempted to intervene, so as to protect the child 

from further harassment. The defence lawyer insisted that the CVSA had a duty to answer 

his questions. This confirmed that there are no guidelines on how CVSA are supposed to 

be cross-examined. This resulted into a heated argument between the magistrate and the 

defence lawyer, who insisted that the magistrate had a duty to remain impartial 

throughout the proceedings, and not appear to favor the CVSA. When interviewed after 

the court session, the defence lawyer confirmed that there were no guidelines on how 

CVSA are supposed to be cross-examined, leaving the process to be controlled by 

lawyers. In the words of the defence lawyer: 

 

As a defence lawyer in CSA cases, I find it very easy to win the case for my 

client. It is not difficult to intimidate CVSA during their cross-examination. 

Once I succeed in confusing them, they are not able to testify coherently, but 

give contradicting evidence. The contradictions create doubts in the case. The 

law is clear on such contradictions. The benefit is given to the accused person 

who is subsequently acquitted. It may sound cruel to CVSA, but I have a duty 

to my client. Perhaps rules should be developed to regulate cross-examination 

of CVSA. An alternative is to provide CVSA with legal representation.
1138

 

 

From the above discussion, the study argues that due to the vulnerability of CVSA, the 

privileges enjoyed by the accused persons, the passive role of the umpire, and lack of 
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regulation of CVSA cross-examination, CSA trial process sometimes leads to a 

miscarriage of justice as demonstrated above. The passive nature of the magistrates who 

presided over CSA trial was viewed in different ways by CVSA. The different views are 

illustrated by Figure 6 below. 

 

 

Figure 6: CVSA Views of Magistrates 

 

 

The views of CVSA about magistrates reflect the perception of the larger society about 

the justice system where the aggrieved go for redress.
1139

 Since majority of CVSA 

thought that the magistrates are polite and humble, if they played an active role in the 

procedure, CVSA would probably have more confidence in the courts. The views of the 

13% of CVSA who felt that the magistrates were unconcerned and serious may be as a 

result of the adversarial legal system‟s requirement that the umpires remain impartial. The 

impartiality requirement contravenes the best interest of the child principle which is a 

constitutional right protected by Article 53(2) of the Constitution of Kenya. It results into 

failure by the umpire to protect CVSA from intimidation and harassment by the defence. 

As a consequence, CVSA are not able to effectively participate in the judicial process, 

contrary to the principle of a child‟s participation under the UNGJMCCVWC and   

Article 12 of the UNCRC. 
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The passive role of umpires negates the need for court protection of CVSA. This finding 

is inconsistent with the role of a judge in the inquisitorial trial procedure where courts 

have moved away from their passive role that contributes to the unfriendly court 

atmosphere.
1140

 The umpires in the inquisitorial trial play an active role in directing cross-

examination as happens in France.
1141

 Although the passive nature of the umpire‟s role in 

the adversarial system such as Kenya ensures that the courts remain neutral, in some 

cases, it may lead to miscarriage of justice due to the vulnerability of CVSA during cross-

examination. 

 

An active involvement of the umpire in an adversarial trial to control the examination of 

witnesses may enhance the quality of the truth seeking process.
1142

 Likewise, increased 

participation of the umpire in the supervision of the trial process may improve the ability 

of CVSA to testify accurately and coherently.
1143

 

 

Although the passive role of the judge in an adversarial trial offers the best protection for 

the rights of accused persons, it causes an imbalance with the rights of CVSA in some 

CSA cases.
1144

 The effectiveness of the passive role of the umpire in an adversarial trial in 

obtaining the truth and promoting values such as defending the rights of accused persons 

and vulnerable witnesses has been questioned.
1145

 Arguments have been advanced that the 

passive role of umpires in the classical adversarial system of trial contributes to injustice 

in some cases of vulnerable witnesses such as CVSA.
1146

 

 

An active involvement of the umpire in examining witnesses or regulating the conduct of 

cross examination has been proved to enhance the ability of CVSA to testify accurately 

and coherently in countries such as France and Germany.
1147

 Under the inquisitorial legal 

system such as Argentina, the umpire endeavors to discover facts, while simultaneously 
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representing the interests of the state in a trial.
1148

 The presiding judge is not a passive 

recipient of information, but is primarily responsible for supervising the gathering of the 

evidence necessary to resolve the case.
1149

  In France, the inquisitorial system allows the 

judge or some other official appointed for that purpose to collect evidence by 

interviewing witnesses, including the accused person, on the reported allegation and the 

judge uses the evidence and his/her knowledge of the law to decide on the matter.
1150

 

 

Whereas the parties themselves control the collection and presentation of evidence in the 

adversarial system, in the inquisitorial model, that role is exercised by the judge who 

doubles as the investigator and the umpire.
1151

 Although the pre-trial investigation is 

supervised by a judge and the trial is also presided over by a judge, the pre-trial and the 

trial judges remain separate individuals to ensure the impartiality of the process.
1152

 This 

is similar to the International Criminal Court (ICC) trial process which has the pre-trial 

chamber whose judges are different from the trial chamber.
1153

 

 

Unlike the adversarial legal system where the pre-trial investigation and evidence 

collection is undertaken by the parties to the case who subsequently present the evidence 

before the judge at the trial stage, the inquisitorial system makes no distinction between 

the pre-trial and the trial stages in as far as the role of the judge is concerned.
1154

 There is 

no such division between the pre-trial and trial process as a judge is involved in the 

process of discovering the truth right from the reporting of the dispute, and the parties and 

their advisors are pushed to the background.
1155

 

 

The judge plays an active role in deciding what evidence needs to be collected, which 

witnesses to be interviewed and the issues to be addressed.
1156

 In this respect, the judge 

also interviews the suspect as part of the investigation process.
1157

 The investigating judge 

may carry out the investigative functions either directly or by supervising a team of 
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officers appointed for the task.
1158

 The investigation involves collecting any evidence of 

probative value and questioning anybody with information relevant to the case.
1159

 

 

While the study does not advocate for such control of the trial process as making the 

umpire appear to take over the roles of the prosecutor and defence counsel, the study 

argues for the active participation of the umpire during pre-trial investigation and trial of 

CSA to ensure that CVSA are protected from intimidation by the defence counsel. Such 

an active umpire controls the truth seeking process by safeguarding the rights of the 

accused person, while protecting the rights of CVSA.
1160

  

 

The CJS is about balancing of the rights of parties in a dispute.
1161

 Umpires cannot 

therefore remain detached from the truth seeking process, but must effectively be seen to 

control the arbitration process without necessarily violating the rights of the accused 

persons.
1162

 The study notes that in England, an adversarial system of trial where the 

parties examine the witnesses, the umpire has the right and duty to ask supplementary 

questions and summon witnesses whom the parties have failed to call.
1163

 

 

In Germany, an inquisitorial system, witnesses are examined by the presiding umpire, 

although the defence can cross-examine witnesses too, but this rarely happens.
1164

 In 

France and other countries where the juge d‟instruction umpires take an active role in 

gathering evidence at the pre-trial session, the trial process is conducted by a separate 

umpire.
1165

 In Scandinavia, it is the parties, not the judges, who ask witnesses questions, 

although the system of trial is considered as inquisitorial.
1166

 

 

The study therefore argues that it is an over-simplification to discuss the adversarial and 

inquisitorial systems as if they are mutually exclusive. The reality is that each system has 

features borrowed from the other. The final outlook of the description of the system as 
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either inquisitorial or adversarial depends on which features appear dominant over the 

other. 

Recommendation 

The study recommends that the Kenyan judicial system borrows from countries like 

France, Germany and Scandinavian countries which have fused certain features of both 

the inquisitorial and adversarial systems to ensure protection of victims of crime. In 

particular, the study recommends the procedure applied in France and Germany which 

gives the umpires a wide discretion in the control of the trial process in CSA cases.
1167

  

Like the USA and Britain, the active role of the umpire in controlling the trial process has 

enhanced the public‟s confidence in the system‟s ability to protect CVSA while 

safeguarding the rights of accused persons.
1168

 Consequently, there has been an increase 

in the reporting of CSA to the CJS for prosecution.
1169

 

Kenya can also learn from India which has provided for an active participation of the 

umpire in CSA cases under section 33 of the Protection of Children from Sexual Offences 

Act, 2012.
1170

 In recognizing the importance of the active involvement of the umpire, the 

Act provides for the procedure and powers of the umpire presiding over the Special 

Courts in CSA cases.
1171

 The umpire is empowered to take cognizance of any sexual 

abuse of a child, upon receiving such complaint or a report being made to the police, 

without the suspect being committed to trial.
1172

 This provision enables the umpire to take 

active measures such as issuing of orders for the protection, welfare and treatment of 

CVSA, even before a trial begins. 

In addition, section 33 of the Act protects CVSA from harassment and intimidation, by 

providing that any examination-in-chief, cross-examination or re-examination by the 

defence counsel or prosecutor, as the case may be, shall be done through the umpire.
1173

 

Questions are therefore formulated by the party (defence counsel or prosecutor), but 

instead of asking the CVSA directly, it is the umpire who communicates the question to 

CVSA. The umpire therefore assumes a more active role than being passive and decides 
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when it is necessary to take frequent breaks in the interest of CVSA.
1174

 This calls upon 

the umpire to actively participate in the protection of the best interest of CVSA, even 

without such an application being made by the prosecution. 

 

The Act further obligates the umpire to create a child friendly atmosphere, by allowing a 

family member, guardian or relative in whom the CVSA has trust or confidence, to be 

present in court during the child‟s testimony.
1175

 This provision calls on the umpire to 

enquire into the suitability of such persons by actively engaging both the CVSA and 

family members. The umpire cannot achieve this goal by being passive. In addition, the 

umpire has a duty to protect CVSA from being asked to testify repeatedly.
1176

 The umpire 

is mandated to protect CVSA from aggressive questioning or character assassination and 

ensure that their dignity is maintained throughout the trial.
1177

 The Act also obligates the 

umpire to ensure the protection of the identity of CVSA at all times during investigation 

or trial period.
1178

 In addition, the Act also provides that the umpire enquires into and 

direct payment as to compensation for physical or mental trauma and rehabilitation of 

CVSA. The Protection of Children from Sexual Offences Act, 2012 widens the role of the 

umpire in CSA trial and makes a marked departure from the passive role of the umpire in 

the adversarial system. Although the Act is barely one year old in its implementation, it 

received a lot of support from different human rights‟ advocates, as well as lawyers in 

India.
1179

 

An example of a jurisdiction where umpires actively participate in protecting both CVSA 

and accused persons is the ICTR. The judges actively controlled the trial process and 

were not as passive as in the adversarial system, but were involved in the questioning of 

accused persons and witnesses to clarify any point.
1180

 They were able to call for 

additional evidence, unlike in the adversarial system.
1181

 Their firm control of the 

proceedings was particularly advantageous in ensuring a calm atmosphere for all to 
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present their cases.
1182

 Judges have discretion to admit any evidence that according to 

them is of probative value.
1183

 The flexible rules of procedure and the discretionary power 

of the judges ensure that all evidence that may prove any fact is admitted towards seeking 

the truth. It has the advantage of enabling the tribunal to develop jurisprudence while 

treating every case under its own set of circumstances, especially those involving 

vulnerable witnesses such as CVSA.  

Kenya can learn from the ICC how the judges manage to conduct and be actively 

involved in pre-trial and trial procedures without compromising the impartiality 

requirement.
1184

 The ICC procedure has created a hybrid system in which the judges 

actively participate in protecting both victims and accused persons‟ rights.
1185

 

Kenya can also learn various lessons from the ICC trial process. The establishment of the 

ICC as a permanent court after the ad hoc ICTY and ICTR is a more advanced global 

recognition of the need to strike a balance between the rights of accused persons to a fair 

trial and the protection of victims through a procedural justice framework that gives 

judges discretionary powers to develop the law by active participation in the trial 

procedure.
1186

 Established by the Rome Statute
1187

 the court has complimentary 

jurisdiction to national courts in handling crimes against humanity.  

 

The ICC Rules of Procedure and Evidence (RPE),
1188

 are drafted in a language that is not 

in the format of either the pure adversarial or inquisitorial system. The procedural law 

reflects a model of procedural justice framework that has not been in existence before. It 

is a unique compromise structure of procedure that gives judges wide discretionary 

powers to balance between the adversarial and inquisitorial models by playing an active 

role as opposed to being passive umpires.
1189
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The wide discretionary power of the judges enables the courts to develop jurisprudence in 

merging the positive aspects of both the adversarial and inquisitorial models towards a 

procedural justice framework that balances the rights of accused persons to fair trial and 

concerns of victims.
1190

 

 

Indeed, courts have a traditional role as lawmakers through case law,
1191

 a function they 

cannot effectively carry out without such wide discretion that enables them to treat each 

case as special within its set of circumstances.
1192

 The increasing active involvement of 

judges in the trial process, away from the passive role of an umpire is recognized and 

appreciated as a major development in judicial reforms towards enhancing the truth 

seeking role of the trial process.
1193

 

 

The wide discretionary powers and the active participation of the judges in developing the 

ICC procedure resulted into a shift away from the strict adversarial model to a hybrid 

procedural justice framework. The role played by the ICC judges in merging civil and 

common law elements into international procedure has resulted into less importance as to 

whether a rule is adversarial or inquisitorial. What is relevant is whether it can assist the 

court in accomplishing the task of providing justice and fairness to both accused persons 

and victims. The concern is whether it complies with the fundamental principles of fair 

trial to accused persons and rights and concerns of victims.
1194

 This would not have been 

achieved if the ICC judges remained passive as required by the adversarial system. 

 

The perceived ambiguity and legal uncertainty resulting from the merger of civil and 

common law features, requires creative solutions, in the development of case law. This 

calls for the active participation and innovation by judges as opposed to being passive and 

living the parties to control the trial process.
1195

 There is increasing emergence of 

concepts and practice on international criminal law which stretch beyond mere 

adversarial or inquisitorial conceptualization of criminal trials.
1196

 Such doctrines include 

the difficult interplay between the prosecutor and pre-trial chamber during pre-trial 
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investigation phase, early participation of victims in the investigation and pre-trial stages, 

the question of efficient management of the trial at all stages and the balancing of accused 

persons‟ rights with concerns of victims.
1197

 Judges therefore need a system that supports 

their active involvement in the dispute resolution process so as to effectively contribute in 

the development of jurisprudence. This reflects the concerns and arguments advanced by 

this study. 

 

As an example, the efficient management of the ICC trial depends on the court actors 

(judges, prosecutors, counsel) who must not only know the different adversarial and 

inquisitorial systems, but must be willing to look beyond both models to ensure justice for 

both victims and accused persons. The object of the ICC trial goes beyond the traditional 

CJS goal of establishing the guilt or lack of guilt of the accused person. It also ensures 

justice for victims as well in the context of procedural justice.
1198

 In such a situation, 

judges need discretionary powers to develop suitable mechanisms that balance the 

protection of victims with the rights of accused persons. 

 

Under ICTY (RPE) rule 89 (A) and(C), Articles 64(9) and 69(4) of the Rome Statute and 

rule 63 (2) and (5) of the ICC (RPE), judges are not bound by national rules of evidence, 

but have a wide discretion in taking into account the spirit of the Rome Statute and 

general principles of law in making decisions on the admissibility of evidence. They may 

reject or admit any evidence depending on their view of its probative value and are not 

bound by strict exclusionary rules of evidence as in the adversarial system. This feature, 

borrowed from the inquisitorial system, gives the court its unique feature in the 

enhancement of discovery of truth. This is relevant in CSA trial due to its potential of 

unearthing evidence that would otherwise not be revealed by the adversarial system of 

parties being responsible for collecting and presenting evidence in court.
1199

 

 

Likewise, the judges‟ wide discretion and active participation in the process, ensures that 

evidence that would have been excluded under the adversarial system‟s exclusionary 

evidentiary rules is nevertheless admissible if it is in the opinion of the judges, of 
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probative value.
1200

 The test that must be applied by the judges is whether the admission 

or rejection of the evidence promotes fairness and justice in the trial. The consideration is 

the need not to infringe upon the rights of accused persons to fair trial, while upholding 

the rights and concerns of victims. 

 

Under Article 69(2) of the Rome Statute and rule 90 (F) of the ICTY (RPE), the judges of 

the trial chamber control the mode and order of interrogating witnesses and victims as in 

the inquisitorial system. This has the advantage of controlling possible intimidation and 

harassment of victims. This is unlike in the adversarial trial where such intervention by 

the judge may be construed as being partisan and partial as opposed to being impartial.
1201

 

 

The International Criminal Court procedure therefore adopts a hybrid model with wide 

court discretion as to the evaluation of evidence hence the active participation and 

innovation of judges becomes a crucial part of the development of jurisprudence.  The 

ICC trial procedure has been criticized for watering down the rights of accused persons in 

an attempt to protect victims of crime due to the wide discretionary powers and active 

participation of the judges in the process.
1202

 Kenya can learn and borrow from the ICC 

various aspects of active participation of umpires in the trial process without 

compromising the rights of accused persons while protecting CVSA.  

 

Despite the criticism of the ICC procedure by Harovitz,
1203

 the hybrid system of 

international trials has the advantage of taking what is good from each of the traditional 

models of trial. The procedure blends with the human rights approach to procedural 

fairness to both accused persons and victims in the context of the principle of equality of 

arms.
1204

 Indeed, this is the argument advanced by this study in balancing the rights of 

CVSA and accused persons in CSA trials.  
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Since the right to an impartial trial is a fair trial right which the Constitution protects from 

any limitation by Article 25(c), the recommendations made in this section can only be 

constitutional if parliament amends Article 25(c) to allow such limitations of an accused 

person‟s fair trial right in CSA cases. The study therefore argues for the amendment of 

the constitution in this respect.   

5.5 Publicity of the Trial 

The constitutional basis for public trials in CSA cases in Kenya is Article 50(d) which 

provides that an accused person has a right to a public trial. Publicity of the trial is a 

distinctive feature of the classical adversarial trial procedure which makes it unsuitable 

for CSA.
1205

 The rationale for the requirement is to preserve the quality of justice by 

keeping the umpire on trial as he/she conducts the trial.
1206

 Criminal trials have 

traditionally been open to the public so as to enhance the quality and safeguard the 

integrity of the fact finding process to the benefit of the accused and the society.
1207

 In 

addition, publicity of a criminal trial fosters an appearance of fairness which enhances 

public respect for the judicial process.
1208

 In the real sense however, not the entire judicial 

process is conducted in public.
1209

 Consultations between judges and prosecutors and 

defence counsel are conducted in the judge‟s private chamber.
1210

 The writing of the 

judgment also takes place in the chambers.
1211

 

 

Article 50 (8) of the Constitution of Kenya allows judges and magistrates in some cases 

to close parts of the proceedings from the public in the interest of public morals or safety 

concerns for the protection of vulnerable victims and witnesses. An accused person‟s 

right to a public trial is therefore not absolute since Article 50(8) gives power to a court to 

limit the extent of the publicity of a trial in certain situations. Vulnerable witnesses such 

as CVSA therefore have a constitutional right to have the public excluded from their 

testimony. This calls for a balancing act by the courts to ensure both CVSA and accused 

persons are equally protected by the courts. 
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The study found the impact of a public trial in CSA cases is that children find it very 

embarrassing and off-putting to narrate, in front of a large crowd, the intimate details of 

sexual abuse. In the words of one CVSA: 

 

I found it very difficult and uncomfortable to narrate in front of many people 

in court including the accused person how he sexually abused me. It was 

embarrassing to speak about the ordeal as everyone watched me. Maybe the 

session should have been conducted in private away from the crowded 

court.
1212

 

 

Consequently, the publicity of a trial impacts negatively on CVSA‟s ability to participate 

in the judicial process. Subsequently, CVSA are in some cases unable to access justice 

from the courts. Article 48 of the Constitution of Kenya obligates the state to ensure 

access to justice for all persons. In complying with this provision, there is need to explore 

mechanisms that allow CVSA to testify without the negative impact of the publicity 

requirement. 

 

Over half (51%) of CSA cases were heard in open courts as per the constitutional 

requirement of an open public trial.
1213

 Only 49% of the cases were heard in the 

magistrate‟s chambers excluding members of the public. This shows that despite the 

constitutional provision of Article 53(2) on the best interest of the child principle, the 

courts are still guided by the classical adversarial procedures in CSA cases. Much as such 

trials upheld the rights of accused persons, they failed to balance the same with CVSA 

right to have his/her best interest considered as paramount in matters affecting him/her 

under Article 53(2) of the Constitution of Kenya. 

 

Unlike the adversarial system, the French inquisitorial system observes publicity of trial 

and presumption of innocence but is flexible and admits written evidence where it is not 

possible to obtain the presence of the witness to give evidence in public especially in 

CSA cases.
1214

 

 

                                                           
1212

 Respondent no 83 in Appendix K. 
1213

Op. cit n 40 Article 50(1)-the right of an accused to a fair and public trial as a feature of an adversarial 

legal system. 
1214

Op. cit  n 349. 



 

252 

As already discussed, the study observed societal stigma hinders CVSA‟s ability to 

narrate the details of the abuse in public.
1215

 This observation is consistent with the 

labeling theory discussed in chapter one. The study found that CVSA had difficulty 

narrating the details of the abuse in open court because of the tense atmosphere, presence 

of the accused person and lack of mechanisms to protect CVSA as illustrated by figure 7 

below. 

Figure 7: CVSA Responses on their Experience when testifying in court 

 

Seventy six percent of CVSA described their experience of narrating the sexual abuse in 

court as fearful, confusing, shocking, tense, shy, nervous, angry, and hurtful as some were 

observed crying during their testimony. Four percent of CVSA did not answer/did not 

remember what it felt like to talk about the abuse in court, while 13% of CVSA who were 

accompanied by social workers felt confident as 6% of CVSA remained silent when 

asked to describe their experience when narrating the sexual abuse in court. This could 

probably mean that the experience was so traumatizing to them that they were unable to 

speak in an open court, filled with many unfamiliar people as a coping mechanism of 

dealing with the trauma hence their silence. This is consistent with PTSD reaction as 

discussed in chapter two.
1216
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In Nakuru, a 14 year old CVSA abused by a neighbour was unable to talk and remained 

silent. She did not answer any question at all from the magistrate or the prosecutor. This 

was an example of a case of CVSA suffering from PTSD as discussed in chapter two due 

to the abuse. The study observed that the court did not appear to understand that the 

behaviour of CVSA could be as a result of the sexual abuse itself. Instead, the case was 

adjourned, and the CVSA warned by the prosecutor that she had made a commitment in 

her statement and was under an obligation to co-operate with the court and testify. When 

interviewed by the study, the CVSA responded that: 

 

Asking me to tell the court how I was abused by the accused in the presence 

of everyone including the accused is like going through the abuse again. 

Nobody seemed to care what I have gone through. Instead, the prosecutor 

was harsh to me. This process is not fair at all.
1217

 

 

The incident illustrates failure by the prosecutor to understand that the CVSA‟s silence in 

court, in the presence of the accused person, could be as a result of PTSD and the 

publicity of the trial. The process lacked privacy that would enable CVSA to testify. The 

CVSA did not refuse to co-operate as interpreted by the prosecutor. The CVSA did not 

therefore deserve a warning and a further threat from the prosecutor. This amounts to re-

victimization (institutional re-victimization of CVSA through the court procedure) 

instead, the CVSA needed psycho-social support, a private atmosphere and understanding 

by the prosecutor as a victim of PTSD. This finding supports Temkin‟s, Saywitz‟ and 

Whitcomb et al‟s arguments that the adversarial trial procedure re-victimizes CVSA.
1218

 

 

The study found that the apprehension about court appearance by CVSA is partly due to 

the uncertainty of the procedure and the publicity of the trial. The overall picture by the 

CVSA is that the court process needs to be child friendly to enable them testify in order to 

get justice from the courts. Majority (92%) of the legal practitioners interviewed by the 

study were of the view that publicity of the trial is not in the best interest of CVSA. 

Although some magistrates conducted CSA trial in the privacy of their chambers to 

accord CVSA the privacy, this measure was still inadequate because of the face-to-face 

contact between the accused and CVSA. In addition, CVSA were still required to testify 
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orally in the presence of the accused person. Only 8% of the legal practitioners were of 

the opinion that some CVSA appeared confident during their testimony and had good 

memory of the facts relating to the abuse. 

 

A High Court judge who had risen from the ranks of a magistrate and had handled CSA 

matters for over thirty years described the experience of CVSA in open court during 

examination in chief as „…painful, bitter and makes the CVSA feel revengeful‟.
1219

 

The requirement for publicity contravenes CVSA‟s right to dignity, privacy and their best 

interest according to Articles 28, 31 and 53(2) of the Constitution of Kenya. The study 

therefore finds that the application of the publicity principle is in need of reform in CSA 

cases in Kenya. 

Recommendation 

The study recommends that Kenya adopts measures that have been applied by several 

jurisdictions in an attempt to protect CVSA from the negative impact of a public trial. 

In Britain, the YJCEA
1220

 provides for the evidence of intimidated witnesses to be taken 

in private by excluding all persons from the proceedings except the accused person, legal 

counsel, interpreter and court officers or those appointed to assist the CVSA. The 

exclusion power of the court is an exception to the fundamental principle of public 

trial/justice as stipulated by the European Commission on Human Rights.
1221

 The study 

noted that 49% of magistrates conducted CSA trials in the privacy of their chambers 

while 51% did so in open court. All CSA cases need to be conducted in private so as to 

ensure the privacy and dignity of CVSA. 

In Australia, instead of subjecting CVSA to a public trial, the court admits video 

recordings of interviews with CVSA as evidence.
1222

 The rationale for admitting video 

recordings of interviews with CVSA is that subjecting CVSA to testify orally in a public 

court is not in the children‟s best interest and is likely to result into further trauma.
1223

  not  
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Under the ICC trial, sexual assault victims have a right under rule 68 of the Rules of 

Procedure and Evidence to testify in „camera‟ as an exception to the principle of public 

hearing. In this respect, the court may receive victim/witness evidence through electronic 

presentation or any other special means. Likewise, in India, section 37 of the Protection 

of Children from Sexual Offences Act provides for the testimony of CVSA to be taken in 

„camera‟. This is consistent with Solum‟s discourse interpretation
1224

 that argues for 

opportunity for parties to present their views and be listened to, not being locked out of 

the discourse by technical procedures. 

 

In Japan, identity of CVSA is concealed throughout the trial in order to maintain their 

privacy and dignity.
1225

 In addition, the courts use video linkage during the victim‟s 

testimony to enable them to testify in a different court room and transmit the video to the 

courtroom where the accused person, judge and the public is.
1226

 This measure has 

enabled many CVSA in Japan to testify without the negative impact of a public trial.
1227

 

 

In Kenya, although section 31(4)(a), (b), (c) and (e) of the Sexual Offences Act 2006 

provide for mechanisms of protecting sexual assault victims during their testimony (the 

use of a witness protection box, intermediary, avoiding the open court and any other 

measure that the court deems just and appropriate), the study found that more than half of 

CSA trials are conducted in disregard of the protective measures due to lack of guidelines 

on how to  implement the measures. The study therefore recommends the development of 

guidelines on how to protect CVSA while testifying in court. In Mexico, a practical legal 

guide exists on how to protect sexual abuse victims within the justice system.
1228

 

 

In view of Article 50(d) of the Constitution, an accused person‟s right to a public trial is a 

fair trial right which is protected from any derogation by Article 25(c). The implication of 

this provision is that the above recommendations made by the study can only be 

constitutional if Article 25(c) of the Constitution of Kenya is amended to provide an 

exception that in CSA trials the accused person‟s fair trial rights are not protected from 
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derogation and may therefore be limited. The study therefore recommends that parliament 

undertakes this proposed constitutional amendment. 

5.6 Orality of Evidence 

An analysis of Article 50 of the Constitution of Kenya which lists the various fair trial 

rights reveals that, it does not expressly provide for an accused person‟s right to have 

evidence adduced orally in his/her criminal  trial. By implication therefore, evidence can 

be presented in a criminal trial either orally or through other legally recognized means. If 

the drafters of the constitution intended that evidence in a criminal trial must be produced 

orally, nothing would have stopped them from stating so in the constitution under the fair 

trial rights in Article 50. However, sections 62 and 63 of the Evidence Act read together 

form the basis for the court‟s insistence on oral evidence in Kenya. 

 

However, section 62 of the Evidence Act uses the word may and not shall in reference to 

how facts are to be proved by oral evidence. The interpretation of this section implies that 

it is not in all cases that evidence must be adduced orally. It allows for situations where 

evidence may be produced in any other legally recognized ways.  

 

Section 63 of the Evidence Act however provides that where oral evidence is adduced in 

court, it must in all cases be direct evidence. The section defines direct evidence as the 

testimony given by a witness who saw a fact that could be seen, or heard a fact that could 

be heard or perceived a fact that could be perceived by any sense or in the case of an 

opinion, the evidence of the person who holds that opinion.  In this section, the study 

argues that the requirement that CVSA testify orally hinders them from effectively 

participating in the judicial process and as a result, violates their right to accessing justice 

under Article 48 of the Constitution of Kenya which mandates the state to ensure access 

to justice for all persons. 

 

The adversarial legal system generally requires evidence admissible in court to be given 

orally by the author of the statement.
1229

 The trial consists of a „day in court‟, when all the 

evidence which must be collected by the parties themselves is presented in court 

orally.
1230

 The insistence on live oral evidence at trial, according to Herman and 
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Hirschman, implies direct face to face contact between the accused person and CVSA 

with a likely result of disempowering CVSA from giving the best evidence as a result of 

possible fear or intimidation by the accused person against the revelation of the abuse.
1231

 

Further, the preparations towards live oral testimony by CVSA may lead to a waiting 

period between four to twenty-six months and an average of ten months in England.
1232

 

 

The waiting period may be characterized by anxiety and confusion to CVSA which 

according to psychiatrists is contrary to the healing of victims from trauma.
1233

 As a 

healing mechanism trauma victims are encouraged to talk about the abuse as soon as 

possible, then encouraged to try and forget about the abuse and move on with life without 

the abuse occupying their minds.
1234

 However, as CVSA wait to give oral evidence, they 

are not encouraged to talk about the abuse to anyone, except court officials.
1235

 The 

rationale for discouraging witnesses from speaking to anyone is the fear is that the more 

they discuss it, the more the evidence gets contaminated, while forgetting the incidence of 

abuse before testifying means no evidence to support the prosecution case.
1236

 It is also 

proved that children‟s memory fades faster than that of adults and so keeping them for 

over four months may lead to loss of crucial details of their oral evidence.
1237

 

 

Section 194 of the Criminal Procedure Code and section 62 of the Evidence Act require 

that all evidence in a trial must be oral, direct and taken in the presence of the accused 

person or his advocate. This is the basis upon which CVSA must give oral evidence in 

court in the presence of the accused person and identify him/her as the one who 

committed the offence under trial. The identification implies direct face to face contact 

between CVSA and the accused during oral evidence. 

 

In compliance with the requirement of Section 194 of the Criminal Procedure Code and 

Section 62 of the Evidence Act, the study found that CVSA testify orally in children 

courts in Kenya. Section 150(1) of the Evidence Act prohibits the prosecution from 
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asking any leading questions to CVSA. However, section 150(2) of the Evidence Act 

permits leading questions on matters which are introductory or undisputed or which in the 

opinion of the court have already been sufficiently proved. Testifying orally about the 

details of the abuse on all facts which need to be proved may be a challenge to CVSA‟s 

memory recall.
1238

 According to a prosecutor interviewed by the study: 

 

One of the most difficult challenges in prosecuting CSA is the reliance on 

CVSA to state orally in court, in the presence of the accused person, every 

detail of the abuse. Many CVSA are unable to recollect with precision the 

events of the abuse as they occurred and narrate them in sequence. As a 

result, several inconsistencies emerge from CVSA‟s oral testimony and the 

statement they recorded with the police. Such inconsistencies are often 

used by the defence counsel to argue that the CVSA are telling lies and 

their evidence is not credible. In many such cases, the accused persons are 

acquitted due to the law‟s insistence on oral evidence presentation by 

CVSA in CSA cases.
1239

 

 

The views of the prosecutor above were supported by a social worker: 

 

The court procedure is very cruel to CVSA. The fact that a child has been 

sexually abused takes away their self-esteem and confidence. To expect 

them to narrate the details of the abuse orally in court is an 

underestimation of the impact of the abuse on them. Sexual abuse causes 

such trauma that many victims are unable to express the details of the 

abuse orally.
1240

 

 

All the respondents described CVSA‟s experience in giving direct oral evidence as 

traumatizing. Eighty percent of police officers interviewed were of the view that as 

witnesses, CVSA are afraid, timid and have difficulty in giving oral evidence. Only 20% 

of them were of the opinion that not all CVSA find difficulties in testifying as some 

manage to give their evidence fluently and with confidence. This probably accounts for 

                                                           
1238

Op. cit  n 109. 
1239

 Respondent no 15 in Appendix K. 
1240

 Respondent no  33 in Appendix K. 



 

259 

those children who had a strong family support or who were accompanied to court by the 

social workers from NGOs. 

 

A High Court judge interviewed by the study said that CVSA are often not able to recount 

what happened during the abuse. The judge described the procedure as a cruel system that 

exposes the delicate and vulnerable CVSA to the rigours of a cruel trial in order to extract 

information from the already vulnerable CVSA on a topic that is not ordinarily discussed 

with children in the African society.
1241

 The judge described the requirement that CVSA 

testify orally in CSA matters in the following words: 

 

Whereas it is alright to require adult witnesses to give oral evidence so that 

the accused person has firsthand information about the allegation and can 

confront the witness, it is in my opinion very unrealistic and unjustified to 

subject CVSA to the orality principle due to the traumatic effects of CSA. 

This provision of the law needs to be reformed.
1242

 

 

All the respondents confirmed the study observation that the requirement of CVSA to 

give oral/ direct evidence is not child sensitive, but embarrassing to CVSA. The findings 

were supported by the perusal of finalized cases and the FGD. Some of the difficulties 

experienced by CVSA during examination in chief are illustrated by figure 8 below. 
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Figure 8: CVSA's Description of their Experiences during Examination in Chief

 
 

 

Most CVSA were concerned that giving oral direct evidence in the presence of the 

accused person implied that it is them, not the accused persons on trial. They wondered 

why they were subjected to narrate the details in such a manner. Many of them asked why 

the court could not use the statements they recorded with the police or get the information 

from their parents/guardians whom they had already told their story.  According to one 

CVSA: 

 

I had already recorded my statement with the police. I also told my parents 

about it. Why was I still required to say the same things in front of many 

people? Was it not possible for them to use my statement to the police? Did I 

have to come here to tell the whole story again to different people who 

blamed me for lying? The system is not fair at all.
1243

 

 

Although most CVSA supported the idea of testifying in court so that they can tell their 

story and enable the court to punish the accused persons, 55% of the CVSA were of the 

opinion that narrating the abuse orally in court is not in their best interest and re-
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victimized them. Fort five percent of CVSA did not think they needed to appear in court 

at all. In their opinion, once they recorded their statement with the police, it is up to the 

state to carry out detailed investigations and ask the accused persons to explain his/her 

side of the story. According to one CVSA: 

I cannot understand the need for me to testify orally in court. I am the one 

who was abused but it appears like I am the one being accused and I have to 

defend myself. I do not understand why the accused person was allowed to 

remain silent throughout in court without saying anything yet I had recorded 

my statement that he sexually abused me. If the police did not believe my 

recorded statement, why did they call me to court if they cannot use my 

recorded statement?
1244

 

The above sentiments of the CVSA support the study‟s argument that there is need for a 

detailed pre-trial investigation similar to the inquisitorial system that ensures all evidence 

of probative value is collected. Further, it supports the study‟s argument that once an 

accused person is charged in court with CSA after an elaborate investigation, the onus 

should be on the accused person to discharge the evidential burden as already argued in 

this chapter under discussions on burden on proof. 

 

Specific difficulties experienced by CVSA in giving direct oral evidence included, 

difficulty in remembering details of the abuse, shyness in front of many unfamiliar faces, 

difficulty explaining how the sexual abuse occurred, fear, trauma and inability to describe 

the sexual organs. The study observed that all CVSA gave oral direct evidence in the 

presence of the accused persons/counsel in compliance with the provisions of the 

Criminal Procedure Code and the Evidence Act although child witnesses and victims are 

classified by the Sexual Offences Act as vulnerable.
1245

 

 

Despite the provisions of section 31(4) of the Sexual Offences Act, on protective 

measures in taking the evidence of vulnerable victims such as CVSA, the study observed 

that the courts relied more on the adversarial procedure as set out by the Criminal 

Procedure Code and the Evidence Act. This is in disregard to the Sexual Offences Act, 

which provides, under the first schedule that, it supersedes any existing provisions of 
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other laws with respect to sexual offences. In matters of sexual offences therefore, if there 

is a conflict between the provisions of any other existing law and the Sexual Offences 

Act, the latter prevails.  

 

The above provision of the Sexual Offences Act is generally a good provision, but in 

terms of this study, it does little to improve the court procedures, since most of the 

provisions of the Act address substantive as opposed to procedural issues that relate to 

sexual offences. The study found that only the Nairobi Children‟s Court had a witness 

protection box in compliance with section 31(4)(a) of the Sexual Offences Act. The rest 

of the children courts in Kenya did not have any such witness protection box. However, 

the witness protection box at the Nairobi Children‟s court was not used for its intended 

purpose. The study observed that CVSA did not testify from inside the witness protection 

box which was instead used to store court files therefore defeating the purpose for which 

it was set up. The study however observed that some courts allowed CVSA to testify 

through an intermediary in compliance with section 31(4) (b) of the Sexual Offences Act.  

 

The study observed the use of an intermediary only in one case. One magistrate who was 

asked why the court does not make use of intermediaries responded that: 

 

Although the Sexual Offences Act intended to protect victims of sexual 

abuse and provided various ways to do that, its operationalization is 

hampered by a lack of specific procedures, regulations or guidelines that 

we can use while applying the provisions. I have never been trained on the 

protective mechanisms. In reference to the intermediaries, there is no list 

of who can be appointed as an intermediary or what their qualifications are 

and their specific functions. Advocates are equally not trained on the role 

of an intermediary in sexual offences. This may result into conflict 

between the role of the advocate watching brief for CVSA, the prosecutor 

and the defence lawyer. There is need for guidelines and training for all 

court officers if the Sexual Offences Act is to be implemented 

effectively.
1246
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The study observed that many of the CSA cases were conducted either in the private 

chambers of magistrates or in the open courts but closed to members of the public and the 

press. This therefore appeared to be the only protective measure applied by the courts, but 

was short of the fact that it retained direct face-to-face contact between the accused 

person and CVSA. Due to the smaller space in the magistrates‟ chambers, the distance 

between the accused person and CVSA was reduced as compared to the open court, 

making CVSA testify near the accused persons, which further enhanced their intimidation 

and vulnerability due to the close face to face to face contact with the accused. According 

to a prosecutor: 

 

It is very difficult to apply the Sexual Offences Act provisions to protect 

CVSA as they testify.  What we have done is to take the testimony of CVSA 

in the private chambers of the magistrate instead of the court. Although this 

has the advantage of excluding members of the public from the proceedings 

and therefore observe the privacy of CVSA, I have noticed that CVSA who 

testify in magistrate‟s chambers appear more intimidated since the chamber 

is relatively smaller compared to the court. As a result, CVSA stand very 

near the accused as they testify. The proximity between the CVSA and the 

accused person in most cases enhances CVSA‟s frustration as the accused 

persons look directly at them as they testify. The best way would be to use a 

witness protection box, but we do not have any.
1247

 

 

The study observed that the children courts did not exercise their wide discretionary 

power to protect CVSA in any other appropriate way as provided by the Sexual Offences 

Act. In response to why the courts are not being innovative as to device ways of 

protecting CVSA under their discretionary powers, a magistrate responded that: 

 

CSA trials need to be handled by those with an interest in children matters 

and special skills to do so. If an officer has an interest in this special area then 

they would be able to read widely on the subject and be innovative in terms 

of protecting CVSA. The appointment of magistrates to decide children cases 

should in my opinion be advertised so as to attract interested and most 
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qualified applicants. Currently, magistrates presiding over children courts are 

randomly appointed and gazetted from those already in the service. Some of 

them find the cases very traumatizing and if given an opportunity would not 

preside over the children courts. Not much can be expected of such officers in 

the absence of specific procedures.
1248

 

 

The use of English and Kiswahili as the official languages of the court presented 

difficulties to some CVSA. The study found that CVSA who came from the rural areas 

and could not fluently speak English or Kiswahili were particularly disadvantaged. They 

found the court language too technical to understand, as it comprised of legal jargon and 

adult language unfamiliar to many of them. Lack of innovative communication aids such 

as use of dolls and diagrams
1249

 to identify the various body parts, enhanced the 

communication problem for CVSA during their oral direct evidence. Consequently, 

CVSA‟s use of their own descriptions of sexual organs and sexual abuse subjected them 

to stressful cross-examination by the accused persons/ their advocates. One CVSA had 

difficulty describing the private parts of a human body and instead of the use of the term 

anus, the CVSA used the term “nyuma yangu.”
1250

 This attracted intimidating cross 

examination by the accused person who insisted that “nyuma yangu” does not refer to the 

sexual organs. In the words of the CVSA: 

 

“aliweka dudu yake nyuma yangu”
1251

  

 

The use of child language in reference to the body organs and sexual acts according to the 

prosecutors is one area where advocates have taken advantage of the trial process. They 

pin down CVSA to tell the court in adult language exactly what they mean. According to 

one prosecutor interviewed by the study: 

 

CVSA find it very difficult and some break down when asked by the 

prosecutor to tell the court how they were sexually assaulted by using the 

known ordinary terms in reference to the sexual organs. Children have 
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developed their own language to refer to sexual acts and organs which in 

most cases are framed in the Kiswahili language. The use of such terms by 

CVSA in court during their testimony subjects them to intimidation and 

harassment when defence counsel insist that such terms are not known in 

law.
1252

 

 

In supporting the above view of the prosecutor, the study observed advocates dismissing 

children‟s language in reference to sexual organs and acts such as “koko,
1253

 “dudu,”
1254

 

“bad manners/tabia mbaya”
1255

 as not being recognized by law in evidence. 

 

Some CVSA said that the prosecutors and magistrates used terms that they could not 

comprehend and asked them to explain details of the abuse in a manner that was beyond 

their capacity. As an example, prosecutors and magistrates asked CVSA to use adult 

language in describing the sexual organs and activities. Advocates dismissed CVSA 

descriptions such as bad manners, dudu, tabia mbaya in reference to the same. 

Consequently CVSA felt angry, hurt, nervous, tense and confused while some remained 

silent and could not answer any question in this respect.  

 

The court procedures and terminologies could not be understood by CVSA as observed 

during court proceedings. This was supported by the court officers during FGD. The 

implication is that although CVSA testify in court, they do so as a formality, but do not 

deeply understand and get involved as key actors in the court scenario. This is caused by 

the language limitation which hinders their active participation in the justice process 

contrary to Article 48 of the Constitution of Kenya that mandates the state to ensure 

access to justice by all persons. In addition, it violates CVSA‟s right to have their best 

interest taken into account as of paramount importance in matters affecting them under 

Article 50(3) of the Constitution. It is in the best interest of CVSA that courts develop 

procedures that are sensitive to CVSA special needs and limitations such as language 

barrier in court. In this respect, part III of the UNGJMCCVWC provides for children‟s 

participation in the judicial process and mandates courts to allow them to express 
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themselves in their own words and to have regard to their age, intellectual maturity and 

evolving capacity. 

 

Technicality in court language intimidates and infuriates adults as much as it did to 

CVSA, especially words used to refer to the act of sexual abuse. In Mombasa Criminal 

Case No.1827/2010, for instance, the CVSA‟s mother who gave evidence on behalf of  

the CVSA who was five years old, found it difficult to mention the sexual organs and in 

reference to the sperms she found on her five year old daughter(CVSA), she called it 

„maji ya wanaume.‟
1256

 Upon cross examination by the accused person as to what she 

meant, the study observed that she appeared infuriated and irritated by the cross 

examination, yet she had to answer the accused person‟s question. The accused person 

asked several questions some of which appeared irrelevant and harsh, purposely meant to 

confuse the witness. This example supports the study‟s argument that terminologies 

referring to sexual organs or activities present difficulties to adults as it does to children. 

It emphasizes the challenges of oral direct evidence under the adversarial procedure 

without communication aids. 

 

In Nairobi Criminal Case No. 2077/09, the accused was charged with the offence of 

defilement contrary to section 8(1) (2) of the Sexual Offences Act (3) (2006). The 

particulars of the charge were that the accused person caused his penis to penetrate the 

vagina of the CVSA (name withheld), a girl of seven years. The alternative charge was 

indecent assault contrary to section 11(1) of the Sexual Offences Act. The CVSA gave 

evidence 3 months after the offence. Her evidence was that „the accused person urinated 

on her thighs using his dudu. The accused person was acquitted as the court reasoned that 

there was a variance between the CVSA‟s evidence and the particulars of the charge as it 

appeared in the charge sheet. Evidence was produced in court showing that the CVSA 

was examined two weeks after the abuse. However, the report by the medical officer who 

examined CVSA indicated that there was no injury to the CVSA‟s private parts. 

According to the magistrate, there was a doubt raised in the prosecution case. The charge 

was not proved and the accused person was acquitted. 
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The above case emphasizes a situation where a seven year old girl who is alleged to have 

been defiled by the accused person while wielding a knife (as per the court records), was 

expected to give evidence in court three months after the abuse. The CVSA failed to 

remember the exact details of the abuse and lacked the adult words to describe the act of 

defilement. In her words, urinating on her meant penetration and subsequent ejaculation 

on her, but she used the word thigh and not vagina. This appears to have been the reason 

that the court acquitted the accused person. The case shows the difficulty CVSA 

encounter in narrating the abuse in words that are known to adults during oral 

presentation of evidence. As a result CSA cases are likely to be dismissed for lack of 

sufficient evidence.
1257

 Sagatun, argues that in CSA cases apart from the accused and 

CVSA, there is not likely to be another witness.
1258

 In addition, where the offence is 

reported after three weeks, the medical examination may not reveal any injuries on 

CVSA, due to the possibility that any injuries occasioned by the abuse depending on the 

extent of the injuries may have healed.
1259

 Failure to observe injuries on CVSA by 

medical examination, argue Hoyano and Keenan, is not proof that the CVSA was not 

sexually assaulted.
1260

 In such cases, it is difficult to link the accused person to the 

offence. The prosecution in such circumstances relies on the words of CVSA as presented 

during oral evidence. The difficulties faced by CVSA in presenting their evidence orally 

in court therefore impacts negatively on the ability of the prosecution to prove the case 

beyond reasonable doubt.  

 

In Kisumu Criminal Case No. 923/2010, the CVSA was a twelve year old boy who was 

alleged to have been sexually assaulted by a close relative. The child seemed very uneasy 

narrating the abuse before court throughout his testimony. The study observed that he 

completely avoided eye contact with the accused person and only looked at him at the 

identification stage when he was asked to show the court who had sexually abused him. 

That was the only time he raised his head up, pointed at the accused person and continued 

to look down. Ironically, the CVSA gave evidence very confidently as he was 

accompanied by his father and a lawyer watching brief from Kituo Cha Sheria. The 

presence of both the father and the lawyer seemed to give confidence to the CVSA. The 
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phrase used by the child to refer to the sexual abuse was „nyuma yangu.‟
1261

 This invoked 

rigorous cross examination by the accused person and the prosecutor had to step in aid of 

the CVSA by quickly drafting a sketch of a human body diagram for the boy‟s use to 

show what he meant by „nyuma yangu.‟ This case highlights the difficulty that CVSA 

experience in complying with orality principle during their testimony. It also shows how 

an innovative prosecutor can be effective in assisting CVSA to testify.   

 

Many CVSA, interviewed did not understand why they had to appear in court and narrate 

the abuse to many unfamiliar faces. They argued that since they had recorded statements 

with the police, the same should be used in court instead of asking them to go through the 

experience again. The argument by CVSA is consistent with the need to protect them 

from the trauma resulting from oral direct testimony in court. A guardian of one of the 

CVSA said: 

 

I watched my daughter go through the traumatic experience of giving 

evidence in court in the presence of the accused person. It was very difficult 

for her to narrate the experience. She had difficulty describing the abuse. 

The advocate insisted on adult language which she did not know. I wish the 

court could understand that children cannot easily talk about sexual matters 

in an African setting.
1262

 

 

During the court session in Eldoret, one CVSA just kept quiet and refused to talk at all 

upon seeing the accused person in the dock. The behaviour by the CVSA is consistent 

with that of a victim who is under PTSD according to the psychoanalytic theory.
1263

 The 

failure to talk is a coping mechanism by the victim to avoid re-victimization.
1264

  

Unfortunately, the evidentiary rules do not recognize PTSD and such failure to testify 

amounts to lack of sufficient evidence in the prosecution case.
1265

 The lack of recognition 

of PTSD and its negative impact on CVSA‟s ability to testify amounts to discriminatory 
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treatment of CVSA who are expected to testify orally just like victims of other crimes. 

The resultant discriminatory treatment of CVSA is inconsistent with the principle of non-

discrimination of children under part III of the UNGJMCCVWC and Article 27 of the 

Constitution of Kenya. 

 

The study findings confirm Damaska‟s argument that the adversarial system protects the 

rights of accused persons by allowing the parties themselves to collect and present 

evidence in their respective best ability to win the case, while placing the evidential 

burden on the prosecution due to the fact that the state has vast resources at its 

disposal.
1266

 The study findings on orality of evidence in CSA cases support Pollock
1267

 

and who criticized the adversarial system for assuming that the parties have the same 

capacity and knowledge or advice to carry out the challenging task of adducing evidence 

before court. As illustrated by cases in this section, CVSA do not possess the capacity to 

effectively give oral evidence in the absence of measures to protect them from the rigours 

of the process. While Pollock maintains that the assumed equality of parties‟ ability in the 

process of adversarial system is the ideal position, he argues that in reality, there exists 

inequality at times.
1268

 This is supported by the arguments so far advanced by the study. 

 

The study findings further confirm the argument by Hoyano and Keenan that proving 

CSA under the adversarial system can be a difficult exercise since the prosecution relies 

largely on the CVSA as the key witness.
1269

 In such situation, where the only witnesses to 

the abuse are the CVSA and the accused, the oral evidence, testimony turns out to be a 

contest between CVSA and the accused. The prosecution therefore relies on CVSA to 

give their best evidence if a conviction is to be achieved.  

Common law regards oral evidence as superior to any other type of evidence.
1270

 Several 

rules of evidence flow from the orality requirement, which include the general rule 

against the admissibility of hearsay evidence.
1271

 The absence of any regular procedure by 

which a witness may give evidence in advance of the trial, and the court‟s unwillingness 

to consider such evidence further makes it difficult for the prosecution to discharge the 
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burden of proof in CSA cases.
1272

 The orality of evidence at common law means that even 

if a witness gives oral evidence, his/her previously recorded statement is not admissible in 

court, except for the purpose of showing that the evidence in court is untrustworthy, if it 

differs with what was earlier recorded.
1273

 

 

The stress that CVSA undergo while testifying in CSA is attributed to the requirement 

that they give oral evidence.
1274

 Although oral evidence enables the accused person to 

confront his/her accusers, it has two disadvantages, unlike the French-based inquisitorial 

system which prefers documentary evidence and makes it mandatory for certain types of 

cases while rating oral evidence as second-best, to be accepted with caution.
1275

 

 

Advantages and Disadvantages of Oral Evidence 

The first disadvantage of oral evidence in court is that it is often given a long time after 

the event in question.
1276

 Secondly, witnesses giving live evidence in court are often 

under stress and due to the psychological makeup of human beings, memory of an event 

fades gradually with time.
1277

 Stress beyond a certain level can impair the power of 

memory recall.
1278

 This may result into a situation where a witness gives an accurate 

account of the events immediately after it occurs, but after sometime, when subjected to 

the stress associated with the court process, the same witness fails to remember crucial 

details of the same event while in the witness-box.
1279

 

 

In extreme situations, some witnesses may be under such intense fear or stress that they 

fail to testify coherently or at all especially if under PTSD.
1280

 Children are often more 

frightened in court than adults and so may be more affected by the orality of evidence 

requirement.
1281

 Despite its disadvantages, the orality of evidence has more advantages 

than disadvantages. The first advantage of oral evidence is that it is free from errors of 
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transmission.
1282

 When a witness testifies live in court, there can be no doubt about what 

the witness said or what his/her response is about an issue.
1283

 Secondly, the court has the 

advantage of observing the demeanour of witnesses.
1284

 The court has the opportunity to 

hear, listen and observe the witness as he/she testifies.
1285

 The non-verbal communication 

by the witness is an important aspect of court testimony.
1286

 Thirdly, oral evidence is 

given under oath/solemn declaration which places the duty on witnesses to tell the 

truth.
1287

 Fourthly, the honesty of the witness can be tested through cross-examination, 

which many scholars, including Wigmore,
1288

 believe is the „greatest engine ever 

invented for the discovery of truth.‟ The fifth advantage of oral evidence is that any 

allegation by the witness against the accused person must be made in the presence of the 

accused person.
1289

 This has the advantage of confronting the witness to test the truth of 

the allegation.
1290

 The last advantage of oral evidence is the presence of the witness at the 

trial, which enables the accused person and the court to question the witness on any 

aspects of his/her evidence.
1291

 

 

While appreciating various authors‟ arguments on the advantages and disadvantages of 

oral evidence, my view is that the presence of the witness at the trial is the only exclusive 

advantage in oral evidence since the first, second, third, fourth and fifth advantages, may 

or not be lacking in evidence not given orally at trial. A written document admitted in 

court may lack freedom from transmission errors and demeanour of the witness. The 

third, fourth and fifth advantages may still be available because a written statement can be 

made on oath with great solemnity. The maker can be cross-examined at a later date in 

the presence of the accused person. Video-taped evidence has the first two advantages 

too. This is because all doubts can be resolved about what the witness said and the 

demeanour can also be observed.  
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Due to the disadvantages of oral evidence in CSA cases, there is need to rethink the 

principle in order to ensure a balance between the rights of accused persons and 

protection of CVSA. 

 

The study finds that the current court procedure under which CVSA give oral direct 

evidence in chief is not child friendly but disempowers them from confidently and 

coherently testifying in CSA cases. It is contrary to procedural justice and rights theories. 

It contravenes the human rights approach to administration of justice in children matters. 

In particular, it is a contravention of CVSA‟s right to have their best interest regarded as 

paramount in matters affecting them as provided by Article 53(2) of the Constitution of 

Kenya and Article 3 of the UNCRC as well part III of the UNGJMCCVWC. 

Recommendation 

The study makes the following recommendations in order to enable the evidence of 

CVSA to be admitted in court without the negative impact associated with oral evidence 

in cases where it affects their ability to testify. 

 

Use of Pre-Trial Video-Recorded Interviews of CVSA 

Kenya can learn from Australia which uses video recordings of interviews with CVSA in 

cases where CVSA are unable to testify in court.
1292

 Tasmania has used video recording 

of interviews with CVSA as evidence in chief in both criminal and civil proceedings in 

accordance with the documentary hearsay exception provided for in section 81(b) of the 

Evidence Act (Tasmania) (1910). Lawyers and child rights advocates in Tasmania 

supported the move and there have not been any legal impediments in this respect.
1293

 In 

Texas USA, Article 38.071 of the Texas Code of Criminal Procedure provides that video 

recorded evidence of a CVSA‟s oral statement or interview is admissible in court as 

evidence in chief.
1294

 

 

There are however conditions which must be adhered to in recording the evidence of 

CVSA.
1295

 The first condition is that the equipment used for recording must be 

satisfactory and the process must be overseen by a court official. The recording of the 
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statement must not be in response to any questions calculated to lead the child to make 

particular statements. All voices in the recording must be identified. The interviewer must 

testify in court as to the circumstances under which the interview was carried out and be 

cross examined by the defence. The defence must be accorded an opportunity to view the 

recording before it is offered in evidence in court. Lastly, the CVSA must be available for 

cross examination (without necessarily having face to face confrontation).
1296

 The 

desirability to admit the evidence must not cause any prejudice to the accused person, 

hence the need to balance the interests of both the accused person and the CVSA.
1297

 Of 

importance in determining the admissibility of the video recorded evidence is the way the 

interview of the child is conducted. It must not contain leading questions and clues to 

CVSA as to what to say in response to questions.  

 

In Scandinavian countries, specially trained policewomen carry out interviews with 

CVSA which are recorded and produced in court instead of requiring CVSA to appear in 

court and give oral testimony.
1298

 

 

Israel was the first to legislate on advance examination of CVSA in 1955 through the Law 

of Evidence Revision (Protection of Children) Law which set up the procedure of 

examining child witnesses by specialists. Sweden and Norway also have schemes for 

taking the evidence of CVSA ahead of the trial, and the defence can challenge the 

evidence at a later stage after watching the pre-recorded video tape or reading the pre-

recorded statement. In Sweden,
1299

 children below 15 years are not called to testify and 

the court can admit evidence of statements from potential witnesses recorded by police. 

 

In England, the 1993 Children and Young Persons Act
1300

 allowed a court to take the 

evidence of a child/young person anywhere else apart from the courtroom in the absence 

of the accused person and admit it in evidence against an accused person in criminal 

proceedings so long as the accused persons/counsel are given adequate opportunity to 

challenge the evidence by cross-examining the child witness/victim. The provisions of the 

Act were however limited to written depositions and did not allow for video-recorded 
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evidence. In 1963, part of the Act was consolidated into the Magistrates‟ Courts Act of 

1980. Under section 102, it allowed the replacement of live evidence of a child with a 

written statement if the accused person did not object. In 1991, the Criminal Justice Act 

removed the requirement of no-objection by the accused person under the Magistrates‟ 

Courts Act of 1980.  It allowed the prosecution to produce the written statement of CVSA 

instead of producing the child to give evidence without the approval of the accused 

person. 

 

In 1999, the Youth Justice Criminal Evidence Act (YJCEA) was enacted to provide for 

amongst other measures the admission in evidence of video recordings of interviews with 

CVSA admitted, the video recorded evidence takes the place of CVSA‟s evidence-in 

chief as the recording is treated as the equivalent of direct oral testimony. The CVSA 

would therefore not need to appear in court, unless the court is satisfied as to the necessity 

of such appearance if any matter raised by the defence was not adequately covered by the 

video recording. In such circumstances, the options of a television link may be considered 

for purposes of the facts not adequately covered by the video recorded evidence.  

 

Hoyano and Keenan examined the effectiveness of video recorded evidence in Australia, 

New Zealand, Canada and USA and concluded that video recorded evidence of CVSA 

has several advantages which include the following.
1301

 Video recorded evidence offers 

the best evidence of a child in CSA. The recording ensures that the child‟s evidence and 

the demeanour as well as the manner of disclosure is obtained and preserved while the 

details are still fresh in the CVSA‟s mind.
1302

 The visual recording is particularly 

important for children below six years who are likely to show by action how the abuse 

occurred.
1303

 The second advantage of pre-trial video recorded evidence is that it 

encourages accused persons to plead guilty if they know that a video exists containing the 

disclosure by the CVSA on how the abuse occurred.
1304

 The third advantage of pre-trial 

video recording of CVSA‟s evidence is that it protects the CVSA from the ordeal of 

giving evidence in relation to the details of the offence. Where cross examination is not 

deemed necessary due to the comprehensiveness of the video recording, the protection of 

the child is greater and this encourages treatment and counseling of CVSA to forget about 
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the incident.
1305

 The fourth advantage of pre-trial video recorded evidence of CVSA 

prevents situations where CVSA may retract on their earlier recorded statements as untrue 

especially where they are intimidated into not testifying.
1306

  The last advantage of pre-

trial recorded evidence of CVSA is that it is a perfect tool for the defence to adequately 

prepare their case having watched the video in advance of the trial. 

 

Despite the above advantages, pre-trial video recorded evidence of CVSA has been 

criticized on the following grounds. The first criticism is that video recording of CVSA‟s 

evidence before trial is contrary to basic traditions of justice which give rise to the 

accused person‟s right to confront his accusers, the right to cross examine them and test 

their evidence and ensure that the court observes the demeanour of the witnesses as they 

testify.
1307

 In the USA, video-taping of CVSA‟s evidence before the trial has been 

criticized for conflicting with the constitutional requirement of confrontation.
1308

 In 

Australia, there is no constitutional right to confront witnesses but a common law right to 

do so is recognized by the court. Another criticism of pre-trial video recording of CVSA‟s 

evidence is that there is the danger of coaching CVSA before the recording and the risk 

that the interviewer may prompt the child by excessive use of leading questions.
1309

 To 

this, the argument is that the risk of coaching a child is much less when the interview is 

conducted immediately upon the report of the abuse than when CVSA testify orally 

several days after the abuse. In any case, the pre-trial recording of the interview should be 

observed by the accused and their defence from a different room through a TV link and 

they must have an opportunity to ask any questions. 

 

Despite the criticism of pre-trial video recorded evidence of CVSA, this study argues that 

where subjecting a child to testify orally in CSA matters would cause trauma then the 

courts should consider taking their evidence under video recording in advance but ensure, 

that the accused person has an opportunity to adequately interrogate the evidence at a 

later stage of the trial process. 
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Use of Television link in Taking CVSA Testimony 

Video linked testimonies or teleconferences as they are variously known enable CVSA to 

narrate the abuse in a location other than the court room where the accused person, the 

prosecutor, the magistrate and the defence counsel have the opportunity to hear and watch 

the CVSA through a video linked to the courtroom.
1310

 They can ask questions to CVSA 

which are answered by CVSA from the different room or location.
1311

  

 

The television link protects CVSA from the direct face-to-face contact associated with 

testifying orally in court.
1312

 Subsequently, the chances of the accused person intimidating 

CVSA are reduced and the atmosphere created enables CVSA to testify effectively.
1313

 

The accused person has the advantage of seeing and listening to CVSA as well as asking 

questions through the transmission technique. The technique has been used in Italy and 

Portugal to ensure that the testimony of CVSA who would be greatly affected by the 

orality requirement is nevertheless admitted in court.
1314

 This technique is preferred by 

lawyers appearing for both accused persons and CVSA because of its ability to enable the 

parties interact through the transmission system.
1315

 

 

Articles 8 and 9 of the Law of Protection of Witnesses Under Threat and Vulnerable 

Witnesses in Bosnia and Herzegovina provides that technical means may be used to 

examine vulnerable or witnesses under threat from a different room or location without 

requiring their physical presence in court. Article 10 of the Act allows for the removal of 

the accused from court where there is concern that the presence of the accused person will 

affect the ability of the witness to testify fully and correctly.
1316

 

 

Under Article 247 of the German Code of Criminal Procedure, the exclusion of the 

defendant is provided for where it is feared that, in his or her presence, the witness may 

not tell the truth; that a considerable burden would be placed on witnesses under 16 years 

of age; or that there is an extreme danger of grave detriment to the health of witnesses. In 
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such cases, the defendant is removed from the courtroom for the duration of the 

examination of the witness and readmitted thereafter, and informed of the essential 

substance of the examination by the presiding judge. 

 

The study recommends that Kenya borrows lessons from what has worked in the various 

jurisdictions that have employed the television link in balancing the rights of CVSA and 

accused persons in CSA trial in this respect. 

 

Examination of CVSA through an Intermediary 

The study noted that in one case in Mombasa, in Mombasa Criminal Case no 1827/2010, 

the trial magistrate applied the provisions of the Sexual Offences Act
1317

 to enable the 

evidence of a five year old CVSA be adduced in court by the CVSA‟s mother. This 

measure enabled the court to admit the evidence as opposed to acquitting the accused 

person for lack of evidence. However the practice was not uniform in all courts as other 

magistrates did not apply this provision showing a lack of uniform approach in CSA trial 

which the magistrates attributed to lack of guidelines and a comprehensive law on CSA 

trial.  

 

The study recommends that the children courts in Kenya make more use of intermediaries 

in cases where CVSA are unable to give oral evidence or where subjecting them to the 

oral requirement has the potential of endangering their health by causing more trauma. 

The use of intermediaries is constitutional under Article 50 (7) of the Constitution of 

Kenya, which provides that in the interest of justice, a court may allow the use of an 

intermediary to assist a complainant or accused person to communicate with the court. 

The use of an intermediary is thus, a fair trial right which is available to both 

complainants and accused persons. It is a fair trial right which is protected from 

derogation in Kenya by Article 25 (c) of the Constitution of Kenya.  

 

 The use of intermediaries is also catered for by section 31(4) (b) of the Sexual Offences 

Act and it is also consistent with Article 53(2) of the Constitution of Kenya on the best 

interest of the child. However, the study found that only one court attempted to use it. The 
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study therefore recommends the development of guidelines and training of magistrates 

and judges on how to implement this measure.  

 

The role of intermediaries in a CSA trial is to filter questions and explain answers for 

CVSA with communication problems due to learning difficulties or physical 

impairment.
1318

 The use of an intermediary in this limited capacity was approved at 

Common Law by the English Court of Appeal where only a social worker could 

understand a severely mentally handicapped adult‟s replies in the case of R v Duffy.
1319

 

The social worker was regarded and treated as a translator and so was able to give 

admissible evidence as to his impressions and interpretation of what he understood the 

man to have said in his video-taped police interview. The social worker‟s „transcript‟ of 

what the declarant said was treated as a translation of the video-taped police interview 

which itself was admitted as hearsay under the Criminal Justice Act 1999 section 23(2)(a) 

as the man had died before trial. Thus the problem of how to handle his testimony at trial 

did not arise.  

 

Courts can use the services of intermediaries to protect CVSA from the associated oral 

testimony requirement. Issues have been raised about the role and effectiveness of the use 

of intermediaries.
1320

 Concerns center on whether intermediaries should be used for all 

child witnesses including those with communication capabilities typical for their age 

group or whether intermediaries in such cases should merely act as amplifiers of 

inaudible answers or as explainers.
1321

 Another area of concern is whether all questions 

asked by the defence or the courts need to be put to the intermediary or whether they 

would intervene only on a needs basis. Section 29 of the YJCEA 1999 does not prescribe 

minimum conditions for use of an intermediary nor their qualifications. The use of 

intermediaries in England is available to all children under the age of seventeen. The 

experience of jurisdictions which have provided for the use of intermediaries in their 

legislation such as Israel and South Africa reveals that issues such as their qualifications, 
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the circumstances in which  their services are needed and the definition of their roles are 

not easy to resolve.
1322

 

 

In Australia, Britain, New Zealand and the United States, although the courts at times use 

them in CSA cases, they have not become established features of the adversarial trials in 

such countries.
1323

 In South Africa, courts may appoint intermediaries in cases of sexual 

assault of victims under the age of 18 if subjecting the victim to oral testimony may 

expose them to undue mental stress or suffering.
1324

 In such cases, all questions to the 

victim are directed through the intermediary who communicates the general purport of the 

question to the witness. The child‟s answer is then interpreted from a child‟s development 

level to the legal jargon employed in court. This means that CVSA do not give direct oral 

evidence and are not directly cross examined by the prosecution or the defence.
1325

 

 

Critics have argued that the use of intermediaries in the South African system is not 

effective in practice since many courts do not have intermediaries while some courts do 

not allow children to use them.
 1326

 The intermediaries in South Africa lack accreditation 

and training and there is confusion as to their role in court leading to a conflict with 

defence lawyers.
1327

 

 

Despite the criticism of the use of intermediaries in South Africa, Child Rights Advocates 

in South Africa have strongly supported the intermediary system which is seen as 

effectively protecting CVSA.
1328

 In 1996, the constitutional challenge to the use of 

intermediaries that it unduly undermines the effectiveness of the accused person‟s right to 

cross examination was rejected by the Supreme Court.
1329

 In the USA, constitutional 

challenges on the use of intermediaries have failed but the judges have insisted that their 

roles be restricted to that of interpreters and amplifiers in cases where CVSA are 
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inaudible or where the child‟s mode of communication is incomprehensible due to 

pronunciation or gesture.
1330

 

 

The Office of the Chief Justice needs to issue practice directions on the use of 

intermediaries in CSA cases in Kenya. The Judicial Service Commission, which is 

mandated to develop guidelines and conduct training of judicial officers, needs to develop 

guidelines and conduct trainings of judicial officers at the Judicial Training Institute.
1331

 

Likewise, the Law Society of Kenya should consider training lawyers on the importance 

and function of intermediaries so as to avoid possible conflict with defence counsel.  In 

addition, the Director of Public Prosecution needs to ensure that prosecutors handling 

CSA are properly trained on the functions of an intermediary. Kenya has wide latitude of 

jurisdiction from which it can borrow what has worked in this area and leave out what has 

failed. 

 

The use of an intermediary can also be combined with video recording interviews. All 

court officers must be able to hear and communicate with the intermediary who is 

identified from a list of properly trained and accredited individuals or from specific 

institutions.
1332

 The use of intermediaries is not unique to the adversarial system since in 

continental jurisdictions, defence questions may be asked through the investigating judge, 

a procedure that has been upheld by the European Commission of Human Rights.
1333

 

 

Providing for Exceptions to the Hearsay Rule of Evidence 

The study recommends that Sections 62 and 63 of the Evidence Act should be amended 

so as to provide an exception in cases of CSA where subjecting CVSA to the orality 

requirement might impact negatively on their health.  

 

In France, Belgium and Holland, all non-commonwealth jurisdictions, the hearsay rule 

does not exist at all in either civil or criminal proceedings as they follow closely an 

inquisitorial system that does not place much value on oral evidence.
1334

 Witnesses and 

suspects are almost invariably interrogated ahead of the trial and the written minutes of 
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the interviews known as proce`s-verbaux in French and processen-verbaal in Dutch are 

part of a dossier which forms part of the evidence in the case.
1335

 If the witness testifies at 

the eventual trial, then the court has the proce`s-verbaux to supplement the oral evidence, 

but if the witness does not testify, it replaces the need for oral evidence and is admissible 

as evidence.
1336

 

 

The  proce`s-verbaux often includes statements made to the police in the early stages of 

the investigation and in serious cases such as CSA, a further round of pre-trial  

questioning takes place before a judicial officer called a juge d`instruction in French and 

richer-commissaris in Dutch. This is a professional judge with discretionary powers to 

delegate the questioning to others. In France, the judge may be a specialist in questioning 

children. The judge sits in private, but with a clerk and lawyers who have a right to be 

present. The interrogation by the judge is recorded in writing. In cases of CVSA, the trial 

court reads the proce`s-verbaux instead of hearing live testimony from the child. The 

French system insulates CVSA from the need to appear in court such that there is concern 

about CVSA who wish to appear in court to testify but are not allowed,
1337

 the exact 

opposite of what is happens in Kenya according to this study. 

 

The Scandinavian countries, USA, Israel and Italy which all follow the adversarial system 

of trial insist on oral evidence, but due to the difficulties children face in testifying in 

sexual offences, they have all taken measures to reform the traditional adversarial system 

of criminal procedure to accommodate CVSA.
1338

 The reforms take three types. The first 

type is the creation of an exception to the rule against hearsay so that adults can repeat to 

court what an absent CVSA told them about the abuse. The second type is change in rules 

of evidence so that CVSA evidence in court can be supplemented with the previously 

recorded evidence while the third type is the advance pre-trial examination of CVSA by 

the judge. 
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The Use of CVSA‟s Aids to Courtroom Communication 

Kenya should develop aids to court room communication. In England, the YJCEA
1339

 

introduced for the use of communication aids that enable witnesses to express themselves. 

In this respect, CVSA have been allowed to use body diagrams and dolls to describe the 

genital organs. The study observed that there was inadequate use of courtroom 

communication aids in the Kenyan courts, except for one prosecutor who attempted to aid 

a CVSA in describing to the court the genitalia by drawing a rough sketch of a human 

body. Australia, USA, Canada, Switzerland and France use various communication aids 

including motion pictures to assist CVSA in communicating details of the abuse to 

court.
1340

 

5.7 Accused Person‟s Right to Cross Examine Witnesses 

The constitutional basis for accused person‟s right to cross-examine CVSA in CSA trials 

in Kenya is Article 50 (2) (k) of the Constitution of Kenya, which provides for the right to 

challenge evidence adduced by prosecution witnesses. Being a fair trial right, cross-

examination is protected by Article 25(c) of the Constitution of Kenya, from any 

limitation. Cross-examination is also provided for, by section 145(2) of the Evidence Act, 

while section 146(2) stipulates that cross-examination need not be confined to facts which 

the witness testified, in examination-in chief. Further, section 154(a) of the Evidence Act 

provides that witnesses may be cross-examined as to their accuracy, veracity and 

credibility. Section 154(c) of the Evidence Act, further provides that witnesses may be 

cross-examined to shake their credit, by injuring their character. The discussion in this 

section, demonstrates the negative impact of cross-examination on the ability of CVSA to 

testify, and the consequent effect, on the prosecution‟s ability to discharge the burden of 

proof in CSA cases in Kenya. 

 

Described by lawyers as the greatest engine ever invented for the discovery of truth in a 

trial process, many scholars as discussed in chapter three, are of the opinion that in CSA 

cases, cross examination defeats the truth seeking process of a criminal trial.
1341

 It causes 

unnecessary trauma to CVSA.
1342

 All the respondents interviewed by the study were in 

agreement that, cross examination of CVSA is the most traumatizing, cruel, insensitive 
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and intimidating part of the court procedures. It often leads children to tears, as it makes 

them appear as the one on trial.
1343

 The legal practitioners all concurred that cross 

examination, though necessary to test the truth of the evidence, sometimes causes 

unnecessary intimidation and re-victimization of CVSA. In the words of a one lawyer: 

 

Although cross-examination helps in verifying the credibility of the 

evidence and the author, it causes undue trauma to CVSA and defeats the 

search for truth in some cases, resulting into a miscarriage of justice. It 

may be time to consider other options of testing CVSA‟s evidence.
1344

 

 

As already discussed under the orality principle, the study observed that CVSA had 

difficulty in describing sexual acts and body organs in adult/legal language, as demanded 

by the defence counsel or the accused persons during cross examination.  According to 

one CVSA: 

 

Being asked questions by the defence counsel was the most painful part of 

my testimony. He was so cruel to me. He said that I was a liar. He used 

some phrases which I could not understand, such as, „I put it to you that my 

client is innocent.‟ He insisted that I answer „yes‟ or „no‟. Since I did not 

understand what he meant, I said no to most of the answers. The questions 

were all framed in a confusing manner. It was like I was called to court to 

prove that the accused person did not sexually assault me. I did not 

understand why the he never said anything. I am the one who was asked to 

talk and answer all questions. I will not report any abuse again because I do 

not want to go through this experience ever again. I would rather keep the 

abuse to myself.
1345

 

 

The study found that the fear and trauma experienced by CVSA due to face to face 

confrontation by the accused persons confused them and enhanced their vulnerability. 

This is illustrated by figure 5 which shows that face to face confrontation with the 

accused person was ranked as the greatest difficulty they faced while testifying in court. 
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As a result of face to face confrontation, cross-examination ranked second as the second 

most cause of difficulty faced by CVSA as illustrated by figure 5. This at times resulted 

in some CVSA contradicting their evidence- in- chief, while some broke down, shed tears 

and were unable to coherently respond to questions by the defence. 

 

A High Court judge had this to say of the CSA trial in Kenya: 

 

Although the rules of evidence are meant to protect innocent people from 

the consequences of imprisonment, in CSA cases, cross-examination often 

traumatizes not only the CVSA, but even the trial judge/magistrate, who is 

otherwise required to remain passive throughout the trial.
1346

 

 

The judge‟s remarks support Saywitz‟s
1347

 description of the effect of cross 

examination on CVSA in CSA trial in Britain as discussed in chapter two.  

 

The study observed that cross-examination confused and intimidated even CVSA who 

were accompanied by social workers, and initially appeared confident during 

examination-in-chief. This could be attributed to the harassment of the CVSA by the 

accused person/ defence lawyer, resulting in the CVSA breaking down, crying or even 

refusing to talk, while at times contradicting what they had initially said in evidence- in- 

chief.  

 

An overwhelming majority (89%) of CVSA described cross-examination by the accused 

person or his/her lawyer as very traumatizing, depressing, embarrassing and the most 

painful experience. One CVSA described her experience of cross examination as; 

 

…being sexually abused by the accused person for the second time in the 

open glare of the court.
1348

 

 

Many CVSA could not understand why the accused person/ lawyer asked them questions 

which they were obliged to respond to. Only 9% felt confident answering questions 
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during cross-examination, while 2% sympathized with the accused person.
1349

 The 2% 

who sympathized with the accused persons happened to be incest victims. They were 

confused as to whether to give evidence and have the accused person imprisoned, or fail 

to testify at the expense of the abuse continuing. This supports Herman and Hirschman‟s 

argument about the unsuitability of the adversarial procedure to prosecute incest cases. 

The various responses by CVSA, which describe their experience during cross-

examination is illustrated by figure 9 below: 

 

Figure 9: CVSA's Responses on their Experience during Cross-Examination 

 

Upon interviewing the CVSA who sympathized with the accused persons, the study 

established that the accused persons had special relationships with the CVSA. In one 

incident, the accused person was the father of the CVSA. She feared that her testimony 

might lead to the imprisonment of the accused person. She did not want to be the cause of 

her father‟s imprisonment and subsequent suffering by the family, since he was the sole 

bread winner. 
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In another incident, a 14 year old girl sympathized with the accused person whom she 

claimed to be her boyfriend. In her view, she said that the accused person did not sexually 

abuse her since she „agreed‟ to the alleged sexual activity.
1350

 In this latter case, the law 

on CSA is unfair not only to CVSA, but to the accused person too. The accused person 

was only 17 years old when the offence occurred. Both CVSA and the accused person 

were therefore below 18 years and were children who believed that they were in a loving 

relationship. However, in such circumstances, the boy is treated as an accused person and 

faces up to life imprisonment, if found guilty. In this respect, the law (section 8 of the 

Sexual Offences Act which provides for mandatory sentence of 20 years imprisonment) is 

unfair to the accused person who should, together with the CVSA, be treated as children 

in need of care and protection under sections 119(n) and (q)of the Children Act. Although 

the Sexual Offences Act supersedes the Children Act in matters of sexual offences, the 

provision of the Sexual Offences Act in regard to punishment in cases where boys under 

18 are found in sexual relations with girls about their age (where both believe to be in a 

loving relationship) need to be reviewed to ensure fairness to both accused persons and 

CVSA.  

 

The two incidences above support Herman and Hirschman‟s explanation as to why at 

times, CVSA are divided between their need for protection from abuse, and their wish 

that the accused persons should not be punished.
1351

 In addition, they highlight the 

subsequent difficulty faced by CVSA in testifying against accused persons in such cases. 

These were some of the incidences where CVSA gave evidence in chief, but on cross 

examination, they began to cry when they realized that their evidence may be used to jail 

the accused persons. According to one CVSA who was alleged to have been sexually 

abused by the father and who refused to testify in the presence of the accused person: 

 

I do not want my father to be jailed. He is the one who pays our school 

fees and takes care of all expenses. My mother does not work. I just want 

the abuse to stop. I do not want him jailed. My grandmother told me not to 

say anything in court because if I do, the police will take daddy to jail.
1352
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Although all the judges, magistrates, lawyers and police were in agreement that cross 

examination of CVSA was traumatic to them, they argued that it is a fundamental right of 

the accused person that cannot be done away with.
1353

 They expressed concern about the 

need to balance the right of accused persons to cross examination with concern for CVSA 

protection, in order for the process to be fair to both.  According to a Court of Appeal 

judge: 

 

Cross-examination of CVSA under the current evidentiary rules of the 

adversarial system is traumatizing, not only to CVSA, but to all court 

officers involved in the trial. In many cases, CVSA are not able to 

effectively narrate the abuse in court, due to their vulnerability. The current 

standard of cross-examination of CVSA is the same standard used, when 

cross-examining adults. Cross examination therefore causes more stress to 

CVSA than it does to adults. This is due to lack of a guideline on how to 

interrogate children generally, and CVSA in particular. Unless the law is 

changed, it is unfortunate that the law has to be applied as it is. In so doing, 

the process subjects CVSA to unnecessary trauma. The current style of 

cross-examining CVSA is not only traumatizing to the CVSA, but to the 

lawyers and the magistrates as well.
1354

 

 

A High Court judge supported the views of the Court of Appeal judge when he said: 

 

I recall the cross examination of a 14 year old girl by myself (when in 

private practice) about thirty years ago, when I represented an accused 

person who had been charged with sexual assault. As I cross-examined the 

girl, she broke down and cried. I was equally traumatized. Several years 

after that incident, I cannot forget the scene of the cross-examination and 

the trauma that I subjected the CVSA to. All this was aimed at ensuring 

that her evidence was beyond any reasonable doubt, if the court was to 

find that my client (then) was guilty. I regret having to put the CVSA 

through such an interrogation, but I had a duty to my client. Up to now, I 
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still remember vividly the scene of the CVSA crying in court as I cross-

examined her to set my client free. It was a cruel process that needs to be 

reformed. Today I would not do that again to any child.
1355

 

 

The study observed that lawyers appearing for the accused persons cross-examined 

CVSA with such zeal aimed at punching holes/discrediting CVSA‟s evidence. They did 

so meticulously as they managed to confuse CVSA over the answers they gave in 

response to the questions, while some ended up crying. Two of the advocates interviewed 

said that as defence lawyers, they were under a duty to act in the interest of their clients, 

and the prosecution must discharge the burden of proof. In the words of one of the 

advocates: 

 

I have a duty to squeeze the truth from CVSA, by insisting that they answer 

my questions. They are prosecution witnesses and the law does not exempt 

them from cross-examination. I have done so severally. I know that to create 

doubts in the prosecution case, the most effective way is by interrogating 

CVSA in a harsh manner. This may be contrary to the best interest of 

children principle, but the law has not been changed.
1356

 

 

The lawyers admitted that the court procedures permitting such interrogation is cruel to 

the CVSA and needs reform. They however considered it their duty, to set their clients 

free, by confusing CVSA during interrogation in cross examination.  

 

Some accused persons/ lawyers insisted on details which CVSA could not remember with 

ease, such as dates and the sequence of events. This particularly appeared very 

intimidating to CVSA, some of whom gave evidence several months, after the abuse had 

occurred. The study observed that lawyers representing the accused persons seemed to 

know exactly the weakest points of CVSA. They took advantage of such weakness to 

drive CVSA to tears. They concluded that the children were lying, could not be believed, 

had given conflicting testimony and asked the courts to acquit the accused persons. To 

most CVSA, this was a painful experience, as they had come to court to tell how the 

                                                           
1355

 Respondent no 38 in Appendix K. 
1356

 Respondent no 55 in Appendix K. 



 

289 

abuse happened, but the lawyers made them look like liars in court, who had to prove 

their innocence. 

 

As concerns the accused person‟s lawyer, 32% of the CVSA described them as very rude, 

harsh and unfriendly, while 6% found them to be polite, humble, friendly and good. Four 

percent found them to be indifferent and quiet, as 2% described them as knowledgeable in 

their work. Two percent of CVSA said that the advocates are corrupt, love money and 

work together with the prosecutor, accused persons and the magistrates to release the 

accused persons and punish CVSA. Fifty three percent of CVSA were of the opinion that 

the lawyers are worse than the accused persons. They said that the defence counsels made 

them feel like the ones on the wrong. Figure 10 below, illustrates the views of CVSA 

about the defence counsels. 

 

Figure 10: CVSA's Views on the Defence Lawyers 

 

Review of court records also revealed that there were certain instances when the evidence 

of the CVSA and that of adult witnesses was inconsistent, but nonetheless revealed 

material facts to the case, as the inconsistencies were not on material facts. However, the 

defence counsel/ accused persons emphasized the inconsistencies as proof of the evidence 

of the witnesses not being credible. They asked the courts to disregard the evidence and 

give the accused person the benefit of doubt, due to such inconsistencies. Interestingly, 

the court records revealed that the magistrates, in majority of the cases, were in agreement 

with the accused persons/ defence counsel and found that the inconsistencies (though not 

of material importance) created a doubt in the prosecution case. This finding is supported 
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by the analysis of the court‟s reasons for acquitting the accused persons in Mombasa 

Criminal Case No. 1827/2010 and Nairobi Criminal Case No. 2077/2009, which have 

already been discussed under the orality principle in section 5.6 of this chapter. In both 

the cases, the accused persons were given the benefit of doubt and acquitted. The study 

finds that the standard of proof required, beyond any reasonable doubt, in some cases, 

causes miscarriage of justice, due to lack of guidelines on how to cross examine CVSA. 

This matter has already been discussed under the burden of proof (see section 5.2). 

 

Although Article 50(2) (k) of the Constitution of Kenya recognizes accused persons‟ right 

to challenge evidence produced against him/her, the study found that cross-examination 

of CVSA was carried out in a manner that is insensitive to CVSA, and is contrary to their 

best interest, as stipulated by Article 53(2) of the same Constitution of Kenya. The 

intimidating cross-examination of CVSA is inconsistent with Article 3 of UNCRC, which 

provides for children‟s right to participate in judicial proceedings, in which they are 

involved. Kenya is a signatory to the UNCRC, and Article 2(6) of the Constitution of 

Kenya, provides that any treaty or convention ratified by Kenya shall form part of the law 

of Kenya. The UNCRC therefore obligates Kenya to protect CVSA and ensure their 

participation in the judicial process. 

 

Intimidating cross examination of CVSA contravenes the right to equality and equal 

treatment by the law under Article 27 of the Constitution of Kenya, since it safeguards the 

accused persons‟ right to challenge evidence, but disregards CVSA best interest, under 

Article 53(2). Consequently, some CVSA who are unable to testify coherently without 

court protection of their interests, are hindered from accessing justice, contrary to Article 

48 of the Constitution. Cross examination of CVSA as shown by the study findings, 

results into a violation of CVSA‟s right to be treated with dignity, contrary to Article 28 

of the Constitution of Kenya. This study argues that the cross-examination of CVSA is 

conducted without regard to their right to protection under the best interest principle, 

which should be the paramount consideration in matters involving children in the justice 

process.
1357

 The intimidating nature of the cross examination, causes trauma to CVSA, as 

it is in most cases, devoid of any protection by the court, contrary to the powers of the 

court to protect CVSA under section 31 of the Sexual Offences Act. 
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All the respondents and the CVSA were in agreement that cross-examination of CVSA is 

cruel, intimidating and aimed at confusing the CVSA, as opposed to arriving at the truth. 

Many CVSA could not understand why they had to answer many questions repeatedly, to 

the police at the investigation stage, to the magistrate and prosecutor during examination -

in-chief and to the accused/advocate during cross-examination. Advocates perfected the 

art of driving CVSA to tears, ensuring that they contradict their evidence- in- chief. 

 

Described by many lawyers as the greatest legal engine ever invented for the discovery of 

truth,
1358

 the right to cross examination of witnesses by the accused persons has, in the 

opinion of many scholars, amounted to a re-victimization of CVSA.
1359

 This is contrary to 

the legitimate object of cross-examination, which is, to bring to light relevant matters of 

fact which would otherwise pass unnoticed.
1360

 

 

The study findings support the concerns by other scholars in this area that, although cross 

examination is the best way of establishing the truth of a witness‟s evidence, in CSA 

cases, it negates the whole process of establishing the truth.
1361

 Instead, it obstructs the 

search for the truth and leads to a miscarriage of justice.
1362

 

Recommendations 

While appreciating the need to testify in court, CVSA interviewed gave different views 

on what needs to be done to enhance their participation in the justice process. Figure 11 

below presents a summary of proposed measures by CVSA to improve their testimony in 

CSA trial in Kenya. 
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Figure 11: CVSA Views on Measures towards Child Friendly Procedures 

 

 

The concern about CVSA protection therefore centers on how they are to be cross-

examined under the law of evidence in a manner that protects them, while safeguarding 

the rights of accused persons to challenge their evidence. The questioning of CVSA in 

particular, raises great professional and public concern worldwide.
1363

 The concern raises 

the question as to how far the law of evidence, as regards the rights of accused persons to 

a fair trial, in examining witnesses, can be modified/ limited to accommodate, the 

vulnerability of CVSA. This concern recognizes the fact that CSA often occurs in the 

absence of any eye witness, apart from the accused person and the victim, hence the need 

to enhance CVSAs‟ ability to testify effectively.
1364

 

 

The testimony of CVSA is crucial in the  ability of the prosecution to discharge the 

burden of proof, which depends on evidence adduced by victims of crime and eye 
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witnesses.
1365

 This is a powerful argument for the development of special measures of 

taking the evidence of CVSA, while safeguarding accused persons‟ right to confront 

witnesses, in a fair trial.
1366

 If successfully applied, special measures in taking the 

evidence of CVSA may assist in convicting dangerous CSA perpetrators, while protecting 

CVSA and the larger society.
1367

 

 

The study recommends a balancing of accused persons‟ right to cross examination with 

CVSA‟s right to protection while testifying in CSA cases. In the following section, the 

study suggests several ways of ensuring that the accused person has an opportunity to test 

CVSA‟s evidence, while protecting the rights of CVSA. 

 

(i) Avoiding adversarial examination of CVSA 

The main aim of cross-examination is to bring to the open all relevant evidence which 

would otherwise pass unnoticed by the court, and to assist in the process of discovering 

the truth.
1368

 However, although described by lawyers as the best engine ever invented to 

discover the truth, the study established that,  the process has been abused and turned into 

provocative, intimidatory and at times, embarrassing sessions to CVSA, who get confused 

and end up contradicting their earlier recorded statements.
1369

 

 

In England and Scotland, section 41 of the YJCEA obligates judges to intervene and stop 

the intimidation of witnesses. The section imposes statutory limits on the extent to which 

victims of sexual offences can be cross-examined. Protective measures towards sexual 

assault victims include the „rape shield statutes‟ and video recorded cross examination 

which are explained below. 

 

(a) Rape shield statutes 

The rules regarding intrusive cross examination of sexual assault victims in general, were 

relaxed by the introduction of the so called „rape shield statutes‟ in England.
1370

 The first 

such statute in England and Scotland was the Sexual Offences (Amendment) Act of 
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1976,
1371

 which prohibited evidence and cross examination on the past sexual history of 

the victim with any person, other than the accused person, except with the leave of the 

court. This provision was however found to be inadequate and in 1999, YJCEA was 

passed, imposing a general ban on cross examination of the victim, by the accused person 

or his/her representative, except with the leave of the court.
1372

 The shield applied in cases 

of both child and adult victims of sexual assault.
1373

 

 

The rape shield statute has been criticized by some defence lawyers, for taking away the 

right to cross- examination of witnesses by an accused person.
1374

 This matter was 

decided by the House of Lords which held that, it was possible to read section 41 of the 

Youth Justice Act (Rape Shield Statute) („No evidence may be adduced and no question 

may be asked about any sexual behavior of the complainant‟) to mean that „evidence and 

questioning that is necessary to ensure a fair trial should not be excluded.‟
1375

 Thus, the 

court was in favor of protecting the accused person‟s right to a fair trial by allowing 

cross-examination on sexual assault victims‟ past sexual history, if it related to the case at 

trial. The House of Lords took the position that the rape shield statute was not 

incompatible with the accused person‟s right to cross examine witnesses on their past 

sexual history, if that fact makes the trial fair.  

 

The reasoning by the Lords was predicated on a stereotypical link between chastity and 

veracity which is now discredited.
1376

 However, arguing for the protection of witnesses 

from intimidation, the House of Lords pointed out the „twin myths‟ which permeated the 

common law‟s approach to such cross-examination, aimed at showing that by reason of 

such sexual behavior on other occasions, the victim (a) was more likely to have consented 

to the issue at trial, or (b) in any event was less worthy of belief.
1377

 The House of Lords 

held that in passing the „rape shield statutes‟, restricting such questioning is a legitimate 

aim for legislators, because the rule of law is impaired, if the CJS fails to protect 
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vulnerable witnesses from unnecessary humiliation or distress in cross-examination. Lord 

Steyn observed that: 

 

…the concept of a fair trial requires the court to take into account the 

familiar triangulation of interests of the accused, the victim and the 

society, and in this context proportionality has a role to play.
1378

 

 

The decision by the House of Lords reflected the position taken by the Supreme Court of 

Canada in support of limiting accused persons‟ rights to protect victims of crime in sexual 

assault cases.
1379

 

 

Kenya can learn from the above court decisions that umpires have an obligation to protect 

CVSA so as to ensure that their access to justice, under Article 48 of the Constitution of 

Kenya is not violated. As held by Lord Edmund-Davies, judges and magistrates have a 

duty, as part of their inherent jurisdiction in controlling the court proceedings, to prevent 

cross-examination of an unduly offensive or oppressive nature.
1380

 

 

Defence counsel too, while testing the evidence of witnesses, have a corresponding 

ethical duty not to make statements or ask questions intended to intimidate or harass 

witnesses.
1381

 In this respect, the study suggests that the Law Society of Kenya takes 

initiative to provide for the ethical regulation of cross examination of CVSA. The Law 

Society of Kenya can learn from England and Wales which have regulated children‟s 

cross-examination by including such provision in rule 708(g) of their Code of Conduct of 

Rules of the Bar of England and Wales. 

 

The rape shield statutes have increased the protection of sexual assault victims‟ from 

vulnerability and enabled them to testify more confidently in England, Wales, Australia, 

and Canada amongst other countries.
1382

 Kenya can therefore learn from them and borrow 

what works so as to enhance CVSA protection in accordance with Article 53(2) of the 

Constitution of Kenya. 
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(b) Video recorded cross-examination 

Under the YJCEA,
1383

 a video recorded interview of CVSA can be admitted as CVSA‟s 

evidence in cross-examination and re-examination. The recordings must however be 

made as per set rules by the court or under its direction.
 1384

  Similarly, the recordings of 

the interview must be done in the absence of the accused person, but in the presence of 

such persons as directed by the court.
1385

  

 

The court officers, magistrate, legal counsel, interpreter and any person assisting CVSA 

must be able to hear and see the conduct of the interview.
1386

 Though not required to be 

present at the interview room, the accused person must nevertheless be able to hear and 

see CVSA being interviewed, and be able to communicate with his counsel as to what 

questions to ask.
1387

 The cross examination is done under the control of the court, and the 

accused person‟s rights are respected, by ensuring his/her participation through the 

defence counsel.
1388

 This procedure is therefore in compliance with the right to a fair trial 

without the physical confrontation of CVSA. The presence of CVSA can thus, be 

dispensed with, since the accused person has an opportunity to challenge the evidence 

through his/her counsel.
1389

 

 

The process of taking the evidence of CVSA in advance of the trial is illustrated by figure 

12 below. 
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Figure 12: An Illustration of the Process of Taking the Testimony of CVSA in 

Advance of the Trial 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Source: Adopted from the Piggot Committee‟s proposals to reform the child sexual abuse 

trial in Britain. (With some modification). 

 

Countries that use video-recorded cross-examination in CSA cases include USA, 

England, Germany, France, Canada, Australia and New Zealand.
1390

 Whereas studies 

conducted to examine the effectiveness of the use of video-recorded cross-examination 
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show that it is a preferred measure by child rights advocates, some defence counsels have 

faulted the measure on the ground that, it denies the defence the advantages of a face-to- 

face confrontation of witnesses.
1391

 

 

Critiques of the video-technology argue that when witnesses testify in the physical 

presence of the umpire and the accused person, the solemnity of the umpire emphasizes 

the serious nature of the process.
1392

 They argue that video technology lacks the 

immediacy and persuasive impact of a live testimony in court, making it difficult to 

assess the credibility of CVSA.
1393

 The advantages of video technology include 

improving the quality of CVSA testimony due to the protection from face-to-face 

confrontation with the accused person, facilitation of pre-trial preparation of the case, 

facilitation of the conduct and scheduling of the trial and minimizing the trauma caused to 

CVSA.
1394

 

 

Kenya can adopt the use of video technology in CSA cases, where subjecting CVSA to 

cross-examination has the potential of re-victimizing them. This technology has the 

benefit of protecting CVSA as per Article 53(2) of the Constitution of Kenya, while at the 

same time, safeguarding the accused persons‟ right to challenge evidence as per Article 

50(2) (k) of the same constitution. The result is a balancing of the rights of both CVSA 

and accused persons in a fair trial. Kenya can learn from the Supreme Court of Canada in 

this respect. The Supreme Court of Canada, in holding that the rights of an accused 

person to a fair trial in CSA cases can be limited, held that the admission of a videotaped 

statement of a 9 year old CVSA, did not infringe on the accused person‟s right to fair 

trial.
1395

 The admission of the videotaped evidence without having the CVSA testify in 

the presence of the accused person, did not amount to hearsay evidence; neither did it 

deny the accused person the opportunity to cross-examine the CVSA. 

 

The Court observed that by allowing the videotaped evidence, the trial court protected the 

CVSA and made participation in the procedure less stressful and traumatizing in the 
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presence of the accused person, while enhancing the discovery of truth.
1396

 The court 

added that cross-examination does not need to be contemporary with the evidence.
1397

 

The accused person can put questions to the CVSA either at the pre-trial stage, during the 

interrogation of the CVSA by the investigators, or watch the videotape and ask questions 

afterwards.
1398

 The court added that the questioning of CVSA can be conducted through 

the court or an advocate or some child expert, appointed by the court, so as to avoid direct 

face-to-face confrontation between accused persons and CVSA.
1399

 Whichever method is 

adopted by the court to protect CVSA in CSA cases, the aim must be, to balance the 

rights of accused persons, with the concerns of CVSA, while giving the accused person 

adequate and appropriate opportunity to challenge any evidence against him/her.
1400

  

 

The Supreme Court of Canada stressed that in seeking the truth in CSA trials, the law 

must provide a dignified, workable and decent environment for both accused persons and 

CVSA to tell their story.
1401

 The emphasis was that the trial must be conducted within the 

context of recognition of existing power imbalance between accused persons and CVSA, 

due to age and development stages.
1402

 This observation by the court is consistent with 

the psychoanalytic theory discussed in chapter one, which explains the vulnerability of 

CVSA to CSA.
1403

 It is also consistent with Rawls‟ differential principle of procedural 

justice which stipulates  that resources must be distributed in such a manner as to benefit 

the less advantaged in the society so as to ensure equal treatment to all.
1404

 Admitting 

videotaped evidence in CSA trial, not only preserves the early account of CVSA‟s version 

of the abuse, but provides a procedure for the introduction of the evidence to court, 

enhancing the truth seeking objective of the criminal trial.
1405

 This can help to achieve a 

balance of the rights of CVSA and that of the accused person to a fair trial according to 

the rights theory.
1406
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In advancing an argument for balancing a trial to protect both accused persons and 

victims of sexual offence, the Supreme Court of Canada stated: 

 

Although the accused person‟s right to fair trial is protected under the 

Canadian constitution, the rules of evidence are not constitutionalized into 

unalterable principles of fundamental justice. These rules are not cast in 

stone and will evolve with time. They should not be interpreted in a 

restrictive manner which may essentially defeat their purpose of seeking the 

truth and justice. The modern trend in the field of child sexual abuse trial is 

to admit all relevant and probative evidence and allow the evaluation of facts 

to decide the weight to be given to that evidence in order to arrive at a just 

result.
1407

 

 

From the above court decision, it is arguable that, the Supreme Court of Canada 

supported the fact that where necessary in CSA cases, there is need to re-think rules of 

evidence, including those protecting the accused persons‟ right to fair trial. As already 

discussed in this chapter, the ICCPR does not include the right to a fair trial amongst the 

non-derogable rights, giving room for arguments on its limitation where necessary as in 

the cases of CSA. This is evident in jurisdictions that have limited the rights of accused 

persons to fair trial in order to protect CVSA during criminal proceedings. 

 

In another example of limiting the accused person‟s right to a fair trial, the European 

Court of Justice (ECJ) ruled that national courts must enable CVSA to testify under 

procedures that guarantee them appropriate level of protection.
1408

 To effect the required 

protection of CVSA while testifying, implies some measure of limitation of the rights of 

accused persons to a fair trial.
1409

 The issue therefore remains the extent of the limitation 

of accused persons‟ rights that ensure protection for CVSA, while safeguarding the 

interests of the accused persons as well. 
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Several years after the Supreme Court of Canada‟s decision,
1410

 the ECtHR confirmed 

that the admission of videotaped evidence in a CSA trial, where the CVSA is unable to 

testify, does not infringe the accused person‟s right to have witnesses testify in his 

presence, nor does it deny him the right to cross-examine the witness, since cross 

examination does not have to be contemporaneous with the testimony in court.
1411

 Failure 

to avail an appropriate and adequate opportunity to the accused person to challenge the 

videotaped evidence however, amounts to a violation of the right of an accused person to 

a fair trial.
1412

 

 

In recognizing the special needs of victims, the ECtHR recognized the need to reform 

criminal proceedings to balance the rights of accused persons and those of victims when it 

held that: 

 

Principles of fair trial also require that in appropriate cases the interests of 

the defence are balanced against those of witnesses or victims called to 

testify.‟
1413

 

 

The above statement highlights the inevitable conflict that arises between the rights of 

accused persons and need for special measures to ensure vulnerable victims such as 

CVSA testify. Protecting CVSA implies that the conduct of the defence, as far as the 

rights to fair trial are concerned, must be limited, hence the question, to what extent 

should the rights of the defence give way to CVSA protection? 

 

Article 6 of the European Convention on Human Rights, requires that any difficulties that 

the accused person would face in protecting victims of crime, be adequately and 

appropriately counter-balanced, by giving the defence adequate opportunity to challenge 

the evidence. Subsequently, the enactment of the Human Rights Act of (1998) resulted 

into the English courts‟ attempts to balance the rights of victims and accused persons. 

 

The difficulties  that characterize the adversarial system in taking the testimony of CVSA, 

has led to its  modification in several ways, in an attempt to make it more suitable to 
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victims, including children, as it safeguards the rights of accused persons. In recognition 

of the various challenges and difficulties caused by the adversarial legal system to CVSA, 

many commonwealth jurisdictions have taken steps to reduce the trauma associated with 

court testimony. Such measures have been found to greatly enhance CVSA ability to 

testify more confidently and coherently about the sexual abuse.
1414

  

 

Britain, from where Kenya inherited its current legal system has taken steps to reform its 

CSA trial procedure.
1415

 One such measure is through the introduction of „rape shield 

statutes‟ as already discussed in this chapter. An example of such a statute is the Youth 

Justice and Criminal Evidence Act (1999) which limited the accused persons‟ right to 

cross examine victims of sexual assault. Such limitation ordinarily denies an accused 

person the opportunity to test the truth of the evidence and credibility of the witness 

which is an important component of the trial process. However, the Youth Justice and 

Criminal Evidence Act (1999) allowed such limitation so as to ensure the protection of 

victims of sexual assault.  

 

It is however worth noting that since Britain has an unwritten constitution, even the most 

sacred of English traditions and human rights can be abrogated by an Act of Parliament 

due to parliamentary supremacy principle.
1416

 It was therefore easy for England to limit 

the rights of accused persons to a fair trial by balancing them with the interests and 

concerns of CVSA through the enactment of statutes by Parliament.
1417

 However English 

common law traditions such as due process, rule of law, representative government, 

freedom of expression and judicial independence are immutable traditions equivalent to 

non-derogable rights that courts must uphold and protect despite parliamentary 

supremacy.
1418

 The right to fair trial is not listed amongst such immutable English 

traditions.
1419

 At the international level, the ICTY, ICTR and the ICC have shown that it 

is possible to balance fair trial rights with the need to protect victims in a criminal 

trial.
1420
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(i) Cross examination conducted through the judge or magistrate 

As illustrated by figure 5, the adversarial system of trial causes more trauma to CVSA 

compared to the German inquisitorial system.
1421

 Special features of the German 

inquisitorial system which make it less traumatizing to CVSA are: Firstly, CSA cases are 

tried in special children courts by specially trained judges who can communicate to 

children effectively.
1422

 Secondly, the judges, not accused persons or counsel ask CVSA 

questions, and if CVSA fear the accused persons, they can be excluded from the trial. 

Thirdly, although the German system depends on first hand oral evidence, it has 

mechanisms of taking evidence in advance of trial. Fourthly, where the court appearance 

would cause psychological injury to CVSA, the court reads the previously recorded 

evidence of CVSA to the accused person who is allowed to ask questions which the court 

records and later asks CVSA to respond to. Fifthly, CVSA have a right to refuse to give 

evidence and the parents have a right to refuse on behalf of the CVSA if it would result 

into harm to the child.
1423

 Sixthly, legal representation of CVSA is a right in Germany as 

it is in Australia, USA and Scotland.
1424

 The German CSA trial is regarded as one of the 

best practices in protecting CVSA and recognizing the role of the court in the serach for 

the truth.
1425

 However, scholars who criticize the inquisitorial system of trial argue that 

the German CSA trial procedure oversteps the fundamental principles of protecting the 

rights of an accused person in a fair trial.
1426

 Despite its criticism, the German CSA trial 

procedure has achieved a balance in protecting CVSA while proving the accused person 

with an opportunity to adequately test the evidence in a fair trial and is therefore regarded 

as one of the fair trial procedures in cases involving children.
1427

 

 

In Japan, although children give oral evidence, Articles 158 and 227 of the Code of 

Criminal Procedure give the judge power to conduct witness examination out of court, 

and in advance of the trial, due to their age and vulnerability as witnesses. In addition, 

formal statements made to the police are sometimes admissible as documentary evidence. 

The courts combine all the above options to avoid traumatizing CVSA through the court 
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process. The Japanese system of CSA trial is also regarded as protecting the rights of 

CVSA while achieving a balance with the fair trial rights of accused persons.
1428

 Like the 

German system, the Japanese trial procedure has also been criticized for interfering with 

the rights of accused persons to a fair trial.
1429

 Despite the criticisms however, the 

Japanese system of CSA trial is an example of how accused persons‟ right to a fair trial 

can be balanced with the protection of CVSA. 

 

The study recommends the appointment of specially trained advocates in children matters 

as to ensure that, the best interest of the child, as the guiding principle in children matters, 

is followed by the court. The advocates representing the interest of CVSA should have 

party status in the entire trial process, including post-trial procedure. CVSA therefore 

should have legal representation just like it happens at the ICC.
1430

 This will not only 

protect the interest of CVSA, but enhance their participation in the trial process. This is 

the practice in the USA as well.
1431

 

5.8 Accused Person‟s Right to Confront Witnesses 

The constitutional basis for confrontation of CVSA by accused persons in Kenya, is 

Article 50(f) and (k) of the Constitution of Kenya, which provide for an accused person to 

be present at his/her trial, and challenge the evidence adduced. The adversarial system of 

trial is so entrenched in the Kenyan trial procedures that, the Criminal Procedure Code
1432

 

provides that evidence in a trial must be taken in the presence of the accused person or his 

advocate. The requirement of oral evidence is further reinforced by the Evidence Act 

which requires evidence to be adduced orally and directly by the witnesses.
1433

 This leads 

to direct face-to-face contact between the accused person and the victim in court.
1434

 The 

resulting fear of the accused person by the victim has been found to disempower the 

victim from giving evidence coherently and confidently.
1435

 The confrontation 

requirement has no regard to situations where the CVSA is vulnerable and easily 

intimidated by the accused person.
1436

  Narrating the painful experience of the abuse in 
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the presence of the accused person has been found by several studies to be very traumatic 

to all victims of sexual abuse.
1437

 

 

The psychological trauma associated with seeing the accused person in court, according 

to psychologists, may in some cases remind the CVSA of the abuse.
1438

 As a coping 

mechanism, such reminder may cause intense trauma that blocks the brain from 

remembering the details of the abuse.
1439

 In such circumstances, the provision of direct 

evidence does not serve the interest of CVSA, who may fail to testify, leading to the 

acquittal of the accused person in CSA cases in Kenya.
1440

 In this respect, the 

psychoanalytic and the labeling theories discussed in chapter one provide an explanation 

as to the challenges faced in prosecuting CSA under the adversarial system.
1441

 In order to 

ensure fairness in CSA trial, there is need to balance the rights of accused persons and 

those of CVSA in the context of procedural justice.  

 

The study observed that CVSA were asked by the prosecutors to physically identify the 

accused person in court by pointing at him/ her. This aspect of the procedure is important 

as the identity of the accused person is a material fact, that must be proved by the 

prosecution, under sections 107 and 109 of the Evidence Act as part of the duty to 

discharge the burden of proof.
1442

 The study observed that CVSA experienced difficulties 

in cases where the child was too young to know who their abuser was. Likewise, where 

the CVSA was ambushed, blindfolded or threatened during the abuse, it was not possible 

in many cases for CVSA to identify the accused person. According to one prosecutor: 

 

The identification of the accused person requirement presents the greatest 

trauma to CVSA. For identification to be correct, the witness must positively 

identify the accused person amongst those present in court, by looking at the 

people present and pointing at the accused. The witness must tell the court 

that the person who sexually assaulted him/her is the one he/she has pointed 

at. This implies a direct face-to face confrontation with the accused. There are 
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cases where witnesses testify about the abuse very well, but fail to link the 

abuse to the accused. In some cases, the CVSA may not know who the 

accused is, despite testifying that the abuse took place. Obviously in such 

cases, the prosecution fails to discharge the burden of proof, unless there is 

some other evidence or witness who can link the accused to the offence.
1443

 

 

Difficult as identification of an accused person by a CVSA may be, it is a crucial factor in 

determining the guilt or otherwise of the accused person.
1444

 The stressful court 

environment and the lack of psycho-social support services to CVSA during their 

testimony, enhances their vulnerability when they have to confront accused persons and 

identify them as the perpetrators.
1445

 The study findings support the argument that 

confrontation of CVSA by the accused person is the greatest source of trauma in CSA 

cases.
1446

 It easily causes stress to CVSA, some of whom become unable to testify 

coherently or consistently.
1447

 This results into gaps in their evidence which create doubts 

in the prosecution case, in some cases leading to the collapse of the cases.
1448

 As one 

CVSA narrated: 

 

I found it difficult telling people I have never seen before; how I was 

sexually abused. It was difficult to talk about it because nobody has ever 

talked to me about sex. It is bad to discuss such matters openly, but I 

managed. However, the most difficult aspect of my testimony was when 

the accused person stood up and asked if I had ever seen him. He looked 

very cruel and his voice was harsh. It reminded me of his warning to me, 

not to say anything about the abuse, or else, he will punish me. I therefore 

kept quiet, but he insisted that I answer his question. I could not. I 

wondered why everyone kept quiet as the accused intimidated me. I wish I 

could tell my story in court in the absence of the accused.
1449
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The right to confrontation of witnesses is part of the fair trial rights under the Constitution 

of Kenya and is further found in the Evidence Act
1450

 which not only provides for the 

prosecution‟s burden of proof beyond any reasonable doubt, but that the prosecution 

witnesses must be confronted by the accused person to challenge their evidence. Whereas 

confrontation is necessary to verify the truth of witnesses‟ evidence, in CSA cases where 

the CVSA is vulnerable and easily intimidated, confrontation of the CVSA becomes 

counter-productive to the truth seeking goal of a criminal trial.
1451

 Confrontation subjects 

CVSA to intimidating cross-examination to an extent that they cannot testify coherently 

and or consistently with confidence.
1452

 

 

The study found that the presence of the accused person in court was the biggest 

challenge to CVSA, many of whom, preferred to testify in the absence of the accused. In 

the words of one social worker: 

 

It is better for the court to exclude the accused person from court when 

children testify in CSA cases. If the accused is present in court, the CVSA 

feel like being abused again, in front of everyone by the accused person. 

The accused‟s presence reminds them of the abuse as it occurred. Many 

CVSA find it difficult to testify under such circumstances.
1453

 

 

The argument above by the social worker, supports the study findings by the FGD that 

CVSA prefer to testify in the absence of accused persons, who have a non-derogable 

constitutional right, under Article 50(f) and (k) of the Constitution of Kenya, as read 

together with Article 25(c), to be present at their trial, listen to the evidence adduced and 

confront the witnesses. The implication is that CVSA must be confronted by the accused 

persons, despite the negative impact of their testimony. However, CVSA have a 

constitutional right to protection in their best interest as per Article 53(2) of the 

Constitution of Kenya. Both the accused persons and CVSA therefore have constitutional 
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rights which conflict during CSA trial.
1454

 The courts must therefore balance                                                                                                                                                                                                                                                                                  

the two rights if the trial is to be fair to both the accused persons and CVSA.
1455

 

 

The study found that due to the confrontation requirement, 62% of CVSA felt angry with 

the accused person.  As argued by Temkin, the study found that CVSA felt threatened by 

the presence of the accused persons in court.
1456

 Some CVSA responded that, the threat 

had continued since the abuse took place and that being confronted by the accused in 

court increased their vulnerability.
1457

 They described the accused person as the most evil 

person they ever met. Nineteen percent of CVSA described the accused persons as rude, 

harsh, and unfriendly, while 9% found them indifferent and quiet. Eleven percent of 

CVSA did not give any description of the accused person and avoided this question. The 

strong views of CVSA are illustrated by figure 13 below. 

 

Figure 13: CVSA's Views on the Accused Persons 
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The above figure supports Temkin‟s argument about the intimidating presence of the 

accused persons during CVSA‟s testimony.
1458

 The fact that majority of CVSA felt angry 

with the accused person means they were under stress.
1459

 Subsequently, they could not 

coherently and confidently narrate the abuse in court.
1460

 The situation was aggravated by 

the cruel cross-examination that CVSA underwent. Many CVSA felt intimidated and 

vulnerable in court in the presence of the accused person. They were unable to testify 

with ease due to fear, threat and intimidation which may have occurred at the time of the 

abuse or after the abuse.
1461

 

 

All the respondents were in agreement that face-to-face contact between the CVSA and 

the accused person is a major impediment to CVSA‟s ability to testify about the abuse. 

The presence of the accused person reminded CVSA of the abuse itself. If any threat was 

used before, during or after the abuse by the accused person to the CVSA, the experience 

is re-lived by CVSA.
1462

 Subsequently, they become either hostile or silent for fear of the 

threat being carried out by the accused person.
1463

 This position was supported by the 

court observations and interviews with CVSA. One CVSA said: 

 

 After the abuse, the accused warned me not to talk about the abuse to 

anyone. If I do he will kill me. So I was afraid to talk in court, and when I 

saw him, I recalled his threat. I could not say anything in front of him in 

court.
1464

 

 

Due to lack of any protection mechanism to shield CVSA from direct face-to-face contact 

with accused persons, all CVSA who testify in court go through the experience of re-

victimization as they testify.
1465

 The right to confrontation negatively impacts on CVSA‟s 

ability to testify coherently and confidently hindering their effective participation in the 

judicial proceedings.
1466

 This is contrary to the right to have their best interest regarded as 
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of paramount importance under Article 53(2) of the Constitution of Kenya. Courts 

therefore need to adopt measures that enable the accused persons to challenge the 

evidence of CVSA without the presence of the accused person intimidating them. This 

calls for a balance between the accused persons‟ right to confrontation under Article 50 

(f) and (k) and CVSA‟s right to protection under Article 53(2) of the Constitution of 

Kenya. The question that arises is whether the right to confrontation, being a fair trial 

right, can be limited, in view of Article 25(c) of the Constitution of Kenya, which protects 

fair trial rights from derogation. In the next section, the study recommends how the 

question can be addressed without violating the constitution as the supreme law of the 

land under Article 2 of the Constitution of Kenya 

Recommendation 

The study recommends that Article 25(c) of the Constitution of Kenya needs to be 

amended so as to provide an exception in CSA trials. Such an amendment will allow 

courts to limit the confrontation right so as to enable CVSA testify in CSA cases without 

being intimidated by the confrontation requirement. It is only by amending the 

constitution that any measures proposed to protect CVSA while safeguarding the rights of 

accused persons to confrontation can be constitutional. Without faulting the drafters of 

the Constitution, a reading of Article 50 (f) and (k) and Article 53(2) of the Constitution 

of Kenya reveals a conflict in the protection of both CVSA and accused person‟s rights. 

This may not have been envisaged by the drafters of the constitution whose intention 

appears to have been to ensure that all parties have access to justice as stipulated in 

Article 48 of the Constitution. In addition, the drafters of the constitution appear to have 

intended that everyone be treated equally according to the law and be provided equal 

protection of the law under Article 27 of the Constitution. Discrimination of any kind is 

out rightly outlawed by Article 27 of the Constitution of Kenya. Applying the 

confrontation clause as stipulated under Article 50 (f) and (k) without protecting CVSA 

as per Article 53(2) amounts to discriminative application of the constitutional provisions 

which the drafters of the constitution may not have envisaged or intended. This study 

therefore recommends that Article 25(c) be amended as already argued.  

 

The study further recommends that the Judiciary can learn and borrow from various 

jurisdictions how they have managed to protect CVSA in CSA cases while at the same 

time safeguarding the accused person‟s right to confrontation. In this respect, the study 
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recommends the following specific measures to protect CVSA from the adverse effects of 

confrontation. 

 

(i) Admission of Hearsay Evidence in CSA cases 

The rule against hearsay evidence prevents the admission of a statement made by CVSA 

to a third party in situations where CVSA cannot or are unable to testify in court. This is 

the implication of Section 62 and 63(1) of the Evidence Act which provides that oral 

evidence must be direct. As already discussed in this study, the effect of oral direct 

evidence requirement at times disables CVSA from giving their best evidence.
1467

 This 

study proposes that in balancing the interests of CVSA and accused persons, there is need 

to shield CVSA from confrontation by the accused person, by introducing an exception to 

the rule against hearsay evidence in situations where CVSA is already under trauma, 

cannot testify in court, but there exists evidence in statement/video of the CVSA or a 

narration to a third party by the CVSA which contains details of the abuse.
1468

 

 

The argument is that to admit hearsay evidence in such cases ensures the required details 

of the abuse are recorded by the court, while the accused person has a chance to ask any 

questions concerning the hearsay evidence through the court.
1469

 In this respect, there is 

need to review the accused persons‟ rights under the Confrontation Clause as provided by 

Article 50 (f) and (k) of the Constitution of Kenya. In this respect, Kenya can learn from 

America which has reviewed the confrontation right in CSA cases.
1470

 Scholars in 

America argued that the confrontation clause intimidated CVSA from testifying in CSA 

cases.
1471

 They argued for the reform of the hearsay rule in CSA cases to strike a balance 

between the rights of accused persons and concerns to protect CVSA. Subsequently, the 

American legal system has accommodated the evidence of CVSA by providing for 

exceptions to the hearsay rule in CSA cases.
1472

 The use of hearsay testimony in CSA 

cases in America represents the most dramatic shift in the American Legal System in the 
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past three hundred years.
1473

 This has resulted into the admissibility of video-taped 

testimony of CVSA so as to protect child victims from the adverse effects of 

confrontation.
1474

 

 

Over thirty four American states have created special hearsay exceptions for CSA 

cases.
1475

 An example is Alabama state which amended Section 15 to 25 and Section 31 

to 33 of the Alabama code (1985) to provide for admissibility of hearsay evidence of 

CVSA under age twelve in CSA cases. Other examples include Florida, Pennsylvania, 

Alaska, Arizona, Colorado, Illinois, Maryland, Minnesota, Mississippi, New Jersey, Ohio, 

Oklahoma, Oregon and Washington amongst many others which have amended their 

statues to provide for hearsay evidence of CVSA in CSA cases.
1476

 

 

In New Zealand, the Evidence legislation was amended in 1980 to provide for hearsay 

evidence of CVSA in CSA cases.
1477

 In Australia, the Evidence Act (1929) (South 

Australia) was amended to create an exception to the hearsay rule under section 34 in 

CSA cases.   

 

Courts have in the past ruled in favour of admissibility of hearsay evidence in CSA cases.  

In Ohio v Roberts
1478

 the United States Supreme Court developed a twin test to determine 

when hearsay statements are admissible in CSA cases. The court held that the prosecution 

must show that the author of the hearsay statement is “unavailable” to testify and that the 

content of the hearsay evidence has adequate reliable information that is relevant to the 

case. Hearsay evidence has been accepted in several jurisdictions in CSA trials as 

evidenced by the number of countries that have enacted legislation to this effect.
1479

 Some 

of the advantages of admitting hearsay evidence in CSA cases include the fact that it 

gives the opportunity for the best evidence of CVSA to be obtained, in circumstances 

where subjecting the child to the court process may result into  more trauma.
1480

 Hearsay 
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evidence therefore protects CVSA from the ordeal of being confronted by the accused 

person.
1481

 In addition, admitting hearsay evidence in CSA cases prevents CVSA from 

retracting what they had recorded in their initial statements at the time of their testimony 

in court especially in situations where they are intimidated to do so.
1482

 The use of a 

video-taped interview which is admitted in evidence preserves the initial statement by 

CVSA.
1483

 

 

Admission of video-taped evidence provides an opportunity for the accused person to 

view the evidence in advance and prepare for the defence case.
1484

 Despite the advantages 

of admitting hearsay evidence in CSA cases, critics argue that admitting hearsay evidence 

is contrary to basic traditions of justice, the hearsay evidence may be contaminated and 

that the defence does not have the opportunity to physically confront the witness. This 

study advances the argument that the advantages of admitting hearsay evidence in CSA 

cases outweigh the disadvantages and assist in the truth seeking process, resulting into a 

fair trial to both CVSA and accused persons.  

 

This study therefore recommends the amendment of sections 62 and 63 of the Kenyan 

Evidence Act to provide for the admissibility of hearsay evidence in CSA cases as an 

exception to the rule against hearsay. 

 

(ii) Suppressing the Presence of the Accused Person through the Use of a 

Screen 

The study recommends the use of screens to protect CVSA from trauma associated with 

face to face confrontation by the accused person in CSA cases. During CSA‟s testimony, 

a special screen is placed between the accused person and CVSA to enable CVSA testify 

without seeing the accused person.
1485

 However, the accused person, the umpire, the 

interpreters, defence counsel and anybody else in court are able to see the CVSA and 

listen to the testimony.
1486

 The accused person therefore has an opportunity to see the 

CVSA who testifies in the accused person‟s presence but is protected by the use of the 
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screen.
1487

 In addition, the accused person can observe the demeanour of the witness and 

has the opportunity to ask questions which the witness responds to. In Maryland v Craig, 

the US Supreme court held that: 

 

Important policy reasons exist that support the need to protect specific child 

victims from the trauma of in-court testimony during confrontation by the 

accused. However, before offering a child witness protective measures, the 

court must determine that the child needs to be protected from a 

particularized harm or trauma that may result from testifying in the 

defendant‟s presence outweighs the defendant‟s rights to face his accuser 

during trial.
1488 

 

The Supreme Court of the USA in the Craig case developed a set of three conditions that 

must be satisfied in order to protect CVSA from direct face to face confrontation with the 

accused in CSA cases. The first condition is that the trial court must establish the fact that 

limiting an accused person‟s right to confrontation is necessary to protect the particular 

CVSA.
1489

 The second condition is that failure to protect the CVSA by limiting the 

accused person‟s right to confrontation would result into increased trauma for the 

CVSA.
1490

 As a result, the CVSA will not be able to testify in the presence of the accused 

person. The third condition is that the trauma experienced by the CVSA would be 

substantial as to impact negatively on the health of the child witness.
1491

 

 

From the discussions on cross examination, publicity of the trial and confrontation in this 

chapter, the study has shown that most CVSA undergo trauma to an extent that some of 

them are unable to effectively testify therefore defeating the search for the truth in CSA 

cases in Kenya. This study finding is supported by various voices of respondents cited by 

the study. 

 

The study therefore argues that the conditions under which CVSA testify in CSA cases in 

Kenya meets the three conditions set out in the Craig case which necessitate the limitation 
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of accused person‟s right to confront CVSA. In England, the YJCEA
1492

 provides for the 

use of screens to shield the victim/witness from direct face to face contact with the 

accused person. The impact of the use of the screen has been a reduction in the impact of 

face to face confrontation between the victim and the accused person, enhancing CVSA‟s 

ability to testify effectively.
1493

 The effect of the screen is to reduce the impact of face to 

face confrontation between the victim and the accused person. The European Commission 

on Human Rights approved the use of screens in Northern Ireland to protect intimidated 

witnesses from not only the accused person, but the public and the media.
1494

 

 

In England, the Court of Appeal approved the use of screen by child witnesses where the 

test of „the balance of fairness‟ was satisfied as they took into account not only the 

interest of the accused person, but that of the child witness too.
1495

 The main argument in 

the use of screens is the necessity of the vulnerable child to give evidence, which 

outweighs any possible prejudice to the accused person.
1496

 It also confirms the judges‟ 

inherent common law power to vary the physical arrangement of the courtroom.
1497

 

 

The issue of identification of the accused person by the victim remains an integral part of 

any trial procedure which presents difficulty in trying to protect CVSA from direct face-

to-face confrontation with the accused person. In England, the problem is avoided since 

the courts readily accept as evidence that the accused was the person involved, evidence 

of identification parade prior to the trial or any other form of identification conducted by 

the police.
1498

 The Scots have for long insisted on identification of accused person by the 

victim, but now apply the English procedure in cases of sexual assault.
1499

 

 

The study therefore recommends that children courts in Kenya use screens in CSA trials 

to protect CVSA from the adverse effects of face to face confrontation by the accused 

persons. Screens have been used to protect CVSA in CSA trials in Scotland, Britain, 
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France, Australia and New Zealand.
1500

 However, in order to ensure that the above 

proposed measures do not violate the constitution, it is important that parliament amends 

Article 25(c) of the Constitution of Kenya to allow for the limitation of accused person‟s 

right to confrontation in CSA cases. This is important because unlike the American 

Constitution which does not make the right to confrontation absolute (as indicated by the 

Supreme court decision in the Craig case), the Constitution of Kenya expressly protects 

fair trial rights which include confrontation from limitation under Article 25(c) of the 

Constitution of Kenya. 

 

(iii) Use of Live Television Link 

Television link, also referred to as closed circuit television (CCTV), is a technology that 

is used to enable CVSA testify in a CSA trial from a different room or location from the 

court.
1501

 While the CVSA is protected from face to face confrontation with the accused 

person, the CVSA can be seen and heard by the judge, the accused person, the defence 

counsel and all present in the courtroom via the CCTV.
1502

 There are however variations 

in various methods of CCTV as to whether the CVSA should be able to see and hear the 

defendant or not.
1503

 In England, all CVSA under 14 years give evidence by video link as 

provided by the YJCEA.
1504

 

 

Where necessary, CVSA may be accompanied by a support person in the live link room 

to reduce the child‟s anxiety and enhance the quality of the evidence without influencing 

the child‟s evidence, but by offering psycho-social support services.
1505

 

 

First introduced in England in 1988, live link has gained wide use in both physical and 

sexual abuse cases involving children in Britain, USA, Canada and Australia.
1506

 Early 

research conducted on the effect of the use of live link in England showed that it greatly 

reduced the stress suffered by CVSA while testifying in court.
1507
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The United Kingdom House of Lords observed that even though face-to-face 

confrontation with trial witnesses was important, such confrontation was not necessarily 

an indispensable element of the constitutional right of an accused person to face his 

accusers.
1508

 It may be dispensed with where it is necessary for public policy and where 

the reliability of the testimony is otherwise assured.
1509

 The House of Lords further 

observed that the use of one-way closed-circuit television procedure, where it was 

necessary to further an important state interest, „did not impinge upon the truth-seeking or 

symbolic purposes of the Confrontation Clause.‟
1510

 

 

In India, in what is arguably one of the leading judicial opinions in the Commonwealth, 

on the use of video conferencing in giving and receiving evidence, the Supreme Court 

observed that: 

 

In video conferencing, both parties are in the presence of each other. As 

long as the accused person or his lawyer/attorney was present when the 

evidence was recorded by video conferencing that amounted to recording 

the evidence in the „presence‟ of the accused person. Such a procedure of 

taking evidence was in accordance with the law.
1511

 

 

In the above case, the Supreme Court addressed itself to practical aspects of setting up the 

video conference and how to deal with certain concerns about the procedure that may be 

typically raised by parties opposed to it. 

 

In Kenya the live link has been used by the Court of Appeal sitting in Nairobi to hear an 

appeal in Mombasa as a way of introducing information technology in the effective 

management of the judiciary.
1512

 The High Court in Nairobi ruled that the absence of a 

specific legislation on the admissibility of video recorded evidence does not outlaw the 

admissibility of such evidence.
1513
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The High Court in Kenya has held that the use of video conferencing in taking evidence 

of witnesses who are unable to testify in court is within the law.
1514

  The court ruled that 

the trial magistrate erred in declining to take the evidence of two witnesses resident in the 

USA through video conferencing.
1515

 In such a situation, the accused person would have 

an opportunity to cross examine the witness through video conferencing.
1516

 

 

The High Court reasoned that taking the evidence of witnesses by video conferencing 

does not prejudice the respondent‟s right to confront witnesses.
1517

 In addition, it is in the 

public interest that all evidence must be laid before court to arrive at a just decision.
1518

 

Therefore taking witnesses‟ evidence through video conferencing where the witnesses are 

unable to come to court ensures that all evidence is presented in court while giving the 

defendant the opportunity to cross examine a witness.
1519

 

 

The High Court decisions are binding authorities for the children courts to admit video 

recorded evidence of CVSA in CSA trials. However, the study did not observe the use of 

live television link in deserving cases of CSA at all. The study therefore recommends that 

the Children Courts adopt the use of television link in CSA trials in Kenya. 

 

(iv)  Removing the accused person from the courtroom 

A fundamental requirement of the adversarial trial procedure is that the accused person 

should be present at his/her trial.
1520

 This requirement is protected under Article 50 (f) of 

the Constitution of Kenya. However, the Article creates an exception in which the court 

may dispense with the requirement that the accused person be present at his/her trial 

where the conduct of the accused person makes it impossible for the trial to proceed.  The 

study findings reveal that there are instances when CVSA are unable to testify because of 

the intimidating character or conduct of the accused persons towards the CVSA. An 

example is the concern by a CVSA who told the study that the accused person threatened 
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to kill her if she testified.
1521

 Such threats, if investigated by the court and found to be 

true, can be interpreted to mean that the conduct of the accused person and subsequent 

presence at the trial makes it impossible for the CVSA to testify. Based on this argument, 

the courts would be justified to exclude the accused person from the testimony of CVSA 

under Article 50 (f) of the Constitution of Kenya. In such circumstances, the use of a 

video link or admission of a video-taped testimony of CVSA would suffice. 

 

In Britain, during wardship orders hearings in civil proceedings, the accused person is 

removed from the court as CVSA testify.
1522

 In criminal proceedings however, the 

accused person has a right to be present at the trial as part of the fair trial rights.
1523

  To 

exclude an accused person from his/her criminal trial would amount to a violation of the 

fair trial right.
1524

 

 

Where the accused person is unrepresented, this results into unfair procedure as it 

prevents the accused person from hearing the evidence of the witness and therefore makes 

it impossible to challenge the evidence effectively.
1525

 However, the argument is weak 

where the accused person is represented and the lawyer/counsel can listen to the evidence, 

cross-examine and look after the accused person‟s interests effectively in his absence.
1526

 

 

There are indeed legal systems in which accused persons are excluded from their trial in  

the taking of evidence of a witness who has expressed fear of the accused persons. Such 

systems include France, Holland, Denmark and Germany.
1527

 In France and Holland, the 

judge has wide powers to do this and where necessary, the accused person is informed of 

the decision to exclude him/her from the witness testimony.
1528

 After the witness testifies, 

the court informs the accused person of what the witness said in evidence in his absence 

immediately afterwards.
1529
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In Germany, Article 247 of the Code of Criminal Procedure allows the court to exclude 

the accused person from the testimony of a witness if the witness fears the accused person 

and if the witness is under 16 years of age.
1530

 In Denmark, the protection of the welfare 

of children requires that the presence of the accused person in criminal proceedings be 

dispensed with.
1531

 In Australia, the rules of evidence in Queensland have been changed, 

giving powers to the courts to exclude the accused person from the taking of CVSA 

evidence if the child is under 12 years of age.
1532

 The proceedings must be relayed to the 

accused person through a television link under section 22 of the 1977 Evidence Act.
1533

 

 

In France and Holland, the judges have discretion to arrange for confrontation between 

accused persons and CVSA under a protective screen or television link.
1534

 However in 

doing so, the courts safeguard the rights of accused persons in the following ways; the 

first safeguard is a number of procedural rules to regulate the pre-trial investigation.
1535

 

These include the presence of an official clerk at the interview, recording of the statement 

in writing, reading each page of the statement by the witness to confirm its contents, the 

signing of the statement by all parties present and provision of the statements to the 

accused person in advance of the trial.
1536

 

 

The second safeguard is the right by accused person and prosecutor to ask for any 

witness, even if he/she had recorded a statement to give live evidence at trial.
1537

 This 

does not however add value to the accused person since the witnesses are traditionally 

examined, not by defence counsel, but by the judge.
1538

 In case the witness fails to turn 

up, the case still proceeds on the basis of the proce`s-verbaux.
1539

 This is unlike the 

adversarial system where the case collapses if witnesses fail to testify in court.
1540
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The third safeguard is the practice of confrontation which has been enhanced by several 

ECtHR decisions which have insisted on accused persons being given adequate 

opportunity to challenge evidence against him/her.
1541

 

 

The study therefore recommends that Kenya adopts the measures discussed above 

namely, admission of hearsay evidence, use of the screen, use of television link and 

removal of the accused person from the courtroom, in balancing the rights of accused 

persons to confrontation with CVSA rights to protection. However, for the measures not 

to violate the constitution, the study recommends the amendment of Article 25(c) of the 

Constitution of Kenya to allow the limitation of the fair trial rights of an accused person 

in CSA cases. 

5.9 Re-Examination 

The statutory basis for re-examination of CVSA by the prosecution is section 145(3) of 

the Kenyan Evidence Act. The purpose of re-examination is for the witness being re-

examined to explain matters that arise out of cross examination.
1542

 The effect is to 

explain any inconsistencies which may appear between the witnesses‟ statement recorded 

with the police and the testimony in court.
1543

  The study therefore established that during 

re-examination, the prosecution asks CVSA to clarify issues raised in cross-examination 

that may conflict their evidence in chief.
1544

 While 57% of CVSA felt confident during 

re-examination, and indicated that some of the prosecutors especially in Nakuru were 

fatherly, patient and gave them time to respond to their questions, 15% of CVSA 

remained silent during re-examination and when interviewed one of them stated that: 

 

I had been asked many questions by different people. All of them were 

asking me to tell them about how I was abused. I did not see why I should 

answer any more questions after being intimidated by the accused person‟s 

lawyer. I did not know if the prosecutor too was going to be harsh to me 

like the accused person‟s lawyer. In any case, they already had my 
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statement. I wish all the questioning would be done at once so that I tell 

my story once and for all in one forum.
1545

 

 

Four percent of the CVSA could not remember their experience during re-examination, 

while 24% said that they felt angry, hurt, confused, shocked, tense and nervous, during 

re-examination. Re- examination is therefore not as intimidating as cross examination, but 

nevertheless, unnecessary according to majority of CVSA as shown by figure 14 below. 

 

Figure 14: CVSA Description of their Experience during Re-examination 

 

The views of CVSA were supported by 68% of the legal practitioners. They were of the 

view that re-examination resulted into a further confusion of CVSA and was unnecessary 

since it involved asking the child to repeat details of the abuse to the prosecutor. The 

same details had been narrated to the magistrate during examination in chief. The details 

had also been told to the defence lawyers/ accused persons during cross examination. In 

the opinion of the legal practitioners, CVSA are fatigued at the stage of re-examination. 

The social workers were of the view that CVSA who kept quiet during re-examination did 

so as a coping mechanism, to avoid a repeat of the painful experience associated with 

cross-examination.  
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Many respondents felt that re-examination leads to further contradiction between what 

CVSA said in examination-in-chief and cross-examination. This only strengthens the case 

for the accused person and therefore in the opinion of 68% of the legal practitioners, the 

process is unnecessary. However, 32% of the legal practitioners found the process 

necessary in order to clarify any doubts raised during cross-examination, but added that it 

should be regulated. 

Recommendation 

The study recommends that re-examination of CVSA be done away with where it would 

amount to additional re-victimization of CVSA. The study recommends that Kenya 

adopts the method of interviewing CVSA where all questions are put to CVSA in one 

forum and one person with special skills in interviewing children is mandated to conduct 

the interview. All parties interested in interviewing the child must be present in such 

forum and must present all their questions to the person interviewing the child. 

 

In the State of Alabama in USA, examination of CVSA has grown and become and 

become a more sophisticated operation.
1546

 Law enforcement, prosecutors, defence 

counsel, judges, expert witnesses and any person interested in interviewing CVSA appear 

for a pre-trial interview of CVSA immediately upon the report of the abuse.
1547

 The 

interview is conducted by a child expert appointed by the court who receives all questions 

from the various parties and communicates them to CVSA in a child friendly language 

and manner.
1548

 The child‟s response is likewise communicated to the parties by the child 

expert.
1549

 This technique has the advantage of limiting the number of times that CVSA 

have to be questioned by different people at different stages of the trial process.
1550

 It has 

however been criticized for limiting the number of questions that can be put to CVSA due 

to time constraints.
1551

  

 

Despite its criticism, the technique has been accepted and used in various states in the 

USA and has had the effect of ensuring that CVSA answer questions that are put to them 
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without the undue stress associated with the order of examining witnesses as stipulated in 

sections 145 and 146 of the Evidence Act in Kenya namely examination in chief followed 

by cross examination and re-examination. In addition, the study recommends the 

development of guidelines which can assist in proper interviewing of CVSA. Such a 

guideline would contain issues such as who should conduct the interview, where the 

interview is to take place, what time the interview is to be conducted, how the questions 

are to be framed, what questions can be asked amongst many others. In this respect, the 

state of New Mexico in the USA has developed guidelines for interviewing CVSA which 

Kenya can learn from.
1552

  

5.10 The Right to Bail 

Although bail is a constitutional right
1553

 of accused persons, the study found that the 

courts did not take into consideration the need to balance accused person‟s right to bail 

with concerns for the best interest and protection of CVSA.
1554

 The courts did not seek 

the views of CVSA on whether or not the accused persons should be granted bail. This is 

contrary to CVSA‟s right to effectively participate in the trial process in their best interest 

under Article 53 (2) of the Constitution of Kenya.  

 

As recommended by President Regan‟s Taskforce, views of victims must be taken into 

account by courts on decisions such as bail and plea bargains.
1555

 The study established 

that CVSA experienced intimidation, interference and threats from the accused persons so 

as not to testify in court as evidenced by one CVSA who said: 

 

When the accused person was arrested and taken to court, he was set free 

on bail and has continued to intimidate me and my family. The court 

should not have set him free. He has told me not to give evidence against 

him or he will kill me.
1556
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In some cases, intimidation of CVSA by the accused persons hindered them from giving 

their best evidence in court. Despite this study finding, none of the court records perused 

showed any court order protecting CVSA from intimidation by the accused persons. In 

addition, the records did not show any conditions attached to the bail that the accused 

person should not get into contact/interfere with CVSA or their families. This study 

finding shows that the trial process safeguards the rights of accused persons without 

regard for the protection of CVSA contrary to their right to protection under Article 53(2) 

of the Constitution of Kenya. 

 

The study found the trial procedure to be imbalanced as far as the right to bail for accused 

persons and protection of CVSA is concerned. Being a constitutional right of accused 

persons, bail can only be denied if there are compelling reasons to do so.
1557

 All the 

accused persons in cases selected for the study were out on bail, even in cases where the 

records showed that CVSA expressed fear of intimidation by accused persons. In one 

such case a CVSA said that: 

 

The accused person is known to me and my family. Ever since he abused 

me he has continued to instill fear in us. He tells us that if I give evidence 

against him, he will revenge. Now that I have given evidence, I do not 

know what will happen to me.
1558

 

 

In cases of incest, the accused, having been released on bond, went back to the same 

home environment with the CVSA. Such situations disempowered the CVSA from 

testifying in court and there were reported incidences of interference and attempts to 

withdraw the cases from court. The courts did not however consider such interference by 

accused persons as compelling reasons to deny or cancel bail. Whereas the author does 

not advocate for a complete denial of bail, such cases call for a balance between the right 

to bail and protection of CVSA in accordance with the best interest of the child principle 

under Article 53(2) of the Constitution of Kenya. 

 

Since the promulgation of the Constitution of Kenya in 2010, the High Court in Kenya 

has ruled that since bail is a constitutional right, an accused person can only be denied 
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bail where the prosecution proves that the appropriateness and justification of the grounds 

to do so.
1559

 The court however recognized that the constitutional right of the accused to 

be released on bail is not absolute since it has been limited by the Constitution itself in 

two respects; (a) the release on bond or bail is on reasonable conditions (b) the accused 

will not be released on bond or bail where there are compelling reasons.
1560

 

 

In the above case, the prosecution objected to the release of the fourth accused person on 

bail on the ground that he had already interfered with a witness in the case.
1561

 In 

addition, the accused had consequently absconded attending court and evaded arrest after 

the commission of the offence.
1562

 The court held that the phrase, “compelling reasons”, 

as used in Article 49 (1)(h) of the Constitution of Kenya, denotes reasons that are forceful 

and convincing as to make the court feel very strongly, that the accused person should not 

be released on bond.
1563

 Bail should not therefore be denied on flimsy grounds, but on 

real and cogent grounds that meet the high standard set in the constitution.
1564

 The court 

found that interfering with witnesses is a compelling reason as the prosecution gave 

evidence that the fourth accused had accosted a witness in the case.
1565

 This was 

sufficient to prove interference with witnesses to dissuade them from giving evidence 

against the accused person. The court went on to add that: 

 

Threats or improper approaches to witnesses, although not visibly manifest 

but aimed at influencing or compromising or terrifying witnesses not to 

give evidence or to give skewed evidence amounts to interference with 

witnesses. This is an impediment to or perversion of the course of 

justice.
1566

 

 

The court further observed that interference with witnesses may occur during the 

commission of the offence, immediately after the offence, during investigations, at the 
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inception of the criminal charge in court or during the trial.
1567

 The court recognized that 

interference with witnesses may include threats and intimidation to members of the 

family of the witness or victim.
1568

 The fourth accused was therefore denied bail by the 

court on the ground of interfering with witnesses. Although the Joktan Mayende case was 

filed in 2009, the ruling on the bail application was made in 2012 following an 

application by the defence for the release of the accused person on bail as a constitutional 

right within the Constitution of Kenya which was promulgated in 2010 making bail a 

constitutional right. Previously, bail was not a constitutional right. The bail application in 

the Joktan Mayende case was made under the current constitution and the court ruling 

considered the fact that although bail is a constitutional right under Article 49, it is limited 

by the same section.  

 

This study argues that although bail is a constitutional right under Article 49 (1) (h) of the 

constitution, it is not listed under the fair trial rights in Article 50 of the Constitution. It is 

therefore not protected from limitation under Article 25(c) of the Constitution of Kenya. 

The study therefore supports the ruling in the Joktan Mayende case and recommends that 

the accused person‟s right to bail be limited in CSA cases where it can be proved that 

there are attempts to threaten or intimidate CVSA in CSA trials. 

 

This study observed that the release of accused persons on bail was, in most cases not in 

the best interest of the CVSA and violated their constitutional right under Article 53(2) of 

the Constitution of Kenya. This is demonstrated by the case of a sixteen year old CVSA 

whose testimony was interrupted as she broke down while narrating the abuse. In her own 

words: 

I was sexually abused by the accused person who attacked me on my way 

from school. He took me to an abandoned house, defiled me and later set 

dogs on me. However, when he was arrested and taken to court, he was not 

locked up but was set free on the same day. I continue to see him in the 

neighbourhood and he has threatened to kill me if I testify in court. I do 

not understand why the court cannot lock him up so that he stopped 

threatening me. I am afraid he might abuse me again.
1569
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In yet another case, a CVSA who had been threatened by the accused person not to testify 

against him but the family took a firm position and supported her said: 

 

It is difficult for me to tell the court my story as the accused person is here 

in court. He had threatened to repeat the abuse to me and harm my family if 

I do not drop the case. But we decided not to drop the case, now that I have 

told the court the truth, I do not know what he will do to us.
1570

 

 

This testimony highlights not only the need to balance the right of accused persons to bail 

with the concern for CVSA safety, but also the violence that accompanies CSA and the 

difficulty in testifying in court.
1571

 However, the study noted that in cases where the 

prosecution objected to the release of accused persons on bail, the argument was that 

investigations were not yet complete and the accused persons could interfere with the 

investigations. Much as this is a good ground for objecting to the accused persons‟ release 

on bail, the prosecution needs to apply for conditions attached to bail that protect the 

safety of CVSA as well.  

 

According to all the judges and magistrates interviewed, bail is a constitutional right of 

accused persons which should be granted unless there is good reason to deny it. Whereas 

denying  bail  to the accused persons in CSA cases may not be appropriate in most cases, 

attaching conditions to bail such as „no contact with CVSA or their family‟ serves the 

purpose of balancing the concerns of CVSA and those of accused persons to fair trial. 

Articles 63 and 67 of the Ethiopian Criminal Procedure Code provide exceptions to the 

general rule of right to bail. The grounds for denying bail include, where 

1. The accused person is unlikely to comply with bail conditions. 

2. The likelihood of the accused committing other offences if granted bail. 

3. The accused is likely to interfere with witnesses or tamper with evidence.1572 
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Recommendation 

Due to the nature of CSA and its effect on CVSA which enhances the vulnerability of 

CVSA during their testimony, the study recommends that Article 49(1)(h) of the 

Constitution be amended to specifically provide that in CSA cases bail shall not be 

granted. This bold recommendation is justifiable where a detailed pre-trial investigation 

supervised by a judicial officer or special prosecutor ensures that only cases with high 

chances of success are prosecuted. Denying accused persons bail in CSA cases will 

therefore enhance the truth seeking process since the accused person does not have an 

opportunity to interfere with the investigation of CVSA.  In the event that the accused 

person must be granted bail, then the court must issue such conditions as to ensure the 

safety of CVSA and non-interference whatsoever with the investigative process. 

 

Courts should give CVSA or their families an opportunity to present their views before 

making a decision on bail. This is because CVSA have in interest in their safety which 

should be considered by the court on bail matters. 

In New South Wales, Australia, victims of crime have a right to participate in bail 

hearings and give their view as to whether or not the accused person should be granted 

bail.
1573

 In New Zealand, Section 8(1) of the Victims of Offences Act (1987) allows 

victims to present their views to court on various matters including bail through the 

Victim Impact Statement. This is in line with victim‟s right to participate in the judicial 

process under the Part VIII of the UNGJMCCVWC in Appendix L.  

The study has so far established that the CSA trial procedure in Kenya violates the 

constitutional rights of CVSA while it safeguards the fair trial rights of the accused 

person. In this respect, the study has made suggestions on how to protect CVSA when 

they testify. The study has also attempted to address the question of the constitutionality 

of limiting the fair trial rights. In the next section, the study concludes the discussions in 

this chapter, by examining the constitutionality of limiting fair trial rights under Article 

25(c) of the Constitution of Kenya.  
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5.11 Constitutionality of Limiting Accused Person‟s Right to a Fair Trial 

The Constitution of Kenya, which is the supreme law, provides for the fair trial rights of 

an accused person which must be safeguarded during the trial process.
1574

 This study was 

concerned about the fair trial rights which cause a miscarriage of justice in CSA cases 

discussed in chapter two, three, four and five. They are the right to a public trial, the right 

to be present at one‟s trial, impartiality of the trial court, the right to challenge evidence in 

cross examination and protection against self-incrimination amongst others. In chapters 

four and five, the study has recommended several measures to limit the above rights of 

accused persons to fair trial so as to ensure a balance with CVSA rights to protection. The 

study recognizes that fair trial rights in Kenya are listed among the non-derogable rights 

under Article 25(c) of the Constitution of Kenya.
1575

 

 

Although the right to a fair trial has developed over time and almost attained the status of 

non-derogative rights, it is not listed among the non-derogable rights by the ICCPR
1576

 

which only lists the right to life, protection against slavery and torture as non-derogable. 

Robinson argues that the implication of excluding the right to fair trial from non-

derogable rights by the ICCPR is that state parties can limit the right to fair trial in times 

of public emergency so long as the procedure put in place can ascertain some measure of 

fairness to accused persons.
1577

 

 

The question as to whether the right to a fair trial can be limited remains a controversial 

issue. There are however scholars who think like Robinson and argue for flexibility in 

certain situations to ensure procedural fairness to both accused persons and victims. 

Tham, Ronneling and Rytterbro are in agreement that crime victims have gained 

prominence in the criminal justice system and this has affected traditional legal 

principles.
1578

 They give the example of the right to equal treatment of the law which in 

their view implies that upholding the rights of accused persons to a fair trial should not 

confer undue advantage to the accused person at the expense of the victim.
1579

 Based on 
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this argument, the procedural justice framework for CSA trial aims at achieving a balance 

between the rights of accused persons to fair trial, with the protection of CVSA.
1580

 

 

In striking the balance, protection measures taken by the court to protect CVSA need to 

respect the rights of accused persons to fair trial.
1581

 Where it becomes necessary in order 

to ensure fairness to CVSA, certain aspects of the right to fair trial may be limited.
1582

 

This study argues that the serious circumstances of a public emergency that necessitate 

limitation of the right to fair trial may be equated to the seriousness of CSA and its 

devastating effects to the victim.
1583

 The only difference is that a public emergency 

affects the entire public whereas CSA has localized effects on the victim, but nevertheless 

very serious and devastating.
1584

 The effects of CSA may result into situations where 

CVSA are unable to testify.
1585

 Under such circumstances, limitation of the rights of 

accused persons to fair trial is in my view, justified in order to obtain the evidence of 

CVSA which is crucial in arriving at the truth. Where the limitation of the right to fair 

trial is deemed necessary, the court must ensure adequate and appropriate opportunity is 

availed, to the accused person to challenge the evidence.
1586

 

 

In various parts of the world such as America, it has been possible for the fair trial rights 

of accused persons such as confrontation to be limited without violating the constitution 

because the American Constitution, just like the ICCPR does not list fair trial rights as 

non-derogable. The drafters of the Constitution of Kenya however, in their wisdom 

thought it wise to protect fair trial rights from any limitation under Article 25(c) of the 

Constitution of Kenya. The implication of the non-derogability of the fair trial rights in 

Kenya is that any attempt to limit the fair trial rights discussed in this chapter so as to 

protect CVSA would be unconstitutional unless Article 25(c) of the Constitution is 

amended as already argued in various sections in this chapter. The study recommends that 

Article 25(c) of the Constitution of Kenya be amended appropriately to accommodate the 
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various proposals made in this study so as to balance the rights of accused persons to fair 

trial and the constitutional right to protect CVSA in their best interest under Article 53(2) 

of the Constitution. 

5.12 Conclusion 

In concluding discussions in this chapter, the study finds that the adversarial trial 

procedure of CSA cases in Kenya, gives more recognition to the rights of accused persons 

while there exists inadequate recognition of the rights of CVSA including such rights 

recognized by Article 53(2) of the Constitution of Kenya such as having the best interests 

of children as paramount consideration in matters affecting them. Whereas the rights of 

accused persons to a fair trial are well known to legal practitioners, the study found that 

many lawyers, judges and magistrates did not think that CVSA have enforceable rights 

which need to be balanced with those of accused persons. The inadequacy was more 

apparent in cases where the court needed to make protective orders to CVSA in the 

course of the trial. 

 

Due to the lack of a comprehensive statute on what procedure is to be followed in CSA 

cases, the current court procedure overlooks CVSA rights to protection, despite the same 

being provided for by the Sexual Offences Act and the Constitution of Kenya. The courts 

depended on the Evidence Act and the Criminal Procedure Code for their trial procedure. 

However, the two Acts do not provide for special procedure in CSA trial. 

 

The gains made by the Children Act and the Sexual Offences Act, cannot therefore be 

fully realized due to the lack of procedural laws as a vehicle for their implementation. The 

study concludes the current CSA trial procedure in Kenya is inadequate in as far as it does 

not balance the rights of accused persons with the need to protect concerns of CVSA.  

 

The study therefore finds that the pure traditional system of adversarial trial, though very 

consistent with Article 14 of the ICCPR on the rights of accused persons to a fair trial, is 

nevertheless very disadvantageous in the trial of CSA. Likewise, the pure inquisitorial 

system of trial is more appropriate in CSA trial due to its wide judicial control of pre-trial 

investigations, but is seen as eroding the impartiality of the judges and being less 

compliant with the rights of accused persons to a fair trial under the ICCPR. A hybrid 

system of trial that combines the positive aspects of both adversarial and inquisitorial 
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systems with a human rights approach is more appropriate to the trial of CSA and fits into 

the procedural justice framework. In the next chapter, the study evaluates the post-trial 

procedure in CSA cases in Kenya using the procedural justice framework for CSA trial. 
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CHAPTER SIX 

POST-TRIAL PROCEDURE IN CSA CASES IN KENYA 

6.1 Introduction 

This chapter presents the study findings on post-trial procedure in CSA cases in Kenya. 

Using the procedural justice framework for CSA trial, the post-trial procedure was 

evaluated based on the following themes which reflect the study concern. Post testimony 

effects of the trial on CVSA, court orders to protect CVSA after their testimony and 

concerns about CVSA safety and welfare after their testimony. 

6.2 Post Testimony Effects of the Trial on CVSA 

The study found that the adversarial trial procedure in CSA re-victimizes CVSA as they 

testify. This confirms Temkin‟s argument that the adversarial trial procedure results into 

an institutionalized re-victimization of CVSA.
1587

 Subsequently, the already vulnerable 

and traumatized CVSA develops psychological and emotional disturbances which often 

have financial implications on CVSA‟s family.
1588

 As a result, CVSA and their families 

have to deal with the traumatic effects of legal involvement at the expense of the system‟s 

negative impact on them.
1589

 The study established that many CVSA developed 

behavioural disturbances after testifying in court. Behavioural disturbances refer to 

unusual behaviour inconsistent with the normal development of a child following a 

traumatic event.
1590

 The following are some of the effects of the adversarial trial 

procedure on CVSA. 

 

All CVSA reported detrimental effects of the court process to their education. Many 

CVSA reported a drop in their academic performance. This is attributed to the stress and 

psychological trauma that occupies their mind before, during and after the adversarial 

trial.
1591

 In the words of one CVSA: 

 

 I could not perform well in school. I used to be between number one and 

three. Ever since I was required to go to court, my performance dropped to 
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almost the bottom of the class. I kept on thinking about the court process, 

how it will end up. I did not know if the magistrate and the prosecutor 

would believe me. I feared that they might blame me like everybody else. I 

did not know if I would be jailed or not. Everyone told me that those who 

go to court are the ones who have committed offences and are jailed.
1592

 

 

The view of the above CVSA confirms the insensitivity of the adversarial trial procedure 

to CVSA‟s needs and best interest which should be the paramount principle. This should 

be the guiding principle in all matters concerning children in the administration of justice 

according to Article 53(2) of the Constitution of Kenya as already discussed. All CVSA 

interviewed said that they found it very difficult to handle the effects of the societal social 

stigma. They experienced embarrassment from their peers, once they knew that CVSA 

were required to testify in court. Some CVSA reported being teased and mocked by their 

teachers for missing classes to attend court as a result of „engaging in bad manners‟. As a 

result, many CVSA lost a number of school friends and neighbourhood playmates whose 

parents had warned them not to associate with the CVSA: 

 

Many of my friends no longer wanted to be associated with me since they 

learnt that I was required to testify in court on CSA. Their parents had 

warned them that I am a bad influence and so they should keep off. I 

therefore became lonely, I lost my playmates and I had nobody to talk to. I 

wish I never told anybody I was sexually abused. I wish I never testified in 

court. Now everybody knows about it.
1593

 

 

The study found that many CVSA experienced increased conflict and violence within the 

family as a result of having to testify in court in incest cases. Family members were 

divided on whether CVSA should testify or not. Some CVSA reported being blamed for 

lying in court so that the accused person could be jailed. Some siblings differed on 

whether the CVSA should testify or not, so as to protect the accused person from being 

jailed. In addition, the conflict was about saving the family name from embarrassment 

and societal stigma, associated with CSA. This study finding supports the labeling theory 

discussed in chapter one. It also supports Herman and Hirschman‟s argument on family 
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conflict and the stress CVSA undergo after testifying in incest cases.
1594

 In one very 

severe case, a CVSA said that: 

 

My grandmother demanded that I leave the home for having testified in 

court against her son who is my stepfather and accused of sexually 

assaulting me. I had to leave home and stay away from my mother and my 

step siblings since the accused person was jailed. It has been very difficult. 

I am blamed by my siblings for lying so that our father could be jailed. 

They now treat me so badly. The court did not protect me in any way even 

after I gave evidence. I now cannot stay with them anymore because they 

might hurt me. They have all become so hostile towards me.
1595

 

 

As at the time of the interview, the CVSA was staying with her maternal grandmother. 

This case highlights the impact of CVSA involvement in the legal process. It also 

illustrates the lack of post-trial procedures that ensure their safety after they testify. The 

study finds that the CJS is only interested in CVSA testimony, as a supplier of 

information to keep the wheels of justice rolling.  Immediately after they testify, CVSA 

become the forgotten party in the Kenyan CJS. Sadly, the courts are not concerned about 

the impact of their testimony and their safety. This shows that the Kenyan CJS is still 

based on the traditional goal of the CJS which is focused on establishing the innocence or 

guilt of an accused person.
1596

 It however does not concern itself with issues of the 

welfare of victims of crime whose duty it appears is simply to testify.
1597

 

 

Majority, eighty percent of CVSA told the study that after testifying in court, they lost 

trust in adults. Only 20 % of the CVSA felt that after testifying in court, they can still 

trust adults. This comprised of the group that had the benefit of psycho-social support, 

and felt better after testifying. 

 

Nobody believed that I was sexually abused. Not even my own family. 

They kept on blaming me for having invited the abuse. I was innocent but 

nobody seemed to understand. In court, the magistrate doubted my 
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credibility and set the accused person free. The prosecutor asked me too 

many repeated questions. The accused person‟s advocate embarrassed me 

and said that I was lying to the court. Nobody came to my protection. 

They all watched and laughed. It is like they were in agreement to make 

me cry. How can I trust adults anymore? I cannot report any further abuse 

again to the CJS. I would rather die silently than be subjected to this 

process again.
1598

 

 

The sentiments of CVSA above adequately reflect the pain and suffering of CVSA as 

they testify in CSA cases under the adversarial trial procedure in Kenya. It confirms that 

the adversarial trial procedure does not take into account the inadequacies of children and 

their inability to fully participate in the trial process which does take into account their 

needs.
1599

 It captures and reinstates the problem that this study sought to examine. Yet 

there is no post-testimony procedure through which the court can find out the impact of 

the court testimony on CVSA. The study found no avenue for feedback from CVSA to 

the court at all.  

 

The court process left many CVSA with many unresolved issues and questions. CVSA 

did not understand whether it was the accused persons or them to be blamed for the 

abuse. They questioned the rationale for the oral testimony, publicity of the trial, cross 

examination, confrontation by the accused person, all of which were protective of the 

accused person. They wondered whether the court really protects them or the accused 

person. Was it the CVSA to prove their innocence or tell their story? This and many more 

questions were left unanswered in the minds of CVSA after their testimony. The study 

finds that testifying in court under the adversarial trial system in Kenya, traumatizes 

CVSA who appear before it. This study finding is consistent with Patton and Woods‟ 

finding in Australia, that CVSA who go through the adversarial trial procedure while 

testifying suffer more harm than those who do not.
1600

 

 

The post–trial effects of the adversarial system in CSA cases are not confined to CVSA 

alone. The study found that prosecutors, judges, magistrates and advocates are all 
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negatively affected by the adversarial manner in which CSA cases are handled in Kenya. 

This confirms the effects of the adversarial system on everyone involved in the trial.  In 

the words of a judicial officer in Queensland, Australia: 

 

I feel sick every time I put CVSA through the trial… it could be a written 

statement, video statement, audio statement, anything. I often feel sick 

until they have got through it and then sometimes, they miss the main one 

and I have to rule that the charge be dropped or that the accused person is 

not guilty. When I think of it, I want to throw up. It might have taken a kid 

two years to get to that point, and because in thirty seconds they cannot 

remember it, the whole charge goes. It is just so uncivilized. It is also 

archaic.
1601

 

 

This confirms narratives by Kenyan High Court judges that the trial procedure 

traumatizes everyone involved in the trial.
1602

 

 

Despite the above negative impact of adversarial testimony on CVSA, the study found 

that once CVSA testified, they ceased to be important in the trial process. There is no 

procedure of informing them about the subsequent progress of the case as victims. This is  

a violation of CVSA‟s right to information under Article 35(b) of the Constitution of 

Kenya and Article 13 of the UNCRC, to which Kenya is a signatory and forms part of the 

laws of Kenya under Article 2(6) of the Constitution of Kenya. In addition, the study 

found that there was no mechanism of making sure that at the time of reading the court 

judgment, the CVSA are present in court to know the court‟s decision. It is up to CVSA 

and their families to find out whether the case is concluded and the court findings. As 

already discussed, this amounts to a violation of CVSA‟s right to effective participation 

in the judicial process under Article 12 of the UNCRC and part VII of the 

UNGJMCCVWC. 

 

The study also found that the sentencing of the accused persons, if found guilty, does not 

take into account views and wishes of CVSA, contrary to their right to have their views 

considered in matters affecting them according to Article 12 of the UNCRC and Part VII 
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of the UNGJMCCVWC. When the accused persons are acquitted, CVSA are not 

informed contrary to Article 35(b) of the Constitution of Kenya. The study found that in 

cases where CVSA are dissatisfied with the court finding as to the innocence of the 

accused person or the sentence if convicted, there is no mechanism that enables CVSA 

and their families to appeal against such findings. This is contrary to part IX of the 

UNGJMCCVWC. The post-trial procedure in CSA cases was described by many CVSA 

as a „blackout‟ to them since they never know what happens after they testify. 

 

Recommendation 

The study makes the following recommendation: 

There is need to develop an information guide that is given to CVSA and their families in 

compliance with Article 35 (a) and (b) of the Constitution of Kenya which provide for 

access to information as a constitutional right. This recommendation is based on the study 

finding that most CVSA and their families did not have access to information on various 

aspects of the trial process. According to one CVSA: 

 

…It started off in a nice way in a small room where I was asked by a gentle 

lady to tell her, how the accused defiled me. It was difficult, but I managed 

and I thought that was all. After few days a man whom I later learnt was the 

prosecutor, asked me to read my statement and confirm that what I recorded 

was correct, which I did and he also asked me many questions in his office. 

That same day I was asked to go to a room with many people to narrate again 

how I was defiled as the accused looked at me. I do not understand why I had 

to go through all that and tell my ordeal to strangers. Nobody told me what to 

expect or what was expected of me in the process. It is so much, I still do not 

know if they will call me again to tell more people. What will happen to me 

now that I have told so many people about the abuse? The accused had told 

me not to say anything to anyone. My family is embarrassed, my friends are 

embarrassed, and I am embarrassed too. I just want to be left alone.
1603

 

 

The above narrative indicates that many CVSA are not informed about the court process 

contrary to Article 35 (a) and (b) of the Constitution. There is need to establish a 
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procedural mechanism that ensures CVSA/family continuously receive information on 

the progress of the case even after they have testified. In this respect, the study 

recommends the development of an information guide to victims, detailing what their 

rights are as victims of crime, what services they are entitled to in the CJS, how to access 

the services, which agencies to consult on the provision of the services, what information 

they are entitled to, how to access the information and many other related issues. Such a 

guide should be made available in both English and Kiswahili, being the official 

languages in Kenya.
1604

 The information guide should be written in child friendly 

language that enables most CVSA to understand the court process and make it easier for 

them to participate. Kenya can learn from Britain, Scotland and Australia which have 

developed simple guidelines in the form of brochures to assist child victim‟s participating 

in the judicial process.
1605

 This is in conformity with Article 35(b) of the Constitution of 

Kenya which provides for access to information. 

 

Kenya can also learn from jurisdictions like Canada, Britain, Australia and South Africa 

which have developed Victim Service Charters which detail the various rights and 

services available for victims of crime.
1606

 

 

In addition, the study recommends that the National Assembly in Kenya should enact 

legislation providing for the protection of victims of crime before, during and after their 

testimony. The legislation should clearly provide for specific rights of victims of crime. 

In addition, the legislation should provide measures to ensure the safety and welfare of 

victims of offences. In enacting such legislation, parliament would be implementing 

Article 50(9) of the Constitution of Kenya which recognizes that victims of crime have 

fair trial rights and need protection and provision for their welfare. The Article 

specifically obligates parliament to enact such legislation. The study however established 

that by the time of conducting this study, such legislation had not been enacted. 

 

The views of CVSA and their family concerning the sentencing of the accused person or 

their safety in cases of acquittal should be sought by the court, recorded and taken into 

account. It is important that the CVSA/family are present in court when the judgment is 
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made and the sentence is passed because they have an interest in their own safety and 

welfare which is affected directly by the release or imprisonment of the accused 

person.
1607

 Taking into account views of CVSA and their family in passing the sentence 

is consistent with effective participation in the judicial process according to Article 12 of 

the UNCRC. It is also a right to accessing justice under Article 48 of the Constitution of 

Kenya.  

 

This study argues that access to justice by victims does not stop after they give evidence 

in court but continues and includes their welfare and protection by the courts after their 

testimony.
1608

 CVSA have an interest in ensuring that the court is informed of any 

potential threats to them and their families by the accused which may occur upon the 

release of the accused person.
1609

 The legitimacy of this interest is recognized by some 

jurisdictions that require that courts consider views of victims upon making decisions 

during bail hearings or sentencing hearings.
1610

 Section 299 of the Criminal Procedure 

Act of South Africa directs the court to allow victims of crime to give their input or make 

their representations when the offender‟s placement on parole is considered.  

 

Section 299 of the Criminal Procedure Act of South Africa, empowers the court to 

consult the victim before making its decision in matters that would affect their safety and 

welfare. According to Makiwane, such a provision gives an opportunity to the victims, to 

express their concerns about their safety, upon the release of the accused persons.
1611

 The 

courts are therefore in a position to issue appropriate protective orders where 

necessary.
1612

 

 

Every CVSA and/or family who testifies in court should receive psycho-social support to 

deal with the after effects of the legal process. This should take place whether or not the 

accused person is found guilty or not. Kenya can learn from Britain, South Africa, 

Canada and USA which have developed measures and guidelines that ensure psycho-

social support to CVSA and their families.
1613

 The state of Alabama in the USA has a 
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successful programme of psycho-social support to victims of sexual assault which Kenya 

can borrow from.
1614

 The programme involves the entire family of CVSA and is 

commenced immediately upon report of the abuse and continues beyond the court trial 

until the victims and their families resume their normal life.
1615

 The psycho-social 

support has enabled many victims and their families to report sexual abuse of children to 

the CJS due to its ability to deal with the trauma that they go through as a result of the 

abuse whether or not the court finds the accused person guilty.
1616

 

 

There is need to conduct public awareness to support CVSA as they testify in court. In 

addition, there is need for public education on CSA in schools so that children understand 

the effect of the abuse and support, instead of ridiculing their peers who fall victims of 

CVSA. 

 

The study recommends that the Children‟s Department and the Ministry in charge of 

social services develop and implement an awareness creation program nationally to 

ensure that everyone understands the subject of CSA and the importance of encouraging 

CVSA to report the abuse and testify in court. Since the study established that social 

stigma affects CVSA‟s ability to report the abuse and testify in court, the study 

recommends increased awareness creation on CSA and the importance of encouraging 

open discussions on this subject with children. Negative knowledge results into negative 

perception which is reflected in negative attitude exhibited in the way an individual acts 

on a particular issue in the society.
1617

 Likewise, positive knowledge and positive 

perception of an issue by an individual is exhibited through positive attitude and action 

by the individual in the society.
1618

 Attitude is a manifestation of the knowledge and 

perception of the individual about an issue.
1619

 The study recommends a change of 

attitude in the Kenyan society on discussing issues of sexuality with children.  This 

would encourage CVSA to speak more confidently without the fear of being labeled by 

the society as bad children engaging in bad manners. 
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In respect of this recommendation, the study argues that the African society‟s knowledge 

and perception of matters related to sexuality being perceived negatively has resulted into 

the stigma and inability to openly discuss the issues with children.
1620

 This is supported 

by the study findings that many CVSA and their families found it difficult to report and 

testify about CSA. The study therefore recommends a change of attitude in the Kenyan 

society by encouraging open educational talks, both formal and informal on issues of 

sexuality with children to enhance their knowledge and capacity in detection, reporting 

and testifying about incidences of CSA.
1621

 

 

There is need to establish a mechanism through which if CVSA and their families are not 

happy with the court judgment or sentence, then they can appeal. The participation of 

CVSA in the CJS if properly conducted under a process that is sensitive to their needs 

may aid in their recovery, as argued by Freud in his psychoanalytic theory, which also 

views psychoanalysis as a therapy.
1622

 An effective participation of CVSA in the legal 

process may increase their satisfaction with the CJS and provide an incentive for 

continued cooperation with it.
1623

 In addition, CVSA‟s satisfactory participation in the 

legal process may enable the prosecutor, the judge and the society to have important 

information that is otherwise locked out from the truth seeking process.
1624

 

 

Since the study established that not only CVSA but everyone else involved in the CSA 

trial is traumatized by the process, the study recommends regular de-briefing sessions for 

stakeholders involved in CSA trials in the form of consultative workshops, in which the 

officers share their experiences and interact with experts such as sociologists, counselors, 

socio-legal experts, psychiatrists, child experts and many others. Recognizing the 

important role of the judiciary in the trial process, the study suggests that the Judicial 

Service Commission is better placed to develop such a debriefing programme workshop 

to be conducted once or twice in a year as part of its constitutional mandate to build the 

capacity of judicial officers under Article 172(1) (d) of the Constitution of Kenya. 

Although conducted by the Judiciary through the Judicial Training Institute, the study 

recommends that the Judiciary invites all the actors in the CSA trial which includes 
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lawyers, children officers, probation officers, prosecutors, investigators, social workers 

amongst many others for an interactive session. Further, the study recommends that 

during such workshops, a professional counselor be invited to help court officers who 

may have undergone trauma in the course of CSA trials. Such a debriefing programme 

has worked successfully in the state of Alabama in the USA under what is known as the 

Huntsville Project.
1625

 

6.3 Court Orders to Protect CVSA after their Testimony 

The study found that there are no procedural mechanisms to protect CVSA after 

testifying. From the interviews, FGD, court record perusals and observations, the study 

established that the children courts do not make any protective or follow-up orders at all 

to ensure the welfare of CVSA after they testified. The courts seemed to be more 

interested on the evidence of CVSA, after which the focus shifts back to the accused 

person. This is consistent with the traditional perception of the role of the CJS.
1626

 It is a 

confirmation that the Kenyan trial system is the classic adversarial trial procedure that 

relegates the victims concern‟s on CSA matters. The constitutional provision of the best 

interest of the child principle
1627

 does not appear to guide the courts in matters concerning 

children.  

 

This point was illustrated by an incident in Nakuru where a 12 year old CVSA was 

observed by the study testifying with difficulty against the father in an incest case. She 

appeared nervous, terrified and hesitant to give evidence. However, it was observed that 

at the end of the testimony, the court never gave any order at all as to where the child 

would stay or any other protective orders. Since the accused person was on bail and the 

CVSA had been brought to testify in court by the mother and the children officer, the 

CVSA was left exposed to possible revenge attacks by the accused person, whom she had 

already testified against. In the absence of court protective orders, such CVSA are left 

exposed to the after effects of testifying in court and the possible family conflict that may 

ensue. 

 

The court records further revealed that even after the acquittal or conviction of the 

accused persons, no further orders were made by the courts in respect of CVSA 
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protection. The interviews revealed that one of the factors that discouraged CVSA and 

their families from testifying in court is that a conviction predisposed CVSA to a repeat 

of the abuse, as a form of revenge by the accused person (once out of jail) or of his/her 

family.  

 

An acquittal has the same effect, yet CVSA were not given protection orders to shield 

them from any contact, interference or harm by the accused person. This confirms 

Saywitz argument that CVSA need protection from the accused persons after their 

testimony, due to their vulnerability and possibility of revenge attacks.
1628

 

 

Failure of the court to make follow up/ protective orders to shield CVSA from the 

accused persons after their testimony, enhances CVSA‟s vulnerability and trauma beyond 

the court testimony. Pickands,
1629

 writing on the vulnerability of subordinate military 

female officers to rape by their senior male officers in the USA military, described the 

female victims as being vulnerable twofold. In the first instance, the female victims suffer 

harm from the unwanted sexual intercourse. They suffer loss of their dignity, personal 

integrity and honour.
1630

 The use of force or coercion results into physical injuries which 

may be visible and psychological effects of being brutalized.
1631

 Coercion completely 

overwhelms and subdues one‟s will.
1632

 The psychological effects endure long after the 

disappearance of physical injuries.
1633

 The victims are also robbed of their privacy by 

being deprived of the most private choice of choosing who and when to share herself with 

and in what circumstances.
1634

 

 

Pickands further argues that, the victims are vulnerable by the fact that the law drags them 

to the courtroom, and requires them to lay bare, the intimate embarrassing details of the 

rape, which they would wish to forget and keep secret to avoid societal stigma.
1635

 For 

those who opt to keep the rape secret and fail to report to the police for prosecution to 

take place, they have to face the isolation of silent suffering without justice, as a 
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precaution against exposing themselves to the rigours of court process.
1636

 From 

Pickands‟ explanation of vulnerability, victims of sexual abuse suffer during the violation 

and during the court process. This is due to a lack of procedures that are sensitive to their 

special needs of compassion, sympathy, fair treatment, counseling, legal aid and psycho-

social support, after the legal process is over.
1637

 

 

Vulnerability of a witness has been described by Dennis thus: 

 

The fact that such witnesses‟ experience as victims of crime, or their 

particular personality characteristics, or their susceptibility to intimidation, 

may mean that they are liable to suffer more than normal amount of stress 

associated with being a witness, and are unlikely to be able to give best 

evidence without the help of certain protective measures.
1638

 

 

Dennis‟ description of a vulnerable witness indicates that the court process subjects 

sexual abuse victims to further victimization. This necessitates protective orders after 

their testimony. However, the study found that the Kenyan court procedure in CSA trial 

does not, incorporate post-trial protection measures to protect CVSA after they testify. 

 

Spencer and Flin, analyzing the adversarial criminal procedure in respect of children as 

lawyer and psychologist, respectively, together present sound and realistic arguments on 

CVSA as vulnerable witnesses, who require special protection measures after they testify 

in the adversarial trial of CSA.
1639

 They argue that generally, the adversarial system of 

criminal trial is stressful to adults when giving evidence.
1640

 This supports the study 

finding that the situation is worse for child victims and witnesses who do not understand 

the court process. Accordingly, the court must issue protection orders to ensure the safety 

of CVSA after they testify. 

 

Prior to the reform of the English criminal procedure to accommodate child victim‟s 

needs, the magistrates observed that young CVSA often took cover under the court 
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clerks‟ desks upon seeing the accused persons during trials of CSA cases due to lack of 

protective mechanisms.
1641

 In one such case, a little girl experienced a total breakdown 

when she was asked to point at the man who sexually attacked her.
1642

 The case was 

adjourned to the following day when the court was informed that psychiatric treatment 

had to be arranged for her as she was unable to continue with the testimony.
1643

 In such 

cases, the consequence is that CVSA suffer PTSD and fear revenge attacks or 

intimidation from the accused person.
1644

 This is supported by the words of a CVSA 

interviewed by the study in Nakuru who said: 

 

I was defiled by a man well known to my family. Telling my parents about 

it was very difficult, but facing him in court was impossible as he stared at 

me directly which reminded me of the threats he issued to me after the 

abuse that if I tell anybody about it, he will punish me. I remembered the 

threat and felt like he was sexually assaulting me again in front of 

everyone in court who just kept quiet. Nobody came to my rescue. I could 

not testify at all and of course the accused person was set free.
1645

 

 

The above case shows the need for children courts to ensure CVSA‟s safety through court 

orders after they testify due to the nature of sexual abuse and the consequent vulnerability 

and safety concerns of CVSA.  

 
 

Due to the social stigma associated with CSA in the African society,
1646

 CVSA found it 

very difficult to narrate the embarrassing and off putting details of sexual abuse in front 

of a group of people in court. As a result, CVSA need protection because narrating such 

details in court embarrasses not only them but also the accused person, members of 

his/her family, CVSA‟s family and many other people.
1647

 This is consistent with the 
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labeling theory discussed in chapter one.
1648

 CVSA face rejection, loneliness and lack of 

support from those affected by their testimony in court.
1649

  

 

The effects of CSA and the trial process on CVSA are illustrated by table 2 below. The 

table demonstrates why CVSA need court orders to protect them from further 

vulnerability. Protection orders   are meant to ensure their safety after they testify in 

court, according to Spencer and Flin model of stress and its effects to CVSA.
1650
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Table 2: Model of Stress Factors for Child Witnesses 

 

CAUSES (STRESSORS)    MEDIATING FACTORS     EFFECTS 

Crime    

Being a victim of crime 

Pre-Trial     

Repeated interviews 

Lack of knowledge 

Waiting for the trial 

Rescheduling of cases 

 

Trial 

Waiting period 

Lack of Knowledge  

Courtroom layout 

Confronting Accused 

Examination/Cross-

examination 

 

 

 

Post-trial 

No de-brief/follow up 

Unsuccessful prosecution 

Successful prosecution   

Investigation    

 

CVSA preparation/Age/Support  

 

 

 

 

 

Conduct of trial/Age/ 

Personality/Family reaction                       

Crime 

Post-traumatic stress 

Pre-trial 

Anxiety 

Apprehension 

Disruption of sleep/appetite 

 

 

Trial 

Anxiety, excitement, fear, 

tension 

Emotional effect such as 

crying 

Disrupted 

cognitive/communication skills 

Fear, re-experience of the 

abuse 

 Poor quality of evidence 

Post-trial 

Negative 

emotional/behavioural 

disturbance 

Loss of trust in court 

Positive-relief, satisfaction, 

achievement 
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Recommendation 

The study recommends measures to protect all CVSA after their testimony irrespective of 

whether the accused person is found guilty or not. In this respect, courts should issue 

orders which ensure that all CVSA receive psycho-social treatment to protect them from 

the emotional and psychological effects of court testimony. The orders should clearly 

indicate that CVSA receive the treatment until such a time that they are found to have 

healed from the negative impact of testifying in court. In this respect, psycho-social 

support services should not only be availed to CVSA, but to their families as well. In 

addition, the court order should clearly state the protection of CVSA from anyone who 

poses a danger to CVSA‟s safety. 

 

In connection with the safety of CVSA, the court should appoint a guardian at the 

beginning of the trial to take care of the interest of the CVSA. This is an advocate for 

CVSA whose duty it is to protect their best interest. The guardian must have a party status 

in the trial so that if there is anything that happens after CVSA testimony that threatens 

their safety, the guardian can go back to court and apply for further protection orders. 

This is the practice in the state of Michigan in the USA under The Child Abuse 

Prevention and Treatment Act of 1974. The measure has successfully worked and 

enhanced the public‟s perception about the CJS‟ response to CSA.
1651

 In addition, there 

has been increased reporting of incidences of CSA to the police in Michigan.
1652

 The 

study recommends that courts should issue orders of risk assessment of likelihood of CSA 

occurring again to the specific CVSA by the accused person, or any other person and 

issue appropriate orders. This recommendation requires that a probation officer and a 

social worker write a comprehensive report to court on the circumstances surrounding the 

abuse and the likelihood of a repeat of such an abuse to the CVSA.
1653

 Such information 

can assist the court in making the relevant protective orders if need be. 

 

Kenya needs to shift its focus on the CJS from the finding of guilt or otherwise of the 

accused person in CSA cases, to a balance with the protection of CVSA in CSA matters. 

The CJS should adopt the contemporary goal of dealing with the concerns of victims as 
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well.
1654

 In particular, courts should issue orders to probation officers to investigate the 

cause of the abuse so that it can be dealt with, if it relates to the accused person (e.g. 

accused person is an alcoholic or is a paedophile) then appropriate treatment be ordered to 

protect other children from subsequent abuse by that particular accused person. 

 

In Britain, Australia, Canada and USA, children officers and probation officers work 

together in CSA cases to find out and address the root cause of CSA.
1655

 Once the cause is 

identified, the accused person is not only punished for the offence an order is issued by 

the court to compel him/her to seek a solution to the root cause of the CSA.
1656

As an 

example, the state of Wisconsin has family therapy programs where accused persons who 

are convicted of incest type of CSA are referred to for therapy.
1657

 They must complete 

the required number of sessions and a progress report is sent to the court by the 

responsible officer carrying out the therapy.
1658

 The program has worked successfully and 

assisted in reconciling family members in cases of intra-familial sexual abuse cases.
1659

 

 

Court orders to protect CVSA in this respect must compel the accused person upon 

conviction to seek appropriate treatment. In addition, the courts should issue orders to the 

children department, to find out, if it is the circumstances of the CVSA that predispose 

him/her to the abuse e.g. poor parenting or neglect, and deal with the cause to protect the 

CVSA from future abuse by anybody else. In Britain, where the court finds that a child is 

subjected to abuse as a result of poverty or neglect, the court can make orders assisting 

the family out of the poverty situation by ensuring that they receive social welfare support 

from the state.
1660

 

 

In issuing protective orders, courts should give CVSA and their families an opportunity to 

express themselves and give their views which must be taken into account in issuing such 

orders. In incest cases, CVSA may not wish to be re-united with the family.
1661

 They may 

                                                           
1654

Op. cit  n 191. 
1655

Op. cit  n 384. 
1656

 Ibid. 
1657

 Ibid. 
1658

 Wisconsin Treatment Guide for CSA Offenders. 
1659

Op. cit  n 47. 
1660

Op. cit  n 52. 
1661

Op. cit  n 89. 



 

352 

also require specialized care outside the home.
1662

 This should be respected by the 

courts.
1663

 

 

Courts must issue specific orders that prevent accused persons from having any contact 

with CVSA and their family after the court testimony.
1664

 However, in incest cases, 

caution must be taken not to cause undue conflict and psychological trauma to the CVSA 

and family.
1665

 Although it is important to punish the accused person if found guilty, other 

factors need to be taken into account.
1666

 These include the impact of the court order on 

the family and the importance of psycho-social support to the entire family.
1667

 Of 

paramount importance is the best interest of the child which should be the guiding 

principle in striking the delicate balance in incest cases as stipulated in Article 53(2) of 

the Constitution of Kenya. Where possible, reunification of the family may be in the best 

interest of the child after the punishment of the offender.
1668

 

6.4 Concerns about CVSA Safety and Welfare after Testimony 

The study found that the overall effect of the difficulties experienced by CVSA while 

testifying negates the main goal of protecting them. The difficulties hindered their access 

to justice.
1669

 CVSA who went through the court system and testified in cases where the 

accused was acquitted blamed themselves. Subsequently they had to live with the guilt, 

self-blame and exposure to potential further abuse by the same accused or any other 

potential abuser. This was occasioned by the lack of court protective/ follows up orders or 

essential psycho-social support services such as counseling.  

 

The difficulties experienced by CVSA while testifying were summed up by a CVSA who 

described the process as: „worse than the sexual abuse itself‟.
1670

 In the opinion of the 

CVSA, asking her to testify was equal to making her repeat the details of what happened 

in front of strangers and the accused who just looked at her directly. The CVSA wondered 
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why the accused was not asked any question by the magistrate or prosecutor. In her view, 

the court process implied that she was the one on trial and had to prove her innocence. 

She swore never to testify again under such procedures due to the intimidatory cross 

examination by defence lawyers. The CVSA could not understand why everyone in court 

including the magistrate kept quiet as she went through the ordeal of cross examination.  

 

Such sentiments of CVSA were confirmed by all respondents who were in agreement that 

the children court procedures under the adversarial system cause difficulties to CVSA and 

negatively affect their ability to testify in court against the abuser. Subsequently, some 

CVSA saw themselves as being the ones on trial for having allowed the abuse to occur, 

despite the fact that they may not be in a position to stop the occurrence of the abuse. The 

post-trial procedures are not in the best interest of CVSA as they do not take into account 

the traumatic experience that CVSA are subjected to during their testimony. The lack of 

protective procedures is in disregard to the requirement by part XIV of UNGJMCCVWC 

that CVSA be protected beyond their testimony in court.  

 

The FGD, the court observations and the court file perusal confirmed that immediately 

CVSA give evidence in court, they are released with no orders as to follow up or about 

their special needs which ought to be addressed. The implication is that the CVSA as 

victims of crime are mere supplier of information to the CJS as a witness whereas the 

case actually belongs to the state.
1671

 

 

Immediately after their testimony, CVSA as actors in the justice process disappear from 

the stage and the curtains fall behind them, leaving the accused person, the magistrate, 

prosecutor and the lawyers as the key actors in the trial of child sexual abuse. Eventually, 

the court decision lacks input by CVSA. Many CVSA wondered how they would know 

the court decision and why the court does not ask for their opinion in terms of the final 

court decision and sentence. The study therefore found that CVSA‟s right to information 

as per Article 35 of the Constitution is violated under the post-trial procedure. The study 

concludes that the trial procedure is more concerned about establishing the guilt or 

otherwise of the accused person as opposed to mitigating the trauma occasioned to CVSA 

and concerns about justice in a balanced trial within the context of procedural justice. 
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This explains why no protective or any other orders regarding the welfare of CVSA were 

made by the children courts either in observations, court records or from the interviews. 

 

The study therefore finds that the post-trial procedure is inconsistent with the procedural 

justice framework for CSA trial, since it neither ensures CVSA safety nor takes into 

account the wishes and views of CVSA contrary to their best interest principle as 

stipulated in Article 53(2) of the Constitution and Article 12 of the UNCRC. The post-

trial procedure is therefore not in the best interest of CVSA, contrary to the best interest 

of child principle discussed in chapter two. 

 

Courts did not take into account the wishes of CVSA at all in their decisions contrary to 

Article 53(2) of the Constitution of Kenya and part VIII of the UNGJMCCVWC. The 

study found that CVSA had their own wishes which they would want the courts to grant if 

given an opportunity to be heard on the sentencing of accused persons in CSA.  

 

Forty percent of CVSA said that the accused person should face justice and a harsh 

sentence should be passed on them. Thirty four percent of the CVSA said that the accused 

persons should be given life imprisonment. Six percent of the CVSA said that the accused 

persons should be subjected to corporal punishment while another six percent suggested 

that the accused persons, if convicted should be sentenced to death. Four percent of the 

CVSA felt that the accused persons should be forgiven if they pleaded guilty to the 

charge, but should be jailed if they pleaded not guilty to the charge but are found to have 

committed the offence, for having subjected the CVSA to the trauma of proving their 

guilt by testifying in court. In this respect the CVSA appeared to be asking for plea 

bargaining, restorative justice and punitive sentence only as a last resort. Two percent of 

the CVSA, accounting for incest victims, felt that the accused persons should be released 

for fear of having given evidence that leads to the accused person‟s imprisonment. The 

study finding shows the dilemma of CVSA in incest related cases and supports the 

argument by Herman and Hirschman that prosecuting CSA presents special challenges to 

the prosecution‟s ability to discharge the burden of proof. Six percent of the CVSA could 

not say what they would like to be done to the accused person but hoped that the courts 

would fairly decide on the sentence. The concern by CVSA that their views should be 

taken into account by the court is consistent with the requirement that judges/magistrates 
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should allow for, and give appropriate weight to, input at sentencing from victims of 

violent crimes.
1672

  

 

In South Africa, section 279(1) of the Criminal Procedure Act and clause (f) of the South 

African Service Charter for Victims of Crime 2004 provide that courts may make orders 

for compensation and restitution of victims of crime in the course of the criminal 

proceeding. However, despite the provision, Makiwane argues that this provision is rarely 

applied since prosecutors do not normally advise the victims of the existence of this 

provision.
1673

 

 

The study found that the children courts in Kenya do not make orders for financial 

assistance or reimbursement to CVSA. There were alos no orders made by the court to 

compensate CVSA for the financial loss resulting from CSA. Tsoukalas argues that such 

claims are treated as civil claims regulated by the Civil Procedure Code for which a 

separate plaint has to be filed in a civil court.
1674

 The proceedings in the criminal trial of 

sexual abuse would therefore only serve as evidence of the fact that the victim has a claim 

against the respondent.
1675

 In New South Wales, victim compensation is provided for by 

the Victims Rights Act (1996). Victim compensation is also provided for by the 

DBPJVCAP and part XIII of the UNGJMCCVWC. In California, compensation of CVSA 

is provided for by the Victim of Child Abuse Act 1990. 

 

Under part XII of the UNGJMCCVWC, financial assistance and compensation of victims 

for damage occasioned by the crime is specifically provided for under the right to 

reparation. The study however found that no court records showed that courts attempt to 

record the effects of CSA on CVSA. Likewise, no financial computation is done by the 

courts to find out the financial implications of the abuse on CVSA and the family. On the 

contrary, the study found that all CVSA and their families incurred medical expenses in 

seeking treatment, reporting to the police, travelling to and from the court to testify and 

other related offences. 
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Since the abuse occurred, I have spent a lot of money treating the child, 

coming to court and many other related offences yet the case is not yet 

over. The court has not provided us with any financial assistance. They do 

not even provide meals for CVSA when they come to testify.  Being a 

witness in court is a very expensive affair. So when an accused person is 

acquitted, CVSA and the family lose in many ways. The courts should 

look into the possibility of providing financial assistance even if it is only 

to cater for transport to and from the courts.
1676

 

 

Therefore, apart from the physical, psychological and emotional effects of CSA, CVSA 

and their families had to shoulder the financial burden as a consequence of the testifying 

in court.  

 

The study also found that even in cases where the accused person was convicted, there are 

no court orders to compel the accused person to reimburse the expenses incurred by 

CVSA and their family as a consequence of the abuse. Neither the state nor the accused 

person takes responsibility for the financial burden. 

 

As already indicated before in this chapter, all CVSA suffered emotional and 

psychological trauma, while undergoing the legal process. However, the study found no 

court orders compelling government institutions to treat CVSA. In the absence of court 

orders that ensure CVSA receive psycho-social support, medical treatment and financial 

as well as legal aid, many CVSA and their families saw the legal process as an additional 

baggage to them as illustrated by the views of a guardian to one of the CVSA. 

 

The process of going to court has been very expensive. I have had to 

shoulder the medical expenses and other related financial obligations 

alone. If I fail to bring the child to court, a warrant of arrest is issued to 

arrest me yet the court does not attempt to find out whether I have the 

money to bring the child to court. I stay about 50 kilometers away from the 

court. That means expenditure on transport for the child and myself. Every 
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time I come to court I have to miss work. My employer is not very happy 

with me now. This process is very expensive in many ways.
1677

 

 

The study established that after conviction, CVSA or their families were not informed of 

the progress of the case. There were no measures to ensure that they gave their views 

during parole board hearings for release of the accused persons. In addition, there were no 

measures to ensure their safety upon the release of the accused person from jail.  This is 

contrary to the principle of the best interest of children according to Article 53(2) of the 

Constitution. It is also a violation of their right to participate in the judicial and 

administrative process under Article 12 of the UNCRC. This study argues that the 

participation of CVSA in the judicial process does not end with the conviction of an 

accused person.  The subsequent release of an accused person on parole or after serving 

the sentence has implications for CVSA safety, protection and welfare. It is therefore in 

the best interest of CVSA that they present their views to parole boards or to courts when 

considering matters of releasing the accused person on bail pending appeal or on parole or 

upon completing the imprisonment term. 

 

Fenwick argues that victims of crime should not be given an opportunity to contribute 

their views in matters of sentencing since to allow them to do so amounts to seeking 

views that might lead to revenge in the sentencing of accused persons.
1678

 In addition, 

Fenwick argues that the adversarial trial system is a two party contest between the 

prosecution and the accused person and as such the crime victim has no status in matters 

of sentencing.
1679

 Fenwick‟s argument is based on the traditional perception of the 

function of the CJS.
1680

 However, the traditional justice system‟s functions have evolved 

over time and today include the protection of victims as well.
1681

  

 

In New South Wales in Australia, sections 147 and 190 of the Crimes Administration of 

Sentences Act (1999) allows victims of crime to give sworn oral evidence that is 

subjected to cross examination before parole board hearings on the release of offenders 

on parole. This provision has enabled victims of crime to present their concerns about 
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safety matters before the parole boards for consideration before offenders are released on 

parole. The measure has increased the society‟s perception of the CJS‟ concern for 

victims‟ and public safety.
1682

 

Kenya can therefore learn from New South Wales. 

 

Recommendation 

Courts need to make follow up orders immediately after CVSA testify. This should 

include psycho-social services, medical treatment and financial aid to assist CVSA and 

family settle to normal development of the CVSA. Such follow up orders would ensure 

that CVSA re-adjust to normal life and continue with their education uninterrupted. There 

is need for a multidisciplinary committee to handle the effects of CVSA involvement in 

the legal process. In this respect, there is need for the establishment of a CVSA protection 

unit. 

 

There is need to provide measures that ensure CVSA protection by the criminal justice 

agencies. As an example, the Rhode Island constitution was amended in 1986 to provide 

that: 

A victim of crime shall, as a matter of right, be treated by agents of the 

state with dignity, respect and sensitivity during all phases of the criminal 

justice process. Such person shall be entitled to receive, from the 

perpetrator of the crime, financial compensation for any injury or loss 

caused by the perpetrator of the crime, and shall receive such other 

compensation as the state may provide. Before sentencing, a victim shall 

have the right to address the court regarding the impact which the 

perpetrator‟s conduct has upon the victim.
1683

 

 

In addition, the California constitution was amended in 1982 to provide, among other 

things, that: 

All persons who suffer losses as a result of criminal activity shall have the 

right to restitution from the persons convicted from the crimes for losses 

they suffer. Restitution shall be ordered from the convicted persons in 

every case regardless of the sentence or disposition imposed, in which a 
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crime victim suffers a loss, unless compelling and extraordinary reasons 

exist to the contrary.
1684

 

 

From the discussions in this chapter so far, there are lessons on post-trial procedure from 

different jurisdictions which Kenya can learn from and improve the post testimony 

response to CVSA‟s concerns. 

6.5 Conclusion 

In concluding discussions in this chapter, the study finds that there are no formal post-

trial procedures followed by the courts or any other criminal agency officials after the 

CVSA testify. The lack of protective post-trial measures enhances CVSA vulnerability 

and exposes them to further intimidation and abuse by the accused person or any other 

potential abuser. This is inconsistent with and a violation of CVSA rights to protection 

and their best interest under Article 53(2) of the Constitution of Kenya which the courts 

must be guided by. The post-trial procedure is therefore inconsistent with the procedural 

justice framework for CSA trial. It is contrary to the rights theory. It defeats the 

contemporary goal of CJS which is to balance the rights of parties in a dispute as 

illustrated by the developments at the ICC.
1685

 In the next chapter, the study discusses 

conclusions arrived at and makes recommendations for intervention to reform the 

adversarial trial procedure in CSA cases in Kenya. 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
1684

 Article 1 Section 28 of the Constitution of California. 
1685

Op. cit  n 494. 



 

360 

CHAPTER SEVEN 

CONCLUSION AND RECOMMENDATIONS 

7.1 Introduction 

This chapter presents the study conclusion and recommendations. In order to arrive at the 

conclusion and recommendations, the chapter is presented along the following thematic 

areas: summary of the study, study findings, conclusion and recommendations. 

7.2 Summary of the Study 

This study sought to examine the classical adversarial trial procedure and its impact on 

ability of CVSA to coherently testify in CSA cases in Kenya. The study was concerned 

that the adversarial trial procedure fails to take into account the rights of CVSA, while 

safeguarding the rights of accused persons in CSA cases. As a result, the failure to 

balance the rights of accused persons and CVSA at time leads to a miscarriage of justice 

in CSA trial in Kenya.
1686

 The purpose of the study was to identify inadequacies of CSA 

trial in Kenya and develop appropriate interventions that balance the rights of CVSA and 

accused persons in Kenya.  

 

The study collected data from Nairobi, Kisumu, Mombasa, Nakuru and Eldoret Children 

courts. The study used observation, interviews, FGD and records review to collect data. 

The target respondents were CVSA who had testified in court and whose cases were 

listed for testimony during the data collection period. Key respondents included judges, 

magistrates, prosecutors, lawyers (both for the accused and CVSA), psycho-social service 

providers (children officers and social workers), parents and guardians of CVSA.  

 

The overall objective of the study was to examine the use of the adversarial legal 

system‟s court procedure in CSA trial in Kenya, with a view to exploring how the 

rights/interest of CVSA can be balanced with those of accused persons. The specific 

objectives of the study were; 

1. To investigate whether the adversarial trial procedure as applied by the 

children‟s  courts balances the rights of accused persons to a fair trial with 

the rights and concerns to protect CVSA in CSA trials in Kenya. 

2. To identify the inadequacies of the CSA trial process in Kenya. 
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3. To find out how other jurisdictions balance the rights of accused persons 

and CVSA in CSA trial. 

4. To explore the extent to which the rights of accused persons may be 

limited to ensure a balance with the rights and concerns for the protection 

of CVSA in CSA trial in Kenya. 

 

In order to achieve the objectives of the research, the study was guided by the following 

research questions:  

Q1. Does the adversarial trial procedure as applied by the children‟s courts 

balance the rights of accused persons to a fair trial with the rights and 

concerns for the protection of CVSA in Kenya?  

Q2. What are the inadequacies of the adversarial procedure in CSA trial in 

Kenya? 

Q3. How have other jurisdictions attained the balance between the rights of 

accused persons and concerns for the protection of CVSA in CSA trials? 

Q4.  To what extent can the rights of accused persons be limited to accommodate 

the rights and concerns of CVSA protection in Kenya? 

 

The study was guided by the following hypothesis: 

CSA trial under the adversarial system causes an imbalance between the rights of accused 

persons and CVSA at times resulting into a miscarriage of justice.  

 

Since Kenya is a signatory to the UNCRC the study assumed that the rights of the 

children are protected as stipulated in the convention.  

7.3 Study Findings 

The study evaluated CSA trial procedure in three parts namely pre-trial, trial and post-

trial procedures. The main study finding is that the adversarial procedure applied by the 

children courts in CSA trial in Kenya fails to take into account the special needs of 

CVSA, leading to an imbalance between the rights of accused persons and the need to 

protect CVSA.  

Pre-trial procedures 

The study found that pre-trial procedures do not take into account the effect of CSA on 

CVSA‟s ability to participate in the investigation of CSA. In addition, the existing 
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investigation process is inadequate and a lot of crucial evidence is lost due to inadequate 

training of investigating officers. The investigation process lacks a detailed pre-trial 

procedure and supervision by a judicial officer or special prosecutor as is the case in the 

ICC and inquisitorial systems.  

 

The study found that the pre-trial procedures fail to prepare CVSA for their testimony as 

required by the UNCRC and the UNGJMCCVWC. However, the pre-trial procedures 

safeguard the rights of accused persons and cushion them against self-incrimination. Pre-

trial procedure is unbalanced, and inconsistent with the rights theory and procedural 

justice framework for CSA trial. CSA is an offence that takes advantage of the inherent 

vulnerability of its victims due to the power, knowledge and gratification differentials 

between the accused persons and the CVSA.
1687

 The traumatic effects of CSA and 

associated social stigma generally make it difficult for CVSA to testify and even harder if 

the accused person is known to CVSA as happens in incest cases.
1688

 The finding is 

consistent with Freud‟s psychoanalytic theory,
1689

 the labeling theory discussed in chapter 

one and the literature reviewed in chapter two. It is also consistent with PTSD suffered by 

victims of sexual abuse that at times inhibit the victims from talking about the traumatic 

event such as CSA.
1690

 

 

Linked to the above finding is the lack of psychosocial support and 

orientation/preparation of CVSA to testify which further enhances their vulnerability and 

negatively impacts on their ability to effectively participate in the trial process and give 

their best evidence.
1691

 The failure of the court procedure to address the psychosocial 

needs of CVSA therefore results in an imbalance between the accused persons‟ right to 

remain silent and the requirement that the already traumatized CVSA give oral direct 

evidence in the presence of the accused person during examination in chief. In the 

absence of legal requirement and procedure that CVSA receive pre-trial psychosocial 

support, it is difficult to enforce their right to have their best interests as paramount in 

matters affecting children as provided by Articles 3 of the UNCRC and 53(2) of the 

Constitution of Kenya respectively. 
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Trial procedures 

The study found that the trial procedure is characterized by the classical adversarial 

principles of criminal trial as developed in England.
1692

 The principles aim at 

safeguarding the rights of accused persons and protecting them from arbitrary use of state 

power.
1693

 The specific principles which cause a miscarriage of justice in CSA trial are 

the burden of proof, orality of evidence, publicity of the trial, the right to cross 

examination and re-examination, the right to confrontation, impartiality of the trial judge, 

accused person‟s right to bail and the role of the prosecutor as an officer of the court 

whose function it is to protect public interest. 

 

Although the study appreciates the function of the principles as hallmarks of a criminal 

trial, the study found that their unregulated application in CSA trials causes an imbalance 

between the rights of CVSA and those of accused persons. In many cases, the study found 

miscarriage of justice is caused due to the unregulated application of the adversarial rules 

of procedure.  

 

The current children court procedure is largely adversarial in nature, insensitive to the 

special needs of CVSA, and subjects them to further trauma, disempowers them from 

expressing themselves, hence violates their right to be heard and express their opinion as 

provided by Article 12 of the UNCRC. The court procedure is anchored in the Criminal 

Procedure Code and the Evidence Act as procedural laws which contain evidentiary rules 

of procedure that safeguard the rights of accused persons. However, the evidentiary rules 

are unjustifiable in the protection of CVSA. The finding supports Rawls procedural 

justice theory(discussed in chapter one) that  both accused persons and CVSA should 

receive equal protection of the law while distributing the liberties to benefit the least 

advantaged, in this case CVSA.
1694

 

 

Although cross-examination is a right of the accused person and acknowledged by most 

lawyers as the best way of testing the truth of witnesses‟ evidence,
1695

 the lack of its 

regulation and the impartial/passive role of the trial judge/magistrates under the 

adversarial trial results into unnecessary intimidation/harassment of CVSA. The 
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imbalance between accused persons‟ right to cross-examination and the concerns for the 

protection of CVSA sometimes leads to a miscarriage of justice. The finding is consistent 

with the works of all scholars as reviewed in chapter two who include Temkin,
1696

 

Abrams and Ramsey,
1697

 Saywitz,
1698

 Hoyano and Keenan
1699

 amongst others. 

 

The Kenyan CJS remains focused on the traditional function of criminal justice in the 

world which is to prevent and control crime by apprehending, trying, convicting and 

sanctioning members of the community who fail to observe the basic rules of 

existence.
1700

 While the criminal law has traditionally spelt out what is an offence and 

provided punishment thereof, the criminal justice system has for a long time been 

perceived as being focused towards the finding of guilt or innocence of the accused 

person.
1701

 

 

A study of the criminal justice system today reveals the fact that the concept of human 

rights has gradually been incorporated into reforms in the criminal justice system.
1702

 The 

aim is to uphold the rights and liberties of the accused person while balancing with the 

interests and concerns of the victims of crime, through an empowerment model.
1703

 

CVSA as victims in Kenya therefore need special court procedures under the 

constitutional framework
1704

 that serve their best interest and which provide for special 

measures that cushion them against the trauma and court battle associated with the 

adversarial legal system as provided under Article 53(2) of the Constitution of Kenya.  

 

The study found that whereas Britain (from where Kenya inherited the current court 

procedures) has substantially moved away from the strict adversarial legal system court 

procedures in respect of CSA cases,
1705

 the Kenyan legal system is still stuck with the 

strict observance of legal principles in the country‟s law books which do not recognize 
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the incapacity of the CVSA to play an active role in the dispute resolution process since 

the playground is uneven and tilted in favour of the accused person.   

 

Commonwealth countries such as India, Australia, Canada and New Zealand have 

reformed their adversarial procedures to accommodate the special needs to protect CVSA 

in CSA trials.
1706

 Inquisitorial jurisdictions such as France, Belgium, Holland and 

Argentina have also reformed their criminal trial systems to accommodate the special 

needs of CVSA.
1707

 The USA and Britain are leading in measures that balance the rights 

of CVSA and accused persons in CSA trials.
1708

 Such measures include: use of screens, 

television links, use of intermediaries, exclusion of the accused person from the trial 

process, taking the evidence of CVSA in advance of the trial, shifting the burden of proof 

amongst many others.
1709

 

 

Kenya has enacted laws aimed at protecting children from abuse and enhancing their 

participation in the justice process. These include the Constitution, the Children Act, 

Sexual Offences Act, Witness Protection Act and the amendment to the Evidence Act that 

did away with corroboration.
1710

 These are however gains made in the substantive laws to 

protect CVSA. As already discussed in chapter three, the goals of substantive laws can 

only be achieved through procedures as the vehicle of implementation. In the absence of 

procedures to protect the rights of CSA declared by the substantive laws then Kenya 

cannot boast of enacting laws that protect CVSA for their implementation is jeopardized.   

 

Post-Trial Procedures 

The study found that the post-trial procedures do not take into account the effect of the 

legal process on CVSA many of whom suffered trauma and in some cases PTSD. Post-

trial procedures lack psycho-social support services to enable CVSA overcome the 

negative impact of testifying under the adversarial procedure. The post-trial procedures 

lack post testimony protection orders to shield CVSA from revenge attacks by the 

accused person and their family. The study found that post-trial procedures fail to take 

into account the need to ensure that CVSA cope with the consequences of the abuse and 
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the legal process after their testimony. The post-trial procedures are focused on the guilt/ 

innocence of the accused persons but are lacking in concerns for CVSA welfare. 

7.4 Conclusion 

The study concludes that the pre-trial procedures fail to balance the rights of accused 

persons and concerns for CVSA protection. The pre-trial procedure is not in the best 

interest of CVSA according to Article 53(2) of the Constitution of Kenya but safeguards 

the rights of accused persons to a fair trial according to Article 50 of the Constitution of 

Kenya. The two constitutional rights are therefore in competition and conflict during CSA 

trial necessitating a balance to ensure a fair process. The pre-trial procedure is unsuitable 

for CSA trial. This finding is supported by the psychoanalytic theory as discussed in 

chapter one. According to the theory, victims of traumatic occurrences at times suffer 

PTSD.
1711

 As a coping mechanism, some victims may opt not to talk about the incident. 

This explains the difficulty in getting information from CVSA about the abuse during the 

pre-trial investigation. 

 

The trial procedure traumatizes CVSA due to the insensitivity of the evidentiary rules of 

procedure to the special needs of CVSA when they testify. The specific evidentiary rules 

of procedure that occasion a miscarriage of justice in CSA trial include: the burden of 

proof, orality of evidence, publicity of the trial, the right to cross examination and re-

examination, the right to confrontation, impartiality of the trial judge, accused person‟s 

right to bail and the role of the prosecutor as an officer of the court whose function it is to 

protect public interest.
1712

 This conclusion is consistent with arguments advanced by 

scholars such as Temkin,
1713

 Hoyano,
1714

 Abrams and Ramsey,
1715

 Saywitz
1716

 and many 

others as discussed in the previous chapters. The trial procedure is therefore unsuitable for 

CSA trial and is in need of reform. 

 

The post-trial procedure lacks mechanisms to protect the already traumatized vulnerable 

CVSA against revenge attacks from accused persons. The post-trial procedure lacks court 

protection orders and concerns for CVSA‟s welfare after they give their evidence. The 
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lack of protective post-trial procedures predisposes CVSA to a violation of their rights to 

protection after they testify. This is inconsistent with the rights theory which promotes the 

balancing of rights of all parties in the justice process. The entire trial procedure in Kenya 

is unsuitable for CSA cases as it is inconsistent with the procedural justice framework for 

CSA trial developed by the study. 

 

The study concludes that the classic adversarial criminal trial procedure in some cases 

occasions a miscarriage of justice in CSA trial in Kenya. The evaluation of the Kenyan 

CSA trial procedure reveals that the system is inadequate in three respects: 

(i) The pre-trial procedures are not in the best interest of CVSA and fail to recognize 

the nature of CSA and vulnerability of CVSA. 

(ii) The trial procedure protects the rights of accused persons to a fair trial but lacks a 

balance with the concerns for CVSA protection. 

(iii)  The post-trial procedure does not take the welfare of CVSA into consideration 

and lacks protective orders to CVSA after they testify.  

The entire procedure is unsuitable for CSA trial and is in need of reforms to ensure justice 

for both CVSA and accused persons. 

The study concludes that: 

1. The classical adversarial criminal procedure as applied by children courts in 

Kenya is unsuitable for CSA trial.  

2. The adversarial procedure as applied by the children courts in Kenya is inadequate 

as it fails to take into account the special needs and vulnerability of CVSA. 

3. The adversarial trial procedure applied by the children courts in Kenya adequately 

protects the accused person‟s rights, but does not take into account the need to 

balance the same with the rights of CVSA.  

4. The failure to balance the rights of accused persons with the need to protect 

CVSA sometimes leads to a miscarriage of justice in CSA trials in Kenya. 

5. There is need for special procedures in CSA trials which balance the rights of 

accused persons with the need to protect CVSA so as to ensure justice to both 

parties. 

 

Kenya can learn and borrow lessons from jurisdictions which have reformed their 

adversarial procedure in CSA trial. In the next section, the study makes specific 
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administrative, policy, research and legislative recommendations to reform CSA trial 

procedure in Kenya. 

7.5 Recommendations 

In order to reform the current adversarial court system applicable in CSA cases and allow 

for child friendly procedures, the study makes the following legislative, policy, 

administrative and research recommendations;  

7.5.1 Legislative Reforms 

The National Assembly needs to effect legislative amendments as follows: 

1. The study recommends the enactment of a specific procedure in law to regulate the trial 

of CSA. This could be known as „Child Sexual Abuse Trial Procedure Act‟. The 

agencies to be involved in implementing this recommendation include The Office of the 

Attorney General – Drafting Department, The Kenya Law Reform Commission, the 

Judiciary, the Children Services Department and the National Assembly. 

2. Due to the nature of CSA and its effect on CVSA ability to testify, there is need for the 

evidential burden to be placed on the accused person to prove his/her innocence in CSA 

cases. This can be done by amending Article 50(2) (a) of the Constitution of Kenya so 

that a person charged with CSA is presumed to have committed the offence until the 

contrary is proved. Likewise Article 50(2) (i) needs to be amended so that in CSA cases 

the accused person does not remain silent but becomes obligated to help in the 

investigation of the case. In addition, Article 50(2) (l) should be amended to obligate 

accused persons in CSA cases to give evidence which they are seized of in connection 

with a matter so as to help with the search for the truth. 

3. There is need to rethink the orality principle and relax the rule against hearsay and its 

exception which have been widely criticized and cause injustice in cases of CSA. The 

hearsay rule and its exceptions are complex, artificial, technical and sometimes do serve 

to exclude substantial evidence of probative value.
1717

 The rationale for the rule is that 

reported accounts of facts are not trustworthy and therefore not the best evidence.
1718

 

The argument is that the evidence is not given on oath and therefore the truthfulness and 

accuracy of the author whose words are repeated through hearsay cannot be subjected to 
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cross-examination.
1719

 In addition, the demeanour of the author of the hearsay evidence 

cannot be observed.
1720

 

 

Whereas the rule serves an important purpose in criminal trials generally, in cases of 

CSA where CVSA retract their evidence or find difficulty in testifying, hearsay 

evidence may be more reliable than the first-hand account.
1721

 In cases where the CVSA 

is not able to testify, the hearsay evidence becomes a useful piece of probative value. In 

such cases therefore, to apply the hearsay rule in CSA cases is irrational since 

suppressing such evidence makes it hard to establish the truth as to the guilt or 

innocence of the accused. An appropriately drafted exception to the hearsay rule which 

includes documentary, videotaped or recorded evidence has the potential to ensure the 

availability of the best evidence in court where CVSA cannot or find it difficult to 

testify.
1722

 

 

There are three ways of addressing the concern about injustice caused by hearsay rule. 

The first is to formulate new hearsay exceptions for CSA. This ensures that out of court 

statements of CVSA become admissible in certain prescribed circumstances.  In 1985, the 

state of Florida in the USA enacted a detailed exception to hearsay rule in criminal cases 

where children are victims of abuse.
1723

 The exception provides that in cases where the 

CVSA is 11 years or less and testifying in court has the substantial likelihood of severe 

emotional or mental harm, then any statement made out of court by the child would be 

admissible in court.
1724

 Subsequently, many more American states enacted similar 

hearsay exceptions.
1725

 

 

Evidence of a complainant recently or promptly made by the victim of sexual assault is 

admissible in criminal prosecutions for sexual offences.
1726

 Another exception that could 

be included is spontaneous utterances made by a child shortly before or after a sexual 
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assault.
1727

 This is admissible under the Res Gestae and constitutes an exception to the 

hearsay rule.
1728

 The importance of this exception in CSA cases is strictly limited to 

contemporaneous statements. The Res Gestae doctrine is the basis of admitting statements 

concerning a contemporaneous state of mind or emotion or physical sensation.
1729

 

Therefore, a doctor who treats a CVSA should be allowed to testify in court and say what 

the CVSA said at a medical examination about the physical symptoms or state of mind of 

the child to prove that it was as a result of the sexual abuse.
1730

 

 

Another exception is where a child makes an allegation in the presence of an accused 

person and a third party that the accused person sexually assaulted the child.
1731

 If the 

accused person acknowledges the truth of the allegation by the CVSA in the presence of 

the third party then if CVSA is unable to testify, such a statement can be admissible if 

produced in evidence by the third party, in whose presence it was made.
1732

 

 

The third exception that could be introduced is the evidence of a previous identification of 

the accused person by a CVSA which may be given by another witness who was present 

and witnessed the identification in case the child is subsequently not in a position to 

testify or identify the accused person in court.
1733

 

 

The last exception can be borrowed from Tasmania. The Tasmania Evidence Act, (1910) 

at Section 81B allows documentary evidence of a statement to be admitted. The incidence 

in the documentary evidence must be fresh in the memory of the witness. This applies in 

situations where the witness recalls very well the facts of the abuse which are documented 

but the CVSA is unable to testify in court. The documentary evidence is therefore 

admissible in court either through video or audio recording. 

 

The second way of addressing the injustice caused by the hearsay rule is to amend the 

Evidence Act. There is need to amend the Evidence Act in Kenya so as to incorporate 

best practices in the trial of child abuse cases such as video recording, television link and 
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others. Likewise the amendment should include as an exception to the hearsay rule 

evidence by any person of what a CVSA may have told him or her about the abuse in 

cases where the CVSA is unable to testify in court. The Evidence Act should be amended 

to exclude the requirement of competence of witnesses which was found to lock out some 

CVSA from testifying. In Britain the law has been amended
1734

 and all witnesses 

including children are competent to give evidence so long as they understand questions 

asked by the court.  

 

In addition hearsay evidence is admissible
1735

 in Britain where the court finds that it is in 

the interest of justice to admit such evidence since failure to do so would occasion 

injustice. The Court of Appeal in England allowed the admission of statements by CVSA 

as to the colour of her attacker and an out of court confession
1736

 by a third party to the 

crime which the accused person was charged with.
1737

 Kenya needs to amend the 

Criminal Procedure Code and the Evidence Act so as to include similar provisions to 

safeguard the interests of CVSA.  

 

The third way of addressing injustice in CSA matters caused by the orality principle is to 

expand or revise the existing exceptions to the hearsay rule under the Evidence Act. Part 

IV of the Evidence Act should be amended to include a section which provides for the out 

of court statements by CVSA in CSA cases. In addition, Part I of the Evidence Act should 

be amended to shift the burden of proof to the accused person in CSA cases. The 

Evidence Act should provide that courts should take cognizance of the effect of PTSD on 

CVSA‟s ability to testify in CSA cases. 

 

4. There is need to amend the Criminal Procedure Code so as to regulate cross examination 

of CVSA in cases where such cross examination may cause trauma to CVSA or to have 

such cross examination conducted under the direction of the trial court. Similarly the 

study proposes that instead of direct cross examination of CVSA by the accused 

persons/advocates, in all CSA trials, the court should appoint intermediaries as provided 

by Section 31(2) of the Sexual Offences Act. This does not in any way violate the right of 
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the accused persons to cross examination. In addition, there is need to develop 

regulations to moderate cross examination of CVSA in CSA cases as already discussed in 

chapter five. 

 

5. The study recommends a  paradigm shift away from the classical adversarial legal system 

towards a hybrid legal system that blends positive features that protect the accused 

persons with positive aspects of the inquisitorial system that protect CVSA such as the 

fact finding role of a judicial officer as happens at the ICC. In such a system, the judicial 

officer (Magistrate/Judge) plays a fact finding role in the case as opposed to a passive role 

in the current children court procedures under the adversarial legal system. This proposal 

will help to build confidence of CVSA in the court system. Further it has the ability to 

enable the magistrates play an active role in protecting CVSA from adversarial cross 

examination by accused persons/advocates.  

6. In order to ensure that CSA trial is fair to both accused persons and CVSA, there is need 

to amend Article 25(c) of the Constitution of Kenya by providing an exception that in 

CSA cases, the accused person‟s right to fair trial can be limited. Subsequently, the right 

to cross examination, the right to confrontation, publicity of the trial, presumption of 

innocence and the right to remain silent should be limited in CSA trials.  

 

The study recommends a balancing of the accused person‟s right to a fair trial and the 

CVSA‟s right to equal protection by the law, protection from discrimination, preservation 

of their dignity, privacy, access to justice and upholding of the paramount principle of the 

best interest of children in matters affecting them.  In this regard, the study proposes a 

specific procedure for CSA trial along the lines of the procedural justice framework for 

CSA trial developed by the study under chapter three. The study therefore develops and 

presents a draft bill for CSA trial to be known as The Child Sexual Abuse Trial Procedure 

Act as presented below.  
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THE CHILD SEXUAL ABUSE PROCEDURE DRAFT BILL 

ARRANGEMENT OF ARTICLES 

 

PREAMBLE 

PART I 

 

                                                          DEFINITIONS 

 

PART II 

GENERAL PROVISIONS ON ASSISTANCE TO CHILD VICTIMS OF SEXUAL 

ABUSE 

 

PART III 

ASSISTANCE TO CVSA DURING THE CRIMINAL JUSTICE PROCESS 

A-General Provisions 

B-Assistance to CVSA during Pre-Trial stage 

C-Assistance to CVSA during the Trial stage 

D-Post-Trial assistance to CVSA 

 

PART IV 

MISCELLANEOUS 

 

Considering the recognition of children as vulnerable members of society and in 

need of special protection of their rights as provided by the Bill of Rights under the 

Constitution of Kenya which was promulgated on the 27
th

 August 2010, 

 

Considering the vulnerability and emotional, physical, psychological and mental 

under development  of children as recognized by the United Nations Guidelines on 

Justice in Matters Concerning Child Victims and Witnesses of Crime (2005) 

 

Recognizing the provisions of the Sexual Offences Act 2006 in respect of measures to 

protect victims of sexual violence generally,  



 

374 

Bearing in mind the rights of accused persons to a fair trial which includes child 

sexual abuse trials as provided by the International Covenant on Civil and Political 

Rights, 

 

Recognizing the existing imbalance in child sexual abuse trials between the rights of 

accused persons and the rights of child victims of sexual abuse in the trial process, 

 

Recognizing the need to strike a balance between the rights of accused persons to a 

fair trial and the need to protect child victims of sexual abuse during the trial of 

child sexual abuse, 

 

Considering the principles of non-discrimination, the right to participation and 

expression of views by children in matters that affect them and the right of every 

child to have his/her best interests given paramount consideration as provided by 

the United Nations Convention on the Rights of the Child and the African Charter 

on the Rights and Welfare of Children as domesticated by the Children Act 2001, 

 

Bearing in mind the following rights of any victim of crime as provided by the 

United Nations Declaration of Basic Principles of Justice for Victims of Crime and 

Abuse of Power (1985) 

a) The right to be treated with dignity and compassion 

b) The right to be protected from any form of discriminatory treatment 

c) The right to information as to what to expect and what is expected of the 

victim by the criminal process, his/her role in the process and general 

information as to the progress of the case at each stage 

d) The right to be heard and express their views and concerns 

e) The right to effective assistance in the criminal process 

f) The right to privacy 

g) The right to be protected from hardships during the justice process 

h) The right to special protective measures 

i) The right to reparation 

Recognizing the importance of special protective measures for child victims of 

sexual abuse that enable them to narrate the intimate details of the abuse in court to 

assist in the truth seeking process, 
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Appreciating that the goal of criminal justice process has shifted from the 

traditional focus of establishing the guilt/innocence of the accused person to one that 

not only safeguards the rights of the accused persons but also protects the rights and 

concerns of victims of crime, 

 

Recognizing that procedural justice which is the measure of a fair trial dictates that 

the trial must be fair to both accused persons and victims of crime, 

1. This Act may be cited as the „Child Sexual Abuse Procedure Act.‟ 

2. The Act shall apply in all trial procedures involving child sexual abuse. 

3. It shall come into effect upon publication in the official Kenya Gazette by the 

Minister responsible for matters concerning Justice. 

 

PART I –DEFINITIONS 

For the purposes of this Act, the following definitions shall apply: 

 

“Child” Has the same meaning as in the Children Act 2001 and refers to anyone below 

the age of 18 as at the time of the offence of child sexual abuse. 

“Child Sexual Abuse (CSA)” has the same meaning as defined by the Children Act 

2001. 

“Court” refers to any court handling child sexual abuse trial at any level and includes the 

subordinate courts, the High Court, the Court of Appeal and the Supreme Court, including 

any tribunal set up to deal with any aspect of CSA. 

“Child Victim of Sexual Abuse (CVSA)” means a person under the age of 18 who is a 

victim of child sexual abuse. 

“Professionals” mean persons who, in the course of their work, are in contact with 

CVSA or are responsible for addressing the needs of children in the justice system and to 

whom this Act is applicable. This includes but is not limited to the following; CVSA 

advocates and support persons, child protection service practitioners, child welfare 

agency staff, defence lawyers, staff of agencies concerned with matters of domestic 

violence, prosecutors, medical  and mental health professionals and personnel, 

magistrates and judges, court staff, law enforcement officials, probation officers, children 

officers, social workers. 

“Justice Process” includes detection of child sexual abuse, the reporting and 

investigation, prosecution, trial and post-trial procedures regardless of whether the case is 
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handled by ordinary subordinate courts, the children court or the informal methods of 

dispute resolution before the matter is filed in court. 

“Child Sensitive” means an approach that that gives primary consideration to CVSA 

rights to protection and that takes into account CVSA individual needs and views. 

“Support Person” means a specially trained person designated to assist CVSA 

throughout the justice process in order to prevent the risk of duress, re-victimization or 

secondary victimization. 

“Guardian” means a person who has been formally recognized as responsible for 

looking after the interest of CVSA where the parents do not have parental responsibility 

or are dead. 

“Guardian ad litem” has the same meaning as defined by the Children Act 2001 and 

means a person appointed by the court to protect the interests of CVSA in proceedings 

affecting his/her interests. 

“Secondary victimization” victimization that occurs not as a direct result of sexual 

abuse, but through the response of institutions and individuals that handle CVSA after the 

abuse. 

“Re-victimization” means a situation in which CVSA suffers more than one incident of 

any form of abuse over a short period of time. 

 

PART II -GENERAL PROVISIONS ON ASSISTANCE TO CVSA 

Article 1 Best interest of the child 

Every CVSA has the right to have his/her best interests given primary consideration, 

while safeguarding the rights of an accused person in a child sexual abuse trial. 

Article 2 General Principles 

1. A CVSA shall be treated without discrimination of any kind, irrespective of the CVSA 

or his/her parents/guardian‟s race, colour, religion, belief, age, family status, culture, 

language, ethnicity, national or social status/origin, citizenship, gender, sexual 

orientation, political or other opinions, any disabilities, status of birth, property or any 

other conditions. 

2. CVSA shall be treated in  a caring and sensitive manner that respects his/her dignity 

throughout the legal process, taking into account his/her personal situation and 

immediate and special needs, age, gender, disabilities if any and the level of maturity. 
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3. Any interference in the private life of CVSA shall be limited to the minimal level 

necessary only as may be defined by any law in order to ensure high standard of 

evidence and a fair and equitable outcome of the trial as a whole. 

4. CVSA shall have their privacy respected and protected. 

5. Any information that may lead to the identification of CVSA shall not be published 

without the express permission of the court in consultation with the guardian ad litem/ 

parent of the CVSA and where the CVSA can express his/her view, such opinion must 

be respected. 

6. CVSA shall have the right to express his/her views/opinion and belief freely in his/her 

own words, and shall have the right to contribute to decisions affecting his/her life, 

including those taken in the course of the justice process. 

 

Article 3 Duty to report Child Sexual Abuse 

1. Teachers, doctors, social workers and other professionals working with children shall 

have a duty to notify the law enforcement authority of any suspicions of child sexual 

abuse upon any reasonable cause to believe that a child may be a victim of child sexual 

abuse. 

2. The persons referred to in paragraph I of this Article shall assist CVSA to the best of 

their abilities until the CVSA is provided with the appropriate professional assistance. 

3. The duty to report CSA as established in paragraph1 of this Article supersedes any 

obligations of confidentiality, except in the case of lawyer-client confidentiality. 

 

Article 4 Protection of Child Victims of Sexual Abuse from contact with accused 

persons 

1. Any person convicted of any offence against a child shall not be eligible to work in a 

child service institution or agency providing services to children such as courts, 

hospitals, schools, police stations, children department just to mention a few. 

2. Institutions or agencies providing services to children shall take appropriate measures 

to ensure that those charged with CSA do not come into contact with CVSA. 

3. For the purposes of paragraph 1 and 2 of this Article, the Minister for the time being 

responsible for children‟s services shall develop regulations in respect of 

a) A definition of qualifying offences against children which if anyone is convicted of, 

that person should not be allowed to come into contact with children. 

b) A definition of institutions and agencies providing services to children. 
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c) Measures to be taken by institutions and agencies offering services to children to 

ensure that persons charged with CSA do not come into contact with CVSA. 

4. The trial court in which a CSA case is filed shall issue an order preventing such 

accused persons from coming into contact with the CVSA in every respective case. 

5. Anyone who knowingly violates paragraphs 1, 2 and 4 of this article shall be guilty of a 

criminal offence and shall be liable upon conviction to a term of imprisonment not 

exceeding twelve months or to a fine of Kenya Shillings One Hundred Thousand or to 

both. 

 

Article 5 Child Victim of Sexual Abuse Protection Unit 

1. A Child Victim of Sexual Abuse Protection Unit is hereby established as a unit within 

the Witness Protection Agency under the Witness Protection Act 2006. 

2. The Unit shall comprise of the following; 

a) A person who qualifies as a judge of the High Court of Kenya. 

b) A representative of the office of the Director of Public Prosecutions. 

c) A representative of the police. 

d) A representative of the Ministry responsible for children services. 

e) A representative of the Ministry responsible for health and mental services. 

f) A representative of the Ministry responsible for social services. 

g) A representative of the Law Society of Kenya specialized in cases involving 

children. 

h) A representative of registered victim support organizations. 

i) A representative of the Ministry of Education. 

j) A representative from the Ministry of Finance. 

k) One person co-opted by the unit based on extensive experience in children issues. 

3. The members of the unit shall be appointed by the Minister responsible for justice 

matters. 

 

Article 6 Functions of the Child Victim of Sexual Abuse Protection Unit 

1. It shall formulate national policies on CSA and the treatment of CVSA. 

2. It shall recommend relevant preventive and protective programs and submit to relevant 

public agencies for implementation. 

3. It shall promote and coordinate the services of institutions that provide services to 

CVSA. 
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4. It shall monitor the implementation of child friendly procedures in CSA at the 

investigation, trial and post-trial stages, including legal representation, placement, and 

establishment of such procedures which are not in existence. 

5. It shall make relevant recommendations to relevant ministries/government agencies on 

necessary regulations in CSA cases. 

It shall establish guidelines for the establishment of mechanisms for reporting CSA. 

6. It shall establish guidelines for the training of professionals working with CVSA. 

7. It shall initiate research on matters relating to CSA. 

8. It shall be responsible for the dissemination of information on CSA and CVSA 

amongst individuals and institutions offering services to CVSA. 

9. It shall be responsible for the publication of annual reports on the performance of 

institutions which are subject to this Act.  

 

Article 7 Confidentiality 

1. In addition to any existing legal protection of the privacy of CVSA in accordance with 

Article 3 paragraph 3 of this Act, all persons working with CVSA and all members of 

the CVSA Protection Unit established under Article 5 of this Act shall maintain the 

confidentiality of all information on CVSA that they may come across in the 

performance of their duty towards CVSA. 

2. Anyone who violates paragraph 1 of this Article shall be guilty of an offence and shall 

be liable to imprisonment for a term not exceeding twelve months or a fine of One 

hundred Thousand Kenya Shillings or both. 

Article 8 Training 

1. Professionals working with CVSA shall undergo appropriate training on issues related 

to CSA and CVSA. 

2. Where possible, the CVSA Protection Unit developed under Article 5 of this Act shall 

develop and publish training curricula for professionals working with CVSA. Such 

training shall cover the following areas of concern; 

a) Relevant human rights norms, standards and principles, including the rights of the 

child. 

b) Principles and ethical duties related to the performance of their functions. 

c) Signs and symptoms that indicate that a child has been sexually assaulted. 

d) Crisis assessment skills and techniques, especially for making referrals, with an 

emphasis placed on the need for confidentiality. 
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e) The dynamics and nature of violence against children and the impact and 

consequences, including negative psychological and physical effects of child abuse. 

f) Special measures and techniques to assist CVSA in the justice process. 

g) Information on children‟s developmental stages as well as on cultural and age 

related linguistics, ethnic, religious, social and gender issues in reference to CSA. 

h) Appropriate adult-child communication skills, including a child-sensitive approach. 

i) Interview and assessment techniques that minimize distress or trauma to CVSA 

while maximizing the quality of information received from CVSA, including skills 

to deal with CVSA in a sensitive, understanding, constructive and re-assuring 

manner. 

j) Methods to protect preserve and present evidence in CSA cases. 

k) The roles of each professional and methods used by each professional in relating to 

CVSA. 

 

CHAPTER III-ASSISTANCE TO CVSA DURING THE JUSTICE PROCESS 

A-General Provisions 

Article 9 Right to be informed 

1. A CVSA, his/her parent/guardian/lawyer or support person, if designated, or other 

appropriate person designated to provide assistance to CVSA shall be contacted upon 

the CVSA‟s first contact with the justice process. Throughout the process they shall be 

promptly kept informed of the progress of the case by the authority responsible for the 

stage at which the case is at any given time. In particular, they shall be informed of the 

following to the extent that is feasible and appropriate; 

a) Procedures of the investigation/prosecution process, including the role of CVSA as 

victims and witnesses, the importance, timing and manner of testimony and the ways 

in which interviews are to be conducted at every stage of the justice process. 

b) Existing support mechanisms for CVSA when making a complaint at the police station 

and mechanisms available at the court during the testimony, including availability of a 

lawyer for legal services to CVSA. 

c) Specific places and times of hearings and any other relevant specific events. 

d) Existing mechanisms for the review of decisions affecting CVSA. 

e) Relevant rights of CVSA according to the Children Act, the Sexual Offences Act, the 

United Nations Convention on the Rights of the Child and the Guidelines and 
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Declarations of Basic Principles of Justice for Victims of Crime and Abuse of Power 

adopted by the General Assembly. 

In its resolution  40/34 of 29 November1985 and the United Nations Guidelines on 

Justice in Matters Concerning Child Victims and Witnesses of Crime (2005) adopted  by 

the United Nations Economic and Social Council in its resolution  2005/20 of 22
nd

  July 

2005. 

g) Existing opportunities to obtain reparation from the accused person or the state either 

through the same criminal process, alternative civil proceedings or through other 

processes. 

h) Availability and functioning of any restorative programs or schemes. 

i) Availability of health, psychological, social and other relevant services and the means 

of accessing such services which include emergency financial support if available. 

j) The progress and disposal of the specific case, including apprehension, custodial status 

of the accused person, prosecutorial decision, and relevant post-trial development and 

outcome of the case. 

 

Article 10 Legal Assistance 

 A CVSA shall be assigned a lawyer by the state free of charge throughout the justice 

process. Such  assignment shall be made by the court from a list of lawyers specialized in 

children matters to be maintained by the CVSA Protection Unit, upon the request of the 

CVSA, his/her parent/guardian, support person or by the court on its own motion if the 

court considers such assignment to be in the best interest of CVSA. 

 

Article 11 Protective Measures 

At any stage in the justice process where the safety of CVSA is deemed to be at risk, the 

CVSA Protection Unit shall arrange to have protective measure put in place for CVSA, 

The measures shall include but not limited to the following; 

a) Avoiding direct face to face contact between the accused person and CVSA at any 

point in the justice process. In this respect, the court shall on application by the CVSA 

lawyer, support person or parent/guardian of CVSA issue such restraining orders as to 

ensure the safety of CVSA from contact with the accused. 

b) At the time of granting bail to the accused person, the court may if the situation calls 

for it and if it is proved that the accused person has attempted or succeeded in 
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intimidating/interfering with CVSA, order that the bail is granted on condition that the 

accused person does not get into contact with CVSA. 

b) Protection order for CVSA and non-disclosure of CVSA whereabouts for safety 

reasons. 

c) Other protective orders for CVSA as deemed appropriate by the court, on the advice of 

the lawyer, support person and CVSA parent/guardian. 

 

Article 12 Language, Interpretation and other Special Assistance Measures 

1. The court shall ensure the use of simple language comprehensible to CVSA during the 

proceedings in which CVSA testify. 

2. Where CVSA need an interpreter, the same shall be provided by the court and 

interpretation conducted into a language understood by CVSA. 

3. Any special assistance measures required by CVSA in order to testify or participate in 

the proceedings in any manner at any stage of the justice process shall be provided so 

long as the accused person is granted adequate and appropriate opportunity to 

challenge any evidence against him/her. 

B-Assistance to CVSA during Pre-Trial stage/Investigation 

The provisions of this Article shall apply to all agencies/institutions involved in the 

investigation of CSA. 

 

Article 13 Specially trained investigator 

1. An investigator specially trained in dealing with CSA shall be appointed by the 

Inspector General of Police to guide the interview of CVSA, using child-sensitive 

approaches. 

2. The investigator shall, to the extent possible, avoid repetition of the interview during 

the justice process in order to prevent secondary victimization of CVSA. 

3. The interview of CVSA shall take place in any other place suitable to CVSA, other 

than the police station. Such places shall include but not limited to CVSA home, a 

children‟s home or hospital. 

4. Neither the accused person nor his/her counsel shall be present in the same room as the 

CVSA at the time of interview, but they may follow the proceedings from a different 

room through video-link. 

5. The Chief Justice shall develop regulations under which such videotaping of CVSA 

shall be carried out. 
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6. Where the videotaping of CVSA interview is carried out under the required rules as 

developed by the Chief Justice, the video tape shall be admissible in evidence in 

addition to CVSA court testimony or without hearing CVSA in court, so long as the 

accused person is given adequate opportunity to challenge the evidence. 

7. The accused person/counsel may challenge the evidence during the interview of CVSA 

from a different room by putting questions to CVSA through the interviewer or the 

questions may be put to CVSA at a later date after accused person watches the 

videotaped interview. In either case, the accused person must not put any questions to 

CVSA directly. 

Article 14 Medical examination and the taking of bodily samples 

1. A CVSA shall be subjected to medical examination or to the taking of a body sample 

only if the following conditions are met; 

a) CVSA guardian/parent/support person is present, unless CVSA decides otherwise. 

b) Written authorization has been provided by the court, a senior police officer or the 

prosecutor where there is reasonable ground to believe that such examination or 

taking of bodily fluids is necessary. 

2. At any time in the investigation process, if there is doubt as to the health or mental 

condition of CVSA, the investigator shall ensure a comprehensive medical 

examination by a physician as soon as possible. 

3. Following such examination, the investigator shall use its best endeavors to ensure that 

CVSA receives such treatment as recommended by the physician, including where 

necessary, admission to hospital. 

4. All interviews with CVSA at pre-trial stage must be videotaped to preserve the quality 

of evidence and may be used at trial in addition to or where CVSA is unable to testify 

due to age or other factors. 

Article 15 Support Person 

Right from the onset of the investigation and throughout the entire justice process, CVSA 

shall be supported by a person with training and professional skills to communicate with 

and assist CVSA of different ages and backgrounds in order to prevent the risk of duress, 

re-examination and secondary victimization. 

Article 16 Designation of a support Person 

1. The investigator shall inform the CVSA Protection Unit of the intention to invite 

CVSA for an interview and shall ask for the designation of a support person. 
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2. The support person shall be designated by the CVSA Protection Unit in consultation 

with CVSA and the parent/guardian in respect to the gender of the support person to be 

designated. 

3 The support person shall be given adequate time to bond with CVSA before the first 

interview takes place. 

4. When inviting CVSA to the interview, the investigator shall inform CVSA and the 

support person of the time and place of the interview. 

5. All interviews of CVSA SHALL take place in the presence of the support person. 

6. The CVSA Protection Unit shall ensure the continued relationship between the support 

person and CVSA to the greatest extent possible. 

7. The CVSA Protection Unit shall monitor the work of the support person and assist 

him/her deliver the necessary service. 

8. In case the support person fails to perform the stipulated duties under this Act, the 

CVSA Protection Unit shall designate a replacement support person after consultation 

with CVSA and parents/guardian. 

 

Article 17 Functions of the Support Person 

The functions of the support person shall include but not limited to the following; 

a) Provision of general emotional support to CVSA. 

b) Provision of assistance in a child-sensitive manner to CVSA during the entire justice 

process. Such assistance may include measures to alleviate the negative effects of CSA 

on CVSA, measures to assist CVSA in carrying out his/her daily life and measures to 

assist CVSA in dealing with administrative matters arising from the circumstances of 

the case. 

c) Advice the CVSA Protection Unit whether therapy or counseling is necessary. 

d) Liase and communicate with CVSA parents/guardians/family/friends/lawyer as may be 

appropriate. 

e) Inform CVSA of the composition of the investigating team, trial team and other issues 

related to the trial. 

f) Discuss with the lawyer representing CVSA or in the absence of such lawyer, the court, 

CVSA guardian/parents, the different options available for CVSA to give evidence, 

such as video recording and other measures that safeguard the best interest of CVSA. 

g) Together with the lawyer representing CVSA, the support person shall discuss with the 

police, court, prosecutor the appropriateness of any protective orders. 
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h) Request the court to issue any special protective measures as necessary. 

 

Article 18 Information to be Provided to the Support Person 

In addition to information to be provided under Article 9 of this Act, at all stages of the 

justice process, the support person shall be kept informed of  

a) The charge against the accused person. 

b) The relationship between the accused person and CVSA. 

c) The custodial status of the accused person. 

 

Article 19 Functions of the Support Person in case of the Release of Accused Person 

1. Where the accused person has been in custody and is released from such custody, the 

court making the release order must notify the support person of such release. 

2. The support person shall upon receiving such information on the release of the accused 

person inform the CVSA parents/guardians and together with the lawyer for CVSA 

apply for appropriate protection orders to CVSA if necessary. 

 

C-Assistance to CVSA during the Trial stage 

Article 20 Reliability of CVSA Evidence 

1. A CVSA is deemed to be a capable witness unless proved otherwise through a 

competency examination administered by the court in accordance with Article 21 of 

this Act. CVSA testimony shall therefore not be presumed to be invalid or 

untrustworthy by reason only of CVSA age provided that CVSA age and maturity 

allow the giving of intelligible and credible testimony. 

2. For the purpose of this section (C-The Trial Phase) a CVSA testimony includes 

testimony given with technical communication aids or through the assistance of an 

expert specialized in understanding and communicating with children. 

3. The weight given to the evidence of CVSA shall be in accordance with CVSA age and 

maturity. 

4. Irrespective of whether or not a CVSA will testify, he/she shall have an opportunity to 

express his/her personal views and concerns on matters related to the case, his/her 

involvement in the justice process in particular his/her safety with respect to the 

accused person, his/her preference to testify or not and the manner in which the 

testimony is to be given, any other relevant matter affecting him/her. Where CVSA 
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views are not accommodated, CVSA shall be given clear reasons as to why the views 

were not taken into account. 

5. A CVSA shall not be required to testify against his/her own will or without the 

knowledge of the parents/guardians who shall be invited to accompany CVSA except 

in the following circumstances; 

a) The parent/guardian is the person accused of sexually abusing the CVSA. 

b) The CVSA does not wish to be accompanied by the parent/guardian. 

c) It is not in the best interest that the CVSA be accompanied by the parent/guardian. 

 

Article 21 Competency Examination of CVSA 

1. A competency examination of CVSA may be conducted only if the court determines 

that there are compelling reasons to do so which shall be recorded by the court. The 

best interests of CVSA shall be a paramount consideration in deciding whether or not 

to conduct a competency examination of a CVSA. 

2. The competency examination is aimed at determining whether or not CVSA is able to 

understand questions that are put to him/her in a language that he/she understands and 

the importance of telling the truth. The age of CVSA alone is not a compelling reason 

to conduct a competency examination. 

3. The court may appoint an expert for the purpose of conducting the competency 

examination. Only the following people shall be present at the competency 

examination of CVSA; 

a) The magistrate or judge. 

b) The prosecutor. 

c) The lawyer for CVSA. 

c) The support person. 

d) The defence lawyer. 

f) Any other persons including CVSA parents/guardians, guardian ad litem, whose 

presence is in the opinion of the court necessary for CVSA welfare. 

4. Where the court does not appoint an expert, the competency examination shall be 

conducted by the trial magistrate/judge on the basis of questions submitted to court by 

the public prosecutor and the defence lawyer for that purpose only. 

5. The questions shall be asked in a child-sensitive manner appropriate to the age and 

developmental level of the CVSA. The questions shall not be related to the issues 
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involved at the trial. The questions must focus on determining the ability of CVSA to 

understand simple questions and answer them truthfully. 

6. Psychological or psychiatric examination to assess the competency of CVSA shall not 

be ordered unless compelling reasons to do so are demonstrated. 

7. A competency examination shall be recorded by the court and shall not be repeated. 

 

Article 22 Oath 

1. CVSA who understands the consequence of taking an oath may testify under oath. 

2. If CVSA does not understand the consequence of taking an oath, the court shall 

exercise its discretion to allow the CVSA to testify upon undertaking by CVSA to tell 

the truth. 

3. No CVSA may be denied the opportunity to testify only on the basis of not 

understanding the nature of an oath. 

4. A CVSA shall not be prosecuted for giving false testimony. 

 

Article 23 Designation of a Support Person during the Trial 

1. Before summoning CVSA to testify in court, the trial magistrate/judge shall verify that 

the CVSA is already receiving the necessary assistance from a support person. 

2.If no support person has been designated to CVSA by the time he/she is required to give 

evidence in court, the magistrate/judge shall, in consultation with the CVSA Protection 

Unit appoint a support person to assist CVSA during the trial . 

3. The court must in such cases give the support person adequate time to bond with 

CVSA and familiarize him/her with the case. 

4. The trial magistrate/judge shall inform the support person of the date and venue of the 

trial. 

 

Article 24 Waiting Areas 

1. There shall be a waiting area for CVSA different from adult waiting room. 

2. The court shall ensure that CVSA waiting area is equipped appropriately and is child-

friendly. 

3. CVSA waiting area shall not be visible to or accessible by accused persons. 

4. Where necessary, the court shall ensure that CVSA wait in a different location away 

from the courtroom and invite them to court at the time of taking their testimony. 
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5. In order to minimize anxiety to CVSA, the court shall reduce the waiting period by 

prioritizing the taking of CVSA testimony. 

 

Article 25 Emotional Support for CVSA 

1. In addition to CVSA parents/guardian, lawyer or other appropriate person designated to 

provide assistance to CVSA; the court shall allow the support person to accompany 

CVSA throughout the trial in order to reduce anxiety and or stress to CVSA. 

2. The court shall inform the support person that he/she may ask for recess whenever it 

becomes necessary in the interest of CVSA. 

3. When it appears to the court that it is in the best interest of CVSA for anyone to be 

excluded from the testimony of CVSA, the court shall make such order. 

 

Article 26 Courtroom Facilities 

1. The trial magistrate/judge shall ensure that the courtroom arrangement and facilities are 

appropriate, adequate and suitable for the taking of CVSA testimony. These may 

include but not limited to a conference table court- set up, elevated seats for CVSA and 

any other requirements. 

2. The courtroom arrangement must ensure that CVSA sit next to the parent, guardian and 

support person or CVSA lawyer during the court proceedings. 

3. There shall be provided a one-way glass screening witness protection box to shield 

CVSA away from accused persons as they testify, but it must be such as to allow the 

accused person to see the CVSA  and hear his/her testimony. 

 

Article 27 Examination –in –chief, Cross-Examination and Re-examination. 

1. Where there appears to be difficulty in CVSA giving oral evidence, the court shall 

consider measures stipulated in Article 28 in admitting CVSA evidence so long as 

the accused person is given adequate and appropriate opportunity to challenge the 

evidence of CVSA. 

2. Where applicable and with due regard to the rights of the accused person, the trial 

magistrate/court shall not allow cross-examination of CVSA by the accused 

person. 

3. Such cross-examination may be undertaken by the defence lawyer under the 

supervision of the trial court. The defence shall submit the questions for re-
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examination to the court and the court may either ask the CVSA to respond to the 

questions or allow the defence counsel to ask the questions to the CVSA. 

4. The trial magistrate/judge has a duty to protect CVSA from any intimidating, 

embarrassing or unnecessary cross-examination by the defence counsel. The role 

of the trial judge/magistrate in child sexual abuse trial is therefore one of an active 

arbitrator in balancing the rights of accused persons and protection of CVSA as 

opposed to the passive umpire. 

5. Re-examination must be limited to matters that need clarification by CVSA only. 

6. Where necessary, the court shall examine CVSA in court as part of the truth 

seeking process for purposes of clarity of issues. Such examination by the court 

must however balance the interest of CVSA and the rights of accused persons to a 

fair trial. 

 

Article 28 Measures to protect the privacy and well-being of CVSA 

Article 28(1) Presumption as to Child Sexual Abuse 

Where a person is prosecuted for the offence of Child Sexual Abuse or aiding or 

attempting to commit the offence under the Sexual Offences Act of 2006, Children Act of 

2001, the Penal Code or any other law, the court shall presume that such person has 

committed the offence unless the contrary is proved. 

Article 28(2) The court, acting on its own, or at the request of CVSA, parents, guardians, 

support person, lawyer or any other person designated to take care of the interests of 

CVSA, may issue any of the following protective orders so as to protect the privacy, 

physical and mental well-being of CVSA and to prevent undue distress and secondary 

victimization; 

a) Expunge from the public records any names, addresses, workplaces, professions 

or any other information that could lead to the identity of CVSA. 

b) Forbid the defence lawyer from revealing the identity of CVSA or disclosing any 

material information that may lead to CVSA identity. 

c) Order the non-disclosure of any records that identify CVSA until such time as the 

court finds it appropriate do otherwise. 

d) Assign a pseudonym or a number to CVSA in which case the full names and date 

of birth of CVSA shall be revealed to accused person within reasonable period to 

enable him/her prepare the defence. 
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e) Take measures to conceal physical features of CVSA while giving evidence so as 

to prevent distress or any harm to CSA. It such cases, CVSA may testify; 

i. Behind an opaque shield. 

ii. Use of image/voice alteration. 

iii. Through examination at a different place from the courtroom, transmitted 

live to court by means of closed circuit television. 

iv. By way of video-taped examination of CVSA prior to the hearing at 

investigation stage, attended by defence counsel who has opportunity to 

put questions to CVSA either at that time of video-taping the evidence or 

at a later date. 

v. Through a qualified and appropriate intermediary, especially in cases of 

CVSA with special needs such as hearing, sight, speech and mental 

disability. 

f) Holding closed court sessions in private chambers. 

g) If CVSA refuses to give testimony in the presence of accused persons, or 

circumstances show that the presence of accused persons will intimidate CVSA 

and affect CVSA ability to testify and tell the truth, the court may order the 

accused persons to leave the court, but the defence lawyer must be present to 

ensure the evidence of CVSA is challenged and defence right to confrontation is 

effectively safeguarded. 

h) Allow recess during the testimony of CVSA. 

i) Scheduling hearings at times and days convenient and appropriate to the age and 

maturity of CVSA. 

j) Taking any other measures necessary to ensure CVSA testimony is admissible 

while taking into account the best interest of CVSA and the balance required with 

the rights of accused persons. 

 

D-Assistance to CVSA in the Post-Trial Period 

At the time of passing the sentence or acquitting the accused person, the court shall, 

where necessary make such protective orders as may be necessary to secure the safety and 

wellbeing of CVSA, in particular, the protection from accused person. 

Where necessary CVSA shall through a court order continue to receive support in terms 

of counseling; emotional and any other necessary services from the CVSA Protection 

Unit until such time that CVSA is able to fully cope with the effect of the abuse. 
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Article 29 Right to Restitution and Compensation 

1. Where the accused person is found guilty, the court shall assess any damage and 

injuries to CVSA and his/her property and order taking into account any bodily 

harm and psychological, emotional and mental consequences suffered by CVSA 

in assessing the amount of  restitution and compensation which shall be payable 

by the state to CVSA. 

2. Having paid CVSA the restitution and compensatory amount, the state shall 

recover the same from the accused person. 

 

Article 30 Information about the Release of Accused Person from Prison 

Where a person convicted of child sexual abuse is imprisoned, at least one month before 

his/her release, the prison authority shall inform the CVSA Protection Unit that shall get 

in touch with the CVSA and make any arrangements as to the safety of CVSA where 

necessary in consultation with CVSA and the family, especially in cases of incest to 

protect CVSA from any likely revenge attack by the ex-convict. 

 

PART IV-MISCELLANEOUS 

Article 31 Conflicts between this Act and any other procedural law in respect of 

children 

This Act supersedes any other law on judicial procedure in matters involving children. 

 

Article 32 Appeals 

Any appeals arising from court decisions in respect of any matter under this Act may be 

filed at the High Court. 

 

Article 33 Review of this Act 

This Act shall be reviewed from time to time so as to ensure it is in conformity with 

international standards of procedure in matters involving children in the administration of 

justice. 
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7.5.2 Policy Reform 

The study makes the following policy recommendations; 

1. The Ministry for the time being in charge of justice matters to develop and implement 

policy guidelines on the trial of CSA cases to all criminal justice agencies which need to 

work as one system in order to take the evidence of CVSA at the earliest time possible. 

This would address the existing gap created by the independent workings of different 

criminal justice agencies namely; The Judiciary, Director of Public Prosecution Office, 

Children‟s Department, The Court, the Law Society of Kenya and the Probation 

Department. 

 

The study recommends the establishment of a One Stop Psychosocial Support Service 

Center (PSSC) for CVSA to receive all the necessary services away from the police 

station. Such a center would ensure that the police carry out the investigation and record 

the CVSA statement from the center. Counseling services may also be availed to CVSA 

at the same center where medical attention and other psychosocial support services would 

be made available.  

 

2. The Director of Public Prosecution should develop and implement policy guidelines for 

the prosecutions of child sexual abuse cases with particular emphasis on victim centered 

approach to detection, investigation and prosecution as well as post-testimony measures 

to safeguard the interest and welfare of CVSA. As a prosecution policy, CSA cases 

should be prosecuted by state counsel specially trained and skilled in child sexual abuse 

matters. There should be one such prosecutor per case without changing from one 

prosecutor to another in one case. In addition, there should be a special prosecutor who 

ensures and oversees detailed pre-trial investigation of CSA in line with the inquisitorial 

pre-trial procedure. 

 

3. The Ministry for the time being in charge of gender, children and social development 

should develop a child sexual abuse policy guideline on the treatment of CVSA which 

should include social, emotional, psychological and spiritual support services right from 

the detection of the sexual abuse through to the court system and after the CVSA testify 

so as to ensure follow-up measures until the CVSA overcome the problems caused by the 

abuse. 
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4. There is need to establish a multidisciplinary CSA prevention committee. The committee 

should comprise of experts from several related disciplines relevant in this area. Members 

of the committee should meet regularly and discuss areas of co-operation in order to 

enhance CVSA‟s participation in the legal process. Such experts should include lawyers, 

doctors, child rights advocates, psychiatrists, psychologists, sociologists, social workers, 

teachers, parents, guardians, policy makers, civil society, academicians and researchers.  

7.5.3 Administrative Reforms 

The following administration recommendations can be taken by the specific government 

departments; 

1. Effective and Efficient Service Delivery in CSA Cases 

Several steps have been undertaken by the Judiciary under the Judiciary Transformation 

Framework
1738

 to improve services to the members of the public. The transformation 

framework lists its mandate as:  

a. Expeditious administration of justice to all irrespective of status. In this respect 

CVSA, just like accused persons are entitled to expeditious disposal of cases 

without unnecessary and undue delays. 

b. Administration of justice without undue regard to procedural technicalities. This 

mandate is directly relevant to the study whose findings may assist the judiciary in 

achieving this mandate. 

c. Protect and promote the purpose and principle of the Constitution of Kenya. The 

preamble of the Constitution recognizes values of human rights, equality, social 

justice and the rule of law. Also recognized in the preamble is the commitment to 

the protection of the wellbeing of all citizens. The Bill of rights under the 

Constitution provides under Article 53(2) that children‟s best interest is of 

paramount importance in matters affecting them. The courts are therefore 

mandated to observe this principle and be guided by it in CSA trials.  

 

In addition, Article 48 of the Constitution of Kenya obligates the state to ensure access to 

justice for all persons. The implication is that the state must address issues that hinder 

people‟s access to justice. In this respect, the Judiciary has a duty to reform the CSA trial 

procedure so as to enable CVSA access justice. Article 27(1) of the Constitution of Kenya 

provides that everyone is equal before the law and has a right to equal protection and 
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equal benefit of the law. The courts therefore have a duty to apply the law in CSA trials in 

a manner that protects CVSA on an equal measure with the protection of the accused 

person through balancing of their rights. Article 27(2) of the Constitution of Kenya 

provides that equality includes the full and equal enjoyment of all rights and fundamental 

freedoms. CVSA‟s right to protection and decisions to be made in their best interest is 

therefore consistent with this constitutional provision and they should be given equal 

protection as the accused persons during the CSA trial that enables them to fully enjoy all 

their rights as discussed in this study.  

 

The first pillar of the Judiciary Transformation Framework provides for a people focused 

delivery of justice. The aim is to create a legal system which ensures equality of all before 

the law and ensures that the concerns of parties who appear before the court are 

addressed. In this regard, there is need for CSA trial to be sensitive to the needs of CVSA. 

Another pillar of the judiciary transformation framework is the incorporation of 

Information Communication Technology in the administration of justice (telejustice). In 

this respect, CVSA trial should incorporate measures such as taking the testimony of 

CVSA through video recording, television link and teleconferencing as already discussed 

in chapter five. 

2. The role of the National Council of the Administration of Justice in CSA Cases 

The National Council on the Administration of Justice is a state corporation established 

under the Judicial Service Act (2011). The council‟s membership is comprised of the 

following: the Chief Justice, Cabinet Secretary responsible for matters  relating to the 

judiciary, Attorney General, Director of Public Prosecution, the person in charge of the 

National Police Service, the Commissioner of Prisons, the Law Society of Kenya, the 

Principal Secretary in charge of the cabinet in public service, the Principal Secretary in 

charge of gender, children and women affairs, the Principal Secretary in charge of labour, 

environment and land, the Director of the Witness Protection Agency, the Director of 

Probation and Aftercare, Representatives of human rights organizations which deal with 

legal aid to women, representatives of human rights organizations dealing with legal aid 

to children, representatives from Non-Governmental Organizations dealing with human 

right issues and legal aid, representatives from the private sector.  

 

Its core mandate is to ensure a coordinated, efficient, effective and consultative approach 

in the administration of justice. In addition, it is tasked with the formulation of policies, 
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monitoring, evaluation and review of administration of justice strategies. It is this council 

whose role it is to mobilize resources to ensure efficient administration of justice as 

stipulated by Section 35(1) (d) of the Judicial Service Commission Act. The council is 

therefore in a good position to ensure improved access to justice by CVSA. In this 

respect, some of the achievements made by the council since its launch in August 2011 

include: the development of a policy on human rights and the implementation of the 

Witness Protection Act by establishing a witness protection agency. The council can 

therefore work with the courts and other stakeholders in the administration of justice to 

ensure reforms towards child sensitive court procedures in CSA cases.  

 

The Commission on Administrative Justice created by Article 59(4) of the Constitution of 

Kenya and Commission on Administrative Justice Act (2011), has equally made some 

progress in the drafting of the National Legal Aid Bill and the Victims of Offences Bill 

which aim at improving the administration of justice in Kenya generally. 

 

Despite the achievements by the National Council on Administration of Justice and the 

Commission on Administrative Justice, there is need for the Judiciary to build the 

capacity of all government officers involved in the trial of CSA cases. They need to be 

equipped with relevant skills in handling CVSA. Such skills include counseling and child 

psychology. However, specific officers need specific courses directly relevant to their 

role in CSA trial. Whereas judicial officers require skills on how to conduct CSA trial 

when CVSA testify, the police require specialized skills on detection, investigation and 

prosecution of CSA cases with special emphasis on interviewing of CVSA. Children 

officers and social workers require specialized training on psycho-social support services 

to CVSA. 

3. Capacity of Officers by Judicial Service Commission and Law Society of Kenya 

One of the functions of the Judicial Service Commission (JSC) under the constitution
1739

 

is capacity building of judicial officers which can be carried out at the Judicial Training 

Institute located in Nairobi. Equally, the Law Society of Kenya (LSK) can incorporate 

training on CSA trials for lawyers under the existing Continuing Legal Education (CLE) 

Programmes. The police department can also organize relevant training programs for 

prosecutors and investigators on child sexual abuse investigatory and prosecutorial skills 
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at the Criminal Investigation Department (CID) - Nairobi and the Police Training College 

at Kiganjo – Nyeri. 

 

4.  Public Legal Education by the Civil Society and the Government. 

The study recommends public legal education on child sexual abuse to the members of 

the public to create awareness of the problem and responsibility to report the abuse to the 

police as well as collect and preserve evidence to be presented in court. In this regard 

both the civil society and the government can form a partnership towards public legal 

education on child sexual abuse issues in the society. 

 

5.  Practice Direction by Chief Justice. 

There is need for the Chief Justice of the Republic of Kenya to issue practice direction on 

how child sexual abuse cases are to be prosecuted according to the law for purposes of 

protecting CVSA and creating uniformity of procedure at the children courts. Likewise it 

should be directed that section 176 of Criminal Procedure Code
1740

 should not be used to 

reconcile cases of child sexual abuse. 

 

6. Computerization of Children Courts 

The study recommends the computerization of all the children courts and linkage with the 

relevant criminal justice agencies. This should involve the office of the Attorney General 

(AG), Office of the Director of Public Prosecutions (DPP), The Children Department, the 

Social Services Department, The Police, The Law Society of Kenya/Advocates and the 

Probation Department undertaking child sexual abuse cases. This will ensure that all the 

stakeholders in the trial of child sexual abuse cases are well informed and ready for the 

trial so as to reduce unnecessary delays and forge co-operation between the various 

agencies.  

 

7. Incorporation of child sexual abuse related courses in University syllabi  

Professions that ordinarily deal with children in the course of their work should include 

child sexual abuse as part of the courses taught in order to equip the professionals with 

the knowledge on CSA. Such professions include Law, Sociology and Social work, 

Teaching, Psychology, Medicine and Nursing amongst many others. 
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8. Introduction of CSA information/awareness into the school teaching syllabus at 

primary level.  

The study proposes that the ministry of education incorporate the teaching of CSA to 

students at both primary and secondary level to ensure that children know about CSA and 

what steps to take to prevent them from being victims of CSA. In the event that children 

become victims they will be well equipped with the knowledge of what to do. 

 

9. The courts and the police should make use of Section 394 of the Criminal Procedure 

Code
1741

 to pay CVSA daily subsistence allowance (DSA) to enable them attend court 

to testify. 

7.5.4. Research 

The study recommends that the National Centre for Crime and Research should take the 

following steps: 

1. Initiate collaborative, comprehensive and integrated research in the areas of psychology, 

sociology and law to find out the impact of the court testimony on CVSA development 

and wellbeing. Such interdisciplinary research will help formulate policy guidelines for 

the relevant government ministry/agency for the necessary after care service required by 

the CVSA after testifying in court.  

 

2. Whereas this study focused on the court procedures, there is need to document and 

examine the procedures that CVSA go through while reporting CSA to the police. Other 

areas of research in this respect include: the suitability of criminal prosecution in incest 

cases. 

 

3. The area of children and the law is one that requires the co-operation of various 

disciplines in order to understand and provide effective solutions to issues that affect the 

development of children and their ability to realize their full potential as envisaged by the 

UNCRC, ACRWC, The Constitution of Kenya and the Children Act. A multidisciplinary 

research in the area of children and the law is vital in the realization of enhanced access to 

justice by children as envisaged by Vision 2030. 
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4. There is need to conduct a study on the implications of the legal process on families in 

incest cases. 

7.6 Conclusion 

The study sought to examine the adversarial legal system‟s court procedure‟s imbalance 

between the rights of accused persons and CVSA in CSA trial in Kenya. The aim was to 

explore the extent to which accused persons‟ rights can be limited. This is to ensure a 

balanced protection of the rights/interests of CVSA with those of accused persons within 

the context of procedural justice/ fairness to both accused persons and CVSA. 

 

The study found the current adversarial procedure applied in CSA trial by the children‟s 

courts in Kenya to be inadequate in addressing the special needs of CVSA. The procedure 

is insensitive to children and not child friendly. It lacks a balance between the rights and 

need to protect CVSA while they testify and the rights of accused persons to a fair trial. 

Consequently, adversarial court procedure incapacitates many CVSA from effectively 

participating in the trial process by giving their best evidence coherently and confidently, 

in some cases resulting into a miscarriage of justice. 

 

The study findings prove the hypothesis that the adversarial procedure of CSA trial in 

Kenya causes an imbalance between the rights of accused persons and the rights and 

concerns for the protection of CVSA, sometimes leading to a miscarriage of justice. The 

adversarial trial procedure of CSA in Kenya is therefore in need of reform to 

accommodate the rights and concerns for CVSA protection. This can be achieved through 

the enactment of a specific law to regulate CSA trial procedure as proposed by the study. 

However, legislative guarantee alone is insufficient to protect CVSA. It fails to address 

two important issues that necessitate constitutional amendment. The first inadequacy of 

legislative guarantee is the failure to achieve uniform implementation of rights of CVSA 

and accused persons. Secondly, legislative guarantee does not establish a standing for 

CVSA to assert their rights in court.  

 

Fortunately, the Constitution of Kenya recognizes both accused person‟s rights and 

CVSA‟s rights. By implication therefore, both are constitutional rights. The setback in 

guaranteeing and implementing CVSA rights is the fact that accused person‟s rights are 

non-derogable. The implication is that CVSA‟s rights of protection are inferior to the 
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accused person‟s rights. The only way to cure this inadequacy is to amend Article 25(c) 

of the Constitution so as to provide that in CSA cases fair trial rights are not protected 

from derogation. It is only through such an amendment that the enactment and 

implementation of the proposed Child Sexual Abuse Procedure Act can achieve its goal 

of protecting CVSA. CVSA in Kenya have a right to be protected, treated with dignity, 

protected by the law and participate in the judicial process under the Constitution just like 

accused persons. All these rights are however violated by the adversarial criminal trial 

procedure. 

 

While appreciating the rigours of amending a Constitution, it is reasonable to require that 

proponents of change demonstrate not only the need for change but the value of particular 

change that protects the vulnerable such as CVSA. In applying and interpreting 

provisions of the Constitution that protect all citizens, the CJS has lost an essential 

balance by failing to protect CVSA while safeguarding the rights of accused persons in 

CSA cases in Kenya.  

 

It is important to emphasize that this study does not in any way vitiate the fair trial rights 

that protect those accused of crimes before court. While recognizing the importance of 

fair trial rights, the study equally argues that the adversarial trial system deprives the 

vulnerable CVSA of its protection. The essence of constitutional protection is that all 

citizens who appear before a judicial process must be accorded equal protection of the 

law. This is not the case with CVSA as shown by the study. The inequality that the law 

creates in CSA trial must be addressed. The constitution is the foundation of national 

freedom, a source of national spirit, and a guardian of national societal values which is to 

protect everyone without any discrimination whatsoever. However, the findings of this 

study have highlighted the miscarriage of justice occasioned in CSA cases due to the 

application of the classical adversarial procedure in CSA trial. The only way to address 

this is to amend Article 25(c) of the Constitution.  

 

 

In conclusion, I wish to reiterate the words of Thomas Jefferson who said:  

 

I am not an advocate for frequent changes in laws and constitutions. But 

laws and institutions must go hand in hand with the progress of the human 
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mind. As that becomes more developed, more enlightened, as new 

discoveries are made, new truths discovered and manners and opinions 

changed, with the changes of circumstances, institutions must advance also 

to keep pace with the times.
1742

 

 

The study therefore achieved its set objectives and contributes additional knowledge 

needed to reform the Kenyan Judiciary by adopting best practices from other parts of the 

world so as to improve access to justice for children as envisaged in the Vision 2030.  
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APPENDICES 

APPENDIX A:  INFORMED CONSENT 

 

Research Title:  Implications of the Adversarial Legal System‟s Procedures to the 

Special Needs of Child Victims of Sexual Abuse: Balancing the Rights of Accused 

Persons and Child Victims of Sexual Abuse in Kenya. 

 

 

Researcher:  Scholastica Omondi (Ph.D. Candidate School of Law,  

   University of Nairobi.) 

 

Please read (listen) to the following information. 

1. The purpose of the research is to fulfill the requirements of the University of 

Nairobi, School of Law for the award of a degree of Doctor of Philosophy. 

2. The aim of the research is to find out if the CJS addresses the special needs of 

CVSA. 

3. The findings of the research will be used to make recommendations that may 

inform policy makers in improving the delivery of service and accessibility of 

justice to children. 

4. The research will be carried out by observing and recording the procedures that 

the CVSA is taken through in the CJS.  

5. It will also interview the selected CVSA to get their views about the procedures 

that they undergo in the CJS. 

6. The views of criminal justice officers who interact with the CVSA in the CJS will 

also be sought. 

7. Participation in this research is voluntary, and participants can withdraw from the 

study at any time without any consequences to them. 

8. There are no risks whatsoever associated with the research 

9. There is no material benefit for participating in this research, but the contributions 

by the respondents will improve the delivery of service and accessibility to justice 

by children. 

10. Participants‟ responses, views and opinion will be received and held in strict 

confidence for the purposes of the research only. 
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11. The respondents will not be linked to the data collected in any way and their 

identities will not be revealed in any way at all. 

12. A subject number will be assigned to the respondents and only that number will be 

used in the data collection forms, which will be locked in the researcher‟s office. 

 

If you consent to participate, you will be interviewed by the researcher who will ask 

your views on various aspects of the criminal justice procedures and CVSA. 

You may now ask any questions concerning the above points for clarification. 

I HAVE READ & UNDERSTOOD THE NATURE AND PURPOSE OF THE 

RESEARCH    AND VOLUNTARILY ACCEPT TO TAKE PART IN THE STUDY. 

 

---------------------------------------------                                  ---------------------------- 

 (Signature of subject/respondent)                                      Date 

 

 

 

 

 

 ------------------------------------------------------------------------------------------- 

(PRINTED NAME OF RESPONDENT/SUBJECT GUARDIAN/PARENT 

 

 

 

 

------------------------------------------------------------------------------------------ 

NAME OF RESEARCHER 
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APPENDIX B:  INTERVIEW GUIDE FOR JUGDES, MAGISTRATES AND 

LAWYERS 

SERIAL NO _____________________________ 

COURT/STATION ________________________ 

1. Gender 

(a) Male [ ] 

(b) Female [ ] 

 

2. Rank/designation? 

 

3. What is your role in the trial of child sexual abuse cases? 

 

4. In your view does the job require you to have specialized skills to handle cases of 

child sexual abuse? 

 

5 a) Do you consider yourself adequately equipped with the required special skills? 

(Probe for any relevant course or training received) 

 

b) Explain  

 

6. In your view what is the experience of the Child Victims of Sexual Abuse while 

testifying during:  

A-Examination-in-chief 

B-Cross-examination 

C-Re-examination 

 

7. From your experience and observation, are Child Victims of Sexual Abuse able to 

testify with ease under the existing procedures? 

(a)Yes   [ ] (b) No  [ ] 

Please Explain Your Answer 

 

8. What specific aspects of the court procedures present difficulty to the Child Victims of 

Sexual Abuse? 
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9. How does the difficulty in the procedures affect the child‟s ability to testify in court 

against the abuser? 

 

10. How do the difficulties affect the need to protect CVSA? 

 

11. Do you think that Child Victims of Sexual Abuse have any special needs that may 

need to be addressed by the CJS? 

 

(i) Before the trial?   (a) Yes  [ ] (b) No  [ ] 

Give reasons for your answer (state the special needs too) 

 

 (ii) During trials?   (a) Yes  [ ] (b) No  [ ] 

Give reasons for your answer (state the special needs too) 

 

(iii) After the trials?   (a) Yes  [ ] (b) No  [ ] 

Give reasons for your answer (state the special needs too) 

 

12. Are there any measures in place to deal with the special needs of Child Victims of 

Sexual Abuse during trials? 

 (a) Yes  [ ] (b) No  [ ] 

 Kindly Explain Your Answer 

 

13. What effect does the court procedure have on the special needs of Child Victims of 

Sexual Abuse? 

 

14. Are there any advantages of the current court procedures in handling special needs of 

Child Victims of Sexual Abuse?  

 

15. What are the challenges you experience in handling the Child Victims of Sexual 

Abuse during their court appearances? 

 

16. Suggest ways of improving court procedures to enable Child Victims of Sexual 

Abuse testify with ease. 
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APPENDIX C:  INTERVIEW GUIDE FOR PROSECUTORS AND 

INVESTIGATING OFFICERS 

 

SERIAL NO _____________________________ 

COURT/STATION ________________________ 

 

1. Gender 

(a) Male [ ] 

(b) Female [ ] 

 

2. Level of education:  

 

3. Rank/designation? 

 

4. What is the length of your experience in prosecuting/ investigating cases of CVSA?  

 

5. What is your role in the trial of child sexual abuse cases? 

 

6. How do you find CVSA as witnesses? 

 

7. What would you say about your success rate in prosecuting/investigating cases CVSA? 

 

8. What are the main challenges court procedures present to CVSA while in the witnesses 

box? 

 

9. In your view does your job require any specialized skills to handle cases of child sexual 

abuse? 

10 a) Do you consider yourself adequately equipped with the special skills? (Probe for 

any relevant course or training received) 

 

b) Explain  
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11. Please describe the experience of the Child Victims of Sexual Abuse while testifying 

during:  

A-Examination-in-chief 

 

B-Cross-examination 

 

C-Re-examination 

 

12. From your experience and observation, are Child Victims of Sexual Abuse able to 

testify with ease under the existing procedures? 

(a)Yes   [ ] (b) No  [ ] 

Please Explain Your Answer 

 

13. What specific aspects of the court procedures present difficulty to the Child Victims 

of Sexual Abuse? 

 

14. How does the difficulty in the procedures affect the child‟s ability to testify in court 

against the abuser? 

 

15. How do the difficulties caused by court procedures affect the need to protect CVSA 

while testifying in court? 

 

16. Do you think that Child Victims of Sexual Abuse have any special needs that require 

to be addressed by the CJS? 

 

(i) Before the trial?   (a) Yes  [ ] (b) No  [ ] 

Give reasons for your answer (state the special needs too) 

 

(ii) During trials?   (a) Yes  [ ] (b) No  [ ] 

Give reasons for your answer (state the special needs too) 

 

(iii) After the trials?   (a) Yes  [ ] (b) No  [ ] 

Give reasons for your answer (state the special needs too) 
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17. Are there any measures in place to deal with the special needs of Child Victims of 

Sexual Abuse during trials? 

 (a) Yes  [ ] (b) No  [ ] 

 

 Kindly Explain Your Answer 

 

18. What is the effect of court procedures on the special needs of Child Victims of 

Sexual Abuse? 

 

19. Are there any advantages of the current court procedures in handling special needs of 

Child Victims of Sexual Abuse?  

 

20. What are the challenges you experience in handling the Child Victims of Sexual 

Abuse during their court appearances? 

 

21. Suggest ways of improving court procedures to enable Child Victims of Sexual Abuse 

testify with ease. 
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APPENDIX D:  QUESTIONNAIRE FOR SOCIAL WORKERS (NGOs 

WORKING WITH CHILDREN) AND PARENTS/GUARDIANS 

 

Serial No _________________________________________                             

Station ___________________________________________ 

 

1. Kindly indicate your gender 

 (a) Male  [ ] (b) Female [ ] 

 

2. Please state your exact Age? 

(a) Under 25 years [ ] 

(b) 26 – 35 years [ ] 

(c) 36-45 years [ ] 

(d) 46-55 years [ ] 

(e) Above 55 years [ ] 

3. What is your highest level of education? 

 (a) Below secondary  

(b) Secondary 

(c) Tertiary/College 

(d)University 

(e) Post graduate 

4. What is your relationship with the Child Victim of Sexual Abuse? 

(a) Social worker    (b) parents    (c) guardians 

 

5. How did you learn that the child was sexually abused? 

6. What immediate steps did you take upon receipt of the report on child‟s sexual abuse?  

 

7. In your observation, how did the sexual abuse affect the child? 

 

8. What special needs, if any, do you think the child developed as a consequence of the 

sexual abuse? 

 

9. Who made the decision to take the matter to court? 



 

426 

10. (a) In general as you prosecute/investigate a child sexual abuse case, do you expect 

an acquittal or a conviction? 

 

 (b) Explain  

 

11. How did the Child Victim of Sexual Abuse react when told that she/he would be 

required to testify in court? 

 

12. What would you say was the child‟s expectation from court? 

 

13. Have your expectations as well as those of the child been met?  

 (a) Yes  [ ] (b) No  [ ] 

 Please explain your answer 

 

15. So far the child has testified, what aspects of the court procedures were you satisfied 

with? 

16. Please explain the reasons for your answer in 15 above. 

 

17. What aspects of the court procedures were you NOT satisfied with? 

18. Please explain in details the reasons for your answer in 17 above? 

 

19. Please suggest ways of dealing with the issues you raised in 17 above. 

 

20. Do you think that the gender of the criminal justice officers has any effect on the 

child‟s ability to testify in court in anyway? 

(a) Yes [ ] (b) No  [ ] 

Please explain your answer. 

 

21. In your view, what can be done to ensure that the Child Victims of Sexual Abuse are 

protected by court as they testify? 

 

23. Please give any other suggestion that may help to improve the CJS‟s response to the 

special needs of the Child Victim of Sexual Abuse. 
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APPENDIX E: INTERVIEW GUIDE FOR THE CHIEF JUSTICE 

 

1. In your view, do CVSA receive justice from the courts under the current adversarial 

legal system? 

 

 Explain: 

2. Since the Children Act came into operation in 2001, what special court procedures has 

the judiciary put in place to enable the CVSA testify with ease? 

 

3. There is currently a call to reform the judiciary, what proposals are envisaged in 

procedural reforms in the children courts to cater for special needs of CVSA? 

 

4. What is your view on procedural justice and restorative justice in addressing the 

special needs of CVSA? 

 

5. What reforms would you recommend to be undertaken to help address the special 

needs of CVSA while testifying in courts? 
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APPENDIX F: INTERVIEW GUIDE FOR CHILDREN OFFICERS AND CHILD 

HELPLINE OFFICERS 

 

Serial No _________________________________________                             

Station ___________________________________________ 

 

1. Kindly indicate your gender 

 (a) Male  [ ] (b) Female [ ] 

 

2. Please state your exact Age? 

(a) Under 25 years [ ] 

(b) 26 – 35 years [ ] 

(c) 36-45 years [ ] 

(d) 46-55 years [ ] 

(e) Above 55 years [ ] 

3. What is your highest level of education? 

 (a) Below secondary  

(b) Secondary 

(c) Tertiary/College 

(d)University 

(e) Post graduate 

4. Designation? 

 a) Children‟s Officer [     ]     b) Child Helpline Officer [ ] 

 

5. How did you learn that the child was sexually abuse? 

 

6. What immediate steps did you take upon receipt of the abuse report?  

 

7. In your observation, how did the sexual abuse affect the child? 

8. What special needs if any do you think the child developed as a consequence of the 

sexual abuse? 

9. Who made the decision to take the matter to court? 
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10. What do you expect the court to do so as to protect CVSA while testifying in court? 

 

11. How did the Child Victim of Sexual Abuse react when told that she/he would be 

required to testify in court? 

 

12. What would you say was the child‟s expectation from court? 

 

13. Have your expectations as well as those of the child been met?  

 (a) Yes  [ ] (b) No  [ ] 

 Please explain your answer 

 

15. So far the child has testified, what aspects of the court procedures were you satisfied 

with? 

 

16. Please explain the reasons for your answer in 15 above. 

 

17. What aspects of the court procedures were you NOT satisfied with? 

 

18. Please explain in detail the reasons for your answer in 17 above? 

 

19. Please suggest ways of dealing with the issues you raised in 17 above. 

 

20. Are there any services that you provide to Child Victims of Sexual Abuse? 

 a) Yes  [ ] b) No [ ] 

 If Yes state which ones 

 

21. What support do you provide to Child Victims of Sexual Abuse during testimony in 

courts? 

 

22. Do you think that the gender of the criminal justice officers has any effect on the 

child‟s ability to testify in court in anyway? 

(a) Yes [ ] (b) No  [ ] 

 

Please explain your answer. 
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23. In your view, what can be done to ensure that the Child Victims of Sexual Abuse are 

protected by court as they testify? 

 

24. Please give any other suggestion that may help to improve the CJS‟s response to the 

special needs of the Child Victim of Sexual Abuse. 
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APPENDIX G: INTERVIEW GUIDE FOR CHILD VICTIM OF SEXUAL ABUSE 

 

1. Gender 

 (a) Male [ ] (b) Female [ ] 

2. Age: ___________________________ 

3. How did you learn that you were to come to court?  

 

4. What kind of people did you expect to find in court? 

 

5. Were you told what you were coming to do in court? 

 (a) Yes  [ ] (b) No  [ ] 

 

If Yes, what was it that you were to come and do in court? 

 

6. How did you feel when you learnt that you were to come to court? (Probe for reasons 

for the answer) 

 

7. Who took you to court? 

 

8. How would you describe the people you met in court? 

(a) Friendly  [ ] 

(b) Unconcerned [ ] 

(c) Hostile  [ ] 

(d) Others (specify) [ ] 

 

9. Describe what happened when you reached court? 

 

10. You told the court how you were sexually abused by the accused, can you describe 

your feelings as you went through the following procedures: 

a. Entering the courtroom 

 

b. The waiting period before you were asked to talk in court. 
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c. Seeing the accused 

d. Taking the witness stand 

 

e. Taking the oath/affirmation 

 

f. Narrating the experience of the sexual abuse in court 

 

g. Being asked questions by the accused/lawyer 

 

h. Being asked questions by the prosecutor. 

 

i. The language used in court 

 

j. The court arrangement 

 

k. The people in court 

 

11. Did you understand what was going on in court? 

 

12. a) What did you like about the court process? 

 

 b) Please explain your answer above. 

 

13. a) What did you not like about the court process? 

 

 b) Please explain your answer above. 

 

14. Please give suggestions of what can be done to make CVSA testify confidently 

without any problem 

 

15. Why do you think it was necessary that you tell the judge/magistrate about the sexual 

abuse? 

 

16. What would you want the court to do with the accused? 
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17. What would you want the court to do for you? 

 

18. Please describe what you think about the following people 

a. Judge/Magistrate 

b. Prosecutor 

c. Court clerk 

d. Accused 

e. Accused‟s lawyer 

f. Social Worker 
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APPENDIX H: FOCUS GROUP INTERVIEW GUIDE 

 

My name is Scholastica Omondi. I am a student from the University of Nairobi, carrying 

out a research on the topic, „The Need For Special Procedures In Child Sexual Abuse 

Trial In Kenya: Balancing The Rights Of Accused Persons And Child Victims Of 

Sexual Abuse. 

The information derived from this interview will be useful to the criminal justice system 

in evaluating the effectiveness of the system‟s child protection. Your cooperation and 

contribution is therefore of valuable importance to this study and I take this early 

opportunity to thank you all for accepting to be a participant in this study. 

 

1. What is the effect of sexual abuse on the CVSA? 

 

2. Are there any special needs that the CVSA develops as a result of the sexual abuse? If 

so list them and explain. 

 

3. Identify and list in a chronological order the various procedures that a CVSA goes 

through in court? 

 

4. Is the CVSA able to go through the stages with ease? 

 

5. What are the difficulties that the CVSA may face at each stage of the court process? 

 

6. How do the difficulties identified in 3 above affect the CVSA‟s ability to testify in 

court? 

 

7. What is the effect of the difficulties identified in 3 above, on the court‟s attempts to 

protect CVSA from sexual abuse? 

8. Does the current court procedure have any impact on the CVSA and their families in 

reporting of CSA to the police? Discuss 

 

9. What measures can be taken to ensure that the court procedures respond adequately to 

the special needs of CVSA? 
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APPENDIX I: OBSERVATION CHECKLIST 

1. The appearance and behaviour of the CVSA throughout the court from the time he/she 

enters the court. 

2. Reaction of the child towards the accused. 

3. The interaction between the CVSA and the prosecutor, the defence counsel and the 

magistrate. 

4. The CVSA response to questions by the accused/advocate, prosecutor and magistrate. 

5.  The court environment and court layout 

6. Body language of all the actors in court 

7. Behaviour and expression of all the court actors 

8. The choice of words used in reference to sexual organs and sexual assault by both the 

CVSA and other court actors. 
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APPENDIX J: LIST OF INSTITUTIONS VISITED 

1. Child Legal Action Network -(CLAN) - Nairobi 

2. CRADLE- Nairobi 

3. ANNPCAN KENYA - Nairobi 

4. ANNPCAN Africa – Nairobi  

5. Women Rights Awareness Programme(WRAP) – Nairobi  

6. CLEAR – Nairobi  

7. Kituo Cha Sheria - Mombasa 

8. Fida – Nairobi, Kisumu, Mombasa 

9. Nairobi Children Remand Centre – Nairobi  

10. Nairobi Children‟s Home – Nairobi  

11. Mama Ngina Children‟s Home – Nairobi  

12. Child Welfare Society of Kenya – Nairobi, Mombasa, Kisumu, Nakuru  

 and Eldoret 

13. Arap Moi Children‟s Home - Eldoret 

14. Rift Valley Law Society - Nakuru 

15. Nakuru Remand Home - Nakuru 

16. New life children‟s home – Kisumu, Nairobi  

17. Nairobi Children‟s court. Nairobi 

18. Nakuru Children‟s court - Nakuru 

19.  Mombasa Children‟s court - Mombasa 

20. Eldoret Children‟s court - Eldoret 

21. Kisumu Children‟s court - Kisumu 

22. Kilimani Police Station - Nairobi 

23. Kamukunji Police Station - Nairobi 

24. Central Police Station, Mombasa - Mombasa 
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APPENDIX K: LIST OF RESPONDENTS 

Description                                                                  Place and date of Interview 

 

Police Prosecutors and Investigators 

1. Male University graduate inspector of 3 years‟ experience.           Mombasa -11/10/2010 

2.Male „A‟ level chief inspector of 7 years‟ experience.                   Mombasa- 11/10/2010 

3. Female „O‟ level graduate police constable of 2 years‟ experience. Nakuru -11/10/2010 

4. Male O level graduate police inspector of 5 years‟ experience. Nakuru -11/10/2010 

5. Male Senior Superintendent of police of 13 years‟ experience.         Kisumu -

12/10/2010 

6. Female O level corporal of 8 years‟ experience.                             Eldoret- 

12/10/2010 

7. Female O level police constable of 4 years‟ experience.                Eldoret- 12/10/2010 

8. Male diploma superintendent of police of over 20 years‟ experience. Eldoret- 

12/10/2010 

9. Female O level corporal of 6 years‟ experience.                             Nairobi-

11/10/2010 

10. Female O level constable of 1 year experience.                           Nairobi -11/10/2010 

11. Female O level inspector of police of 6 months experience         Nairobi-12/10/2010 

12. Female O level senior sergeant of 5 years‟ experience.                  Kisumu-

11/10/2010 

13. Male O level corporal of 4 years‟ experience.                               Mombasa-

12/10/2010 

14. Female A level police constable of 1 year experience-                Nairobi-12/10/2010 

15. Male senior sergeant of police of over 20 years‟ experience.         Kisumu 

11/10/2010 
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Parents/Guardians 

16. Female parent                                                                       Nakuru-15/10/2010 

17. Female parent                                                                      Nakuru-15/10/2010 

18. Female parent                                                                       Nairobi- 15/10/2010 

19. Male parent                                                                           Nairobi- 15/10/2010 

20. Male parent                                                                           Mombasa15/10/2010 

21. Female parent                                                                       Mombasa-15/10/2010 

22. Female guardian                                                                   Kisumu - 15/10/2010 

23. Female guardian                                                                   Kisumu-15/10/2010 

24. Male parent                                                                          Eldoret- 15/10/2010 

25. Female parent                                                                   Eldoret-15/10/2010 
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Social workers/Children Officers/Help line Officer (Psycho-social support service 

providers) 

26. Male postgraduate children officer                                      Nairobi-13/10/2010 

27. Male postgraduate children officer                                      Mombasa-14/10/2010 

28. Female University graduate children officer                       Kisumu- 14/10/2010 

29. Male postgraduate children officer                                     Eldoret-14/10/2010 

30. Female University graduate children officer                       Nakuru-13/10/2010 

31. Female University graduate helpline officer                       Nairobi-14/10/2010 

32. Male O level social worker                                                  Nakuru-13/10/2010 

33. Female University graduate social worker                          Nairobi-14/10/2010 

34. Female University graduate social worker                          Mombasa-14/10/2010 

35. Female University graduate social worker                          Eldoret-13/10/2010 

36. Female University graduate social worker                          Kisumu-14/10/2010 

 

Lawyers, Judges and Magistrates 

37. High Court Judge                                                                  Mombasa-18/10/2010 

38. High Court Judge/Principle Judge of the High court           Nairobi-   8/11/2010                                                             

39. High Court Judge/Judge of the Interim Independent Constitutional Dispute Resolution 

Court                                                                                          Nairobi-19/11/2010 

40. High Court Judge/Head of Family Division                         Nairobi- 2/11/2010 

41. Court of Appeal Judge                                                          Nairobi-5/11/2010.  

42. Principal Magistrate                                                              Kisumu- 22/10/2010 

43. Principal Magistrate                                                               Eldoret -22/10/2010 

44. Senior Resident Magistrate                                                    Nairobi-19/10/2010 

45. Resident Magistrate                                                               Mombasa-19/10/2010 

46. Senior Resident Magistrate                                                   Nakuru - 21/10/2010 

47. Advocate for CVSA                                                               Nakuru-18/10/2010 

48. Advocate for CVSA                                                               Kisumu-19/10/2010 

49. Advocate for CVSA                                                                Nairobi-20/10/2010 

50. Advocate for CVSA                                                               Mombasa-19/10/2010 

51. Advocate for CVSA                                                                 Eldoret-22/10/2010 

52 Advocate for accused                                                               Mombasa-20/10/2010 

53. Advocate for accused                                                               Kisumu-18/10/2010 

54. Advocate for accused                                                               Nakuru-19/10/2010 
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55. Advocate for accused                                                               Eldoret-   18/10/2010 

56. Advocate for accused                                                                Nairobi -19/10/2010 

 

CVSA 

57. Female 18 years old                                                                  Mombasa-8/10/2010 

58. Female 16 years old                                                                   Mombasa-8/10/2010 

59. Female 14 years old                                                                  Mombasa - 8/10/2010 

60. Male 11 years old                                                                      Mombasa- 12/10/2010 

61. Male 10 years old                                                                      Mombasa-12/10/2010 

62. Female 14 years old                                                                  Mombasa- 13/10/2010 

63. Female 13 years old                                                                  Mombasa -14/10/2010 

64. Female 12 years old                                                                   Mombasa -16/10/2010 

65. Female 14 years old                                                                  Mombasa- 16/10/2010 

66. Female 18 years old                                                                  Mombasa-13/10/2010 

67. Female 14 years old                                                                 Nakuru-8/11/2010 

68. Female 13 years old                                                                 Nakuru-8/11/2010 

69. Female 10 years old                                                            Nakuru- 8/11/2010 

70. Female 14 years old                                                            Nakuru- 12/11/2010 

71. Female 12 years old                                                             Nakuru - 13/11/2010 

72. Female 10 years old                                                              Nakuru-   13/11/2010 

73. Female 14 years old                                                               Nakuru -14/11/2010 

74. Female 15 years old                                                                Nakuru -   14/11/2010 

75. Male 13 years old                                                                    Nakuru- 14/11/2010 

76. Male 11 years old                                                                   Nakuru- 14/11/2010 

77. Female 14 years old                                                               Eldoret-16/11/2010 

78. Female 11 years old                                                              Eldoret-16/11/2010 

79. Female 10 years old                                                              Eldoret-16/11/2010 

80. Female 13 years old                                                              Eldoret-16/11/2010 

81. Female 17 years old                                                             Eldoret-17/11/2010 

81. Female 14 years old                                                            Eldoret-17/11/2010 

82. Female 15 years old                                                              Eldoret -17/11/2010 

83. Female 16 years old                                                            Eldoret-18/11/2010 

84. Female 10 years old                                                             Eldoret 18/11/2010 

85. Female 16 years old                                                            Eldoret-19/11/2010 
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86. Female 17 years old                                                           Kisumu-14/11/2010 

87. Female 17 years old                                                           Kisumu- 14/11/2010 

88. Female 10 years old                                                           Kisumu-14/11/2010 

89. Female 15 years old                                                           Kisumu 15/11/2010 

90. Female 10 years old                                                           Kisumu 15/11/2010 

91. Female 13 years old                                                           Kisumu-15/11/2010 

92. Female 14 years old                                                          Kisumu-17/11/2010 

93. Female 16 years old                                                    Kisumu-18/11/2010 

94. Female 12 years old                                                     Kisumu-18/11/2010 

95. Male 13 years old                                                        Kisumu-20/11/2010 

96. Female 17 years old                                                     Nairobi-15/11/2010 

97. Female 10 years old                                                     Nairobi-15/11/2010 

98. Female 16 years old                                                     Nairobi-16/11/2010 

99. Female 11 years old                                                    Nairobi-17/11/2010 

100. Male 15 years old                                                      Nairobi-18/11/2010 

101. Female 13 years old                                                  Nairobi-18/11/2010 

102. Female 10 years old                                                  Nairobi- 19/11/2010 

103. Female 13 years old                                                  Nairobi-19/11/2010 

104. Female 12 years old                                                   Nairobi 19/11/2010 

105. Female 13 years old                                                   Nairobi-20/11/2010 
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APPENDIX L: UNITED NATIONS GUIDELINES ON JUSTICE MATTERS 

INVOLVING CHILD VICTIMS AND WITNESSES OF CRIME 

 

Adopted by the Economic and Social Council in its resolution 2005/20 of 22 July 2005 

I. Objectives 

1. The present Guidelines on Justice for Child Victims and Witnesses of Crime set 

forth good practice based on the consensus of contemporary knowledge and 

relevant international and regional norms, standards and principles. 

2. The Guidelines should be implemented in accordance with relevant national 

legislation and judicial procedures as well as take into consideration legal, social, 

economic, cultural and geographical conditions. However, States should 

constantly endeavour to overcome practical difficulties in the application of the 

Guidelines. 

3. The Guidelines provide a practical framework to achieve the following objectives: 

a) To assist in the review of national and domestic laws, procedures and 

practices so that these ensure full respect for the rights of child victims and 

witnesses of crime and contribute to the implementation of the Convention 

on the Rights of the Child,1 by parties to that Convention; 

b) To assist Governments, international organizations, public agencies, 

nongovernmental and community-based organizations and other interested 

parties in designing and implementing legislation, policy, programmes and 

practices that address key issues related to child victims and witnesses of 

crime; 

c) To guide professionals and, where appropriate, volunteers working with 

child victims and witnesses of crime in their day-to-day practice in the 

adult and juvenile justice process at the national, regional and international 

levels, consistent with the Declaration of Basic Principles of Justice for 

Victims of Crime and Abuse of Power; 

d) To assist and support those caring for children in dealing sensitively with 

child victims and witnesses of crime. 

4. In implementing the Guidelines, each jurisdiction should ensure that adequate 

training, selection and procedures are put in place to protect and meet the special 

needs of child victims and witnesses of crime, where the nature of the 
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victimization affects categories of children differently, such as sexual assault of 

children, especially girls. 

5. The Guidelines cover a field in which knowledge and practice are growing and 

improving. They are neither intended to be exhaustive nor to preclude further 

development, provided it is in harmony with their underlying objectives and 

principles. 

6. The Guidelines could also be applied to processes in informal and customary 

systems of justice such as restorative justice and in non-criminal fields of law 

including, but not limited to, custody, divorce, adoption, child protection, mental 

health, citizenship, immigration and refugee law. 

 

II. Special considerations 

7. The Guidelines were developed: 

a) Cognizant that millions of children throughout the world suffer harm as a result of 

crime and abuse of power and that the rights of those children have not been 

adequately recognized and that they may suffer additional hardship when assisting 

in the justice process; 

b) Recognizing that children are vulnerable and require special protection 

appropriate to their age, level of maturity and individual special needs; 

c) Recognizing that girls are particularly vulnerable and may face discrimination at 

all stages of the justice system; 

General Assembly resolution 44/25, annex. 

d) Reaffirming that every effort must be made to prevent victimization of children, 

including through implementation of the Guidelines for the Prevention of Crime;2 

e) Cognizant that children who are victims and witnesses may suffer additional 

hardship if mistakenly viewed as offenders when they are in fact victims and 

witnesses; 

f) Recalling that the Convention on the Rights of the Child sets forth requirements 

and principles to secure effective recognition of the rights of children and that the 

Declaration of Basic Principles of Justice for Victims of Crime and Abuse of 

Power sets forth principles to provide victims with the right to information, 

participation, protection, reparation and assistance; 

g) Recalling international and regional initiatives that implement the principles of the 

Declaration of Basic Principles of Justice for Victims of Crime and Abuse of 
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Power, including the Handbook on Justice for Victims and the Guide for Policy 

Makers on the Declaration of Basic Principles, both issued by the United Nations 

Office for Drug Control and Crime Prevention in 1999; 

h) Recognizing the efforts of the International Bureau for Children‟s Rights in laying 

the groundwork for the development of guidelines on justice for child victims and 

witnesses of crime; 

i) Considering that improved responses to child victims and witnesses of crime can 

make children and their families more willing to disclose instances of 

victimization and more supportive of the justice process; 

j) Recalling that justice for child victims and witnesses of crime must be assured 

while safeguarding the rights of accused and convicted offenders; 

k) Bearing in mind the variety of legal systems and traditions, and noting that crime 

is increasingly transnational in nature and that there is a need to ensure that child 

victims and witnesses of crime receive equivalent protection in all countries. 

 

III. Principles 

8. As stated in international instruments and in particular the Convention on the 

Rights of the Child as reflected in the work of the Committee on the Rights of the 

Child, and in order to ensure justice for child victims and witnesses of crime, 

professionals and others responsible for the well-being of those children must 

respect the following cross-cutting principles: 

a) Dignity. Every child is a unique and valuable human being and as such his or her 

individual dignity, special needs, interests and privacy should be respected and 

protected; 

b) Non-discrimination. Every child has the right to be treated fairly and equally, 

regardless of his or her or the parent‟s or legal guardian‟s race, ethnicity, colour, 

gender, language, religion, political or other opinion, national, ethnic or social 

origin, property, disability and birth or other status; 

c) Best interests of the child. While the rights of accused and convicted offenders 

should be safeguarded, every child has the right to have his or her best interests 

given primary consideration. This includes the right to protection and to a chance 

for harmonious development: 
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i. Protection. Every child has the right to life and survival and to be shielded 

from any form of hardship, abuse or neglect, including physical, 

psychological, mental and emotional abuse and neglect; 

ii. Harmonious development. Every child has the right to a chance for 

harmonious development and to a standard of living adequate for physical, 

mental, spiritual, moral 2  Resolution 2002/13, annex. and social growth. 

In the case of a child who has been traumatized, every step should be taken 

to enable the child to enjoy healthy development; 

d) Right to participation. Every child has, subject to national procedural law, the 

right to express his or her views, opinions and beliefs freely, in his or her own 

words, and to contribute especially to the decisions affecting his or her life, 

including those taken in any judicial processes, and to have those views taken into 

consideration according to his or her abilities, age, intellectual maturity and 

evolving capacity. 

 

IV. Definitions 

9. Throughout these Guidelines, the following definitions apply: 

a) “Child victims and witnesses” denotes children and adolescents, under the age 

of 18, who are victims of crime or witnesses to crime regardless of their role in 

the offence or in the prosecution of the alleged offender or groups of 

offenders; 

b) “Professionals” refers to persons who, within the context of their work, are in 

contact with child victims and witnesses of crime or are responsible for 

addressing the needs of children in the justice system and for whom these 

Guidelines are applicable. This includes, but is not limited to, the following: 

child and victim advocates and support persons; child protection service 

practitioners; child welfare agency staff; prosecutors and, where appropriate, 

defence lawyers; diplomatic and consular staff; domestic violence programme 

staff; judges; court staff; law enforcement officials; medical and mental health 

professionals; and social workers; 

c) “Justice process” encompasses detection of the crime, making of the 

complaint, investigation, prosecution and trial and post-trial procedures, 

regardless of whether the case is handled in a national, international or 
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regional criminal justice system for adults or juveniles, or in a customary or 

informal system of justice; 

d) “Child-sensitive” denotes an approach that balances the child‟s right to 

protection and that takes into account the child‟s individual needs and views. 

 

V. The right to be treated with dignity and compassion 

10. Child victims and witnesses should be treated in a caring and sensitive manner 

throughout the justice process, taking into account their personal situation and 

immediate needs, age, gender, disability and level of maturity and fully respecting 

their physical, mental and moral integrity. 

11. Every child should be treated as an individual with his or her individual needs, 

wishes and feelings. 

12. Interference in the child‟s private life should be limited to the minimum needed at 

the same time as high standards of evidence collection are maintained in order to 

ensure fair and equitable outcomes of the justice process. 

13. In order to avoid further hardship to the child, interviews, examinations and other 

forms of investigation should be conducted by trained professionals who proceed 

in a sensitive, respectful and thorough manner. 

14. All interactions described in these Guidelines should be conducted in a child-

sensitive manner in a suitable environment that accommodates the special needs 

of the child, according to his or her abilities, age, intellectual maturity and 

evolving capacity. They should also take place in a language that the child uses 

and understands. 

 

VI. The right to be protected from discrimination 

15. Child victims and witnesses should have access to a justice process that protects 

them from discrimination based on the child‟s, parent‟s or legal guardian‟s race, 

colour, gender, language, religion, political or other opinion, national, ethnic or 

social origin, property, disability and birth or other status. 

16. The justice process and support services available to child victims and witnesses 

and their families should be sensitive to the child‟s age, wishes, understanding, 

gender, sexual orientation, ethnic, cultural, religious, linguistic and social 

background, caste, socio-economic condition and immigration or refugee status, 
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as well as to the special needs of the child, including health, abilities and 

capacities. Professionals should be trained and educated about such differences. 

17. In certain cases, special services and protection will need to be instituted to take 

account of gender and the different nature of specific offences against children, 

such as sexual assault involving children. 

18. Age should not be a barrier to a child‟s right to participate fully in the justice 

process. Every child should be treated as a capable witness, subject to 

examination, and his or her testimony should not be presumed invalid or 

untrustworthy by reason of the child‟s age alone as long as his or her age and 

maturity allow the giving of intelligible and credible testimony, with or without 

communication aids and other assistance. 

 

VII. The right to be informed 

19.  Child victims and witnesses, their parents or guardians and legal representatives, 

from their first contact with the justice process and throughout that process, 

should be promptly and adequately informed, to the extent feasible and 

appropriate, of, inter alia: 

a) The availability of health, psychological, social and other relevant services as 

well as the means of accessing such services along with legal or other advice 

or representation, compensation and emergency financial support, where 

applicable; 

b) The procedures for the adult and juvenile criminal justice process, including 

the role of child victims and witnesses, the importance, timing and manner of 

testimony, and ways in which “questioning” will be conducted during the 

investigation and trial; 

c) The existing support mechanisms for the child when making a complaint and 

participating in the investigation and court proceedings; 

d)  The specific places and times of hearings and other relevant events; 

e) The availability of protective measures; 

f) The existing mechanisms for review of decisions affecting child victims and 

witnesses; 

g) The relevant rights for child victims and witnesses pursuant to the Convention 

on the Rights of the Child and the Declaration of Basic Principles of Justice 

for Victims of Crime and Abuse of Power. 
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20. In addition, child victims, their parents or guardians and legal representatives 

should be promptly and adequately informed, to the extent feasible and 

appropriate, of: 

a) The progress and disposition of the specific case, including the apprehension, 

arrest and custodial status of the accused and any pending changes to that 

status, the prosecutorial decision and relevant post-trial developments and the 

outcome of the case; 

b) The existing opportunities to obtain reparation from the offender or from the 

State through the justice process, through alternative civil proceedings or 

through other processes. 

 

VIII. The right to be heard and to express views and concerns 

21. Professionals should make every effort to enable child victims and witnesses to 

express their views and concerns related to their involvement in the justice 

process, including by: 

a) Ensuring that child victims and where appropriate witnesses are consulted on 

the matters set forth in paragraph 19 above; 

b) Ensuring that child victims and witnesses are enabled to express freely and in 

their own manner their views and concerns regarding their involvement in the 

justice process, their concerns regarding safety in relation to the accused, the 

manner in which they prefer to provide testimony and their feelings about the 

conclusions of the process; 

c) Giving due regard to the child‟s views and concerns and, if they are unable to 

accommodate them, explain the reasons to the child. 

 

IX. The right to effective assistance 

22. Child victims and witnesses and, where appropriate, family members should have 

access to assistance provided by professionals who have received relevant training 

as set out in paragraphs 40 to 42 below. This may include assistance and support 

services such as financial, legal, counseling, health, social and educational 

services, physical and psychological recovery services and other services 

necessary for the child‟s reintegration. All such assistance should address the 

child‟s needs and enable him or her to participate effectively at all stages of the 

justice process. 
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23. In assisting child victims and witnesses, professionals should make every effort to 

coordinate support so that the child is not subjected to excessive interventions. 

24. Child victims and witnesses should receive assistance from support persons, such 

as child victim/witness specialists, commencing at the initial report and continuing 

until such services are no longer required 

25. Professionals should develop and implement measures to make it easier for 

children to testify or give evidence to improve communication and understanding 

at the pre-trial and trial stages. These measures may include: 

a) Child victim and witness specialists to address the child‟s special needs; 

b) Support persons, including specialists and appropriate family members to 

accompany the child during testimony; 

c)  Where appropriate, to appoint guardians to protect the child‟s legal interests. 

 

X. The right to privacy 

26. Child victims and witnesses should have their privacy protected as a matter of 

primary importance. 

27. Information relating to a child‟s involvement in the justice process should be 

protected. This can be achieved through maintaining confidentiality and restricting 

disclosure of information that may lead to identification of a child who is a victim 

or witness in the justice process. 

28. Measures should be taken to protect children from undue exposure to the public 

by, for example, excluding the public and the media from the courtroom during 

the child‟s testimony, where permitted by national law. 

 

XI. The right to be protected from hardship during the justice process. 

29. Professionals should take measures to prevent hardship during the detection, 

investigation and prosecution process in order to ensure that the best interests and 

dignity of child victims and witnesses are respected. 

30. Professionals should approach child victims and witnesses with sensitivity, so that 

they: 

a) Provide support for child victims and witnesses, including accompanying the 

child throughout his or her involvement in the justice process, when it is in his 

or her best interests; 
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b) Provide certainty about the process, including providing child victims and 

witnesses with clear expectations as to what to expect in the process, with as 

much certainty as possible. The child‟s participation in hearings and trials 

should be planned ahead of time and every effort should be made to ensure 

continuity in the relationships between children and the professionals in 

contact with them throughout the process; 

c) Ensure that trials take place as soon as practical, unless delays are in the 

child‟s best interest. Investigation of crimes involving child victims and 

witnesses should also be expedited and there should be procedures, laws or 

court rules that provide for cases involving child victims and witnesses to be 

expedited; 

d) Use child-sensitive procedures, including interview rooms designed for 

children, interdisciplinary services for child victims integrated in the same 

location, modified court environments that take child witnesses into 

consideration, recesses during a child‟s testimony, hearings scheduled at times 

of day appropriate to the age and maturity of the child, an appropriate 

notification system to ensure the child goes to court only when necessary and 

other appropriate measures to facilitate the child‟s testimony. 

31. Professionals should also implement measures: 

a) To limit the number of interviews: special procedures for collection of 

evidence from child victims and witnesses should be implemented in order to 

reduce the number of interviews, statements, hearings and, specifically, 

unnecessary contact with the justice process, such as through use of video 

recording; 

b) To ensure that child victims and witnesses are protected, if compatible with 

the legal system and with due respect for the rights of the defence, from being 

cross-examined by the alleged perpetrator: as necessary, child victims and 

witnesses should be interviewed, and examined in court, out of sight of the 

alleged perpetrator, and separate courthouse waiting rooms and private 

interview areas should be provided; 

c) To ensure that child victims and witnesses are questioned in a child-sensitive 

manner and allow for the exercise of supervision by judges, facilitate 

testimony and reduce potential intimidation, for example by using testimonial 

aids or appointing psychological experts. 
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XII. The right to safety 

32. Where the safety of a child victim or witness may be at risk, appropriate measures 

should be taken to require the reporting of those safety risks to appropriate 

authorities and to protect the child from such risk before, during and after the 

justice process. 

33. Professionals who come into contact with children should be required to notify 

appropriate authorities if they suspect that a child victim or witness has been 

harmed, is being harmed or is likely to be harmed. 

34. Professionals should be trained in recognizing and preventing intimidation, threats 

and harm to child victims and witnesses. Where child victims and witnesses may 

be the subject of intimidation, threats or harm, appropriate conditions should be 

put in place to ensure the safety of the child. Such safeguards could include: 

a) Avoiding direct contact between child victims and witnesses and the alleged 

perpetrators at any point in the justice process; 

b) Using court-ordered restraining orders supported by a registry system; 

c) Ordering pre-trial detention of the accused and setting special “no contact” 

bail conditions; 

d) Placing the accused under house arrest; 

e) Wherever possible and appropriate, giving child victims and witnesses 

protection by the police or other relevant agencies and safeguarding their 

whereabouts from disclosure. 

 

XIII. The right to reparation 

35. Child victims should, wherever possible, receive reparation in order to achieve 

full redress, reintegration and recovery. Procedures for obtaining and enforcing 

reparation should be readily accessible and child-sensitive. 

36. Provided the proceedings are child-sensitive and respect these Guidelines, 

combined criminal and reparations proceedings should be encouraged, together 

with informal and community justice procedures such as restorative justice. 

37. Reparation may include restitution from the offender ordered in the criminal court, 

aid from victim compensation programmes administered by the State and damages 

ordered to be paid in civil proceedings. Where possible, costs of social and 

educational reintegration, medical treatment, mental health care and legal services 
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should be addressed. Procedures should be instituted to ensure enforcement of 

reparation orders and payment of reparation before fines. 

 

XIV. The right to special preventive measures 

38. In addition to preventive measures that should be in place for all children, special 

strategies are required for child victims and witnesses who are particularly 

vulnerable to recurring victimization or offending. 

39. Professionals should develop and implement comprehensive and specially tailored 

strategies and interventions in cases where there are risks that child victims may 

be victimized further. These strategies and interventions should take into account 

the nature of the victimization, including victimization related to abuse in the 

home, sexual exploitation, abuse in institutional settings and trafficking. The 

strategies may include those based on government, neighbourhood and citizen 

initiatives. 

 

XV. Implementation 

40. Adequate training, education and information should be made available to 

professionals, working with child victims and witnesses with a view to improving 

and sustaining specialized methods, approaches and attitudes in order to protect 

and deal effectively and sensitively with child victims and witnesses. 

41. Professionals should be trained to effectively protect and meet the needs of child 

victims and witnesses, including in specialized units and services. 

42. This training should include: 

a) Relevant human rights norms, standards and principles, including the rights of 

the child; 

b) Principles and ethical duties of their office; 

c) Signs and symptoms that indicate crimes against children; 

d) Crisis assessment skills and techniques, especially for making referrals, with 

an emphasis placed on the need for confidentiality; 

e) Impact, consequences, including negative physical and psychological effects, 

and trauma of crimes against children; 

f) Special measures and techniques to assist child victims and witnesses in the 

justice process; 

g) Cross-cultural and age-related linguistic, religious, social and gender issues; 
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h) Appropriate adult-child communication skills; 

i) Interviewing and assessment techniques that minimize any trauma to the child 

while maximizing the quality of information received from the child; 

j) Skills to deal with child victims and witnesses in a sensitive, understanding, 

constructive and reassuring manner; 

k) Methods to protect and present evidence and to question child witnesses; 

l) Roles of, and methods used by, professionals working with child victims and 

witnesses. 

43. Professionals should make every effort to adopt an interdisciplinary and 

cooperative approach in aiding children by familiarizing themselves with the wide 

array of available services, such as victim support, advocacy, economic assistance, 

counseling, education, health, legal and social services. This approach may 

include protocols for the different stages of the justice process to encourage 

cooperation among entities that provide services to child victims and witnesses, as 

well as other forms of multidisciplinary work that includes police, prosecutor, 

medical, social services and psychological personnel working in the same 

location. 

44. International cooperation should be enhanced between States and all sectors of 

society, both at the national and international levels, including mutual assistance 

for the purpose of facilitating collection and exchange of information and the 

detection, investigation and prosecution of transnational crimes involving child 

victims and witnesses. 

45. Professionals should consider utilizing the present Guidelines as a basis for 

developing laws and written policies, standards and protocols aimed at assisting 

child victims and witnesses involved in the justice process. 

46. Professionals should be enabled to periodically review and evaluate their role, 

together with other agencies in the justice process, in ensuring the protection of 

the rights of the child and the effective implementation of the present Guidelines. 

 

 


