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ABSTRACT

The main objective of this study was to Assess ttaeditional Justice Mechanisms In
Post Conflict Societies, the case study of thd B&tca Community. The research investigated
the transitional justice sources from stakehol@derd organizations such as the African Union,
the Government, civil society organizations and iinedia and this was adequate to give the
information required for the study in hand with lighted literature on the Evolution of
Transitional Justice Mechanisms in Post ConflictiSies. The study relied on secondary and
primary data which was collected using questiomsaifocus groups, observations of some of
the sample population and interview guide develdpdiohe with the objectives of the study and
analyzed to draw the conclusion of the study figdivhere qualitative techniques were applied
in data analysis. Sample was selected using armsgtiterandom sampling. The sample of 30%
and above is considered representative for a popualkess than 500. The results were presented
in discussion content delivery to highlight the arafindings. They were also presented
sequentially according to the research interviewdguwf the study. Descriptive analyses were
used to analyse the data collected. The raw dasaceded, evaluated and tabulated to depict
clearly the Transitional Justice Mechanisms in P@xinflict Societies. The research
recommended that the Transitional Justice MechanisnPost Conflict Societies is extremely
important given the all regimes coming out of a atgating conflict are confronted with a
formidable transition agenda. It must be noted timi¢rnational NGOs such as Amnesty
International and Human Rights Watch are not abserthe debate on transitional justice

policies.
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CHAPTER ONE
TRANSITIONAL JUSTICE MECHANISMS IN POST CONFLICT SO CIETIES
1.1 Introduction

In a post conflict society issues arise on howeal dvith war crimes and crimes against
humanity committed in a conflict torn soci&tyThe International Criminal Court, Pre —Trial
Chamber I, on the March 4, 2009 issued an arregtamaagainst Sudanese President Omar Al
Bashir, accusing him of war crimes and crimes againmanity committed in Darfur Regidn.
The same has caused unending debate. Some quuateesved the arrest warrant as a sign that
top and influential persons could actually be hatttountable for mass murder, rape and
torture®Others argued that the court’s decision would umétez the prospects of a lasting peace

since it elucidates how international outfits igmdfrican views'

In the traditional and classical sense, transitigustice refers to the set of judicial and
non-judicial measures that have been implementedifigrent countries in order to redress the
legacies of massive human rights abuses. Theseumesamclude criminal prosecution, truth

commissions, reparations programs, and variousskifdhstitutional reforms.

Transitional Justice as a term was coined by Amarfecholars in the early 1990’s which
was used to describe a range of initiatives sucth@sascent truth commissions in Chile, El
Salvador and South Africa, the purging or lustmataf former officials in Eastern European

states. It was seen as a field with a componenhefwvave of democratization that seemed to

Thomas Obel Hansen, ‘Facing the Challenges of Ttianal Justice; Reflections from Post Genocide Reaand
Beyond’, PhD Thesis, School of Law, Aarhus Univists2010 , p.1.
?|CC Pre- Trial Chamber |, Warrant of Arrest for Qnikassan Ahmed Al Bashir, in the Case of Prosecut@mar
Hassan Ahmad Al Bashir, ICC-02/05/-01/09, Marc2@09.
*Human Rights Watch , ICC Arrest Warrant is Warriongh\busive Leaders, 2009
“Assembly of the African Union, Decision of the Miegtof African States Parties to the Rome Statfit®
International Criminal Court ( ICC), July 3, 2009.
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affect many regions of the world at the time anldeotexpressions like * rule of law and post

conflict justice’ were also used in similar context

1.2 Statement of the Research Problem

Given the volatility of an immediate post-conflicontext, timing and sequencing in
particular represent an extremely important bufialift dimension. Policies must not come too
soon or too late. Questions and challenges abden to develop justice and reconciliation
activities? The tasks of promoting justice, comp#ing, and reconciliation after conflict are
challenging and can take many years to achievesgiematic abuses of human rights that are
not adequately addressed are a source of socia$tuand often contribute to renewed violence.
It is therefore important to re-establish the ruwdé law after periods of conflict or

authoritarianism to build sustainable peace andHugttioning states.

It is important to acknowledge that each post-éon8ituation is unique, and requires
different measures to address past wrongs. Conngaiiatormation about how other countries
have approached similar post-conflict justice peofd can, however, help to design and
implement an effective transitional justice strgte§lo matter what violence has occurred,
similar questions arise in the wake of past atiexit How can an emerging democracy
peacefully integrate both the supporters and tltinvs of a former regime. How should it
approach justice and reconciliation, war crimes] Hre search for truth. Many countries face
these difficult questions, and the answers camditeve profound political, legal, psychological
and economic consequences. Past experience deatesdtnat transitional justice mechanisms
work best if they are combined in a comprehenstvateyy: Judicial measures like trials and
legal reforms, and non-judicial measures like tredinmissions and compensation schemes can

and should complement each other some of the dliffahoices that societies must make in their



struggle to rebuild their society and their statelevconfronting the legacy of the past: The study
investigates transition justice evolution, on whtomhold accountable, how victims have been

satisfied, and how security and justice sectoitutgins have been helpful to transitional justice.
1.3 Objectives
The objectives of the study is to:

To give analytical situation of Transitional Justiechanism in East Africa Community and to

give a systematic situation evolution of Transiébdustice Mechanism in Post Conflict Society.
1.4 Literature Review

The discourse on transitional justice in a postfladnsociety has grown in the last
decade. It is perceived that with any interventicansitional justice usually is incorporated,
especially during peace operations and reconstructf a conflict affected society, the
international community tends to support transaignstice and is thought to be vital to stability
and sustainable peatdhe literature on the field of transitional justiand post conflict peace
building has lead to the path of understanding mmplementing by applying foresight and
hindsight to the proceSsit is vital to acknowledge the antagonism betwpeace and justice,
where it is believed that justice must be delayadorder to end hostilitieZyl states
nevertheless, justice claims should not be defeimddfinitely, not just because of the likely
corrosive effect on efforts to build a sustainapkace, but because to do so would be to

n8

compound a grave injustice that victims have alyeadiffered”” Transitional justice should

*Mobekk, E, 2005, Transitional Justice in Post Gonhfbocieties — Approaches to Reconciliation. PL 26

®Paul Van Zyl, * Promoting Transitional Justice insP Conflict Societies’, Security Governance intf®@snflict

Peace Building, Geneva Centre for Democratic Coofrédrmed Forces (DCAF), Geneva, Switzerland, 2p05L5

"Ibid.p.215

8paul Van zyl, © Promoting Transitional Justice insP Conflict Societies’, Security Governance intf@snflict

Peace Building, Geneva Centre for Democratic Coofrédrmed Forces (DCAF), Geneva, Switzerland, 2p05L5
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work hand in hand with any effort of building sustble peace. There are transitional justice
strategies that can enhance peace building eféurtined as follows: Problem Identification;
State Building and Institutional Reform; Removindglits Abusers from Political Office;
Dealing with Individual Victim Grievances and Fargi Reconciliation; Dealing with Group
Dominance; Security Sector Reform; implementing DpiRgrammes; Restoring the Rule of
Law and Confronting a Culture of Impunity; Restgrifirust in State Institutions; Consolidating

Democracy’

One of the most pronounced debates that emerdeeitrdansitional justice discourse in
post conflict peace building is moving ‘From Peaeesus Justice to Peace and Justic&he
guestion that has been asked by transitional pisttiolars is whether in pursuit of justice for
past atrocities it can jeopardize peace effortse Bntagonism witnessed has mainly been
between the principles and practice. While priresplwill provide an ethical guide but no
solution to it, the government actors have got tapgle with the reality as against their

convictionst!

In pointing out that criminal prosecutions and liment are superior to other
mechanisms of transitional justice, Carlos Nin@ asknowledges that controlling and reducing
interest in trials was vital in the Argentine casaece the army was still a cardinal stakeholder in

state cohesioff Some early scholars who argued against criminstigel held that the same

° Paul Van Zyl, ‘ Promoting Transitional JusticeFnst Conflict Societies’, Security Governance istR@onflict
Peace Building, Geneva Centre for Democratic Coofrédrmed Forces (DCAF), Geneva, Switzerland, 2pp5
215-223.
®Thomas Obel Hansen, “Facing the Challenges of Ttianal Justice; Reflections from Post Genocide Rda
and Beyond”, PhD Thesis, School of Law, Aarhus @rsity, 2010, p. 69.
Yibid. P. 69
2Nino, * Response: The Duty to punish Past Abuséswhan Rights into Context: The Case of Argentin€95,
p. 421
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interfered with the society’s stability and pedté&oday, commentators find that pursuit of
justice is a requirement for peace. They advancepéace and justice as one and the same
scholarship and are against peace verses justistealas a false premiseThe intention of
justice is to act as a deterrent, an agent of iktaion and reconciliation which should be used
to prevent future conflic Lutz states “how a society deals with its pastdnasajor determining

influence on whether that society will achieve loterm peace and stability®.

The transitional justice issues are cardinal ilntyyto understand the aims of peace and
justice in different environments. Scholarship padce versus justice’ and ‘truth versus justice’
has concluded that there can be no lasting peat®utithe aspect of accountihgEmpirical
evidence suggests that there exists a gap in tigiegtablish the relationship between peace and
justice and this mainly by determining a ‘fixed poof time’ where a practitioner will pursue
accountability*® Thus literature that posits that the peace vejsstice divide is non-existent
fails to acknowledge that gist of transitional jostis to be all inclusive and holistic in a

societyr?

*Thomas Obel Hansen, “Facing the Challenges of Ttianal Justice; Reflections from Post Genocide Rda
and Beyond”, PhD Thesis, School of Law, Aarhus @rsity, 2010 , p.70.
14Ellis, “Combating Impunity and Enforcing Accounttilyi as a way to Promote Peace and Stability- thke Rf
International War Crimes Tribunals”, 2006, p. 113.
*Bassiouni, “ Accountability for Violations of Inteational Humanitarian Law and Other Serious Violasi of
Human Rights”, 2002, p. 9
'8 utz, “TransitionalJustice: Lessons Learned andRbad Ahead”, 2006, p. 327.

agy, “Transitional Justice as Global Projectti eflections”, . p. .
" Nagy, “Transitional Justi Global ProjecttiCai Reflections”, 2008, p. 276
®¥Thomas Obel Hansen, “Facing the Challenges of Ttianal Justice; Reflections from Post Genocide Rda
and Beyond”, PhD Thesis, School of Law, Aarhus rsity, 2010, p.71.
Ybid. P. 71



Finally, an increasing argument that peace is auclyievable only to the extent of the
practise of transitional justice. As Hansen ass#tis most radical change is that trial and

punishment are frequently seen as compatible apyplostive of peace®

In the 1980s, Latin America or Central and Easteurope in 1990s did not view
international criminal prosecution as a realistigtian which was clearly parallel to the
transitional justice phenomenon. Since the militaflgunals at Nuremberg and Tokyo of the
1940s, international criminal prosecution lay donimanternational Justice was embraced in
1993 by the Security Council when it createdadnhodribunal for former Yugoslavia and later

Rwanda. This creation was plausible yet viewednaateinment in the future.

The terms ‘transitional justice and criminal pragem’ were viewed as one and the
same thing under other rubrics, ‘accountability angunity’. These concepts owe their growth
to international human rights law. These maniféstat are propagated by experts like Louis
Joinet and Theo Van Bov&of the United Nations Sub —Commission on Preveniidn

Discrimination and Protection of Minorities.

The Secretary General in 2004 presented a repdhet@ecurity Council entitled ‘The
Rule of Law and Transitional Justice in Post Canfocieties’> . He described ‘the notion of
transitional justice ...Comprises the full range obgesses and mechanisms associated with a
society’s attempts to come to terms with a legaclame-scale past abuses, in order to ensure
accountability, serve justice and achieve recaaoiin. These may include judicial and non-

judicial mechanisms, with differing levels of imtational involvement (or none at all) and

Thomas Obel Hansen, “Facing the Challenges of Ttianal Justice; Reflections from Post Genocide Rea
and Beyond”, PhD Thesis, School of Law, Aarhus drsity, 2010, p.71.
Abid p.71
2 WwilliamSchabas , ‘Transitional Justice and the¥®of International Law’, presentation to the arnmeeting of
the Japanese Society of International Law, Kwarski@ University, (2011)
%UN Doc S/2004/616.
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individual prosecutions, reparations, truth seekingtitutional reform, vetting and dismissals or

combination thereof*.

The Secretary General considered in his reporisthee of rule of law as a principle of
governance in which all persons, institutions antities, public and private, including the state
itself, are compliant to laws enacted, enforced antbnomously applied, this in tandem with
international human rights, norms and standatds. the end of post cold war era transitional
justice was developing without the insinuationsirdernational criminal justice and thus the
contemporary period transitional justice was chamed through the expansion of international

humanitarian law to times of peate.
1.4.1 Criminal Trials as Transitional Justice Mechaisms

Criminal trials have been the cardinal approachtransitional justice as noted by
RutiTeitel, “In the public imagination, transitidnastice is commonly linked with punishment
and trials of ancient regime&”.These prosecutions occur at different levels asiomestic
and international levef&. The field of transitional justice has extensivébgused on criminal
justice with pursuit of accountability. For instandhe Rwanda genocide was conducted at the
International level which was mainly European cewxercising universal jurisdiction but also
at the national level which was mainly domesticrtguAt the local or grassroots level Gacaca

courts were used to impose the criminal jurisdittio

*UN Doc S/2004/616.
% UN Doc ,The Rule of Law and Transitional Justicdbst Conflict Societies,.S/2004/616, para 6
%Anne Kirstine Iversen , Transitional Justice in tern Uganda: A report on the pursuit of justicengoing
conflict. October 2009
?Teitel, Transitional Justice, 2000, p.27.
“Thomas Obel Hansen, ‘Facing the Challenges of Ttianal Justice; Reflections from Post Genocide Redeand
Beyond’, PhD Thesis, School of Law, Aarhus Univigts2010, p.27.
7



The main features of criminal justice is firstlizet creation of special tribunals,
tendencies towards collective guilt, a non advésbkaystem, absence of appeal chances, the use

of statutes of limitations and the use of retroactaws.

One of the main concerns of this field is the pwdit nature of transitional criminal
justice. The principle of judicial impartiality greatly interfered with by political figures as yhe
tend to apply pressure with intend of interferinighwthe trial proces&’The intention being to
prosecute according to the wishes and interestehew regimé® It is important for criminal
justice to proceed without interference of the mbent government and the main objective

should be justice for both the defendant and viétim
1.4.2 Lustration Mechanism in Transitional Justice

Lustration is also known as vetting or purges big inechanism has not been given the
attention as criminal trial has receiv&d.ustration is the processes for assessing thegrityeof
individuals to determine their suitability for camied or prospective public employméhit.
Integrity is the yard stick in this mechanism andeffers to a person’s adherence to relevant
standards of human rights and professional condhududing his or her financial propriety*.
From the definition vetting only deals with indivdls and does not deal with the institutions

that could have been used to carry out the atescitiVetting is also applicable to those in

“Thomas Obel Hansen, ‘Facing the Challenges of Ttianal Justice; Reflections from Post Genocide Rdeand
Beyond’, 2010, p.28.
“pid. P. 28
%1See comments on the Eichmann trial by Hannah Ariendlitendt, Eichmann in Jerusalem: A Report on the
Banality of Evil, 1963, p. 298.
%2Thomas Obel Hansen, ‘Facing the Challenges of Ttianal Justice; Reflections from Post Genocide Reeaand
Beyond’, PhD Thesis, School of Law, Aarhus Univigrs2010, p.39.
#Duthie, ‘Introduction’, 2007, pp. 17-18
*International Center for Transitional Justice, ttfeg Public Employees in Post Conflict SettingmeBational
Guidelines’, 2007, p. 548
%Thomas Obel Hansen, ‘Facing the Challenges of Ttianal Justice; Reflections from Post Genocide Redeand
Beyond',PhD Thesis, School of Law, Aarhus Univer&i010 , p.39.
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service as well as prospective employees highligh# positive and negative dimensiSihe
vetting process entails review where an official & retained in office unless the review says
otherwise. Reappointment is done after officialgehbeen removed from an institution and they

reapply for their position¥.

In post conflict contexts, purges have been usextiteen human rights abusers. One of
the most discussed purges as recorded by the ealpevidence on transitional justice as
observed by Hansen the de — nazification programnitested by the allies in post — World War
Il occupied Germar¥. Vetting is important as it serves as a measumeter continuation of
the abuse by the officials serving in the instaoif and also the institutional reform itself with

the intent of restoring public confidence in siagitutions™
1.4.3 Reparations as a Transitional Justice Mechasin

Reparations as a mechanism has been greatly agiebdn the fields of transitional
justice and has taken the form of financial compéna:*'restitution of property? reparations
through symbolism such as seeking public forgiver@smemorialisaticii. Hansen looks at the

contemporary measures in the UN where he stategdical and psychological care, public

%*Thomas Obel Hansen, ‘Facing the Challenges of Ttianal Justice; Reflections from Post Genocide Reeaand
Beyond',PhD Thesis, School of Law, Aarhus Univer&i010 , p.39.
*Ibid, p.40.
®bidem., p. 40 see Hansen’s analysis of the \gttigislation in Central and Eastern Europe angtbeess it
took.
%Thomas Obel Hansen, ‘Facing the Challenges of Ttianal Justice; Reflections from Post Genocide Rdeand
Beyond’,PhD Thesis, School of Law, Aarhus Univer&i010 , p.43.
“°Duthie, * Introduction’, 2007, pp. 52-53
“ISee Roht — Arriaza, ‘Reparations in the Afterm&tRepression and Mass Violence’, 2004, pp. 121-161.
“Minow, Between Vengeance and Forgiveness : Facisg#y after Genocide and Mass Violence, 1998107 -
112
“Minow, Between Vengeance and Forgiveness: FacistpHi after Genocide and Mass Violence, 1998, p@- 1
112 and Transitional Justice in Kenya: A Toolkit foraining and Engagement 2010(The same was dexelop
Kenya Human Rights Commission (KHRC), The Kenyacati®e of the International Commission of JuristSJ4
K), and International Centre for Policy and Contf(ilcCPC) P. 58. | noted that the former looks atroealization as
an item within reparations while the latter lookst@s an independent transitional justice mecrani

9



disclosure of the truth, assistance in the reggudentification and reburial of victims, effectiv
civilian control of military and security forcesyengthening the independence of the judiciary,

providing human rights and international humanaadaw education to all sectors of society.
1.4.4 Amnesty Mechanisms in Post Conflict Socities

Amnestytransitional justice mechanism has been seen akearent in promoting
peaceful transitiofi’ There are jurisdictions that have combined amnestty other transitional
justice institutions which is usually not commordart recommendet. According to Hansen
he states that as if reflecting a decision to ‘eltee books’ and not look back, blanket amnesties

are sometimes granted and no other measure ofttoaas justice is put in placé.

The Spanish Parliament in 1977 supported an amteestwhich sought among
other things a democratic cry to put an end to icr@ntrials against persons in the previous
regime. This was packaged in a broader transitiggaadt” which included the release of
prisoners, sealing of police archives, retentionjalfs and pensions in the civil service,
legalization of the communist party and adoptioraafiew constitutioA’Some scholars argue
that rejection of the amnesty institution is rejeetof democraci? while others note that without
doing anything should not be perceived as beingagreement with the Looking forward’

notion?® Other scholars point out that the uncertaintiespefice explains the interest and

“Teitel, Transitional Justice, 2000, p. 53
**Thomas Obel Hansen, ‘Facing the Challenges of Ttianal Justice; Reflections from Post Genocide Rea
and Beyond’, PhD Thesis, School of Law, Aarhus @rsity, 2010 , p. 55.
“lbid.
“Ibidem., p. 55
**Huntington, The Third Wave: Democratization in tkete Twentieth Century, 1991, p. 217
**Thomas Obel Hansen, ‘Facing the Challenges of Ttianal Justice; Reflections from Post Genocide Rdeand
Beyond’, PhD Thesis, School of Law, Aarhus Univigts2010, p. 56.
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attitudes of some actors involved in the transipoocess and the structure involved during this

period>®

One thing that has come out in this literatureng transitional justice is taken up during
the transition from one regime to the other. Thetrsection will interrogate and attempt to

comprehend transitional justice discourse in Posflict society.
1.5 Theoretical Framework

Based on the assumption that Transitional Justieehamisms have an impact in post
conflict society this study will base its theoratiframework around two variables. Transitional
Justice will be the independent variable and posflict will be the dependent variable. In other
words, putting across an argument that TJ mechanigwe an influence in determining conflict
transformation in a society. To understand thisuamgnt it is vital to look at conflict

transformation theory and contributors to the teor

Conflict transformation must actively envision, lime, respect, and promote the human
and cultural resources from within a given settigis involves a new set of lenses through
which we do not primarily, see the setting andgheple in it as the, problem and the outsider as
the, answer’. Rather, we understand the longterm @b transformation as validating and

building on people and resources within the sefting

*Aguilar, ‘Justice, Politics, and Memory in the SismTransition”, 2001, p.94 and See also Thomad Bhasen,
“Facing the Challenges of Transitional Justice;l&gions from Post Genocide Rwanda and Beyond'020d 56.(
Hansen gives a situation analysis of how Mozambfglie in the example of having consensus to imglem
Amnesty as a transitional justice mechanism.

*! Lederach J.PPreparing for Peace: Conflict Transformation Acra@sltures New York: Syracuse University
Press, 1995
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Galtung points out that conflicts have aspects fbanh contradictions in the society
which become manifest in attitudes and behaviogcofding to him there is transformation in
the conflict cycle’® But Curle who draws insights from Galtung ideegfihow relationships in a
society are transformed from imbalance to balanbéchvis achieved through a process of
“conscientisation, confrontation, negotiation avelopment®®. This will be seen in this study
when truth seeking as a transitional justice mesharmust capture the perceptions, attitudes
and feelings of the people who have undergone gedxacities towards their persons and
properties. Rupesinghe argues for a holistic aggrdo conflict transformation that appreciates
multitrack approach that looks at conflict trangfiation as an approach that has conflict

resolution and Track 1 diplomacy.

On the other hand Lederach looks at peace buildeng process with different facets in
the conflict and the changes encompass moving Wwamo peace and being guided by values of
peace and justice, truth and mefcyThis justifies the implementation of transitiorjabtice
system that has the different mechanisms that bavénterest of moving from the conflict to

peace by dealing with sourcing for the truth, apygyustice, giving amnesty and reparations.

The practice of conflict transformation mostly lates and international organisations
seem to have a lot of influence on the conflictpagties. Boutrous- Ghali’'s Agenda for Peace
paper, which captured peacemaking and later cubednia peace building efforts in areas that

entered into peace settlements such as Mozambigueibia and Angold®

2 Galtung J, Peace by Peaceful Means, London: 38§96, P. 90
3 Curle A, Making Peace, London; Tavistock, 1971,
** Rupensinghe K, Conflict Transformation, London:dvéllan (ed), 1995
%5 Lederach J.P., Building Peace: Sustainable Relatimn in Divided Societies, Washington, D.C,: téul States
Institute of Peace Press, 1997
%5 Miall H, Conflict Transformation: A Multi — Dimerisnal Task, Research Center for Constructive Ceinfli
Management www.berghof-handbook.net
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The UN peace building model provides for ‘demobliiisn, disarmament and
cantonment’ of opposes, elections and establishnmantgovernment structure; civilian
participation; changes to police; human rights esobment; dealing with refugees and internally

displaced; reconstruction of infrastructdife.

These theories have a direct bearing on the Padtictosociety, where as it is now,
institutions of transitional justice have been puplace with an aim of addressing the structural
and functionalist failures of a society that hadengone conflict but it boils down to whether the

same institutions can revamp the society to a fjebseciety.
1.6 Justification of the Study

This study intends to bridge the gap between mashenof transitional justice and its
influence on post conflict society. The relatiomsbietween the two requires this analysis, not
least because the same can complement or undepacte other depending on how they are
structured. Another critical aspect this study \aitlalyze is the approaches to both transitional
justice and post conflict peace building as halisind integrated process in such a way as an
overemphasis on, or neglect of, anyone aspecttioéreof the strategies will render the overall

effort less effective.

The significance of transitional justice is firghhe transitioning societies have created
instruments that expose and punish perpetratordushan rights abuse for instance the

establishment of International Tribunals for thenfer Yugoslavia and for Rwanda, the

5"Miall H, Conflict Transformation: A Multi — Dimenshal Task, Research Center for Constructive Cdnflic
Management www.berghof-handbook.net
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formation of truth commissions, hybrid courts hdween witnessed and the application of

universal jurisdiction to former heads of states.

Secondly, the created instruments have had enorimpat on state sovereignty and the
worldwide pursuit for justice. Some decades ag@dkeof state power was tantamount to a
license to butcher and torture within their temigs. Currently, leaders such as Slobodan
Milosevic, Saddam Hussein, Hosni Mubarak, and @sarTaylor experienced criminal

prosecution and humiliatioh
1.7 Hypothesis

a) That an increase in the Transitional justice systera post conflict society decreases
chances for sustainable peace.

b) That a decrease in the Transitional justiceesgsin a post conflict society increases
chances of sustainable peace.

c) That there is no relationship between transitignstice and Sustainable peace in a post

conflict society.
1.8 Methodology

This study employed both qualitative researchesitagimed at understanding the
experiences and attitudes of the society towardstrédmsitional justice institutions that are in

place.

The collection of data was mainly done through prynand secondary methods. The

primary data was obtained using questionnairegyur@ws, focus groups and observations of

%8 Look at Charles T. Call, “ Is Transitional JustReally Just?”, Summer/Fall 2004 Volume XI, ISSUBMatson
Institute for International Studies

14



some of the sample population. Secondary data a@elly on the basis of existing written

material, including both selected academic souraed documents prepared by relevant
transitional justice stakeholders and organizatsumsh as the African Union, the Government,
civil society organizations and the media. In rewrg the material, pragmatism was applied
whilst keeping the cardinal goal of the study ieus allowing the researcher to obtain diverse
perspectives on the implementation of various aspetthe research. The researcher limited
herself only in the area of concern and that issiteonal justice in the East Africa Community

and post conflict.

The research samples in this study were purpositeeatargeted persons who had access
to the victims of perceived historical injustices the East Africa Community, internally
displaced persons, human rights and civil societugs, members of the truth justice and
reconciliation commission, the officials from Gomerent ministries such as the ministry of

internal security all of whom generated useful datahe project.

The population study involved respondents fromafugementioned group and the study
applied purposive sampling techniques where froenathove mentioned groups ranged from the

East Africa Community.

The instruments employed were individual interviewgroup discussions and
guestionnaires which were the cardinal data cadednstrument. The researcher ensured that
the design captured all areas and gist of the reflsdwy ensuring that it carried questions capable
of providing answers to all research questions. Ttkvidual interviews were in-depth or
unstructured interviews. The group interviews warethe form of focus groups which the

researcher believed to have captured the attitaddshoughts of the persons and how different

15



people from different ethnic groups were talkingeimch other about the transtitional justice

institutions in the society.

Using the techniques of collection above mentiotiexl data collected was organized,
coded and analyzed using the content analysis igeofinThe researcher’s intention here was to
employ the attribution, designation and pragmatilysis to engage the sample population so as
to capture the emphasis on adjectives, verbs ascrigéve phases that the population assisted
the researcher to assess the transitional justezdamisms and their probable causes and effects

on post conflict society.

1.9 Chapter Summary

Chapter One discuses transitional justice mechanisnpost conflict socities, it covers
the introduction, statement of the problem, obyedj Literature Review, Theoretical

Framework, Justification of the Study, Hypothesid ¢he research Methodology for the study.

Chapter Two covers the Post-Cold War and the dewadmt of ad hoc tribunals, the
development of International Criminal Tribunal ov&nhda. The development of International
Criminal Tribunal for the Former Yugoslavia, The @®pment Hybrid Tribunals for
Transitional Justice The Transitional Justvemise of The ICTY and ICTR, Deterrence Effects

of the Tribunals and Shortcomings of the Criminabilinal’'s Deterrence Effects.

Chapter Three involves the case study of the rekBearhich is the East Africa
Community Transitional Justice Mechanisms; it cevdhe Introduction, Local Trials,
Traditional Methods of Transitional Justice, CriairProsecution and Armnesty in EAC in

Transitional Justice Mechanisms.
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Chapter four covers the data analysis and the sksmn around the data collected
therefore it interpretes and explains the findinggh regard to the study objectives.This chapter
links the research questions, theoretical framevemd the case study in presenting the research
findings and discussing these findings obtainedhftbe respondents. The results are presented
according to the objectives of the study whicheeiflthe research questions that the researcher

set out to answer

While Chapter Five covers a summary of the studyierplication of the main findings
given. It also captures the researcher’'s conclgsiamd recommendations. Areas of further

research will equally be suggested which will bpatelent on the findings of the research
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CHAPTER TWO
EVOLUTION OF TRANSITIONAL JUSTICE MECHANISMS IN POS T CONFLICT

SOCIETIES
2.1 Introduction

This chapter will take a journey inot the evolutimirtransitional justice. It will attempt to look a
the different definitions of the terms ‘transitiénastice’, and how the term has been used to
mean different things to different jurisdictionsurther this section will look at the evolution of
International Criminal Justice.

Transitional justice is a contested and evolvingcpss which emerged in the 1990s. It is defined
as ‘that set of practices, mechanisms and conc¢katsarise following a period of conflict, civil
strife or repression, and that are aimed diredtigoafronting and dealing with past violations of
human rights and humanitarian @WwrTransitional justice, therefore, concerns the l#mange of
mechanisms or approaches applied by states ortiegdieat seek to reform heal and transit from
illegitimate and repressive rule or situations ohftict to national reconstruction and good
governanc¥.

The main aim of transitional justice, through i@rieus mechanisms, is to end the culture of
impunity and establish the rule of law in a contefkxtlemocratic governance. Transitional justice
processes should also reconcile people and comiesinitrovide them with a sense that justice
is being done and will continue to be done, as aglienew the citizens’ trust in the institutions

of governance and public service. In the afternwdtbonflict or authoritarian rule, people who

®W.A.Schabas,” An Introduction to the Internatio@aiminal Court,'(Cambridge, Cambridge University
Press,2001) pp 21-22
61 Kritz, Neil J, ed. Transitional Justice: How Emerging Democracies Reckith Former Regimes. 3 VoWashington, DC:

United States Institute of Peace (1995).
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have been victimised often demand juffic@he notion that there cannot be peace without
justice emerges forcefully in many communities. Bustice can be based awetribution
(punishment and corrective action for wrongdoings) on restoration (emphasising the
construction of relationships between the individuand communities)Retributive justices
based on the principle that people who have corathittuman rights violations, or ordered
others to do so, should be punished in courtswfdg at a minimum, must publicly confess and
ask forgiveness. On the other hamestorative justicejs a process through which all those
affected by an offence victims, perpetrators anestapding communities — collectively deal
with the consequences.

The twentieth century has witnessed the developroémhany norms in the field of
international humanitarian law and human rights.lawe wellbeing of the individual has
become a central issue in international law andihBisenced many other parts of the law.
®3States have become liable for the treatment ofviddals, be it foreigners or own nationals,
and concepts like national sovereignty and nometgions have undergone a considerable
adaptation. At the same time, the twentieth centhayg been the most violent and brutal in
human history®*Not only did the first and the second world warsness the death of millions
of people, but also did this century witness inntabke internal armed conflicts, which were
normally as barbaric as international conflictseTecent conflicts in Rwanda Burundi, DRC,
Sierra Leone, Bosnia and Kosovo are just but a ésample® War criminals have been

prosecuted at least since the time of the ancieaeks, and probably well before tfiatThis

62 Roht, A M & Javier. Transitional Justice in the Twenty- First Centu@ambridge, UK: Cambridge University Press. (2006)
8 M. Lippman, "Nuremberg:Fourty-Five Years Late€onnecticut Journal of International Lawol 7 (1991) p 1
% M.C Bassiouni, The Statute of the Internationair@al Court: A Documentary History,(Adsley, New Mo
Transnational Publishers,1998) pp13-15
5 H.A.M von Hebel, J.G Larmers and J SchukkiRgflections on the International criminal Coifthe Hague,
Kluwer, Law Internationl,1999) pp31-33
®W.A.Schabas,” An Introduction to the Internatio@aiminal Court,'(Cambridge, Cambridge University
Press,2001) pp 21-22
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may come as startling revelation to those who dmmrsthe pursuit of war criminals to be a
modern phenomenon, if not particular to the twehtieentury and on. Yes, if one considers
human nature and especially the conduct of humarniagitimes of violent conflicts, this may
not seem so outlandish. The major change whiclobasrred in more recent times has been the
attempt to create the conditions for the intermatigorosecution of war criminals and those who

have committed genocide and crimes against hunfanity

The major drawback of the international tribunaswhat they imposed ‘victors’ justice
over the defeated. They were composed of judgesimiga by each of the victor powers; the
prosecutor too were appointed by each of those powed acted under instructions of each
appointing state, but at Tokyo there was a chiesg@cutor or Chief of Counsel as he was called
namely the American Joseph B. Keenan and ten aequiosecutors. Thus the view must be
shared that the two tribunals were not indepentié@tnational courts proper but judicial bodies

acting as organs common to the appointing states
2.2 The Development of International Courts:

Although domestic Courts remain the most prefefoedm to bring lasting change, most of such
trials have been rare and repugnant to justice tdukack of political goodwill and weak
institutional framework¥. In such instances, recourse to internationalesystof justice is
sometimes necessary. The international justiceesysinclude the International Criminal Court
(ICC), improvised or ad-hoc international crimit@bunals, hybrid courts and the application of

universal jurisdiction. These are Courts desigredeal with specific problems and crimes and

®’Sypros Economides, The International Criminal Co&eforming the Politics of International Justice’
Governance and Oppositiq2003) pp 30-51

% M. Lippman, "Nuremberg:Fourty-Five Years Late€onnecticut Journal of International Lawol 7 (1991) p 1
% Sriram, C. The International Criminal Court Africa experimettie Central African Republic, Darfur, Northern
Uganda and the Democratic Republic of Congo’, isfixam and S. Pillay (eds). (2009)
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cannot be generalized and adapted for other puspddee Nuremberg Tribunal in Germany
between 1945 and 1946 was the first trial for trgomwar criminals before the International
Military Tribunal. It tried 22 of the most importanaptured leaders of the Nazi Germany. There
are currently two major trials undad hocinternational criminaltribunals taking place. T hestf

is the International Criminal Tribunal for the foemYugoslavia (ICTY); and the second is the
International Criminal Tribunafor Rwanda (ICTRY. The ICTR is an international Court
established in November 1994 by the United Natf®asurity Council in order to try those with
the greatest responsibility for the Rwandan gerechd other serious violations of the
international law performed in the territory of Rvda between 1 January and 31 December
1994. This tribunal is based in Arusha, Tanzani@esil995.Ad hoc Tribunals have been
criticized in some quarters for inefficiency, amd the length of trial<.

2.3 The Development of International Criminal Tribunal of Rwanda.

The end of the cold war which paralyzed the Uniwations from its inception was a
cause for celebration and hope. Following the histsecurity council summit meeting of
January 1992, the Secretary General of United NstiBoutros Boutros Ghali spoke of a
growing conviction among large and small, that @pastunity has been regained to achieve
great objectives of the UN Charter-a UN capablmaintaining international peace and security,
of securing justice and human rights and promotimghe words of the charter, ‘social progress
and better standards of life in the larger freed6nHe warned however that this opportunity
must not be squandered and that the UN must ngaém ae crippled as it was at the era that has

now passed.

"9 M.C Bassiouni, The Statute of the Internationah@ral Court: A Documentary History,(Adsley, New o
Transnational Publishers,1998) pp13-15

"R.Cesare, A. Nollkaemper, J. Kleffngmternational Criminal Courts and Tribunaip cit
2 Report of the Secretary General on the work of@hganization,UN.GAOR,487Sess,para,3,UN Doc
AIA7/277,S/24111 1992)
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The commission of experts established by the Smgrébeneral confirmed in its final
reports the existence of overwhelming evidence #ua$ of genocide within the meaning of
Article Il of the genocide convention had been catted against the Tutsi ethnic group by the
Hutu elements in a concerted, planned, systematicnaethodical way. It also concluded that
although crimes against humanity and other sentalations of international humanitarian law
had been committed by individuals on both sidedhef conflict, there was no evidence to
suggest that acts committed by Tutsi were perpetratith an intention to destroy the Hutu

ethnic group, as such, and therefore were not mitté meaning of the Genocide convention.

Furthermore the commission recommended that thaisgecouncil takes necessary steps
and effective action to ensure that the individuatgponsible are brought before and independent
and impartial international criminal tribunal, asdggested that the statute of the Yugoslav
tribunal be amended to ensure that its jurisdictamvers crimes under international law
committed during the armed conflict in Rwanda orriA@ 1994.0n November 8 1994,having
determined that the genocide and other systematicvadespread and flagrant violations of
international humanitarian law committed in Rwamdastituted a threat to international peace
and security within the scope of chapter VIl of tibl Charter, the security council adopted
resolution 955 whereby it established as an enfoecé measure, the international tribunal for
the prosecution of persons responsible for genammdkother serious violations of humanitarian
law committed in the territory of Rwanda on Rwandatizens responsible for genocide and
other such violations committed in the territoryradighboring states between 1 January 1994

and 31 December 1994 (Rwanda Tribural).

D.Shraga and R.Zacklin ,” Symposium towards anriagonal Criminal Court, The international Crimina
Tribunal for Rwanda European Journal of International La{@996) pp 501-518
" p Akhavan,'The International Criminal Tribunal feBwanda: The Politics and Pragmatics of the Punéstiin
The American Journal of International Lawol 90 No.3 (July 1996) pp 501-510
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In establishing the Rwandan tribunal, however theusity Council decided that drawing
upon the experience gained in the Yugoslav tribuaane step process and a single resolution
would suffice. Consonant with the recommendatiomsimission of experts, a draft document
circulated by the US had initially proposed amegdime Yugoslav tribunal’s mandate to extend
its jurisdiction to Rwanda. The proposal was rejddbecause of the misgivings of some council
members who feared that the expansion of an egistihhoc jurisdiction would lead to a single

tribunal that would gradually take on the charastis of a permanent judicial institution.

Although the Security Council eventually opted tstablish a separate tribunal for
Rwanda, it recognized that its coexistence with Yugjoslav tribunal dictated similar legal
approaches well as certain organizational andtutithal links so as to ensure a unity of legal
approach a well as economy and efficiency of resemir Accordingly, Article 12 (2) of the
Rwanda statute provides that the member of theappebamber of the Yugoslav tribunals shall
also serve as the members of the members of theakpphambers of the international tribunal
for Rwanda. Similarly Article 15 (3) provides thtae prosecutor of the Yugoslav tribunal shall
also serve as the prosecutor for the Rwandan @ibatthough he/she shall have additional staff,

including an addition deputy prosecutor to assigh ¥he prosecutions before the ICTR.

The government of Rwanda expressed the hope tleatridd of the perpetrators of
genocide and their grave violations of internatldnananitarian law by an external body in the
short-term would contribute to peace and recortimlisamong the parties to the conffic It was
also its expectations that, however unrealistiat the international tribunal would undertake the

investigation and prosecution of most, If not &lé tdetainees held in Rwandan prisons. The

™Davis, L ‘Transitional justice and security systegform’. Initiative for Peacebuilding PapeNew York, NY:
International Centre for Transitional Justice. (200

’® Sriram, C The International Criminal Court Africa experimettie Central African Republic, Darfur, Northern
Uganda and the Democratic Republic of Congo’, ilsxam and S. Pillay (eds) . (2009).
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realization that an international tribunal is nqugped to undertake a prosecution of thousands
of detainees was probably one of the reasons whygthvernment of Rwanda eventually
withdrew its support for the international tribudaAt the same time the government of Rwanda
continued to express its support and willingnessdoperate with the tribunal which as a
Chapter VIl based tribunal, was the only body eneldwith the power to compel states to
surrender former leaders who had sought refugeeim territories. Rwanda felt that the temporal
jurisdiction of the tribunal was inadequate, themposition and structure of the tribunal
inappropriate and ineffective, its subject-matteuded in crimes which ought to be tried in the
local courts and the tribunal's seat should be igakk Rwanda opposed the possibility of
convicted persons serving their sentence outssldeitritory and the reality that convicted

persons could not be sentenced to capital punishffien

The ICTY and ICTR were convened, in part to portthg potential effectiveness of
modern international law in action. A permaneneingational criminal court was considered at
the end of the First World War and again after Muserg, but was shelved until 1998.Modern
international criminal law has established beyong doubt that crimes as serious as genocide
are the concern of the international community. Esele yet to be determined is whether the
international community must act collectively tangr serious violators of genocide and other
serious crimes to justice through development oiperary or permanent international criminal
courts’® The establishment of the ICTY was an importargné\because it showed that an
international tribunal could in fact work. The sii@ of the ICTY which was subsidiary organ of

the Security Council acting under Chapter VII, gawvéegitimacy and credibility while the

""D.Shraga and R.Zacklin ,” Symposium towards anriagonal Criminal Court, The international Crimina
Tribunal for Rwanda ‘ op cit
"8E Mose, ‘Main Achievements of the ICTRIpurnal of International Criminal Justicéol 3 (2005),pp 920-943
"A.Casese, ‘On the Current Trends Towards Crimimas&cution and Punishment of Breaches International
Humanitarian LawEuropean Journal of International Laxel 9 (1998),pp 2-17
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financing of the tribunal was through assessed ritritons provided it with the necessary

administrative and financial stabiliy.
2.4 The Development of International Criminal Tribunal for the Former Yugoslavia.

The conflict which erupted in amongst other platks,former Yugoslavia and Rwanda
served to rekindle the sense of outrage felt actbsing stage of the second world #Wafhus
the UN security council set up an ad hoc tribumaissuant to its power to decide on measures
necessary to maintain or restore international @eaed security. In 1993, the ICTY was
established with powers to exercise jurisdictioerograve breaches of the Geneva conventions,
violations of the laws and customs of war, geno@de crimes against humanity allegedly
perpetrated in the former Yugoslavia since 1 Jand8091. The response of the international
community to the conflict in Yugoslavia had beemftioting due to impotence at the military
and political levels. The establishment of theunal was thus seized upon during the conflict
not only as a belated face saving measure butialébe pious hope that it would serve as
deterrence to further crimes. As the UN Security@al itself noted, the ICTY was formed in
the belief that an international tribunal will cabtte to ensuring that such violations are halted
and effectively redresséd. In the terms of ICTY’s establishment, the ideat thn international
court should be set up to try those responsiblewfar crimes and crimes against humanity
committed in the former Yugoslavia was spontangousboted in various quarters: in the
European community, notably at the instigation efr@any, France and the US. The proposal

for the establishment of the ad hoc tribunals weecgded by a number of UN statements

8R.zacklin, The Failing ofid hoclnternational Tribunals'Journal of International CrimnialJusticépl 2 (2004)
541-545
81 See for example the letters to A. Casese of Laveréagleburger of 8 May 1996 and Elie Wiesel of@8e 1996
reprinted inthe Path to the Hague:Selected Documents on thgir@rbf the ICTYUN:ICTY,1996) at 89 and 91
respectively
82 G. RobertsonCrimes against Humanity-The Struggle for Globaltihes(London,Penguin,2000) p 300
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proclaiming the principle that the authors of gréaveaches of the Geneva Convention and other
crimes were individually responsible and would kaled to account. The security council
established the ICTY in its resolution 827 of 29Wdy 1993.A striking feature of this resolution
was that the security council determined the dibnain the former Yugoslavia and in particular
in Bosnia and Herzegovina where there were remdrteass killings, massive, organized and
systematic detention and rape of women and thdipeaaf ethnic cleansing constituted a threat

to international peace and secufily.
2.5 The Transitional JusticePromise of The ICTY and ICTR

Since the establishment of the International Crahifribunal of the former Yugoslavia
in 1993, tribunals and the judiciary have becon&dasingly essential to reconstruction and
reconciliation in post-conflict situatiofi.The ICTY and the International Criminal Tribundl o
Rwanda created a year later where seen by thei§eCouncil and the international community
as imperative to preventing a cycle of violence thauld occur in the absence of an independent

judiciary in societies that were fractured and imah a culture of impunity existed.

In order to prevent a culture of impunity and suppbe return of the rule of law, the
ICTY and the ICTR were framed not only as tribunalg/hich perpetrators would be prosecuted
but also as a key component of United Nations pespEng operations and reconciliatfGn.
Thus there was an expectation that both tribunalgldvpromote and enhance justice and peace

as Humphrey explains:

8 D. P. Forsythe, 'Politics and the Internationabtinal for the Former Yugoslavi&riminal Law Forunvol
5(1994) pp 401-422.
84Security Council, ‘The Establishment of an Inteimaal Tribunal for Prosecution of Persons Respdedilr
Serious Violations of International HumanitarianAL@ommitted in the Territory of Rwanda and Rwan@dtizens
Responsible for Such Violations Committed in therifery of Neighboring States’, 3435rd meetin§, [8ov.1994,
S/PV.3453, http://www.un.org/ictr/english/Resatuts/955e.htm (accessed 30 October 2010)
#Moghalu, K.C, ‘Reconciling fractured societies: African Perspective on the role of judicial prostmns’, in
Thakur, R and Malcontent, P eBirom Sovereign impunity to international accountityni The search for justice in
a world of statesUnited Nations Press, Tokyo, 2004, pg 202
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‘These international legal interventions then agsighed not only to make perpetrators
accountable but also to promote peace by restthimgule of law, justice and individual rights

after mass atrocity’®

Tribunals are crucial for limiting renewed violene&d prosecutions can be seen as
deterrence against future abuses of human righiigs The creation of these courts was seen as

sending a message that those who commit masstegsoeill not go unpunished.

The promise of justice that accompanied the creabibad hoc international tribunals
was met with some skepticism as many believedttteSecurity Council’s reasons for setting
up the tribunals were to relieve the collectiveltginat the international community had for idly
standing by whilst people were slaughtetedlamalati points out that many viewed, the ICTR
as an ‘international instrument of relief for thenefit of spectators of the 1994 genocide whose
conscience needed to be eas8dhese doubts and skepticisms however were overshetiby
the belief that retributive justice was essentl the rebuilding of societies and addressing
victims’ need?’ There was great hope that both the ICTY and ICT&uld hold those
accountable for mass crimes, however, it can beearghat in reality the application of
international law and the use of internationalunbls as mechanisms of justice is a complex one
that depends on political and social factors. BbthICTY and ICTR have been faced with and
political challenges that have hampered effortseftectively prosecute perpetrators and

contribute to reconciliation and it from this thved shall turn to next.

8Humphrey, M, ‘International Intervention, JustigedaNational Reconciliation: The Role of the ICT Ydathe
ICTR in Bosnia and Rwandalpurnal of Human Rightd/0l.2, No.4, 2003, pg 496
8’See Hazan, Bustice in a Time of War: The True Story behindititernational tribunal for the former
Yugoslavia Texas A&M University Press, Texas, 2004, pg 41
88 Kritz, Neil J, Transitional Justice: How Emerging Democracies Reckith Former Regimes. 3 VoWashington, DC: United
States Institute of Peace ed (1995).
8 Davis, L. ‘Transitional justice and security systesform’. Initiative for Peacebuilding PapeNew York, NY:
International Centre for Transitional Justice(2009)
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2.6 The Development Hybrid Tribunals for Transitional Justice

Hybrid Tribunals derive their existence on the naedeal with crimes and render justice
so as to restore the victims and further reconimila Each of the tribunals has its unique
features but all have been established by statesgemg from conflicts. They work hand in
hand with the domestic judicial systems. The maduvorks best in where national jurisdictions
are seen to be viable as this will ease the workintpe tribunal. Government’s involvement is

also paramount as this will give confidence topgheple of a state to trust in the tribunal’s work.

The tribunals are normally located in the countvigere the crimes have occurred. This
in turn ensures the proximity of the tribunal te thithnesses and easy access to evidence that it

requires in the prosecution of its cades.

Understanding the local laws, customs, and langwdgbe local people can prove an
enormous challenge to international judicial offscdout since the tribunals incorporate local
judicial officers, it makes its work easi®r. The local judicial officers assist their interioatl
counterparts in their integration to the judicigbtem of that stat¥ Local institutions stand to
benefit a lot from the expertise of the internagibjudicial officers as they provide the necessary
training therefore improving their capacity. The Hybrid Tribunals therefore tend to leave a

lasting impact on the local judicial institutions @ompared to the International Criminal Court

% Kritz, Neil J. Transitional Justice: How Emerging Democracies RecWith Former Regimes. 3 Vols.
Washington, DC: United States Institute of Peadg1895) p.25
91 i

Ibid p.25
9|bidem 25.
% |bid *° Kritz, Neil J. Transitional Justice: How Emerging Democracies RecWith Former Regimes. 3 Vols.
Washington, DC: United States Institute of Peadg1895)
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and the ad hoc tribunals which are normally locd@daway from where the crimes were

committed®
2.7 Deterrence Effects of the Tribunals.

At the corner stone of the criminal justice systemthe world is the need to punish those
responsible for crimes and in the process detethiagyccurrence of similar crimes in the future.
It is a system where those who have already comdhitimes are held accountable, those that
are already committing atrocities are urged to ,sémgl those planning to commit similar crimes
in the future are forewarnéd. United Nations Security Council has elucidatee deterrence
factor of criminal tribunals. In its resolutionrfethe establishment of the ICTY, the Council
made it clear that it was “determined to put an #nsluch crimes and to take effective measures
to bring to justice the persons who are responéitslehem”?® Similar affirmation was given by
the Security Council in its Resolution to establisa ICTR?” By punishing the perpetrators of
heinous crimes, the tribunals not only deter bab aive the victims the satisfaction that those
responsible for their conditions have been punishé&dis lessens the chances of such victims
taking the law into their own hands and revengingirt attacks therefore more crimes being
committed. The former ICTY Judge Antonio Casseaeehtried to demystify the notion of
revenge by the victims of crimes where he arguas wWhere such victims are denied justice,
they will seek revenge as their last recodfsede goes on to illustrate how the genocide in

Armenia resulted in revenge by the victims notingt}

%K ritz, Neil J. Transitional Justice: How Emerging Democracies RecWith Former Regimes. 3 Vols.
Washington, DC: United States Institute of Peadg1895)
%, Wwilliam A. SchabasSentencing by International Tribunals: A Humanh®$gApproach?7 Duke J. Comp. &

Int'l L.498 (1997).
%, S.C. Res.827, U.N.Doc.S/RES/827 (1993).
% William A. SchabasSentencing by International Tribunals: A Humanh®igApproach7 Duke J. Comp. &
Int'l L.498 (1997).
% Antonio Casses®eflections on International Criminal Justjg&l Mod. L. Rev. 1 (1998).
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Where there is no justice in response to the extaton of a people, the result is that
victims are led to take the law into their own hgnbdoth to exact retribution and to draw

attention to the denied historical fac?".
2.8 Shortcomings of the Criminal Tribunal’'s Deterrence Effects.

Critics of the deterrent effects of the tribunalvé pointed to the fact that the said
tribunals only impose leaner sentences as the mamirsentence they can render is life
imprisonment as compared to the majority of nafignasdictions that recognizes the death
penalty’® Both the Statutes of ICTY and ICTR limits the ®meme of those convicted of
international crimes to imprisonmefit. Others have also argued that the deterrenceteftéc
the criminal tribunals is put into question wheezgetrators of crimes in failed states continue to
do so not because of lack of fear of prosecutignghe tribunals but because they have avenues
to do so as a result of weak institutions. Prosees by criminal tribunals can also reduce the
chances of bringing stability in countries where tonflicts have occurred. This is because in
many weak states, atrocities are committed by ksaaled it is the same leaders who are needed
for peace negotiations so as to bring the counémkhto normalcy®® Prosecution of such
individuals may therefore aggravate the situatesulting in more crimes being committed and

chances of reconciliation thwarté¥.

The existence of criminal tribunals particularle thd hoc tribunals have been viewed by

others as not contributing to the deterrence theamjike a permanent system like the

9 Antonio Casses&eflections on International Criminal Justj@&l Mod. L. Rev. 1 (1998).

190 william A. SchabasSentencing by International Tribunals: A HumanhRégApproach7 Duke J. Comp. &
Int'l L.498 (1997).
101 |CTY StatuteSupranote 78, Art 24. & ICTR Statue Supra note 83,28t
102" Julian Ku &JideNzelibeDo International Criminal Tribunals Deter or Exaxbate Humanitarian Atrocities?
84 Wash. U. L. Rev.781 (2006).
193 D.Shraga and R.Zacklin ,;” Symposium towardsraarhational Criminal Court, The international Ciril
Tribunal for Rwanda European Journal of International La{@996) pp 501-518
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International Criminal Cour®* This has been given credence by the fact thawoadribunals

are only established for a specific function anelytare disbanded once their work is complete.
They therefore grant retribution to the victims it to deter future crimes as their existence is
limited unlike a permanent international court thates retribution and deter future crimes as a

result of its continual existenc¢®
2.8 Conclusion.

In a nutshell, international criminal tribunals lkagmerged in the context of political
crisis in nation-states in which political violenhas taken the form of mass atrocity. They are
part of strategies of international interventiorstop violence and help restore peace and achieve
national reconciliation through justice. Howevdre fproject of justice they have set themselves
is in contexts where states have failed and sesi¢tave divided. They are part of larger political
projects to reverse the polarizing effects of wad & construct a new political community and

national identity.

Although international human rights law is usedr@¢oover the universality of law, the
effect of international criminal tribunals is intaly selective. The prosecution of mass atrocity
through criminal law imposes the logic of individiaang responsibility for crimes. This occurs
both as a consequence of establishing the truthtapecific crimes and also through the ritual

structure of trials, which makes selectivity a neetlof dividing the innocent and guilty.

The inevitably selective and symbolic characteimtdérnational trials becomes burdened
by the need to gain judicial acceptance for theaspcutions and verdicts among antagonistic

communities. They face the problem of addressing tights, grievances and fears of

104 Julian et aBupranote 138 at 789.
195 |bid p.789.
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communities divided and displaced by war with nditpal community yet to embrace them.

The international criminal tribunals represent fosuof transitional justice whose revelations
and verdicts need to be consolidated through naltiprosecutions. International tribunals can
never be anything but the focus for justice aftessmatrocity that establishes the ‘truth’ about
past violence. The restoration of law and justiaesnbe then founded and affirmed in national

communities through their laws, courts and conttifis.
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CHAPTER THREE
EAST AFRICA COMMUNITY TRANSITIONAL JUSTICE MECHANIS MS
3.1 Introduction

This chapter will discuss the various transitionjaktice mechanisms as practiced and
implemented in the East Africa Community membetestauch as Kenya, Uganda, and Rwanda.
The local trials in the East Africa Community, timernational criminal court in Rwanda will
also be discussed herein.

There are a variety of transitional justices medras which can help affected societies start
afresh. These are based on international humatsrégid humanitarian law in demanding that
states halt, investigate, punish, repair, and preveiman rights abusesll. Most of these
approaches are interlinked, and are most effeotben they are applied together. These
approaches include prosecutions, informal and tioadil justice mechanisms, lustration
measures, legal policy and constitutional refortmgth commissions, amnesty, reparations,
memorialization and reconciliation.

3.2 EAC Transitional Justice

For more than the one hundred years of its existeBAC has gone through different
forms of violations, including colonization, thédration struggle and post-conflict violations.
Anthony Reeler summarizes this experiéfiteFreddy Mutanguha captures the Rwandan

experience with the genocide in which more than iliom people were consumed in one

1% Rome Statute of the International Criminal Courtrisdiction, Admissibility and Applicable Law Af.to
21, available at: http://www.un.org/law/icc/stattitenefra.htm (last accessed on May 18, 2003); &rt.
enumerates crimes within the jurisdiction of theu@o The crime of genocide; Crimes against huryani
War crimes; The crime of aggression (once defiriadesno agreement has yet been found)
72 Which came into force on July 1st 2002
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hundred days of meaningless tribal anger. In Ugahdagovernment, the Lord’s Resistance
Army and a number of armed militants have causeduensuffering to citizens since

independence, and Lyandro Komakech presents agstrase in this regard. Joachim Forster
notes the extent of state terror in the former camist East Germany, where the state ruled
through an effective secret police, the Sfdsi Rwanda is a country where the elites and their
families were united in stripping the state of assets in a violent manner, and Justice Cleto
Vilacorta demonstrates the extent of damage andliffieulty in recovering lost assets. Kenya

presents a case of violent post-colony where theselise violent means to capture or retain
power; in his presentation, Davis Malombe shows Walence can devour society rapidly in

short time. Blanche Satta Gaie notes the extewhioh gender-based violence, particularly rape,

was used during the Liberian conflict.

Transitional justice mechanisms in EAC accordindrttht-Arriaza, includes ‘that set of
practices, mechanisms and concerns that arisewiolipa period of conflict, civil strife or
repression, and that are aimed directly at coniingréand dealing with past violations of human
rights and humanitarian law. For many years, stat® non-state actors have been involved in
truth, justice and reconciliation-related intervens without necessarily framing them as
transitional justic®®. The key transitional justice mechanisms applie8AC are constitutional
reforms; truth commissions; criminal accountabiliya public interest litigations; reparations
and memorialization; and others such as researdhdanumentation, vetting and lustrating,
peace-building and conflict management. Below waae the application of these mechanisms

in Kenya.

197 yvin Peter, Aiding Violence: The Development Eptise in Rwanda, West Hartford, CT: Kumarian
Press:1998
1% b, Gairdner, Truth in Transition: the Role of Truth Commissioins Political Transition in Chile and El
Salvador Chr. Michelsen Institute Development Studies Hodhan Rights, 1999.
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Different transitional justice approaches have be@hare still being applied to deal with
those gross human rights violations, with the udtienaim of achieving reconciliation and
sustainable peace. The case studies show thatistmryhof each country, its culture, and
tradition, the level of human rights awareness witeach society, political will and the
involvement of civil society are decisive in detémng the kind of approach and mechanism(s)

to be applied to ensure main transitional justieehanisms”.

3.2.1 Transitional Justice in Uganda

In Uganda the history of different conflicts anddd peace agreements has left multiple
legacies of violence in Uganda. Uganda chose a oaimepsive transitional justice approach
inclusive of formal and informal justice mechanisnis Democratic Republic, the German
government promoted disclosure of formerly clasdifiocuments belonging to the secret police
of the former German Democratic Republic as a tratovery mechanistt’. These documents
are now being used for vetting, criminal proseaudjorehabilitation of survivors, research and
political education. It is important to note thatcauntability, abolish the culture of impunity,
provide remedies to victims, bring perpetratorgustice and promote healing: preventing the
recurrence of crises and future violations of humights, to ensure social cohesion, nation-
building, ownership and inclusiveness at the nafioand local levels and to promote

reconciliation.

19 Edkins Jenny, ‘Legality with a Vengeance: Humanta Relief in Complex Emergencies’, Millennium
Journal of International Studies, 1996, Vol. 25, Rppp.547-75; and Sen Amartya, Poverty and FasniAa
Essay on Entitlement and Deprivation, Oxford: Qtalen Press 1981 (Reprinted 1984)
110 Keen, David War and peace: what is the differericeManaging Armed Conflicts in the XXI CenturydE
Adekeye Adebajo and Chandra Lekha Sriram, Intesnati Peace Academy, New York, Franck Cass 20011 p.
"ipid
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3.2.2 Transitional Justice in Rwanda

Rwanda adopted both national and international mr@sims for addressing the gross
human rights violations that obtained in the coprtetween 1990 and 1994 (the Rwanda
genocide). At the international level, the prosexubf perpetrators was carried out through the
International Criminal Tribunal for Rwanda. At thacal level, addressing the specific socio-
cultural fabric and character of the conflict (geide), traditional justice (Gacaca courts) and
preventative measures — for example, social integrgprojects, memorialization have been

implemented as the main transitional justice meistmasi*.

3.2.3 Transitional Justice in Kenya

Kenya suffers from a legacy of different coloniadgpost-colonial governance systems,
under which gross human rights violations and eoooocrimes were committed with no
recourse for effective redrésé For many years, a culture of impunity prevailedhich only
deepened the conflicts within the society. As allte this, key transitional justice mechanisms
have been put in place: constitutional reformsthtcommissions, criminal accountability via
public interest litigation, reparation and memagatdion, research and documentation, vetting

and lustration, peace-building and conflict managetfi’.

The Kenya Human Rights Commission (KHRC) is a maticNGO established in 1992 to
entrench human rights and democratic values instiogety. Moreover, partnerships with like-
minded state and non-state actors, including saryignd among human rights networks are

equally important towards this goal at the natipmagional and global level. With the Ford

1D, Gairdner, Truth in Transition: the Role of Truth Commissioins Political Transition in Chile and El
Salvador Chr. Michelsen Institute Development Studies Huothan Rights, 1999.
12 ynited NationsUpdated Set of Principles for the Protection andmption of Human Rights

through Action to Combat Impunit$ February 2005, E/CN.4/2005/102/Add.1, <httpasiw

derechos.org/nizkor/impu/principles.html>, accesagéd\pr. 2013.

13 A Toolkit for Training and Engagement in Ker{fdairobi: KHRC, ICJ-Kenya, and ICPC, 2009),
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Global funding and other opportunities, the KHRC n®ving towards being a ‘domestic
transnational’ organization in global governanckisTmeans that the Commission will be able,
directly and in partnership with likeminded parteio set the regional and global human rights
agenda, which includes transitional justice. TheRCHbelieves that transitional justice and the
development and implementation of pro-people ctutginal, legal and policy reforms are
critical in the realization of this vision. Currgnt the KHRC works with twenty-seven
community/victim-based networks; is a member ofrityenational, twenty regional and twenty-

five international human rights networks; mosttafge are transitional justice drivéh

In response to its long history of violence, Kenygplemented a number of measures
which included the Independent Review Commissioig@meral elections, the Truth, Justice and
Reconciliation Commission, and the Constitutionahtnission which was tasked with working
on constitutional reforms. It is important to ndiat, after the 2007 post-election violence, there
was political will within the government to dealttvipast and present human rights violations,
and this led to the development of the constit@iaeforms and the inclusion of transitional

justice mechanisms therein.

In general, what is prevalent in most post-con8ittiations is a culture of impunity and
general amnesty that prevents the implementatiamaokitional justice mechanisms. It usually
takes a very long time before societies develop auhapt adequate reconciliation and redress
policies. In most instances, it has been made Iplessinly after a change of government, a

reform of institutions and/or the persistent cldonjustice by civil society. The most typical and

14 United NationsUpdated Set of Principles for the Protection anémption of Human Rights
through Action to Combat Impunit§ February 2005, E/CN.4/2005/102/Add.1, <httpamiw
derechos.org/nizkor/impu/principles.html>, accesag¢d\pr. 2013.
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promising transitional justice approaches or medmas derived from the country case studies

presented at the conferente
3.2 Local Trials in East Africa Community for Transitional Justice Mechanisms

Holding local trials in post-conflict societies labeen instrumental transitional justice
mechanism in EAC to deal with past crimes and hundnts abuses. This type of trials has been
conducted in EAC with or without the direct assist of the international community. They can
include the participation of international judgés;, example, judging panels where two out of
three judges are local, and one is internatiorrathey can consist entirely of local judges and
prosecutors. They apply local law only or they epply a transitional form of law, which may
include international human rights law or UN lawsdareaties™. In a transitional period, if
local trials are chosen as a vehicle for justicgofst abuses, a multitude of combinations may be
employed during this period in a court of law. Téere numerous positive and negative
outcomes and effects of applying local trials taldeith the past in a transitional period.
However, the key issue which needs to be addrgesadto even contemplating the potential of
local trials to deal with human rights abuses esgtate of the judiciary and the judicial system in

post-conflict societies!’

115 xanana Gusmao’s Views on Justice”, http:.//www astr- reconciliation.org/Gusmao_Justice_E.htm,
V.Hearman, "Leaders Reject International

Tribunal”, Green Left Week)y25 June 2003.

116 ynited NationsUpdated Set of Principles for the Protection andmption of Human Rights

through Action to Combat Impunit$ February 2005, E/CN.4/2005/102/Add.1, <httpasiw

derechos.org/nizkor/impu/principles.html>, accesagéd\pr. 2013.

17 Xanana Gusmao’s Views on Justice”, http://www Eastr-
reconciliation.org/Gusmao_Justice_E.htm, V.Hearma’Leaders Reject International
Tribunal”, Green Left Week|y25 June 2003.
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3.3 Traditional Methods of Transitional Justice Medanisms in East Africa Community

Traditional methods of justice have found practiceEAC that took many different
forms, and vary extensively from community to conmityy They are generally considered
restorative justice, but they can also have pumifinctions. However, on a broad and general
level they are mechanisms for solving disputesflob® and crime at the community level. It is
where a village or tribal council, community megtiar council of elders is held to deal with
crimes perpetrated towards the community or indigld, or it can focus on resolving conflicts
such as marital disputes and domestic violence.cbo@cil, elders or group then decide on the
punishment for the perpetratdt The punishment can vary extensively dependinguym only
the seriousness of the crime or transgression,alsd on the culture of the country and
community. It can include public humiliation of tperpetrator, paying fines, community labour,
physical punishment or what the community or coluekeiermines to be the best solution for the
transgression. It is often focused on the fact thatperpetrator is part of the community and
although he/she can be punished for the crimes ¢tiethit is not in the sense of incarceration.
The perpetrator may serve the community and repayi/her crimes. This serves the greater
good of the community rather than separating thgpgieator from the community. Different
variations of traditional justice mechanisms areduall over the world in developing countries.
Where there have been long periods of conflicthautiarian regimes or where the judicial
system is perceived to be unfair and corrupt, greysometimes used more extensively, because
of a lack of trust in the system Unlike truth corssions and the type of ad hoc/hybrid local
trials discussed above these mechanisms are intacdnsse for present crimes and conflict

resolution, they are not a mechanism created cgldped to deal particularly with past crimes of

18 Akhavan Payam, “Beyond Impunity: Can Internatio@aminal Justice Prevent Future Atrocities?” Ancarn
Journal of International Law 95(1), 2001 p.12
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human rights abuse in a post conflict setting. Teay, because of their focus on reconciliation

and their both restorative and retributive natbeea valuable mechanism to use in the context of
post-conflict transitional justice. However, sevecautionary notes must be struck before

unequivocally embracing all traditional mechanismsll their forms as ways of dealing with

past crime&'®.
3.3.1 International Criminal Tribunal for Rwanda

Rwanda provides a far-reaching example of experisnenjustice and reconciliation. It
also reveals how the combination of internationatjonal, and traditional criminal prosecutions
can both facilitate and limit justice and recoratitbn®®. The United Nations created the
International Criminal Tribunal for Rwanda (ICTR) November 1994 to prosecute the master-
minds of the genocide and other serious violatministernational humanitarian law. The ICTR
has been plagued by charges of inefficiency. Sitscaception and with 800 staff, the ICTR has
indicted ninety-two persons and managed to arrdgstnational response to mass violence in
post-conflict societies. The tribunal’'s jurisprudenhas contributed to the development of

international criminal law by setting various legaécedents®.

When it came to power in 1994, the Rwandan Patriétiont (RPF) government
announced that it would not extend amnesty to #rpgirators of the genocide. Consequently,
the government arrested and detained suspecteajethocide and other serious violations of

international human rights and humanitarian law.18996, the Rwandan National Assembly

19 United NationsPUpdated Set of Principles for the Protection anémption of Human Rights
through Action to Combat Impunit§ February 2005, E/CN.4/2005/102/Add.1, <httpamiw
derechos.org/nizkor/impu/principles.html>, accesagéd\pr. 2013.

120 Bacic, “Truth Commissions: One option when Dealimigh the Recent Past in Countries that Have Erdlure
War or Dictatorships”, Committee for Conflict TransformatiorSBupport Newsletter 18, http://www.c-
r.org/ccts/ccts18/trucomm.htm

121 Akhavan Payam, “Beyond Impunity: Can Internatio@eainal Justice Prevent Future Atrocities?” Ancarn

Journal of International Law 95(1), 2001 p.12
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adopted the Organic Law creating four categoriesrioie and associated punishments, ranging
from particularly cruel behavior to simple propedifences. These were later reduced to three
categories. This law was created because, alththegbountry was party to the 1948 Genocide

Convention, its penal code was never extendedrioajee?

Traditional justice mechanisms, such as Culo Kwdato Oput, Kayo Cuk, Ailuc and
Tonu ci Koka and others as practiced in the comtiamiaffected by the conflict, shall be
promoted, with necessary modifications, as a cepad of the framework for accountability
and reconciliation.” This paragraph is article ®fla preliminary pact on accountability and
reconciliation, signed in late June 2007 by theegoment of Uganda and the rebel Lord’s
Resistance Army (LRA). It could be a major step dois success in the Juba peace talks that
must bring an end to the long and cruel civil waithe northern part of Uganda. The explicit
reference to traditional justice instruments in tbentext of peacemaking and justice is
innovative. It is one of the strongest signs of thpidly increasing interest in the role such
mechanisms can play in times of transitidnAlmost ten years earlier, Rwandans, battling the
heavy legacy of the genocide, began scouting tissilpiity of mobilizing an informal dispute
resolution tool, called Gacaca, for their transitibjustice policy. Since then, thousands of such
lay tribunals have been set up. They have idedtified tried numerous men and women who
were suspected of participating in the events ofilApune 1994. The Gacaca justice and
reconciliation activities have attracted worldwidgention. Academics have written countless

articles and books. International non-governmeatghnizations (NGOs) and donor countries

122 Bacic, “Truth Commissions: One option when Dealimigh the Recent Past in Countries that Have Erdlure
War or Dictatorships”, Committee for Conflict TransformatiorSBupport Newsletter 18, http://www.c-
r.org/ccts/ccts18/trucomm.htm
1ZM. Freeman & P. Hayner, “Truth-Telling” in D. Bladfield, T. Barnes, L. Huyse (eds.),
Reconciliation after Violent Conflict. A HandbodREA, Stockholm, 2003, p. 129.
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have provided generous funding. Examples of thealritreintegration of ex-combatants in

Mozambique and Sierra Leone were given a simildcovee*,

As the alternative judicial process, thacacahad two primary objectives: to alleviate
prison overcrowding and to address a range of problat the community level, such as
rebuilding group relationships and reconstructigaRdan society. Thgacacawas a dispute-
resolution mechanism used in precolonial Rwandadfodicate communal disputes often linked
to property issues, personal injury, or inheritapoeblems?®®. During the proceedings, respected
community figures served as “judges” who involvdgk tentire community in the process.
Sanctions usually took the form of compensation motdmprisonment, allowing the accused to
appreciate the gravity of the damage caused béisrer her reintegration into the community.
The main aims of the proceedings were restitutiod eeconciliation. In October 2000, the
Transitional National Assembly of Rwanda adoptesl GacacalLaw (modified in June 2001),
which establishedgacaca jurisdictions to adjudicate genocide suspects. tiles for

approximately 255,008acacajudges took place
3.4 Criminal Prosecution in EAC in Transitional Jugice Mechanisms

EAC have embraced Criminal Prosecution in Trans#@idustice Mechanisms, Criminal
prosecutions are directed at individuals who beasgnal responsibility for criminal offences
committed during a period of conflict or abuse. d&uting perpetrators of mass crimes is an

international legal obligation, and is often sesraanoral good as well as sending a strong social

124 Bacic, “Truth Commissions: One option when Dealimigh the Recent Past in Countries that Have Erdlure
War or Dictatorships”, Committee for Conflict TransformatiorSBupport Newsletter 18, http://www.c-

r.org/ccts/ccts18/trucomm.htm
15M. Freeman & P. Hayner, “Truth-Telling” in D. Bladield, T. Barnes, L. Huyse (eds.),
Reconciliation after Violent Conflict. A HandbodREA, Stockholm, 2003, p. 129.
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message that criminal act will not be toleratedha future. Prosecutions also help to avoid

lawless revenge and retaliation, and to maintairesiore the rule of laff’.

Prosecuting individuals who have committed pastes is the most direct form of
accountability possible. Prosecutions help to meaftegal order and encourage trust in public
institutions. However, prosecutions are often espan time consuming, and divisive, and no
state will have adequate resources to prosecuteofathe hundreds if not thousands of
perpetrators who have committed crimes during dogeof conflict. To overcome these
obstacles, prosecutions in the transitional justioatext are often only conducted for the
individuals most responsible for the most seriotimes. Not only are they considered more
deserving of punishment than others, punishingptirecipal perpetrators can act as a deterrent
for future abusers and signals an acknowledgmenthefwrongdoing that occurred as an

indication that impunity will not be tolerated imaw regimé®’.

Mass crimes such as crimes against humanity oroggmare difficult to investigate and
more difficult to prove in a court of law. Proseatgt must investigate large patterns of abuse,
which may involve many witnesses and forensic aedyas well as establishing complex links
between commanders who ordered crimes and thees®ldiho carried them out. In many
countries recovering from conflict, local court ®ms are not well equipped to handle the size
and complexity of prosecutions for mass crimes. @édger, many domestic courts are seen as
politically biased after periods of authoritariarier and even if they have the technical capacity

to take on complex cases, they are not seen aiblerdy one or more parties to the confifét

126 Akhavan Payam, “Beyond Impunity: Can Internatio@eaminal Justice Prevent Future Atrocities?” Ancarn
Journal of International Law 95(1), 2001 p.12

127M. Freeman & P. Hayner, “Truth-Telling” in D. Bladield, T. Barnes, L. Huyse (eds.),

Reconciliation after Violent Conflict. A HandbodREA, Stockholm, 2003, p. 129.

128 R, Mosier, "Impunity, Truth Commissions: Peddlilgpunity?”, Human Rights Features, Voice of the Asia
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In such cases, some countries have pursued a thiyimodel of prosecution, whereby
local courts, lawyers, and judges are assistechtgyriational counterparts to assist with trials.
International experts can bring both professiongbegiences, knowledge of the evolving

international jurisprudence on the subject andmg®rtant, independence to legal proceedings.
3.5 Amnesty in EAC in Transitional Justice Mechanims

Amnesty offers the least expensive mechanism fafir with past state violence. The
amnesty option avoids the investigation, salaryrastructure training, and security costs
associated with trials and truth commissions. Arhassnormally require no enforcement
mechanism, implementation, staffing, or outlay ainds, and they consume very few

government resou I'CJE@.

Compared with trials and truth commissions, amesgirovide the cheapest option at the
disposal of transitional democracies. Most advacaie transitional justice do not consider
amnesties an acceptable mechanism for dealing thghpast, however. They do not hold
individuals accountable for their crimes in eitlaerestorative or retributive way. Nevertheless,
defenders of amnesty contend that amnesties offeroavledgment of past crimes; to grant an
amnesty requires recognition that wrongdoing o@triThey also contend that the strength and
stability of the new democratic system hinges orntipy the past in the past, without
recriminations that might catalyze spoilers. Initidd, the trend toward accountability has not

eroded the use of amnesties throughout the world.

Amnesties may persist in part due to their costetiveness. New and fragile
democracies may consider other transitional justieehanisms out of reach, and opt instead for

the cheapest acknowledgment-without-justice, oratin@esty mechanism. Amnesty is an act by

12%pacific Human Rights NetwariSpecial Weekly Edition for the Duration of thelBSession of the Commission
on Human Rights, Vol. 6, no. 5, 14-20 April 200 P
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which an individual or a group of people is grant@hunity from criminal prosecution, and in
some cases civil liability, for a crime committedthe past. An amnesty is to be distinguished
from a pardon, which “forgives” the perpetrator aretluces or removes their punishment,

although the conviction for the crime remains it'tic

The grant of amnesty in response to gross humahtsrigiolations is a highly
controversial issue. Both general amnesties angitchhl or conditional amnesties continue to
be adopted in a large number of post-conflict situes as a response to the transitional justice
guestion. 184 The UN has a mixed record with regardmnesties, and while some have been
supported by the international community, othergseheen opposed, and/or overturned or
reviewed by domestic courts and human rights botlieShe legality of a domestic amnesty
may be assessed partly in relation to the statety do prosecute certain categories of
international crimes. The exact scope of this @ian remains unclear, and there have been
lengthy debates as to whether amnesty for ceméémnational crimes is prohibited by customary
international law.186 Nevertheless, in many casesesty provisions are evidently in breach of
a state’s treaty obligations. In addition, the di&§i of a domestic amnesty also relates to the
state’s obligations to provide an effective reméalyictims of human rights violations under
international human rights law. Amnesties must @¢fee be considered together with the

transitional justice measures that accompany @) s$ accountability or reparative meastifes

130 Bacic, “Truth Commissions: One option when Dealimigh the Recent Past in Countries that Have Erdlure
War or Dictatorships”, Committee for Conflict TransformatiorSBupport Newsletter 18, http://www.c-
r.org/ccts/ccts18/trucomm.htm
131 R. Mosier, "Impunity, Truth Commissions: Peddlihgpunity?”, Human ﬁights Features, Voice of the Asia
Pacific Human Rights Networpecial Weekly Edition for the Duration of the"5%ession of the Commission on
Human Rights, Vol. 6, no. 5, 14-20 April 2003, p. 2
132 Bacic, “Truth Commissions: One option when Dealimigh the Recent Past in Countries that Have Erdlure
War or Dictatorships”, Committee for Conflict TransformatiorBupport Newsletter 18, http://www.c-
r.org/ccts/ccts18/trucomm.htm
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3.5.1Amnesty in Uganda in Transitional Justice Mecainisms

Even before the conflict in northern Uganda hadclear end in sight, literature
on the subject had already begun to address issuesintegration and reconciliation. This
discussion merits attention because even thoughR#eand the government of Uganda have
not yet successfully negotiated a peace deal, #missof former members of the LRA have
sought amnesty and returned to their communitiesEven when the conflict was ongoing,
communities in northern Uganda had begun reintegydormer LRA rebels and had begun to
work towards reconciliation through traditional @at resolution mechanisms. Parts of the
features of Uganda’s Amnesty Act and the Acholiaditional ceremonies and examine how
these two mechanisms alone may fall short of aahgeweintegration and reconciliation both

during and post-conflict.
3.5.2 The Contours of the Amnesty Act

Religious and cultural leaders in northern Uganalee led the movement towards
ending the conflict through amnesty. Accordingly, the objective of the Amnesty Act2600
is to break the cycle of violence in northern Ugamg encouraging the combatants of various
rebel groups to leave their insurgencies withoat f&f prosecutiod®® The Act thereby declares
amnesty with respect to any Ugandan who has engage@r or armed rebellion against the
government of Uganda since January 20, 1986. Toasded amnesty under the act receive “a

pardon, forgiveness, exemption or discharge frorminal prosecution or any other form of

133 At the end of January 2005, there were 14,695rtepm according to the Ministry of Internal Affair Refugee
Law ProjectWhose Justice? Perceptions of Uganda’s Amnest2@02: The Potential for Conflict Resolution and
Long Term Reconciliatiqry, February 2005.

134 Amnesty InternationaMonitoring and Reporting Human Rights ViolationsAfiica: A Handbook for
Community Activists, Great Britaend; Kate Thompson and Camiffard: Reporting Killings as Human Rights
Violations,Human Rights Centre: UK University of Esg@002)

135 Amnesty Act 2000, Preamble; International CenterTransitional Justicesupranote 8, at 46.
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punishment by the Staté®*® The following outlines the Act’s provisions foramting amnesty as

well as the institutions which it establishes foattpurpose.

To qualify for amnesty, the applicant must haveialty participated in combat,
collaborated with the perpetrators of the war aned rebellion, committed a crime in the
furtherance of the war or armed rebellion, or @sdi®r aided the conduct or prosecution of the
war or armed rebellion. The government will nabgecute or punish such persons if he or she
reports to the nearest local or central governmauathority, renounces and abandons
involvement in the war or armed rebellion, and snders any weapons in his or her possession.
In renouncing involvement, the rebels’ declaratinasd not be onerous or specify the crimes for
which he or she seeks amne&ty. After a rebel has completed the above steps,rhshe
becomes a “reporter,” whose file the Amnesty Corsiors reviews before a Certificate of

Amnesty is issued and the process is compféte.

In addition, the Amnesty Act establishes the Amypé&sbmmission which consists of a
Chairperson, who is a judge of the High Court (gueason qualified to be a judge of the High
Court), and six other persons of high moral intggri® The Commission’s objectives are “to
persuade reporters to take advantage of the amaedtyo encourage communities to reconcile
with those who have committed the offens¥S.” The Commission’s functions specifically
require it to monitor programs of demobilizatioeintegration, and resettlement of reporters and
to coordinate a program to sensitize the genetaliptegarding the Amnesty A¢t! According

to thelnternational Center for Transitional Justicthe Commission appears to be efficient and

136 Amnesty Act 2000, art.

137 International Center for Transitional Justice

138 Bacic, “Truth Commissions: One option when Dealimigh the Recent Past in Countries that Have Erdlure
War or Dictatorships”, Committee for Conflict TransformatiorSBupport Newsletter 18, http://www.c-
r.org/ccts/ccts18/trucomm.htm

139 Amnesty Act 2000, arts. 7-8.

140 Refugee Law Projecsupranote 17, at 7, quoting Amnesty Commission Handb&eiction 3.11.

141 Amnesty Act 2000, art. 9(a), (b).
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well functioning despite challenging circumstansash as inadequate fundifff. It also seems
to maintain good relationships with northern Ugasdavil society’*® Finally, the Act further
institutes a seven member Demobilization and Resatnt Team (DRT) which functions at a
regional level to implement the amnesty by estabig programs for decommissioning arms,

demobilization, resettlement, and reintegrationepbrters-**

In 2005 the Commission began to run a disarmangamhobilization, and reintegration
(DDR) program to support former combatants as #tast new lives*® The program provides
the reporters with resettlement packages whichude63,000 Uganda shillings (US $150) and
a home kit with items such as a mattress, a blasketcepans, plates, cups, a hoe, maize flour,
and seed$® Funding of the resettlement packages has onlyn beslective, leaving
approximately 10,000 former rebels still withouttkages (out of a total of 15,000 reporters).
However, the Multi-Country Demobilization and Reigtation Program (MDRP) of the World
Bank released US $450,000 at the beginning of 20@bthe Commission anticipates that the
MDRP will release more funds, as is needed, oth@®4.1 million budgeted for the purpdéé.
Lastly, while the DRT supposedly monitors reportensup to two years, there are in fact few

long term programs and reintegration is generallgoordinated and poorly funded.

2 |nternational Center for Transitional Justisepranote 8, at 47.

143 Bacic, “Truth Commissions: One option when Dealimigh the Recent Past in Countries that Have Erdlure
War or Dictatorships”, Committee for Conflict TransformatiorSBupport Newsletter 18, http://www.c-
r.org/ccts/ccts18/trucomm.htm

144 Amnesty Act 2000, arts. 11-13.

145 International Crisis Group, Policy BriefinBuilding a Comprehensive Peace Strategy for Northéganda 8,
23 June 2005.

146 Bacic, “Truth Commissions: One option when Dealimigh the Recent Past in Countries that Have Erdlure
War or Dictatorships”, Committee for Conflict TransformatiorSBupport Newsletter 18, http://www.c-
r.org/ccts/ccts18/trucomm.htm

14" Human Rights Watclsupranote 5, at 38; International Crisis Grosppranote 31, at 8.
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3.6 Conclusion

Criminal justice is part of the response to mashian rights violations and works best
if combined with other mechanisms of transitionatice. If domestic prosecutions are possible,
they can signal a break with the past, foster remkepublic trust in institutions and restore the
dignity of victims. At the same time, prosecutiogsnerally face many hurdles and require
significant resources and a high commitment tonkss, transparency and public consultations.
A clear prosecutorial strategy helps to make thst bee of limited resources. The next chapter

addresses how domestic capacity can be combinedaamplemented with international efforts.

Truth commissions can foster a common understandimd) acknowledgement of an
abusive past, and if they are effectively embeddeal comprehensive justice perspective, they
can provide a foundation for building a strong dasting peace. Carefully structuring and

implementing a truth commission process is cruoids having this positive impact.
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CHAPTER FOUR

ANALYSIS OF TRANSITIONAL JUSTICE MECHANISMS IN EAST AFRICA

COMMUNITY

4.1 Introduction

This chapter aims to link the research questidrexretical framework and the case study
in presenting the research findings and discugsiage findings obtained from the respondents.
The results are presented according to the obgctof the study which reflect the research
guestions that the researcher set out to answeaddition, this chapter presents characteristic of
the study subjects displayed by the qualitativelifigs. Qualitative data is presented based on
the themes that emerged during the analysis. Ttiosealso demonstrates how some of the
identified factors determined the situation andletton of transitional justice mechanisms in

East Africa Community

4.2 International Criminal Tribunal

The ICTR is an international Court established Niavember1994 by the United
Nations Security Council in order tby those with the greatest responsibility for the
Rwandangenocide and other serious violations of the irggomal law performed in the
territory of Rwanda between 1 Januaapnd 31 December 1994. This tribunal is based in
Arusha, Tanzaniasince 1995. Ad hoc Tribunals have been criticized somequarters for

inefficiency, and for the length ofials™®.

The ICC isapermanent international tribunal that cameo ifteing on July 2002

the date its founding treaty, the Rome Statftehe International Criminal Court, entered

148 Amnesty International. Monitoring and ReportingHuman Rights Violations in Africa: A Handbook for
Community Activists, Great Britain (200aphd; Kate Thompson and Camille GiffarBeporting Killings as
Human Rights Violationgluman Rights Centre: UK University of Essex.
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into force. ThelCC was set up to prosecute individuals fomagede, crimesagainst
humanity, war crimes, and the crime aggressior(although it cannot currently exercise
jurisdiction overthecrime of aggression as the crime itselfyet to bedefinedunder
the Rome Statute). It is important to note that fB€ is not mandated to prosecute any
crimes other tharthosestated above. Furthermore, the court is aegigo complement
existing national judicial systems: it caxercisdts jurisdiction only when national courts
are unwilling or unable to investigate or prosecute such crimesrefbee, the primary
responsibility to investigate and punish crimgsherefore left to individual states. The ICC
can generallyexercisgurisdiction only in cases where the accused isatonal ofa state
party, the alleged crime took place on the tewitor astateparty, or a situation is referred
to the court by theJnitedNations Security Counéff®.

Table 4.1: lllustrates the general Perceptions ohe International Criminal Processes

perception frequency Pecentage
Very good knowledge | 4 10

Good knowledge 3 7.5

Fair knowledge 24 60

Know nothing at all 9 22.5

This response was a clear indicator of how themat&nal criminal justice mechanisms
are removed from the people affected by the cdnficmajority of the respondents confessed
not knowing what was going on at the ICC or the RCThis shows that majority of the people
are not even aware of the existence of the intermatcriminal process, let alone understanding

the operations of the international criminal caamd tribunals.

149 Report based othe International Conference Memorialization and nieracy: State Policy and Civic
Action held on June 20- 22, 2007 in Santiago, Chile.
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This finding confirms the assertion by Laundy,@ding to Patricia Laundy’° In her study
on “Rethinking Transitional Justice’she argues that international criminal trials &wh
physically and procedurally removed from the comityunWhile undertaking a study of
Bosnians and Serbians view of International Crimnifiabunal for Former Yugoslavia, she
opined that majority of the people did not haveidea of what the process was all about.
Laundy’s view is supported by Meron Theoddrwho argues that the fact that the international
criminal trials do not take place within the corit@X post-conflict society compromises its
legitimacy leading to the process being perceivgdthe locals as “Imported Justice”. In
Rwanda, although the International Criminal Tribufvet Rwanda seats in Arusha, a few miles
from the Republic of Rwanda the court was neveessible by the community which was at the
time recovering from the genocide. The situatioiK@nya and Uganda was no different. On the
issue of procedure, Barria, Lilian, argues that ititernational criminal court is the strictest
judicial organ on matters of procedure and thesratevidence. This means that, a common
citizen who does not understand the basics of oaiMaw may not be able to comprehend the
proceedings even though he/ she may be presepui during the proceedings. Lillian further
note assuming the seat of the court is transfdodédde community or the state where the crime
was committed, the common and majorly illiterategde cannot comprehend such procedures

One of the objective of this study is to establisb extent of community participation in
international and domestic criminal justice, frofmetresponse on general perceptions of
international criminal justice mechanism, it isd=t that majority of the East Africa people are
not conversant with the international criminal jost That being the case, it therefore follows
that in relation to international criminal justitiee level of participation by the community is

low, despite the fact that they are the peoplectdf by the conflict.

150 5ee Chapter One p. 18
51 5ee Chapter One p. 6, p. 15
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4.3 Legality of Amnesty in International law

A discussion on the legality of Amnesty in Inteioatl law requires us to analyze the
rule of law at individual level and state leveltdmational Criminal Court (ICC) and the
International Special Criminal Trials for countrigeal with individual accountability while the
International and Regional System of Human Righiskvas watch-dog to see how states violate
the right for victim for Justice. Many countriesegpart of those International and Regional
Conventions and Treaties for Human Rights (suctha#\frican Human and People Rights, the
European Court of Human Rights and the Inter-Anagri€ourt of Human Rights) but when it
comes to resolve conflict they forget their obligatto protect civilians against the repetition of
the crimes against Humanity, war crimes and crifngenocide in proclaiming Amnesties. And,
most of the time, they ignore even that those Armeexan only be applied on national level.
But, even it is applied at national level; it igydard to convince a government that has granted
Amnesties to a certain group of people to allow,ifgtant, the International Criminal Court to
arrest on its territory even when ICC has issuehaant of arrest for them. Because it has to
make sure that country is incompetent and unabdietermine the case and judggit

Nowadays, there is a tendency to talk about comghtanities between trials and truth
commissions. Trials will prosecute those who arspoasible and accused of the most
international crimes. In the case of juvenile offers or lesser crimes then to include them in
truth commission mechanisms.

A special attention has been paid to the juverdakedy the United Nations to avoid them
detention. In the Secretary General Report on Rfilkaw and Transitional Justice (2004)
Paragraph 64 states that: ‘Alternatives to detanfoo children have been a priority. A detailed

toolkit on diversion from judicial proceedings aalternatives to detention has been finalized,

132 Kenyans for Peace with Truth and JustiBapmissions to the National Dialogue and Recortilia Team
(2009).
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and a global study on the administrative detendiochildren is in its final stages".
4.4 Knowledge on International criminal Justice Syeem in EAC

Transitional justice processes and mechanismsotioperate in a political vacuum, but
are often designed and implemented in fragile postlict and transitional environments. The
UN must be fully aware of the political context atid potential implications of International
criminal Justice mechanisms. In line with the Cliarthe UN supports accountability, justice
and reconciliation at all times. Peace and jussiceuld be promoted as mutually reinforcing
imperatives and the perception that they are as @thiduld be countered. The question for the
UN is never whether to pursue accountability aredige, but rather when and how. The nature
and timing of such measures should be framed dirstll in the context of international legal
obligations and taking due account of the natiooahtext and the views of the national
stakeholders, particularly victims. In situationswhich national conditions do not allow for or
limit the effectiveness of transitional justice raeees, the UN supports activities that encourage
and lay the foundation for effective mechanisms pratesses>. These could include dialogue
to assist national stakeholders to promote inteérestnd understanding of transitional justice
measures. The UN cannot endorse provisions in pagi@ements that preclude accountability
for genocide, war crimes, crimes against humaraty gross violations of human rights, and
should seek to promote peace agreements that safegpom for accountability and transitional

justice measures in the postconflict and transitigeriod$>

3 International Covenant on Civil and Political Righarticle 2, International Convention for the Rroion

of All Persons from Enforced Disappearance, ar2eleSee also E/CN.4/2005/102/Add.1, Principles 2-5
3% Universal Declaration of Human Rights, article @getnational Covenant on Civil and Political Rights
article 2, International Convention on the Eliminatof All Forms of Racial Discrimination, artic Convention
against Torture and Other Cruel, Inhuman, Degradlimgitment or Punishment, article 6, Internatid®ahvention
for the Protection of All Persons from Enforced &jipearance, article 24, the Convention on the Righthe
Child, article 39. See also A/RES/60/147.
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The East Africa region is lagging behind in the ms&ieaming of the TJ discourse in the
region. This is mainly attributed to the fact tmat clear legal framework exists to foster this
discourse. Secondly, as a region the pursuit of discourse is perceived to be tantamount to
invasion of another state. This study has postdlatv there is a lack of interest and will to
embrace this discourse as a sub- regional entdyagnindividual states. The embracing of this
scholarship has been done in the EAC at only iddi&i states such as Kenya. But then again it

is done selectively without proper structures aysest®>.

Some of the party states in the region have partlyholly practised TJ such as Rwanda,
Kenya, and Uganda. In Rwanda, after the 1994 Gdeptiuman rights were restricted by the
leadership for purposes of ensuring that the spaiets not divided. In this case transitional
justice was used to facilitate and organise elastia realisation of democracy. This was to avert
the extremists who had earlier on organised thecjda’*® The system in Rwanda was found
wanting as the leadership in as much as it embradedhe implications of the governments
restrictions on the freedom of expression, the afsdJ to show government muscle ( seen
through detentions and trials), using TJ to suppreturalism through endorsing and

acknowledging a specific aspect of Rwandese hisaony ignoring all others. This activities

point to the leadership in Rwanda being obliviaughe upholding of the rule of lal¥’

155 Report based oime International Conference Memorialization andnieracy: State Policy and Civic
Action held on June 20- 22, 2007 in Santiago, Chile.

1*enyans for Peace with Truth and Justi8apmissions to the National Dialogue and Recortilia Team
(2009).
®bid. P. 18
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Table 4.2: lllustrates the respondents who agree #t International criminal Justice

Transitional have an impact on reconciliation in EAC

Country frequency percentage
Kenya 18 45
Tanzania 14 35
Uganda 8 20

From the study More Kenyans of 45%said that Irg@omal criminal Justice has an
impact in EAC transition justice. In Tanzanians 358&td that International criminal Justice has
an impact in EAC transition justice While in Uganda20% said that International criminal

Justice has an impact in EAC transition justice

On the issue of the impact of international crinhijustice on reconciliation, various
debates have been put forth by international schodacording to Meron Theorddrthe argues
that although international criminal justice is wegd to play the role of ensuring reconciliation
by virtue of punishing the offenders and ensurlmgriew leaders co-operation with all the ethnic
communities as a means to reconciling all the comtms, it seems difficult under the
circumstances, first and foremost he argues tleatriternational courts are composed of judges
who are not familiar with the historical contexttbe country in which crimes were committed,
they are aware of the legal culture of the paréicidociety. According to Theodor?® the

judgements of the courts do not therefore reflbéet wishes of the people and is far much

138 See Chapter One page 15
%9 bid p.15
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removed hence diminishing chances of the commuattepting the outcome of the court and
embracing each other.

In Kenya, the reaction to the ICC process drew phibeactions. The indictees dismissed
the charges against them as being more of politia criminal. Of the respondents that the
researcher interviewed, opinion was evenly splitveen those in support of the ICC cases and
those opposed to the process. 53% out of the $@meents agreed that the prosecutions would
act as an important deterrent in future for anywhe may want to take the country back to such
conflict. 45% think that with the current politicsituation where the president and his deputy are
indicted by the ICC, the prosecutions will not daah in reconciling the communities more than
the perceived unification by the elections.

Relatives of the perpetrators and majority of themhbers of the community where the
perpetrators who were being prosecuted hailed fiorall the East African countries who were
interviewed felt that their people were being vidtied by the government of the day. In Kenya
for example majority of the Kalenjin and the Kikugpmmunities were very indifferent to the
international criminal court trials as at the tiwmfethe interview; and they felt that it amounts to
neo-colonialism; they still insist that Uhuru Kettgaand William Ruto are innocent of the
crimes they face at the ICC. According to mediarepof January 2008 the two communities
have been of the view that they have been poligicakconciled and that the ICC process is not
relevant. These political sentiments essentiallpamh to undermining the court process and its
outcome. The ICC prosecution of the three indicteeasill on-going, with the hearing of the case
slated to start in September 2013. However opirsthh remains divided on whether the

prosecutions will have much impact on the recoatidn and peace of the communities that

160 Statements by politicians made from early Janu2@®8, published by the Kenyan Media including ely
Nation at http://www.nation.co.ke.
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were worst hit by the conflict. From the statistinsChapter 3, the opinion is split evenly for
those opposed and those | support of the ICC putises.

In relation to Rwanda, the respondents were ofvibes that perpetrators of violence
ought to have come from both sides of the warrirogigs i.e. from Hutus and Tutsi communities
however, the Hutus felt that they were being viged by the Tutsis who are running the
government. This lends credence to the feelingiofdr’s justice’ by those facing trials, as they
feel they are being victimized for ‘losing the walt is therefore correct to conclude based on
this finding that, international criminal justiceggess in post-conflict societies has very minimal
contribution on the process of transitional justice

4.5 Knowledge of Truth Commissions in EAC

In the East African TJ has been practised by pieaén©ne common perception among
those interviewed during this study was that thespiti of criminal justice did not come from the
region but rather from the international commumityo are mostly civil society and international
actors. The sub regional structure, EAC is yetdwetbp a policy to spearhead the principles of
human rights and transitional justice in the lowg.rThe region is yet to come up with a
transitional justice framework since the prioriy the reintegration of the partner states and
establishment of the sub — regional organizatioa sisccessful block that meets the needs of the
members’ states at the tail end and ultimately wagous citizens of the stat€¥.is rather
obvious that the perceptions of what transitionatige is understood to be, is greatly informed
by how the individual state governments which haeen able to engage or apply the truth

seeking mechanism

One of the observations made in the above dialegagethe realization that transitional

justice practice is seen in the region but not asub-regional organization with a policy

'®IThese anecdotes drawn from my notes and are neitet recorded quotes.
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framework but rather it is centered on individuaates appreciating the mechanisms of
transitional justice differently from each oth&r Politics in the EAC is defined and shaped by
ethnic identities which were creations of the ca@bigovernment. In the pursuit of Justice an
inter play between the individual trial and the coumity trial is seen. For some reason, the
ethnic identity and in turn ethnic group of thepgarator is seen to be on trial causing even more
divisions within the society. For example the Kemygase before the ICC is seen as one ethnic

community against the other.

Table 4.2 interviewees response on public supports truth commissions

Response Frequency Percentage
Yes 65 26
No 35 14

Figure 4.3: Illustration on public support for trut h commissions
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%2 Thoms, Ron & Paris, “ The Effects of Transitiodaktice Mechanisms: A Summary of Empirical Research
Findings and Implications for Analysts and Pragtigérs, April 2008.p. 21
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Table 4.2 The response of both male and female toet affirmative

Gender percentage
Male 40
Female 22

In the last two decades, establishing a trattmmission in a post- conflict society has
become increasingly popular. The demand for trutth atruth-telling after conflict has
grown and the international community hasgdbuo strengthen the emphasis on truth
commissions. Hence, since 1974, at least 25 suctmissions have been established around
the world, and often the first thing that newlyaéal politicians in a transitional democracy
cry out for is the establishment of a commissiomuti commissions, as are currently
perceived, stem from the numerous Latin Americamrogssions held in the 1980spwever,
they have changed somewhat, particularly in théesarof a post- conflict society, which has
experienced international intervention. Howevet, i$ significant that a large proportion of
this literature focuses on a few key cases onlypanticular the South African Truth and
Reconciliation Commission (TRC) and the variousirL@merican commissions, and advice
on how to design and operate a truth commissidrere is an underlying assumption that
truth commissions are a path to reconciliaaod peace for all post-conflict societies, and
that they are to be preferred to other transitignatice mechanisms. However, as with all

transitional justice mechanisms, a truth commissiamm, mandate and what it can achieve is
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context dependett
Its very name establishes that what a truth comsions seeks is the ‘truth’;
however, the truth is a very complex concept thastnibe treated with caution. Truth, in the
form of narratives, is never simply uncovered, utpartially constructed and affected by
numerous processes and actors. At best it is diugecNot all truth commissions
acknowledge the complexities of ‘truth’, which isaeerbated even more in the after- math of
conflict. The TRC was one commission which recogaishis problem and, consequently,
outlined four different types of truths that cowdaist, namely, factual, personal, social and
healing. Although this acknowledged the complexity of ‘trytlh may not have made it less
problematic when applying it in the TRC’s procesmfortunately, numerous commissions
have not even acknowledged the problematic nattiréruah’, but assumed that one truth
could be established, and must be establishedasaeabonciliation could ensue. Defining the
truth as merely factual may be one method of cineming the complexities of truth.
However, ‘shared facts do not necessarily condocshiared truths. Interviewagreed that
TJ can ensure sustainable peace. They gave arcasent of Rwanda which has been able to
live peacefully despite the ethnic war and genodite was witnessed there. Rwanda as a
country has been able to rise up from the cordiinct now it's developing FGD Participant.
Interviewees agreed that Truth Commissions EAC are suitable for analyzing

widespread and longstanding patterns of abuse prcéses in which atrocities whether
committed in secret by the State or in remote aaeagelatively unknown. The aim of a truth
commission is to ascertain the facts and causesysiemic abuse in the most objective way
possible, and not necessarily to directly punidfiviuals involved. As official investigative

bodies, Truth Commissions require significant it will to implement, and generally are not

183 Kritz, Neil J, ed (1995). Transitional Justice: How Emerging Democracies Reckon with Former

Regimes. 3 Vols. Washington, DC: United States Institute of Peace.
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effective unless the commissioners are truly inddpat of the parties to the conflict or abuse.
Interview truth commissions are not simply closeddemic inquiries, but serve as a way for all
of society to explore exactly what kind of abusesunred and why, and how to prevent their
recurrence in the future, but in a non-criminalteah They should therefore be formed on the
basis of extensive public consultations and ofteorkwbest when their activities include

significant public outreach and engagement.
4.5.1 Truth versus Justice in EAC

This debate is quite live within the East Africagian especially in Kenya. Some
proponents of TJ argue that truth seeking is a farmjustice and some see criminal
accountability as truth seekintf Others view truth as an alternative to trials eigly in deeply
conflicted society. Society embrace truth seekingd this is attributed to the people seeking
closure on past historical injustices. Again tragdeking has been seen as superior to criminal

trials as it seems to heal victims of atrocities.

Most scholars and proponents of TJ perceive trattking as second best to other
mechanism and sought after when all else has faBed others think it's a way for the
government to be seen as proactive towards fulfitnoé human rights principles with intention
of winning favour with international actors. Onepantant aspect of truth commissions is the
propensity of then building a case for future crialitrials which actually supports justice after

truth seeking®®

Those who are against this debate provide thanatieto get a true record of abuse may

create resentment and in turn violence. It is imedithat truths may spark tension which is

164 Kritz, Neil J, ed (1995). Transitional Justice: How Emerging Democracies Reckon with Former
Regimes. 3 Vols. Washington, DC: United States Institute of Peace..p.20
*Ibid, P 20
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mainly done by the elites in a socié®y.When Respondents in this study were asked if they
supported truth commissions. The answer was Yes &bB8oNo 35% meaning they were in
favour of truth commissions. One thing this studgswinable to measure was the psychological

benefits for the victims.
4.6 The impact of local trials in EAC

The impacts of Local trials according to intervi@seresult to truth, deterrence,
punishment, reconciliation, and promotion of thke rof law®’ This takes us back to the debates
on retributive justice and restorative justice.geents of this mechanism believe that criminal
punishment serves the needs of victims, restoresahuand social dignity, safe guards the new
regime form political threats and deters futureppémators-°® According to the proponents
deterrence is at different levels, the removallafsers and elites implicated is special deterrence
while general deterrence is achieved through masspproach of looking at the outcome to be
gained by dealing with potential perpetrattf’sOther advocates for this mechanism believe that
threats of punishment foster stability in societg &ncourage a certain way of behaviour for the
potential perpetrators’ On the other hand for this institute Kritz statlest a sense of that their
grievance shave been addressed and can hopefulytbt rest, rather than smouldering in
anticipation of the next round of conflict. He tkinthat trails provide that psychological and
psychosocial therapy to victims and giving an inspren of justiceFurther empirical evidence

shows that criminal accountability is a way of ujolreg the rule of law by the governments in

% Thoms, Ron & Paris, “ The Effects of Transitiodaktice Mechanisms: A Summary of Empirical Research
Findings and Implications for Analysts and Pragtigérs, April 2008.p. 21
%" Thoms, Ron & Paris, “ The Effects of Transitiodaktice Mechanisms: A Summary of Empirical Research
Findings and Implications for Analysts and Praatigrs, April 2008.p. 21
188 |bid p. 21
189 Akhavan Payam, “Beyond Impunity: Can InternatioBainal Justice Prevent Future Atrocities?” Anceri
Journal of International Law 95(1), 2001 p.12
170 bid p. 12
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place. But it also signifies the end of regime &edinning of a new one. They state that the
trials stand as pedagogical symbols indicatingdegree to which the rule of law has taken
hold*"%. The East Africa region craves national trial @sses above the international courts. The
problem with this assertion is the influence obdriand ethnic identity that plagues a lot of

decisions towards politics and governance in tgere

Frequency table 4.5: Response to Perpetrators to leed by local tribunals

Response Frequency Percentage
Strongly Agree 19 31

Agree 5 29

Strongly Disagree 8 17
disagree 8 23

Figure 4.4 : Illustration on Perpetrators be Tried by local tribunals
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" Thoms, Ron & Paris, “ The Effects of Transitiodaktice Mechanisms: A Summary of Empirical Research
Findings and Implications for Analysts and Praetigrs, April 2008.p. 22
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In domestic criminal justice, it is appreciatedtttieere are various models of domestic criminal
justice being the national courts and the trad@&lanechanisms, among East Africa states, every
state has adopted its own traditional mechanismbkeasircumstances may require. Rwanda for
example, after the genocide, the government esteaddi the Gacaca courts under the Organic
Law, in Uganda various traditional mechanisms hdeen adopted depending on the
community, for example the Acholi community adopteé Mato Oput, in Kenya among the
Karamajong community the Akiriket Council of eldesscommonly used. In regard to national
courts, majority of the East Africa states inhetitee common law system of litigation and all of
them share similar court system. This paper analgmenestic criminal justice in post-conflict
East Africa. Note that this analysis is in no syséc manner.

From the study, 31% strongly agreed strongly tleapetrators be tried by local tribunals,
29% agreed that perpetrators be tried by localitdts, 18% strongly disagree that perpetrators

be tried by local tribunals while 22% disagree fhatpetrators be tried by local tribunals.

Gahimd’? argues in support of prosecution through naticoalts, he argues that these
local prosecutions ‘provide an important focusresuilding the domestic judiciary and criminal
justice system, establishing the courts as a deefitioum for the redress of grievances in a non-
violent manner’. Kritz"*posits that domestic courts can be more sensiivieet nuances of local
culture, and resulting decisions ‘could be of geeand more immediate symbolic force because
verdicts would be rendered by courts familiar te thcal community’. Teitél* adds, these
prosecutions are more likely to change values antbegpeople because they are conducted

closer to the people than the remote internatipr@decutions.

172 Gahima GTransitional Justice in Rwanda: Accountability fsirocity, Rutledge 2013 pg 124
173 Neil Kritz, Transitional Justice, WashingtddC: USIP Press,1997 pg.34
74 Teitel G. Ruti;Transitional JusticeOxford University Press, 2000,pg.79
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Frequency table 4.4 prosecutions in criminal Justie Transitional in EAC

Response Frequency Percentage
Agree 19 48

Strongly Agree 5 14
Disagree 8 19

Strongly disagree 8 19

Figure 4.5: Illusration on prosecutions in criminal Justice Transitional in EAC

According to Gahimd” in a post-conflict society, it has been argued the national courts
present the best forum for conflict resolution, terms of investigations, prosecution and
punishment of the perpetrators of crime. This isabse; the process is seen to be legitimate and
enhances legitimacy and credibility of a new anagife government. In this vein, Carsen
Stahrt’® argues that international criminal court is toe#lsl on the basis that it lacks the capacity
to undertake investigations as it neither has intdependent police force to undertake

investigations nor effect arrests of suspecteatioals but it relies on individual states to atres

75 See Chapter One ,page 2
176 Carsten Stahn. Complementarity, a Tale of Twddwst Criminal Law Forum 19, 2008, p.87-119
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and surrender suspects to ICC. He uses the exavhlee ICC indictment of Al Bashir, the
president of Sudan who is accused of crimes aghinsianity at the ICC, the court is entirely
relying on the government of Sudan and other Seaiies to the Rome Statute to arrest and
surrender its own leader to the ICC for prosecut{on the issue of traditional mechanism, it is
argued that it suffers from procedural flows, iedmot respect the principle of natural justice
and human rights, hence members of the civil sp@egue that traditional mechanism though
quick, they violate the human rights particularfytiee accused.

It is theoretically argued that national courts #dre best forum for conflict resolution.
However, Carrofi’” argues that post-conflict national criminal just&uffers great shortcomings
on the basis that they suffer from near breakdofidavw and order, insufficient professionalism,
lack of political goodwill to punish perpetrators orime, massive displacement of people
resulting to lack of evidence, to sufficiently peosite criminals, some of post-conflict societies
also lack professionals to undertake such triadsch in Carroll’'s argument such processes do
not bring about justice and reconciliation. In faatcording to Nash, national prosecutions
hinder reconciliation as the perpetrators see theiainment and prosecution merely as a result
of losing the war and not necessarily as a conseguef their actions in the conflict.

From the study majority agreed that prosecutionsulvoendanger peace (44%).
However, others disagreed that prosecutions wauddieger peace. Asked after how long should
prosecutions take place majority agreed that theylsl take place within one year. According
to informants Prosecutionmovide the most direct form of accountability, amdrk best when
there are credible courts national, internationalhybrid available to hold trials. Because the
number of potential defendants implicated in pdmisas is often quite large, and prosecuting

them all would generally be beyond the financialmian and political capacity of the state, the

17 See Chapter One, page 2
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number of perpetrators who can be prosecuted isaly small. There must be strong political
will to sustain prosecutions, which is often lagkwhen perpetrators or their political partners
are still sharing powéf®. Prosecutions take significant time and moneydoctude, and only
address the crimes of individual defendants. Buhamy ways, successful prosecutions make the
strongest statement against impunity and signaiciims that the new government is willing to

make a clean break with an abusive past
4.7 Contribution of Amnesty in Transitional Justicein EAC

A discussion on the legality of Amnesty in Inteioatl law requires us to analyze the
rule of law at individual level and state leveltdmational Criminal Court (ICC) and the
International Special Criminal Trials for countridsal with individual accountability while the
International and Regional System of Human Righiskvas watch-dog to see how states violate
the right for victim for Justice. Many countriesegpart of those International and Regional
Conventions and Treaties for Human Rights (sucth@a#\frican Human and People Rights, the
European Court of Human Rights and the Inter-Anagri€ourt of Human Rights) but when it
comes to resolve conflict they forget their obligatto protect civilians against the repetition of
the crimes against Humanity, war crimes and crifhgemocide in proclaiming Amnesti€s
And, most of the time, they ignore even that thAsenesties can only be applied on national
level. But, even it is applied at national levelisi very hard to convince a government that has

granted Amnesties to a certain group of peoplelowafor instant, the International Criminal

178 Akhavan Payam, “Beyond Impunity: Can InternatioBeminal Justice Prevent Future Atrocities?” Amaric

Journal of International Law 95(1), 2001 p.12

® Thoms, Ron & Paris, “ The Effects of Transitionastice Mechanisms: A Summary of Empirical Research

Findings and Implications for Analysts and Pragtigrs, April 2008.p. 21
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Court to arrest on its territory even when ICC Isasied a warrant of arrest for them. Because it
has to make sure that country is incompetent aatilerto determine the case and judy®.it

Nowadays, there is a tendency to talk about comghtanities between trials and truth
commissions. Trials will prosecute those who arepoasible and accused of the most
international crimes. In the case of juvenile offers or lesser crimes then to include them in
truth commission mechanisms. A special attentios b@en paid to the juvenile case by the
United Nations to avoid them detention. In the 8&ay General Report on Rule of Law and
Transitional Justic& states that: this provides an alternatives tordiete for children have been
a priority. A detailed toolkit on diversion fromdicial proceedings and alternatives to detention
has been finalized, and a global study on the agtrative detention of children is in its final
stages.

According to interviewee’s amnesty is curtailingtjage and encouraging impunity but
while others view them as charity from the leadgrsind actually being accommodative of
agents of bad regint&in one of the FGDs participants said it was diffido go back to that
kind of society where forgiveness was given to égen past abusive regimes. The participants
insisted that the gravity of crimes committed bgsh perpetrators could not be forgiven or
wished away. Therefore the study has identifiesl ¢htegories to be guided according to the
gravity of the offence such as grave crimes shaoldattract amnesty at all. But partial amnesty
would apply to the perpetrators of less serioumesi. All this is guided by the use of truth

seeking commissions that would easily establishythgity of offences. Quantitatively, majority

1% Akhavan Payam, “Beyond Impunity: Can InternatioBgminal Justice Prevent Future Atrocities?” Amaric

Journal of International Law 95(1), 2001 p.12

81 Wolf Linder, André Bachtiger and Georg Luthhyémocratisation, rule of law and developnigi2004)
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82 Thoms, Ron & Paris, “ The Effects of Transitiodabktice Mechanisms: A Summary of Empirical Research

Findings and Implications for Analysts and Pragtitirs, April 2008.p. 25
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of the respondents (77%) said that the human rigbtators and perpetrators should not receive

amnesty for their crimes. They pointed out thatglesons who should receive.

Frequency table 4.5 willingness to pardon crime pg@etrators

Response Frequency Percentage
Agree 19 11

Strongly Agree 5 2

Disagree 8 38

Strongly disagree 8 49

Figure 4.6:Illusration on willingness to pardon crime perpetrators

60%

50%

40%

mStrongly Disagree

HDisgree

0% -

Agree

WSstrongly Agree

20%

10%

i

0%

The peaceful transitional justice in Burundi wasgédy successful due to the international
amnesty prohibition. The successful negotiationsveen the UN and the Government of
Burundi were clearly impacted upon by this prohdnt All the respondents were of the view
that granting of amnesty in connection with trugleldng processes was only viable option in a

situation of amnesty of crimes under internatidaal. The respondents also argued that the local
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Burundi politically negotiated power-sharing deahs genuine hence the sustainable peace in
Burundi. The respondents therefore argued thatatted justice mechanisms mean well for the
community if done in a genuine manner, hence mdiiecteve than the international justice
systems

From the study respondents give their opinions dingnes to pardon perpetrators on criminal
justice 2% ot the respondents strongly agreed tdopaperpetrators, 11% ot the respondents
agreed to pardon perpetrators, 38% ot the resptsdisagreed to pardon perpetrators while
49% ot the respondents strongly disagreed to papeogpetrators, this implys that though there
are those who will pardon the perpetrators but nitgj@are not will to pardon this infor of
amnesty. According to the respondents, Presidemt Ragame pardoned hundreds of genocide
prisoners who had confessed and asked for forgbsemddagiz&” argued that, before they went
back to their communities, they were taken to swoitg camps for rehabilitation and taught how
the new Rwanda operates. In 1999, five years #fiergenocide, the government set up the
National Unity and Reconciliation Commission to wéowards reconciling the convicts and the
victims. However, it was not until when Presiderdgdme passed a decree to set free at least
23,000 people who fall in the 2-4 categories ofapéae crimes. These categories cover those
who killed because they were forced to and hadesaomfessed. There are 18 solidarity camps
countrywide, where these people went through whldtnown as engando rehabilitation and
sensitisation before they return home. About 12last ®f Kigali is Kinyinya solidarity camp,
which played host to close to 1,000 pardoned geleomonvicts.

According to Matsiko Pet&¥ the challenge of pardon to perpetrators focusessevreral
interrelated issues and attention has to be paidetsuffering of individuals and of the nation as

a whole. Furthermore, Matsiko argued that the talibut past atrocities had to be established

183 Fatuma Ndagiza, Secretary General of the Recatioiti Commission, 23 June, 2013

84\atsiko Peter First Secretary, Rwandan Embassyeinyi (2000).
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through the Courts rather than the ICTR. He wentocargue that, it was very important that the
basic human emotional needs of justice, empowernsaturity and recognition were met in
order for the Rwandan society to move forward frilm@ genocide. The fact that the court was
based in Tanzania and not in Rwanda made it diffitu Rwandese to attend the trials or to
receive prompt news of its work during the trisdssions. Matsiko went on to state, ‘until 2000
the official languages of the ICTR were English &wrdnch. Kinyarwanda, the native language
of all Rwandese, was only accepted as the offiarmjuage for the court proceedings in 2000

4.8 Reparations in Transitional Justice in EAC

Reparations should come primarily from the pamesponsible for the violations. Thus, in cases
of statesponsored human rights violations, it ipantant that reparations come from the state,
rather than from outside agencies. Reparatjgmagrams in EAC have benefited from external
support, but to a much lesser extent. This mayar pe because it is difficult to show the
necessary favorable payback periods and rateswhren investment in a reparations program,
given its focus on intangibles, such as dignifimatand inclusion. At the same time, however,
there may be risks, especially with large, mulkitat donors, in allowing the conceptual basis or
practical implementation of reparations projectbéotoo closely linked to or dependent on the
other agendas of a donor. A bias in the culturpegise, and mission of these institutions may
lead to excessive focus on the monetizable aspacisrograms, or to the imposition of
unrealistic cost-benefit evaluation rubrics. Fumthere, in implementing their other agendas,
donors may also make reparations programs moreudtfftoo strong a focus on cutting budget
deficits and state payrolls to meet externally isgmb structural adjustment, for example, will
undermine a government’s ability to fund any kinfd reparation schemeReparations and
development agency agendas overlap during the p@figlanning and programming after a
conflict has ended, when there is an opportunitydmnors to understand the extent to which
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national funds will need to be committed to reparet programs, and to hold governments
accountable for promises to institute reparatioitgatives.

According to interviewees Reparations and Compé@rsab victims of conflict in EAC
are often the most demanded recourse for pastnagelebut the most difficult to achieve
particularly when the government has few resoutcagve as compensation. For reparations to
work effectively, victims must be identified, themuries must be quantified for example, what
is appropriate compensation for the mother of adenad child, or of a torture survivor, and
resources must be available to make some form yheat or in kind service to the aggrieved
party. Reparations may be tied to the work of ahtkommission to make these assessments.
Compensation may be symbolic a memorial or an g@yplor in-kind such as free health or
education benefits as well as monetary recognizimgt no material payment can fully
compensate for an emotional loss. Reparations poavarful tool for helping victims to recover
from conflict, but can also sow division when orreup is favored for reparations over others

who may deserve them.

4.9 Conclusion

From the analysis above, it is evident that no anmainal justice mechanism is sufficient
to guarantee transition in a post conflict societith the victims and perpetrators reconciling
and living peacefully. It can however be safely daded that a process that actively involves
the community members has a higher success ratecohciliation than processes that are far
removed from the affected people. It is also safednclude that the international criminal
justice serves as a complementary process to tmesia justice, from the research above it is
clear that the international criminal court hasyostercised its jurisdiction where the individual
state is unable or has failed to undertake crimprakecution in the post-conflict society, or

where the situation is referred to the ICC by thdividual state. The international criminal
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court’s presence in East Africa has arguably helpedrage improvement to criminal justice
systems with respect to adjudication, judicial refs. Therefore, even though the international
criminal court may not have impacted much on thmiadtration of justice in East Africa, it is
evident that it has contributed to a better jussiggtem within the region. Where substantial and
irreparable harm has been inflicted, even the tegsirations program may fall short of victims’
needs and expectations. But having no concreteatpas may undermine all other efforts of
transitional justice. Because reparations haveexdeffect on victims’ daily lives, as well as on
society, they have a significant potential to citniie to the building of sustainable peace.
According to the analysis the local trial and ttihial approaches were found to have
dealt with more cases, and were applauded by Ihettvictims and the perpetrators enhancing
not just justice but reintegration of the perperstback to the communify. It is also clear
from the statistics that retribution tempered bglevs of reparation was more favoured over the
purely retributive approach of the formal criminaktice in post conflict cases although, the
concept of reparation is equally dependent on th&come of the prosecutions at both
international and domestic lev& In conclusion, according to the respondents, Riaatould
not accept the limitation of the Tribunal's ratitmao acts committed in during the 1994
genocide. It cogently argued that the acts comahiti€l994 had not occurred spontaneously but
had been preceded by a planning period, and thallesrscale massacres had occurred before
1994. It was told that, under its Statute, the Oméd’s jurisdiction would not be limited in time
in respect of any person who had planned, instiljate otherwise aided and abetted in the

execution of any of the crimes referred to in that8e. However, that approach required

'8 Roht, A M & Javier Transitional Justice in the Twenty- First Centy@ambridge, UK: Cambridge
University Press. (2006).
186 Kritz, Neil J, ed Transitional Justice: How Emerging Democracies RecWith Former Regimes. 3 VoWashington, DC:
United States Institute of Peace. (1995).
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delicate proof of a causal link between such aetgarded as a form of criminal participation,

and the 1994 genocide itséft

A well-designed and implemented reparations progtamhave follow-on and spillover effects

that affect longer-term development. Such a progcam help to create sustainable, culturally
relevant change while addressing both root causésarvivors’ immediate needs. Reparations
can play an important role in changing citizengatienship to the state, in strengthening civic

trust, and in creating minimum conditions for wies to contribute to building a new society.

¥7Wolf Linder, André Bachtiger and Georg LutB)¢mocratisation, rule of law and developnigi@004)

Paragraph 64
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CHAPTER FIVE

CONCLUSIONS AND RECOMMENDATIONS

5.1 Introduction.

This chapter presents the summary of findings, udision according to objectives,
conclusion and recommendations. The researchelinhepeight to carry an assessment of
determine transitional justice mechanisms in pastflict societies in East Africa using with
Kenya, Uganda and Rwanda as case studies. Theispdgective of the study was to give
analytical situation of Transitional Justice Mecisamin East Africa Community. Secondly, the
researcher sought to give systematic situationugiool of Transitional Justice Mechanism in

Post Conflict Society.

Transitional justice mechanism is critical for asgciety that has gone through civil
unrest. The paper looked at different approachératwitional justice mechanisms justice — the
transitional justice mechanisms through internaionourts and tribunals, justice through
national courts, and traditional mechanisms. Theepadiscussed each of these different
mechanisms in reference to the East African Regioepuntries which have experienced civil
upheavals. The paper sought to do a assessmerysianaf evolution of transitional justice
mechanisms, with a view to establish the best ambran ending impunity among the war
leaders, restoring law and order and encouragiognaliation and peaceful coexistence among
the previously warring communities. It however dreame important lessons and analogies
from post conflict criminal justice interventionsirther afield, for instance the International
Criminal Tribunal for Yugoslavia.

The paper sought to establish how effective thesamal justice mechanisms have been

in ensuring reconciliation and sustainable peac¢hé& communities recovering from violent
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politically instigated and in most cases ethnicgolawars. After such unrest, most societies suffer
from a complete breakdown of the judicial systend #me rule of law. There exists a lot of
animosity and suspicion between members of the sipgcethnic or political groups. There is
always a very high chance of recurrence of violeasepposing groups seek to retaliate and
revenge for the lost lives and property. Therdnesdfore need for interventions, either locally or

internationally mechanisms in order to end theuwralof impunity.

5.2 Summary of the Research Findings and Conclusions

In summary, conclusions have been drawn from teeareh summed up as follows: (i)
International, domestic and traditional criminastjue processes are complementary in nature
and they evolved consequentially to promote just{dge Criminal Prosecutions as a form of
transitional justice mechanism in post-conflictisbc upholds the rule of law and enhances the
community’s confidence in the government of the dend its institutions; (iii) Transitional
justice mechanisms uphold Retributive justice asnamortant process in post-conflict society
but it must be carried out simultaneously with Restive Justice Process for reconciliation and
sustainable peace. (iv) Community participatiortigh traditional transitional justice processes
legitimizes the criminal justice process and redudgances of conflict recurrence;(v) Indigenous
mechanisms of conflict resolution are widely anfbimally used by most communities within

East Africa region.

5.3 Key Findings and Conclusions
From the research above, various findings have beawn. This section will discuss the

key findings of the study relating those findingshwthe objectives of the study, the hypothesis;

and thereafter various conclusions will be drawrewery finding.
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5.3.1 Objective I: To give the analytical situatiorof Transitional Justice Mechanism in East
Africa Community

This objective of the study was intended to givelwical situation of Transitional
Justice Mechanism in East Africa Community; whil@laining how relevant criminal justice
processes is in post-conflict society. Research dmsvn that it is imperative to undertake
analytical situation of EAC criminal justice in pasonflict societies; and where the individual
state fails or is unable, then it is incumbent ugf@international community to intervine with a
view to bring to account the perpetrators of crinfgaltung view, she underscores that where
there is rule breaking then the perpetrators ofi sute breaking must be punished for the crimes
committed during conflict; because failure to doeswourages impunity, further, removal of

such perpetrators of human rights abusers redbedgelihood of retaliation by the victims.

From a theoretical perspective, TJ mechanisms havafluence in determining conflict
transformation in a society. Conflict transformatimust actively envision, include, respect, and
promote the human and cultural resources from wighgiven setting. This involves a new set of
lenses through which we do not primarily, see #térgy and the people in it as the, problem and
the outsider as the, answer’. Rather, we understhedongterm goal of transformation as
validating and building on people and resourcehiwithe setting®® Galtung points out that
conflicts have aspects that form contradictionthansociety which become manifest in attitudes
and behaviour. Hypothetically, Transitional justice system in a society does notagtee
sustainable peace in post conflict in Kenya thiplys that the perception of the TJ discourses
has no influence on the degree of a peaceful sodieansitional justice system has no influence
promote sustainable peace and post conflict socigtis implies thathe perception of the TJ

discourses has no influence on the degree of apdaociety

18| ederach J.PRreparing for Peace: Conflict Transformation Acrd3sltures New York: Syracuse University
Press, 1995
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Transitional justice mechanisms are meant to hathdigoerpetrators of heinous crimes
that were committed during the time of conflict. cdeding to Charle$® transitional justice
ensures and promotes protection of the rule of fatlhier than the use of violence to resolve
communal differences. They are efforts and mechanimeant to help the society transit from a
failed state to one of democracy, rule of law i@meérand peace. There are wide-ranging options
available, to the transitional governments and itiernational community assisting them, to
develope these mechanisms — not only a dichotonpyish or forgive, and local ownership of
these processes is paramount.

Transitional justice mechanisms may take a numbkerfooms that include the
international criminal court, international tribusaspecial courts, truth commissions, local
courts and traditional methods of justice TransgioThis paper has established that none of
these Transition Justice mechanisms can solely dde @ bring about a comprehensive
reconciliation and peace Transition Justice medmasiin a post conflict society. The study
established that where effective transitional giestmechanism takes place then there is a
likelihood that the society will return to normajayemocratic ideals are promoted and the state

recovers from a failed state.

5.3.2 Objective II: To give a systematic situationevolution of Transitional Justice
Mechanism in Post Conflict Society

This objective of the study requires the reseanctite systematic situation evolution of
Transitional Justice Mechanism in Post Conflict i8gc Transitional justice mechanisms have
taken a number of forms that include the intermaticcriminal court, international tribunals,

special courts, truth commissions, local courts taditional methods of justice. Research has

% Charles T. Call, “ Is Transitional Justice Reallyst?”, Summer/Fall 2004 Volume XI, ISSUE 1, Watsostitute
for International Studies
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established that each of the Transitional Justieeldnism has its own strength and limitations,
consequently none of them can stand on its own post-conflict society. This means that all
processes have strength and weaknesses and asditatedor an alternative where one fails for

example where the domestic process fails the iatemal criminal process steps in.

According toWilliam*® post-conflict literature denotes that post-confliocieties suffer
from several challenges for example lack of trusbag the citizen, total breakdown of law and
order, dysfunctional judicial and administrativestitutions and as such the state may not have
the capacity to prosecute the perpetrators of crimeng the war periodThomad® while
commenting on the Rwandan legal system noted tlerava state has completely failed to
undertake the prosecution the international crilngwurt does not necessarily take over the

process but assists the affected state to unddtiak@rocess.

Theoretically, transitionaj justice mechanismsgdictionally complement each other due
to lack of caoacity to deliver justice or where thechanism is unable or unwilling to prosecute
perpetrators of war crim&. By complementing each other, it means that tieegsses support
each other for example the international crimir@lrt can help re-establish the criminal justice
in a post-conflict state either financially or otwese. Occasionally, the international court
provides judges to preside over cases within acudat state as well as upholding traditional
justice mechanisms and recncilation through amndisty also clear that none of them can alone
be effective in enhancing justice in post conflictiety.

The evolution Transition Justice mechanism operateshe precept that removal of

perpetrators of human rights abuses, the likelihobdetaliation by the victims diminishes

% See deterence effect on tribunals Chapter Ong, P 2

1 See Chapter One page 7
9Minow, Between Vengeance and Forgiveness : Faciapfy after Genocide and Mass Violence, 1998 107-
112
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whistle the incentives for the new leaders to coajgewith other ethnic communities and the
international community enhanced evolution of Titms Justice Mechanism. Transitional
justice mechanisms primarily view that perpetrawirdieinous crimes must be prosecuted and
punished as a way of ending impunity

The Traditional criminal justice mechanisms like tBacaca courts in Rwanda and the
Acholi Mato Oput in northern Uganda combined batributive and restorative justice systems.
They are more concerned with truth, compensatianldses, forgiveness and reconciliation
between the perpetrators and the victims. Theydoemal and do not follow strict rules of legal
procedure, facing challenges of going contrary uman rights principles. Gacaca courts were
instrumental in bringing justice to many lesserenffers of the Rwanda genocide and helped
lessen the pressure from the national courts. Beetgin the traditional communities and
involving the victims actively in the prosecutiotisey helped in the reconciliation process as the
victims had an opportunity to confront their pergecs in truth-telling sessions that generated a
sense of justice.

These informal traditional approaches to crimingtice however face the challenge of
lack of strong punitive mechanisms that can hekerda repeat of similar violence. There were
also cases of some perpetrators fearing to adnaihgvdoing for fear of retaliation, and where

they had committed crimes against their relativescording to Thomas*®*

traditional justice
mechanisms denotes that, apart from traditionaddigpenous mechanisms helping ease pressure
from the national courts and even offloading prismsthorities, they have, over the years
emerged as a significant addition to the other eapigmechanisms that post-conflict societies

with gross violations of human rights also servealsrnative criminal process to the national

court process. In assessing the various modelsrofnal justice in post-conflict East Africa, it

1%Thomas Obel Hansen, ‘Facing the Challenges of Tiianal Justice; Reflections from Post Genocide Rea
and Beyond’, PhD Thesis, School of Law, Aarhus @ngity, 2010, p.39.
194 See Chapter One page 10
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emerges that justice before the traditional medmsiis quick, mets punishment commensurate
to the crime; and not strict on procedural mattefihe later consumes a lot of time in the

national and international justice systems. Frortheoretical perspective these mechanisms
reduce the workload in the national and internatigarocesses like it was experienced in the
Gacaca courts. From the research finding, justeferb the traditional mechanism appears to be
satisfying and acceptable by the victims, the peapers and even the community at large

because of the wider participation by the communitye consequence of this acceptability of

the process is that it legitimizes the processraddces chances of the society reverting back to
conflict.

Domestic criminal justice may take the form of falmudicial prosecutions or the
traditional predominantly restorative transitiopjastice mechanisms. Formal courts administer
retributive justice that is aimed at punishing tfeenders and deterrence of the rest from such
crimes in future.Anne Kirstind®® argues that this kind of mechanism lack of propelicp
investigation like was the case in Kenya, a breakdof the legal institutions like was the case
in Rwanda, forceful eviction of victims and massdigplacement; and lack of political goodwill
by the governments of the day hinders the crimunstice process thus neccissate an alternative
form of justice.

The international criminal court operates on théngple of complementarily, the
international community only steps in where thelaratl government has failed to effectively
deal with the punishment of the perpetrators of wames and crimes against humanity
commonly committed during conflict. Even so, theklaf capacity to prosecute every person
involved in the conflict means that the internatibrinterventions only go for the key

perpetrators, mainly the leaders of the warringugso

19 See Chapter One page 7
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On the other hand national institutions may notehlne capacity and necessary political
will to deal with the senior perpetrators of crineggminst humanity, but they can ably handle the
lesser offendersDuthie **® argues that in a post-conflict society, there tsxideep rooted
suspicion among the community and if this suspiésonot well handled, it leads to eruption of
conflict. In terms of the legislative frameworksearch established that many countries do not
have a legal framework on international crimes rimes against humanity as stipulated under
the Rome Statute. Further, the breakdown of jubiaimastructure and lack of manpower, as
well as lack of political goodwill from the govermmt of the day also derails any efforts for
local realization of retributive justice. This wdse case in Rwanda, where many judges and
lawyers had either been killed or were living inlex

In conclusion, it is evident that although attentio terms of criminal justice has shifted
from the age old traditional mechanisms of confletolution to formal courts and international
mechanisms, the society should not lose sight efitfiportant role these mechanisms play in
post-conflict criminal justice process. Thereforeedregard must be given to such informal
mechanisms for administering justice or settlingpdies to ensure there is continuity with their

role with compromising the international standaadd the municipal law.

5.4 Conclusion
All regimes coming out of a devastating conflice aronfronted with a formidable

transition agenda. This raises intricate problefmsrioritizing and sequencing. When to address
a legacy of mass violence if basic needs in thasagé physical security, housing and so on
remain unanswered or if the conflict has not engetl as in northern Ugandbn addition to
repairing the material consequences of past vanatiit is essential to address the non-material
consequences, including the sense of victimisatmuinerability and disempowerment of

victims. State -sponsored TJMs offer an officiakrmmwvledgement of past human rights

1% See Chapter One page 9
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violations, which are widely considered to be aseesial part of the healing process. TIMs that
provide satisfaction to victims may improve levals mental health among victims, and
processes that recognise the individual victimeathan collective suffering are likely to have

the strongest impact on the healing prot&ss

In spite of Kenya existing as an independent nasiatefor over 45 years, successive
regimes have failed tomplementmeasures that would significantly move the courfitoyn a
situation of oppressive rule and conflict p@ople-centredjovernance. Each regime, since
Kenya attained independenge1963, has been autocratic; and has systematiagified

governance policies similar to those of the padbrial regime. This failure has
ultimately culminated in the culture ahpunity, and widespread corruption that is prevalent
in virtually every administrative and public service institution iretkountry. The disputed
outcomes of the 2007 General Elections andctieosthat ensued, demonstrated the depth to
which the state hadbst its democratic compass, and brought the nationhéo lrink of
anarchy.

The intervention of the international community,raingh the panel of Eminent
Personalities led by Kofi Annan, mitigatéde chaos and began the process of Peace Building
and Reconciliation. The outcome of this initiative w#dse Kenya National Dialogue and
Reconstruction Agreemerftommonlyreferred to as the National Accord) that estabtishe
the 'grand coalition' government. The Accord proposed amonggher things, a
comprehensive TJ process that is designed towghlthe underlying causes of impunity,
inequality andsystemichuman rightsabuse.

The effectual implementation of the various transil justicemechanisms mentioned

19’See Roht — Arriaza, ‘Reparations in the AftermdtRepression and Mass Violence’, 2004, pp. 121-161.
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here offer the best hope of enditige culture of impunity that plagues the nation and its
peopletoday.Impunity exists where the rule of law is neithespectednor observed; where
there is consistent failure of the systethatare meant to protect the public from incidences
of intentional or inadvertent maladministration of the authority reagtedto public servants
(whether elected or appointed). It isesesystems that need reform; some through repair
most bya completeoverhaul.

The grand coalition government, has so far inidgieece-meallJ processes, the main
ones being the ongoingConstitutional Review process, Boundaries Commission,
establishment of Task Force on Police Reforms and the Truth Jusiité Reconciliation
Commission. However, the implementatiaof these TJ mechanisms, are facing significant
hurdles,rangingfrom lack of political will, to lack of legitimacyandpublic interest.

The above hurdles exist, and will continue to exishould the people fail to
aggressively and deliberately reclaim and awwa TJ processes. And continue to hope that
those vestedwith political and administrative authority will beneeokly optto change a
system that has for decades served theploitativeambitions so richly. The foxes must not
continue to takehargeover the affairs of the chicken coup. There musalmhangingof the
guard.

For this country to achieve lasting peace, end dhkure of impunity and foster
democratic governance. There is nded strategic partnership, between the public, Civil
Society, the Media, the political class, and other stakehold#rat is gearedtoward the
successful execution of all the transitiopasticeinitiatives set out under Agenda Item 4 of
the KenyaNational Dialogue and Reconciliation Agreement. It is thepdoof the KHRC,
ICPC and ICJ- Kenya that we shall all pull togethrethe effort to provide this country with

the healing andhew direction that it has been calling for desperatiédy almost halfa
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century.The citizens of this country are the true sovergighthisgreatnation. Their moment
to exert that sovereignty is nowhechange this nation needs has been loverdue.

However, the linkage between TJMs and the psyclcdbdpealth of victims requires
close examination, and where measures involve sdiom of individual testimony or
confrontation with perpetrators, they may entaitisk of further traumatisation. General or
blanket amnesty refers to amnesty given to grodpadividuals, usually covering all crimes
committed during a specific period of time. These granted by governments in post-conflict or
post-authoritarian transitions to members of spedifstitutions, for crimes committed during
the relevant period. The crimes are forgotten engbnse that they are erased from legal memory,
and the perpetrators are not held accountable. iGomal amnesty refers to the grant of amnesty
upon fulfillment of certain conditions. Conditionamnesties differ from general amnesties on
the crucial point that as individual responsibilityust be determined for the amnesty to be
granted, the crime is not “forgotten”, but the parptor is exempt from certain forms of

punishment. In this sense a conditional amnestgnsewhat closer to the meaning of a pardon.

Mechanisms such as official truth commissions adiqularly conducive to providing
victims with an opportunity to voice their experes, and a chance for those that were
previously marginalised or abused to participatpast-conflict decision-making processes. The
information they provide can form the basis of rearendations for tackling discrimination and
abuse through legal, policy and institutional refer While relying on an active civil society for
their successful implementation, truth commissitrave also inspired the creation of and
strengthened civil society initiatives, includinigose that represent the interests of the most
vulnerable groups in society. However, TIJMs ardatéthin that they are unlikely to offer all
victims the opportunity to voice their experiences,to participate in processes of justice and
accountability. As such, they may enhance the sefigclusion of others. TIMs that provide
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satisfaction to victims offer the prospect of empowg those that were previously exploited and
marginalised within society. Participatory and coamity-based forms of justice, such as those
offered by quasi-traditional justice mechanisms) gave victims a sense of empowerment by
facilitating their involvement in the process ofvigig evidence and determining appropriate
penalties for perpetrators of past abuses. Theyatsmstrengthen community support systems,
although there is the potential risk of increasashmunity tensions. Formal criminal prosecution
can provide empowerment in the form of satisfactiorvictims in cases that are successfully
completed, but these often operate on a more kihgtale, and formal courts do not necessarily
provide a platform that allows the victim to recotireir experience in an empowering manner.
Local justice initiatives offer rich possibilitiend by their nature are closer to victims’ groups.
But in most instances they work well when they pegt of a holistic strategy to seek and
publicize the truth, restore broken relations, pndsue justice for serious crimes. They are also

increasingly being offered as solutions in peage@gents, such as in Uganda

5.5 Recommendations

At the commencement of this study, the researchlgno highlighted tha gap in literature
which necessitated this research, having undertakenresearch albeit, the challenges I
concluded that indeed there is a clear relationbleipveen Transitional justice mechanism in
post-conflict criminal justice and peace and redaimn. However, due to limitations in time,
resources and limited data available particulanly tbe Kenyan case, the study could not
ascertain the specific mechanisms that can bengqulice to ensure maximum justice realisation
With more people developing interest in the stuélynternational Conflict Management and
with more data becoming available on post-conBiotieties for example, Kenya, Sudan, and
Uganda and other international trouble spots, aprehensive research need to be undertaken on

this subject. Such investigations should be ablgdiol more rigorous results which may require
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the legislature to addopt the relevant legal meisihnanThe analytical results in this paper should

open up for new questions and more research tohe.d

This section will state and explain some of poliegommendations that are drawn based on the

findings of the study.

5.5.1 Broad based approach
Post conflict states desiring post-conflict crimipestice should not restrict themselves to

only one or two approaches to transitional just@xhanisms, but rather make use of the various
available criminal justice mechanisms in dealinghwustice, reconciliation and restoration of

the rule of law. Where all mechanisms of criminatice are applied, the government and the
community at large must ensure that the mechantemmplement each other hence the need for

corporation.

5.5.2 Government Front
For whatever mechanisms, there is need for pdliwlaon the part of the government to

be able to support the process and ensure its ssi€ditical will by government will ensure
proper investigation and prosecution of crimes camech during the violenceand support
development and implementation of restorative gasgprogrammes of post conflict victims

through:

a. Non-discrimination when dealing with perpetratorsl a&ooperation with international
criminal justice agencies like the ICC and ICTR

b. Compensation of victims for lost property

c. Restoration of land and any other identifiable grtypin the hands of non-owners

d. Medical and psycho-social support programmes tsehwho suffered physical and

psychological injuries in the conflict
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5.5.3 Bottom-up Approach
Public participation in post-conflict legitimisedet process and reduces chances of

societal relapse, consequently while undertakimgpttocess, it is important that the government
ensures, the active involvement of as many of tictinvs affected by the violence, in the

transitional justice processes. This can be doroaitn:

a) Opening up communication channels where regulaforrnmation is received by the
affected people on the progress of the investigatand prosecutions

b) Holding sensitization campaigns on the criminatiggsprogrammes

c) Providing for ‘return to owner’ orders especiallyeave it is proved that perpetrators are
holding the property of the victims.

d) Providing compensation for victims and having tlane included in the retributive
criminal justice programmes especially where ipisved that the perpetrators inflicted

bodily harm

5.5.4 Embracing the use of Traditional Mechanisms
In relation to traditional justice mechanisms itngortant that states enact enabling laws

to institutionalize the processes and give thenallegandate. Further such institutions require
financial and material support to the institutiamplementing the traditional justice mechanisms
and finally ensuring the implementation and enforeet of the orders issued by the traditional

courts against the perpetrators
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APPENDICES

Appendix 1: Questionnaire on the Assessment of the Transitional Justice

Mechanisms in Post conflict Society: A case Study of the East Africa Society.

UNIVERSITY OF NAIROBI

INSTITUTE OF DIPLOMACY AND INTERNATIONAL STUDIES

Good morning/ afternoon, my name is Damaris Weragga Master’s of Arts in International
Conflict Management student at the University ofrbai, Institute of Diplomacy and
International Studies. | am currently undertakiagearch oan Assessment of the transitional

Justice mechanisms in Post conflict Society: A case Study of the East Africa Society.

As a requirement for the award of the Master Dedbe to your personal and proffessional
experience in this field of study, | have selegted to provide relevant information to the study
by filling the questionnaire attached herewith aenvert. The information you give in response to
these questions and statement will be held in denfie and not used for any other purpose apart

from the academic purpose.
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SECTION A: GENERAL INFORMATION

1. Personal Characteristics. (Please tick the answe

Gender

Male [ | Female[ ]

Education

Primary[ ] Secondary | Universi[ ]  None of the above[ ]
Age

20-30 [] 31-4d] 41-5( ] 51 andabove [_]

SECTION B: KNOWLEDGE ON INTERNATIONAL CRIMINAL JUS TICE

I.  International Criminal Justice In Post-Conflict Sy
On average, how do you rate your understandingntérnational criminal justice
mechanism?
Very good[ ] Good knowledge[ |  fair knowledge [ ]  know nothing at all_]
ii.  International Criminal Justice
International criminal justice is relevant in enbeugy the delivery of justice in post-
conflict East Africa?
Strongly Relevan[ ] Relevd ] Do not know[ | Irrelevant[_]
iii.  International Criminal Justice And Reconciliation
International criminal justice in post conflict sety has an impact on reconciliation in

the EAC

Strongly Agreq_| Agrel ] sBgree[ ] Strongly disag{_}
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SECTION C: KNOWLEDGE ON TRUTH COMMISSIONS IN EAC

1. Truth Commissions in post-conflict society.
(i) Truth Commissions in post-conflict society should/olve the community at all stages

of the proceedings

(a) Civil Society;

Strongly Agree[ ] Agrel ] satiree [] strongly disag ]
(b) Victims;
Strongly Agreq ] Agrg ] disagreq ] strongly disag[ "}
(c) Perpetrators
Strongly Agreq ] Agrg ] disagreq | strongly disad”

(i) Truth Commissions in a post-conflict Societya good mechanism

a. Civil Society;

Strongly Agree[ ] Agre[ | satiree [ ] strongly disagl ]
b. Victims;

Strongly Agreq ] Agreq | satiree [ ] strongly disag ]
c. Perpetrators

Strongly Agreq ] Agre[ ] satiree [ ] strongly disag ]

(iif) Truth Commissions bring about reconciliationa post conflict Society

(a) Civil Society;

Strongly Agree[ ] Agre[ ] satiree [ ] strongly disag ]
(b) Victims;
Strongly Agreq ] Agrg | disagreq ] strongly disad” e
(c) Perpetrators
Strongly Agreq ] Agre{] isatyree[ ] strongly disag[}
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2. Local Trials In Post-Conflict Society

(i) Local Trials are the most suited criminal justibechanism in post-conflict criminal
justice
Strongly Agre[ ] Agr{"] isafree [ ] strongly disagrg |

(i) Local trials have a positive impact on reconcitati
Strongly Agre[ ] agred_ ]| disagree [ ] strongly disag{}

(i) Perpetrators should be tried by local courts

Strongly Agre[ ] Agrg ] disagree [ ] strongly disagrg ]

Any other information on Transitional Justice mechanisms in post conflict East Africa will

be appreciated.

THANK YOU FOR TAKING YOUR TIME!
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Appendix 2: Questionnaire Forwarding Note

Dear Sir/Madam,

| am a student at the University of Nairobi, Ing#t of Diplomacy and International studies,
undertaking a Masters of Arts Degree in Internaid@onflict Management. My research study
is to carryoutan Assessment of the transitional Justice mechanisms in Post conflict Society:

A case Study of the East Africa Society, as a requirement for the award of the Master Degree
As a key player in the field of transitional jugtity post-conflict societies, this is to request yo
to kindly fill the questionnaire attached herewdtiid revert. The responses shall be treated with
utmost confidentiality.

Should you require further clarifications or detado not hesitate to let me know.

Please let me know when you have done so.

Thank you,

Damaris Were Ogama
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