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ABSTRACT

Any post-conflict criminal justice processes aimiscantributing to democracy and
the triumph of the rule of law over the feeling @venge due to either a prolonged or
intensive conflict. Perceptions by the local popialaare very crucial in such a process. The
study analyses international and domestic crimjoatice process in post-conflict East
Africa, it examines the relationship between comityuparticipation in criminal processes
and the effect of its outcome on peace and redatioih. To achieve this objective, the study
examines various modes of criminal justice procegseost-conflict East Africa. The study
equally examines the factors affecting the sucoes&ilure of international and domestic
criminal justice within the region by: (i) examiginthe outcome of the process, (ii)
examining perceptions by the local population) @kamine the operations of post-conflict
criminal justice institutions in post conflict sety. The study is guided by the presumption
that community participation in post-conflict crimail justice enhances societal peace and
reconciliation. The study will be undertaken usbajh qualitative and quantitative research
methods with the sample population chosen acrossAfaca. It seeks to test the following
hypotheses; (i) That an increase in community gigdtion in post-conflict criminal justice
processes decreases the level of societal ingyaliili a post-conflict society; (i) That
decrease in the level of community participatiompost-conflict criminal justice processes,
increases chances of societal instability in a-posflict society; and (iii) That there is no
relationship between community participation intpoenflict criminal justice processes and
the level of societal stability of the post-conflgtate. Having laid out and compared various
post-conflict criminal justice mechanisms in terofsheir respective origins, objectives, their
operations; and an evaluation of the outcome, tildyswill examine community reactions to
each criminal justice process with a view of essilohg how their participation affects the
process of peace and reconciliation.



UN
UNSC
ICTY
SCSL
ICTR
ICC
OoTP
ODPP
DPP
CIPEV
KNHRC
PEV
WCD
ICD
DRC
LRA
EA
ICA
PCS
LCC
STSL
ODM
PNU
IDP

LIST OF ABBREVIATIONS

United Nations

United Nations Security Council
International Criminal Tribunal for Yugoslavia
Special Court for Sierra Leone

International Criminal Tribunal for Rwanda
International Criminal Court

Office of the Prosecutor

Office of the Director of Public Prosecutions
Director of Public Prosecutions
Commission of Inquiry into Post Election Violence.
Kenya National Human Rights Commission
Post Election Violence

War Crimes Division

International Criminal Divisions

Democratic Republic of Congo

Lord’s Resistance Army

East Africa

International Crimes Act

Post-Conflict Society

Local Council Courts

Special Tribunal for Sierra Leone

Orange Democratic Movement

Party of National Unity

Internally Displaced Person

vi



TABLE OF CONTENTS

DECLARATION ..ot e e e s et e eeaaa e i
ACKNOWLEDGEMENTS ... e iii
= (@ N I PP iv
AB ST R A CT ettt e e e nn e Y
LIST OF ABBREVIATIONS ..o Vi
LIST OF FIGURES ... e Xi

CHAPTER ONE
Background To The Study On Criminal Justice In PostConflict East Africa Society

1.1 Background of the STUAY .........ooeiiiiiee e 1
1.2 Statement of Research Problem ... 1
1.3 Objectives Of the STUAY ........cooiiiiiiiaee e e 3
1.3.1 SPECITIC ODJECHIVES. .....uuieiiiiii e ettt e e e e e e eeeaa e e e e aens 3
1.4 JUSHFICALION ...ttt e 3
1.5 Literature REVIEW .........cciiiiiiiiiiiimmemee ettt e e e e e e 5
1.5.1 Criminal Justice in Post Conflict SOCIELY.mun...cvvuiieiiiiiiieeiiiie e, 5
1.5.2 Domestic Criminal Justice in Post-conflicCBby..............cccoeeeviiiiieiiiiineeeieen, 7
1.5.3 Justice through iNdigen0US COUMS ....cccemeiiiiiiiieeei e 8
1.5.4 Post-conflict Criminal Justice through Naib@ourts ............cccccoevviiiieennnnnnn. 0.1
1.5.5 International Criminal Justice in Post-canflBociety............ccccoiiiiniiiiiininnns 11
1.5.6 The Evolution of International Criminal Law..............cccovvviiiiiiiiiiiniiiineennee. 14
1.5.7 The Concept of Retribution versus Restoration.................ceeeeeeeeeeeeiennnnnnn. 16
1.6 Conceptual framework on Criminal Justice intR2@nflict Society.............ccccevvvennnn. 81
1.7 HYPOTNESIS ...t eeemem et e e e e et 21
1.8 Research Methodology and DESIGN........ e« eeeeereiumiiaeeeeieeeiiiae e e eee e e 21
1.8.1 RESLAICH deSIgN ...coiiiiiii e 22
1.8.2 Data Collection MethodS ...........couuuiiriiiiiiiie e 22
1.8.3 Study population and SAMPIING........ceeeeeeeeeii e 23
1.8.4 Data Analysis, Presentation and Interpretatio.................cccccevvviiiiinineeeennnns 23
1.9 Chapter SUMIMIAIY .......iiiiiii e eeeie s cossme e e et e e e e et a e e e aaa e e e e e st e e s anneeesennaeeessnnaees 24

vii



CHAPTER TWO

Conceptualization Of Criminal Justice In Post Confict Society

P i oo [T Tt i o] ISP PPTPPPPPPPPPPPN 25
2.2 Criminal Justice and the Role of Judicial BuidNS ................uuvuemimiiiiis 26
2.3 The Genealogy of Post-Conflict Criminal JUSLICE.............cceeiiiiiiiieeiiie e, 31
2.4 Retributive Post-conflict Criminal JUSHICE............ccooiiiiiiie e 34
2.5 Retributive Justice through National TrialS............coooviiiiiiiiiiiiii e 38
2.6 Post-conflict International Criminal JUSHICE ............oovviviiiiiiiiiiiiieiieeeee e 39
2.6.1 International Criminal INStIUtIONS ....ccomeuiiiiiiiiiiii e 41
2.6.2 Universal Jurisdiction of International Ti@ls ...............ccccviiiiiiiiiiiiinnnn 42
2.6.3 Complementarity Principle in Criminal JUStICe..............coiiiiiiiiiiiiiiiiieee, 43
2.7 Justice short of Post-conflict Retributive iestn Post-conflict Society ................... 43
2.7.1 Restorative Justice: The Voice of the People.............cccoviiiiiiiiiiiiiiiiiiinnnn. 45
2.7.2 Truth COMMISSIONS ....ceeviiiiiie e eeeeiit e e e et e e e e e e e eeeeeena e e 47
2.7.3 National Implementation of Truth CommiSSION................cccoeveiiiiiiiieeiiiinees 49
2.7.4 International Involvement in Truth COMMISSION...........ccoviiiiiiiiiieeeiiiieiinenn, 49
2.8 Amnesties and EXIIES ........ccooi i 50
2.9 CONCIUSION ...t e e e e e et et e e et e e 52

CHAPTER THREE
A Comparative Study Of International And Domestic Qiminal Justice In Post Conflict

East Africa

% A [ (0T (U Tod o] o U PP U PP PPPPPTRR 53
3.2 Criminal Justice Processes in Post-conflict B&sca.............coovvvviiiiiiiiiiiiiiieee 53
3.2.1 International Criminal Justice Processesost Bonflict East Africa ................... 54
3.2.2 Impact of the International Criminal Courfpiost conflict East Africa................ 57
3.2.3 Victim Participation in International Criminal J.................oooeeiiiiiiiiiinnnenn. 65
3.3Domestic Criminal Justice Mechanisms in Post ConBiast Africa..............ccuuveeeneeen. 70
3.3.1Traditional conflict resolution mechanism i&SEAfrica.............cccccvviiiininnnnnn. 17
3.3.2 Post-Conflict Criminal Justice through Naib@ourts............ccccvvviiiieeiiinnnns 6.7
3.4Complementarity of the international and domeditiminal justice processes............... 82
3.5Comparison of International and Domestic Crimingtite in Post Conflict EA........... 83
LB CONCIUSION .. e e e e e e e e e e e e r s 84



CHAPTER FOUR

Analysis Of Data On Criminal Justice In Post-Conflict East Africa

. LINEOAUCTION ...t ettt 87
4.2 General Perceptions of International Crimpralcesses in East Africa ................... 8..8
4.2.2 International Criminal Justice and admintsbraof justice...........c.c.oocevvieeeens 09
4.2.3 International Criminal Justice and ReCONBORL. ................ccoevveiiiiiiiiiiiinnnnnan. 92
4.3Perceptions on Domestic Criminal JuStiCe ProCeSsSEeS. .........ooveeevieviiiiiiiieeeeeeeennns 94
4.3.1 Post-conflict Traditional Criminal Justice dhanisms in East Africa................. 95
4.3.2 The Mato Oput of Uganda.............uueemmriiiiiiiiiiiie e 96
4.3.3 Domestic Transitional Justice in BUruNdi.............ccooovuiiiiiinieiiiiiiiiieeeeees 97
4.3.4 The Gacaca Courts in RWaANGA........ccoucemeiiieieiiiiiiii et eeeenanns 98
4.3.5 Limitations of the Gacaca COUrt ProCESS wueeu .. oiiiiiiiiiiiiiiiieeeeeeiiiiiia e 100
4.3.6 Other Interventions in Transitional Proc@sBwanda.................ccccccuvviinnnee. 101
4.4 The Role of National Courts in Fighting Impynit...............ccoviiineeeieieieeee. 104

4.5Complementarily and Co-operation of Internatiomad ®omestic Criminal Courts .... 110
o G o] [od [ 113 o o S PSPPSR 112

CHAPTER FIVE

Summary of Findings, Conclusions and Recommendatien

ST [ oo [FT{ o] TR P PP P TP PRTRTRTRTRTTRRTRTR 114
5.2 Summary of the Research Findings and ConCIUSIONS ........ovivieiiiiiiiiiiieeeeceeeis Sl1
5.3 Key Findings and CONCIUSIONS ..........commmeneeeeiiiieeeeeie e e e e e e eaeeeanan e 115

5.3.1Main Objective: To compare International amandstic criminal justice in post-
CONTIICE SOCIELY. ...ttt e et ettt e e ettt e e e e e e e as 115
5.3.2 Specific Objective 1: To describe the intdoral and domestic criminal justice in
POSt-CONFlICt EAST ATFICA ...oeevei et ee et e e e e eeees 120
5.3.3 Specific Objective 11: To establish the etxtdrwhich community participation in
post-conflict criminal justice impacts on the sigxer failure of the outcome............ 121

5.3.4 Specific Objective 111: To evaluate the fextihat affect success or failure of

international and domestic criminal justice in poshflict society .............cccoeeeeeeeee. 123
5.4 CONCIUSION ..o e e e e e et e e e e 126
5.5 RECOMMENUALIONS .....cooiiiiiiiiiiiiii it e e e e e e e e eeeas 127

5.5.1 Academic ReCOMMENAtiONS ...........eieeeememiriiiiiiiiiii s 128



5.5.2 Policy Recommendations ............ocicceemmmeiiiiie e e eeeaa 128

5.5.2 Multi-faceted approach............coo oo 128
5.5.3 Proposed Government INItIatiVeS......ccccceeniiiiiiiieciiiii e 129
5.5.4 Enhancement of Capacity of Traditional MeGh@s ................ccoevvivieeiiiineennns 129
5.5.5 BOttOM-UP APPIrOACKH ... .ccoiiiic e et 129
BIBLIOGRAPHY .ottt e e e e e e e e 131
APPENDICES ... e e e ae 137
Appendix 1: Questionnaire on Criminal Justice istpmonflict Rwanda. .......................... 137
Appendix 2: Questionnaire Forwarding NOTE ......ccciiiiiiiiiiiiiii e 141



LIST OF FIGURES

Figure 1.1 below: Demonstrates the centrality dfljgyparticipation in peace and

[g=ToTo] oo 111 (o o LU 18
Figure 4.1: lllustrates the general Perceptiorth®finternational Criminal Processes......... 88
Figure 4.2: Showing whether respondents think titerhational Criminal Justice processes
brought about justice to the victims and perpetBato............cccoeveeviiiiieeiiiiii e 90
Figure 4.3: lllustrates the respondents responsghather they agree that international
criminal justice brought about reconCiliation ................ccooii i, 92
Figure 4.4: Graph showing how different groups pesed the Mato Oput process in terms of
being participatory, just and enhancing reconddi@and peace ...............c.ceeeeeeevvnnn e 97
Figure 4.5: Pie chart showing respondents’ knowdealthe ICD ............cccooeeeviiineennnnnd 08L
Figure 4.6: Graph showing how respondents on pradgecof Thomas Kwoyelo and
whether it has brought about reconciliation ... 109

Xi



CHAPTER ONE
BACKGROUND TO THE STUDY ON CRIMINAL JUSTICE IN POST -CONFLICT
EAST AFRICA SOCIETY

1.1 Background of the Study

This paper discusses the different criminal justiggproaches in societies going
through a transition period after violent conflith. this chapter, the researcher states the
statement of the research problem, the objectiféseostudy, the justification of the study,
the literature review on the topic. On literatueview, the research highlights various
approaches to justice in post-conflict society. Thapter thereafter, constructs and explains
the conceptual framework to be applied in the neteahe hypothesis for the study is also
outlined in this chapter and the research methayodmd design to be applied in carrying out
the study. The chapter concludes by highlightirggbope and limitations of the study.
1.2 Statement of Research Problem

It is generally acceptable that post-conflict si@nd tribunals work as a deterrent
factor and a moral justification to victims of wenime. However, criminal trials have been
met with scepticism from the academicians and ip@its; they argue that if criminal
prosecutions are adopted after a conflict, it magngromise warring groups’ will to lay
down their weapons hence prevent a ceasefire. Hngye in favour of alternatives to
prosecution including but not limited to purgegaration, compensation, amnesty and exile.

Punishment of the perpetrator of crime brings alsome kind of justification to the
victims of crime; it may be important for restoaatiof healthy relations between groups and
help bring about trust in new social order. To drabout trust among the people more so the
worrying communities in a society there has to benmunity participation in the process.
Consequently, the process must be all inclusive tf@nother hand, criminal law literature

denotes that the process of prosecution both iatemally and domestically in post a
1



conflict society is both physically and procedwraiemoved from the victims and the
community at large. The process is so strict orcgdare and the rules of evidence. It is
argued that the process excludes the very peopeswifered in the process of the conflict.

Scholars are yet to agree on the success of btgmational criminal justice and
domestic criminal justice mechanisms. Scholars @koll! have associated the failure of
domestic criminal justice mechanisms to lack ofawaty due to political instability and lack
of resources within the post-conflict state Nasin the other associates such failure to its
outcome, for example he argues that the proceasnied at attaining victor’s justice rather
than true justice. According to Feher Mich&aiternational criminal justice’s, failure has
been associated with political interference and tha process is far removed from the
society in context. However, none of these schdias associated the success or failure of
either of the two processes to lack of communittipi@ation in the process of post-conflict
trials; and whether community participation has engact on peace and reconciliation. Even
though, literature on transitional justice showsttfor any post-conflict transitional process
to be successful, it must involve all the stakebrdd

This research seeks to evaluate the factors thi@ctauccess or failure of
international and domestic criminal justice in posiflict East Africa. The research also
aims at establishing the extent to which commupitsticipation in criminal justice in a post-

conflict society affects the success or failuréhef outcome of criminal justice.

! Carroll, Christina M. “AnAssessment of the Roleand Effectiveness of thedtital Criminal Tribunal for
Rwanda and the Rwandan National Justice Systenealiyy with the Mass Atrocities of 1994ein Online
18 B.U. Int'l L.J. 163 2000

? Nash, K., 2007. A comparative analysis of justice in post-genoditeanda Fostering a sense of peace and
reconciliation?” Africana Vol. 1. No. 1 at p. 79

Feher, Michel, 1999. “Terms of Reconciliation’, @arla Hesse and post, edduman Rights in political
Transitions Gettysburg to Bosnia. New York Zone pp 325-338

® Feher, Michel, 1999. “Terms of Reconciliation’, @arla Hesse and post, edéman Rights in political
Transitions Gettysburg to Bosnia. New York Zone pp 325-338

2



1.3 Objectives of the Study
To compare international and domestic criminalipasin post-conflict East Africa society.
1.3.1 Specific Objectives
1. To describe the international and domestic crijurgtice system.
2. To establish the extent to which community partdign in criminal justice in post-
conflict society affects the success or failuréhef outcome.
3. To evaluate the factors that affect success ourfaibf international and domestic
criminal justice in post-conflict society.
1.4 Justification

The importance of this study is two-fold. Firstpiovides an important contribution
to the academic report on the impact of criminatipe on peace and reconciliation in post-
conflict society. Secondly, it provides a basis fwlicy change considerations to East
African states and Africa at large.

On the academic front, much has been written ondifferent criminal justice
systems that are employed in post-conflict sodefieitel, Ruti, has argued in support of
domestic criminal justice system, on account ohding justice home, ability to deal with
many perpetrators and restoration of trust in tdicjal organs of the State among the
citizenry and that justice is brought closer to thetims However, the opponents of this
process like Bucley-Zistel have argued against it on account of state inflag lack of
human, material and financial resources and thdinfeeof ‘victor's justice’ among

perpetrators. They instead propose the neutral, egglipped international justice system,

* Teitel, Ruti, 1999 Bringing the Messiah Through the Law, in Carlagde and Robert Pgseéds, Human
Rights in political Transitions: Gettysburg to BasrNew York Zone pp 177-194

® Susanne Buckley-Zistel, We are Pretending Peace’ — Local Memory and theeAbts of Social
Transformation and Reconciliation in Rwandgai’ Phil Clark and Zachary D. Kaufman (eds), Af@&enocide:
Transitional JusticePost-conflict Reconstruction and Reconciliation Rwanda and BeyondColumbia
University Press, 2009. pp 125-44



which will serve to ensure justice to all and detece from future violence. On the other
hand, Nagg@argues that traditional mechanisms are more pegfen a post-conflict society
as it offers ordinary people an opportunity to gate in the proceedings. Kerr and
MobbeK oppose this position, and argue that traditionacimanism are so much male-
oriented hence discriminatory in nature. On therimational front, Akhavantogether with
Humpsori both agree that international criminal justiceqass brings about an element of
impartiality, professionalism and it is not susdelptto political interference. However, none
of the scholars has attempted to explain the oglakiip between community participation
and peace and reconciliation; and how the citizdres post-conflict state should be involved
in all of these transitional justice initiatives.ost of them appear to take the ‘top-down’
approach, including even the traditional courtsiciiit is contended are based on traditional
kingships and therefore quite elitist. Consequeritigre lies a gap in post-conflict criminal
justice literature, which has necessitated thisagsh. There is need for an academic view on
how these criminal justice approaches can ensupl@o participation by the affected
people. The researcher is optimistic that the figdiand recommendations in this research
will, in future contribute to the body of knowledge transitional justice.

Further, at the end of this research various recengations and proposals made will
be important for policy makers in post-conflict gonments, whilst deciding the best

approach for dealing with transitional justice.

® Nagy, Rosemaryraditional Justice in transitional contexts, indfisitional Justice and Peaceful Building on
the Ground Victims and Ex-Combatants, Sriram, Chandra LekBarcia-Godos, Jemima, Herman, Johana,
Martin-Ortega, Olga (eds) 2012 Routledge

7 Kerr, R and E Mobekk 200Peace and Justice Seeking Accountability after war, Polity Press

¥ Akhavan, Payam 200Beyond Impunity Can International Criminal Justice Prevent Futéteocities?,
American Journal of International Law 95(1): 7-31

9 Humpson, Fen Osler, 1998urturing PeaceWashington, DC: United States Institute of PdRiesss.
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1.5 Literature Review

The literature review seeks to analyze the scholktérature in three thematic
sections. The first thematic section discusseswifft scholar’s views on justice in post
conflict society, the second thematic area discuBt&ature on domestic criminal justice in
States recovering from violent conflicts or war.this section, literature discusses various
models of domestic criminal justice, including; igehous mechanisms of conflict resolution
and the national or courts. In regard to themati@a dhree, the researcher provides literature
on international criminal justice in post-conflemcieties. The main approach to this section
is in the nature of discussions on various themegiged above; and the various contentions
by different scholars.
1.5.1 Criminal Justice in Post Conflict Society

Hartzell, Caroline, °

aver that reconstruction and maintenance of pahcef
communities in the aftermath of conflicts is onelw most critical areas of concern for both
policymakers and scholars. Research generally shimatshose states that have experienced
one armed conflict, particularly a civil war, areoma apt to undergo such violence again.
Humpson,Margues that high recidivism rate among civil watiors means that efforts at
promoting a just and stable society are at thefrimné of international efforts at postwar
peace-building. The renewal of open warfare ishaps, the most severe blow that can be
inflicted upon an already war-ravaged people ardoéace process. James Meerffikadds,
“We recognize, however, that war does not springdai@n and without warning. Rather,

signs and conditions that make war likely are ofteesent all along, even though they may

be discernible only with hindsight.”

9 Hartzell, Caroline A., 1999Explaining the Stability of Negotiated Settlementitrastate Wars'Journal of
Conflict Resolution 43 (February): 3-22.

2 op cit

12 James Meernik.Peace Research JournaVol. 42, No. 3 (May, 2005), pp. 271-289.Published Sage
Publications, Ltd. Stable URL: http://www.jstor.¢stable/30042301 .Accessed: 20/02/2013 11:06Ycair us
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The movement toward war may be gradual or suddengénerally, its causes are
there on the surface or buried in suppressed defirevengeance. We would normally
expect, or at least hope, that the greater theedegi cooperation and peaceful coexistence
among people in a society, the less likely its merlare to resort again to organized and
widespread violence to achieve their political aiiram interested in explaining the extent to
which post-conflict criminal justice both intermatially and domestically contribute to the
maintenance of peaceful societies. By societal geat mean the degree of
conflict/cooperation, short of war, among grougkefined by their ethnic, religious, or other
characteristics- within nations. What types of @u$i are occurring among groups that
demonstrate a commitment to peace? Are they thmiegtene another, or reaching out to
build bridges? Are they imprisoning one anothennpotting violent acts, and injuring
human rights, or are they negotiating political ppaomises, letting one another live in peace,
and embarking upon reconstruction? It is this tgpgeace that will ultimately determine
whether a nation slides back into violence or ik ab repair the fissures that once tore it
apart.

As Collier!® points out, in post-conflict societies, the riskreversion to conflict is

usually alarmingly high. He argues that a typiaastpconflict society during the first

decade faces a 40% risk of degenerating back inaent conflict’* The
government’s top on priority risk in such societisgherefore the reduction of this

risk of recurrent violence. Post conflict societwsl also be characterized by a

breakdown of law and order, destruction of basitastructure and lack of both

13 Collier, Paul, 2007.Post-Conflict Recovery: How Should Policies be ibigive?” Centre for the Study of
African Economies, Oxford University at p. 3
1 Collier, P. A. Hoeffler, and D. Rohner, 20@®eyond Greed and Grievandeeasibility ad Civil War, CSAE,
Oxford. At p. 245
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human and physical resources. NaShfor instance, while commenting on post

conflict Rwanda, stated that:-

“Following the genocide the Rwandan legal systemiwassarray. They lacked not

only the basic infrastructure — courts, judges, yavs, but also the legislation

necessary to prosecute crimes of genocide

Paul and Hoeffléf also point out that deep-seated suspicion andasify between
neighbours from previously warring factions as aamahallenge to reconciliation and peace.
the two scholars argue that the suspicions, ifwalt handled can easily lead to eruption of
violence and a return to conflict. Browhwhile, commenting on the Kenyan situation,
outlines the challenge of reconciliation and peasea result of the forceful displacement of
victims, loss of property and loss of lives.
1.5.2 Domestic Criminal Justice in Post-conflict Soety

In the immediate aftermath of conflict, it is thetyl of the new government to rebuild
local forums for dispute resolution. However, adiog to Kerr Rachéf. A post-conflict
society in faced with several challenges rangiognfcollapse of law and order, the enormity
of crime and the enormous popular participationtinConsequently, the capacity of any
formal judicial system is likely to be overwhelmethere are various forms of domestic
criminal justice that will be discussed later inststudy; the first will be justice before the
national courts and indigenous mechanisms in pasftict East Africa with particular focus
on the Gacaca Courts in Rwanda and Mato Oput syataong the Acholi community of

Uganda. The choice of the two traditional mechasissninformed by the fact they are the

> Op cit
18 Collier, P., Hoeffler A. 2002 Aid, Policy and Growth in Post Conflict Societig®blicy Research Working
Paper, The World Bank, Development Research Group
" Brown S., 2012.The National Accord, impunity, and the fragile peas Kenya'in Sriram C. L., Garcia-
Godos J, and Herman J., (20IXansitional Justice and Peace Building on the @@ Victims and Ex-
Combatants. Routledge
18 Kerr, Rachel and Mobekk, Eirin, 200Peace and Justic&eeking Accountability After War
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widely and expansively adopted indigenous mechasisimconflict resolution within East
Africa. The other traditional mechanisms to be d$sed include the Magamba spirit
ceremonies in Mozambique, the Conselho in Angdie, inkundla in South Africa, the
Akiriket Council of elders among the Karamajong<einya and Uganda.
1.5.3 Justice through indigenous courts

In the United Nations 2004 report on the rule of,lahe UN Secretary General
acknowledged that ‘due regard must be given togemibus and informal traditions for
administering justice or settling disputes, to htékm continue their often vital role and to do
so in conformity with both international standardsd local tradition® Traditional
transitional justice systems have evolved to playgaificant role in post conflict societies.
According to Mutisi?® he holds the view that traditional justice systdmse over the past
two decades emerged as a significant additiongadahge of mechanisms that societies in or
emerging from periods of gross human rights abukesse to address legacies of violence.
Traditional or indigenous justice systems are darmal mechanism of dispute resolution,
falling outside the scope of the formal justiceteys They are culture and community
specific. Examples abound especially in post-confi\frican States, of this form of
transitional justice system. From Gacaca of Rwamtlayshingantahe of Burundi, Ubuntu
and Unkundla of South Africa to Mato Oput, pradtidey the Acholi people of Northern
Uganda, these traditional justice systems vary faove community to anothét.Nagy, %
holds the view that traditional mechanisms offafilmary persons greater involvement in and
access to transitional justice than that providgddmote, formal institutions or technocratic

reforms. Karakezi et al on their part holds thasara from releasing pressure from the

19 UN Secretary-General's repoithe Rule of Law And Transitional Justice In Confimd Post-Conflict
Societiess/2004/616-23 August 2004 p. 12
2 Mutisi, Martha “Gacaca Courts in Rwanda: An Endogenous ApproachPwst-conflict Justice and
Reconciliatiori African Peace and Conflict Journal, Vol. 2, No.Jline 2009
21 . .

ibid
2 0Op cit



national courts and prisons, which were overwhelmi the many prisoners, Gacaca courts
would create a sense of justice among victims tjinatheir participation, creating an ideal
environment for reconciliatioft. Both the perpetrators and the victims have a sefise
ownership and legitimacy, given that the procesanishored in local rituals and indigenous
practices. They further posit that Gacaca provideldybrid of retributive and restorative
processes of criminal justice, involving commurstiather than individuals and focusing on
reconciliation, compensation and reparafibrCobbarf’in support of the Gacaca courts
established by the Rwandan government, lauds whatehms as the realization by the
Rwandan government that its “previous stress osqmations was no longer desirable” and
for its “willingness to try to incorporate elememtsdifferent, ‘restorative’ approach to issues
of justice and wrongdoing into its policy.” Additially, Drumbl?® holds that gacaca can
promote ‘reintegrative shaming’ among perpetratirgenocide, something that Western
type of justice is not able. However, this form @iminal justice has also faced strong

17" one of the opponents of

opposition from some transitional justice schol&sckley-Ziste
these forms of transitional justice, for instanceirgers that they are not designed and well
equipped to deal with mass atrocity. Kerr and MahéR also argue that these traditional

systems were more of men-oriented and were therdfiased against women, children and

young people.

23 Karakezi, Urusaro Alice, Mshimiyimana, AlphonsadaBeth Mutamba’Localising Justice: Gacaca Courts
in Post-Genocide Rwandah My Neighbor My Enemy ed. Eric Stover and HarMyWeinstein. Cambridge
University Press 2004, pg 69

** |bid 73

% Cobban, Helena,The Legacies of Collective Violence: The RwandanoGide and the Limits of the Law.”
2Beoston Review 27 (2): 4-15 2002

2T Opcit
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1.5.4 Post-conflict Criminal Justice through Natioml Courts

Generally states have the primary responsibilitprefventing human rights violations
occurring within their territories and ensuring @agotability on the part of perpetrators of
such crimes. According to Gahima®&this makes national prosecutions the primary forum
for investigation, prosecution and punishment ahha rights violations. Transitional justice
scholars in support of the view that national cowt the states in which the crimes were
committed, cite various advantages. Gahima arguekefr, that domestic trial can enhance
the legitimacy and credibility of a fragile new goament, demonstrating its determination to
hold individuals accountable for their crimes. Hetjfies that given the attention such high-
profile prosecutions receive from locals and fane@pservers, they ‘provide an important
focus for rebuilding the domestic judiciary andnanal justice system, establishing the
courts as a credible forum for the redress of grees in a non-violent manné?Kritz, 3
adds that domestic courts can be more sensititleetoauances of local culture, and resulting
decisions ‘could be of greater and more immedigte®lic force because verdicts would be
rendered by courts familiar to the local community’is further argued that national courts,
unlike international courts, are able to handle enprosecutions and therefore are more
effective in bringing about justice. In-country pezutions provide a sense of ownership of
accountability mechanisms to which society that wagctim of the human rights abuses
resorts. In Ruti’'s>? view, the national courts being closer to theimist they provide a sense
of empowerment and control to the people of a posfiict society, and are more likely to
have an impact in changing values and human righastices than trials conducted by

remote tribunals based abroad. It is also arguadrtational prosecutions are less costly that

international trials and tribunals.

23 Gahima GTranistional Justice in Rwandéccountability for Atrocity, Rutledge 2013
Ibid
31 Neil Kritz, Transitional JusticeWashington DC: USIP Press, 1997
% Teitel G. Ruti;Transitional JusticeOxford University Press, 2000
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However, Caroll*3

holds a contrary opinion on the effectivenessnational
prosecutions. She points to the significant shoniogs emanating from lack of capacity by
the local courts as a result of inadequate dombstitan, material and financial resources. In
relation to trials of the perpetrators of the 1®#wanda genocide in the national courts,
Alison Des Forges and Timothy Longmé&hreported that “trials in Rwanda have taken place
in an atmosphere of authoritarian rule and contigwiolence [while] prosecutions have
been influence. National courts, Nash argues,iketyIto establish a ‘victor’s justice’ rather
than true justice. This, according to NaShhinders reconciliation, with perpetrators seeing
their detainment and prosecution merely as a rasfulosing the ‘war’ and not for their
actions in the conflict. Drumbi® also points out the fact that many victims doswgtport the
national court approach and many favour confrootatind compensation — appearing to
support restorative rather than retributive justice
1.5.5 International Criminal Justice in Post-conflct Society

Apart from domestic judicial process, quite a numdkepost-conflict societies have
adopted International Criminal Justice as a medmarof prosecuting those who bear the
greatest criminal responsibility during conflicthhdre is however a robust debate in respect to
the extent to which justice provided by externatitutions such as the ICTY, ICTR, ICC,
can contribute to peace in a post-conflict sociéfhavan,®’ posits that against a backdrop

of calculated manipulation of fears and tensiora thad to violence in which citizens are

used as unwitting instruments of unscrupulous igalitelites, removal of such leaders

% |bid
% Des Forges, Alison, Longman, Timothy.egal Responses to Genocide in RwaridaMy Neighbor My
Enemy ed. by Eric Stover and Harvey M. WeinsteiamBridge University Press 2004. P. 60
% Kaley Nash, 2007, Comparative Analysis of Post-Genocide RwanBastering a Sense of Peace or
Reconciliation” Africana, Vol. 1 No.1 2007
% Drumbl 173 ‘Survivors expressed considerable interest in cosgtéan both because this is consistent with
historical practicesf reconciliation in Rwanda and because of the ditcenomic circumstances in which many
survivors live”
3" op Cit
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through prosecution at international courts playsignificant role in post-conflict peace
building.

Humpsorﬁ8 while supporting Akhavan argues that internatiocammissions and
tribunals bring an element of impartiality necegstr restore trust in the existing judicial
processes and the rule of law. Hesse and Podisagrees with Humpson in his view and
instead posit that international tribunals tend réstore trust in the domestic judicial
institutions and rule of law. Hesse, Carla and RoPest noted that prosecutions in The
Hague did not by themselves establish the ruleawf in Bosnia, rather, Bosnians acted
through Bosnian institutions. Akhavall,while agreeing with Humpson, points out that by
removing or marginalizing these leaders, the ICThd #CTR, have significantly contributed
to peace building in Yugoslavia and Rwanda respelgti as well as introducing the culture
of criminal accountability into the culture of imt&tional relations. In particular, Akhavan
argues that removal of perpetrators of human rigbisses, the likelihood of retaliation by
the victims diminishes while the incentives for thev leaders to cooperate with other ethnic
communities and the international community incesa©rentliché? on his part argues that
punishment of offenders is very critical to susthile peace and where the domestic judicial
process is not available, then, it is logical flee international institutions to undertake such
trials. Teitel, Ruti*? on the other hand counters that internationalitvils, while useful in
promoting individual accountability and the rule k@w however, these institutions by
themselves do not bring about reconciliation witttie post-conflict society. Minnow, in

1998, putting up an argument against internatioriatinal tribunals asserts that international

38 Op cit
%% Hesse, Carla and Robert post, 1998troduction’ in Carla Hesse and Robert postls, Human Rights in
f;olitical Transitions: Getty’s to Bosnia. New Ydatkne (13-36)

Ibid
“1 Orentlicher, Diane, 1991Settling AccountsThe Duty to prosecute Human Rights ViolationsaoPrior
Regime "Yale Law Review 100 (June) 2537-2615.
*2 |bid
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trials suffer from retroactivity, the defendante a&harged with acts that may not have
constituted an offence as at the time of its comioig in other words in violation of the
international principle ofnullum crimen sine lege”The upshot of these arguments against
international criminal tribunals is that, as welitfpy Feher, Michel® they focus too much
on the role of individual at the influence of theernational community while ignoring the
larger context of criminal regimes and their poétiplans that produced the violence. These
scholarly arguments are valid depending on the ecapievidence given in support of their
arguments; however, over the course of the lastsyethe focus of prosecution of
international crimes has been often the task ariadtional courts and tribunals. Although
post-conflict atrocities can best be handled by mlagonal courts, international criminal
courts have widely been recogniZédndeed, in principle national courts and otheraloc
forum are the most appropriate medium for adjuthgainternational crimes reason being
that they have at their disposal the capacity afildence needed to ensure apprehension and
prosecution of suspects, reparation for victims emigrcement of criminal sentences.

However, prosecution of crimes under internatioteal by national courts has
presented two major problems. The first is thaiomai courts are often far from impartiality,
especially when they cope with international crirttest were directed against or committed
on behalf of their own state.

Secondly, prosecuting international crimes can béuadensome exercise, both
politically and materially. A handful of states kasubmitted to the jurisdiction of the
international criminal process. The new internadiolaw, albeit resistance, has demolished

one of the most powerful barricade that has beewwsuding states as a result of the doctrine

43
, ibid

“**In the famous Eichmann judgment the Supreme Gifusrael stated that the territorial state, tisatle state

where crimes have been committed, is the appreppiaice for adjudication.
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of sovereignty of states and/or immunity of stafécials from prosecution in case of

international crimes perpetrated while in office.

1.5.6 The Evolution of International Criminal Law

According to Lauren G. Padf. The concept of international law developed frow t
judgement of Justice Robert Jackson in the Nuregnbals, where the judge noted that
international law applies to all individuals wagimgr, from the lowest foot-soldier to the

146 denotes

highest government official. Gideon Boas, Schab¥éiliam A. Scharf, Michae
that Nuremberg and Tokyo military tribunals, esti#d in the wake of World War Il to
prosecute German and Japanese crimes are theekieshple of this new ground for
international law. The second trials of lesser ingoace against war criminals were held at
the same location. For example in the cas&/mifed States of America v. Karl Brandt
where the trial dealt with minor offenders. Besowm in this regards is thé®bctor’s Trial’
against the leading medical staff of the regimeo ¥dted charges of crimes against humanity
and war crimes. It is from these trials that thengple of universal jurisdiction of
international courts was developed. The principleingdividual responsibility for crimes
under international law equally evolved from thelgiment of the Nuremberg Tribunal. The
recognition of this principle by the UN Charter hmaade it possible to prosecute and punish
individuals for serious violations of internationdw. The Nuremberg precedent also
established a number of other important relatedicipies aimed at ensuring individual

accountability for crimes under international lasych as the exclusion of the official

position of an individual, including a head of ®tatr other high-level official, or the mere

% Lauren G. Paul, 2004.From Impunity to accountability'Forces of Transformation and the Changing
International Human Rights Context’ published by BMss Release.

6 Gideon Boas, Schabas, William A., Scharf, Michpel “International Criminal Justice Legitimacy and
Coherence, Edward Elgar Publishing, 2012

47 United States of America v. Karl Brandtt al. (Case No.1http://www.icwc.de Accessed on fomarch
2013
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existence of superior orders, as valid groundsdbeving an individual of responsibility for
such crime$®

Several international and regional instrumentsntérnational law were developed
thereafter, although it took several more decadeseNuremberg and Tokyo trials before
the idea of international prosecution found broeceatance, first with the institution by the
UN Security Council of the International CriminakiGunal for the Former Yugoslavia
(ICTY), and the International Criminal Tribunal f&kwanda (ICTR), a product of the
international law, established in 1994, with thepansibility of prosecution of persons
responsible for Genocide and other serious vialatiof the international humanitarian law,
committed within the territory of Rwanda. In 199\e International Law Commission
completed the Draft Code, which reflects the NurergbPrinciples relating to individual
criminal responsibility. At the request of the GerleAssembly, the Preparatory Committee
took into account the Draft Code in preparing thhafDStatute for the International Criminal
Court (Draft Statute}? According to Bassiouni, Cherif M, Ferenez, BenjarBi, *%on 17"
July 1998 a multilateral treaty signed in Rome BY) States established the ICC. The ICC
Statute entered into force on 1 July 2002 aftbad been ratified by 60 states.

While the international community and internationaVil society believe that
international criminal justice is most appropriatdighting impunity in post-conflict society,
the universal jurisdiction of, ICTY, ICTR, and tocartain extent ICC have, since inception
faced several challenges. According to Meron Theodb one of the challenges the

international criminal institutions face is thaéyhdo not operate in situ meaning they operate

8 United Nations Charter, the International Law Cdssion, Principles of International Law.
49 Report of the Secretary-General Pursuant to Papag of Security Council Resolution 808 (1993),
3 May 1993, S/25704, para. 54.
*0 Bassiouni, Cherif M., Ferenez, Benjamin Bhe Crime Against Peace and Aggressierom Its Origins to
the ICC” in International Criminal Law: InternatiahEnforcement, M. Cherif Bassiouni, Ed. Martinuighidff
Publishers, 2008, p. 213
51 Meron Theodor, 2011, The making of International Criminal JusticA view from the Bench’, Oxford
University Press
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outside the societies in context. Proceedings pd&ee hundreds of miles away from where
the crimes were committed, hence the notiohimiported justice.”

Additionally, Barria, Lilian,>? notes that reconciliation role that internatiomédunals
should play seems considerably more difficult unttex circumstances. Moreover, these
courts are composed of judges who are not familitlr the historical context of the country
in which crimes were committed, or even with thgalleculture of the society concerned.

Secondly, Wolfgang Schomburg® acknowledges that fully international criminal
bodies tend to grow in size, employing hundredsdt thousands of personnel with
significant costs and scarce ownership and accbilitgya They are therefore inclined to
become organs with their own internal logic, momemtand agenda, that can be influenced
little by their creators, least of all by individustates.

In Gaparayi's,”* view in some societies, both process have run woestly, In
Rwanda, for example, after the 1994 genocide, uaripansitional processes were put in
place both by the International Community and thsetyzonflict government. In response to
1994 killings in Rwanda, the international communiteated the ICTR, to prosecute the
perpetrators of the atrocities. On 12 October, 2@06 Transitional national Assembly of
Rwanda adopted the Gacaca Courts as their soltdidine question of genocide and other

crimes. All these processes function in tandem thighformal courts of Rwanda.

1.5.7 The Concept of Retribution versus Restoration

Another debate among scholars is the relation lewastice, reconciliation and

peace. Although there is currently a growing cosse of the nexus between peace and

52 Barria, Lilian A., Roper, Stephen DHbw Effective are International Criminal Tribun&sAn Analysis of
the ICTY and ICTR” in The International Journaltdfiman Rights Vol. 9, No. 3, 349-368, September 2005
%3 Wolfgang Schomburg, The Role of International Criminal Tribunals in Rnoting Respect for Fair Trial
Rights” Northwestern Journal of International HumRights,Vol. 8, Issue 1, 2009

4 Gaparayi, 2001. Justice and Social Reconstructioan evolution of the Gacaca courts” African Stsdie
Review, Volume 51, Number 3, December 2008, pp5@5-
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justice, for example the UN Secretary General maghasised the importance of integrating
justice into the peace processeconciliation is still frequently described agdmpatible
with justice. According to Huyes % Notes that the academic debates surrounding the
concept of justice versus reconciliation, justicersus peace, justice versus truth, all
emphasise that justice is retributive and reccatodn is restorative and that there is a trade-
off involved. Hence inferring that justice, in theaning of criminal proceedings of one type
or another against individuals to attain individgallt followed by punishment, will not lead
to reconciliation, stability or peace. While somghalars hold the view that a punitive
mechanism will provide a higher deterrence effaanta non-punitive mechanism, the level
of deterrence in trials for human rights abuserdpdonflict and war is very questionable. As
Justice Jacksof stated,

“Personal punishment, to be suffered only in therg\the war is lost, is probably not

to be a sufficient deterrent to prevent a war whitiewar-makers feel the chances of

defeat to be negligible.”

In summary the scale of judicial responses to humginis abuses runs from the
United Nations’ International Criminal Court, tcetlunited Nations’ funded special tribunals
for Sierra Leone and East Timor and to the domgsticesses including truth commissions,
traditional courts for example the Gacaca court®wanda and formal judicial processes.
However, prosecutions only contributes to the psecef transitional justice and the same

coexists with other forms of transitional justice.

%5 Draft report Wilton Park ConferenceTransitional Justice and Rule of Law in Post-Cantflsocieties Te
Role of International Actors”, 24-26 January 20052
56 Huyse, L. Justice after TransitianOn the Choices Successor Elites Make in Dealiitly the Past”L aw and
Social Inquiry Vol. 20, no. 1 Winter 1995; C. L. Sriram, “Trutbommissions and the Quest for Justice:
Stability and Accountability after Internal Strifé@i A. Adebajo & C. L. SriramManaging Armed Conflicts in
the 2F' Century Taylor and Francis, 2001, pp. 92-93
57 Justice Robert Jackson, Opening statement to Naemmtribunal, The Trial of German Major War
Criminals, The International Military Tribunal atukemberg, 1945 in Minow, Between Vengeance, p. 25
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It is generally agreed that the rule of law is ¢benerstone of safety and stability in a society,
and the fact that people have acknowledged anavEargne another greatly impacts on the
stability of the society. Moreover, where any ruey or norm generally accepted by the
society is breached, every such person must beuatadde. With the help of the international
community, efforts should be put in reforming dotiregidicial institutions and other local
transitional processes, to enhance their capagityetl with massive human rights abuses,
which occur during conflict.
1.6 Conceptual framework on Criminal Justice in PosConflict Society

The concept of criminal justice in post conflictcedy has emerged as one of the
widely discussed concepts in the literature of jposiflict transitional justice. It is indeed
worth to note that post-conflict criminal justicéays a critical role in enhancing, justice,
reconciliation and sustainable peace. Even thoughireal justice process has been discussed
widely, public participation in the justice procestands out as a very important factor in the
success or failure of the post-conflict justice qass. The reason being that public
participation enhances chances of the parties #ingethe outcome of the process hence
legitimizing the process and its outcome. Wherepihglic is not involved in the process, the

process is perceived by the community as imporétté the concept of imported justice.

Figure 1.1 below: Demonstrates the centrality of polic participation in peace and
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The paper sought to advance the argument that &tewér transitional justice process,
participatory approach in the criminal justice pes should be adopted to attain long-term
sustainability as opposed to the usual processesewtime victims are removed from the
justice process. The paper argues that a top-dawe-size-fits-all approach does not
guarantee sustainable peace and stability in the Ratricia Lundy and Mark McGovert,
argue that popular participation, allows ‘voicesnfr below’ to be heard, facilitating any
transitional justice process to gain the necedsaitimacy, enhance reconciliation and lead to

sustainable peace in the society.

P. Laundy?> further argues that much effort has, in the repast, been put into post-
conflict justice by the international community,nggng from financing to legal and
institutional set up for the prosecution of peratdrs and reconstruction of collapsed states.
Priority is being given to re-establishing the rofelaw as a prerequisite for peaceful and
stable societies. According to A. BeftSthere is however, a raging scholarly debate about
the most appropriate theoretical model and lever (hstance, international, national,
community) at which transitional justice shoulddyeggaged and viable they are. M. Ottaway,
®Lin his book “ Rebuilding State Institutions in Ggsed States, notes that some theories,
like the Liberal Peace Theory, tend to argue tmatarsalized and ‘best practice’ approach,

hinged in international legal provision are the g@ea to post conflict states’ recovery.

%8 patricia Lundy, Mark McGovernWhose Justice? Rethinking Transitional Justice fthenBottom Upin
ggournal of Law and Societyol. 35, No. 2, June 2008
Ibid

60 A. Betts, Should Approaches to Post-conflict Justice and Reitiation be Determined Globally, Nationally
or Locally? (2005) 17European J. of Development Resear8h-52
1 M. Ottaway, Rebuilding State Institutions in Collapsed StaiesJ. Milliken (ed.), ‘State Failure, Collapse
and Reconstruction’ Oxford, Blackwell Publishin§03
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Nevertheless, Heaff posits that such attempts to ‘influence the raeshe game’ show
that international justice and rule of law initias are not necessarily politically neutral.
According to Ottaway®® he argues that the international community hagisoto
judicialize international relations in governandeyelopment, reconciliation and rule of law
initiatives. Ottaway® further argues that, the challenge with this appho which is driven
under the Liberal Peace Theory, is that they areerdonor-driven than people-needs based,
raising accusations of some veiled form of neo4si@lism by western powers. Critics of this
approach to transitional justice, called the ‘pomtflict agenda’ have argued that the
approach raises serious moral and ethical quesfimnshe donors and the international
community that remain unresolved. The blatant d@ré of the views of the affected
members of post conflict society in constructingl amplementation of transitional justice
processes, and the negative results of such drsregacessitates a rethinking of this
approach. Indeed, Mobeki® reports that over 40% of post-conflict societieturn to war
within five years. The Bottom Up, Participatory apgch is therefore more desirable as it
ensures active involvement by the affected peapla post-conflict society. The principle
behind this approach is well summarized by Kefihghus;
“The right to participate in decisions which affeme’s life is both an element of
human dignity and the key to empowerment — thesbasi which change can be
achieved. As such, it is both a means to the ergoyraf human rights, and a human

rights goal in itself.”

Zz J. Hearn 2000 Aiding Democracy? Donors and Civil Society in Soittica’ 21 Third WorldQ. 815-30

Ibid
% |bid
% E. Mobekk, ‘Conference Report’ in After Intervesmii Public Security Management in Post-Conflict
Societies — From Intervention to Sustainable L&@aihershipeds. A.H. Ebnother and P.H. Fluri (2005) at 382
% K. Kenny, The Right to Participate in International Human Rig Fieldwork’(2000) International Human
Rights Network 18
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It is this perspective that has influenced manyokuis, researchers and activists
engaged in transitional justice projects in marglently divided societies. This paper shall

be based upon this theoretical framework.

1.7 Hypothesis
1. That an increase in community participation in pamtflict criminal justice processes
decreases the level of societal instability in atfmmnflict society.
2. That decrease in the community participation in twosflict criminal justice
processes, increases chances of societal insgahibt post-conflict society.
3. That there is no relationship between communitytiggation in post-conflict
criminal justice processes and the level of socstility of the post-conflict state.
1.8 Research Methodology and Design
In this part, the methodological framework of tleseaarch paper is discussed. First,
the research design is provided. The data collectiethods to be applied in this research is
stated and explained, the study population and kagnig also discussed. This part ends with
a summary of the data analysis, presentation atedpretation methods. This research is
restricted only to the issue of domestic and irg@omal post-conflict justice mechanisms in
the East African region. The outcome of this stisljlimited only to the data gathered,
information from books, journals, pronouncementsieny renown local and international
law scholars, the relevant Conventions and Prosoc@wspaper reports, government reports,
and pronouncements by government officers. Intersieere carried out to clarify the issues.
As this study is specific to the post-conflict jastinitiatives in East Africa, a further study of

other regional blocks is suggested.
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1.8.1 Research design

This research applied a mixture of both qualitaivel quantitative research designs.
The researcher adopted both qualitative and qa#imgt research methodology due to the
diversity of the issues involved in the researchaliative research methodology helped the
researcher to explain the various literature ondifferent mechanisms of criminal justice as
applied in post conflict societies, data collectesin the various East African post conflict
societies was analyzed and related to the litezateview. This method was preferred
because of its flexibility. Quantitative researckthodology on the other hand was used in
explaining the data to be collected from resporglsampled from the victims, perpetrators,
civil society, the political class and judicial io#rs in the post conflict societies.
1.8.2 Data Collection Methods

The researcher acknowledges the sensitivity ofrélsearch topic particularly within
the East Africa region in view of the fact thatauches on the community’s social fibre. The
researcher also acknowledged that the case stwdjvés a very wide region inclusive of
five states, hence physical presence in all thé Aaga countries is not practical in view of
the time and cost implications. Consequently, tlesearcher adopted desk research
methodology commonly referred to as literature ewwi Literature review was based on
document review and synthesis of prior documentation post conflict criminal justice by
different scholars. The study examined the conoépétributive and restorative justice, the
role of judicial institutions in post conflict crimal justice, international and domestic
criminal justice and comparison between internatiand domestic criminal justice in post
conflict society.

The second data collection method was intervielis;was conducted by way of key
informant interviews, due to time constraint, majoof the interviewees were conducted

through telephone and skype conversations withtdidnface-to-face interviews. Thirdly, the
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researcher also adopted questionnaires as a diéatiom tool, the questionnaires were
structured in nature and delivered to the individeapondents, where the institutional views
are required the questionnaires were deliveredhéoeixecutive authority of the institution.
Fourthly, the researcher also adopted focus grasqusisions; this research tool was adopted
mainly among the internally displaced persons witie together in camps, the researcher
targeted IDP camps within Kenya.

1.8.3 Study population and sampling

The research adopted a judgemental sampling desigere the sample population
was chosen from specific region and on specifieessas per the objectives of the study. This
means that the sample population was chosen aogoralitheir relevance to the study. This
includes specific groups of people for example K)RProfessionals, practitioners, and other
institutions and individuals actively involved igi-conflict criminal justice.

The population from which the respondents were $aanput across the East Africa
society that has gone through violent conflict witle exception of Tanzania for the reason
that Tanzania has not experienced violent conflibe sample population included members
of the public drawn from the different post-conffliEast African countries, including both
victims and perpetrators; members of the civil spcimembers of the teaching fraternity;
persons from the political class; and membersefukiciary and the prosecution. The target
population was 60 respondents from each targetesgccarefully sampled from the
mentioned groups.

1.8.4 Data Analysis, Presentation and Interpretatin

Data collected by key informant interview and op@ded questionnaires were coded
by giving all statements numeric codes based omimgdor ease of data capturing. This is
followed by data entry and analysis. The data viws tanalyzed using content analysis.

Tables were used and results presented in narration
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1.9 Chapter Summary

This study sought to interrogate international dodnestic criminal justice in post-
conflict East Africa with a particular focus ontarally evaluating the impact of community
participation on reconciliation and sustainablegaeia post-conflict East Africa.

Chapter 1 contains the introduction and backgraafritie study, the statement of the
problem, objectives of the study, justification,pbyhesis, Literature Review, Conceptual
framework, the methodology that was used in the&lystaata presentation, analysis and
interpretation; and finally the scope and limitatwf the study.

Chapter 2 provides a conceptualization of crimijustice in post-conflict society.
This chapter contains an introduction, literatuzeigw on the role of judicial institutions in
post conflict criminal justice, an overview of pastnflict criminal justice with main focus
international and domestic criminal justice. Thsibaoncepts in international and domestic
criminal justice are also discussed. Literature prawvided on other forms of justice in post-
conflict society particularly, truth commissionsy@esty and exile forms of justice.

Chapter 3 provides the primary data collected fribv field on international and
domestic criminal justice process in post-confliEéast Africa. The chapter gives a
comparison of the two processes and an analysisadheas discussed in chapter four.

Chapter 4 provides an in-depth analysis and ing¢agion of the primary data
contained in chapter three of this study while sating to the objectives of the study,
literature review; and testing the hypothesis atesdtin chapter.1

Chapter 5 presents the summary of the Key findingenclusions and
recommendations. The researcher has made prowshlecommendations on the key areas

as per the findings.
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CHAPTER TWO
CONCEPTUALIZATION OF CRIMINAL JUSTICE IN POST CONFL ICT SOCIETY
2.1  Introduction

This chapter will start by explaining briefly thele of judicial institutions in post-
conflict society justice and post-conflict crimirteials will be highlighted. Generally, judicial
institutions, consisting of both international addmestic courts as well as tribunals are
established to fulfil a variety of tangible, intalolg, short term and long term functions
including but not limited to meting out punishmémtoffenders hence dissuading others who
may be tempted to engage in similar activities. Gtwrts and tribunals also provide a forum
for truth-telling and creation of historical recor general overview of criminal justice in
post-conflict society will be discussed. In so dpirertain principles of criminal law and
practice will be defined and explained. This wiligilight the general principles of
international law and international criminal triaéghereby the principle of complementarily
and co-operation and universal jurisdiction on th&ernational criminal court will be
explained.

The chapter provides an in-depth understandingoef-ponflict retributive justice, in
so doing the researcher gives a critical analysibath domestic and international post-
conflict justice. On domestic criminal justice, tip@aper presents an in-depth analysis of
justice before the indigenous and/or traditionalirtesystems for example Conselho of
Angola, the Magamba of Mozambique, the Gacaca sairRwanda, the Akiriket Councils
of elders among the Karamajong and the Mato OpdtNyouo Tong Ngweno of Uganda.
The chapter also discusses the role of nationatgowhich are the formal courts established
by individual states under domestic law; and on ititernational criminal justice, focus

placed on International Criminal Court, InternaibnCriminal Tribunal Rwanda, and
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International Criminal Tribunal Yugoslavia; and dolesser extent the Special Tribunal for
Sierra Leone.

The researcher also acknowledges the fact thatbrelgking takes various forms
which may include property loss, loss of life, resfp human dignity, etc. Therefore, while
prosecuting offenders of such rules, sometimescint or the tribunal may consider
reparation of the victims by returning to them wheds theirs before the conflict. Such
reparations bring about the aspect of restoratisgge. In a summary highlights other forms
of post-conflict justice including truth commissgmhe chapter ends with a conclusion.

2.2 Criminal Justice and the Role of Judicial Instiutions

In order to understand the impact of judicial indgtons on societal peace, we must
begin by understanding the purposes for which tires@utions have been created. Judicial
institutions generally, and courts or tribunals enspecifically, fulfil a variety of tangible and
intangible, short-term and long-term, intended anéhtended functions. Firstly, Creta®V/
argues that courts promote both specific deterrepceventing those who have been arrested
from committing additional crimes - and generaledegnce - dissuading others who might be
tempted to engage in criminal behaviodiraditionally, communal values informed the
practices that societies used for thousands ofyiearesolving conflict and healing rifts that
may have been created. According to KrEyAfrican traditional beliefs sustain these
practices, he notes thus:

“If you have harmed my child, it is because sonmgthias gone wrong with you to

such an extent that you could do that. That whiak gone wrong for you is now

harming my life. It means | cannot be the kind winhn being | want to be because

you are no longer human. Therefore, it is in merest as the victim, to get you and

®7 Creta. Vincent M. 1998, Comment: The Search for Justice in the Former d&lavia and Beyond”,
Houston Journal of International Law 30( Wint&331-418

% Antjie Krog interviewed by Philip Coulter iwalk to Freedom (ldeas, Canadian Broadcasting Catioo,
2004
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assist you to get your humanity back so that | lsaoome human again... This is a
fundamentally different way of looking at a commyand looking at what to do with
evil. African traditional religion has no such tigras Satan. The biggest evil is to live
in complete disregard of others.”

Throughout Africa, societies, and communities hdegeloped and continue to use
diverse range of such traditional mechanisms. Atingrto Eyber and Carol& Internally
displaced, war affected people in Angola utilizéype of traditional psychological healing
called Conselho, this traditional mechanism wasellaon “the general encouragement given
to people to abandon the thoughts and memoriesaofand losses.” Honwana Alcindd,
adds that, holistic purification and cleansing altu attended by the family and broader
community are carried out when welcoming ex-comfatzhild soldiers back into the
community in both Angola and Mozambique.

According to Pkalia, Ruto, Mahamud Adan, and ISab&lasinde,”* in Western
Kenya, traditional conflict resolution mechanisms ased by the Pokot, Turkana, Samburu,
and Marakwet tribes. Rosalind&denotes that ceremonies to “cool the heart[siifd ex-
combatants upon their return to their home comnasin Sierra Leone are carried out by
the broader community. Rosalintgurther, posits that Inkundla in South Africa caisps a

| ’74

series of traditional small claims courts. Accogdio Harrel,”” whereas Rwanda has chosen

89 Eyber, Carola and Alstair Ager 200Zdnselho Psychological healing in displaced comtiesin Angola’
the Lanset 360 (Sep 14), 871
" Honwana, Alcinda, 200%. Children of War. Understanding War and War cleamsin Mozambigue and
Angola.” Cited in Simmon Chesterman (ed). Civilians in WRwilder, Lynne Rienner. 1137-140 Nordstron,
Carolyn. 197. A different kind of War story. Phidkelphia University of Penslvania Press. 142-152
"1 Pkalia, Ruto, Mahamud Adan, Isabella Masinde. 200Betty Rabar and Martin Karimi (eds.) Indigenous
Democracy: Traditional Con Icit Resolution Mechang Kenya Intermediate Technology Group — Eastern
Africa
2 Show, Rosalinda. 20Q%thinking Truth and Reconciliation Commissiohessons from Sierra Leone. United
States Institute of peace, Special Report pg 130.
3 Gacaca, Inkund|araditional systems of justice being looked athie US as restorative justicerndon VA:
Marek Publications , 2001, article accessed ordirtgtp:www.marekinc.com
™ Harrel, Peter, E. 2003, Rwanda's GamBlacaca and new model of transitional justidew York: Writes
Club Press.
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to utilize its tradition of gacaca, a form of tradinal dispute resolution mediated by chiefs
and tribal elders, most recently re-vamped, foreealj and used to deal with crimes of
genocide.

Uganda on the hand has a particularly vibrant hjstaf the use of traditional
mechanisms, and these institutions are still usechany of the 56 different ethnic groups
within the country. Novelli Brund” notes that among the Karamojong, the akiriket cibsin
of elders adjudicate disputes according to tradéticcustoms, such customs include cultural
teaching and ritual cleansing ceremonies. The Aadtenry out ceremonies of Mato Oput
(drinking the bitter herb) and nyouo tong gwenomMglcome ceremony in which an egg is
stepped on over an opobo twig) in welcoming ex-catait child soldiers back home after
they have been decommissioned. The Baganda useatfigonal Kitewuliza, a juridical
process with a strong element of reconciliationptimg about justice. The Lugbara, in the
northwest of the country, maintain a system of lefdediation in family, clan and inter-clan
conflict. Finstrom,”® notes that, in 1985, too, an inter-tribal recdatin ceremony, gomo
tong (the bending of spears) was held to signi& throm that time there would be no war or
fighting between Acholi and Madi, Kakwa, LugbaraAdur of West Nile.”

Although these mechanisms differ from one regiothtoother and from one ethnic
groups and the other within a particular regioms important to note that, in all cases, they
have always served as important elements in theepsoof conflict resolution. Ayisi Eri€’
in his book, fntroduction to the Study of African Cultyt@rgues that traditional systems of
government were not elaborate because law and weler maintained through the normative

system which was part of the social structure.

> Novelli, Bruno. 1999Karamajong Traditional ReligiorKampala: Comboni Missionaries pp. 169-172

8 Finstrom. Sverker, 2003.Living With Bad SurroundingsWar and existential Certainity in Acholiland in

Northern Uganda, 299

7 Ayis, Eric O. 1979Introduction to the Study of African Cultyr®® ed. Nairobi: East African Publishers. 110
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Judicial institutions serve a retributive functids stated in the case of the Prosecutor
Vs Drazen Erdemovic’® heard by the ICTY, the goal of redress or retidutis 'that
punishment shall be proportionate to the crime'avig and the moral guilt of the
perpetrator’. These institutions also serve asranfdor truth-telling and the creation of a
historical record. Truth-telling and witness tesimg often provide a measure of justice and
relief for those most directly affected by wars.cArding to Meemik’® the establishment of
a historical record by an ostensibly neutral orgation, like an international tribunal, should
help end the cycle of violence, by providing anaugting of crimes and responsibility
untainted by the political interests of those stated organizations that may have had a hand
in the violence.

According Akhvan?® Judicial institutions also promote the rule of laather than
violence to resolve inter-communal conflict. Peand reconciliation are the more intangible,
long-term, and intended goals of most judicialitnbns. Orentlicher®* opines that judicial
institutions are re-established gradually and thhomany small and large acts of deterrence,
truth-telling, retribution, and development of thée of law. The promotion of peace and
reconciliation should diminish the likelihood thatiminal actions will recur. The critical
issue is how we determine the extent to which jatliostitutions serve the goal of societal
peace by carrying out these other functions. Ittnfinst be assumed that the intention of
those who design judicial institutions and thoseowiork within them is to collectively

improve the lives of those people in whose namg fiievide justice. We must acknowledge

8 prosecutor v. Drazen Erdemovic, 1T-96-22, p. 80,Nbvember 1996 at http://www.un.org/icty/erdemévic
trialc/judgement/erd-tsj961129e.htm
¥ Meernik, James & Kimi Lynn King, 2003. The Determinants of ICTY Sentencifgn Empirical and
Doctrinal Analysis ‘ Leiden Journal of Internatidhaw. 16 (4) 717-750
8 Akhavan, Payam, 2001Beyond Impunity: Can International Criminal Justi®revent Future Atrociti€®s
American Journal of International Law 95(1): 7-31.
81 Orentlicher, Diane, 1991Seéttling Accounts: The Duty to Prosecute Human ®igfiolations of a Prior
Regime', Yale Law Review 100 (June): 2537-2615.
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that there almost inevitably will be some uninteshded costly consequences stemming from
their actions.

Nevertheless, the intended net impact of the astiohjudicial institutions is to
improve lives. Deterrence, retribution, and rechaiwon should ultimately result in greater
societal peace. We would expect to find that, asrssequence of the actions of a judicial
institution, there has been improvement in thellefgeace. Yet, Fletcher and Weinst&n,
point out that 'very little data’ can be found dre tlinkages between these trials and
reconciliation, and that, instead, the relationdtepyeen the two has 'solidified into articles
of faith that guide policy decisions in the inteional arena.

The establishment of the ad hoc international trithsl for the former Yugoslavia and
Rwanda in 1993 and 1994 respectively brought abqurbliferation of international criminal
jurisdictions. Precursors of the International Gnah Court — an international, universal
criminal jurisdiction. Such tribunals have beconte tmodel upon which the second
generation “mixed tribunals” were conceived. In tleeade that followed their establishment,
a number of countries emerging from civil wars tiga by the perpetration of crimes against
humanity, war crimes or genocide on a large saaked upon the United Nations (UN) to
set up similar jurisdictions in their own territesi

With their administration of justice devastatedadsid or otherwise lacking the
necessary judicial and administrative capacity,s¢éheountries sought the technical and
financial assistance of the UN in the conduct ahptex prosecutions that they alone were
unable or politically unwilling to undertake. Inetin wish to put an end to historic cycle of
impunity, they were also motivated by the interést give the prosecution of the

government’s political enemies a mark of internaaiolegitimacy. The United Nations

82 Fletcher, Laurel E. & Harvey Weinstein, 2002. 'Mince and Social Repair: Rethinking the Contributd
Justice to Reconciliation’, Human Rights Quarted{2): 573-639.
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Security Council (UNSC), as the parent institutairnthe ad hoc tribunals, has proved to be
reluctant to replicate the experience and estabéslditional judicial organs whose
administrative structure and lengthy and costlycpealings would have further increased the
heavy financial burden on Member States of the Qirgaion.

From the finding of the famous Eichmann cddehe presiding judges noted that, a
model of an “internationalized tribunals” as a omél court of mixed jurisdiction and
composition was first developed for Cambodia. Iswaon followed by a sui generis, treaty-
based court of similar jurisdiction and compositfon Sierra Leone. Unlike the international
criminal tribunals for the former Yugoslavia and &wla established as an enforcement
measure under Chapter VII of the UN Charter, thgallébasis for the establishment of
tribunals for Sierra Leone and for Cambodia waseosual, and their legal status, applicable
law, composition, and organizational structure ttable negotiated and agreed upon between
the parties.

It was in the nature of the negotiating process phaitical constraints imposed
different legal choices on questions related tasgiction, organizational structure, and
composition of the mixed tribunals. The mixed tnbis for Sierra Leone and for Cambodia
had a prominent role in the creation of mixed gid§ons in East Timor and Kosovo. In
analyzing the diversity of mixed jurisdictions fraime UN standpoint, this chapter will focus
on the Special Court for Sierra Leone and the Bxtliaary Chambers for Cambodia, and a
comparative analysis of the mixed composition pairethe UN-administrated.

2.3 The Genealogy of Post-Conflict Criminal Justice
The concept of justice for victims of violent crimaéier a period of civil conflict, or

repressive or authoritarian rule, is relatively n&er many years, leaders of rebel groups and

8 In the famous Eichmann judgment the Supreme Gifusrael stated that the territorial state, tisatle state
where crimes have been committed, is the appreppiaice for adjudication.
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states were simply left alone, without consideratod punishment, or having to ‘pay’ for
their deeds. Therefore, tyrants, such as Idi Anfidganda or Mobutu Seseseko of the then
Zaire simply left their own countries, moved to ntiies that were willing to house them,
and faded into obscurity. It was not until the 1990at the idea of retributive justice started
to gain currency. At that time, of course, thereawmany situations of violence and conflict
underway, or just ending.

According to Quinn®* while the genocides of Rwanda and Bosnia weregggiace.
Bloody civil conflicts continued in countries sual Somalia, Sierra Leone, Liberia, Haiti,
and Guatemala. Yet the perpetrators of even the egregious human rights violations went
free. It became clear that someone should be madenswer for such horrible crimes.
However, the dilemma was on holding the leaders@uable. Many states recovering from
conflict are faced with a myriad of challenges. Tlask that confronts societies aiming
toward transition from authoritarian or repressiggimes to democracy, or from conflict to
peace is daunting.

Transitional justice focuses specifically on refero the justice sector, working
toward the re-establishment of the rule of law assisting in the rebuilding of the system of
courts that is required in a functioning democraticiety. Even so, it can be difficult for
transitional societies to come to an agreementtgistiwhat this means, or how it will be
carried out. One worry is that decisions about whould be punished are made by the
victorious party, and will not necessarily addréses concerns of the population as a whole.
Quinn, ® notes that post-apartheid South Africa, for exampbhite supporters of the

defeated National Party worried that they wouldaliacked by the newly-victorious (and

8 Joanna R. Quinn,Transitional Justice; Goodhart, 2008. p. 366 accessed on June 6, 2013 a
http://www.politicalscience.uwo.ca/faculty/quin@sitional justice in _goodhart.pdf
85 H

Ibid
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mostly black) African National Congress. While Kigk®® adds that in Rwanda, the same fear
was shared by the Hutu population who believedTitsi would want to retaliate for the
years of repression since 1959. E. Quffirpn his part points out that, the capacity of the
legal system may have been badly compromised duhagconflict, and may find itself
unable to cope with the large numbers of prosenstibat will be required. According to
Quinrf® more than 120,000 people were identified as peatmes of the Rwandan genocide,
for example, which placed an enormous burden orcohet system; it was estimated that it
would take nearly 180 years to prosecute all ofnthoreover, in Cambodia, the court
system was weak to begin with. According to CratghBson®® it has been reported that
more than 80 per cent of judges there did not leddddegrees, and many of those had never
received formal education at all, let alone legalning. Despite the difficulties faced by
Cambodians, Trevor Findld}, argues that there was continued reference toriegsthe
non-return the policies and practices of the pasttbere was no clear provision for war
crimes trials or other means of achieving justites accepted that there is no single solution
that will ever be acceptable to everyone. For wistiof heinous crimes, no judicial
intervention will be able to bring back their ddlasted ones, restore a broken limb or put
their life back to where it was before the confl8bme scars are just impossible to be healed
fully. According to P. Hayner}* for the perpetrators who had been indoctrinated in

believing that whatever atrocities they committedravjustified—such as Nazi officers—

8 Coel Kirkby. Rwanda’s Gacaca Court: Preliminary Critiquéournal downloaded on Thursday'®ebruary,
2013 at 09:46. Pg 101
8" David E. QuinnHuman Rights EducatiorThe Third Leg of Post Conflict/ Transitional Jast International
Human Rights law Institute, DePaul university Cgdeof Law , 22 November 2005. Pg 397. Accessed at
http:/ssrn.com/abstract= 854488.
% |bid 398
8 Craig Etcheson, “Putting Pol pot in Jail: DilemnafsAccountability in Cambodia” Paper presentedte
Annual Meeting of the American Anthropological Asgdion, Washington, DC , 19-23 November 1997
% Trevor Findlay, Cambodia: The Legacy and LessdrisNMCTAD ( Oxford: Oxford University Press, 1995)
Pg 19
%1p. Hayner, “International Guidelines for the Creatiand Operation of Truth Commissions: A Prelimynar
Proposal”, Law and Contemporary Problems, vol.r9,173, Autumn 1996, pp. 177-178
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whose actions were taken in an environment thatl@oeed, rather than condemned, them, it
may be difficult for society to try them. Still, sonon morality dictates that something must
be done.

As the idea of coming to terms with past abuses Un@®Ided into practical
application, different ways of dealing with botlttims and perpetrators have developed. The
types of mechanisms that states adopt tend toctefhe circumstances that arise from the
particular crimes committed, and the social andtipal conditions that follow. They also
correspond to particular ideas about how and whktige must be done, and must be seen to
be done. According to Ojendal J and Lija W.transitional justice approaches focus on
accountability, and include both judicial and nouifial responses. In Minow®%, view,
these approaches are characterized into two digiemadigms(philosophical or theoretical
framework): retributive and restorative this typgjas useful as a means of both explaining
and understanding the different ways of approachiagsitional justice. In this chapter,
particular focus will be placed on retributive jost while, the researcher will analyse the
concept of retributive justice in detail, with exales of how it has been severally applied in
transitional efforts.

2.4 Retributive Post-conflict Criminal Justice

Retributive justice has been termed as ‘justicthefWest’ by many commentators. It
appears to be the most preferred transitionalgestipproach for western countries. In this
paradigm, justice equates with legal prosecutidribeperpetrators and the restoration of the
rule of law. This kind of criminal justice includdake kinds of court proceedings and
sentencing that are common throughout much of thedwoday, all of which are based on

the notion of retribution or punishment for crimmammitted. According to Brecke, Peter &

%20Ojendal J., Lija M. (2009). Beyond Democracy in @Gauiia: Political Reconstruction in a post-conflict state
p. 271
“Minow, M. (1998).Between Vengeance and Forgivendsacing history after genocide and Mass Violence.
Boston, MA: Beacon Press p. 76
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William J. Long,* in a post-conflict state, retributive justice ailst the arraignment of
persons charged with the commission of crimes bedgudicial body, having their guilt and
subsequent penalty determined. It seems evidenptst-conflict criminal trials can work as
a deterrent factor as equally as a moral justiicato victims of war crimes, being an
important factor on the road to peace building exbnciliation although these processes
have been met with resistance particularly by tloditipal class and members of the
academia. Rule —breaking and transgressions canntaky forms, from heinous crimes to
rather trivial breaches but whatever the transgrasshere a rule of law has been broken the
most natural action by the state is punishmeniaétors of such a rule.

Criminal justice generally presupposes that comttataf war and their accomplices
committing crimes against humanity are considesethional actors, people who understand
the consequences of their actions and more digmnot they will not be willing to give up
fighting knowing clearly that they will prosecutédhey do so.

The rationale behind retributive justice is at tdasirfold. First, if a person has done
something wrong, those actions need to be puldicknowledged. The trial process offers an
opportunity for the different crimes committed te lpenly discussed, many times the
revelations coming out for the first time. Sorpdhegou’ for instance, discussing the post
conflict justice of Cambodia after the Khmer Rowgeocities, argues that retributive justice
would serve to demonstrate that the Khmer Rougeneegommitted crimes. He further adds
that without such knowledge, the Cambodians wooldearn that what the Khmer Rouge
Committed was a crime. He takes the general assomfitat Cambodians did not know

what had happened and would now want to know whaicty happened. Wendy R.

% Brecke, Peter & Wiliam J. Long, 2003Var and Reconciliatian Reason and Emotions in Conflict
Resolution. Cambridge: MIT Press.
% Sorpong Peowylass Atrocities in Cambodiin Ganesan N., Sung Chull Kim (2013) (eds) Statéence in
East Asia, p. 145
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Lambourné® adds that acknowledgement that such crimes werenitted would help in the
healing process.

Second, those found guilty should be punished Heirtactions. Punishment in the
form of imprisonment serves to remove the perpatritom the circumstances in which he
committed the crime and to rehabilitate him befbie release into the community. By
focusing on individuals, criminal processes alstp hreake the important point that entire
ethnic or political groups do not commit atrocifidsut rather specific individuals do.
Hartzell, Caroline & Mathew Hoddié’ in their journal on institutionalizing peace, thegte
that in theory, at least, the rest of society isréfore more easily able to reconcile. The
proponents of retributive justice argue that int féfcvictims know that perpetrators will be
punished in some kind of way, they might be morking to reconcile with them, once they
have paid their condemns. In contrast, Rodrigo tdpyi and Maria Paula Saffdf,are of the
view that if their claims of justice are deniedigmored, it is more likely that victims will not
be able to pardon perpetrators, to abandon theiireléor vengeance, and to accept the
legitimacy of the new political regime. As Néteurged, referring to the Bosnian process,
“justice provides closure; its absence not onlywésawounds open, but its very denial rubs
salt in them”.

Third, by disciplining the perpetrators for thettians, there is a wider, educative
effect for the public. That is, if others see tBameone is being punished for committing
particular crimes, then they will be deterred fraommitting the same crimes. This

punishment may prevent the emergence of a culfurapunity in the post-transition regime.

° Wendy R. Lambourne, “Justice and reconciliationstF@onflict peace building in Cambodia and Rwanda”,
PhD Thesis. University of Sydney, 2002 Pg 40.
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Indeed, it sends a clear message, according tohwfrmm then on, the violation of human
rights will have serious repercussions. Such a agesss important not only because it
promotes the respect for human rights, but also espkcially because it guarantees non-
recurrence, which is crucial for the success oaasitional process. For instance, Crocker,
argues that, it was the absence of this guarahtaddd to the 1999 Sierra Leone transition
failure. Based on the concession of a general ayresFoday Zanco and other leading
members of the rebel group, who were responsiblenwherous atrocious crimes, the
transition did not last longer than a couple of then It was abruptly interrupted by the
amnestied, who took advantage of government’s gedlato incur in a new massacre of
civilians and in the take of 500 UN personnel asthges. This was part of the reason the
International Criminal Tribunal for Sierra Leonasvestablished. Crocké&t argues further
that it is important to remember that the main otoye of all transitional processes is the
establishment of a new, democratic regime, capableaving the former political regime
and atrocities therein committed in the past faydyo

The ability to conduct a trial demonstrates anafogces that the justice system is
both capable of carrying out retributive actionsd & viable as an institution. If a trial takes
place, it must be the case that the justice sys&dmily-functioning, and able to transmit the
full authority of the law of the land. This is mose if the trials are held in the courts of the
post-conflict state. According to Craig Kaufmtrials help establish the credibility of the
courts as a venue where victims can get justicepwaging citizens to pursue justice

through the state rather than through vigilantism.

190 crocker, D.A. (2002) Democracy and Punishmefunishment, Reconciliation, and Democratic

Deliberation,” Buffalo Criminal Law Review, No. pp. 509-49.
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2.5 Retributive Justice through National Trials

Any state recovering from conflict will want to demstrate its sovereignty by
insisting on handling prosecution of all the pergietrs of atrocities during the conflict. Such
was the case in Greece, which experiencedup d’ étatby a militaryjunta in April 1967.
The constitution was suspended and martial law deatared. This was followed by several
years of brutality that saw thousands of peopleestéed, injured and killed. The coup
continued until July 1974, when, through negotiadgiavith the coup leaders, the deposed
prime minister returned to power and restored ortfera series of trials held throughout
1975, more than 150 top officials were condemnedtlieir actions. Many thousands of
others were stripped of governmental and adminig&gositions—an attempt to ‘dejuntify’
the country in the aftermath of the coup. In Rwarfdiowing the genocide in 1994, the
Rwandan government emphasized the need to end ulherec of impunity and it has
attempted to do this through national judicial actiln 1996, the government adopted the
Organic Law on the Organization of Prosecutions sfituting the Crimes of genocide or
Crimes against humanity Committed since October01%%owever, the Rwandan legal
system was in disarray. They lacked not only theid@nfrastructure — courts, judges,
lawyers, but was also overwhelmed by the large rarmndf indictees. In 2004, Amnesty
International® reported that there were an estimated 90,000 nq@isoawaiting charges or
trial in prisons with maximum detainment of rougBi§,000.

According to Gloppen, Sirt®*

for any transitional justice process to servepugose
of attaining reconciliation and lead to lasting geaboth the victims and the perpetrators

must acknowledge and accept the process. Thiseioobthe biggest challenges encountered

1% Amnesty InternationaRwanda Genocide trial£004 report.
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by states that choose retributive justice throughonal courts. Gloppéﬁr’ argues further
that in most cases, it is the victorious side ef ¢bnflict that assumes leadership. It therefore
follows that most of the prosecutions involve pérggers from the ‘losing’ side. This makes
the accused to feel that they are being victimipedlosing the war’. With such feeling, the
retributive value of the prosecutions is diminish&te victims on the other hand may not
feel that these trials are doing enough to heliinénhealing process. The conflict in Rwanda,
for instance, took a community dimension with thesT minority being the target of the
Hutu majority. This led to deep-seated animositywieen the two communities. For
reconciliation to be achieved in such society wheghbours look at each other suspicion,
retributive justice where only a handful of perpétrs are prosecuted may not be sufficient.
Yet again, one of the greatest impediments todesdt the national courts is lack of political
will by the national leadership.
2.6 Post-conflict International Criminal Justice

Owing to the many challenges faced by national tsour enhancing transitional
justice, it was felt that International justice shbintervene in post-conflict societies. The
first ever international prosecution of personsrghd with war crimes was the post-War
Nuremberg Trials andokyo Tribunal which were appointed to deal with Nazi war crimes
and the crimes of Japanese officials. AccordinGémrge Ginsburgs®® the political leaders,
officials and certain organizations of Hitlerite i@&ny guilty of unleashing war and
committing other international crimes, were sengéehcand suffered deserved strict
punishment. Thus began the development of the raysik international criminal law.

Previously, any and all laws had existed only atrthtional/state level.

105 i
Ibid
196 George Ginsburgs, Vladimir Nikolaevich Kudri (1990he Nuremberg Trial and International law
Martinus Nijhoff Publishers
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It was several decades, however, until furtherri@tonal criminal legal avenues
were pursued. The international community showditk linterest in the prosecution of
perpetrators of mass atrocities, genocide, and evanes. In the 1990s, a number of
international courts and tribunals were establisiedonjunction with the United Nations
Security Council. These included the Internatio@&iminal Tribunal for the Former
Yugoslavia (ICTY) and the International Criminalidunal for Rwanda (ICTR), both
established on aad hocbasis to try cases pertaining to the genocidescvares, and other
atrocities that took place in those countries. Mesently, the International Criminal Court
(ICC), a permanent court with more or less inteaomatl jurisdiction, was established to try
such cases.

One other option in the international arena is Waaious individual states can step in
and conduct trials of those people who have corethittiminal acts in another country. Such
cases are tried under the international legal pi@of universal jurisdiction, which, until the
late 1990s, had rarely been used. Universal jutsdl is claimed on the grounds that the
crime committed is considered to be a crime agatisand therefore any state may claim
criminal jurisdiction. The idea, then, is that tagseople who have committed crimes may be
tried in a country other than their own, regardieseationality, country of residence, or any
other relation with the prosecuting country, evieaugh their crimes have been committed
outside the boundaries of the prosecuting states Whas perhaps an idea borne out of the
realization that many times the state going throtrghsition lacks capacity to effectively
prosecute the perpetrators.

According to Cohen 3%’ using the case of Rwanda illustrates how retiibijustice

can be applied by the international community whestate itself is unwilling or unable to

197 Cohen J. (2007). One Hundred Days of Siledgeerica and the Rwanda GenogitRowman & Littlefield.
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prosecute those responsible for criminal violatiddstween early April and mid-July 1994,
genocide was carried out in Rwanda in which moen tB00,000 mostly Tutsi Rwandan
citizens were brutally murdered by mostly Hutuzstis. When the genocide came to an end,
more than 120,000 Rwandans stood accused of thenission of these crimes. According to
Nash Kale§708 the justice system, as it then existed, was simphble to deal with such an
extreme number of cases. Two separate internatiandl indigenous mechanisms were
established which operated along with the natiooalts.
2.6.1 International Criminal Institutions

The UN resolution no 808 (1993§° informed the establishment of the first
international tribunal for former Yugoslavia (ICTY)In 1993, the Security Council of the
United Nations established an international triddoathe prosecution of person responsible
for serious violations of international humanitariaw committed in the territory of the
former Yugoslavia since 1991. Under Article 7 oé tBtatute of the ICTY, dealing with
individual criminal responsibility, was inspired Bye Nuremberg Principles. In his report of
3 May 1993, the Secretary General of the Unitedddat™ stated thus:

“All persons who participate in the planning predion or execution of serious

violations of international humanitarian law in tHermer Yugoslavia contribute to

the commission of the violation and are, therefordividually responsible”.

This report further suggests that “the Statute Ehoantain provisions which specify
that a plea of head of State immunity or that annacs committed in the official capacity of

the accused will not constitute a defence, nor ivitlitigate punishment” and that

198 Nash Kaley“A comparative analysis of justice in post-genodiBavanda: Fostering a sense of peace and
reconciliation?” Africana, Vol. 1, No. 1 2007. pp. 80-82

109 Resolution 808 (1993), adopted on 22 February 19RES/808.

110 Report of the Secretary-General Pursuant to Papag? of Security Council Resolution 808 (1993),
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“Person in a position of superior authority shoute held individually responsible

for giving the unlawful order to commit a crime endhe present statute” and “for

failure to prevent a crime or to deter the unlawiehaviour of his subordinates®?
The second International Criminal Institution to é&tablished is the International Criminal
tribunal for Rwanda (ICTR), which was establishedl®94 by the United Nations Security
Council to prosecute those responsible for genoadd other serious violations of
international humanitarian law committed in theitery of Rwanda in 1994. According the
UN Secretary General report on Rwartfait was noted that ICTR had jurisdiction over any
and all crimes committed during the genocide, @ER was really intended as a mechanism
to try only those charged with the greatest offerethose charged with lesser offences were
to be tried by thegacacacourts. The international community recognized tieed to
strengthen African institutions, and to demonstrid& it had held at least the ‘big fish’
responsible, in an attempt to show other leadersra the world that they could not hope to
get away with such crimes. The idea behind thetaowas that it would try a finite number of

cases and then be disbanded

2.6.2 Universal Jurisdiction of International Tribunals

The second international mechanism being used isugiuof retributive justice for
crimes committed during the Rwandan genocide igriaeof génocidairesy courts of, and
located in, other countries, using the principlaipiversal jurisdiction. Belgium was the first
country to try Rwandaménocidairesin its civilian courts, based on a law of universal
jurisdiction passed in 1993. According to Emilie Mind Hafner-Burtolt® in 2001, four

Rwandans were charged, convicted, and sentencest thel Belgian criminal justice system

1 bid, pg. 55-56.

12 bid p. 77

113 Emilie M. Hafner-Burton (2013)Making Human Rights a RealjtiPrinceton University Press. P. 42.
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for crimes that they had committed in Rwanda. Cap&dance, and Switzerland also tried

Rwandan genocide cases. Many other states ard¢aeiio do so.

2.6.3 Complementarity Principle in Criminal Justice

According to Roy:**complementarity is a principle, which represents itea that
States, rather than the International Criminal €l€C), will have priority in proceeding
with cases within their jurisdiction. Roy arguesther that, this principle means that the
international court will complement, but not sumels, national jurisdiction. National courts
will continue to have priority in investigating apdosecuting crimes committed within their
jurisdictions, but the International Criminal Cowrill act when national courts are ‘unable or
unwilling’ to perform their tasks. The complemeitiaprinciple may not necessarily adhere
to expected State prerogatives in ensuring of natiprosecutions are executed. Irrespective
of the national prerogatives in national proseasjothere is need for cooperation and

synergy between the national state prosecutionshenbhternational Criminal Court.

2.7 Justice short of Post-conflict Retributive Juste in Post-conflict Society

Regardless of moral and juridical obligations al a® the possible positive benefits
of post conflict retributive justice on reconcil@i and peace, successful prosecutions of past
abuses are not always carried out as expected.pidsecution of war criminals is most
feasible when the insurgents or the former regisngeverely defeated and no longer poses a
threat to the incumbent, making it difficult to &y the perpetrators as well as the severity
of their war crimes. Other forms of post-confliosjice can therefore, be more realistic, or
work as supplement to retributive justice. Accogdto Gloppert;” truth commissions are a

new type of institutions that have developed ineorid deal with past atrocities where trials

114 Roy S. Lee,Introduction, in the International Criminal CourfThe making of Rome Statute: Issues,
Negotiations, Results 27 (Roy S. Lee ed., Kluwew laternational 2nd ed. 2002)pp. 25-89
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have been ruled out or proven too limited. Thesen@mn-judicial bodies without the power
to impose legal sanctions on perpetrators. GloPpdarther argues that the focus is on
victims and their stories of human rights violagon

According to Liebman M’ truth commissions aim to restore the well-being of
victims, offenders and communities damaged by criamel to prevent further offending. It
has been even better defined thus: Restorativécdusbrks to resolve conflict and repair
harm. It encourages those who have caused harmktmwaledge the impact of what they
have done and gives them an opportunity to makaragipn. Othman Mohamé&d adds that
truth commissions offer those who have suffereanhfie opportunity to have their harm or
loss acknowledged and amends made. Also among tiesg sceptical toward retributive
justice, there is a widespread understanding tbabring out the truth will advance
reconciliation. Gloppen, Sifi° notes that the assumption that truth is a necgssep toward
reconciliation is also prominent in the overall d&bon transitional justice.

This paradigm of justice is what is referred to Resstorative justice. Marsh&ff
defines restorative justice as a “process wherdlbtha@ parties with a stake in a particular
offence come together to resolve collectively howdeal with the aftermath of the offence
and its implications for the future.” M. Wenzel afid Okimotd? on the other hand, define
restorative justice as the process of repair ofigasthrough reaffirming a shared value
consensus in a bilateral process. Restorative psesealways seek to dignify and empower

victims. Therefore, unlike retributive mechanisnugls as court cases, which tend to focus

118 |bid p. 28
17 Liebman M. (2007)Restorative Justice: How it Work¥essica Kingsley Publishers. p. 25
118 Othman, Mohamed, 2005Justice and Reconciliationin Elin Skaar, Siri Gloppen & Astri Suhrke eds.
Roads to Reconciliation, Lexington Books: Lanham: 249-270.
119 Gloppen, Siri, 2005'Roads to ReconciliatianA Conceptual Framework’, in Elin Skar, Siri Glapp &
Astrid Suhrke edsRoads to Reconciliatigi.exington Books: Lanham: 17-50.
29 Marshall T.F. (1996) The evolution of restorative justice in BritaiBuropean Journal on Criminal Policy
and ResearcNol. 4 No. 4: 21-23.
121 |bid p. 376
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only on the perpetrator, victims often play a cantole in restorative processes. Ideally, the
victim is also empowered through restorative preess
2.7.1 Restorative Justice: The Voice of the People

It is generally argued that restorative justiceoimes the wider community, too, is
often a participant in restorative processes. lhifeats itself in many forms. A number of
these are, and have been, actively used in the Wfabtelsewhere, either instead of, or
alongside, retributive mechanisms. According tondea Margarité? in New Zealand, in
2007, Family Group Conferences, based on traditibtaeri principles, including teaching,
settlement and community restoration, are usedmuaction with the court system. In many
parts of Canada, aboriginal communities use hedalirdes instead of the courts to deal with
community members who have committed crimes agaimstcommunity. According to
Apori-Nkansah Lydi¥® in Sierre Leone, ceremonies to ‘cool the heartgformer child
soldiers upon their return to their home commusitiere held in order to cool their hearts.
In Kenya, according to the task force on truthtipgs and reconciliation commission of
2009* apart from the charges facing three suspectsealGIT, and prosecution of more
perpetrators of the 2007/2008 post election viaera Truth Justice and Reconciliation
Commission was set up to investigate all forms wihn rights violations and economic
crimes committed since 1963.

Walter, Barbara B?® while arguing in support of restorative justiciims that the
process is beneficial to victims and offenders mplasizing recovery of the victim through

redress, vindication, and healing and by encougagatompense by the offender through

122 7ernova Margarita (2007Restorative Justice: Ideals and Realiti@shgate Publishing, pp. 12
123 Apori-Nkansah Lydia (2008)Transitional Justice in Post-conflict Contexfhe Case of Sierra Leone,
ProQuest Publishers
124 Report of the Task Force on the Establishment ®fuih, Justice and Reconciliation Commission, Keny
20009.
125 \Walter, Barbara F., 200Zommitting to PeaceThe Successful Settlement of Civil Wars. Prinne&
Oxford: Princeton University Press, pp.38-68.
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reparation, fair treatment, and rehabilitationatdition Llewellyn, J., & Howse, R?® notes
that the process of coming together to restordioglships, the community is also provided
with an opportunity to heal through the reintegmatof victims and offenders. In a journal
article, “Retributive and Restorative JusticeWenzel et af’ define retributive justice as a
mending of justice through the imposition of pumignt and restorative justice as mending
justice through consensus in a “bi-lateral proce$key posit that most research has focused
on retributive justice as a means of restoringgadbut that the practice of restorative justice
with its focus on consensus building and open diadobetween the offender and the victim
present a formidable challenge to the dominanbopbjphy of retributive justice, in regard to
genuinely restoring justice and balance. They &rttontend that the community building
component involved in a restorative justice modehances the sense of belonging that
produces an atmosphere of reaffirmation in the ewktransgression. In contrast, they argue,
the retributive justice model lacks that sense ommunity and fosters the notion of
punishment as a just desert.

Hirsch, Ashworht and Clifford® have poked holes in restorative approach to
transitional justice, according to them; the mastnmon challenge levelled at restorative
justice has been the casual way that restoratsticgiprogrammes seem to disregard long-
cherished principles of fairness, impartiality aadcountability in criminal justice. It is
argued that restorative justice proceedings oftea g significant degree of decision-making
power over the offender to the victim and affeatechmunity members, but these individuals

are not publicly accountable nor are they anytluloge to impartial. This has been a source

128 | lewellyn, J., & Howse, R. (1998Restorative Justice: A conceptual framewdBktawa: Law Commission
of Canada
127 \Wenzel, Michael, Okimoto, Tyler G., Feather, Nonm&., Platow, Michael J., (2008)Rétributive and
Restorative Justi¢eLaw and Human Behavior, 32; 375-389
128 Andrew von Hirsch, Andrew Ashworht & Clifford Shiireg, “Specifying Aims and Limist for Restorative
Justice A ‘Making Amends’ Model? In von Hirsch et al.,Q@3) eds Restorative Justice and Criminal Justice:
Competing or Reconcilable Paradigms? Oxford: Hart
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of challenge especially from human right activistdalcom Thorburf®® argues that
restorative justice focuses exclusively on craf@ngsponse to the particular offence that will
bring about ‘right relation’, but this means thakegtions of horizontal fairness (ensuring that
similar offences will attract similar responsesy gmoportionality in sentencing are largely
ignored. Indeed John Braithwdlit& concedes that “restorative justice can tramplerigets
of offenders and victims, dominate them, lack pdacal protections, and give police,
families, or welfare professionals too much unactable power”.
2.7.2 Truth Commissions

In pursuit of justice in transitional communitiesne of the most commonly used
restorative mechanisms has been the truth commissiecording to Robert I. Rotbérd,
truth commissions are bodies established to lookidéspread human rights violations that
took place during a specified period of time, omemporary basis, by the state, often in
conjunction with opposition forces and/or the inwgrhent of the international community.
Truth commissions are usually established after eanatratic regime succeeds an
authoritarian/totalitarian regime. Sometimes thengition may be preceded by civil and
economic strife, like in the case of Bosnia. Tratimmissions seek to uncover the usually
untold truth or what exactly happened, and who Wwehkind it. Additionally Robert I.
Rortberd® notes that truth commissions also provides an appiby for victims to confront
the perpetrators with their accusations and forpbmoetrators to acknowledge their wrong
doing. It is argued that doing this provides clesur

While no two truth commissions ever look or funatio exactly the same way, their

aim, generally, is to inquire into past events.e@ftthe inquiry includes the collection of

129 Malcom Thorburn (2004)The Impossible Dreams and Modest Reality of Resteralustice Annalise
Arcorn, Compulsory Compassion: A Critique of Reative Justice, Vancouber, UBC Press at p. 872
130 30hn Braithwaite(2002Restorative Justice and Responsive Regula@utiord University Press, at 11
131 Robert I. Rotberg, Truth Commissions and the Provision of Truth, destind Reconciliatidnin Rotberg 1.
lF\;.z, Thompson D. Truth v. Justice: The Morality ofith Commissions, 2010, Princeton University PresS
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details from victims by means of questionnaires awmnetimes by means of public
testimony. In almost every case, each truth comarisalso produces a report that contains
detailed or summary accounts of exactly what hksrigplace. In most cases, these reports
are widely publicized. In Argentina, according tayer B. Priscill&® and quoting from the
report published by the National Commission on Bisappeared, EntitledNunca Més
(Never Agail, has become one of the best-selling books ofirakt in that country. There
have been approximately twenty-six truth commissiestablished around the world since
1974. The majority of these have been held in Afrend Latin America, although
commissions have also been established in Asicanape.

The benefits of truth commissions over retributivechanisms have been hotly
debated. First, truth commissions have a much lerofatus than trials. According to Bisset
Alison, ** while the scope of a trial is often limited to thetions of one perpetrator, truth
commissions focus on widespread abuses perpetogtedy number of individuals and on
the suffering endured by hundreds, or more likélgusands, of victims. Second, truth
commissions can have an educative effect througlptiblic broadcasting of public hearings
and testimony or through the publication and digeation of the final report. Such measures
might be the first opportunity that people havehtar about what happened in their own
country. Third, truth commissions are not a ‘oreedits-all’ approach. Truth commissions
may choose to focus on truth or they may choodedos on reconciliation, as identified by
the people of a particular country. They are albte do tailor their activities to suit the
circumstances of the particular country in whichytloperate. Fourth, truth commissions are
often seen as a less costly alternative to retviéuapproaches. Because truth commissions

require far less in terms of infrastructure, persdnand other expenses generally associated

133 Hayner B. PriscillaUnspeakable TruthTransitional Justice and the Challenge of Truthm@issions,
Routledge, 2010. p. 49
134 Bisset Alison;Truth Commissions and Criminal Court8ambridge University Press, 2012. p. 145
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with a trial, for example, their expenses are adersibly lower. Bisset Alisdf further notes
that the South African Truth and Reconciliation Quission, for example, had a total budget,
for all five years of its operation, of 196 millidRand (approximately US$25 million) - a
substantially smaller sum than other justice mersias
2.7.3 National Implementation of Truth Commission

Truth commissions are generally established andoguthenational governmentas
happened in Chile. In 1973, the Government of deatimally elected President Allende was
overthrown by General Augusto Pinochetin a brutal eepressive military coup. More than
3000 people were killed, and many more were injuk&tien the subsequent Government
came to power in 1990, a truth commission was #shadal. TheComisién Nacional para la
Verdad y ReconciliatiofiNational Commission on Truth and Reconciliatiom)ried for a
period of nine month¥® During that time, the Commission received evidefnom victims
and their families in 3,400 cases, considered swtience, and finally prepared a report.
Testimony was heard, evidence gathered, and desisiade; in the end, all of the evidence
was referred to the courts, except for the testymafnthose who had been granted a blanket
amnesty. In Kenya, the Truth, Justice and Recaticih Commission was established by the
coalition government, under the Ministry of Justacel Constitutional Affairs. It went around
the country organizing public hearings, compiled thport and presented it to the President
with recommendations. While the process was driweKenyans, it must however be noted
that the membership on the commission includedraémen-Kenyans.
2.7.4 International Involvement in Truth Commission

In other cases, truth commissions are implementetioa run by thenternational

community The involvement of the international communityyncame as a result of one or a

135 |
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combination of several factors. First, the natiag@lernment may be too fragile to carry out
such investigations on its own. The involvementtio¢ international community gives
legitimacy to the national regime, and the suppbat the international community that
strengthens the process immeasurably. Second, itla@cfal resources of the national
government maybe too depleted for it to be ableatoy out a truth commission on its own.
Third, other resources within society, includingmiers of the judicial community, or basic
infrastructure needs, may be similarly depletece Ftiernational community can provide for
these needs. Fourth, there is enormous expertig@iters concerning truth commissions in
the international community, which may be lackirtgtlee national level. The inclusion of
personnel from the international community can pevsuch expertise. Finally, the
conditions to bring about the truth commission rhaye been negotiated between opposing
parties under international supervision. The presenf members of the international
community can keep disagreements between rivaiegathat are meant to be working
together on the truth commission from flaring up a@erailing the process.

However, lain S. MacLea®” points outs that truth commissions while uncovering
the truth may help the victims come to terms whlb ftrocities committed against them,
letting the perpetrators go free through amnesty iamamunity laws may affect the healing
process. In Latin American countries for instanGarlos Santiago Nird® notes that
survivors and victims’ families are often disillasied by the failure to bring perpetrators to

trial.

2.8 Amnesties and Exiles
There are a number of post-conflict societies whieeee is limited evidence of post-

conflict justice. These states may have decidegdrtore their past rather than dealing with it,

137 ain S. MacLean, Reconciliation: Nations And Chwgs in Latin America, Ashgate Publishing, p. 78
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or there is a lack of information on their efforts.their dataset on research on post-conflict
justice in 2005. Binningsbg, Elster and GdfésRecorded a number of cases where they
found evidence of amnesties or exiles being graritethe conflict literature amnesties are
generally viewed as attempts to buy off perpeteatmr peace, such as in the case of
Colombia. According to Gloppeit’® Amnesty guarantees in the negotiation process may
effectively block the recourse to prosecution. Lamgl Bleckef** Argue that the granting of
amnesties limits the realization of justice; thougbw severely depend on when in the
reconciliation process it is granted. Assuming ttiese researchers are correct in their
assumptions, and amnesties help perpetrators fremrevious conflict to avoid prosecution;
this can mean that they are still intact and canda another attack. It can also increase the
risk of wild justice or private revenge as well distort the more long-term process of
reconciliation.

Another possibility for rebels or wrongdoers to iavprosecution is to flee into exile.
This is not necessarily something the post-conflaatiety applies as a strategy; as it depends
on the willingness of other states. However, paosifiect societies do not necessarily try to
prevent wrongdoers from fleeing the country andsome occasions, the victorious part
expels its opponents. We are, nevertheless someasbat in our expectations regarding the
effect of exile on the sustainability of peace.|l&xneans that wrongdoers are removed from
the post conflict society, preventing attempts aivgte justice and preventing past
wrongdoers from launching another attack from tiede, though they may still be able to

gather forces for another attack and work as iasipin for those dissatisfied with the post-

13% Binningsbg, Helga Malmin, Jon Elster & Scott Gagg05.'Civil War and Transitional Justigel 946-2003:
A Dataset’, Paper presented at tfieansitional Justice and Civil War Settlementsorkshop in Bogoté,
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conflict regime. As with amnesty, it can also beodstacle to reconciliation, as victims feel
that the perpetrators are not properly punishedhiir past atrocities.
2.9 Conclusion

The issue of transitional justice has taken oneasing importance in the post-
conflict societies. It has taken the form of batiteenal and internal intervention. Efforts have
been towards the establishment of various formsranisitional justice. The international
community has offered support where there is alremansitional mechanisms and also
assisted in creating such justice mechanisms wthere is none. These transitional justice
mechanisms are essential to stability and sust&in@ace. Transitional justice mechanisms
are created to deal with crimes that were committa&ihg a conflict period, at a stage where
that society is at the cusp of transition from aiety of conflict to one of democracy and
peace. There are wide-ranging options availablethéo transitional governments and the
international community assisting them, to tacklese crimes — not only a dichotomy of
punish or forgive, and local ownership of thesecpsses is paramount. Transitional justice
mechanisms may take a number of forms that inclinge international criminal court,

international tribunals, special courts, truth cassions, local courts and traditional methods

of justice.
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CHAPTER THREE:
A COMPARATIVE STUDY OF INTERNATIONAL AND DOMESTIC C RIMINAL
JUSTICE IN POST CONFLICT EAST AFRICA
3.1 Introduction

This chapter provides primary description of modefscriminal justice in post-
conflict East Africa including international andrdestic criminal justice processes in post
conflict East Africa, by comparing various post-flimh criminal justice mechanisms in terms
of their respective origins, objectives, their @gigems; and an evaluation of the outcome. In
this chapter, the researcher sought to examine cmitynreactions to each criminal justice
process with a view of establishing how their m#pation affects the outcome and the
consequential effect on peace and reconciliatioom@ementarily of the two forms of
criminal justice was also examined.

The target countries were Rwanda, Uganda, Kenyd,Bamundi. The choice of the
countries was informed by: (i) Geographical locatiand (ii) there status as post-conflict
states and having adopted retributive justice asrdlict resolution mechanism. The data
collection method was oral interviews, focus grodpscussions; and open ended
guestionnaires. The interviews included phoneaailversation, skype interviews and face to
face discussions.

3.2 Criminal Justice Processes in Post-conflict Eaafrica

Post-conflict criminal justice systems in the EABican region took the form of two
main approaches. There were international crinjustice interventions in the form of ICTR
in Rwanda and the ICC in the case of Kenya and tgafnhese targeted the key perpetrators
of serious crimes during the conflict. Then therereavdomestic or local criminal justice
mechanisms, which included prosecutions throughnéagonal courts as well as informal

traditional criminal justice interventions, for emple the Gacaca courts in Rwanda; and Mato
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Oput in Northern Uganda. Domestic mechanisms anearoed with prosecution of the foot
soldiers or persons believed to have planned aaduted the commission of the crime.
3.2.1 International Criminal Justice Processes in &t conflict East Africa

International criminal justice has been a commoangmenon in East Africa since
the establishment of the UN funded ICTR, after 1894 genocide in Rwanda, Uganda’s
reference to the ICC the people who were perceiwdze LRA’s top commanders, Burundi
equally referred its situation to the ICC. The s$atsituation is the Kenyan cases, which are
still pending before the International Court. Theegence of the International Court and
tribunal in East Africa was necessary due to theyrahallenges faced by national courts in
enhancing ensuring a peaceful transitional jus@mnsequently, the international community
felt that International criminal process shoulcemene in these post-conflict societies where
domestic criminal mechanisms have failed to actapg unable to prosecute criminal
suspectéf"2 According to a report of the international law cuission, crimes under
international law by their very nature often requihe direct or indirect participation of a
number of individuals at least some of whom ar@asitions of governmental authority or
military command*®* The development of international law on post-dotfjustice was
necessitated by the ruthless murders and destnuatiproperty by the Nazi war under Adolf
Hitler and the atrocities committed by the Japaraieials. The international community
came to a consensus that such acts, though dohim Wit sovereign states, were violations
of universal human rights and customary internatidaw; and therefore a responsibility of
the international community. The first ever intdramal criminal prosecutions were the

Nuremberg and Tokyo Trials. These were followedades later by the ICTY and the ICTR.

142 Article 17 of the Rome Statute
143 Quote from the Report of the International Law @uission, 1996
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Most recently, the International Criminal Court @G a permanent court with more or less
international jurisdiction, was established tosuch cases.

According to Luis FrancesscHf! while commenting on whether the ICC can work
for Kenya, if Kenya does not want to work with th€C, he acknowledges that the
international criminal prosecutions are a necessagrvention in criminal justice process
although within Africa the processes are perceaga political process rather than a judicial
process; and its presence on the continent is deag an affront to the principle of
sovereignty of states. However, in Luis’s opinidre tinternational criminal justice is a
judicial process and ought to be treated as such.

The idea of coming up with a permanent Internati@@aminal Court was mooted
after the World War Il. But it was not until towardhe end of the fOcentury, that a new
impetus for a permanent International Criminal sidigtion led to the adoption of the Rome
Statute of the International Criminal Court (IC@)July 1998. The Cold War that had
plagued and frustrated codification of the inteioval law principles developed from the
Nuremberg and Tokyo trials; the ad hoc nature & BTY and ICTR, as well as the
international public outcry for the impunity in comssion of international crimes
necessitated the establishment of a permanent. céaxording toPhakiso Mochochokd?®
The Statute came into force on July2002. The ICC is established under the Rome Statue
which was finalized in Rome, Italy in July 1998.tiale 126 of the Statute states that, the
Statute shall enter into force 60 days after theodi of the 68) instrument of ratification or
accession. The Court was granted powerstry persons accused of the most serious
international crimes including crimes against huityargenocide, war crimes and, the crime

of aggression.

1441 uis Franceschi is the Dean of Strathmore law 8StHoterview held on September 2, 2013
145 Skype interview with Phakiso Mochochoko, Heatieflurisdiction, Complementarily and Cooperatiofsibn for ICC,
August 20,2013
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Mochochoko*® further argues that the International Criminal €ds established
under the Rome Statute as an independent institufibe Court does not form part of the
United Nations. It however maintains a cooperatelationship with the U.N and can receive
requests for intervention and prosecution of pegpets of crimes against humanity, war
crimes or genocide from the UN Security Council.eTICC sits at The Hague, in the
Netherlands. It however may choose to sit elsewklidie situation so demands in hearing
matters before it. The Court has four main orgé#mes,Presidency, the judicial Divisions, the
Office of the Prosecutor and the Registry

According to David Musild?’ a situation may come before the ICC in three witys.
may be by request from a State Party to the RonatutSt asking the Prosecutor to
investigate; by a State not party to the Statutepting ICC jurisdiction with respect to
crimes committed within its territory and by requieg the prosecutor to investigate; or by
the Security Council of the United Nations refegrasituation to the Court.

According to Michel de Smedt? the prosecutor may, upon receiving information on
commission of crimes falling within the court’s igdliction, initiate investigations suo moto
in a State Party to the Rome Statute. However,r@&tAngote’*® argues that, before the
OTP begins such investigation, the OTP must seakart of the ICC. In terms of the ICC’s
jurisdiction, G. Angote notes, “under the Viennan@ention, the international criminal court
has an obligation to protect and enforce intermaficustomary law. Under this law, even
the head of state does not enjoy immunity from @cation, however, P. KagwariZ,

disagrees with Angote’s view that once a countrgtable with a constitutionally elected
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government, head of state, a working constitutibms not a failed state proper the ICC’s
jurisdiction is essentially ousted.
3.2.2 Impact of the International Criminal Court in post conflict East Africa

The ICC has so far been involved in two post cohfirocesses in the EA region. It
was called upon to intervene in the war betweerLtrd’s Resistance Army (LRA) and the
Ugandan army in northern Uganda and in Kenya after 2007/2008 post election
violence®! According to Sajjabt® the Ugandan post conflict peace process in relatighe
Lord’'s Resistance Army (LRA) and the governmentsprds the international criminal
system through International Criminal Court (ICQjhwits first crisis of this kind. Mugimba
Robert,***hotes that, Uganda referred the matter to the KL€the government later took the
position that it would seek withdrawal of the IC@nants if the accused agreed to undergo a
traditional tribal justice ritual that requires afic confession and an apology without threat
of incarceration. On one level, Mugimb&’notes that this scenario presents a classic
dilemma of transitional justice, raising the ofebated question of whether, and to what
extent, criminal justice may be compromised forghke of peace.

The government of Uganda had in the past engagqubace talks with the rebel
Lord’'s Resistance Army (LRA) to end the nation’sva&tating civil war. According to
Sulemba Mbaijji**® he notes that by most accounts, the talks havesepted the best chance
but yet to realize a conclusive end to the twentyygar conflict, but negotiations have
frequently stalled because of the still unresohgpaestion of accountability for serious

crimes.

151 |CC Press Release, President of Uganda refeetisituiconcerning the Lords Resistance Army (LRA Jhe

ICC, 20040129-44 accessed at http:/www.icc-cpi.int.

152 Telephone interview with Sajjabi Robert, Politieativist, Uganda, June 28, 2013

153 Mugimba Robert, Ministry of Foreign Affairs-Ugandz2 July, 2013
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According to Muluga Dorothy® in 2005, the International Criminal Court (ICC or
Court) issued arrest warrants for a handful of LRaders accused of crimes against
humanity and other grave offenses more recent dprednts in Uganda indicate a plan to
supplement traditional justice with more formal doproceedings for those accused of the
most serious crimes. Mulug@further argued that, the Court's unusual measure of
institutional independence ostensibly was intended depoliticize the business of
international criminal justice by leaving the law the lawyers. By contrast, past tribunals
relied on political bodies, such as the UN SecuZityncil, for their jurisdiction in individual
cases. Mugimba®® notes that, as the Uganda crisis reveals, howehisrtransfer of formal
authority has failed to produce meaningful critediatating how exactly the ICC should
exercise its authority. According to Mugimba Rab&r he argues that to put it more
specifically, we are often told that the ICC—uwittis i prominent framework of
‘complementary’ jurisdiction—is a last resort, dgsed to intervene only when national legal
systems fail. Muluga notes that, according to thgahdlan experience, the Rome Statute
leaves unanswered fundamental questions about lowsthtes recovering from mass
violence should be required to go in pursuit. HogreAccording to Lubang¥® “The ICC is
looked at as a tool of hope and a representatidgheofight against impunity in Uganda. For
example, during the April 2011 Walk to Work protesthere were many media reports
assessing the likelihood of a case being brougfarddhe ICC against the high ranking
security officials for acts of brutality committegjainst protestors. The Hon Justice Elizabeth

Nahamya* while commenting on the ICD processes at the Bdsta association of

156 Skype interview with Muluga Dorothy, Criminal Laery Kampala-Uganda, June 28, 2013
157 |jAi

Ibid
158 Skype interview with Mugimba Robert, Ministry obeign Affairs-Uganda, July 2, 2013
159 [ja;

Ibid
180 | ubabga Esther is a advocate of the High Coutdgeinda and an International law Senior Reseaather
evocates San Frontiers Interviewed, oPFZBIy, 2013
161 Hon Justice Nahamya is a judge of the InternatiGnimes Division of the High Court of Uganda.
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prosecutors acknowledged that international criinjastice is a new phenomenon within
East Africa and there is need to educate the eatireinal justice fraternity on matters of
international criminal justice including investigas, prosecutors and judges. The judge had
this to say; “We need to work out how to draw upboea international rules of procedure in
order to adjudicate and prosecute these war cremescrimes against humanity. There is
urgent need to be trained in the applicability ofernational customary law-in other
countries, this is understood and utilized buthere in Uganda. Please note that any planned
training must invariably include the Judges of Appellate chambers...we need to be on the
same page of understanding the applicable lawlangroblems it raises.”

According to, Mao noted, “The Acholi sub region, amea which was in the midst of
conflict with immediate and urgent security concepnefers the restorative mode of justice
as a mechanism for achieving sustainable peacs.ifitludes truth telling, forgiveness and
reconciliation. However, in other areas like, Laragal Teso sub regions, preference is for
retributive justice.

In Rwanda, the ICTR was a western inspired systejustice. It was born to fill the
justice deficit created by the inadequacies inRiendan justice system. According to Betty
Murungi*®? ICTR’s mandate was the prosecution of people thate responsible for
genocide and other crimes of violation of the In&tional Humanitarian Law that occurred
in Rwanda and the neighbouring countries betwedanlary 1994 and 31 December 1994.
The ICTR was formed as a result of the United NetiSecurity Council (UNSC) Resolution
955. According to Murungi Bett§? the Rwandan Government wrote to the Presidertieof t
Security Council calling for the earliest possibiteation of an international tribunal to try the

alleged criminals. The idea was to associate ttegriational community with the repression

152Murungi Betty, Human Rights Lawyer, her responséheniCTR trials and the victims’ rights, 12 Jur@d2
163 4;
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of crimes which affected it as a whole. The tridumas intended to allay suspicions of
vengeance and summary justice and, above all,ytthvdmds on criminals who had found
refuge abroad. According to Murundfifit might be added that one of Rwanda’s objectives i
drawing the international community’s attentionth® issue of repression was to gain the
support necessary for the functioning of its owimanal justice system. According Ngo4f&,
“The Rules of Procedure and Evidence adopted byAthesha Tribunal were basically
marginally different from those adopted at The Haglihe procedure itself was of a fairly
accusatorial nature, of the kind which finds itdlefst expression in the common-law
countries

The resolution creating the ICTR mandated two psegdor the tribunal. According
to Ngoga,*®® firstly, the Security Council determined that #vémes committed in Rwanda
"constitute a threat to international peace andursigt and "that the establishment of an
international tribunal will contribute to ensurindpat such violations are halted and
effectively redressed. He further states that Hglihg trials, the international community was
set to make clear that, whatever the intentionsmdividual states; the world community of
states would not allow the authors of such grosktions of human rights to go unpunished.
Second, the resolution called upon the ICTR to Halipg peace and reconciliation to
Rwanda.

According to Bongani Majol&®the first trial started in January 1997, as of 21
February 2013 the ICTR has indicted 95 individu&sur individuals remain at large as
fugitives, two are awaiting trial, 15 are appealihgir sentences, and 12 have been acquitted
and released from detention. Proceedings agaiostifidividuals were terminated after two

died and after indictments against two were witharaThe cases against ten individuals

184 higd

%Ngoga Martin, Rwandan Prosecutor General, interylEwJune 2013
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have been transferred to national jurisdictiong ohwhich is pending appeal. The Tribunal
has finished proceedings against 32 individuals waiecurrently serving prison sentences,
13 who have finished their sentences and have feeased, and three who have died while
serving prison sentences. The ICTR branch of thedRal Mechanism began to function on

1 July 2012.The Tribunal has issued several lankijualgments. In the first judgment by an

international court on genocide, a former mayoandeaul Akayesu, was convicted in 1998
of nine counts of genocide and crimes against hitynafhe judgment was also the first to

conclude that rape and sexual assault constitutésl gf genocide insofar as they were
committed with the intent to destroy, in whole opart, a targeted group.

The conviction of the prime minister during the geide, Jean Kambanda, to life in
prison in 1998 was the first time a head of govesntrwas convicted for the crime of
genocide. The Tribunal's "Media Case" in 2003 waes first judgment since the conviction
of Julius Streicher at Nuremberg after World Watollexamine the role of the media in the
context of international criminal justice.

In Burundi, according to SebatW® the failed October 1993 military coup in Burundi
led to the Tutsi military assassination of the tHemesident Ndadaye and several other
government dignitaries. This event left the couimryjurmoil, with initial large-scale killings
of the Tutsi, but soon also Hutu, and civiliansormrJune 1994 on words, with the creation of
the predominantly Hutu National Council for the Bede of Democracy-Forces for the
Defence of Democracy (CNDDFDD) rebel movement,abentry erupted into a civil war.

Mpendd®® argued that, a peace process started in 1998, faither Tanzanian
President Nyerere and, after his death, former ISédtican President Mandela as lead

mediators. It did not come to an end until April020 when the last rebel movement laid

188 Sebatwa Beautrice Panda, former Secretary of Stitistry of Justice-Burundi, 05 July 2013
189 Mpenda Chuma, Tanzanian High Commission staff-Ot&jr28 June 2013
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down arms and was registered as a political p&&veral peace agreements were signed,
most importantly the Arusha Peace and Reconcitiafigreement (APRA — August 2000),
the Global Cease-Fire Agreement with the CNDD-FOOECA — November 2003) and the
Comprehensive Cease-Fire Agreement with the Partythfe liberation of Hutu people —
National Liberation Forces (PALIPEHUTU-FNL) (CCASeptember 2006). The APRA was
signed by the government, the national assemblgll&ance of predominantly Tutsi parties
(the so-called G10, including UPRONA) and an altmmf predominantly Hutu parties (the
so-called G7, including FRODEBU). Mpenda Chdffifurther notes that through a complex
system of proportionality with minority over-repesgation, qualified majority requirements,
ethnic quota (including as far as the compositibparliament, government and the army is
concerned) and grand coalition arrangements, i fde foundations of a typically
consociational power-sharing regime.

Nkruzinsa,'"* notes that, some developments were clearly nofimrerdig; they were
systematically countered by norm-circumventing Isges. On a constructivist account, he
further argues that Burundi's peace process hamlgldeen shaped by the international
normative environment. Nkruzinsa Som&nfurther argues that offering amnesty for the
most serious crimes of international concern imrretfor a cessation of hostilities was no
longer an option, he further notes that transitiojestice process and the successful
negotiations between the UN and the Governmentuofifli were clearly impacted upon by
the international amnesty prohibition. Additionafaustin Nteziryaytd® while commenting
on the same issue notes that the case of Burusd#\en been referred to as evidence for the
general thesis that the granting of amnesty in eotion with truth seeking processes is

possible only when the amnesty excludes crimesrinternational law.

170 Mpenda Chuma, Tanzanian High Commission staff-Ot&jr28 June 2013
171 Nkruzinsa Somon, Ministry of Justice staff, Buriyra¥ July 2013
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On a realist account, the sophisticated bypassirtheoamnesty prohibition reveals
the limits of what international law can achievehi®&’ Burundi's peace agreements and
domestic law rhetorically incorporated the amngsthibition, the international norm has as
of yet not made any difference when it comes tdiogra long standing tradition of impunity
for the most serious human rights crimes. AccordingFaustin Nteziryayo'™ it is
imperative of political expediency, such as theatieged modality of Burundi’s transition
based on a power-sharing deal, as well as intemeltipriority for negative peace and short
term stability, have clearly outweighed the desirdhold accountable those responsible for
past injustices.

According to Eric Mutual™ although the international consensus appears to be
growing that peace and justice are not mutuallyuskee but mutually reinforcing, the case
of Burundi seems to suggest that, although this wel/be true over the longer term, when it
comes to promoting ‘sustainable peace’, dirty dealsveen political and military elites with
blood stained hands are only cosmetically affectsd the international normative
environment, argued Mutd&® Ngoga,!”” Negotiating and implementing peace agreements
is, first and foremost, a matter of making intesasieet and seen from that angle, normative
constraints are a nuisance that can be creativelymavented.

In Kenya to establish the Impact of the internaioariminal justice process, the
following question was put to the respondents ifioeus group discussion held at the
Strathmore University. According to literature, tiiernational criminal justice process has
been viewed as an accountability mechanism, hapriheess left any legacy? What is the

impact of the international criminal justice prog@s East Africa?
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In response to the question, lan Obtétmoted that the ICC’s process has definitely
contributed extensively to the fight against impyrin Kenya and the world at large. In
Kenya, there were clashes in 1992, 1997 where madggeeople were displaced, properties
lost and people killed, no individual was proseduterelation to those cases, and in fact no
investigations were even conducted to establish thkgperpetrators of the crimes were. In
2007, after the general election and the consemlientlence and the indictment of the 6
Kenyans at the ICC, Kenyans held the Mar¢h 2013 elections with utmost restraint
particularly the political class for fear of theptitations in case of violence.

This means that, the ICC process in Kenya has radataarent effect on the Kenyan
people. However, some of the respondents argueshwaite, Kagwanja’® Argued that the
ICC process in Kenya has created two categori@eople on trial, the indictees, Kenya as a
country and even the ICC itself, he argues thatitiye of prosecuting a sitting head of state
and his deputy, the ICC is technically interferimgh the sovereignty of the state, hence not
only are the indictees on trial but also Kenya agale. Shaban Latif°

“Most of the people in this country were not evevaee when we ratified the Rome
Statute, it is now that we are learning of the iggiions of agreeing to such international
treaties.”

However, Nderittf* in reaction to Kagwanja's argument posited thatltbC process
is anchored on the principle of individual respbiidy, this principle puts criminal

responsibility to individuals and not states ortitnsions. With regard to institutional and

178 Obiero lan. Journalist with radio Waumini andadent at Daystar University
179 See pg 55
180 Shaban Latif is the Director —~General of the 8upe Council of Kenya Muslims, while commenting on
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legislative reforms, Kioko Kamul¥? noted, that, “the ICC process has definitely brdug
about institutional reforms in criminal justice s&¢ for example the judiciary has established
the international crimes division charged with tesponsibility of handling transnational
crimes. Further, the ODPP has established an atierral crimes division with specific
prosecutors trained in the field international @i These developments were initiated after
the ICC’s presence in Kenya.

Prior to the 2007/2008 PEV and the subsequenttiméict of the 6 Kenyans, Kenya
was a signatory to the Rome Statute although tteitst had not been domesticated, due to
the need and the call by the civil society to pcose the foot soldiers of PEV. There was
need to domesticate the Rome Statute hence, thm#tiional Crimes Act of 2009; and The
International Crimes Division of the High Courtngliarly, Kamula noted that “in Rwanda,
the presence of ICTR brought about the establishroérthe Gacaca courts through the
Organic law Act, the ICTR, various reforms wereoalsalized in the criminal justice sector,
for example quite a number of judges, lawyers adgrutors were trained on international
crimes.” J. Nahamy%{i,3 while commenting on the ICC’s impact in Uganda liaid to say
“the establishment of the ICD and the passage ewantof the International Crimes Act
were some of the institutional and legislative refe occasioned by the presence of the

ICC.”

3.2.3 Victim Participation in International Crimina | Justice
On the level of victim/ witness participation, fraiime victim’s perspective, | sought

to know the views of the victims on the ICC proceds. Simon Wanjohi Ndirangu®* an

IDP at Vumilia IDP Camp in Narok had this to s&fe as the victims of the violence are not

182 Kioko Kamula is a Senior Assistant Director of Rulprosecutions in the ODPP, he is an advocathef
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recognised within the existing ICC proceedings, Ieaist because the cases are limited to
those victims directly connected with crimes agamsamanity allegedly committed by the
accused/ defendants before the court. If we asmacparticipated in such proceedings we
may be afforded some degree of retributive justicepuld have been likely to achieve this
at the level sought and hoped for by many of usadd insult to injury, majority of us have

to live with and see our offenders walk free atag-to-day basis.”

According Wilfred Nderitu® very few victims have registered for participatiamd
possible reparations in respect of both cases d¢elfier ICC. According to him, any award to
the victims will depend on whether the accusedcamavicted, any compensation or other
form of reparations may take many years in comingd even then, the ICC Victims’
Reparations Fund may not have sufficient fundsriegbthe relief to those victims. Nderitu
noted further that out of the thousands of victishgost-election violence, only 93 victims
have applied to be registered as participants enl@C process, 47 applications have been
processed and 46 are still being processed. Howmagority of the victims have not come
forth or expressed interest in the process, sotmgche fear of victimization.

Phakiso MochochoK8® agrees with Nderitu and in his reaction to thestjoa he
notes thus “in any criminal justice system, witsssand victims are a very crucial
component on the process, such witnesses and sidtiat require a protection of victims
and witnesses’ mechanism to enable them be fregvéotheir testimony before the court.
Witness and victim protection is a basic humantrighich strengthens the criminal justice
system. Its absence therefore impacts negativelgaba and secure access to the judicial
process by thousands of witnesses and victims wnwjustice may have been denied for

years.”

185 Face to face interview with Wilfred Nderitu, HumRights Lawyer, and ICC Kenyan Victim representtiv
on 1August, 10, and 2013.
1% |bid

66



In regard to victims with respect to Uganda, tlens question was put to the
respondents, according to Joseph OB&fae said, the ICC is yet to be appreciated by the
victims of the decades of war in northern Ugandecakding to Nobert Mad®Many of the
victims are ignorant of the working of the ICC aitglrole in the LRA war many of them
have faith in the traditional Mato Oput cleansiitgals for the former LRA soldiers seeking
forgiveness, as opposed to the ICC. Many victineskaen to see their tormentors account for
their crimes, but they are not obsessed with sebigg march off to a foreign prison” Nober
further noted that, “Ugandan ICA of 2010, has nec#ic provisions on victim participation
in the ICD proceedings, for example there are mwipions to enable victims to participate in
proceedings or make applications for reparatiomstional court proceedings.”

In one of the focus group discussion it emergedtti@objectives of the international
community in establishing the tribunals do not aatically translate into popular
acceptance, not only when, as with the ICTR, thecgss was imposed "top-down."
Naturally, the perception of the tribunal amongslaithas always been much more positive
than among Hutus in the Rwanda. According to Ndseydi® "Just because an institution is
international,” noted a panellist at a the meetmigere | sought to establish whether
International war crimes trials are making a défere, "does not mean that local populations
necessarily think it's better or that it has enleanto punish moral authority to punish
wrongdoing in the place in question.”

However, locally, the ICTR’s work remains virtualynknown to the common
Rwandese citizen. Peter Karukaraftfaargues that, the process is far removed from the

common people in the villages, those that were nabfgcted by the genocide. Justin

187 Face to face interview with Joseph Obaga, victitNarthern Uganda War, August 10, 2013
188 Skype interview with Norbert Mao, lawyer and chaan of Gulu District, August 10, 2013
189 John Ndugutse, at a conference to discuss the &gbrosecutors in International Criminal Justietd at
naivasha, June 2013
190 Telephone interview with Peter Karukarama, prasgi@dvocate in Kigali, Rwanda, August 2, 2013
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Mugiraneza®®* notes that the process is considered as beingmoved from the population

for which it was intended to serve. With very remparticipation of just a handful of victims
as witnesses, the prosecution process does littlering about reconciliation. The ICTR
lacked capacity to prosecute the large number ghgteators, concentrating mostly on the
few key that bore the greatest responsibility i tpenocide. According to Theodore
Mugenzi,'*? those found guilty were sentenced to years impri¥et victims who suffered
loss of property and loved ones hoped for a proedsse orders for reparation would be
made to compensate them for their losses. Jeannfimsimungu®® notes that, “The
Tribunal’s reputation had also been seriously dadag the eyes of the legal fraternity and
civil society in Rwanda by early scandals regagdendemic corruption and bureaucratic
inefficiency. Many observers were sceptical abbet courts ability to impartially prosecute
those responsible for the mass killings in Rwamdefboth sides of the political divide.

In Kenya, according to Muthoni WanyeKf’ After the ICC prosecutor named six
suspects, five of them high-ranking governmentcddfs, the Kenyan Parliament passed a
nonbinding motion on December 22, 2010, urging gbgernment to withdraw from the
Rome Statute and repeal the International Crimes lcthis context, several members of
Parliament called for the establishment of a doimestcountability process to replace the
ICC. In mid-January 2011, the government announkatithe coalition partners had agreed
to establish a special division of the High Couwrttty PEV cases. However, government
officials simultaneously argued that a criminaltices process could jeopardize peace and

security, and launched diplomatic efforts aimedyathering support for a United Nations

Security Council deferral of the Kenyan ICC cases.

191 Skype interview with Justin Mugiraneza, Kigali bdsActivist, August 3 2013
192 5kype interview with Theodore Mugenzi, staff in &wda High Court, August 3, 2013
193 Telephone interview with Jean Dusingizemungu, memai civil society, Rwanda, August 5, 2013
% Muthoni Wanyeki and Maina Kiai, Turning Pebblesading accountability for post-election Violence in
Kenya, New York: HRW, 2011
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The ICC cases have drawn mixed reactions from teykn public. The indictees
dismissed the charges against them as being m@mit€al than criminal. Deputy President
William Ruto'® while commenting on his indictment sai@he allegations sound like they
came from a movie.” There was thinking that follagithe peaceful elections in the country
in 2013, the country was on the path of recoveny #re ICC cases would undo the gains
achieved so far.

“Since the current President and his Deputy amm ftile two communities that were

at war during the post-election violence, theircgtm is a clear indication that the

two communities have reconciled and so the ICCsabkeuld just be dropped®

There are those who however support the proces$hat Hague.“The ICC
prosecutions will play a critical role in endingethulture of impunity in this country?” The
central questions considered here is whether 1GCegadings regarding the commission of
alleged crimes against humanity during the posttiele violence have mattered, in other
words whether this proceedings have in any wayaénfted the issues of justice, deterrence
and if so in what ways? Due to the broadness oftlestion, the researcher referred to an
opinion poll conducted by KNDR and Synovate on Kamyattitudes towards the ICC
process. In terms of whether or not the ICC’s psees has had any impact, the answer is
clearly ‘yes’. Majority of Kenyans want legal acedability for the post-elections violence,
and that Kenyans continue to believe that the I€té best avenue for achieving®

Never before have Kenyans have seen such senidic psdrvants and senior
politicians facing formal legal proceedings — thatve not fizzled out or been thwarted —

aimed at bringing them to account. This key develept is, in and of itself, significant in

195 willam Ruto quoted in CNN on April 8, 2011. Aceesl July 25, 2013 at
http://edition.cnn.com/2011/WORLD/africa/04/07/kennternational.court/index.html
19 Face to face interview with a witness who requibsteremain anonymous, July 26, 2013
197 Face to face interview with a witness who requsteremain anonymous, July 26, 2013
198 Opinion polls conducted by South Consulting foe ttiNDR as well as by Synovate on Kenyan attitudes
towards the ICC process conducted in August 2012.
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Kenyans’ quest to end a culture of impunity thas leaippled the country’s economic and
political development for decades. Noted one ofrégpondents in the opinion poll who did
not want to disclose his/her identi'ﬁ? However, some of the respondents to the question
expressed their reservations on the Kenyan 1CCegsc
Out of the many suspected instigators and perpesraif the violence, only three

people are currently the subject of internatiomathimal proceedings. This is in stark contrast
to the extensive lists compiled by the KNCHR anel @IPEV of many high-level politicians
and public servants also requiring investigatioplasiners, instigators and/or financiers with
a view to potential prosecution. According to EMutua?®® noted that, when the ‘lower
level' perpetrators are taken into considerationnadl, figures for suspected perpetrators
number in the thousands, with little if any progpet them ever facing criminal justice
proceedings and of their victims ever accessinticels
3.3Domestic Criminal Justice Mechanisms in Post Confiit East Africa

According to Njeri Irené®® prosecution of international crimes that incluginocide,
crimes against humanity, is the primary mandatéhefNational governments within which
the crimes are committed. The international commyuisi only meant to step in when the
sovereign states are unwilling or unable to prosesuich cases. It is for this reason that
governments of post conflict states have sougbhtxt the necessary laws for prosecution of
such offenders.

Two main categories of domestic criminal justicechranisms will be discussed, the
national court system and the traditional mechasisitraditional mechanisms are the

indigenous or home grown criminal justice initi&sv established by the states, they are

199 Cited from KNDR and Synovate Research Report.
2Telephone Interview with Eric Mutua, Chairman Lawctty of Kenya while acknowledging that many
Kenyans have faith in the ICC process, there amigdtions. August, 10, 2013.
201 Njeri Irene, Senior International Crimes Reseatchstitute for Security Studies ( ISS) South &dri 09
July, 2013
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informal in nature and they are anchored on trawtiand cultural practices of every
community. Through this study, mainly the Gacacartsoof Rwanda and the Mato Oput of
Uganda will be discussed. Although Kenya and Buruhdve also established such
traditional mechanism, the research excluded themn td time constraint. According to

Kioko Kamula?®? “The national court system are formal courts amchared on the national

legal frame work and to a certain extent the iragamal law for example the International
Criminal Division of the High Court of Uganda whighanchored on the international crimes
Act of UgandaKamula®®® further, noted that even though the Gacaca iniéabegan as a

traditional mechanism of conflict resolution, it sviater converted into a national court after
parliament legislated and passed the Rwandan Qrdmaniformally establishing the Gacaca

courts and setting the rules and procedures aji¢sefore the court.

3.3.1Traditional conflict resolution mechanism in Est Africa

In Rwanda, Wilfred Nderitd® posits that, Rwandan genocide Gacaca judiciaéByst
was not completely an ancient Gacaca method thay rRavandans knew back then. It's a
reformed justice system created under the so céllg@nic Law that Rwandan government
enacted to deal with political and justice readitief the country. Organic Law basically
means, applying both national justice as well adition methods of justice to make it easy to
prosecute crimes committed during period betweed0l#hd 1994. Under the organic law,
crimes were divided into four levels depending lo@ $everities of the crimes committed by
the accused suspects and their potential punisisment

According to Nderitif®® “the first category comprised of suspects whoaasused of

murders and other serious crimes like plannersarorgrs and perpetrators who their actions
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resulted into torture, rapes and murders of whalemtial punishments include death penalty.
This first category was put in the jurisdictiontbe national court. The cases that fall under
category two, three and four were assigned to theaGa system. Suspects who their cases
fall under the Gacaca Justice System include iddadi perpetrators, conspirators and those
who committed or directly involved in homicides well as people who destroyed other
peoples' properties. According to Ngdd%,The judicial remedies and/or punishment for
categories two, three and four under Gacaca Systeged from life in prison, community
services, and reparation and community reintegratite further explained that the Gacaca
System structurally was divided into administrateadl courts (local courts), sector courts
and appellate courts. Overall, Gacaca had 12,168mmity-based courts with 1,545 courts
at the high level, 1,545 courts of appeal and 9¢fiBts at the community level.

Through the centuries in Rwanda, Gacaca systenbéas used as a method of disputes’
resolutions in areas like land and cattle disputesiry disagreements, and other crimes. It is
based on truth telling and confessions as weleading punishments to violators while still
emphasizing the need of harmony and social ordezoAling to Kalisa Pief!’ Gacaca main
objective is reconciliation through restoration lérmony, social order by punishing,
shaming and requiring reparations from the offesdes well as giving everyone in the
community an opportunity to participate in the defiation of justice, for example on how to
punish the violators as well as having a say inréetegration of the perpetrators back into
the community’’® Based on this government agenda, the internaticovaimunity provided

financial resources to the Rwandan governmensistéte reconstruction process.

209\ goga Martin, Rwandan Prosecutor General, interyiEwJune 2013

207Ngoga Martin, Rwandan Prosecutor General, interyiEnwJune 2013

208 gkype interview with Pierre Kalissa, Advocate iig#li, August 5, 2013
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Charles Nzasengimafianotes that, “to address the fact that there wesasands of
accused still awaiting trial in the national cosststem, and to bring about justice and
reconciliation at the grassroots level, the Rwandavernment in 2005 re-established the
traditional community court system called “Gacag¢pfonounced GA-CHA-CHA). In the
Gacaca system, communities at the local level etepidges to hear the trials of genocide
suspects accused of all crimes except planningobgde. The courts gave lower sentences
if the person was repentant and sought reconailiatiith the community. Often, confessing
prisoners returned home without further penaltyeaeived community service orders.”

The over 12,000 Gacaca courts tried as many asl,B85 Genocide suspects.
Majority of these cases fell in the third categampich involved suspects accused of crimes
of relatively lesser magnitude. “Up to 1,270,336eswere in the third category, which was
composed of people who either looted or destroyadperty,” says Domitille
Mukantaganzwa, the Executive Secretary of the Matidurisdiction for Gacaca Couft§. A
total of 1,678,672 suspects were found guilty, elilr2,716 were acquitted.According to
Domitille Mukantaganzwa2** as many as 75,000 convicts who were convicted dnaGa
courts are still on the run. Some were tried anohfoguilty in absentia, while others escaped
in the course of their trial.

According to Josef KayigamiFa® “The Gacaca trials also served to promote
reconciliation by providing a means for victimslearn the truth about the death of their
family members and relatives. According to the ReeamHigh Commissioner to Kerfya

the genocide perpetrators were also given the oppity to confess their crimes, show

209 Telephone Interview with Charles Nzasengimanamésr Gacaca court Judge at Nyamata, North Eastern
Province, August 15, 2013
20 ‘The Legacy of Gacaca’ an article in The New TimBsvanda accessed on July 20, 2013 at
?Ep://www.newtimes.co.rw/news/views/article proitp?i=14958&a=52323&icon=Print

Ibid 19
212 Face to face Interview with Josef Kayigamba, stafRwandan High Commission, Nairobi, June 26, 2013
3 Face to face interview with Rwandan High CommissNairobi, 26 June 2013
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remorse and ask for forgiveness in front of themmunity. “The Gacaca courts officially
closed on 4 May 2012. They were supported by Hwhvictims and the perpetrators. Ndinga
Surayiman?'* notes that, “to go in front of the family [of pdepyou have killed — it's very
hard, but it's better to explain to them becausemasat forgiveness. We had no problems
with our neighbours before.” But some survivors aceptical about the effectiveness of
Gacaca for its emphasis on restorative more thibuéve approach. Many were angered
that Gacaca courts would let many Kkillers off theok by allowing them to enter
plea bargains. For instance, Bonaventure NiyiBiZinotes “You have all these people who
are recognizing that they have killed not one peremt two, not ten but so many people.”
Additionally Jean Byangariza™® argues that there was lack of trust in the Gagmoaess
among the victims who saw it as a cosmetic plopdwe their former tormentors go scot-
free. ‘All of them are free on the basis that tinaye confessed to the killing of my mother
and what is even more disturbing is | don't belidwe confessions they made were genuine.
In Uganda, according to Amu&t, much discussion within both the government and
civil society has focused on Ugandan proposals dofront LRA abuses through the
deployment of traditional informal dispute resabutimethods historically relied upon by
Uganda’s various peoples to mete out justice atldbal village level. Indeed, traditional
justice measures already have provided a methattexjrating returning LRA members into
their communities. She further notes that, theertsfhave received the encouragement of
Uganda’s Amnesty Commission, acting under its sdayuduty “to consider and promote
appropriate reconciliation mechanisms in the a#fécareas.”Although traditional justice

appears to enjoy some formal role within the Uganidgal system as a general method of

214 Telephone interview with Ndinga Surayimani, a gérator of Rwanda genocide who faced Gacaca, August
5, 2013
215 skype interview with Bonaventure Niyibizi, a geitE survivor and former chair of Ibuka (Rememban),
association for genocide survivors, August 6, 2013
218 skype interview with Jean Byangariza, a genocigeisor, August 6, 2013
27 Amuat Carol, Social Worker, Northern Uganda, iniew 03 July 2013
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resolving cases referred by local courts, the plamsation of justice to the village setting is
marked both by the informality of the procedure ®yed and by a focus on monetary
compensation and reconciliation rather than movergecriminal sanctions.”

Kasibe Naonf'®

while commenting on the criminal justice withinethAcholi
community says, “Given concentration of both LRAtims and perpetrators among the
Acholi population, much attention has focused opaaticular ritual known as mato oput
(literally, “drinking of the bitter root”) which t Acholi have traditionally used to address
both intentional and accidental killings, and whiekemplifies the aforementioned values.
Kasibe Naonf*® adds that although the particular elements ofthé& oput may differ from
case to case, the defining feature of this tradit®that it restores social harmony after a
homicide through confessions, negotiated compessatand, ultimately, reconciliation
between the offender and the victim's kin. The psst culminates in a ritual whose
individualized elements; typically including thedbimg of a stick, ritual slaughter, and the
eating and drinking of various substances (inclgdire “bitter root” for which the ceremony
is named) all play a symbolic role in furthering thoals of truth seeking and reconciliation.
According to Ojinga Mosé® in addition to Amnesty Act, these and other céirag rituals
have played an important role to date in the rgnatéion of former LRA members into their
communities.

The Mato Oput process is meant to heal the wouhdseoviolence and to reconcile
the reformed rebels and the victims. According eneth Okefa it is only after taking

them through the mato oput ceremony that the folrfR# soldiers can be re-integrated back

into the society. But according to Richard Odéffgfor LRA soldier and an elder within the

218 Kasibe Naome, Chief Justice’s office-Uganda, witaw, 03 July 2013
219 (i
Ibid
220 ojinga Moses, Social Researcher, Peacebuildinghiim-Uganda, 04 July 2013
221 Telephone interview with Kenneth Oketa, Prime Mdiei of Acholi Cultural Authority, July 20, 2013
222 Telephone interview with Richard Odong, former LB@ldier, July 20, 2013
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Acholi community, “The perpetrator must confrone thictims and tell them what they did,
something many former soldiers find difficult, givéhat some of the killings were done on
the roadside or in the bush. Many LRA soldiers hawvelergone the ritual and been
reintegrated back to the society. As Moses Odomk¥érputs it “The fact that so many
[former LRA] have moved back to their villages, gwieom the cities and protected areas, is
an indication that they have been accepted back.”

However it is viewed by some as falling short o tlequired punishment for serious
crimes against humanity. As well put by one of tBkello-Lucima®**

“ To apply mato oput and partial ICC indictments énd the northern Uganda
conflict and as a basis for a just peace, is taotaninto consciously promoting impunity and
acquiescing in state- led propaganda that seeksbsmlve the Ugandan state from
responsibility to protect, and its own unjustifieldounter insurgency strategies that like the
LRA'’s insurgency methods, victimized unarmed wonaed children; targeted entire ethnic
group for collective punishment in order to dis@me support for insurgency.”

Mato Oput being a purely Acholi traditional ritudtls effectiveness has been put to
guestion, considering that the LRA war did not ormgncentrate within the Acholi

community, victims of LRA atrocities include thengi, Teso and Madi. This has raised the

question: why should only the Acholi do the forgigf?°

3.3.2 Post-Conflict Criminal Justice through Natioral Courts

Following the genocide the Rwandan legal system iwakisarray, lacking in the basic
infrastructure as well as the necessary legisldtiorthe prosecution of crimes of genocide.

In 1996 Rwanda adopted the Organic Law on the Qzgtian of Prosecutions Constituting

223 gkype interview with Moses Odonkyero, JournalisNorthern Uganda, July 20, 2013
% Skype interview with Okello-Lucima, quoting fromsharticle ‘Mato Oput is a cloak for impunity in
Northern Uganda’
225 ‘Reintegrating LRA Fightetdn Think Africa Press, published March 16, 201&essed July 21, 2013 at
http://thinkafricapress.com/uganda/reintegratiregriebels
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the Crimes of Genocide or Crimes against Humanégn@itted since October 198¢f. This

law created four categories of offences thus. Qaye@ne consisted of persons whose
criminal acts or whose acts of criminal participatiplace them among the planners,
organizers, instigators, supervisors and leadetiseotrime of genocide or of a crime against
humanity; persons who acted in positions of autyat the national, perfectoral, communal,
sector or cell level, or in a political party, tbe fostered such crimes; notorious murderers
who by virtue of the zeal or excessive malice withich they committed atrocities,
distinguished themselves in their areas of residarcwhere they passed; and persons who
committed acts sexual tortufe.

Category two consisted persons whose criminal actsvhose acts of criminal
participation place them among perpetrators, coasps of accomplices of intentional
homicide or of serious assault against the peraasing death. Category three were persons
whose criminal acts or whose acts of criminal pgétion make them guilty of other serious
assaults against the person. In addition, catefmuy included persons who committed
offences against property. In 1996 it was repotteat there were 120,000 detainees in
Rwandese jalil.

According to 2009 armed conflict datab®8e on 23 October 2009, the minister of
internal security revealed during a press conferethat Rwandan jails were still holding
38,933 people accused of crimes committed duriadl®94 genocide.

In Uganda, the International War Crimes Divisio€l) (formerly War Crimes
Division) had its genesis in the Kony rebellion ahioccurred in Northern Uganda from
1986. Therefore, its creation in 2008 fulfilled bahe ICC’s requirement of a competent

Court under Article 17 of the Rome Statute; and@e@ernment of Uganda’s commitment to

226 QOrganic Law No. 08/96 of August 30, 1996 accessemh July 19, 2013 at
http://www.preventgenocide.org/law/domestic/rwahtia.

227 5ee Section 13(1) of the Organic Law Act.

28 Armed Conflict Database, 1SS, Timeline 2009
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the actualization of the Juba Agreement on Accdilitta and Reconciliation of 28 June
2007, which provided for the establishment of acgdeCourt to try those who committed
serious crimes and human rights violati6fs.

According to Kamul&® “the ICD which was formerly known as War Crimes
Division (WCD), was created to deal with issuesctountability and reparations for serious
crimes committed in Northern Uganda, it seat in uGulganda. Its mandate is to try
genocide, crimes against humanity and war crimgsyell as terrorism, human trafficking,
piracy, and any other international crime as defiire Uganda’s 2010 International Crime
Court Act, 1964 Conventions Act, Penal Code Actamy other criminal law. Structurally, at
least three judges sit on the ICD, appointed byridg& principal judge in consultation with
Uganda’s High Court Chief Justié&.One of the ICD judges serves as a head of diviasizh
is assisted in administrative work by the registofirthe court. Prosecution function is
entrusted to a unit of Uganda’s Director of Puliliosecution (DPP). Between five and six
prosecutors are appointed to this unit, althoughnilimber of those actively working on ICD
cases fluctuates depending on workload. Investigaif crimes that are tried before the ICD
is done by the Criminal Investigations Departm&if)) of the Uganda Police Force.

Not much has been reported about the ICD’s progmstof people charged with serious
war crimes either from the LRA or from the Ugandsimy. To date only one former LRA
member, Thomas Kwoyelo, has been indicted befad@® for war crimes. In the case of
Uganda v Kwoyelo Thomas? he was charged in August 2010 with 12 countsiattion
of Uganda’'s 1964 Geneva Convention Act, including grave breaches of willful killing,

taking hostage, and extensive destruction of ptgperthe Amuru and Gulu districts of

229 5ee clause 4 of the Juba Agreement and the relpsas of Annexure 3 thereto apply
230 .
Ibid
21|CD Practice Directions Para 4-5
232 yganda v Kwoyelo Thomas, High Court (War Crimewi§ion), case No. 02/10, Indictment, August 31,
2010
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Northern Uganda. But his trial remains docked watmntroversy, with his defense lawyer
arguing that the blanket amnesty granted to LRAliso$ should extend to Thomas as well.

3 recalls that, “since the

“High officers in the LR were granted amnesty. ®akdaka,?*
brigadiers were granted amnesty, the denial byliteetorate of public prosecution infringes
on Kwoyelo's constitutional rights to fair treatrh&n

According to the Human Rights Watch report on 88 Iprocess, it is reported that one
alleged LRA member, Patrick “Mission” Okello, hasem in custody of Uganda Military
intelligence since March 31, 2010 but is yet tolseught before the ICD. The ICD is
Uganda’s effort to complement the ICC in the prosen of perpetrators of crimes against
humanity. It is however contended that the cous fadled to live up to those expectations.
As Elise Keppler et el obseré&, “National war crimes trials should provide accability
for crimes committed in Uganda. However, outstagdiquestions remain for the
International Crimes Division if it is to succeed tieaching its potential as a forum for
delivering meaningful justice.” In Uganda, accomiio J. KageZf® the establishment of the
International Crimes Division in the High Court bfganda was meant to herald the local
prosecution of perpetrators of serious crimes. @&t since its inception, the court has only
managed to prosecute one former LRA soldier.

In Kenya, the Commission of Inquiry into Post-EilentViolence commonly referred to
as Justice Waki Commissiohi set up to investigate the 2007/2008 post-electiofence

recommended that while the key perpetrators werbetgrosecuted by a special tribunal

locally or at the Hague, the lesser offenders vierbe prosecuted in Kenyan courts. Over

233 Caleb Alaka, Thomas Kwoyelo's defense attornepteiin Mark Kersten ‘Uganda’s controversial fivgar
Crimes trial: Thomas Kwoyelo” accessedhdtp://justiceinconflict.org/2011/07/12/ugandas-towuersial-first-
war-crimes-trial-thomas-kwoyela@n August 24, 2013
24 Elise Keppler, senior international justice courgeHuman Rights Watch
235 3. KageziPractical aspects of Prosecuting and Adjudicatintetnational and Trans-national Crimgshe
East Africa perspective Presented at The AnnifaCanference of the East Africa Prosecutors’ Asstom,
Windhoek, Namibia. 9 October 2012
236 Executive Summary Report of the full report of themmission of inquiry on Post Election Violencell f
report can be accessed at http://.dialogue Keny@oc/PEV Report.
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6,080 files PEV related files were opened by thenral Investigations Department of the
National Police; and forwarded to the Director oblc Prosecutions for further action, the
office of the Director of Public Prosecution recoemded closure of most of the files for lack
of evidence, and this is according to the 2012 MAdgiency Task Forcé®’ This has
negatively affected the perception of the publithie Institutions, which were meant to have
reformed and enhanced their accountability to thepte of Keny&® According to Moses
Chelang®™® the failure by the police to effectively investigahe perpetrators has frustrated
any chances of justice for victims of post-electioolence locally. The office of the DPP
could not proceed with most of the cases as it migge entirely on the investigation reports
from the police.

According to Betty Murungf’® while she acknowledges that the strengthening of
Kenya's judiciary is a precondition for the impaftprosecution of international crimes and
other serious crimes in national courts, it is margntee of success. She further argues that
Judicial independence and the courts’ ability tacdract impartial proceedings in these types
of cases also depend on the extent to which otbtrss including government officials;
respect the separation of powers and the rule wf la an apparent effort to deal with
international crimes, the government enacted thernational Crimes Act which came into
effect in January, 2009. However, Alex Mutéfi,an international law expert charges that,
“since the Act does not apply retrospectively,aed not apply to the post-election violence

of 2007/08.”

237 Report of the DPP — Multi-Agency Task Force appeinin June 2012 to Review and Re-evaluate all the
PEV related files. The report is yet to be publihe

238 Interview with Moses Chelanga, Advocate of thetH@purt of Kenya and Human Rights Activist, August
3,2013

239 Face to face interview with Eddie Kaddebe, prosenwfficer at the Office of the DPP, Nairobi, Ausj 4,
2013

240 pid

241 Noted Alex Muteti, member of the Multi-Agency TaBkrce on PEV
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According to Angoté’? “Kenya is not ready to prosecute PEV related casks
argues that, legally as at the time PEV, Kenyhgaigh had ratified the Rome Statute did not
have a legal framework on international crimesnethe offences allegedly committed under
the municipal law, there is laxity on the part bé tODPP, to prosecute the perpetrators of
PEV, this is evidenced by the fact that majoritytled files opened and forwarded to the DPP
have been closed for no reason.”

In June 2012, the DPP constituted another Multhageask force composed of all
criminal justice agencies of the government, wille tmandate or reviewing and re-
evaluating all PEV related files, 6,080 files weeeeived by the multi-agency task fofé2.
But in December, 2012, during a press release enptkliminary findings of the multi-
agency taskforce, Kenya's Office of the Director Ruiblic Prosecutions announced that
hundreds of these cases had to be dropped foofaekidence. “Most of these victims were

not at home, were not at the scene,” Said the Bo@duor. 24

according to Dorcas the
evidence that was clear is many people’s homes larg down but the details of how much
they lost cannot be confirmed or verified becatisér property was all destroyed in the fires,
she adds. Respondents expressed dissatisfactionahprosecutions enhancing any justice
to the victims of post election violence. KadeliBebserves,

“The prosecutions have already been politicaljuehced and no one will be found
guilty by our courts,” said Eddie Kaddebe, onetsf tespondents. Rodah Nyamorigb,in

addition to the sentiments above said “I do natkhhe Kenyan justice system is ready to

deal with the perpetrators of PEV as at now, fitsg withesses protection mechanism in

242 |bid
23 pid
244 Deputy Director of Public Prosecution, Dorcas Quamquoted in “Kenyan Prosecutor: Insufficientevice
has made prosecution of post election violencescdgécult” published in Kenya Monitor, October 28012.
Accessed on July 24, 2013 http://www.icckenya.org/2012/10/kenyan-prosecuttstifficient-evidence-has-
made-prosecuting-post-election-violence-cases-hard/
245 Face to face interview with Eddie Kaddebe, prosenuofficer at the office of DPP, July 28, 2013
246 Rodah Nyamongo is a student at daystar Universitjle commenting on whether on whether Kenya is
ready to prosecute PEV cases during a public deimat€C process in Kenya held ofi 8eptember, 2013
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Kenya are very weak, | am aware that there eXigsimitnesses protection agency in Kenya,
however the agency lacks the capacity to provideeption to witnesses, in fact, majority of
people are not even aware of the existence of itreess protection agency. Consequently,
Kenya is far from sustaining domestic criminal jostin relation to PEV. Further, Kenya is
not ready to prosecute international crimes dubeo complexity.”

Shollei Gladys*’ notes that over the last two years, Kenya’s jaticihas undergone
significant changes. With the passage of the Jald®ervice Act, the Vetting of Judges and
Magistrates Act, the Supreme Court Act, and oth&rs| the institutional framework for a

248 notes that the new chief justice,

reformed judiciary is now in place additionally #kg
Willy Mutunga, is generally seen as being commitizthe principles that underpin a strong
and independent judiciary. Furthermore, a vettiragess has been implemented that is likely
to help remedy problems in the judiciary, such aespread corruption and incompetence.
However, noted one of the Judges of the high coluKenya who did not want to be
named in this research pap&r, commented thus that “Even with a legal framewiorglace
to domesticate the Rome statute, capacity gap&sist within the justice sector. The area of
international criminal justice is a relatively nesea and therefore many of the prosecutors
and investigators do not have specialized knowledgternational criminal law which is a
key component of the cases they are prosecuting.”
3.4Complementarity of the international and domestic dminal justice processes
From the foregoing, it is clear that neither intgronal nor domestic criminal justice

mechanisms can singularly be effective in bringafgut justice to victims in post conflict

societies. According to Max Du Plessis, Antoinetteuw, Ottilia Maunganidze,250

247 Shollei Gladys, Registrar Judicial Service Cominisskenya, 27 June 2013
248 (i
Ibid
249 Kenyan Judge who did not want to be named ingtajzer. Interviewed on June, 6, 2013
%% Max Du Plessis, Antoinette Louw, Ottilia Maungared ‘African efforts to close the impunity gap: kess
for complementarity from national and regional aet’, Institute of Security Studies, paper No. 241
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International criminal justice mechanisms are insintal in bringing about symbolic justice
to the victims by indicting the top leadership efjpetrators of crimes against humanity. The
Rome Statut&” it provides that the ICC is meant to act in a clempentary relationship with
the national jurisdictions of State Parties. Sfzidies to the Rome Statute should be put in
place mechanisms to prosecute international criimetheir own local courts, or cooperate
with the ICC by arresting and handing over persbesng sought by the court. The
complementarity of these criminal justice mechasisre well illustrated in the East African
region. The ICTR for instance has been able togmate only the top leadership of the
Indarahamwe and Hutu genocidaire, those who falategory 1 of the Organic Law.

Locally, the national courts and the traditionalc@ca came in handy to deal with the
lesser offenders. In Uganda, the ICD was estaldisheder the Uganda International
Criminal Court Act 201, to prosecute those charfygdcrimes against humanity and other
serious international crimes. This was to complenties ICC in its bid to have Joseph Kony
and other LRA top leadership arrested and charg@tieéHague. The ICD is however yet to
record any serious prosecutions. The same is truEdnya where most of the post election
violence offenders have gone scot-free due to po@stigations carried out by the police.

However, on a more general note, the majority &f thspondents had little or no
knowledge at all on the operation of the principleomplementarity that is the basis for the
ICC’s recognition of the primary role of nationabhl systems in the fight against impunity.
3.5Comparison of International and Domestic Criminal Justice in Post Conflict EA

The two criminal justice mechanisms have both bessd in East Africa as a means of
attaining transitional justice. While there havestesuccesses in either of them, there have
also been challenges facing each mechanism. Tkeenational criminal justice processes

were perceived to be pushed by the Western poweeen; when the respective countries

21 5ee the Preamble to the Rome Statute and Article 1
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requested for the international intervention. A tw@mof countries therefore, for instance
Kenya, have fought the process and are tryingustifate the ICC cases facing three of its
citizens. This means that the international effamtsy not do much to bring about justice in
Kenya. The ICTR has however been successful ireptasg and ordering the imprisonment
of a number of the Rwanda genocidaires. The proes®wever, too removed from the

community in which the atrocities were committedl aherefore may not have such a big
impact on the peace process.

Domestic criminal justice mechanisms on the othandh have suffered the lack of
resources, lack of political good will and failu® adhere to international legal standards.
Prosecutions in the national courts have faileddioieve the desired goals due to frustration
from sitting governments and feeling of ‘victorissfice’ on the part of the perpetrators. The
traditional criminal justice interventions, thatvieabeen more of restorative than retributive,
have played a critical role in enhancing recondiaand reintegration of communities. They
however faced challenges of not being able to sfely punish serious offenders, failure to
adhere to the international criminal procedureddiatis and respect of human rights.

3.6 Conclusion

Support by the local population is key to the ssscmternational or domestic criminal
justice. In Uganda, the greatest support for anynastl alternative justice reportedly comes
from Kony’s own Acholi people, whereas other popiolas of Ugandan victims and even
distinct segments of the Acholi people are moreljyiko demand Kony’s prosecution. On the
contrary, alternative justice is something of ahoalnothing proposition. To provide an
effective inducement, the contemplated scheme reguihe ICC to lift the warrants
completely, and not simply to eliminate chargeshwispect to specific victims who have
provided their consent. Honoring victims’ interediterefore requires a single set of views

encompassing the interests of all victims. Thistum, requires taking account of a broad
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range of viewpoints and devising a method of weighihose viewpoints in pursuit of a
single answer. The Rome Statute provides no gueascto how this should be done, and
there is indeed no easy answer.

Although there may be broad support among Ugandetsns for employing Mato Oput
that sentiment may itself be a product of variossuanptions, including the fear that peace
will otherwise be impossible to achieve or the dfelihat the Ugandan government is
unwilling to commit the resources necessary toatetfee LRA. If so, then the interests of the
victims may at some level become dependent upowehe policy preferences of the LRA
and the Ugandan government that are under evatubtiche ICC. On the other hand, the
mechanism in Burundi was to a large extent domesignted.

Regarding the Kenyan criminal justice system, ibisthe utmost importance that the
Kenyan government ensures that serious crimes cttethin the run-up to the March 2013
elections, including those committed in Tana Riaragoi and elsewhere, are swiftly and
independently investigated and prosecuted, regssdbé whether political actors or other
powerful individuals may be implicated. The Kenygovernment must continue its efforts to
build strong and independent legal-sector bodiesluding ensuring the full and urgent
implementation of reforms of legal-sector bodigsudated in the 2010 Constitution.

International partners must continue to supporbactability for the PEV, which requires
that pressure be put on the government to coopéudie with the ICC and establish a
national accountability mechanism. Internationatmers should also continue to support the
capacity building of Kenya's legal-sector bodiesl ancourage the government to pursue
accountability for serious crimes committed regeinlother ways. Finally, civil society has
an important role to play in advocating that intgironal and other serious crimes be

investigated, prosecuted, and adjudicated by tleganat authorities.
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In comparison to Arusha Tribunal which was retmbaitin its scope and mandate, the
Gacaca System put more emphasis on measures thatrage national healing and
reconciliation between Tutsi and Hutus. Unlike tAeusha Tribunal, which further
exacerbated the ethnic polarization between HutgsTautsi, Gacaca System has narrowed
the ethnic division among Rwandan's communitiesaBse Gacaca proceedings encouraged
full and open participation in its trials, both atand Tutsi have become more interested in
healing and reconciliation, forgiveness and coterise than seeking vengeances or impunity
from each othe?? As with the ICTR, the majority of Rwanda's rurapplation had little
understanding of and felt little connection to thamal justice system. Although that system
operated in provincial capitals rather than abrdad,still remote from most ordinary people,
both geographically and socially. Trials are formakents, with their own formalities and
procedures, largely alien to most people. Also, tnpeople live in such a state of extreme

poverty that their lives are dominated by the daityggle for survive

2% |bid
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CHAPTER FOUR:
ANALYSIS OF DATA ON CRIMINAL JUSTICE IN
POST-CONFLICT EAST AFRICA

4.1  Introduction

This chapter presents the findings of the researthnternational and domestic
criminal justice processes in post conflict Easti@sf. It incorporates issues raised in the
literature review, discussions in chapter 2; anel phimary data contained in chapter 3.
Various themes to be discussed under this chapttwde the role of retributive justice in
reconciliation and sustainable peace, compleméytafiinternational and domestic criminal
justice in post-conflict society, retributive visves restorative justice, effectiveness of
international and domestic criminal justice in poshbflict society and the effect of
community participation on reconciliation and sustéle peace. The findings further present
an interrogation of the impact of the various cnalijustice systems on peace and stability.
The chapter ends with a conclusion.

The findings have been drawn from a total 40 qoasgires (representing 67% of the
60 guestionnaires) administered to respondentsrdfasmn civil society, lawyers, victims
and perpetrators in the three EA post conflictestdteing; Rwanda, Uganda and Kenya.
Further information has been drawn from key infantmanterviews and focus group
discussions with selected individuals and groupsnfithe ICC, ICTR, and institutions of
higher learning, Judiciaries of East African Stat@sosecution departments and the
diplomatic community. Part of the information wasviewed from, newspaper reports,
documentaries and features, parliamentary hansard$ government reports. Some

respondents requested anonymity and all efforbbas done to respect their wishes.
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4.2 General Perceptions of International Criminal pocesses in East Africa

To establish how the general public perceives thermational criminal processes and
their impact on reconciliation and peace processguastionnaire was distributed to
respondents in Kenya, Uganda and Rwanda. The queaire was given to 18 victims, 9
perpetrators, 8 civil society members and 5 judlioficers. Of the population sampled, 24
respondents representing 60% of the 40 respondeihtshad fair knowledge of the working
and role of the international criminal justice pges. 8 of the respondents knew nothing about
the processes, and this was especially from thengc5 had very good knowledge and 3 had

good knowledge. This is presented by figure 4.bwel

Figure 4.1: lllustrates the general Perceptions ahe International Criminal Processes
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This response was a clear indicator of how thermat#gonal criminal justice
mechanisms are removed from the people affectedhbyconflict. A majority of the
respondents confessed not knowing what was goingt dime ICC or the ICTR. This shows

that majority of the people are not even awarehefdxistence of the international criminal
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process, let alone understanding the operationshefinternational criminal court and
tribunals.

This finding confirms the assertion by Laundy, @ding to Patricia Laund§’® In her
study on Rethinking Transitional JusticeShe argues that international criminal trials are
both physically and procedurally removed from tbenmunity. While undertaking a study of
Bosnians and Serbians view of International Crithifrdbunal for Former Yugoslavia, she
opined that majority of the people did not haveidea of what the process was all about.
Laundy’s view is supported by Meron Theoddt,who argues that the fact that the
international criminal trials do not take place hint the context of post-conflict society
compromises its legitimacy leading to the procesadperceived by the locals as “Imported
Justice”. In Rwanda, although the Internationaln@mal Tribunal for Rwanda seats in
Arusha, a few miles from the Republic of Rwanda tle&rt was never accessible by the
community which was at the time recovering from giemocide. The situation in Kenya and
Uganda was no different. On the issue of procedBaeyia, Lilian>® argues that the
international criminal court is the strictest judicorgan on matters of procedure and the rules
of evidence. This means that, a common citizen wbes not understand the basics of
criminal law may not be able to comprehend the @edags even though he/ she may be
present in court during the proceedings. LilliartHer note‘assuming the seat of the court is
transferred to the community or the state wheredtime was committed, the common and
majorly illiterate people cannot comprehend sucboadures.”

One of the objective of this study is to estabtist extent of community participation in
international and domestic criminal justice, frohe tresponse on general perceptions of

international criminal justice mechanism, it isdamt that majority of the East Africa people

%3 5ee Chapter 1 p. 18
4 g5ee Chapter 1 p. 6, L.R p. 15
25 Op cit
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are not conversant with the international crimipatice. That being the case, it therefore
follows that in relation to international crimingistice the level of participation by the

community is low, despite the fact that they arefbople affected by the conflict.

4.2.2 International Criminal Justice and administration of justice

The study sought to establish how much the ICTRI&iprocesses have helped in
bringing about justice for the victims and perpirs of international crimes in the region.

This is diagrammatically presented in figure 4.bbe

Figure 4.2: Showing whether respondents think thenternational Criminal Justice

processes brought about justice to the victims angerpetrators
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According to Akhavar®® literature denotes that removal of perpetratorsrofes
and human rights abusers diminishes the likelihobdhe victims retaliating against the

offenders, and enhances the incentives for coabiparon the one hand, On the other hand

6 See page 4
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Teitel®’argues that international tribunals though critida not bring about justice as
expected by the community. Minnow and Mich&lgree and attribute the failure of the
international criminal justice institutions to lac domestic legislation. Majority of state
parties to the Rome Statute have not domesticatdthis means that there is a disconnect
between the domestic and the international law. priveiple of dual criminality requires that
for one to be prosecuted by the international ¢abe offence prescribed under the Rome
Statute must also be prescribed under municipal Ehvis therefore means that the Rome
statute is not applicable in individual states wehet has not been domesticated.
Consequently, an attempt to legislate or domestitaé Rome statute after the conflict
defeats the very concept of dual criminality hemtemajority of East Africa states the
international criminal court has been operatingosgiectively.

From the study, 18% of the respondents strongleedjrthat the processes had
brought justice, 23% agreed, 33% disagreed whié 28ongly disagreed to the proposition
that the international criminal justice processesight about justice at all.

From the finding above, research has establishadl nimajority of victims and
perpetrators of crime in post-conflict East Africkd not believe in justice before the
international criminal court. As to the perpetrataf crime, they felt that they were being
charged with offences which were never stipulateden the domestic law as crimes at the
time the offences are alleged to have occurredyriast Africa states attempted to legislate
on international law after the offences had beenmidted. The general view of majority of
the respondents was that the strict proceduresitefnational law and the fact that the
process takes place miles away from the state whererimes were committed makes them

see no justice. Among respondents from Uganda @& e respondents, feel that the Rome

%7 gee page 3
8 See page 2
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Statute leaves unanswered fundamental questiong Abw far states recovering from mass
violence should be required to go in pursuit ofntnal justice.
4.2.3 International Criminal Justice and Reconcilidion

The study also sought to find out the impact of hgrnational criminal justice
prosecutions to the reconciliation of the previguslarring sides. The respondents were
asked whether they agree to the proposition thatwthrring communities have reconciled
because of the international prosecutions.
Figure 4.3: lllustrates the respondents response omhether they agree that

international criminal justice brought about recondciliation

m Disagreed
H Strongly Agreed
Agreed

W Strongly disagreed

From the study, 24% agreed strongly that the prdsmts had helped in reconciling the
communities, 20% agreed, 30% disagreed and 26%gtyrdisagreed.

On the issue of the impact of international crirhijugtice on reconciliation, various
debates have been put forth by international sefiokccording to Meron Theorddr he
argues that although international criminal justiserequired to play the role of ensuring
reconciliation by virtue of punishing the offendarsd ensuring the new leaders co-operation

with all the ethnic communities as a means to reidiog all the communities, it seems

%9 gee literature review page 15
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difficult under the circumstances, first and forestbe argues that the international courts are
composed of judges who are not familiar with th&tdrical context of the country in which
crimes were committed, they are aware of the legdture of the particular society.
According to Theodor® the judgements of the courts do not thereforecethe wishes of
the people and is far much removed hence dimingsbirances of the community accepting
the outcome of the court and embracing each other.

In Kenya, the reaction to the ICC process drew thixeactions. The indictees
dismissed the charges against them as being morpoliical than criminal. Of the
respondents that the researcher interviewed, apimias evenly split between those in
support of the ICC cases and those opposed tortdeess. 53% out of the 40 respondents
agreed that the prosecutions would act as an ipbdeterrent in future for anyone who
may want to take the country back to such conffi& think that with the current political
situation where the president and his deputy afietied by the ICC, the prosecutions will not
do much in reconciling the communities more thanghrceived unification by the elections.

Relatives of the perpetrators and majority of themers of the community where
the perpetrators who were being prosecuted haited, fin all the East African countries who
were interviewed felt that their people were bewaimized by the government of the day.
In Kenya for example majority of the Kalenjin andetKikuyu communities were very
indifferent to the international criminal courtais as at the time of the interview; and they
felt that it amounts to neo-colonialism; they stisist that Uhuru Kenyatta and William Ruto
are innocent of the crimes they face at the ICCcotding to media reports of January
2008°%! the two communities have been of the view thay teeve been politically reconciled

and that the ICC process is not relevant. Thesiigadlsentiments essentially amount to

260 H
Op cit
21 statements by politicians made from early Janua®@8, published by the Kenyan Media including the
Daily Nation at http://www.nation.co.ke.
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undermining the court process and its outcome.|Ti@&prosecution of the three indictees is
still on-going, with the hearing of the case slatedstart in September 2013. However
opinion still remains divided on whether the pragems will have much impact on the
reconciliation and peace of the communities thatewgorst hit by the conflict. From the
statistics in Chapter 3, the opinion is split eyeiok those opposed and those | support of the
ICC prosecutions.

In relation to Rwanda, the respondents were ofvtee that perpetrators of violence
ought to have come from both sides of the warringugs i.e. from Hutus and Tutsi
communities however, the Hutus felt that they weeeng victimised by the Tutsis who are
running the government. This lends credence tofeéledéing of ‘victor's justice’ by those
facing trials, as they feel they are being victiedZor ‘losing the war’.

It is therefore correct to conclude based on tmdifig that, international criminal
justice process in post-conflict societies has wmigimal contribution on the process of
administration of justice
4.3 Perceptions on Domestic Criminal Justice Process

In domestic criminal justice, it is appreciated tthhere are various models of
domestic criminal justice being the national cowtsl the traditional mechanisms, among
East Africa states, every state has adopted its osaditional mechanisms as the
circumstances may require. Rwanda for example,r afie genocide, the government
established the Gacaca courts under the Organic, llawJganda various traditional
mechanisms have been adopted depending on the agtymfor example the Acholi
community adopted the Mato Oput, in Kenya among i@amajong community the
Akiriket Council of elders is commonly used. In aeg to national courts, majority of the

East Africa states inherited the common law systéfitigation and all of them share similar
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court system. In this paper | will analyze domestigninal justice in post-conflict East
Africa. Note that this analysis is in no systemat&nner.

Gahim&% argues in support of prosecution through natiauairts, he argues that
these local prosecutions ‘provide an important $ofmr rebuilding the domestic judiciary and
criminal justice system, establishing the courtsaasredible forum for the redress of
grievances in a non-violent manner'. Kfftposits that domestic courts can be more sensitive
to the nuances of local culture, and resulting slens ‘could be of greater and more
immediate symbolic force because verdicts woulddmelered by courts familiar to the local
community’. Teitef®® adds, these prosecutions are more likely to ohamdues among the
people because they are conducted closer to thplepgban the remote international
prosecutions.

4.3.1 Post-conflict Traditional Criminal Justice Mechanisms in East Africa

According to Ayisi Eric2®® traditional mechanisms serve a critical role ia filocess
of conflict resolution in every society. Due regattbuld therefore be given to traditional or
indigenous mechanisms in administration of justac@elp them carry on with their vital role
without compromising the general principles of itest Nagy argues that traditional criminal
justice offers the common persons an opportunitgdeess justice without much formality.
These mechanisms have been viewed as alternatifictoesolution mechanisms to the
national or formal mechanisms, they are quick hera®eve the national court off the
pressure while reducing congestion in nationalexiional centers. Mutisi Martif8° while

agreeing with Ayisi, opines that the traditional dhanisms are sensitive to the victims,

262 For instance see, Gahima Bansitional Justice in Rwanda: Accountability fsirocity, Rutledge 2013
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offenders and the community at large, given thatdiocess is anchored on the traditions of a
particular community as opposed to the formal cowrhich focuses on individuals as
opposed to the community, as such traditional maishas are viewed to focus much on
society healing and reconciliation. It is on thigsis that the research herein sought to
establish how the various communities have perdeie kind of traditional mechanism that
have been adopted or established by the various Adsa states and the finding is as
below.

4.3.2 The Mato Oput of Uganda

In Uganda, the study sought to establish how redgats perceive the traditional
Mato Oput and its effectiveness in administeringtipe for both the victims and the
perpetrators as well as bringing about reconadimtand peace. Questions were posed to
establish how the process is participatory, whetihedorings about justice and ensures
reconciliation and peace. According to the respotslm this study, 60% argue that the local
mechanism is more likely to deliver long-time pe#ttan the international mechanism. 80%
of the respondents support the traditional mechasisn the basis that it is home grown and
they understand the operations of such mechanisamyMf the respondents were of the view
that whichever the mechanism that is adopted by sfa¢e, meaningful and effective
engagement with the civil society is paramount ie success of the Northern Uganda
criminal justice.

Historically, respondents argue that ttraditiomdbrmal dispute resolution methods
were used by Uganda’s various communities to deljustice at the community level.
Among the Acholi community, 80% do agree that theditional method of integrating
returning members of the Lord’s Resistance Armyo imihe Northern Uganda Acholi
community has effectively yielded peaceful co-exise between the community and the

former rebel fighters. These responses were asmegs$in figure 4.4 below:
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Figure 4.4: Graph showing how different groups pereived the Mato Oput process in

terms of being participatory, just and enhancing reonciliation and peace
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From the study, research has established thatal@ional Acholi Mato Oput is a
practice exclusively practiced by the Acholi peopfeNorthern Uganda based on restorative
justice. The influential Acholi traditional leadeapposed the ICC indictment of the four
LRA top commanders, since they feared that thislevguolong the war. The process is
lauded as being both retributive and restorativecbdosters justice and reconciliation among
the worrying communities.

4.3.3 Domestic Transitional Justice in Burundi

In Burundi, According to 80% of the resdents,the peaceful transitional justice in
Burundi was largely successful due to the inteomati amnesty prohibition. The successful
negotiations between the UN and the Governmentuofiii were clearly impacted upon by
this prohibition. All the respondents were of thew that granting of amnesty in connection
with truth seeking processes was only viable opitioa situation of amnesty of crimes under
international law. The respondents also argued ttitiocal Burundi politically negotiated

power-sharing deal, was genuine hence the sustaipabce in Burundi. The respondents
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therefore argued that the local justice mechanisiman well for the community if done in a
genuine manner, hence more effective than thenat®nal justice systems.
4.3.4 The Gacaca Courts in Rwanda

According to the Rwandan government weBSitthe government held the position
that there can be “no reconciliation without justic Prosecution of perpetrators of the
Rwandan genocide began by use of national countsgber, due to the massiveness of the
people involved which was straining the judiciatgyn and the prisons within the state, the
local mechanism commonly referred to as Gacacaestblished as a complementary to the
national courts. With time, government institutibred the Gacaca courts by training the
judges and providing the necessary structures ¢ot@et that as many perpetrators and
victims as possible can access justice within artsimme. The Organic law on the
Organization of Prosecutions Constituting the Cema& genocide or Crimes against
humanity Committed since October 1990 providedlégal framework within which those
charged with different forms of war crimes coulddresecuted nationally.

The establishment of Gacaca courts and their estireant into the legal system of
Rwanda was also an initiative of the Rwandan Gavemnt with the help of the international
community. It was believed that this form of tramfital justice would play a crucial role in
enhancing reconciliation and lasting peace in thar wavaged villages of Rwanda.
Proponents of this system, like N&®fyargued that traditional mechanisms offer ordinary
persons greater involvement in and access to tiamai justice than that provided by remote,
formal institutions or technocratic reforms. It whaslieved that the confessions and truth
telling would have a therapeutic effect on theimest who would then be able to accept the

perpetrators back to the society and coexist viagmt.

27 hitp://www.gov.rw/government.genocidef.htadcessed on July 23, 2013
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According to Matsiko Pet& the challenge of reconciliation focuses on several
interrelated issues and attention has to be paitetguffering of individuals and of the nation
as a whole. Furthermore, Matsiko argued that théhtabout past atrocities had to be
established through the Gacaca Courts rather HealCTR. He went on to argue that, it was
very important that the basic human emotional ne#dastice, empowerment, security and
recognition were met in order for the Rwandan ggdie move forward from the genocide.
The fact that the court was based in Tanzania aitdim Rwanda made it difficult for
Rwandese to attend the trials or to receive prampts of its work during the trials sessions.
Matsiko went on to state, “until 2000 the offici@inguages of the ICTR were English and
French. Kinyarwanda, the native language of all Riese, was only accepted as the official
language for the court proceedings in 2000".

According to 90% of the respondents, the governtsenain objectives in adapting
gacaca courts for genocide hearings was to expéulite by using about 11,000 gacaca
courts instead of the then thirteen specializedtsaand by holding hearings near the places
where perpetrators, survivors, and witnesses tivestablish the truth about the genocide by
compiling a list of perpetrators, victims, and daes in every jurisdiction; and to reconcile
and promote unity among Rwandans by public ackndgvieent of guilt and innocence.
These aims represent a dramatic rethinking of timetfons of justice in a post-conflict
society, stressing community participation overalegrocedure and adding a degree of
restorative justice.

According to 98% of the respondents, the strongksnent in favor of gacaca was
the lack of an alternative. Neither the ICTR nar tbrmal justice system seemed capable of
providing the basis for justice or reconciliatian Rwanda. The formal justice system has

seriously compromised human rights standards, sscthe rights to a speedy trial and to

ZMatsiko Peter, First Secretary, Rwandan Embasggitya
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minimal conditions of detention. Hence, some aliéue is necessary. Gacaca’s reliance on
Rwandan cultural mechanisms of conflict manageradds to its appeal.

According to 97% of the respondents, the gacactemsysonstituted a radical break
with the domestic and international formal systemsdid remedy the slow pace of the
judicial practice; it also had the potential to atee significant benefits in terms of truth,
reconciliation, and even grassroots empowermergsdipotential benefits followed from the
central role played by local communities, as wslifiism the fact that the system involves
many more people and contains less time-consunuileg.rHowever, for precisely the same
reasons, gacaca results were also subject to uoaelé political, social, psychological, and
economic dynamics. The results are a potentiallygdeous. Then again, in a country like
Rwanda, there were no easy, cheap, or perfecicauodut

The speed at which the gacaca courts operatedeskartthe length of suffering
endured by those suspects awaiting trials. If nimr@ncial and political resources were put
into the gacaca process from the beginning, thenldvhave been a good chance that most
of the cases would have been judicially prosecwigdin the five to seven years from the
time the gacaca commenced. On a positive note, rafathe people interviewed stated that
the gacaca process has been helpful in mendingdbeds of the past. 10% of respondents
were of the view that gacaca courts violated tree ghocess.

4.3.5 Limitations of the Gacaca Court Process

Gacaca courts suffered a myriad of challenges dikg other post-conflict society
undergoing the transition process. The absenceuefifgd judges, absence of national
standards to measure justice and absence of seauring trial failed to provide an

environment where people can testify or attendhbaring without fear of reprisal. As a
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consequence of these factors, Mugabargued that, many people who might have attended
or gave credible information decided to stay awayfthe courts due to security reasons.

According to the respondents, gacaca courts weoeyptunded by the government
and had poor access across the country. Even dtirentrials, 30% of people interviewed
believed that some communities that live in inasit#s areas never got a chance to conduct
a gacaca trial because of the inaccessibility a$¢hareas. To the respondents, gacaca was the
best alternative to failing ICTR. They argued thataca court was a unique opportunity that
dispensed justice to both the victims, survivord #hose alleged of committing massacres,
crimes of war, crimes against humanity and so n@thgr violations done to thousands of
people during the 1994 genocide.

Furthermore, the respondents argued that gacacts dmd no resources to deal with
psychological and traumatic consequences that esdedyring the genocide era. They
argued that lack of professionals to counsel traineh witnesses, survivors and genocidaires
increased genocide experiences and memories. IlticaddSacaca courts proceeding had
potential risk of increasing ethnic tension andéthtbetween Tutsi and Hutus which could
have culminated into desire for vengeance andordtan especially during the gacaca trials.
However, this potential risk faded away as gacacats seemed to have encouraged healing
and reconciliation contrary to initial thoughts.

4.3.6 Other Interventions in Transitional Processn Rwanda

According to the respondents, President Paul Kagsargoned hundreds of genocide
prisoners who had confessed and asked for forgdgenfes noted in chapter three, Ndagiza
argued that, before they went back to their comtresjithey were taken to solidarity camps

for rehabilitation and taught how the new Rwandarages. In 1999, five years after the
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genocide, the government set up the National Uity Reconciliation Commission to work
towards reconciling the convicts and the victimswdéver, it was not until when President
Kagame passed a decree to set free at least 2Bd@ide who fall in the 2-4 categories of
genocide crimes. These categories cover those villed because they were forced to and
had since confessed. There are 18 solidarity caropstrywide, where these people went
through what is known as engando (rehabilitatioth sensitisation) before they return home.
About 12km east of Kigali is Kinyinya solidarity rgp, which played host to close to 1,000
pardoned genocide convicts.

In conclusion, according to the respondents, Rwarmddd not accept the limitation
of the Tribunal’s rationale to acts committed irridg the 1994 genocide. It cogently argued
that the acts committed in 1994 had not occurreshtsmeously but had been preceded by a
planning period, and that smaller-scale massa@dshcurred before 1994. It was told that,
under its Statute, the Tribunal’s jurisdiction waulot be limited in time in respect of any
person who had planned, instigated or otherwisedaahd abetted in the execution of any of
the crimes referred to in the Statute. Howevert #pproach required delicate proof of a
causal link between such acts, regarded as a féramiminal participation, and the 1994
genocide itself. Moreover, the crime of incitememtommit genocide, covered in Article 2,
paragraph 3 of the Statute, does not require awittk the subsequent commission of an act
of genocide but remains subject to the 1994 timmatli

The views of the Rwandan prosecutor on the inteynat community for investing
more money in the ICTR than in rebuilding the jualicystem in Rwanda are a crucial issue
among the local citizens. This can be comparetecamount that USAID planned to invest
in gacaca each year; less than $1 million, with#enillion the US had offered as a reward
for information leading to the arrest of a genocsispect indicted by the ICTR. This US

action seemed to have been like a public relateifisrt. They did nothing to stop the
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genocide, but later they tried to appear to bedstanup for Rwandans. A number of legal
experts and political analysts have echoed thegérsents, arguing that rebuilding Rwanda’s
domestic judicial system should have been giveorgyi over supporting the ICTR. Law
professor Jose Alvarez, for example, argues thatlé/ihternational tribunals need to be kept
as an option of last resort, good faith domestasecutions that encourage civil discussions
may better preserve collective memory and proméie mollification of victims, the
accountability of perpetrators, the national (amdreinternational) rule of law, and national
reconciliation.

Besides the ICTR and gacaca, Rwanda opted for aifispeonstitutional law to
institute proceedings and repress the genocide caimes against humanity committed
between 1 October 1990 and 31 December 1994.28ittlyslegal terms it did not need to
do this, because Rwanda could have directly appliednternational law defining genocide
and crimes against humanity. Although Rwanda hasemplicitly provided penalties for
those crimes, it could have invoked the dual imdent mechanism whereby the same act
(e.g. premeditated murder or genocide) is regardeda crime in both national and
international law but the penalty applied is the gmovided solely for the criminal offence
under domestic law. There is not yet a consensushendirect applicability of rules of
international law in domestic law.

The choice of a specific constitutional law remotleet ambiguity by repressing acts
punishable under the Penal Code which at the same donstitute crimes of genocide or
crimes against humanity. The acts committed mwesetore meet both those qualifications if
the law is to be applied. That requirement reflectoncern to avoid any criticism based on
retroactivity of the law. Genocide and crimes aghimumanity are defined by reference to

relevant international instruments. It is worth ingtthat the Rwandan legislators did not
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deem it expedient to mention resolution 955, wigohtains the most recent definition of
crimes against humanity.
4.4 The Role of National Courts in Fighting Impunity

National court, is one of the domestic forums fonftict resolution within a state,
national courts are anchored on a state legal frame both on substantive law and
procedural law. Contrary to traditional mechanisphgustice where justice is anchored on
cultural practices and traditions, proceedings ceotetl in an informal setting and more often
précised over by council of elders, national coarts formal, based on written law of the
land and presided over by judges. Majority of Bafsica states adopted the common law
judicial system initially practiced by the colonie§his system of litigation is a purely
adversarial system of litigation where the accuaset the accused present their case before
the judge for determination.

According to Gahim&'?in a post-conflict society, it has been argued the national
courts present the best forum for conflict resolutiin terms of investigations, prosecution
and punishment of the perpetrators of crime. Thidbecause; the process is seen to be
legitimate and enhances legitimacy and credibditya new and fragile government. In this
vein, Carsen StafAff argues that international criminal court is toe#isl on the basis that it
lacks the capacity to undertake investigationg asither has its independent police force to
undertake investigations nor effect arrests opeated criminals but it relies on individual
states to arrest and surrender suspects to ICQsetethe example of the ICC indictment of
Al Bashir, the president of Sudan who is accusedriofies against humanity at the ICC, the
court is entirely relying on the government of Sudand other State Parties to the Rome

Statute to arrest and surrender its own leaddred@C for prosecution.
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On the issue of traditional mechanism, it is argtieat it suffers from procedural
flows, it does not respect the principle of natyuatice and human rights, hence members of
the civil society argue that traditional mechanitiwugh quick, they violate the human rights
particularly of the accused.

Be that as it may, it is theoretically argued thational courts are the best forum for
conflict resolution. However, Carrdift argues that post-conflict national criminal justic
suffers great shortcomings on the basis that théfersfrom near breakdown of law and
order, insufficient professionalism, lack of paldl goodwill to punish perpetrators of crime,
massive displacement of people resulting to lackewaflence, to sufficiently prosecute
criminals, some of post-conflict societies alsoklgrofessionals to undertake such trials,
hence in Carroll's argument such processes do mg labout justice and reconciliation. In
fact, according to Nash, national prosecutions din@conciliation as the perpetrators see
their detainment and prosecution merely as a re$ldtsing the war and not necessarily as a
consequence of their actions in the conflict.

This study sought to establish the role of natioo@lirts in criminal justice in post-
conflict criminal justice. To establish how the geal public perceives the national court
processes and their impact on reconciliation andc@eprocess, a questionnaire was
distributed to respondents in Kenya Uganda and Reaargeting, victims, perpetrators and
civil society groups. The questionnaires were iisted equally among the target groups.

From the study, 60% of the respondents believapomet courts are not capable of
bringing about justice in a post-conflict societtye victims attribute this, to lack of witness
protection measures leading to witnesses beingtagitito testify in court, displacement of

people, poor investigations and too much politicérference in the judicial process was

274 See literature review page 2

105



also cited as some of the challenges faced bydhierral court. Majority of the perpetrator/

respondents felt that they face a lot of animosityle in court; they do not think the process
is fair. Of the 28 respondents, 20% feel thatamati courts can bring about justice, their
response mainly was attributable to the fact thatprocess is carried out within the society
and where truth comes out in court and punishmeatednout accordingly, there is a feeling
of relieve among the victims of crime and they abde to forget about the occurrence and
move on with life. 10% of the respondents did naderstand the process; they simply said
the court process is for the rich.

From this finding, it is established that natiopedsecutions in a post-conflict society
play a very minimal role in justice, peace and redation. From the research finding, it is
clear that justice before the national courts saffmany challenges hence not capable of
reconciling the communities and restore healthyietacrelationship contrary to Gahima’s
argument that prosecution before national courtearoes legitimacy and credibility of the
government of the day and brings about reconaliati

In Kenya for example, there is not much to repbxiw the efforts to prosecute the
perpetrators of the 2007/08 post election violdocally. Despite the reformed judiciary and
the enactment of the International Crimes Act, moich effort has been done to have the
perpetrators of lesser crimes during the confliospcuted in the national courts. The Kenyan
Chief Justice, Dr. Willy Mutungd® while commenting on judicial reforms in Kenya
announced that the judiciary is establishing thterlmational Crimes Division of the High
Court to deal with international crimes. The offioé the Director of Public prosecution
equally established the international crimes dorisicharged with the responsibility of

prosecuting internal crimes. Although these refoareslauded, it is reported that over 6,080

275 pr. Willy Mutunga, commenting on judicial reformehile addressing judges at an annual conference in
Mombasa in April, 2013. Published on daily natarApril, 2013
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case files that were forwarded to the ODPP forgrason, the DPP recommended closure of
the files for lack of sufficient evidenéé®

In Uganda, much of the post conflict criminal jastimechanisms were concentrated
in Northern Uganda, where the LRA rebels have wagadfor over 20 years. The Ugandan
government established the International Crimesisitin of the High Court commonly
referred to as the “War Crimes Division” to deattwihe human rights violations in Northern
Uganda; while referring the top leadership of LRAthe ICC; and through the traditional
Acholi Mato Oput, to administer justice to the maloyver cadre LRA fighters and re-
integrate them back to the community.

The ICD was meant to be a special court for thesgration of all the human rights
abuses locally. It was not a court establishedrasqrute the LRA soldiers alone. It was
meant to investigate all forms of war crimes byhbtite government soldiers and the LRA.
However from the statistics outlined in Chapteit & yet to do much in terms of prosecuting
the perpetrators of war in Uganda. There is sofdy one LRA soldier facing charges of war
crimes before the court, and none of the soldiemn fthe government side has as much as
been investigated. Through telephone conversatiamsl direct administration of
guestionnaires, the study sought to establishrtipact of the ICD to the peace process in
Northern Uganda.

On the question of how well the respondents knowugakhe International Crimes
Division and its role, majority indicated lack ofidwledge of this court and its work in the
Northern Uganda conflict. 16% indicated that theyow it very well, 24% have good
knowledge, 25% have fair knowledge, 20% have pomwkedge and 15% have very poor

knowledge. This is presented in figure 4.5 below:

?’® See pg 68
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Figure 4.5: Pie chart showing respondents’ knowledgof the ICD
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The research finding concludes that although l@igonal Crimes Division is a
homemade criminal justice institution legally matedhto deal with crimes against humanity,
very little is known about the existence of thertoln this vein, John Ndugut$&’ a criminal
lawyer and former Senior Assistant Police Commissicof Uganda associated the lack of
knowledge of the ICD to the fact that the court vwasely created to deal with LRA —
officials situate in Northern Uganda. Be that,tamay the general public in Uganda has very
little if not nothing to do with the ICD. Since itaception, the ICD has only handled one
prosecution so far, that of Thomas Kwoyelo.

The study also sought to establish whether theeprd®on of Thomas Kwoyelo
brought about reconciliation and peace in Northéganda? Out of the 40 respondents, only
8 respondents, representing 20% strongly agreddthig position, with 28% agreeing, 30%

Disagreeing and 22% strongly disagreeing. Thisesgnted in the graph 4.6 below.

"7 Face to Face Interview with John Ndugutse, Humight® lawyer and Former Senior Assistant
Commissioner of police, Republic of Uganda on 1§,22013
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Figure 4.6: Graph showing how respondents reactei the proposition that the

prosecution of Thomas Kwoyelo has brought about remciliation
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From the finding, it is clear that majority of thhespondents do not support the
proposition that the trial of Thomas Kwoyelo hasught about reconciliation within
Northern Uganda. In fact majority feel that Thonkagoyelo, just as the other LRA fighters
ought to have benefited from the Amnesty Provisimaler the country’s Amnesty Act of
20002"® Similarly prosecution before the ICD just like ethnational prosecutions suffers
from a myriad of challenges. From the study abogsearch established that LRA has since
migrated from Northern Uganda, therefore gatheevigence outside the country has proved
very difficulties especially when corporation froitine neighboring countries is not
forthcoming. Secondly, ICD is under staffed andemesourced which makes its work very

difficult.

278 After the Constitutional Court ruling, the ICD defed Kwoyelo's release to the DPP of Uganda and the
Amnesty Commission. Since then, a legal battledmsied relating to the process of issuing Kwoysetb an
amnesty certificate. Kwoyelo remains in prison drab still not received his amnesty certificate frtime
authorities. Sednitp://www.ucicc.org/index.php/icdibout - Kwoyelo; andhttp://www.acholitimes.com/index
php/perspectives/opinion/8-acholinews/947-col-kwoyssks-african-court-to-intervene-in-his-caseoillegal-
detention 71.
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4.5 Complementarily and Co-operation of Internatioral and Domestic Criminal Courts

Complemementarity is posited as a driving featureroninal justice regime. The
international criminal court is expected to actwhat is described as a complementary
relationship with domestic jurisdiction of individustates that are state parties to the Rome
Statute?’® It therefore follows that where domestic mechasismave failed to undertake
prosecutions in a post-conflict society, the judgidn of the international criminal court is
invoked. Roy S. Le®° observes that the international criminal court pements, but does
not supersede the national jurisdiction. Howevegspective of the national prerogative
there is need for co-operation particularly mutiegial assistance between the two criminal
processes to ensure and uphold human rights bietmationally and nationally.

The principle of complementarity is ably illustrdtérom the discussions above, in
case of Rwanda, it was clear that there was neatigtal collapse of the state, the state
machinery could not at the time undertake any gesthechanism, in fact the whole world
looked up to the United Nations for Interventiombe the establishment of the international
criminal court. In Uganda, it should be noted thiatas the first country to refer crimes
committed within its territorial borders to ICC 200423 This was after the government of
Uganda acknowledged the challenges it faced ineprdsng the high ranking LRA officials.
It is therefore evident that Uganda is one of ttamynAfrican countries that have co-operated
with the ICC.

In Kenya, the move by the International Criminalu@owas instigated by failure of

the government to locally prosecute perpetratonsafcrimes committed before, during and

after the 2007 general election. The Commissioringliry into Post Election Violence

2% gee The Preamble to the Rome Statute which kayshie International Criminal Courts Jurisdictigifl be
complementary to the National Jurisdiction. Then€iple is also captured under Article 17 of the RdBtatute.
20 Roy S. Lee,Introduction, in the International Criminal CourfThe making of Rome Statute: Issues,
Negotiations, Results 27 (Roy S. Lee ed., Kluwew laternational 2nd ed. 2002) pp. 25-89
211CC Press Release, President of Uganda referdisiiusoncerning the Lord's Resistance Army (LRAjHe
ICC, ICC-20040129-44. See http://www.icc-cpi.intfms/icc/
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(CIPEV) had recommended creation of a special m@bto prosecute crimes committed as a
result of the post-election violence, however,anye 2009, parliamentarians from a cross the
ODM and PNU divide united to defeat the specidumial bill?®? The ostensible argument
against the special tribunal was that no speciauial in Kenya could be trusted to deal
independently and impatrtially with the questionlegal accountability for the post-election
violence in Kenya. Meanwhile a report released lwy director of Public Prosecutions in
relation to PEV related cases concluded that tinxe no sufficient evidence to institute
prosecutions against the alleged offenders andekemmended closure of the fif&s.
Indeed, majority of PEV related murder cases therewprosecuted before the national courts
were dismissed for lack of evider®é.

The victims of the human rights abuses did not Haitk in the national court system,
equally there was no political will to prosecutelswffenders. Consequently, the ICC moved
in suo motto to undertake investigations and prosecutionefpgersons who bore highest
criminal responsibility. Kenya has equally collabied with the ICC in as far as the
indictment of the president of Sudan, His Excelledd Bashir is concerned, in the year
2012, the International Commission of Jurists (KamyChapter) moved the high court of
Kenya urging the court to issue arrest warrantdnajdhe Sudanese president who face
charges of crimes against humanity at the ICC. Higlke court ruled based on the constitution
that because international law forms part of theyem law, Kenya is obliged to respect the

warrants of arrest issued by the ICC against OinBashir and directed the attorney general

%2 gee the decision by Parliament on the Special ufigb in the Hansard

athttp://www.Parliament.go.ke/index.php.
23 See ODPP, Task force Report on 2007/2008 Posttiited/iolence released on 2August 2008.
Unreported. This report is accessible at the ODIiPaky. Nairobi
24 See judgement of the High Court in the case ofuikVs. Republic, Samuel Kirui was a police officer
attached to Kondele Police Post at the time of-plesition violence, he was accused of intentionsiigoting at
civiians who were protesting the outcome of theO2O0presidential elections. Can be accessed at
http://kenyalaw.org/CaseSearch/.
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and the minister for internal security to affece twarrant$®> Research therefore concurs
with Roy’s argument that the processes complemaah @ther as opposed to the general
perception that the international criminal couppestsedes the national courts.
4.6 Conclusion

From the analysis above, it is evident that no oriminal justice mechanism is
sufficient to guarantee transition in a post camnfliociety, with the victims and perpetrators
reconciling and living peacefully. It can however bafely concluded that a process that
actively involves the community members has a highecess rate of reconciliation than
processes that are far removed from the affectegdlpe

It is also safe to conclude that the internatiomaminal justice serves as a
complementary process to the domestic justice, fiimenresearch above it is clear that the
international criminal court has only exercisedjitssdiction where the individual state is
unable or has failed to undertake criminal proseauin the post-conflict society, or where
the situation is referred to the ICC by the induatistate. The international criminal court’s
presence in East Africa has arguably helped leeeriagprovement to criminal justice
systems with respect to adjudication, judicial refe. Therefore, even though the
international criminal court may not have impactedch on the administration of justice in
East Africa, it is evident that it has contributedh better justice system within the region.

The traditional approaches like Gacaca and Matot @eue found to have dealt with
more cases, and were applauded by both the viegtidsthe perpetrators enhancing not just
justice but reintegration of the perpetrators bckhe community. It is also clear from the
statistics that retribution tempered by ordersegfaration was more favored over the purely

retributive approach of the formal criminal justioe post conflict cases. Although, the

285 gee judgement of the High Court in favour of thpliation by the International Commission of Jisris
(ICJ)-Kenya to issue an arrest warrant againsstmdanese President at http://kenyalaw.org/Caset8earc
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concept of reparation is equally dependent on thieome of the prosecutions at both
international and domestic level.

From the analysis above, is evident that the quesif witness protection remains a
critical factor to the success or failure of criaifustice process, both internationally and
domestically, the safety and security of withesseximinal justice continues to be an issue
of concern, where witnesses are threatened whethkeor perceived threat leading to fear of
them appearing in court to testify, it definitelgrapromises the case before the court , in the
Kenyan situation, it has been established that mityajof the files could not be prosecuted for
lack of availability of witnesses, in Northern Ugkn it has been established that the
migrations by the LRA to the neighboring countries compromised the cases before the

ICD and the traditional mechanisms due to non atadity of witnesses.
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CHAPTER FIVE
SUMMARY OF FINDINGS AND CONCLUSIONS
5.1 Introduction
The researcher herein sought to compare and conir@snational and domestic
criminal justice in post conflict East Africa usingth Kenya, Uganda and Rwanda as case
studies. The specific objective of the study waggstablish the extent of which community
participation in post-conflict criminal justice affts peace and reconciliation. Secondly, the
research sought to evaluate factors that affeatesscor failure of international and domestic
criminal justice in post-conflict society. Transitial justice is critical for any society that has
gone through civil unrest. The paper looked atedédht approaches to justice — the retributive
criminal justice through international courts aridunals, justice through national courts, and
the more restorative traditional mechanisms. Theepaliscussed each of these different
mechanisms in reference to the East African Regimountries which have experienced
civil upheavals. The paper sought to do a comparathalysis of domestic and international
criminal justice mechanisms, with a view to esttblihe best approach in ending impunity
among the war leaders, restoring law and orderesmoduraging reconciliation and peaceful
coexistence among the previously warring commusiitie
It however drew some important lessons and anedofyom post conflict criminal
justice interventions further a field, for instanite Nuremberg trials and the International
Criminal Tribunal for Yugoslavia. The paper soughestablish how effective these criminal
justice mechanisms have been in ensuring recoticiliaand sustainable peace in the
communities recovering from violent politically tigated and in most cases ethnic based
wars. After such unrest, most societies suffer framomplete breakdown of the judicial
system and the rule of law. There exists a lonifnasity and suspicion between members of

the opposing ethnic or political groups. Therelgags a very high chance of recurrence of
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violence as opposing groups seek to retaliate amdnge for the lost lives and property.
There is therefore need for interventions, eitloerally or internationally in order to end the
culture of impunity.
5.2Summary of the Research Findings and Conclusions
In summary, six (6) conclusions have been drawmftbe research summed up as

follows: (i) International and domestic criminalsfice processes are complementary in
nature; (ii) Criminal Prosecutions in a post-casiflsociety upholds the rule of law and
enhances the community’s confidence in the govemirokthe day and its institutions; (iii)
Retributive justice, although a very important m@ess in post-conflict society, it must be
carried out simultaneously with Restorative Justicecess for reconciliation and sustainable
peace. (iv) Community participation in criminal flege processes legitimizes the criminal
justice process and reduces chances of conflictrrecce; (v) Mass movement of people
during and after the conflict limits their partiafpon in the criminal justice process; (vi)
Indigenous mechanisms of conflict resolution arelely and informally used by most
communities within East Africa region.
5.3 Key Findings and Conclusions

From the research above, various findings have desmmn. This section will discuss the
key findings of the study relating them findingsttwithe objectives of the study; and

thereafter various conclusions will be drawn onrgvinding.

5.3.1 Main Objective: To compare International anddomestic criminal justice in post-
conflict society.

This study had the main objective requiring theeagsh to compare international and
domestic criminal justice process in post-confiotiety. Research has established that each

of the two processes has its own strength andditioits, consequently none of them can
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stand on its own in a post-conflict society. Thigans that both the two processes have
strength and weaknesses and where one fails fon@gawhere the domestic process fails
the international criminal process steps in. On oter hand even though the international
court may take over cases, still it relies entirety the individual state to investigate cases
and even where necessary effect warrants of arrechavai®® Post-conflict literature
denotes that post-conflict societies suffer fromesal challenges for example lack of trust
among the citizen, total breakdown of law and qrddysfunctional judicial and
administrative institutions and as such the staa® mot have the capacity to prosecute the
perpetrators of crime during the war period. N&Shyhile commenting on the Rwandan
legal system noted that where a state has complietiédd to undertake the prosecution the
international criminal court does not necessaeketover the process but assists the affected
state to undertake the process.

Theoretically, international criminal court juristiobnally complements the national
courts where the later is unable or unwilling t@g®cute perpetrators of war crime. By
complementing each other, it means that the twocgs®es support each other for example
the international criminal court can help re-esshbthe criminal justice in a post-conflict
state either financially or otherwise. Occasionathe international court provides judges to
preside over cases within a particular state. Hl$® clear that none of them can alone be
effective in enhancing justice in post conflict dg. Criminal justice operates on the precept
that removal of perpetrators of human rights abusies likelihood of retaliation by the
victims diminishes whistle the incentives for theanleaders to cooperate with other ethnic

communities and the international community incesas

286 gee literature review page 4
%7 See literature review on page 2
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Perpetrators of heinous crimes must be prosecutddganished as a way of ending
impunity. However, under the Rome Statute, therir@gonal criminal court operates on the
principle of complementarily, the international aoomity only steps in where the national
government has failed to effectively deal with ghenishment of the perpetrators of war
crimes and crimes against humanity commonly coneahitturing conflict. Even so, the lack
of capacity to prosecute every person involvedhim ¢onflict means that the international
interventions only go for the key perpetrators, mhyathe leaders of the warring groups. This
usually leaves a big group of soldiers who werengctinder instructions of these leaders,
who should also be punished for their acts. Suokguutions are normally undertaken by the
domestic courts. It is at this stage that the magonal criminal justice mechanisms come in
to complement the domestic criminal justice system.

On the other hand national institutions may noteh#ive capacity and necessary
political will to deal with the senior perpetratasé crimes against humanity, but they can
ably handle the lesser offenders. Collier, P, Heeff® argues that in a post-conflict society,
there exists deep rooted suspicion among the comynand if this suspicion is not well
handled, it leads to eruption of conflict. Domestriminal justice may take the form of
formal judicial prosecutions or the traditional goeninantly restorative mechanisms. Formal
courts administer retributive justice that is ainagyunishing the offenders and deterrence of
the rest from such crimes in future. Brdargues that this kind of mechanism lack of
proper police investigation like was the case imy& a breakdown of the legal institutions
like was the case in Rwanda, forceful eviction iotitns and massive displacement; and lack

of political goodwill by the governments of the dainders the criminal justice process.

28 gee [iterature review page 6
29 See literature review page 7
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In terms of the legislative framework, researdatesshed that many countries do not
have a legal framework on international crimes vmes against humanity as stipulated
under the Rome Statute. For instance at the tintkeo2007/2008 post- election violence in
Kenya, the country had not domesticated the Roratut®{ till January 2009, when Kenya
enacted the International Crimes Act which agaimld¢danot apply retrospectively or in
respect of crimes committed before the existencéhefICA. Further, the breakdown of
judicial infrastructure and lack of manpower, adlvas lack of political goodwill from the
government of the day also derails any effortddoal realization of retributive justice. This
was the case in Rwanda, where many judges and tavina either been killed or were
living in exile.

In further comparison of international and domestieminal justice, research
extended to traditional or indigenous mechanismmadifional criminal justice mechanisms
like the Gacaca courts in Rwanda and the Acholiavi@put in northern Uganda combine
both retributive and restorative justice systembeyl are more concerned with truth,
compensation for loss, forgiveness and reconaimtbetween the perpetrators and the
victims. They are informal and do not follow striates of legal procedure, facing challenges
of going contrary to human rights principles. Gacaourts were instrumental in bringing
justice to many lesser offenders of the Rwanda gdeaand helped lessen the pressure from
the national courts. Being set in the traditionamemunities and involving the victims
actively in the prosecutions, they helped in theoreiliation process as the victims had an
opportunity to confront their persecutors in trigling sessions that generated a sense of
justice.

These informal traditional approaches to crimingitice however face the challenge
of lack of strong punitive mechanisms that can lugfer a repeat of similar violence. There

were also cases of some perpetrators fearing tat athong doing for fear of retaliation, and
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where they had committed crimes against theirixgsat This was especially common in the
Mato Oput ritual where soldiers who had been almtliess child soldiers and forced to kill
their own relatives, and were later seeking to dirtegrated back to the community. Mato
Oput also faced the challenge of only affectingAletoli yet it was not only this community

that suffered in the over 20 year war waged byLfRA.

According to Eric Ayisi®™ traditional justice mechanisms denotes that, afsarh
traditional or indigenous mechanisms helping easssnre from the national courts and even
offloading prison authorities, they have, over ylears emerged as a significant addition to
the other range of mechanisms that post-confliciesies with gross violations of human
rights also serve as alternative criminal procegte national court process. In assessing the
various models of criminal justice in post-conflieast Africa, it emerges that justice before
the traditional mechanisms is quick, mets punishnecemmensurate to the crime; and not
strict on procedural matters. The later consunies@t time in the national and international
justice systems. From a theoretical perspectiveetmechanisms reduce the workload in the
national and international processes like it wgseeienced in the Gacaca courts. From the
research finding, justice before the traditionalchamism appears to be satisfying and
acceptable by the victims, the perpetrators and ¢éve community at large because of the
wider participation by the community. The consequeaf this acceptability of the process is
that it legitimizes the process and reduces chaoicé® society reverting back to conflict.

In conclusion, it is evident that although attentin terms of criminal justice has
shifted from the age old traditional mechanismsafflict resolution to formal courts and
international mechanisms, the society should nee Isight of the important role these
mechanisms play in post-conflict criminal justiceogess. Therefore due regard must be

given to such informal mechanisms for administerfjustice or settling disputes to ensure

290 5ee page 28
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there is continuity with their role with comprommgi the international standards and the
municipal law.
5.3.2 Specific Objective 1: To describe the interriinal and domestic criminal justice in
post-conflict East Africa

This objective of the study was intended at und@rtpan in-depth description of
criminal justice mechanisms; while explaining hasterant criminal justice processes is in
post-conflict society. Research has shown thatiinperative to undertake criminal justice in
post-conflict societies; and where the individualtes fails or is unable, then it is incumbent
upon the international community to do so withiewto bring to account the perpetrators of
crimes. In Orentlicher, Diana’$’view, she underscores that where there is rulekbrga
then the perpetrators of such rule breaking mustumeshed for the crimes committed during
conflict; because failure to do so encourages intpufurther, removal of such perpetrators
of human rights abusers reduces the likelihood etéliation by the victims. From a
theoretical perspective, non punishment of perpasawill encourage impunity because
punishment acts as deterrence to those who do pihbmalanning to do the same thing, out
of fear, they desist. Hypothetically, ensuring thlladse who commit crimes are punished
means there is a decrease in societal instabllhis implies that in the event that the state
fails for whatever reason there must be anothaarotg ensure punishment. In the event that
justice is carried out, it implies that in the lotegm the community returns to normalcy and
societal peace is restored.

Criminal justice mechanisms are meant to handlep#rpetrators of heinous crimes
that were committed during the time of conflict.obeding to Akhavai?? criminal justice

ensures protection of the rule of law rather tham wse of violence to resolve communal

21 gee Literature Review Page 12
292 See Literature Review Page 4
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differences. They are efforts meant to help thaespdransit from a failed state to one of

democracy, rule of law and peace. There are widging options available, to the

transitional governments and the international comity assisting them, to tackle these
crimes — not only a dichotomy of punish or forgiaed local ownership of these processes is
paramount.

Criminal justice mechanisms may take a number aim$o that include the
international criminal court, international tribusiaspecial courts, truth commissions, local
courts and traditional methods of justice. This ggapas established that none of these
mechanisms can solely be able to bring about réitatian and peace in a post conflict
society. The study established that where effedtaesitional justice takes place then there is
a likelihood that the society will return to normmyl democratic ideals are promoted and the
state recovers from a failed state.

5.3.3 Specific Objective 11: To establish the exteaf which community participation in
post-conflict criminal justice impacts on the succes or
failure of the outcome

Under this objective, the researcher acknowledpatl there are various factors that
affect the success or failure of criminal justicgstems. One of these factors being
community participation in the criminal justice.i@mal Justice process is based on the
believe that communities and individuals are ultehathe important stakeholders in the
process aimed at discouraging impunity. It is figlargued that for any post-conflict society
to attain sustainable peace, it is important thakeholders are involved in an all-inclusive
bottom-up approach to peace-building. However, esincany post-conflict societies are
always deeply divided, have populations that aspisious, lack of law and order, lack basic
judicial infrastructure and manpower and the paditiwill, there is usually difficulty in

undertaking a smooth peace-building process. Thist®n renders it, one of the critical
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limbs for peace-building, but also complex and igtusin spite of all this, it is imperative
that the justice process is adhered to.

MobbekK®® alludes to the fact that the main objective dhamal justice is to restore
confidence in the establishment of a new, demacrafiime capable of ensuring that people
forget about the former regime and the atrocit@amitted in the past and at the same time it
legitimises governments, and restores confidencthefpeople in the rule of law and the
institutions. This finding affirms the hypothesisat increased community participation
reduces societal instability. Theoretically, criairprosecutions in a post-conflict society
uphold the rule of law and enhance the commundagisfidence in the government of the day
and the institutions.

MobekK®* further denotes that the level of acceptance egitirhacy of any criminal
justice process depends on the extent of commuintplvement. It is argued that
international criminal courts are far removed froaommunity hence there is either limited or
no community participation in the process. Commumarticipation, Patricia Lundy and
Mark McGoverr?®® argue that traditional mechanisms allow the vdroen below to be
heard, facilitating any transitional justice pracdse gain the necessary legitimacy which
ultimately enhances reconciliation and peace. MeFbrodof®® argues that majority of
communities in East Africa either have no idea awéh very little information about
international criminal justice. One of the maingeas advanced by TheoddY is that the
international criminal institutions do not operatesitu; hence the process is removed from
the community. In relation to domestic justice, retleough the proceedings are held in situ,

literature denotes that the process suffers tochnegalese i.e. strict rules of procedure and

293 gee Literature Review Page 20
29% |bid

295 See Literature Review Page 19
%€ gee Literature Review Page 15
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evidence which essentially excludes the very peaple suffered due to crime. In summary,
both international and domestic processes allowy vetinimal participation by the
community. The consequence of reduced communitiicgaation is that the community is
likely to reject the outcome of the process antkeggtimacy is also questioned.

This essentially means that an increase in commuygatticipation in national and
international post-conflict criminal justice prosdacreases legitimacy of the outcome hence
reduces societal instability. Further it is cle@mnfi the study that one of the factors that affect
the success or failure of international and dornestiminal in post-conflict society is
community participation. Consequently; and in foliént of the objective above, it is evident
that whatever transitional justice process underdy a post-conflict society, a participatory
approach must be adopted in order to realise leng-tsustainable peace as opposed to
adopting a process which excludes victims of crime.

5.3.4 Specific Objective 111: To evaluate the fagtthat affect success or failure of
international and domestic criminal justice in postconflict society

Under this objective, research has establishedlieat are various factors that affect
the success or failure of criminal justice in posidlict society. One such a factor is mass
movement of people during conflict which undermitigssir participation in the investigation
and prosecution of the criminal cases in a posthobrsociety. For example in the Kenyan
case, it was established that over 6,080 casevidge opened against the perpetrators of the
2007/08 post election violence, the researchebksitie@d that only 94 of these cases were
prosecuted and resulted into convictions, only 2daucases were successfully prosecuted,
3 robbery with violence cases and others were gémdfences>® Majority of the cases
could not be prosecuted due to due to ‘lack oficieffit evidence’. All the other cases were

dropped by the Office of the Director of Public &eoution, frustrating all hope of

298 See page 68
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prosecution of the many who were involved in th@lemce and leaving it only to the ICC to
prosecute the three indictees now facing chargesimies against humanity at the Hague. It
was established from the DPP’s PEV report thathat lieight of the PEV, many people
relocated from their homes and could not be foundestify or record their statements.
Although the failure to prosecute the cases has la&ibuted to poor investigations, a
perusal of the PEV related files discloses thahajority of the cases the complainant’s could
not be traced.

The other factor established from the researchaschoice or the justice process by
the post-conflict society. As discussed early is fraper, there are two forms of justice in a
post-conflict society, these includes: Retributisad Restorative justice. Research has
established that retributive justice, although ayvenportant process in a post-conflict
society, it must be carried out simultaneously wihktorative justice for reconciliation and
sustainable peace to be realised. Literature derthi@t justice, which is retributive and
reconciliation, which is restorative are like twides of the same coin, and in transitional
justice, there is always a trade-off. According Robert Jacksofihe observed that
punishment alone is not sufficient to deter war gess particularly if they feel that the
chances of defeat are minimal. This means thasitianal justice is both retributive and
restorative. Theoretically, individual punishmeatwar criminals where war is lost is not
sufficient deterrence to the individual or the growf individuals where there are
opportunities for a re-insurgence. Hypotheticallstablishing individual guilt during
criminal trials in post-conflict society followedybpunishment of individuals does not

necessarily lead to reconciliation and stability.

29 See page 76
300 justice Robert Jackson, Opening statement to Nagmgriribunal, the trial of German Major War Crimis,
the International Military Tribunal at Nurember@4b
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As relates to retributive versus restorative jestsystems, a purely retributive
mechanism may seek to punish the perpetrators @ter dhem and others from ever
engaging in acts of war in future, however it ig Baough to bring about reconciliation
between the previously warring factions, which msimportant element of peace. Without
proper reconciliation, there is always the likebdoof retaliatory attacks at some point in
future.

Retribution may also not work as a deterrent initaagon where those being
incarcerated feel that they are being ‘punished’abse they lost the war, and not because
they committed crimes. Retributive justice, espéciavhen spearheaded by the new
government in place will most likely target the petrators from the opposing political side,
creating a sense of ‘victor’'s justice’ that doe$ goarantee true reconciliation. These were
the sentiments among those who faced prosecuti®wianda after the 1994 genocide. The
Rwandan government, through the Organic Law, sot@ptrosecute the perpetrators of the
genocide, but many of them were from the Hutu sinrviews with some of these people
showed that they felt ‘victimized’ rather than fagijustice.

The victims on the other hand also feel that a lguetributive justice, while it will
ensure the perpetrators imprisoned or facing sother @unishment, does not do much in
restoring them to their original position. Many thiem favour a mechanism that includes
compensation for lost loved ones, lost limbs angperty, something, a purely retributive
justice mechanism does not grant.

A purely restorative justice approach on the otend has been challenged for its
failure to punish perpetrators of crimes, and tfogeenot being deterrent enough. It is too
lenient to the perpetrators and yet many victimseagthat it is not possible to fully
compensate a victim who has lost loved ones. Ré&par&annot return the dead and

therefore restorative justice may not be necegsafikctive in bringing about a feeling that
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justice has been done. The two systems are mesitie# when they complement each other
and not when they are used in isolation.

It has therefore been established that there areugafactors affecting the failure or
success of criminal justice in post-conflict sogjétvo of such factors were established being
(i) community participation; and (ii) the choice tbie transitional justice mechanism. It has
also been established that transitional justiceulshinvolve both retribution for crimes
committed and restoration to the victims who s@tkloss in the war. While retribution will
ensure punishment for the perpetrators and detaréom such acts in future, restoration
will help soothe the victims for what they sufferadd therefore encourage reconciliation,
forgiveness, acceptance of the perpetrators backotiety, and sustainable peace in the
society.

5.4 Conclusion

One of the objectives of this research was to &stathe extent of which community
participation in post-conflict criminal justice affts the success or failure of the process. The
study findings confirm both negative and positiygdtheses. This means that post-conflict
criminal justice is a critical process in post-dantftransition. As noted by Hartzell, Caroline
and Mathew Hoddi&”* by removing the perpetrators of crime and humghtsi abusers from
the society, prosecuting and punishing them uptabshing of their guilt, is a very critical
process both to the victims and the society atlafgirthermore, such punishments serve as a
deterrent to them and all others who plan to inedlvemselves in crime. However, while
undertaking such prosecutions either nationally i@ernationally, involvement of the
community is paramount. It is important that thegle affected either directly or indirectly

by the crime are part and parcel of the processeMhctims of crime open up in court or

301

See Page 36
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tribunal and tell their story, there is a feelinigsatisfaction from such victims, their pain is
eased and more often they are ready to forgiveemnbrace one another as before. Apart
from being heard in court, such victims ought tocbenpensated for their loss as a measure
of enhancing reconciliation and sustainable peace.

However, where the community is not involved in firecess, chances of accepting
the outcome of the process are very minimal. Irhsaaccase there is always a feeling of
betrayal by the government and its institutionsn€gmuently, the very legitimacy of the
government is compromised, chances of acceptingtit@ome of the process diminish and
there is a likelihood of recurrence of conflict benncreasing chances of societal instability.

In respect to comparison of the international aniamhijustice and the domestic
criminal justice and their impact on post-conflptace and reconciliation, the results were
rather weak and insignificant, with the exceptidrtraditional mechanisms of post-conflict
resolution that has a strong and significant eféecsocietal peace and stability after conflict.
Further, the complementarity relationship betwdsn tivo processes has helped the region
realise major developments in the criminal justsystem, including legislative reforms,
judicial and other institutional reforms.

5.5 Recommendations

This study was necessitated by the need to edtatilis level of which community
participation in criminal justice process affeceape and reconciliation. The study was also
intended to evaluate some of the factors that affecsuccess or failure of criminal justice in
a post-conflict society. The research was premigaedthe presumption that there is a
relationship between community participation imanal justice process and societal peace
and reconciliation. Various findings were derivednh the study; and conclusions drawn as

stated in chapter 4 and 5 of the study. From thiisdings and conclusions two
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recommendations are derived: (i) Policy Recommeodst and (i) Academic

Recommendations.

5.5.1 Academic Recommendations

At the commencement of this study, the researcleno highlighted the gap in
literature which necessitated this research, havingertaken the research albeit, the
challenges | concluded that indeed there is a chetationship between community
participation in post-conflict criminal justice ap@éace and reconciliation. However, due to
limitations in time, resources and limited dataikde particularly on the Kenyan case, the
study could not ascertain the specific mechanishad tan be put in place to ensure
maximum community participation. With more peopleveloping interest in the study of
International Conflict Management and with moreadaécoming available on post-conflict
societies for example, Kenya, Sudan, and Ugandao#mer international trouble spots, a
comprehensive research need to be undertaken®subject. Such investigations should be
able to yield more rigorous results which may reguhe legislature to amend the relevant
legal framework. The analytical results in this @aphould open up for new questions and

more research to be done.

5.5.2 Policy Recommendations

This section will state and explain some of poliegommendations that are drawn based on

the findings of the study.

5.5.2 Multi-faceted approach
Post conflict states desiring post-conflict crimingstice should not restrict
themselves to only one or two approaches to tiansit justice, but rather make use of the

various available criminal justice mechanisms iralihg with justice, reconciliation and
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restoration of the rule of law. Where both interoadl and domestic criminal justice is
applied, the government and the community at largest ensure that the two processes

complement each hence the need for corporation.

5.5.3 Proposed Government Initiatives

For whatever mechanisms, there is need for pdlitwél on the part of the
government to be able to support the process asdrenits successolitical will by
government will ensure proper investigation andspoution of crimes committed during the
violenceand support development and implementation of raste justice programmes of

post conflict victims through:

a. Compensation of victims for lost property

b. Restoration of land and any other identifiable proyin the hands of non-owners

c. Medical and psycho-social support programmes tgehsho suffered physical and
psychological injuries in the conflict

d. Non-discrimination when dealing with perpetratansl @ooperation with international

criminal justice agencies like the ICC and ICTR

5.5.4 Enhancement of Capacity of Traditional Mechaisms

In relation to traditional justice mechanisms iirigortant that states enact enabling
laws to institutionalize the processes and giventlegal mandate. Further such institutions
require financial and material support to the tostons implementing the traditional justice
mechanisms and finally ensuring the implementadiod enforcement of the orders issued by
the traditional courts against the perpetrators.

5.5.5 Bottom-up Approach
Public participation in post-conflict legitimiseBet process and reduces chances of

societal relapse, consequently while undertaking fmocess, it is important that the
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government ensures, the active involvement of asynaf the victims affected by the

violence, in the transitional justice processess thn be done through:

d)

Public awareness campaigns on the criminal jugtiogrammes

Regular information to the affected people of thegpess of the investigations and
prosecutions

Inclusion of compensation orders in retributivengrial justice programmes where it
is proved that the perpetrators caused loss of, liifiébor property

Inclusion of restoration orders where it is prowbdt perpetrators are holding the

property of the victims.
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APPENDICES

Appendix 1: Questionnaire on Criminal Justice in pat conflict Rwanda.

UNIVERSITY OF NAIROBI
INSTITUTE OF DIPLOMACY AND INTERNATIONAL STUDIES

Good morning/ afternoon, my name is Mary Wang'elMaster’s of Arts in International
Conflict Management student at University of Nairolnstitute of Diplomacy and
International Studies. | am currently undertakiegearch on Criminal Justice Processes in
Post- Conflict East Africa, as a requirement fa #ward of the Master Degree. Due to your
personal and professional experience in this faflétudy, | have selected you to provide
relevant information to the study by filling the egtionnaire attached herewith and revert.
The information you give in response to these dolestand statement will be held in

confidence and not used for any other purpose #&oantthe academic purpose.

SECTION A: GENERAL INFORMATION

1. Personal Characteristics. (Please tick the answe

Gender

Male [ ] Female[ ] Trans-gendd_ ]

Education

Primary[ | Secondary | Universii_]  None of the above[ ]
Age

20-30[ ] 31-4d_] 41-5(] 51 andabove [ ]

Religion

Christian [ ] Muslim [ ] Any oth8pecify-----------
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1. Organization

a. Name of the institution/work department ...........c.oooiii i e
b. Geographical location of the institution/wWork Sbati................coeveveiiieiiiinnnennn.
C. Position at the INStIULION ....... ... e e s

d. Number of years WOrking ..........c.oooiiii i e e e e

SECTION B: PERCEPTIONS ON INTERNATIONAL CRIMINAL JUSTICE

i.  International Criminal Justice In Post-Conflict &g
On average, how do you rate your understandingntafrnational criminal justice
mechanism?
Very good[ ] Good knowledgel |  fair knowledge [ ]  know nothing at al ]
ii. International Criminal Justice and the Adminiswatbf Justice.
International criminal justice is relevant in enbisng the delivery of justice in post-
conflict East Africa?
Strongly Relevar{ ] Relevd | Do not know[ ] Irrelevant_|
iii.  International Criminal Justice And Reconciliation
International criminal justice in post conflict ety brings about reconciliation of the

previously warring communities.

Strongly Agred_ | Agre[ ] sBgree[ ] Strongly disag[__}

SECTION C: PUBLIC PERCEPTION OF DOMESTIC CRIMINAL J USTICE

1. Traditional criminal justice mechanisms in post-cofflict society.
(i) Traditional criminal justice mechanisms in postfioh society involve the

community at all stages of the proceedings
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(a) Civil Society;

Strongly Agree[ ] Agre[ ]  satiree [ ]
(b) Victims;
Strongly Agreq ] Agrg ] disagreq ]

(c) Perpetrators

Strongly Agreq ] Agreg | disagreq |

strongly disag ]

strongly disag[p

strongly disad”_

(i) Traditional criminal justice has succeedecdbimging about justice in post-conflict East

Africa?
a. Civil Society;

Strongly Agree[ ]

Agre[ ]  saliree [ ]

b. Victims;

Strongly Agreq ] Agreq | satliree [ ]

c. Perpetrators

Strongly Agreq ] Agre[ ]  satiree [ ]

strongly disag ]

strongly disag ]

strongly disag ]

(ii) Traditional criminal justice in post conflict sotfehas succeeded in bringing about

reconciliation of the previously warring commundgtie

a. Civil Society;

Strongly Agree[ ] Agre[ ]  saliree [ ]
b. Victims;
Strongly Agreq ] Agrg ] disagreq ]

c. Perpetrators

Strongly Agreq ] Agre( ] isajree[ ]

strongly disag ]

strongly disad” e

strongly disag[_}

2. Justice Through National Courts In Post-Conflict East Africa

(i) National Courts are the most suited criminal justicechanism in post-conflict

criminal justice
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Strongly Agre[ ] Agr{] isatyree [ ] strongly disagrg ]

(ii) Post-conflict criminal prosecution enhances peackraconciliation.
Strongly Agre[] agre{_] disagree [ ] strongly disag[ "}
(iiPost-conflict criminal prosecution providesfarum where the public participates in

the process.

Strongly Agre[ ] Agrg ] disagree [ ] strongly disagrg |

SECTION D: COMPLEMENTARITY AND CO-OPERATION OF INTE RNATIONAL
AND DOMESTIC COURTS

(i) There is a correlation between domestic and intemmal criminal justice in post-
conflict society.

Strongly Agree[ |  Agred | disagree[ | strongly disag ]

(i) Do you agree to the proposition that where Natidalirts have failed to undertake
prosecutions in a post-conflict society, then tinéernational Court ought to
intervene?

Strongly Agre{ ] Agre{ ] disagree[ ] strongly disag( "}
(ilDo you agree to the preposition that statestrao-operate with the ICC during the

pendency of criminal trials before the internatioc@urt?

Strongly Agree[ ] Agree[ ] disagrg |  strongly disagre{ ]

Any other information on Criminal Justice in post conflict East Africa will be
appreciated.

THANK YOU FOR TAKING YOUR TIME!
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Appendix 2: Questionnaire Forwarding Note

Dear Sir/Madam,

| am a student at the University of Nairobi, Ing#t of Diplomacy and International studies,
undertaking a Masters of Arts Degree in Internaio@onflict Management. My research
study is to undertake a Comparative Study of Iatomal and Domestic Criminal Justice in
Post- Conflict East Africa, as a requirement fag Hward of the Master Degree. As a key
player in the field of criminal justice in post-dbet societies, this is to request you to kindly
fill the questionnaire attached herewith and revEme responses shall be treated with utmost
confidentiality.

Should you require further clarifications or detado not hesitate to let me know.
Please let me know when you have done so.

Thank you,

Mary Wang'ele
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