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ABSTRACT

The study sought to analyze the challenges facifextere implementation of border
management policies in Kenya. In particular thedgtsought to achieve the following
specific objective: To determine the impact of egmey global trends on border
management and implementation of border policiesKkenya. From the literature
reviewed, there was a need to evaluate the keyeclygs that face the leading border
management agency in Kenya. The areas investigatesl emigration and immigration,
regional integration and information technology.eT$tudy adopted a survey research
method to collect information during a highly stured interview. The study relied on
primary data which was collected using questiomsaithat were administered to
immigration officers and administrative officerstinn the Department of Immigration
and data analyzed qualitatively. The findings @& tesearch show that challenges exist in
the effective implementation of border policies gwdcedures. Emerging trends in the
globe were seen as major determinants and cha#ietiogeffective border management.
To a large extent, integration as a trend has imp@dt on border management as well as
migration. Information Technology has had positivgact on effective management of
border policies.
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CHAPTER ONE
INTRODUCTION TO THE STUDY

1.1 Introduction

Towards the end of the ®@entury, globalization increased the complexityrznaging
borders. The international community has witnesbedentrenchment and tightening of
border controls triggered largely by cross bordenes and globalization of organized
crime syndicates. In the last two decades, movesnenfhtpeople and goods have
tremendously increased, calling for the adaptatioih immigration and border
management structures to better and more effigiendnage people flows and trade. As
a consequence, states have been and still areontedr with a common challenge:
facilitate movement of legitimate people and gowatiile maintaining secure borders, to

ensure the right balance between open, but attie s$me controlled borders.

Borders exist to define and emphasize differethhetween states, peoples and different
concepts of political, economic and social ordenon€zpts such as “borderlands,”
“‘economic integration,” and indeed, the “free fl@# low-risk people and goods” for
purposes of mutual benefit emphasize the simidaritind complementarities between (or
among) nations and between the communities, indalgdland other societal interests of

which they are composéd.

Border management includes the procedures apmig@egrnsons and objects crossing the

border to ensure they comply with laws. It also nsedow different agencies are

! Geoffrey Harle)n Search of Effective Border Manageme®anadian International Council, 2009.
1



organized and how they fit into a unified conceft bmrder managemeft.The
turbulences of the world politics (internationalateons) either stabilizes or destabilizes
international borders. The state and its bordempames an important factor in
international relationd Boundary studies are still in the process of dgwelent and their
theorization as well as practical meaning for stateemphasized by researches. The
border, if on land, separates two countries. Cngsshe border means that persons,
vehicles, and goods must comply with the laws eféRit country and the entry country.
Borders usually, but not always, correspond to gggaigjcal separation. They may also be
drawn or redrawn along ethnic lines or zones omeaac influence. The principle of

border delineation notably affects border operatfon

1.2 Background to the Study

Border management may bkefined as all legal and administrative effortsoseseign
state undertakes to secure, safeguard and enham®vereignty, security, safety and
integrity of its territory. Border management tHere is key to any national migration
policy. In this regard, the Office of the Presidehtough a circular number 1/2008
designated the Department of Immigration the adeaé Agency at Immigration Control

Border Posts.

2 McLinden, Gerald Fanta, Enrique Widdowson, DayMjorld Bank Publications, Herndph/SA, 2010.
3Anna Moraczewskalhe Changing Interpretation Of Border Functiondrternational RelationsRevista
Romari de Geografie PoliticYear XllI, no. 2, November 2010, pp. 329-340, Adtino. 122111-202.
* McLinden, Gerald Fanta, Enrique Widdowson, Dayid/orld Bank PublicationHerndon, USA, 2010.
® Kenya National Migration Policy, 2013.
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For the purpose of this paper the term “manageroéitorders” is understood as the
processes and procedures associated with bordeks;hehich take place at authorized
crossing points, including airports, and bordewsillance, which is carried out on the
so-called green (land) borders between authorizegsing points as well as along the
blue (sea) borders. This definition is largely g8@mme as given by Hills, who however

does not include sea bordé&rat sea the border is the limit of territorial wege

Border Control is the effort to restrict territdraccess and has been a core state acfivity.
All states monopolize the right to determine whd arhat is granted legitimate territorial
acces$. This is an attempt to practice territorial sovgney by states. This is done by
adopting policies and enacting laws that requitermational travelers to pass through
official ports of entry’ Borders exist to control the movement of peoplé ahphysical

goods.

Management of borders and movements of people aondsghas long been a major
political, economic and security issue. A combioatof globalization and technological
advancement has made the mass migration of peoglg@ods easier and quicker. The
economic downturn continues to afflict many cowsriagain encouraging migration,
with the chance that the migrants will include anais and other high risk individuals.

Crimes of terror frequently have a cross-borderetision. As such, borders are an ever

® Hills, A., ‘The rationalities of European Border Securit§5 European Border Security 1 (1996), 69

" Malcom AndersonFrontiers, Territory and state formation in the Madd World Cambridge: Polity,
1996.

8 Samuel P. Huntingtori,Transnational Organizations in World PoliticsyVorld Politics, Vol. 25, No. 3
(April 1973), pp. 333-368.

° Rey Kolowski, The Evolution of Border Control As A Mechanism Rrevllegal Migration, Migration
Policy Institute, 2011.
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more important part of the wider challenge of maimng public security but ‘policing’

them raises ever-greater challenges.

Border management is a multi-faceted activity reggi distinct forces with different

backgrounds, skills and training. Consequentlyhwitview to enhance border efficiency
and security the policy advocates for the involvetra all border stakeholders and the
strengthening of border management committeesabwdéh cross-cutting border issues.
These include border risks and threats, borderrggcintelligence, data collection and
information management, document forgeries anddBatefugees, irregular immigrants,

trans-national crimes and terrorist.

The integrity of physical borders remains crititaleffective border management. Even
as international travel has increased exponentiatlyder management systems have had
to contend with additional risks associated witlesdn movements. Such risks which
include terrorist attacks, human smuggling andgdleimmigration have exposed
weaknesses in the state’s ability to manage bomléstively. The last decade has seen
huge governments’ investments to implement newdramhnagement frameworks.
Currently, global border management is increasingigier threat from increased use of
fraudulent travel documents, trans-national crimasjong them, smuggling and
trafficking in persons, terrorism, drug traffickingrafficking in small arms, money

laundering and recently piracy. lllegitimate peoplEn now acquire legal documents

19 Kenya National Migration Policy, 2013.
1 Collett, ElisabethEmergingTransatlantic Security Dilemma in Border Managemdigration Policy
Insitute, 2011.
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using illegal means. In addition, border porositgcreased refugee cross border
movements and weak enforcement remain major bordanagement operational

challenges?

Transnational crimes are perpetrated by persorssio® international borders either by
air, on land or by sea. Consequently, an effecheeder management policy should
strengthen border management and enhance the tyajgadetect and interceptala fide
travelers and efficiently facilitate the free mowamh ofbona fidetravelers. This is a key

component to any successful border pofity.

There is need, therefore to strengthen and staiz@éabdrder operations in an attempt to
diminish the potential for illegal entry and to cder trans-national crimes. It is worth
noting that a state has the right to determine wéo# allows to enter or depart from its
territory and under what conditions. A state canydentry or expel from its territory any

person who has no authorization to enter or renmaitis territory.**

Like other flows, whether financial or commercitdws of ideas or information," notes
a 2003 report by the International OrganizationNbgration (IOM), "the rising tide of

people crossing frontiers is among the most rediabdicators o f the intensity of

12 Collett, ElisabethEmergingTransatlantic Security Dilemma in Border Managemddigration Policy
Insitute, 2011

13 Collett Elisabeth Emerging Transatlantic Security Dilemma in BortiéanagementMigration Policy
Insitute, 2011.

14 Kenya National Migration Policy, 2013.



globalization.*In the words of David Held and his coauthors, "Ehisrnow almost no
state or part of the world that is not importingeaporting labor® States that were once
countries of emigration have become migration-rgngi states, and states that once
declared that they were "not countries of immignaiti have amended long-standing
migration and citizenship policies to adjust to tiealities of contemporary migration
flows.!’An examination of some basic migration statistiéfers an indication of the

significance of migration as one component of Hrger process of globalization.

According to the IOM, approximately 180 million p#e live outside their country of
birth, up from 80 million three decades ago. Thenher of people who migrate across
national borders in any given year is between 5 Hhdnillion. One out of every 35
persons in the world is a migrant, or almost 3 @etcf the global population. If all

migrants formed a single state, it would be thel&®fifth most populous country.

1.3 Statement of the Problem

The borders connect countries with each other dml dffectiveness and smooth
operation of these connections are central to tuma@nmic and social development of
countries. Protection of the border is essentiaklie protection of state and opening up

of borders is also important to a country, butisbgresents risks. Human beings are not

'3 InternationalO rganization for Migration( I0M), WWd Migration, 2003Managing M igration:
Challenges and Responses for People on the (M&speva: | OM,2 003), p.
' Held et al., Global Transformations, p. 2 97. Skse Stephen C astles and MarkJ . Millen,éRge of
Migration: In ternational Population M ovements tlme Modern W orld3d ed. (London:Macmillan,
2003).
" Examples of the former include Greece, Ireland, lgaly; and the latter, Germany.
18 |nternational Organization for Migration( IOM), Wd Migration, 2003Managing Migration:
Challenges an d Responses for People o n the (Maeeeva: | OM,2 003)
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a sedentary species and regularly relocate acatimnal boundarie¥’ Is it possible that

there are emerging trends in the world today thataaking the task of implementation
of border policies and management more complex difiitult? This means that the
movement across boundaries may pose some threasdiomal security especially if the
migrations are illegal. The emerging trends incladenan trafficking, human smuggling,

information technology, regional integration anddesm.

1.4 Scope of the Study

Kenya borders Uganda, Tanzania, Ethiopia, South®udan, and Somalia. The

Department of Immigration in Kenya has various leoraperations within those borders.
Border Management operatives of the departmenguaicked by a Border Policy whose

objectives are: to facilitate entry into Kenya @velers who meet entry requirements, to
identify and manage the risks to Kenya arising ftbiwse travelers who do not meet the
entry requirements, to enforce the entry and egtslation and related regulations, to
promote inter-agency and cross border cooperatiod aoordination in border

management.

The study will focus on the Department of Immigoatiwhich is the lead agency charged
with border management in Kenya. Other border mamagt bodies include the Kenya
Police Service and Kenya National Intelligence ®ervRecent global trends in the

world have necessitated the Department of Immigmato adopt various policies over

9 Walsh James\avigating Globalisation: Immigration Policy in @ada and Australial945-
2007, Sociological Forum, Volume 23, No.4, Dec 2008
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time to ensure security, to ensure management toy and exit of persons as well as

controlling residency.

1.5 General Objective

To determine the impact of emerging global tremi®order management in Kenya.

1.5.1 Specific Objectives
a) To investigate the impact of migration and immigmt on effective
implementation of border policies in Kenya
b) To examine the impact of regional integration ofe@fve implementation of
border policies in Kenya
c) To assess the impact of information technology fiaceve implementation of

border policies in Kenya

1.6 Literature Review

This section reviews various literatures on bom@nagement in Europe, America and
Mexico. It also views works of scholars in bordemamagement such as Ackleson,
Newman and Mc Linden. There is scarcity of inforimatregarding scholarly material

from Africa and thus most of the work reviewedngnh other parts of the world such as
Europe with particular emphasis on European Unidre border between Mexico and

America, as well as the East African region.



There are more international borders in the watthy than ever there were before. This
is because recognize the need to have demarcatedldrees to mark their territory as a

sign of sovereignty. The proliferation of borderslahe many forces that have created
and fostered their development, together have disshinlars to a mutual interest in what
happens at borders, frontiers and borderlines lamaniajor forces of change that seem to

be sweeping across the glde.

Managing borders is a complex task. Border managtmiicials are presented with

multiple, sometimes contradictory, objectives. Higrece has shown that solutions must
be tailored to national circumstances. But whileréhare no universal prescriptions for
reform, many successful and promising initiatives ander way around the world. Many

examples of good practice can be studied and egplicelsewhere-

More recently, a focus on borders has emerged, wbatefor different reasons. These
have not focused on national entities but rathecamglomerations of states with extra
national bordef&. A common establishment has always been the estai#nt of easier

trading between partner states, with consequentirerdifficult access to trade for those
outside. Most countries have adopted more seriaudeb policies after the attack on

America in September 11 2001.

2 Wilson, Thomas M.Donnan, Wiley-Blackwellompanions to Anthropology, Volume 26: Companion to
Border StudiesWilley Blackwell, Hoboken USA, 2012.
%L Gerard McLindenBorder Management Modernization. A Practical GuideReformersThe World
Bank.
2 James J.FHomeland Security, Protecting America’s Targ®tslume 1: Borders And Points Of Entry
Praecier Security International USA, 2006.
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1.6.1 Border Management in Europe
In order to achieve a right balance between seandecontrolled borders, the EU has

developed the concept of Integrated Border Managemich is a key element to
border management strategy in the programming otildsomanagement activities.
Integrated Border Management requires that all aierng authorities work together in an
effective and efficient manner. Cooperation shawdtl be established exclusively within
each country, but also across its borders, witbveagit agencies of neighboring States.
Integrated Border Management seeks to address tlesedls of cooperation and
coordination: intra service cooperation, inter-agercooperation and international

cooperatiorf>

There has emerged new forms of border managemelntasucross border policing in the
European Union and bilateral border managementariiNAmerica and the persistence
of more traditional border control efforts in maparts of the globe particularly in the
developing world which are generally less techniglaity driven and often are much less

strict as they deal with different security consern

In the last six years the European Union has strieebuild a strong area of freedom,
security and justice. The results are mixed. Sopseic achievements are remarkable
and need to be acknowledged. Yet, expectationstabeuevel of policy convergence in
substantial aspects of migration and asylum ateustmet?* Harmonization towards a

truly Community-wide policy remains unsatisfactoltyappears that national sovereignty

% |OM, Intergrated Border ManagemeriBM Fact Sheet, 2011
% Thierry Balzacq, Sergio Carrera, Migrati@orders And Asylum: Trends And Vulnerabilitie€ln
Policy, Centre for European Policy Studies, Brussels, 2005
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imperatives are pitted against communitarisatiootoi®. Some member states are
struggling to keep a monopoly of competence andsaecmaking in the fields of
immigration, borders and asylum. Further, a claggutiny of some of the provisions
included in the EU’s legislative instruments regeddw minimum standards, wide
discretion for application by member states andrictive exceptions even to the core

elements and rights. The result is a blurred Conityppolicy.?

The launch of the Lisbon strategy in March 2000htded as a goal for the next decade
that the EU “becomes the most competitive and dyn&mowledge-based economy in

the world; capable of sustainable economic growith wmore and better jobs and greater
social cohesion, a Union where the economic anthkaspects of the ageing population
become more evident and where the labor marketrfmigrants and refugees represents

a crucial component of the integration proce$s”.

There seems to be a general consensus that sdiay pesponses are needed at the
transnational level to frame human mobility (migvatand asylum) in the common EU
territory. An agreement at EU level regarding ctinds and rules for the admission of
migrants for economic purposes represents a keyegle for facilitating the actual

processes of inclusion of migrants into the labarkats of the member states. Yet to

% Thierry Balzacq, Sergio Carrera, Migrati@prders And Asylum: Trends And Vulnerabilitie€tn
Policy, Centre for European Policy Studies, Brussels, 2005
% The Lisbon Strategy Making change happef©tOM(2002) 14 final, Brussels, 15.1.2002.
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date, there has been an unacceptable officialteelue concerning the liberalization and

adjustment of immigration policies in order to eefl these realities and neéds.

A first proposal for a directive laying down thesbmconditions and rules of admission of
migrants for employment purposes was presentediéyCommission in 200%. It was
the impending enlargement however, reinforced lgy sharp increase in sub-Saharan
migration across the Mediterranean from 2000 onsvaadd the events of 9/11 that
brought borders back on the EU’s policy agefidahe December 2001 JHA Council
meeting agreed on the following four points: tcesgthen and standardize European
border controls, to assist candidate States innizgey controls at Europe's future
external borders, by instituting operational coagien, to facilitate crisis management
with regard to border control and to prevent illeganigration and other forms of cross-

border crime®

A sub-concept of Integrated Border Management fraonks is the One- Stop-Border-
Post (OSBP). Even though a relatively new concgfttle, One Stop Border Posts have
been implemented in various ways and in many regiemplying a single, shared

physical infrastructure in which the neighboringustries’ customs/border services

2"H. Schneider‘Towards a European Migration Policyerom Maastricht to Amsterdam, from Tampere
to The Hague” in H. Schneider (edVigration, Integration and Citizenship: A Challenge for Eurape
Future, Volume 1, Forum Maastricht, University of Maastit, 2005.
%8 3. Apap and S. Carrerpwards a Proactive Immigration Policy for the EWZEPS Working Document
No. 198, CEPS, Brussels, December 2003.
29 Monar, J., ‘Justice and Home Affairgournal of Common Market Studigsnnual Review 2002/2003),
124. See also De Haas, HThe Myth of Invasion: Irregular migration from WeStrica to the Maghreb
and the European UniéorfOxford, IMI Research Report, October 2007), ®ho links this increase to a
major anti-immigrant backlash in Libya in 2000.
30 European Union Council Document 14581/01, 13.
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operate side by side. A parallel concept existeddlCoordinated Border Management”
(widely recognized by the customs community and \WWerld Customs Organization),
with similar objectives to Integrated Border Managat, which focuses more on the
specifics of enhanced coordination and collabonabetween Customs with other non-

state actord!

A good example is the Integrated Management inWhestern Balkans and Turkey,
implemented by IOM and funded by European Commmsdicsought to put in place and
develop several important aspects of Integratedl&dvianagement doctrine across eight
countries. The project conducted an exhaustivesassmnt for all main interlocutors in
all eight countries and the resulting recommendatimcluded the establishment of a
forum for Heads of Border Services to exchangermédion and strategy on the
management of their border posts. This was desigoedssist in satisfying the
international cooperation pillar of Integrated Berd Management. Inter-agency
cooperation was also developed by the cross-agesioyng events indicated as priorities
by the assessment which included sessions on timeigles of Integrated Border
Management itself as well as training aimed to pqoiactitioners to institute Risk

Management procedures into the work of the frate Bntities’

Jason Ackleson, examines Mexico border securitlgatin the pre- and post-September
11th, 2001 periods. He argues for and then empdogenstructivist approach to better

understand the socio-political context in which theited States has formulated policy

*10M, Intergrated Border ManagentBM Fact Sheet, 2011
%2 |bid
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solutions for certain defined threats or risks; Bhhundocumented migration, drugs, and
terrorism. He explains how these phenomena artettess security issues on the border,
a process that involves the rhetoric and symbobé$rmolitical projects concerned with

identity, power, and order. This analysis is acclishpd through an evaluation of both
policy changes and public discourse. He contends, ih response to a number of
transnational threats, a gradual merging of sdcsetd state security has occurred in both

periods®?

EU asylum and immigration policies are characteribg a competition between two

partly conflicting policy frames: the realist fraroé internal security, which emphasizes
the need to tighten up territorial borders andigbtfillegal immigration, and the liberal

frame of humanitarianism, which incorporates thean rights-based notions of freedom
of movement and refugee protection. Whereas retmrglopments under the Amsterdam
Treaty point at the attempt to revalidate libetahgents against a realist drift, this article
shows that the extension of asylum and immigragiolicies to the Central and Eastern
European countries (CEECs) is dominated by the liatppe to secure the new border
against unwanted immigration. In the light of trewnpriority given to these policy fields

in the Union, these conflicting requirements atkelyf to form major obstacles in the

process of eastern enlargemé&ht.

33 Ackleson J Constructing security on the U.S.—Mexico bor@gr10.
3 Journal of European Public Polidyligration and the EU's new eastern border: betweealism and
liberalism, Routledge Volume 8, Issue 1, 2001.
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The Schengen Agreement, in existence since 198imqies freedom of movement
between the participating countries through theoneah of systematic border controls
without reasonable suspicion. To compensate fa, thnd to increase the Schengen
Member States’ internal security, checks at theeBghn external borders are intensified.
Cross-border cooperation between national policee® is also stepped up. This
cooperation is centered on the Schengen Informéedigstem (SIS), a joint electronic
database for tracing individuals. The national apenal structure behind the SIS is the
SIRENE office (Sicherheit in RechnerNEtzen, mearsegurity in Computer Networks),

which forms part of the fedpol (Federal Office afliee) operations centrg.

The September 11 terrorist attacks brought unpested attention to "home- land
security"-a once obscure term that has quickly berooart of everyday security
discourse-and has further inflated domestic aregetabout border security. The
immediate response to the attacks included a slgiri@ning of border inspections and a
rush by politicians from across the political speet to emphasize the need for more

secure border®

Immigration laws also become a favorite (and comdrsial) new antiterrorism tool for
law enforcement authorities, leading to a surgedatentions and deportations of
unauthorized immigrants from Arab and Muslim coig#r Terrorism has heightened the

public's awareness of and fears about porous ®rdercording to a Zogby public

% Federal Office For MigratigrFinal Report of the Integrated Border Managem&itategy Group, 2012.
% Jonathan Peterson and Patrick J. McDonti€lghtening Immigration Raises Civil Liberties Flad os
Angeles Times, September 23, 2001.
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opinion survey a few weeks after the terroristcdsa 72 percent of those polled said
better border controls and stricter enforcememtofigration laws would help to prevent
terrorism®’ For example, Rep. Tom Tancredo (R-Colo.), chairnmdnthe House

Immigration Reform Caucus, emphasized that thendefef the nation begins with the
defense of its borders. Similarly, Sen. Byron Dor@2-N.D.) argued that "America can't

effectively combat terrorism if it doesn't contitsl borders.™®®

1.6.2 Border Management in USA and Mexico

Review of border management in USA and Mexico sé@ksovide a comprehensive yet
accessible look at the state of affairs in bordemagement and the border region,
focusing on areas of trade and economic developnaewt security. It is important to
review border management in Europe and Americausecthis is one border where each
of the countries benefits from each other econollgic&ross-border co-operation and

development is a significant phenomenon in the aieing world today*®

The state of security along the U.S.-Mexico boessily ranks as one of the most highly
charged topics of public discussion and debateoith bhe United States and Mexico
during the past several years. Concerns about Igletvarism, potential threats posed by

those entering the United States illegally, andg¢hat skyrocketing violence in Mexico

37 Zogby International, "Sound Bites," http://www.ygcom/soundbites/ReadClips.dbom? ID=3954.

38 http://www.latimes.com/news/printedition/front:®2301immig.storyQuoted in Bart Jansen, "Bill Aims
to Shore Up Northern Border," Portland Press Hefiglldine), October 4, 2001.

39 Kenichi OhmaeThe End Of The Nation-State: The Rise Of Regionah&miesNew York: Simon and
Schuster Inc., 1995. 214 Pp.
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might “spillover” into the United States have leddramatic policy shifts and significant

new investments by the U.S. to “secure” the border.

Though more often characterized as a source ofriggthreats and vulnerabilities, the
U.S.-Mexico border is also a modern frontier withmense opportunities. The joining
together and in many ways overlapping of two goeaintries and societies has created a
region fertile with business opportunities, rich aaolture, and full of delicate natural
treasures. Many of the unique opportunities preskity the border remain untapped,

hidden away from the nations’ financial centers eapitals.*°

Twelve years after the September 11 tragedy,imhgortant opportunity to look again at
the issue of border security and see how the isaaevolved and changed in that period.
While prevention of cross border terrorist threfmsmally remains the top priority for
border agents, secondary issues have come muchtotire fore, possibly because real
cross-border terrorist threats have not materidlizend partly because other more
pressing issues have taken center stage; stoppsg border violence, illegal migration,
and drug trafficking. The fact of the matter isttbarder security agenda has become less

about national security and terrorist threats, mode about public safety.

Erik Lee and Eric Olson discuss how concerns altafial terrorism, potential threats

posed by those entering the United States illegaliyl fears that skyrocketing violence

“0 Christopher Wilson and Erik Le@he State of the Border Report, A Comprehengiagyys of US-
Mexico Bordey Wilson Centre, Washington, 2013.
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in Mexico might “spill over” into the United Statéswve led to dramatic policy shifts and

significant new investments by the United Stateséaure” borders.

Andreas and Biersteker, explore the implicationsSeptember 1 2001 and the new
war on terrorism for border controls, cross-bondgations, and economic integration in
North America. They make a unique contribution maportant scholarly and policy
discussions over the meaning and management oétfsond an increasingly borderless
(regional and global) economy, and add fuel to teoadebates over the changing

security dymnics.

The post-September 11, 2001 security environmesntrdéshaped not only the practice of
border controls but also the politics of cross-leonelations'* As substantially define the

United States-Mexico and United States-Canadaioakttips, with Mexico and Canada
discovering the perils and vulnerabilities relatenl asymmetric interdependence.
Although all three NAFTA partners benefit from amerdependent regional economy,
Mexico and Canada are much more dependent on waldehe United States than the
other way around, and are therefore far more valverto security-related border

disruptions.

Border functions shrink and are transferred intbeotzone of cooperation. However,

within specific structures, the border starts tofgren an integrative function, linking

1 See Peter Andreas and Thomas J. Biersteker, @asRebordering of North America: Integration and
Exclusion in a New Security ContéXtew York: Routledge, 2003).
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individual states with common interests, interielahips and values. While it is spoken
about deterritorialization of certain phenomenahsas threats, globalization processes
also activate reterritorialization that lead to tbmergence of not only virtual but
physically existing ethnic or religious bordersttheevent the homogeneity of the world.
Thus a new quality of international relation dewad, not within states but within

civilization, international organizations, orgardzerime groups and terrorist groups.

Therefore different kind of border function (sepada from political borders) may
become important and create dividing lines. Theyndomatch up with a map but they
impede flows not between states but between z@uweae inner borders of the European
Union are permeable and they are in an integrdtimetion when comparing to the
external border of the EU, behind which other caaeatare excluded. The borderlands of
some member states have become the ‘dynamic sphicgeraction, subject to continual
processes of negotiation involving diverse grouppemple who are active agents in the

everyday politics of border lifé”

The similar level of economic development or poéti and social standards let the
process of border transformation proceed smootlilyle most interested in border
transition to integrative function are transnatioaad transboundary or non-territorial

actors that perceive their self defined benefitlsarder ‘openness’.

2 Grundy-Warr C., Schofield C.Reflections on the Relevance of Classic Approaghd<Contemporary
Priorities in Boundary StudiesGeopolitics10/ 2005 p. 4.
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Facilitation of regular trans border communicatiosters economic development and
contribute to poverty reduction. At the same titerders should be closed for criminal
and other activities that jeopardize stability a®tturity in a region. Countries have to
fight against organized crime, terrorism, illegaigrations and human trafficking,

Challenge of border management versus regionagratien come in when countries
open borders for trade and movement of personsnaunst also close borders for all

criminal activities.

In a nutshell, scholars have discussed variousesssanging from terrorism, illegal
migration, and insecurity. Most states will alwayant to protect their own territory and
sovereignty and thus are most of the times le#t dilemma in regard to remaining open
to what is beneficial to them in terms of econotmenefit and also monitor closely what
poses threats to their national security. Indebkd, dcholars bring out the dilemma of
states where they are caught in a situation of singdbetween secure and economically
beneficial borders. Failure to control the thretitat come with national security can

indeed be a threat to national sovereignty.

1.6.3 linformation Technology and Border M anagement

Information and communications technology (ICT)central to all aspects of border
management reform and modernization. Well desigbadt, tested and deployed ICT
solutions have been proven to make business pexessre effective and improve both
control and transparency in border management. Sotlttions help block decision

leakages and improve efficiency, effectively diseme corruption (by reducing face to
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face interaction between users and governmentiaf)c and help to reduce arbitrary
decision making and increase accountability. But i€only a facilitator, an enabler, an
efficiency booster. It cannot compensate for ladk descipline, management, and

control®®

Jerry Hart argues that technological innovations wffective information and
communications technology (ICT) can help achievsilmss objectives and drive world
class border agency performance. However, ICT atuffeys no magic modernization
solutions. Successful ICT merely enables moderniozatnd improved performance. The
most effective modernization programs address ypofcocess, and people issues and
then use ICT as an enabler to achieve the agenmyssion and vision. Border
management agencies have long been seen as thetivellstewards of the nations’ trade

and borders.

Today, however, these agencies are experiencingecegented pressure, with a
simultaneous impact on many fronts. Border managénagencies are required to
perform at the highest levels of efficiency anceefiveness to collect revenues due to the
state, to protect the safety of the community, dcilitate legitimate trade, and to
encourage economic developmé&tNew legislation and institutional procedures, are

bound up with a new culture of border managememthith border security is not (just)

*3McLinden, Gerald Fanta, Enrique Widdowson, Davithrld Bank PublicationsHerndon, USA, 2010.
V.
Ibid
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conceptualized in terms of territorial sovereigniyit in terms of international

cooperation, prevention and economic profitabfity.

In dealing with border management issues, ager@gs to confront some challenges.
They often face the dilemma of either carrying cluécks on huge numbers of travelers,
resulting in delays and inconvenience and incrgatiie cost of resourcing, or scaling
down checks and risking letting in travelers whe dtegal or pose a threat. The
management of watch lists and matching passengarmssh them is essential, and has no
doubt enabled agencies to track more closely tbplpehey know they want to detect at
borders, but this does not cover the unknown thréditis is particularly so because the
criminals are in tandem with the current ICT systewhich may produce documents
which look exactly like the genuine documents. Rendhecking of travelers will only
lead to occasional successes, and crude profidogniques are equally limited and in
many cases, more damaging. Profiling requires ateudentification of activities and
other factors that are linked to risk a difficudtsk without tools powerful enough to
analyze the data and identify what risk actuallgki like and where the risk actually

lies

Information and intelligence about potentially gs8 movements of people and cargo can
only be exploited effectively if there is a systemplace to capture, combine and analyze

it within an acceptable timeframe. The challengeehe the need to obtain intelligence

> Hart Jerry Secure Borders, Why Technology Is Not EnoMijbtation Policy Institute,2010.
¢ Barry R. Chiswick Illegal Immigration and Immigration Controrhe Journal of Economic Perspectives
Vol. 2, No. 3 (Summer, 1988), pp. 101-115 Ameri€amonomic Association, USA, 1988.
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from a variety of agencies and once this is in @ldoeing able to efficiently and
accurately analyze and make best use of the da®.nfanagement of resources is a
constant challenge for border agencies as wetirder to do this securely and efficiently,
agencies need to be able to forecast volumes amdgs for movements of people or
goods and allocate resources accordingly, somethatgs extremely difficult to achieve

with high levels of accuracy.

The proliferation of technological systems in berdenagement is driven by increasing
flows of passengers and enhanced security requintsmeften in reaction to changes in
the modeof operation by criminals or terrorists. Criticalljpe scenarios demonstrate that
an over-reliance on technology may itself be damgerin the face of increasingly
sophisticated and organized international crimim@anizations. Furthermore, security
investments may become potentially uneconomic ateling is thereby reduced or

indeed collapse¥

Much of the effort to manage borders has shiftedetthnological means: biometric
passports and other fast-entry documents; realdtfioemation sharing when a passport
is swiped or an iris scan is compared against théass limited databases; intelligence
collected and connected to detect security thresaftyvare to integrate databases into a

seamless web of information on any person approgcha border; developing

*"Hart Jerry, Secure Bordei/hy Technology Is Not EnoudWigration Policy Institute, 2011.
“8 Eu/FrontexFutures Of Borders, A Forward Study Of Europeand&@orChecksDecember 2011
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interoperable hardware and software; risk analygesh depend on having an integrated

data-sharing network.

1.7 Justification of the Study

This study is expected to shed light on issues @fdB Management. Border studies
have become more significant because scholars @iy pnakers have recognized that
most things that are important to the changing ttmms of the national and international
political economy takes place in borderlines. Utitd late 1980’s, the scholarly literature
had devoted little attention to theories regardihg role of territory and borders in
international relation®’ Since then, however, a growing body of work os thibject has

emerged.

Academic works on immigration and globalization édailed to adequately analyze the
nation-states regulatory capacities insisting edtehat contemporary patterns of
migration jeopardize national sovereignty and teriality. It is important to recognize
that states possess their legitimate authorityotatrol their territorial and membership
boundaries. However, border management studiesfrinaAhave not been given much
scholarly attention. It is not until f1September 2011 that states became aware that the
borders as they are now constituted provide inaalegprotection against global threats

to its security.

“9%0twin Marenin Challenges for Integrated Border Management inEeopean UnionGeneva Centre
for the Democratic Control of Armed Forces (DCAR)¢@sional Paper Ne17 , 2010.
0 John C.RugieTerritoriality and Beyond: Problematizing Modernity International Relations
International Organization, Vol 47, No.1, 9Wint&9B), pp 139-1774
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This study will provoke other scholars especiallyAfrica to research further on the
issues of immigration and border management. Bhpaiticularly so because borders are
becoming more important especially in regard tausgcof a country but also becoming
less relevant in regard to issue of regional irgggn that opt for opening up of borders.
Border management and security are key componertkeidevelopment of any national
migration policy. This is because most migratiotivity takes place at ports of entry and
consequently, it is apparent that border efficieang effectiveness has direct impact on
national security and the socio-economic develogniarthis regard, the importance of
tourism and foreign investment, critical pillars tire Kenyan economy cannot be over

emphasized.

Security issues have become increasingly technimab)ving border control, migration,
justice and cross border crime. There are diffetgms of actors who are contributing to
policy making and decision making has grown in @nd These actors include
professional diplomats, technology experts, pobéfcers, military officers, scientists
and think-tank researchetsThe study will therefore benefit border manager&énya
and the neighboring countries. It will also provitie creation and refinement of policies

by states and regional organizations.

As international travel becomes more common plaoejer management and protecting

a country from multiple threats becomes increayirglallenging. These threats range

*1 Davis Mai'a K, Security Integration in Europe: How Knowledge Babsiworks are Transforming
European Unionlniversity of Michigan Press, Ann Arbor, UAS, 2011
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from individuals seeking to work illegally througto terrorist groups infiltrating a
country. Effective border control solutions enabBamless information flow between
stakeholders and facilitation of in-bound and oouxiid travelers. However, the gap
between the goals of national immigration policyd ahe actual policy outcomes is

widening and growing in most countries.

The core requirement is secure and integrated baa@rol technology that facilitates
the movement of legitimate travelers while streegthg security. The dilemma of most
countries in Africa is that they do not want a sught border economically and would
also not want to lose the social and cultural valtieat they share. For instance, most
border communities are widespread across neighdpeoantries for example, the Maasai
of Kenya and Tanzania, the Teso of Kenya and Ugamdiathe Somali of Kenya and

Somalia.

1.8 Hypotheses
a) Emerging issues across the globe are affectingemehtation of border policies
and border management in Kenya.
b) Regional Integration impacts on effective implena¢ion of border policies in
and border management in Kenya
c) Information Technology impacts on effective implertation of border policies

and border management in Kenya
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1.9 Theoretical Framework

Newman notices perceptions of borders may differoeding to different images by
people and a position in hierarchy or place omhliyithat of government in the centre or
borderland citizens. ‘Perceptions which emphas@ens of difference, mutual fear and
threat are, more often than not, socially consédidrom the centre, with walls and

fences constituting the mechanism through whicfedifice is perpetuatetf'.

Taking into consideration the perception of staiedbr according to particular paradigms
one can see the gradation of its permeability ftbenline of division into the inner and
outer environment, to a porous line, where the d&orsl perceived as an element of the
system with a set of numerous entrances and dexusntually the border becomes a
virtual line, which does not mean its disappeardndea high degree of permeability, due
to the occurrence of phenomena and factors, whetnat be controlled without

difficulty.

According to the realistic paradigm border is engired as a line dividing ‘us’ from
‘them.’ It is based on the traditional geographarder discourses and the sociological
categorization of binary distinctions between twifiedent entities®> The key political
and social categories such: state, territory, nafaentity and ethnicity are crucial for the
governing elite. This policy (usually of both cones) may increase nationalism and

even separatism.

2 Newman, D, Borders and Bordering Towards an Interdisciplin®ialogue,European Journal of
Social Theory (2), 2006,
3 See Van Houtum, Henk, BorderStrangers, Doors and BridgesSpace and Politys(2): 141-6,The
Changing Interpretation of Border Functions in Irtational Relations335
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The source of such nationalism might be differaiitipal or economic systems, religion
or a long-lasting territorial conflict. Such pripte of separation represents Palestinian—
Israeli border or the contemporary Polish—Belomasdborder perceived, especially by
Belorusian elite (the president, Alexander Lukasggnks a barrier of different systems
and ideology. It has translated into tense bilategkations, particularly when Poland
joined the European Union (EU) in 2004. From thaiséic paradigm there are territorial

borders of states and superimposed lines of sépatattween peopl¥.

Realist paradigm as a school of thought explaiteymational relations in terms of power.
Its foundation is the principle of dominance. Iwarld of sovereign states and no central
government, each state ought to achieve its irtteries survival®® It is designed to
explain issues of “high politics”, primarily war @rpeace. Realist view of international
relations conceives the state as a unitary andreigveactor, has been used to explain a
wide range of transnational phenomena from intewnat trade, finance and integration.

In the realistic paradigm, the state is the mogiartant actor in International Relations.
With all the attributes it possesses, it is thedeoithat is of essential significance for the
protection of material values such as the terrjtoayv materials, capital, and population,
as well as intangibles such as values, culturguage, state sovereignty and cohesion.
The border remains very important for the consereatlite, because it protects state
sovereignty and territory and the values and ressumwithin it. The disintegrative

function of the border has the objective of praterstate security.

*‘See Van Houtum, Henk, Bordetrangers, Doors and Bridges$pace and PolitB(2): 141-6,The
Changing Interpretation of Border Functions in Irtational Relations335
% Goldstein J|nternational RelationsSixth Ed, Longman Publishers, New York, 2008.

28



The conservative political elite strives to isolated increase the symbolic value of its
territory, stresses the importance of the border imfundamental functions, that of the
barrier. The only acceptable instrument that sliglshanges the functioning of state
borders in international relations is the bilateagkeement. For example, the Israeli-
Palestinian border is very important for governmsesitthese countries and peoples and
not stable because these two nations value thigotgrand places of religion cult very
much. The conflict is much more complicated andnédy be observed through long-

lasting tense bilateral relations of these coustrie

The realistic paradigm refers to traditional agmio to border seen as ‘the physical and
static outcome of a political decision-making pss;&° characteristic at the first half of
the twentieth century. However, as Newman states, fear of the neighbor that is
different in religion, economic status or sociabyp, etc. is timeless, and makes the
desire to protect oneself from the threat in theesgense as to protect the state territorial

integrity and sovereignty.

In a world of sovereign states, governments aresuigdnstant pressure to adopt and
enforce rules and laws affecting the entry anddesste of foreign nationals. It is
assumed by the realists that foreigners have rsrigther than those accorded to them
by sovereign states and therefore, it follows tbe¢ls of immigration should conform to

the dictates of the policy. The realist logic dolls that if states do not succeed

¢ Newman, D.Borders and Bordering Towards an Interdisciplindialogue, European Journal of
Social Theon (2), 2006, p. 175.
*|bid, pp.177-178.
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adequately in controlling their borders, it is dte lack of political will on their
government or because their immigration policiewehdeen flawed in design or
inadequately implemented. In the absence of a fufistitutionalized regime or
organization to manage and structure the moveménpeople (whether refugees,
economic migrants or skilled professionals,) tHeswf entry of nation-states themselves

continue to prevait®

The basic assumption of realist paradigm would leado expect sovereign states to act
according to their self-interests and thus coritrohigration® National interests could
be a desire to control population growth, reguthte supply of and demand for labor,
improve the human capital or maintain the cultara¢thnic balance of society as well as

protect the country from external attacks of terror

Protection of borders therefore is an attempt layestto protect their sovereignty and
promote its interests. Border control, the effortéstrict territorial access-has long been
a core state activifff As territorially demarcated institutions, statesd always imposed

entry barriers, whether to deter armies, tax traatk protect domestic producers, or keep

out perceived "undesirables." All states monopadlieeright to determine who and what

8 Wayne Armstrong Cornelius, Philip L. Martin, JanfesHollifield, Controlling immigration: A Global
PerspectiveStanford University Press, California, 1994.
59 i

Ibid
%0 Malcolm AndersonFrontiers: Territory and State Formation in theolflern World(Cambridge: Pol- ity,
1996).
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is granted legitimate territorial accé3sAll this is done in the core interests of the stat

and hence adding emphasis to the notion of realism.

The realist paradigm is important in studying ardl@ning border management because
the term border management has a connotation ¢égiron, which means that states in
their pursuit for self interests and protectiomtas strive to manage borders in order to
ensure security and well being of their citizengat& and international organizations
recognize migration as a trend whose positive impacdevelopment terms can be
substantial provided that appropriate policies iarplace. By influencing the volume,
mix and terms of migration, migration policies miagve an impact on those factors
commonly assessed to be relevant for developmehidimg human capital formation,
remittances (size and value), trade flows, foreigect investment and skills transfer.
These factors may be more or less amenable tanflhiemce of migration policies. The
Government nevertheless recognizes the fact thathé most part the policy is crafted

to serve national interets.

1.10 M ethodology
Research refers to systematic planning, inquiregiuiring, analyzing and disseminating

data, information and insight to guide decision imgk®>. Research methodology

1 Samuel P. HuntingtonTtansnational Organizations in World Politita/Vorld Politics, Vol. 25, No. 3
(April 1973), pp. 333-368.

2 Kenya Migration Policy, 2013.

®Cooper, R. and Schindler, Business research Methodgew Delhi. Tata McGraw Hill., 2003
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describes the procedure that has been followedimlucting a study®® This chapter
discusses the following: research design, populasampling frame, sampling design,
data collection methods and data analysis. Theyssegks to interview immigration

officers within various stations in Kenya.

1.10.1 Resear ch Design

Research design is the plan and structure of imat&in so conceived as to obtain
answers to research questi6ndt is said to be the structure of research orglue that
holds all elements in a research project togeth@his study will adopt a descriptive
research design. Descriptive study portrays an rateurofile of persons, events or
situation. It is one of the best for conductingeaash in human context because of
portraying accurate current facts through dataectthn for testing hypothesis or

answering questions to conclude the sttfdy.

The study will adopt a survey research method. iesuis a measurement process used
to collect information during a highly structuredtarview —sometimes with a human

interviewer and other times without. Questionsaefully chosen or crafted, sequenced
and precisely asked for each participant. The gbalirvey is to derive comparable data

across subsets of the chosen sample so that stredaand differences can be found.

® Mugenda, M.’ O. and Mugenda, Research Methods: Quantitative and Qualitative Ajppghes
Nairobi: Laba Graphics Services, (2003).
%5 Robson G Real World Researd2™ Ed.). Oxford : Blacwell, (2002)
% Kombo and Tromp Kombo, D. K. and Tromp, L. A. (B)@Proposal and Thesis writingNairobi;
Pauline publications, 2006).
7 Robson C.Real World Researct?" Ed.). Oxford : Blacwell, (2002)
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When combined with statistical probability sampliftg selecting participants, survey

findings and conclusions are projectable to lamy diverse populatiorts

1.10.2 Target Population

A population is an entire group of individuals, etge or objects having common
characteristics that conform to a given specifaratilt is the full set of cases from which
a sample is takell.In this study the target population is all theioegl border controls
in Kenya but the population of study will be spachorder controls in a region. The total
number of border controls in Kenya is approxima@ly The subjects of the study will
be the personnel working in Immigration at the #peborder controls. The choice of
these staff is that they are the key personnel wate directly involved and have

knowledge of border management.

1.10.3 Sampling Frame

A sample frame is a list that includes every memifethe population from which a
sample is to be taken. This is the listing of #oeessible population from which the
researcher draws the samplén this study the sampling frame comprised indiwits
working in Kenya as immigration officers, thosetthee directly charged with control of
entry and exit of persons and control of resideswvell. It will also involve those in the
administrative structure of the department whiclkchsrged with decision making in

matters of policy.

®Cooper, R. and Schindler, Bysiness research Methodéew Delhi. Tata McGraw Hill, 2003

% Mugenda, M.’ O. and Mugenda, Research Methods: Quantitative and Qualitative Ajahes.

Nairobi: Laba Graphics Services, (2003).

® Cooper, R. and Schindler, Bysiness research Method$ew Delhi. Tata McGraw Hill, 2003
33



1.10.4 Sampling Design

Sampling is the process of selecting a number dividuals for a study in such a way
that the individuals selected represent the lamgeig from which they are selecféd

It is a systematic process of individuals for adgto represent the larger group from
which they are selectdd. In this study the purposive sampling technigeadopted to
identify the regions to be studied which will indki25 border points, namely, Malaba,
Lokichoggio, Moyale, Mandera, Liboi, Kiunga, Malindusia, Suam, Lwakhaha, Lunga
Lunga, Taveta, Namanga, Isebania, Loitoktok, Taveddindini, Lamu, Malindi,
Shimoni, Mombasa International Airport, KilindiniMuhuru Bay, Nadapal, and Jomo
Kenyatta International Airport. Purposive sampliisgfor participants who have the

necessary knowledge and conceptual generalisabflitye issues being investigated.

In applying purposive sampling, the researcherd#sciwho should be included in the
sample, it is used to collect focused informatitypical and useful cases are selected.
Purposive sampling is used when the investigatortsvio locate the units of observation
that have the required characteristi€sin this study, some border controls fall in one

region and thus sampling will be done to get agepntative sample.

While Emory, argues that samples of ten percentadyode of its population is normally

considered representati{ePatton, argues that a sample size depends onombavants

" Mugenda, M.’ O. and Mugenda, Research Methods: Quantitative and Qualitative Aypghes
Nairobi: Laba Graphics Services, (2003).
2 Cooper, R. and Schindler,Business research MethodslcGraw Hill, New Delhi, 2003.
73 i
Ibid
" Emory, C., W.,Business Research Methd@¥ ed.). Irwin Homewood, llinois, 1995.
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to know, the purpose of the inquiry, what is aketavhat will be useful, what will have
credibility and what can be done with available girand resource. A sample of 30
respondents will be selected using stratified sargphethod where three respondents at
managerial, supervisory and junior staff will sédecfrom the department, which will
include immigration officers and ICT personnel. Tiespondents of this study will be

expected to be knowledgeable on how borders aramdmanaged.

1.10.5 Data collection I nstruments

Instruments are data collecting methods which pheliquestionnaires, observation,
interviews, mail and telephone surVyThe data collection instrument to be used in this
study is questionnaires. Questionnaires are a fofnsurvey that gives a scientific
reassurance ring of confiden@The questionnaires will be appropriate when adiings
sensitive issues and also in this study due tdtisy schedules of Immigration officers
that will form the subjects of this study. The stiennaire will be made up of six
sections. The first will capture the general infatron on the subjects. The next four
sections will capture information on the indeperidariables while the sixth will have

guestions regarding the dependent variable.

1.10.6 Data Collection Procedures
This study will adopt questionnaire as the printipatrument for data collection. The

guestionnaire will have close ended questions, lsotaggather demographic information

> Cooper, R. and Schindler, Bysiness research Methodgew Delhi. Tata McGraw Hill, 2003.
8 Robson C.Real World Researct2" Ed.). Oxford : Blacwell, (2002)
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and other statistical data and with open —endedtouns sought to establish opinion from

the respondents and gather more of qualitative data

1.10.7 Data Analysis

The data collected from the field will be organizada systematic form this will entail
identification and correction of errors in the datading the data and storing it in an
appropriate form. Data analysis is the processiofyimg order, structure and meaning to

the mass of information collectéd.

1.10 Chapter Outline

Chapter One contains the introduction, backgrountbrination, statement of the
problem, scope, objectives, literature review, ifiesttion, hypothesis, theoretical
framework, and methodology.

Chapter Two discuses International Migration antidwal Security where issues such as
lllegal and legal migratiosuch as and human smuggling and Management of Befug
are discussed.

Chapter Three discusses Border Management andattagwith focus on East African

Community.

"Mugenda, M.’ O. and Mugenda, Research Methods: Quantitative and Qualitative Apghes.
Nairobi: Laba Graphics Services, (2003).
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Chapter Four is on Implementation of Border Pofidie Kenya where various policies
and their implementation have been discussed e@fteducting interviews on the ground.
Data analysis will be conducted in this chapter.

Chapter Five summarizes the findings from the ne$eas well as drawing conclusions.
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CHAPTER TWO

INTERNATIONAL MIGRATION AND NATIONAL SECURITY
2.1 Introduction
This chapter seeks to explain international migratand national security. The term
security refers to a condition where individualspups, communities and states as a
whole are free from armed or unarmed threat to iphlssocial, psychological, material
and political well being and possess adequate ressuo deal with threats whenever
they occur’® Migration refers to any movement of humans frone @mea to another.
Immigration refers to such movements by humans wihiegy involve crossing
established state boundaries and are regulatedebgavernments of the territories they

involve. So immigration really exists only undeetimodern state systefh.

All states are not equally able to manage the ehg#s posed by migration, however,
and those with high levels of institutional capga@te in a much better position to adapt
to this new environment than are weak or failingted. Two areas in which migration
influences state capacity and autonomy are bordetra@ and national identity. The

ability of states to maintain control over theirrtbers and to formulate a coherent
national identity are arguably necessary precamubtifor the maintenance of state

security in other area®

8 Makumi Mwagiru, African Regional Security in the Age of Globalieati Heinrich Boll Foundation,
Nairobi, 2004.

" Gina ClaytonTextbook Immigration and Assylum L& Ed, Oxford University Press, New York,
2008.

®Fiona B. Adamson Crossing Borders: Internationajisiion and National SecurityAuthor (s) Source:
International Security, Vol. 31, No. http://www.jstor.org/stable/4137542 .Accessed13th June, 2013

38



For the last few years, the pace of internationgration has accelerated. The number of
international migrants increased from 154 to 178ioni between 1990 and 2000. The
consequences for countries of origin and destindtave attracted the increased attention
of policymakers, scientists and international agesicThe phenomenon is likely to

further develop in the coming decades as a paheoivorld globalization process.

Migration is the fasted growing global human adyivof the 2% century. It presents
opportunities as well as challenges to states adiidual migrants. Migration today is
driven by a multitude of factors, among them, fsroef globalization, changing
demographics, education, family unification, poyeunemployment, poor governance,
climatic change, political instability, community anginalization, wage differentials,
among others. Migration may be voluntary or foradacumented or undocumented. All

states are affected by migration in one way or fzemot?

International migration has moved to the top of th&ernational security agenda.
Increasingly, policy-makers in the United StatBsyope, and around the world are
making links between migration policy and natioseturity. Much of this discussion has
focused on migration flows as a conduit for intéoraal terrorism. For example, the
ability of nineteen hijackers from overseas to erlitee, and train in the United States in
preparation for carrying out attacks on the Wortdde Center and the Pentagon could

not but raise concerns regarding the relationslefpvéen the cross-border mobility of

81 United Nations Report (2002),
82 Kenya National Migration Policy,2013.
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people and international terroristhEven before the September 11 attacks, however,
interest in the relationship between globalizationgration, and security had emerged
both in the policy world and in some areas of teeusity studies field* Migration was

high on the European security agenda throughout 286s°°

All states make claims for survival in the inteinatl or regional system on the basis of
a grand strategy, which is both a vision and a Ipliiet about how the state intends to
protect its interests and survive in a volatileisnment®® Soon after the September 11
attack, a department of Homeland Security was ededn Kenya, the context on national
security is taken a different context which refteon internal as well as regional threats

to stability.

Traditionally, security has been seen as closdbted to the threat or use of violence,
and military means are regarded as central to theigion of security. This may once
have made sense, when conflicts took place predotiinbetween different countries,
when territorial control was a key objective, antlemw uniformed soldiers were the

combatants. But over the last several decadestyhesof conflict has become more the

8 Fiona B. Adamson, Crossing Borders: Internatiokédration and National Security, International
Security, Vol. 31, No. 1 (Summer, 2006), pp. 16919 MIT Press Stable URL:
http://www.jstor.org/stable/4137542 .

8 Roxanne Lynn Doty, "Immigration and the PolitidsSecurity," Security Studies, Vol. 8, Nos. 2/3
(Winter 1998/99-Spring 1999), pp. 71-93; Myron Wazie d., International Migration and Security )
Boulder, Colo. W estview,1 993);and Myron Weinet,eThe Global Migration Crisis: Challenges to
States and to Human Rights (New York: HarperCallir895).

% Fiona B. Adamson, "Globalization, Internationalgtition, and Changing Security Interests in Western
Europe," paper presented at the Ninety-fifth AnrMakting of the American Political International
Forum.

8 Makumi Mwagiru, Cordinationof National Security Strategy: Perspectives on @raBtrategy
Formulation in KenyaNDC Occassional Papers on Security, No. 1 2008
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exception than the norfd. New conceptions of security have emerged due to
shortcomings in the traditional security policy.eTiesponse of the US government to the
attacks of September 11 has strongly influenced K@amadians and Americans now
review their common borders. It has moved from @en essentially leaner concept to

one that is now multifaceted and multidirectioffal.

Many developed countries struggle with formulatisngd enforcing their immigration
policies, particularly those directed at deterriliggal immigration. Most often, border
enforcement constitutes the primary means foriotisiy illegal immigration. However,
greater interdiction is often achieved only atélpense of greater enforcement costs and

in the US case, these policies have met with mired|ts®

States and international organizations recognizgration as a trend whose positive
impact in development terms can be substantialigeolvthat appropriate policies are in
place. By influencing the volume, mix and terms of migoati migration policies may

have an impact on those factors commonly assessdx trelevant for development
including human capital formation, remittances €sand value), trade flows, foreign

direct investment and skills transfer. These factoay be more or less amenable to the

87 Michael Renner, Global Security SettifRethinking Globa Security: An African Perspectivéinrich

Boll Foundation, 2006.

8 James J.F., Homeland Securi®yotecting America’s Targets, Volume 1: BordersiRoints Of Entry

Praecier Security International UsA, 2006.

8 Mark G. Guzman « Joseph H. Haslag * Pia M. Oren@n the determinants of optimal border

enforcemenReceived: 24 October 2005 / Revised: 27 Septe2l@s / Published online: 2 February 2007
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influence of migration policies. The Government extireless recognizes the fact that, for

the most part the migration policy is crafted toveenational interest®.

Kenya has a long porous border and coastline thatisceptible to irregular entries of
migrants. Along these borders and the coast-liedeaw immigration check points which
are widely spaced with poor infrastructure, inaggguequipment and technology. The
policy therefore advocates for enhanced borderedilaice by establishing a specialized
border patrol unit, the opening of new border postproved capacity of existing posts

and enhanced use of ICT at all ports of efitry.

The growing importance of migration in national memies and security can no longer
be overlooked. The issue is of interest and conterall states. The dynamism and
number of international migrants in the Kenyan eahtis increasing rapidly and this

trend is likely to persist into the foreseeableufat The root causes of migration are
complex and influenced by many forces among thee posh and full factors.

International migration affects all countries ineoway or another, either as countries of
origin, transit or destination. Kenya is no exceptio this global phenomenon; hence the
need to develop a migration policy that maximizes apportunities created by migration

and at the same time addresses the challeffges.

% Kenya National Migration Policy 2013
1 Kenya National Migration Policy
92 H
Ibid
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2.2 Legal and Illegal Migration

The international community must be prepared toregkithe challenges raised by the
increasing mobility of workers. In particular, tingigration of skilled workers (the so-
called brain drain) is a major piece of the migmtdebate. The movement of human
resources has undergone extensive scrutiny in oleve countrie¥, but also in
industrialized countries such as Canada, the Urieddom and Germany, where an

important fraction of talented natives are workaigyoad.

Numerous reasons justify the movement of societiess leading to the different

categorizations of the movements. Some movemeantdegal while others are illegal.

Migrations present challenges to the nation stdtai@istrative borders. The purported
linkage between territory, people and identity pessented dynamics which jeopardize
the modern nation state. Since the end S’feéntury, immigration control was the very
visible exercise of sovereignty of a natininternational migration is a much more
different issue to address through multilateralifmcause the costs (in terms of
sovereignty and threats to national identity) anecmhigher and the benefits (greater

control over immigration levels, sudden refugeeviipare more difficult to realiz€.

Kenya started to experience increased immigratiows in the mid 1980s’ due to

declining economic performance and high levelsra&mployment. Major destinations of

% See IOM (2003) on Africa. The UNDP (2001) noteatthinder the new US legislation, about 100,000
software professionals are expected to leave keath year, over the next three years. The emigrafio
those professionals costs $2 billion a year fordnd
 International Organization for Migration repor@Qa.
% Wayne Armstrong Cornelius, Philip L. Martin, JanfesHollifield, Controlling immigration: A Global
PerspectiveStanford University Press, California, 1994.
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Kenyans are the EAC Partner States, Northern Amedaited Kingdom, Europe, South
Africa, South Sudan and the Middle East Countrié®e key motivation for emigration is
employment and education. Highly skilled labor atadents travel to the USA, United
Kingdom, Canada and Europe, while semi skilled labmove to the Gulf States and

African countries®®

Major tourist source countries include the UK, Epgp America, Asia and recently
China. The country also attracts visitors and bessnpeople from the EAC Community
Partner States, Central and Eastern Africa and Gh# region. However, data on
numbers, sex, professional skills and remittansescanty and generally unreliable. The
Kenya Community Abroad Association estimates tha010, there were three millions
Kenyans in the diaspora with males being slightlyrenthan females. According to the
Central Bank of Kenya, in the same year; the diespemitted Kshs.80 billion. There is
no credible data and authority to support theserdég. Independent movements are
arranged through personal networks while most eympémt opportunities and student
travel are organized by employment and studentqrhent agencies. Smuggling and
trafficking in persons is also arranged by agetse to high youth unemployment in the
country, Kenya has its share of this global vicewdver majority of Kenyans are

smuggled as opposed to traffickifg.

Tourists’ arrival in the country has been risingastily and in the year 2011 over one

million tourists visited the country. This is anportant source of employment to the

% International Organization for Migration reporg1D.
®” UNHCR Report, 2012
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many unemployed youth and an area the Ministry aesiple for Youth Affairs and
Sports has interest because the sector is labtmsine. It is also an important source of
foreign exchange. Measuring the impact of migratrthe national level is difficulty
again due to the paucity of accurate data anddheplexity of migration flows. There is
also lack of clarity on how migrants contribute miegfully to national development. In
this regard, the issue of brain flows as opposdatram drain needs to be careful studied
and analyzed. In particular, there is an urgentiieeonduct critical skills inventory in

the country and the diaspota.

The UN Population Division estimates that in 20k@nya had a migration stock of
817,747. According to the Department of Refugeaifdf Kenya hosts one of the largest
refugees’ populations and asylum seekers in théow®dhe two refugee camps of Dadaab
and Kakuma in October 2012 had a population of @8Dyefugees and 450, 000 asylum
seekers. Political and economic instability in tieghboring countries is contributing to
transnational crimes in the country among thenmoterm. Majority of the refugees are
from the war torn Somalia and South Sudan and fsignt numbers from Ethiopia,
Eritrea and the Democratic Republic of Congo. rgéd concentration of humanity in an
environmentally fragile eco-system presents botbloggcal and resource challenges.

There is shrinking asylum space resulting into ggcthreats and xenophobia.

There are serious gaps in the number of irregatayggled and trafficked persons due to

the paucity of data. Some smugglers and traffickefsersons are suspected to be using

% |OM Report 2010.
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the refugee camps as staging bases for their apesaflThe Kenyan unemployed youth
seeking employment overseas have fallen victinsragglers and traffickers. The long
porous borders between Kenya and Somalia, KenyaE#imdpia are vulnerable to the
entries of irregular migrants’ thus compromisingio@al and regional security. The entry
is facilitated mostly by the use of forged or fralehtly acquired travel and identity
document which are readily available in the regiad at times without any documefits.
There is relatively low use of technology in migpat management. Technology is
deployed at a few ports of entry and stand aloseesys at the headquarters, regional and
sub regional offices. There is an urgent need twmduce technology in all business
operations and connectivity. Connectivity shoulddxtended to all departments under
the management of the Board and other relevantcaggerMigration data collection and
management processes are inadequate. In addiiere is limited mainstreaming of
migration agenda into the national socio-economewetbpment processes. Weak
interagency and interstate cooperation on migratgsues have hampered migration
management. Migration management infrastructures fanilities are inadequate and
overstretched particularly in the area of enforcetneborder development and

management-°

Kenya hosts a large number of international huraaai organizations and Non
Governmental Organizations, among them, the UNDRHOR, I0M, ILO. These are

valuable assets and critical players in migrati@nagement in the country.

% United Nations Report, 2011.
190 10M Report, 2010.
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The EAC Market Protocol on the Free Movement osBes and Labor and Membership
to Regional Economic Commissions and Internatiamglanization are the important
structures in the management and development afmaigmigration. It is worth noting
that presently the country has not ratified the ICOnvention governing the rights of
migrant workers and their families. However, thevr@onstitution, the Immigration Act,
the Refugee Act and the EAC Common Market Protbemke provisions that guarantee

the rights, freedoms, movement and associationigrfamts*®*

Migration if well managed is beneficial to all cdrias; sending and receiving states.
Benefits include remittances, creation of employtngmportunities and acquisition of
new knowledge, skills and capital transfer. Labmigration in developing countries
plays a significant role in meeting the labour reeed these states especially in the
agricultural and hospitality sectors. Developingimivies including Kenya, contribute to
the labour pool. Unemployment has continued toease and labor emigration, tourism

and foreign investment are critical employment togamigration issue&’?

Kenya hosts a large number of foreigners and is@mtourist destination. The number
of Kenyans traveling out the country is also on ith@ease. Consequently there is an
urgent need to develop a policy to manage thesepgrof migrants. However, poorly
managed migration has potential destabilizing éffen national and regional security
such as an increase in transnational crimes, xerwghand discrimination. Any

migration policy will be influenced by the enviroemt inside and outside the country

191 pid
192 Kenya National Migration Policy, 2013
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and the two are very much interrelated. Consedyehts policy is not different and sets

clear migration goals and objectives for the coumiithin these limitations. **3

In this regard, the development of the Kenya Naidviigration Policy is informed and
in tandem with the July 2001 AU/OAU Lusaka CourdfilMinisters’ Decision that laid
the foundation for the development of the Afridsligration Policy Framework by
African States. The Framework was adopted by HeddStates and Governments in

Banjul, Gambia in July 2006.

It revolves around nine thematic areas includingdbo management, labour migration,
irregular migration, and forced displacements, lthenan rights of migrants, migration
data, and interstate cooperation among others. egubsat resolutions by Regional
Economic Commissions (RECs) among them, IGAD andMESA also support the

development of national migration policies. Howetlegse provide only guidelines and
principles. States are free to choose and purseasaof interest based on available

resources and capacity to impleméfit.

2.2.1 Human Smuggling
As an international phenomenon, by definition, hameuggling knows no boundaries.
The criminal gangs involved in this practice arghhy organized into international

networks, which create the actual platform forgdeimmigration. The vast majority of

103 i

Ibid
194 Mocorquadale et aGlobalization and Human rights: Human Rights Quiteol 21, 1999. Pp. 735-
766
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illegal immigrants use the services of internatlopeople-smuggling networks to get
from their country of origin to their destinatiofhis also applies to those seeking asylum
in various countries. Human smugglers help wouldhbenigrants to cross borders
illegally by accompanying them themselves or promgdother logistical support. This
applies to the external borders at airports as nascto internal borders, which may be
crossed at unmanned points, in the countrysidd offigial checkpoints, in which case

the people being smuggled are hidden in vehides.

The human smugglers provide would-be immigrantshwidrged or falsified travel
documents or real papers that either belong to snemelse with a similar appearance or
have been fraudulently obtained through corruptiodeceit. Arrangements may also be
made to specifically smuggle in people who canesaw a basis for further immigration
through marriage or family reunification. Peopleugiglers can make arrangements for
people who have entered a country legally but sybem®ly overstayed their visa.
Human smuggling overlaps with human traffickingcartain cases where criminal gangs
or networks smuggle immigrants into a country fovexy high price, often under
inhumane or dangerous conditions. If the persongeimuggled cannot pa y the high fee
demanded, they are forced to pay off their debivbyking in the smuggler’s service for

years, often in criminal activiti¢§®

195 | pid
1% Mocorquadale et aGlobalization and Human rights: Human Rights Qubtteol 21, 1999. Pp. 735-
766
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2.3 Refugee M anagement

According to the 1951 Convention Relating to that& of Refugees and the Convention

as amended by the 1967 Protocol, they define geefas follows:
"A person who owing to a well-founded fear of bepeysecuted for reasons of race,
religion, nationality, membership of a particulaxcsl group or political opinion, is
outside the country of his nationality and is uead, owing to such fear, is unwilling
to avail himself of the protection of that countoy;who, not having a nationality and
being outside the country of his former habituaidence as a result of such events, is

unable or, owing to such fear, is unwilling to metao it.”**’

The above definition in itself is a challenge todsaimplementation of border policies
and procedures especially when there is no credisldence by the person who is
claiming to have well founded fear of being progedun their own country.

The Kenya Refugee Act Defines a Refugee as:

“a person shall be a statutory refugee... if sucls@erowing to a well-founded fear of
being persecuted for reasons of race, religion, s&konality, membership of a particular
social group or political opinion, is outside thrmuatry of his nationality and is unable or,

owing to such fear, is unwilling to avail himsefftbe protection of that country; or

1971951 Refugee Convention
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“not having a nationality and being outside therdogp of his former habitual residence,
is unable or owing to a well founded fear of bepgysecuted for any of the (above)

reasons is unwilling to return to it%

The difference between the two definitions, 195h¥&mtion and the Kenya refugee Act
is that the Act has included discrimination basadsex. The two legal documents have
defined refugees and have stipulated ways of hdwgees should be treated. For
example, the principle of Non-Refoulement implibatta refugee cannot be forced to
return to their countries of origin regardless dfether the situations that made them flee
cease to be. This may cause a serious strainraiinficture and resources on the hosting
country. In immigration matters, this would seem aspportunity to degrade the
Kenyanization policy which aims to protect job amyestment opportunities for the

Kenyan citizens.

International refugee law is a set of rules andcedores that aims to protect,
first, persons seeking asylum from persecution, sewbnd those recognized as refugees
under the relevant instrumenfs. Its legal framework provides a distinct set of
guarantees for these specific groups of persotigah, inevitably, this legal protection
overlaps to a certain extent with international hanrights law as well as the legal

regime applicable to armed conflicts under intdomal humanitarian law'°

198 Kenya Refugees Act,2006.
199 \www.unhcr.org
10 Goodwin-Gill, G .S. and McAdam, The Refugee in International Ladrd edition, Oxford University
Press, 2007.
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After entering a foreign country, whether legally ibegally, an asylum seeker has to
formally report to the necessary authorities of fpriesence to make his presence legal.
Then he has to make an application for refugeeeptioin. In Kenya, the Refugees
Affairs Department is responsible for setting upeggion centers where asylum seekers

can be received and registered.

To qualify as a refugee, it has to be establishatithere is genuine fear of persecution or
harm if they remained in their home country or doyiiof habitual residence. They face
harm or risk of persecution because of their ragkgion, nationality, membership to a
social group or political opinion. If it proven ththese conditions were the reason of

seeking asylum, then one is accorded refugee g@ig Convention).

The other reason is to have genuine and real fedistmakes these persons become
unable or unwilling to go back to their country. h&h there is fear that they would face
arrest, torture and even murder the host countryldvgrotect them from these

challenges by offering them refugee status.

2.3.1 The Refugee asa Challengeto Immigration Department

There are Border policies and perspectives whiehcantradicting and conflicting with
other perspectives and priorities. Kenya is a smwyao the United Nations Convention
relating to the status of refugees which was don&eneva in 1951 and the associated

Protocol which was adopted in New York in 1967, aidhe 1969 Organization of
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African Unity Convention governing the Specific Blems of Refugee Problems in

Africa. Kenya also enacted a Refugee law in 2006.

It is necessary to have regard to the Kenya Refligeeand Kenya'’s obligations under
international conventions when making decisionsuabmhether to refuse entry to a
refugee claimant. At the same time, the laws raggrdefugees in Kenya contradict
immigration laws that advocate for controlling gntf persons as regulated by Citizen
and Immigration Act 2011. There is a possibility pgople who do not qualify to be
granted refugee status to pose as refugees fopuhmose of benefitting from being
granted refugee status and causing constrains mfoedc nature due to scarcity of

resources in the country.

Millions of people face persecution worldwide often the account of political or
religious beliefs, their race, gender or their ovadility. The purpose of refugee law is to
protect people in this position. In some countri@hjle someone is applying for this
protection, there are processes and appeal systgasswhich an asylum seeker goes
through in order to establish their claim on refuggatus!® Various countries have

different legal and political systems of grantirgylam.

There have been difficulties in distinguishing be&w economic and non economic
causes of migration as the two may often oveltaSome refuges are fleeing from

persecution and others are fleeing to improve theanomic situation. Whether a person

M1 Gina ClaytonText on Immigration and Asylum Lawrd ed, Oxford University Press, 2008.
12 5ession 203-08econd Report: Asylum ApplicatidhC 281 para 42.
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gets refugee status is a matter of whether thaw tite legal definition as in accordance
with the circumstances that led them to claim fylam. The 1951 convention gives the

guidelines on who qualifies to be a refugee and ddes not.

The definition of a refugee indicates that this igery special category of persons who is
not protected and whose basic rights are at stakefugee in a foreign country seeking
refuge from persecution requires a special form podtection. The international
community has agreed through various internationstruments the standard form of
protection to be afforded to the refugees. Thisidgpehe case therefore, protection of the
refugee should be treated as a right and not dggéevby the specific host countt? It

is important to note that the right to protectiorddhe basic needs of life goes hand in
hand with certain duties placed on the refugee.rdli® a growing tendency to close
doors to asylum seekers due to the influx of ali@nd economic emigrants promoting
most governments to introduce restrictive meastivashinder access to their territories.
This may include; complicated or burdensome vigpirements for nationals of some

countries and fines imposed on airlines that cangocumented aliens.

Secondly, in some cases the minimum standardsafntient of asylum seekers are not
respected. Inadequate refugee determination proega@und refoulement at airports and
borders cause enormous problems for asylum seeRénsr examples of ill treatment

may take the form of detention for extended periagdghe process of determining

MMichael, R, The protection of Refugees by their State of Asylienna. (1984.)
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whether the persons are genuine or not. Some mal that the profiling and

interrogation procedures as harsh.

According to Water$! the nation state continues to retain and exersidenable control
in numerous areas. States continue to define peliand rules for those within its
jurisdiction but global events and global marketsl anternational agreements and
institutions increasingly affect their choices.The contemporary world is characterized
by the movement of people. The International Orgation of Migration has identified
the large increase in the movement of people a¢hesworld. The IOM notes that there
were 191 million immigrants in 2005, making up 3%lee world’s population. There is

an estimated 40 million refugees, and 26 milliaeinally displaced person¥’

The greatest challenge facing refugees arrivinganous countries of the world has
traditionally been to convince authorities thatytlaee, in fact, entitled to recognition of
their refugee status. The core of the internatidegal definition of a refugee requires
that “owing to well founded fear of being persemitfor reasons of race, religion,
nationality, membership of a particular social grau political opinion, [the applicant] is
outside the country of his nationality and is ueats, owing to such fear, is unwilling to

avail himself of the protection of that country*

"4 \Waters M, Globalization,ondon, Routledge, 1995.

15 Mocorquadale et alobalization and Human rights: Human Righ@uartely, vol 21, 1999. Pp. 735-
766

11610M facts and figure, www.iom.int. accessed off Ray, 2012.

117 Convention relating to the Status of Refugees, UBF'S 2545, done July 28, 1951, entered into force
Apr. 22, 1954 (Refugee Convention), supplementethbyProtocol relating to the Status of Refuge6s, 6
UNTS 8791, done Jan. 31, 1967, entered into forte4) 1967 (Refugee Protocol).
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In conclusion, refugee management in Kenya pos#susechallenges to the department
of immigration because of the current trend ofdast using refugee camps as recruiting
grounds for terror activities without being recaged by the authorities. This makes the
work of border management very hard with the needite preferential treatment to

refugees and at the same time fight war on terror.
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CHAPTER THREE
BORDER MANAGEMENT AND REGIONAL INTEGRATION

3.1 Introduction

This chapter discusses the connection between barBnagement and regional
integration. It brings forth the issues of the Bafsican Community (EAC) and its policy
on opening up of borders vis a vis individual ssat®mprising of the East African
Community in their mandate to maintain their soigrg/ as separate entities regardless
of the interconnectedness that they have togeitheill discuss the issues of EAC Treaty

and EAC protocol as well as the issues of One Btopger Post.

Regional co-operations and good neighborly relatiare still under the influence of
trends in former decades, and the level of politieaonomical, cultural, judicial and
other forms of co-operation are unsatisfactory.i®&g) Co-operation among neighbors
is emphasized in the fields of political dialogdese trade, freedom of movement of

persons, goods and capital freedom of settlement

East African Community is a compound polity comb@iconstituent units currently
Kenya, Tanzania, Uganda, Rwanda and Burundi, aed p@ssibly also include Southern
Sudan. Each state has a general government, easbgsing powers delegated to it by its

people through a constitution, each empowered &b dieectly with the citizens in the
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exercise of a significant portion of its legisla&jadministrative, and taxing powers, and

each directly elected by its citizens®

The Common Market Protocol guarantees the free mewg within the region, of
workers who are the citizens of the member stdtesntitles a worker to apply for
employment and accept offers of employment actualgde; move freely within the
territories of the partner states for the purposeroployment; and conclude contracts
and take up employment in accordance with the aotdgy national laws and
administrative actions. It also guarantees the etk stay in the territory of a partner
state for the purpose of employment in accordancd whe national laws and
administrative procedures governing the employnadmivorkers of that partner state;
enjoy the freedom of association and collectiveghmming for better working conditions
in accordance with the national laws o the hostnearstate; and enjoy the rights and
benefits of social security as accorded to the exslof the host partner state. Article 10
of the CMP also requires the partner states to renslat workers do not face
discrimination in employment, remuneration and otbenditions of work because of

their citizenship:*®

The EAC member states also committed, in Articleflthe CMP, to mutually recognize
academic and professional qualifications grantedhieymember states. In this context,

the member states were to harmonize their curric&aminations, standards,

18 Ronald L. WattsFederalism, Federal Political Systems, and Fedieras’, in Annual Review of
Political Science1998, p. 121.
119 Article 10, Common Market Protocol
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certification and accreditation of educational draining institutions. Article 12 of the
CMP envisaged the EAC member states to harmoniee tabour and employment
policies, national laws and programmes so as tiittde the free movement of labour
across the region. This commitment extends to natisocial security policies, laws and

systems in the region.

Further, member countries are required to coordiaad harmonize their social policies
so as to promote and protect decent work and ingpretandards of living of the
citizens*?® The peoples of East Africa have since time imméahdmteracted in various
ways through trade. Existing borders were drawrheyformer colonial powers in total
disregard of the settlement patterns of the day.tBese borders have continued to be
porous to this day. Indeed, some population gr@aupsoblivious of the existence of such
boundaries?* Border control can be enhanced by using thetlatesilable information,
detection, analysis and communications technolddne more the government knows,
the better is its control capacity, if the knowledg good intelligence and people know
how to use it. Tightening the webs of intelligerareates technological curtains around

borders.

As part of the framework for cooperation, the memdiates committed, in Article 5 of
the CMP, to ease cross-border movement of perswheweentually adopt an integrated

border management system. They were also to remestections on the movement of

120 Article 39 of the Common Market Protocol
21 Thomas Nzioki Kibua and Arne Tostens€ast-tracking East African Integration: Assessthg
Feasibility of a Political Federation by 2012005
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labour, harmonize labour policies, programmes slagpons, social services, provide for
social security benefits and establish common statsdand measures for association of
workers and employers. The member states werd@bsstablish employment promotion
centers and eventually adopt a common employmditypd-urther, the member states

were to facilitate the right of residence of thigzeins of the EAC.

3.2 Border Management in Kenya

The republic of Kenya is a sovereign state in Bdsta. The capital and largest city is
Nairobi. Kenya lies on the equator with the Ind@oean to the south-east, Tanzania to
the south, Uganda to the west, South Sudan todhe-west, Ethiopia to the north and
Somalia to the north-east. Kenya covers 581,309 k&24,445 sqmi) and has a

population of about 44 million in July 201%

The Department of Immigration was administrativelyved from the Department of
Police in 1950. It has operated without Migratiali@y but has been guided by various
immigration legislations. This is perhaps due te kbw number of persons leaving and
entering the country and failure to link migratievith national security and socio-

economic development?

The immigration law was repealed severally in sgbheat years the latest being the
enactment of the Kenya Citizenship and Immigra#ha of 2011 and Kenya Citizens

and Foreign Nationals Management Service Act 2Bibivever, in spite of the numerous

122 central Intelligence Agency (2012). "Kenya". Theid Factbook. Retrieved 28 May 2013.
123 Kenya National Migration Policy, 2013
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repeals to the Immigration laws, the governmentrdhe years, operated without an
explicit migration policy framework. This may berdiuted to historical disinterest in the
Government to develop policies and perhaps the nomwber of migrants and/or the
failure to link migration with national security énsocio-economic development.
Consequently over the period, the role of migraties never mainstreamed into the

national development agenda.

The Department of Immigration in Kenya has beendated to be the lead agency in
border managememt’ They are mandated to secure national borders avitloverall
objective of promoting national interests and prote citizens and residents from the

adverse effects of irregular migratiom.

Border management and security are key componertkeidevelopment of any national
migration policy. This is because most migratiotivity takes place at ports of entry and
consequently, it is apparent that border efficieang effectiveness has direct impact on
national security and the socio-economic develogmarthis regard, the importance of
tourism and foreign investment, critical pillars titre Kenyan economy cannot be over

emphasized?®

Kenya has a long porous border and coastline thatisceptible to irregular entries of

migrants. Along these borders and the coast-liedeaw immigration check points which

12%enya Presidential Circular 1/2008
125 Kenya Immigration Border Procedures Manual, 2010.
126 Kenya National Migration Policy, 2013
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are widely spaced with poor infrastructure, inaggguequipment and technology. The
policy therefore advocates for enhanced borderesilaice by establishing a specialized
border patrol unit, the opening of new border postproved capacity of existing posts

and enhanced use of ICT at all ports of entry.

The first migration regulatory law in Kenya wasraduced in 1906 and over the years
the country has operated without a migration poli€pnsequently, the absence of a
migration policy has hampered migration developmer@nagement and coordination in
the country. Due to lack of a policy, migration dpment and management has
continued to be managed on adhoc basis. The goba# therefore inadequate policy
frameworks; capacity and organizational structumes develop, manage and harness

fully the benefits of migration while addressing ihherent challengée$’

In spite of the many revisions to the immigratiegislation in Kenya, the Government
neither developed a strategic migration policy doarted a roadmap to guide migration
development in the country apart from the immignatirelated legislations . The
migration policy should advocate for the way togadvho is worthy of lawful entry and
stay into the Kenyan society. Factoring migratintoiplans to achieve the Millennium
Development Goals (MDGSs) is a matter of concernbfath development and migration

policy making. On the one hand it means bettergnatttng migration concerns into

127 Kenya National Migration Policy

62



development strategies; on the other hand it regulvetter understanding of how

development policies will affect migration patterf$

The growing importance of migration in the sociceromic development and security
of states is paramount. Migration issues are ggipirominence globally as epitomized
by the convening of the United Nations High Levelalbgue for Migration and

Development in 2006. In recognition of the vitalerenigration plays in the economic
development of AU Member States, the OAU CounciViarfisters in Lusaka, Zambia, in

2001 recommended for the development of an Afridagration Policy Framework. The

Policy was developed and adopted in Banjui, Gani2006. Member States were
therefore urged through a resolution to developonat migration policies anchored on
the African Migration Policy Framework. The resadut has been adopted by several
African states and African Regional Economic Consoiss (RECs), among them,

IGAD, COMESA and ECOWAS?®

Enforcement of migration legislation is a criticalgration policy issue. The policy has
clear guidelines on enforcement. Of particular ogon is the increasing number of
irregular migrants, smuggling and trafficking inrpens’ crimes and the ever rising
refugee population. According to the DepartmenRefugee Affairs, Kenya hosts one of
the largest refugee populations in the world. finegted that in October 2012 the country
had a refugee population of 650,000. Majority of tiefugees are from the war torn

Somalia and Ethiopia. The policy advocates forrntamagement of refugees in line with

128 | pid
129 Kenya Migration Policy, 2013.
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the Refugee Act of 2006 and other internationalugeé and asylum seekers’

conventiong>°

One of the greatest challenges of th& 2éntury will be to ensure that people in every
part of the world enjoy security and freedom, siggurom armed conflict, violence,
human rights abuses, poverty and the freedom thzeetheir personal potential to
participate in the governance of their country a@odexpress their individual and
collective identity** As a succession of recent refugee emergenciesdemenstrated,
people who do not enjoy security and freedom maletievith no alternative but to flee

from their homeland and seek refuge in anothee stat

3.3 Border Policiesand Border Proceduresin Kenya

Effective border management depends on achievihgatke balance between facilitation
and control while managing the risks posed by ulagmigration. The border policy
implementation requires facilitation of entry inenya of travelers who meet the
requirements, to identify and manage the risks ity arise from the travelers who do
not meet the entry requirements, to enforce theyesmd exit legislation and related
regulations as well as promote inter-agency andsscrborder cooperation and

coordination in border manageméttt.

130 UNHCR, The State Of The World’s Refuge®@sford University Press. 1995
131 ||

Ibid.
132 Kenya Immigration Border Manual and ProceduresKG2D10.
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A comprehensive and integrated border manageméicl/ p® critical to effective border

management mechanism. This is in recognition of fikeg that one of the core
responsibilities of governments is to provide siéguior citizens and residents which
may be easily eroded by ineffective and inefficirder management policies and
systems. In this regard, approaches to border neamagt have been and will continue to

be influenced by security conceris.

All personnel engaged at any level in border mamesge should receive appropriate and
relevant training including border security, infation and computer technology. The
development of smarter borders that can distingusitween the legitimate and
illegitimate travelers is pertinent. Strengthenthg border policy is intended to deter the

incidence of illegal immigrants and the entry demmational criminals into Kenya.

3.3.1 Visa Policy

A visa is a security screening clearance mechamsrpersons intending to travel to a
foreign country. States conclude bilateral or nhatiéral agreements to waive visa
requirements for their national traveling to theitery of a party state. The EAC partner
States are a typical example. International besttimes in Visa administration include
centralization of visa issuance processes. Inrdgard, many States are pushing borders

away from the natural borders. It should be nobted the possession of a visa is not the

% bid
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final authority to enter Kenya. The final authoriigs with the immigration official at the

port of entry™>*

Kenya is a major tourist destination country. Thegé number of tourists visiting the
country yearly, slightly over one million, bearsstimony to this. The economic
importance of this industry cannot be gainsaidisaffo say that it has overtaken tea and
coffee as the largest foreign exchange earner #atsanany employment opportunities
particularly to the large armies of unemployed yoUdtourists comprise the largest single
category of persons visiting Kenya. Consequently ésa policy should be guided by
considerations on national security, economic benehe ease at which tourist and other
visitors may obtain visas and visa issuance lonatiblowever, this window should not
compromise national security and all visa applaatnust be thoroughly screentd.
Currently, visas may be obtained at all Kenya Missiabroad for nationals of most
countries and at all ports of entry into Kenya. &/igpplicants at ports of entry are
required to appear in person and produce passpodther acceptable travel document
with a validity of not less than six months. Onlwiea application facilities are available

at a few Kenyan missions abroad.

Nationals of a few countries continue to applyvisas in advance and obtain approval to
travel from the Director before arrival into Kenykhe list of these countries is constantly
under review. In deciding to place a country onrdferral visa regime, security concerns

are paramount. Exemptions from the need to obtaem@yan entry visa are available

134 Kenya Borders Manual, GOK, 2010
135 |
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only to nationals/persons covered under agreenmaresed between the Government of

Kenya and other governments and/or internatiorgdmizations>°

The process of making a decision on a visa appitas essentially the same whether
this is being done in Kenya or at Kenyan Missiobsad. It should be noted that “visa
free” entry does not construe unrestricted entriKémya. Travelers are still subject to
entry requirement such as health, good charadditydor self-sustenance while in the

country and not being a security threat to theomati

While most countries have centralized visa issuaeaya has encouraged issuance of
visas at ports of entry. The main aim is to prontoteism by making visas conveniently
available. This situation may compromise natioreausity. The State therefore needs to
address the challenge between encouraging incréaseaf tourists and security. The
visa regulations stipulate the conditions on whacperson may be denied a visa. Any
person failing to meet entry criteria may be retlsatry irrespective of whether he/she is
in possession of a visa or entitled to a free Wasel. A visa does not qualify one to
engage in any form of employment or business, vdrgblaid or unpaid. All applicants
requiring visas must pay the prescribed fees urrempted™®’

Foreigners, who because of the nature of theimagses need to make frequent visits to

Kenya, may apply for multiple-entry visas.

136 Kenya Visa Regulations, 2010.
137 | bid
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A holder of valid visitor's pass issued on entry k@nya may, subject to entry
requirements of a partner state, travel to anyhef East African Community Partner
States and re-enter Kenya without the necessitgbtdining another visa if the pass
granted on entry is still valid. The visa policyafifcontinue to promote national interests,
enhance security, and facilitate efficient entry tofirists and business visitors. In
countries where Kenya does not have representati@nDiplomatic Missions of the

United Kingdom and other diplomatic missions withich Kenya has existing quasi-
consular agreements shall continue to issue visdsebalf of Kenya. This window could

be extended to other EAC Partner Stafgs.

3.3.2 Kenya Border Policies

The Kenya border policy is a mix of policies aimsdenhancing national security and
promotion of good neighborliness for the achieveinoémer development objectives.
Sovereignty of any state is a product of its ségunicluding security of external attacks
which is guaranteed through security of a countnigsonal border and its development
defined as the ability of a country to meet itsigdtions without external assistance. As
such every country has its own border policy whishspread in several areas. A
countries border policy is a product of the intéiorzal relations and diplomatic activities
of the respective state. Where a country borddrgstile state, its border policy will be

shaped to respond to this hostility thus resuliinig restrictive immigration policies.

138 Kenya Visa Regulations, 2010
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The kind of engagements between and among statesalp shape a country’s border
policy, w here states major concern is economiuwair toorder policies will be shaped to
allow economic engagements to thrive such as tr&euntries will therefore come up
with policies that reduce trade barriers. It carnabgued therefore, that the Kenya border
policy is informed by the dictates and the need&a@fya, such needs as maintained of
diplomatic relations, economic benefits, militamgwer and defense, security of the state
and protection of its citizens from external infiges together with the need to expand its
influence through regional integration all coaleszeshape the direction form and shape
of Kenya’'s border policy. The formulation of Kergyaborder policy and its
implementation is efforts of several state agen@#sunder the leadership of the
executive. These institutions that help in borgelicy making are the Ministry of
Immigration, Foreign Affairs, Ministry of InternalAffairs, Ministry of Regional

Cooperation and Office of the President.

3.3.3 Evolution of the Kenya Border Policy

The evolution of the Kenya border policy can beddhto the colonization of Kenya from
the 1900. During the scramble for Africa, Kenya ka®wn today was curved and
became a British colony under the crown. Kenyassdbr and therefore the border
policy were drawn at the time. More critical whs intentional border survey in 1932
which formally developed the Kenyan borders as tweytoday. The resultant map of

Kenya was subsequently deposited with the UN thasbbrders became instruments of

139 United Nations Report, 1999
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international lai*®. Several surveys conducted on the Kenyan boreysther with
various agreements between Kenya and its neighbaors important part of the Kenya
border policy. Such agreements rotated around ttecteess of Kenyan borders,
seasoning of Kenyan borders, surrender of parterotory to Kenya like the case of
Kenya and Uganda over parts of western regionesdar of the coastal among others.
The colonial ordinance of 1948 on immigration into Kenya and alien control though
seeking to structure immigration into Kenya alsonfoan important part to Kenya’'s
border policy. The alien’s registration ordinarufel 952“? seeking to regulate the stay

of aliens in Kenya is also important.

These two colonial ordinances were later to bealkggeby the Immigration Act Cap 172,
the Alien’s Registration Act Cap 170, the Civil Rscation Act Cap 173 and later the
Kenya Refugees Act 2006. These legislations inr tlegjal form are an integral part of
the Kenya border policy since they provide a clgaideline on not only matters of
immigration but also on matters of admission anduwesion of aliens, control of Kenyan

citizens movement and such related matters.

All the above Acts have now been repealed by theyKecitizenship and Immigration

Act 2011* the Kenya Citizenships and Immigration Servicet 2011** and the

140 United Nations Report, 1999.
141 as quoted in Opon D.,.2003: African immigratiorigies: case study of Kenya 1906-2000. MA thesis.
142 :1a;
ibid
143 Kenya Citizenship and Immigration Act no 2/201aws of Kenya. Government printer
144 Kenya Citizenship and Immigration Act 2011. Lavis&enya. Government printer
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Constitution of Kenya 2016 especially chapter three, in addition several etiee

decrees, administrative directives and visa regulatfrom part of the Kenyan border

policy.

It is important to note that Kenya does not haveffisial immigration nor border policy

in terms of a policy. The policy refer to in thitugy is still in draft form awaiting
approval of the cabinet and parliament. This ant®or the contradiction witnessed in
Kenya border management today where governmentcegerall pursue different
interests duet to their different mandates. Thenmeeed therefore to harmonize the work
of border agencies so as to realize a clear, steicpredictable and transparent border

policy devoid of misinterpretations.

The following chapter four will endeavor to highlitgthis Kenya border policy and
examine how it is implemented, so as to have onedoopolicy rather than border

policies.

145 Government of Kenya 2010: the Constitution ofriyeublic of Kenya 2010: chapter 3. Government
printer
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CHAPTER FOUR

IMPLEMENTATION OF KENYA BORDER POLICIES
4.1 Immigration and Emigration Across Borders

This study came across a normal, smooth cyclic meve of people across all selected
borders. For instance the sampled border is nglemmigration and emigration per

half year as at December 2012 as shown in table 4.1

Table4.1: Immigration and Emigration at selected Border Control Points (BCP)

Border Immigration Emigration
Namanga 301388 300308
Busia 428,512 438976
Malaba 212900 108767
Isebania 160621 148302
Taveta 129203 98204
Jomo Kenyatta International Airport| 6022701 6102340
Moi International Airport 2567080 2314589

Sour ce: Resear cher, (2013)

The data in 4.1 above shows a smooth and vibramement, such movement and flows
are facilitated by appropriate open and facili@atitborder policies that encourage
immigration and emigration rather than restrictihg This shows that the kind of

immigration policies have a significant impact & tfree movement of persons across
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borders influenced by the manner and intentioruiiclg the circumstances of time such

policies are developed and implemented.

The Kenya border policies can therefore be saltktopen and facilitative thus allow for
smooth flow of people as shown by the table ab&meerging issues though affect this
movement thus influences the policy in place. dsslike transnational crime such as
terrorism, human smuggling and human traffickingggal money transfers and the
recent wave in ivory trade in East Africa have matktes to adopt some restrictive

border policies to contain them.

This continues to influence the existence of bow®rtrol points and the several check
points at various borders. This also influences plolicy on various checks done at

borders such as emigration checks, customs chegakse checks and surveillance.

4.2 Border Procedures

The Kenya border policy document and the citizgmséand immigration Act 2011
provide for the procedure at border control poB€P). A border procedure is described
as the events or activities one (travelers) whaitlger citizen or non citizen goes through
at BCP in order to emigrate or immigrate any gigeantry.

In Kenya, the traveler undergoes various systensétips that all amount to passenger /
traveler screening. This procedure is:

(a) Declaration of intent to immigrate or emigrafghis is done by fiing EDF OR DDF.

This is in accordance to section 48(1)(c) of thigzénship and Immigration Act, 2011.
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Subject to and for the purposes of this Act an igration officer shall have the power
to:-
require any person seeking to enter or leave Ketjiar than a refugee or any
asylum seeker, to produce to him a valid passpatvalid travel document and any
form of declaration that may be prescridéy;
b) Presentation of self (travelers) together witltentifies documents and travel
documents before an immigration officer. The travalubmits his DDF or EDF form to
the immigration officer at the port of entry or €xihis physical presentation allows the
Immigration officer to physically examine the déteof the traveler in the passport and
those in the DDF or EDF.
(c) Profiling of the travelers by the immigratiofficers. This involves communication
between the officer and the traveler. After greggina set of standard questions that
immigration officers can draw from, depending oe tircumstances. Depending on the
responses to the above questions, an immigratiiceoimay ask additional questions to
obtain more detailed information or to cross chieérmation already providetf’
(d) Capturing of details of travelers in Piscestays This is a computerized database
which has the ability to identify and intercept kmoand documented criminals and
terrorists, as well as capacity to investigate madk suspicious traveler§®The system
collects and stores information on all incoming antjoing passengers and stores in the

data base.

146 Citizenship And Immigration Act, 2011, Laws of Ken
147 Kenya Immigration Border Manual, 2010.
148 | pid
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(e) Taking of biometric data of the travelers. Tifermation stored in PISCES is derived
from a traveler's passport. If the paper has a imnacteadable zone,(MRZ), a passport
reader scans the information into the system aufoally. If a passport is not machine
readable, the information has to be put in manudtiyaddition, it stores the travelers’
fingerprints which are captured on arrival and depal*®

(f) Verification of the data by comparing it to skng data. The PISCES system is able to
produce various kinds of reports, which will beimterest to immigration and other law
enforcing agencies, as well as information aboulividuals, including their travel
history*°

(g) Traveler search and comparison against storuted list. An important feature of
PISCES is the alert or the Prohibited Immigrantt Mdich contains information on
people and documents of immigration, law enforcenmmnsecurity interest. When a
person’s details are entered into the system, therearrival or departure, the system
automatically checks against the Alert List forasgible matcf®*

(h) The passengers is cleared, he / she is all@madration by endorsing the travel
document by an immigration stamp. The immigrastemp takes the form of a visitors
pass. The length of visitors pass depends onuhgope of immigration but ranges from
one day to six months. This is endorsed in shom #s KVP (Kenya Visitors Pass)

For countries under visa regime, they are issudl wivisa either on arrival or have

referred visa approvals on arrival.

149 Kenya Immigration Borders Manual, 2010.
150 i
Ibid
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4.3 National Treatment

Citizens of Kenya are accorded preferential treatnvehen they re-enter Kenya. For
instance special counters are provided for the@latirports and some border stations.
The process of screening Kenya citizens is nottlengs compared to non-Kenyans. This
is because most of their data has been storedimuganstitutions of the government.

To encourage free movement of East Africans andameeh regional integration, East
Africans are given treatment not lesser than KesyanThey are required to obtain a
visitor’'s pass of up to six months in entry to Karwhich is issued free. The difference is
East Africans must produce a travel document faryeto Kenya and those seeking to
establish in Kenya or are offered employment in y&ethey must obtain residence or
work permits.

However, recent agreements signed by Kenya, UgandaRwanda shall allow free

movement of persons, particularly upon productibtdentity card'>?

4.4 Implementation Agency
The presidential circular no 1/2008 designated gig@eartment of immigration as the lead
agency at all borders. It is the same departnientis responsible for the implementation

of the Kenya border policy.

The department draws its mandate from chapter thidbe constitution of Kenya and
the Kenya Citizenship and Immigration Act. These documents; Constitution and the

Immigration Act lay foundation of the Kenya Bord@olicy.

52 |nterview, Administration Section, {Geptember, 2013
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4.5 Stated Border PoliciesAnd Their Implementation

The purpose of the Kenya border policy is to stteey and secure national borders of
Kenya are prevent entry of undesirable personseéiidently facilitate entry into, stay
and exist from Kenya of bonafide travelers by emiramthe use of technology. Also, the
policy aims at strengthening and enforcing natidaak regulating migration through the

creation of clear transparent admission and expuisrocedures.

The policy is security biased since it attemptsetophasize the security role of the
department of immigration. During the research,smof the respondents have no
knowledge of existence of such policy. The admisshat there is no clear border policy
is a result lack of knowledge on the differencewlsen policy and law. The Kenya

border policy has been in existence through astimy and police.

Every item of this policy has been discussed aibuarpoints in this study. The Kenya
border policy provides some of the specific polggues for implementation as follows:
a. Strengthen border management structures and pesce&order management in
Kenya is the mandate of the department of immigrati That the department is
the lead agency at border means that it is taskeatactice shared by several
other agencies responsible for security of our omai borders such with
management of the same borders. Other agenciesuatems, police, public
health, National Intelligence Services. These eigsn meet in border

management committees under the secretariat of gnation department to
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discuss various issues facing the border. Thessitbees exist at all borders in
Kenya and are integral part of border managemestésy

b. Continuously evaluate the staffing needs for effitiservice delivery at points of
entry and increase staffing to optimal levels. SEherovisions are already
implemented. The staffing levels of various sedcBCPs is as shown in the

table 4.2 below

Table 4.2: table of staffing levels at selected BCPs

Border Total no of staff No of shifts
Jomo Kenyatta International Airport 104 4
Moi International Airport 61 3
Namanga 17 3
Busia 15 3
Isebania 10 3
Malaba 12 3

Sour ce: Resear cher, (2013)

From the table 4.2, it can be deduced that the eurmmbstaff deployed at various BCPs
to manage them and therefore by extension implethenKenya border policy is clearly
inadequate given their numbers as reflected in tdide. These numbers are not
commensurate with the tasks these officers haventtertake on a daily basis. This
means either some tasks are never undertakendond, consideration of the quality of

the work done is lost thus procedures are donddionality purposes other than for
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professionalism. This in consequence hinders efficimplementation of border policy

and hence poses a threat to national security.

Tasks border surveillance and patrol have everesbeen left in the hands of police
officers at some border points like in Namanga,i@t$meaning that this task is largely
not performed by immigration officers at many BCys this is a core mandate and
policy provision by the policy document. Other tadike carrier inspection, passenger
screening is more routinual than on the demandseaxth traveler. This clearly
compromises the security of the country and th¢ jr@stice that the policy envisages in
its attempt to confine and structure immigratioagtice in Kenya. This study realized
that at Namanga, carrier checks are done by agatiached to immigration office who
is also expected to be watching the immigratioriceff®. The security attached to the
office is not again supposed to be one checkingerar This later role is to be performed
by immigration officers while the security attachedo provide watch for the office and
its occupants. The same practice was witnessetthait lborders as well.
These mistakes can be corrected if adequate cffarerdeployed at each border and their
assignment of roles clearly done in consultatiothall BCP stakeholders so as to ensure
there is no duplication and overlap of roles.
c) Strife to reduce border porosity by opening moredbo control checkpoints and
enhance the efficiency of the existing ones.
The government of Kenya seeks to reduce borderspigrseo as to curb on instances of

illegal entry and crossing of borders at un- gaerepoints which is an offence in the

Snterview, 28 July 2013 at Busia Border Control
Bnterview, ' August 2013 at Namanga Border Control
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Citizenship and Immigration Act 2011. This is to &ehieved through complementary
opening of borders as recommended by the Eastakfrmpmmunity common market

protocof>>

and the regulation 5 (b) of the regulations @efmovement of persons of the
above protocol. These policies have been implerdettesome extent. The number of
borders has increased with proposals to open nedel® underway so as to ensure
proper management of Kenya’'s borders. For instaheeborders have been increase
from the former 25 BCPs to 29 and additional 16ppsd BCPs some of which are
partly operational see appendix 1 map showing guigts to Kenya.

d) Enhance border surveillance and patrols. To aehilkis policy objective, condition
envisaged in policy provisions in a, b and ¢ mustfidfilled. This is because this
policy depends on the other discussed policiestftr be effectively undertaken. It
can thus be said that the policy is being implem@ntith the implementation of
other policy items.

e) Enhance border management and infrastructural deweint, connectivity and

automation at border control checkpoints.

This policy item is also depended on the other steliscussed above. The automation of
all BCPs is critical in effective management of Kan borders given that the use of ICT
forms is a core ingredient in securing Kenyan brdand as a data collection tool thus
having a significant impact on the overall immigvat policy of Kenya. Most of the
borders visited during this interview are alreadyomated thus complying with the

policy aim of automation of Kenyan borders. Thesedbrs are: all airports of Kenya,

135 protocol Establishing The East African Communitgn@non Market
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Namanga border, Busia, Malaba, Isebania, Tavetgdubunga, Loitoktok, Suam,
Moyale, Mandera, Garissa Wajir among others. Alsmsg@cution sections of the three

regional offices are automated.

There is also a mobile immigration system functignin northeastern Kenya where a
mobile office in a van is used to patrol and do tbhe spot profiling of suspected
immigrants complete with security system which cameg these immigrants against a
list of internationally and nationally wanted unilakle persons. There is need to set up a
fully functioning immigration intelligence unit tbelp in gathering and prosecution of
intelligence information on immigrants and theitigtes rather than relying on the
mainstream intelligence arms of the government tzate no capacity and interest in

activities of and trends in immigration.

There are many challenges to the use of ICT thaaghe being a product of lack of
manpower training, power problems, lack of systemnectivity therefore making it
difficult to check the persons entry anywhere inni@ and the lack of own security
system like that used which is administered anchtih by the US government

Enhancement of regional cooperation with neighimgucountries in the sharing of
information, joint operations to prevent of crossder crime and Promote regional
integration by opening exclusively immigration deskr Kenya citizens, citizens of the
East African Community Partner States, nationalsCGIMESA and IGAD member

states.
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This policy item recognizes the role of immigratiam regional integration. Any
integration project is dependent of movement ofpes or migration as the key pillar for
such integration. There can be no economic integradbr even political integration
without integrating the people. Therefore recognitof the right to free movement of
persons and the safeguarding of this right in lghtibal and regional and national laws
and regulations is a fundamental undertaking ofgowernment and successful region.
The Protocol of East African Community Common Mariseone attempt in this region
to regulate and legislate for the free movemergestons. The government of Kenya is
in the process of implementing some of the prowsiof this Protocol especially
provisions on free movement of persons most of whiave been implemented thus
facilitating east African integration. For instaneast Africans are allowed to stay in
Kenya for up to six months without applying foricesnce or work permit in tandem with
the provisions of the protocol. They also are regfito obtain work permitgratis thus
reducing legal requirements for acquisition of workesidence permits to east Africans.
In consultation with Partner States in the EAC,ame the free movement of persons
and lab our through the One Stop Border Postsegirat busy East African Community

Parmer States ports of entry to promote the EAC idomMarket Protocol.

This policy’s implementation is already underway Kenya. For instance the

construction of OSBP is already being done at Tgvetalaba, Namanga. Busia border
has close to one stop border in place only proesdwaiting to be integrated. The OSBP
project is also part of the requirements in theiquol for the opening of complementary

borders thus has the potential of deepening intiegraThis will go together with
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harmonization of laws of member states, harmoronatif border procedures at all BCPs
to make movement across borders as open and fremiels as possible, to streamline
operations of all the borders to make them efficien the achievement of the broader
development goals of Kenya and by extension the Afagan region given the role of

Kenya as the gateway in the region. These opesatiannot be achieved without the use
of ICT in making functions efficient and smooth, dlata collection and analysis for

migration and policy use and as an important toolehsuring openness and integrity of

operations at the borders.

To achieve the larger objective of an integrategiore which protects the migration rights
of its people and therefore efficient implementatal respective individual state border
policies, there is need for a clearly independeadt éAfrican migration policy that
harmonizes all the provisions contained in the a&fstan common market protocol and
its regulations and simplifying the provisions hetprotocol and treaty. The lack of a
regional migration policy can be attributed to ladkndividual state migration policy or
weak national migration policies and the perceptbmember states of the region and
national governments of the role of migration afféative migration management for
national and regional development. The recent amiageof the critical role the Diaspora
community plays in the regional economies and imyge particularly through their
remittances has stirred states to rethink theatesies on migration and thus reshape

their policies to cater for this group’s intereatsl to motivate them back home.
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From this discussion both strengths and weakneasstge implementation of Kenya's
border policy can be identified and thus need taddressed. The role of the government
as the policy originator and implementer needsdalearly analyzed and evaluated in
terms of the capacity of the government to impleimenown policies without losing

focus on the real intent of the policy.

What hinders a state from implementing some comnmdegration policies like

abolishing permits is because they want to prdtesit national interests. This is clearly
explained in the theoretical framework in this stu&tates for example, may not co-
operate fully when it comes to the matters of regiantegration agreements because

they may fear losing their sovereignty power tegional organization.
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CHAPTER FIVE
CONCLUSION AND RECOMMENDATION
5.1. Introduction
This chapter presents a synthesis of the entidystiti contains a summary of research
findings, discussion of the findings in accordamath the objectives, conclusions and

recommendations made on the basis of the same.

5.2. Summary of Findings

In this chapter, the study identifies the challenfgred in effective implementation of
border policies and procedures. The Kenyan bomsissea are highly porous due border
control points that are far in between, inadeqeaig@pment and facilities, low financing

and weak policy and institutional coordination.

An important aspect of border management is thearsse of travel and identity
document which are authentic and ICAO complianbulgh a transparent system. The
provision and use of credible travel and identibguiments supports efforts to make cross

border movements safer, faster and easier forlamsie

Cooperation with other states and/or relevant natimternational organizations will
generally enhance border practice and security. Bhedy advocates for the
harmonization of border procedures and documemtaammong the East African

Community Partner States.
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In addition to the foregoing, the study advocates dreater use of technology, and
particularly biometrics for identification purposewhere possible, to enhance

effectiveness in border management.

5.3 Conclusion and Recommendations

Kenya has been operating without clear border politie former constitution failed to
capture the territory of Kenya and the borders ab. Whis has partly constituted to the
present contest over borders. Instability in thggae has made this worse. The present
border policy is a mix of policies from various ages such as immigration, security

policy, foreign affairs and presidential orders.

Emerging issues have stirred interest in the Kenyarders. Issues of terrorism and
human trafficking have brought the attention of snaauntries to take the task of border
protection more seriously. Other issues such agall migration and influx of refugees
have brought to the limelight the need to have a&encoherent border policy that may be
able to address the issues that threaten nati@ualrisy without necessarily bringing

conflict within the existing legal instruments.

This study sought to analyze the effect of thesergmg issues on border policies. In
fact, the kind of border policies presently beingnted by Kenya clearly demonstrates
the national desire to deal with these emergingeisso as to secure the Kenyan borders,
hence territory. It is for that reason that pokcere not only facilitating migration but

also controlling it. There is a very thin line bewn facilitation which presupposes open,
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flexible outward oriented policies and controllinghich presupposes restrictions to

migrations.

Issues of illegal migration, influx of refugees,udr trafficking, human smuggling,
terrorism, among other vices have necessitatecesstad adopt a rather restrictive
approach to migration, with an intention to conttiese trends. This study realized the
strong link between the border policies adopted #w@demerging issues as a result of
globalization. This therefore confirms the hypothethat emerging issues across the
globe are affecting implementation of border pelscand border management in Kenya.
It is clear from the study that regional integratis a both a facilitator and a threat to
border management especially in scenarios whengl@ewove borders instead of borders
moving people. It is very hard for countries tooallfree movements of persons across
the borders and hence the need for immigration ksh@dten individuals are crossing
borders regardless of their tribal or cultural ot&ion. For example, movement of
pastoral communities across borders is a challdogenmigration border managers

because these communities cross borders in sebgrhen pastures.

The study, therefore advocates for the openingarerborder ports, increased budget for
border operations and equipment, and the estalbdishof specialized border patrol unit
and the strengthening of institutional coordinati®here is also need for the department
to lead from the front, as the agency charged Wwitder management. There is laxity
and interference from other agencies especiallyrevirdormation sharing is necessary.

This calls for team work and cooperation with othgencies as well.
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War against terror would require the governmentottk at immigration as a security
issue and make available up to date informatiohrntelogy. Governments in East Africa
must also recognize that the use of biometrics si¢@dbe considered as part of a wider
border management strategy. That is to say, thefus@metrics must be integrated with
other facets of risk management on the borderderaio achieve a comprehensive border
management strategy that promises high-qualityrate and timely information in the
fight against security threats. Advance passenggrédphic data is ideal for identifying
threats prior to their arrival at the border, wiaeréiometric technology is ideal for rapid,
secure and reliable identification of individualsthe border.This would be done by
enhancing capacity building through training offfsia various areas that touch on

documents analysis and effective border management.

There is further room for research by the acadevhi@re by scholars can do an analysis
of different border management policies for cowstrwvithin the East African region.
Border policies and procedures keep changing frome tto time, hence need for

scholarly attention.
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APPENDICESI: MAP SHOWING BORDERSIN KENYA

KENYA IMMIGRATION EXISTING AND PROPOSED CONTROL POINTS

(@ Elderet Subk Region
[F=<IEmdoret Airport
ot Kisumu Regienal Office

F o | — Kisumu Airport Garlssa Birpart Libiol

. Kisurmu Pier ghhn

=1 Amuma
. Keolbio

[E] Nairebi Regional Office

Wllsen Alrpert
Jomo Kenyana International Alrporti KIA}

Existing.Barder Contrels (14 No.)
Existing 522 Ports (5.3
Proposed. Confrols {20 No.)

Alrpons. i7.Ned

@0@@@@

94



