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ABSTRACT
The main objective of the study was to analyzertite of the government of Kenya in the
protection of domestic workers in the Diaspora.cHmally, the study sought: to evaluate the
initiatives that the Government of Kenya has tat@wards the protection of domestic workers
in the Middle East, and to establish the role & tbreign affairs office in the protection of
domestic workers in the Diaspora. This research vea®d on the case of Diaspora domestic
workers in the Middle East. Qualitative data walleoted for the study. Primary data was
collected through a purposive sample of eightesparedents who were interviewed from the
ministry of foreign affairs and the relevant staffvarious embassies to the countries in the
Middle East. Interviews at the ministry of foreigffairs were done with a representative from
the Directorate of Diaspora Affairs, the Directeraif Consular Affairs and their respective
subordinates. The rest of the interviews were duitte the Secretary of Consular affairs and an
Administrative Attaché at: the Saudi Embassy Kengeeli Embassy Kenya, Qatar Embassy
Kenya and United Arab Emirates Kenya. In additian,interview was also conducted with a
representative from the Ministry of Labour. A segiarinterview was conducted with domestic
workers from the Middle East. The data collected waen analyzed using content analysis

technique.

The findings showed that Kenyans migrate to thediéicEast to be employed as domestic
workers because of lack of employment and the clittra of better pay. However, domestic
workers worked under deplorable working conditio@emparatively, the findings showed
that employment conditions were harsher in MidddsttEcompared to Kenya. The temporary
ban by the government was perceived as not efleddowever, power politics did not play a
role in the challenge of Kenyan protecting domestickers in the Middle East. The findings
showed that there have been notable improvemerttseimmandling of the plight of Kenyan
domestic workers in the Middle East following tleeent media highlight. A common theme
that prominently stood out was that the issue ké feecruitment agencies which was in the
docket of the Ministry of Labour. The findings haskown that the Ministry of Foreign
Affairs has taken a raft of initiatives includingint inter-ministerial committees, Draft

Bilateral Agreements and stakeholders meetings.
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The government should fast-track the bilateral agyents with the receiving countries as this
will resolve the question of policy and provide thasis for enforcement of labour laws in
these countries. In the mean time, the governmieatlld curb ignorance on the part of
migrants by disseminating information about thditiea of employment conditions in these
countries. It should compel recruiting agents teppre the migrants by training them and
exposing them to the Arab’s culture, customs, i@tigand beliefs before they can qualify to
travel to the Middle East. The government shousd &anprove the employment conditions of
domestic workers at home by working in collabonmatiwith employers and other agencies to

train these workers and give incentives such asidi@ls to compliant households.
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CHAPTER ONE
INTRODUCTION TO THE STUDY

1.1 Background

Over the past decades, changes in economic, saoil demographic structures have
accelerated the growth of domestic employment amd work across countriés Domestic
work used to be done by housewives and daughtdmvever, as women continue to enter
the job market, families continue to rely on doneegtorkers. Women'’s increasing entry into
the paid workforce is becoming a global trend tlests the state’s reliance on women to

provide care for their families on an unpaid bésis.

Family and household structures are also changiriy muclearization, migration and the
emergence of new marital and conjugal pattériikere has been a rapid increase in middle
class women entering the workforce as professianatecent decades, which, coupled with
growing income inequalities, has caused an increasthe demand for paid household
labour®> The advantage of household employees is that tm@y deal with care
responsibilities at the same time taking respolisibfor other household tasKsCare
responsibilities denote help given to those in nafechre such as the elderly and children, by

one or more members of the care receiver’s sonidt@ment’ This differs from other

household tasks in that there is a direct socied between the care giver and receiver in

contrast to tasks such as laundry work where tiecols not a human beifg.

! Razavi, Shahra & Staab, Silke. Underpaid and owe@d: A cross-national perspective on care workers
International Labour Reviewol. 149 (2010), p. 4.

2 Pierik, Roland & Werner, Woute€osmopolitanism in context: perspectives from ima¢ional law and
political theory Cambridge: Cambridge University Press. 2010.

® Piper, Nicola & Lee, Sohoo&ontribution of Migrant Domestic Workers to Susgdile Development.

Bankok: UN Women. 2013, p.34

* Razavi & Staabop cit. (2010). p. 4

®> Moras, Amanda. The private home as a public wadgal Employing paid domestic lab@prkplace Rights
Vol. 13(4) 377-400., 2008.

® Hein, CatherineReconciling work and family responsibilities: praei ideas from global experienc€&eneva:
International Labour Organization., 2005. p.18

" Maria, Deirdre and Kolmer, Benekedfamily Care and Care ResponsibilityJ Delft: Eburon Uitgeverij B.V.,
2007, p. 32.

8 Opcit, p. 32



The term domestic work refers to work performedoinfor a household or househofts.
Domestic workers are people who are employed inséloolids to perform tasks such as
cooking, cleaning, laundry, child care, runningaads and sometimes working at their
employers’ businessé8This occupation includes live-in and live-out werk who labor for

a single family, as well as those who are employgdnultiple families* Most domestic
workers are live-ins. A live-in resides in her eoy@r's homée'? Live-in arrangements are
particularly common for migrant domestic workersislapplies for both internal migrants,
and international migrants. Reasons for this arrangement include the preferascthe
employer (especially when domestic workers havee agasponsibilities), regulations on
migrant workers, the scarcity of alternative hogsamrangements and the distance between
the domestic worker's home and the workpldc€&hus, the term “domestic worker” means
any person engaged in domestic work within an eympémt relationship?

Domestic workers are a backbone for the wealthhefworld’s major economié$.In the

western world, domestic workers provide a numbesestiices for corporate elite — they are
housekeepers, child care givers, elderly companipnsgate tutors, and personal assistants
among other general roles. Commentators regardigkeein this sector as an outcome of
women’s increasing labour force participation whisha global trend that has squeezed the

time hitherto available for unpaid care giving amgpaid domestic chorés.

Domestic work is closely interlinked with interr@tal migration, with domestic workers
making up an ever-larger share of that migratioeash'® The global domestic work trade is

® International Labour OrganizatioBomestic Workers Conventioiyne 2011, p. 2

2 Bohan, Chara Haeussl&o to the sources: Lucy Maynard Salmon and thehiegoof history Oxford: Peter
Lang., 2004., p. 18

" Boris, Eileen & Nadasen, Premilla. Domestic Wosk@rganizeThe Journal of Labor and Socie8008, 11

pp. 413-437.

12 Maddalone, GuyHow to hire & retain your household help: a housiehdR handbookNew York: GTM
Household Employment Experts., 2004., 107

13 International Labour OrganizatioBomestic workers across the world: global and regiostatistics and the

le4xtent of legal protectiorGeneva:International Labour Organization, 2013, p.58

Ibid

'3 International Labour Convention. Documents and @amications: Conventions and Recommendations

concerning Decent Work for Domestic Workdrgernational Labour Review/ol. 150 (2011), No. 3—4, p. 440.

18 Jayaraman, Sarumathi & Ness, Immantibe new urban immigrant workforce: innovative medet labor

organizing,New York: M. E. Sharpe., 2005.

" Razavi & Staabop cit. (2010). p. 4

18 |nternational Labour Organization, 204, cit p. 22.
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one of the world’s fastest-growing economic secamprivileged families shift the burden of
housework onto immigrant workel®. Recent global statistics documented by the
International Labour Organization suggests thdeast 52.6 million men and women were
employed as domestic workers across the world h020 Considering the potential for
undercounting, the same report estimates thatlti@ignumber of domestic workers could be
close to 100 milliorf* In most countries the great majority of domestiurkers find their
employment through private contacts and introdustiand personal recommendations. In
some countries the public employment service igiptpa useful role and has adapted its
structures to the needs of the domestic sectasoine too, private employment agencies of

various kinds cater for domestic workers and thedspective employer’

It has been observed that much of the domestiautaborkforce is composed of migrants
who are often preferred by the employers to thenttgis nationals, particularly if they are
live-in domestic worker§® For example, Canada has traditionally filled itsvging demand
for domestic service by importing live-in domestiorkers from other countries. Today,
about 15,000 temporary work permits are issued gaehmn by the Canadian Immigration
Ministry to women from developing countries to file continuous need of household and
child care help. Facilitated by the Government’scdminatory policies in immigration
practices and in labor legislation, these permiabée Canadians to employ captive, cheap,

and vulnerable women workers as they are deprifedth full labor and citizenship righfs.

In the African continent, South Africa is the coynwith the highest number of domestic
workers in the region. In 2010, 1.1 million domestorkers were working for private

households, with the majority concentrated in tmevimces of Gauteng (which includes

9 Robinson, Tony, Dryden, Jessie and Gomez, Heaitftersection Oppressions: Racial-Ethnic Stratifaain
Domestic Work and Implications for Identity-Basedg@nizing.Journal of Workplace Right¥ol. 16(2) 171-
194, 2012, p. 173
2‘1) International Labour Organization, 201 cit. p. 19.

Ibid.
2 International Labour Convention. The employment aonditions of domestic workers in private housesio
an ILO surveylnternational Labour Review?003 391-401. p393
% Albin, Einat and Mantouvalou, Virginia. The ILO @eention on Domestic Workers: From the Shadowsiéo t
Light. Industrial Law Journal(2012)1-16. p2
24 Cohen, R. Women of Color in white Households: @ggbtrategies of Live-in Domestic worke@ualitative
SociologyVol. 4, No. 2, 1991, p.198.
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Johannesburg and Pretoria) and KwaZulu-N&tallore than three-quarters of all domestic
workers in South Africa are female, and the seuatas the country’s third largest employer

for women in 2010, employing approximately 15.5 gent of all women worker$®

In South Africa, many domestic workers are migramtrkers. They endure poor working
conditions and low incomes despite attempts byDiapartment of Labour to set minimum
standards. Many live in isolation on their empl@ygsroperties and lack opportunities for
collective action to improve their working condii® Low incomes and arduous working
conditions mean that access to health servicesbmdynited, as time away from work may

mean lost incomé&’

The most prevalent cases of the growing employroémtigrant workers are in the Middle
East and Gulf countri¢d. In the Middle East, an estimated 2.1 million woskavere
employed as domestic workers in 2010, nearly doubé 1.1 million found in 199%
Migration of foreign domestic workers to the Middiast started in the 1970s as a result of
increasing wealth and living standards due to théaom in the regiori° Domestic work
accounts for 5.6 per cent of total employment i fibgion, but this share is far exceeded in
some countries, such as Bahrain (12.8 per cend@®)2 the United Arab Emirates (12.8 per
cent in 2008) and Kuwait (21.9 per cent in 2085).

According to the International Labour Organizationthe Middle East is one of the largest
employers of domestic worketsThe estimation of the number of women domestickexs
in in the Middle East varies between 1.5 milliond&76,596> In absolute terms, the Middle

% International Labour OrganizatioBomestic workers across the world: global and regiostatistics and the
2e6xtent of legal protectiorGeneva:International Labour Organization, 2013, p.34

Ibid
" Dinat, Natalya and Peberdy, S. Restless worldsook, health and migration: domestic workers in
Johannesburdevelopment Southern Afrigdol. 24, No. 1, 2007., p188
2 Schwenken, H. Domestic Workers Count: Global atan Often Invisible Sector. Kassel: kassel ursitgr

press, 2011, p. 23.

2 International Labour Organization, 201 cit, p. 31.
3 International Labour OrganizatioBomestic workers across the world: global and regiostatistics and the
extent of legal protectiorGeneva:International Labour Organization, 2010, p. 32.
3 International Labour OrganizatioBomestic workers across the world: global and regiostatistics and the
extent of legal protectiorGeneva:International Labour Organization, 2013, p.31
32 |bid, p. 32
3 Schwenken, 201Dp cit.p. 24.



East is one of the largest employers of domestidkers, with approximately 784,500 persons
engaged in domestic work in 2009 (of whom two-thikdere women). As in neighboring
countries, the number of domestic workers has aszé steeply — by more than 40 per cent —
since the beginning of the decade. Paid domestik wow accounts for almost half (47.1 per
cent) of total female employment. This high shase partly due to the low female
employment- to population ratio in the Middle Eastcording to ILO estimates, only 18.1 per
cent of all women above the age of 15 years wenglarad in 2009 (compared to 75.6 per
cent of men)* As in most countries, the educational attainmérdamestic workers in the
Kingdom is concentrated at the lower end: in 2008ly 83,700 domestic workers had
secondary education or above (or 10.7 per certieofdtal), while 203,000 (25.9 per cent of
the total) had only completed primary school and,800 (or 38.4 per cent) had obtained no

formal educational qualification®.

Kenya's Diaspora policy defines Kenyan Diaspora@ssisting of Persons of Kenyan Origin
(PKO) and Non-Resident Kenyans (NRK’s). PKO statlesignates foreign citizens of
Kenyan origin or descent. On the other hand NRKust#s for Kenyan citizens holding a
Kenyan passport and/or having dual citizenship esglding outside the country for an

indefinite period whether for employment, businesgation, education or any other purpose.
36

Kenya’s policy document for the Diaspora views ratgm of Kenyans abroad in three
distinct waves: First, in the period preceding K&syindependence in 1963, a small number
of Kenyans were able to travel abroad in seardbetter education and training opportunities.
Many of these pioneers participated in the strufmiéndependence and constitute part of the
Diaspora. The second wave occurred during the giddt where young Kenyans were taken
abroad to acquire further education in order to €dvack and fill up positions in Government
created by the young nation. The third wave canstit those Kenyans who migrated to seek

better economic opportunities in the face of falliiving standards. This latter wave occurred

34 i
Ibid
% International Labour OrganizatioBomestic workers across the world: global and regiostatistics and the
extent of legal protectiorGeneva:International Labour Organization, 2013, p.32
% Republic of KenyaDiaspora Policy in Kenya2011, p. 3
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prominently in the 1980s and 1980sTo date, the number of Kenyans in the Diaspora is
estimated at three million and is continuously loa ise®® The Kenyan Diaspora continues to
play an important role in the development of thantoy through remittances. According to
World Bank Reports the amount of inward remittanioeseased from Kshs. 70 Billion ($1.0
billion) in 2005 to about Ksh.151.2 billion ($ 18lion) 2010, representing 4.6% and 5.4%
of the GDP respectivel3.

The majority of Kenyan emigrants are highly skillpdofessionals, business people or
students who do not face any major threats whilgraing. However, this is not the case for
a significant number of the more than 40,000 Kenyagrants who work in the Middle East,

specifically in Saudi Arabia, the UAE and Qatare$é low-skilled Kenyan emigrants face a

number of risks, including labour exploitation ffieking and smuggling’”

1.2  Statement of the Research Problem

According to UN Women, the global domestic work ustty is growing, and posing

increasingly complex policy challenges for laboagislation, human rights, gender, and
development! A report by the International Labour Organizatitrowed that many domestic
workers are still excluded from provisions thatestivorkers take for granted with respect to
essential working conditions, such as paid anneald, working time, minimum wage

coverage and maternity protectithGibney and Hansen observes that local labour iaws
the Middle East that cover domestic workers areermtent because they are mainly
employed in private households and are therefoite gsolated®®> Schwenken opines that

migrant domestic workers are among categories oplpewho are most vulnerable and are

%7 |bid

3 Republic of Kenyaop cit. 2011, p.3

*bid, p.5

0 Regional Mixed Migration Secretaridtixed Migration in Kenya: The scale of movement assbciated
protection risks2013. p16. Retrieved o' duly 2013 from http://www.regionalmms.org/.../.pdf

*1 UN Women.Domestic Workers at the Interface of Migration &@&pment: Action to Expand Good
Practice 2011.

“2 International Labour OrganizatioBomestic workers across the world: global and regiostatistics and the
extent of legal protectiorGeneva:International Labour Organization, p. 1.

4343 Gibney & Randall, 2005p cit,p.27
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likely to face worse conditions of employment asytlare not sufficiently provided for under

the law and state policiés.

Kenya’s policy document for the Diaspora acknowkslthat there are existing administrative
challenges which inhibit proper provision of corasutervices and lack of policy framework
that is responsive to Diaspora ne&da large number of Kenyan Diaspora lack necessary
work permits and documentation. There is lack tdristate collaboration in regularization of
undocumented Kenyans in the Diaspora. In additrmn-registration by Kenyans in the
Diaspora with Kenya Missions abroad hampers theategtion and further constraints the
provision of consular services to th&mnder these conditions, it is not clear whaiatites
have been implemented by the Kenya government éedidns towards the protection of
domestic workers in the Diaspora. Some scholamst pait that the scope of domestic work
needs to be broadened by investigating other saciaks, institutions, and sites such as the

nonprofit sector and the staté.

A common gap throughout the review of literature tbe conditions of employment of
domestic workers is the lack of research on the oblgovernment and especially the Ministry
of Foreign Affairs in the protection of Kenyan destic workers in the Diaspora. Following
the outcry concerning the abuse of Kenyan domesii&ers in the hands of their employers
in the Middle Eagf, this study sought to contribute to the body obkledge on the
Government’s initiatives and the informational rdhat the Ministry of Foreign Affairs play
towards the protection of Kenyan domestic workarghe Diaspora in general and domestic
employment in the Middle East in particular. Thedst therefore attempted to fill this
research gap by establishing the state of proteafodomestic workers in the Diaspora,
focusing on the case of the Middle East. The sgalyght to answer the question; what is the
role of the Kenya Government in the protection @in@stic workers in the Middle East?

4 Schwenken, H. Domestic Workers Count: Global @atan Often Invisible Sector. Kassel: Kassel Ursitgr
press, 2011.

“5 Republic of KenyaDiaspora Policy in Kenya2011, p. 5

“% Ibid, p. 6

*" Scrinzi, Francesca. “Cleaning and Ironing...witBraile”: Migrant Workers in the Care Industry irafce.

Journal of Workplace Right§2009), Vol. 14(3) 271-292. p.272

“8 Blackstone, Samuel. Kenya has banned citizens guimyg to the Middle East for Domestic work due to

Growing concerns about abuisiness InsideRetrieved on 18 July 2013 from

http://www.businessinsider.com
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1.3  Objectives of the Study
The main objective of the study was to analyzertie of the government of Kenya in the

protection of domestic workers in the Diaspora.cfmally, the study sought:

I. to evaluate the initiatives that the GovernmentKainya has taken towards the

protection of domestic workers in the Middle East

ii. to establish the role of the foreign affairs offioethe protection of domestic workers

in the Diaspora

1.4 Literature Review

The review of literature looks at factors fuellidgmestic employment of migrants, the role of
the government in the status of Diaspora domestickers, the nature of domestic
employment in the Middle East, the influence ofiol culture in the employment

conditions of domestic workers in the Middle East attitudes towards unionization of

domestic workers.

1.4.1 Factors Influencing Domestic Employment of Mjrants

Romina studied what she calls contract enslavemkefémale migrant domestic workers in
Saudi Arabia and the United Arab Emiratéghe author argued that, contrary to what may
be understood traditionally, the women who migtatéhe Middle East do so willingly. She
noted that many are educated and skilled and aremthe edge of abject poverty; in fact,
many of these women come from lower-middle classilfas and take a proactive role in
leaving the household in search of work. Althoupleré is a key financial incentive to
migrate, many women also do so because they akengesdventure, independence, training,
and upward social mobility. Pushed by these factwmnen often incur substantial debts and
pay recruitment agencies exorbitant fees to finaghee migration. Relying on employment
agencies and brokers, migrant domestic workersr emtetractual bondage with employers

whom they have never met before, leaving themselubterable to abuse and exploitation.

9 Romina, Halabi. Contract enslavement of femaleramigdomestic workers in Saudi Arabia and the Uhite
Arab EmiratesHuman Rights and Welfag06, p.43
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In many ways, the study by Romania reflects theasivn in Kenya in which it has also been

reported that despite the fact that news of Kenyeirsg mistreated in the hands of employers
in the Middle East had been all over the media,yréenyans ignored the warnings and still

sought to travel to these countrf@sThe study by Romina however did not highlight toke

of governments through their respective agencied s1$ the Ministy of Foreign Affairs in

fostering or abetting the domestic worker situatiothe Middle East.

1.4.2 Governments’ Role in the Status of Diasporadnestic Workers

De Regt studied Ethiopian women in the Middle Efgusing on the case of migrant
domestic workers in Yemen. The scholar noted frdms study that migrant domestic
workers’ mobility is in several ways affected bytst policies and practices. The Ethiopian
state allows women to look for work abroad becanfsthe bad economic situation but is
confronted with the illegal migration of women amaiman rights violations. The government
tries to control and regulate women’s migratiorthie Middle East, but does not want to lose
women’s remittances and therefore turns a blind &ydrafficking and human rights
violations®* Therefore, unlike Romina’s study, the study by Regt begins to shed light on
the role of the government in the status of Diagmymestic workers in the Middle East. As
such, De Regt’s study provides some insights ihto understanding of the role played by
sending country governments. However, her reseamaf based in Ethiopia. Given that
diplomatic relations and interests are potentigifferent, a similar study is necessary in
Kenya, especially following the ban on the migratad domestic workers from the country to
the Middle East.

0 Omukubi, Noel. Kenyans want Middle East Jobs,@oternment Protectiodlamhuri MagazineRetrieved
on 158" July 2013 from http://jamhurimagazine.com/index.ph

*IDe Regt, Marina. Ethiopian Women in the Middle Eas$ie Case of Migrant Domestic Workers in Yemen.
Amsterdam: University of Amsterdam. P22
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1.4.3 The Nature of Domestic Employment in the Midig East

Crane studied what he termed as modern slaverjoraxg the conditions and capabilities for
human exploitation. Defining modern slavery as “gtatus or condition of a person over
whom any or all of the powers attaching to the trighownership are exercised”, he noted in
his review that one of the regions in which modslavery is most prevalent in the Middle
East. He highlighted four features that were alé@ to this definition. These are: that under
modern slavery, (i) people are forced to work tigtothreat; (i) owned or controlled by an
“employer” typically through mental, physical orrélatened abuse; (iii) dehumanized and
treated as a commodity; and (iv) physically cons&d or restricted in freedom of

movement?

Crane further proposed a model that explains cmdit enabling slavery. The model
composed of conditions related to the industry exist and conditions related to broader
institutional context. This involved regulatory,rnaative and cultural systems, an institutional
context that encapsulates socioeconomic, geogrptuicltural and regulatory actor$He
posited that modern slavery is most prevalent iregulated or poorly regulated service
industries, particularly domestic wotk. He argued that poverty is probably the mostaziti
“push” factor since it creates a fertile context thoe worst kinds of labour exploitations, with
evidence suggesting that such a context offersesi@cruiters the opportunity to use
persuasion, coercion and deception to secure paitéatiourers” He postulated that slavery
will most likely occur where poverty in one geogdnap location is perceived to be
considerably more extreme than poverty in anothbut-where relocation is only possible

through an intermediary.

By implication, Crane linked the problem of domestworkers migrating to receiving

countries such as the Middle East to unemploymespecially structural unemployment,

2 Crane, A. Modern Slavery as a Management Pradfigeloring the Condition and Capabilities for Human
Exploitaton.Academy of Management Revi@®@13, Vol. 38, No.1, p1
53 i
Ibid, p53
> |bid, p54
* Crane, 2013pp cit p55
%% |bid, p55
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where, in the absence of alternative employmenbogt and without a social safety net, the
offers from recruiters appear to be a family’s blespe for economic survival. Moreover,
those entering slavery will either be coerced aredesd about the actual circumstances of the
working arrangement they are entering into, a phemn accentuated by illiteracy and low
levels of education among target population. Theé@upostulated that slavery is most likely
to persist where informal institutional rules aratms provide an accommodative culture. He
argued that there is considerable variation inrdgulatory context, of which the strength of
governance (government effectiveness, regulatoajityurule of law, political stability, and
control of corruption and accountability of citiznis a key regulatory factor influencing

whether modern forms of slavery will flourish.

The discourse by Crane therefore introduces theegia underpinning institutional theory,
arguing that institutional processes are profourmtijtical and reflect the relative power of
organized interests and the actors who mobilizeratdhent?® However, poverty as a factor
claimed by the author appears to contradict Rorairfig@dings which claimed that many
Ethiopian Diaspora Domestic workers who migrated/iddle East were not actually on the
edge of abject poverty. This suggests that findiogiscerning the dynamics underpinning
African domestic workers in the Diaspora are miged as such, research is not conclusive.
The discourse by Crane is nevertheless usefulaariting the actions of governments and
other institutional actors such as the Internatituadbour Organization and the foreign affairs
office in the attempt towards the protection of §piara domestic workers.

1.4.4 National Culture and the Employment Conditios of Domestic workers
A detailed report was compiled by UN Women, a WhiMations Organization dedicated to
gender equality and the empowerment of women. Téport noted that in destination
countries, domestic workers fall under minimum wadggislation, where it exists, but

otherwise wages are determined by national stgpestand not individual qualification and

>’ Ibid, p56
%8 |bid, p55
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skills, a practice which the report noted, is ptentin the Middle East and Asia.For
example, the report claimed that Filipino workers aonsidered a status symbol in Arab
households, and therefore, receive a higher sdhary those from other countries, a trend
which in part, demonstrate the arbitrariness in evdgtermination for domestic wofk.
Additional myths include the belief in some couedrithat an increase in wage will result in
decrease in demand for domestic work and subsednergase in unemploymefit.The
report however highlighted that although some ddime@sgrkers do not receive any payments
in the initial months as their wages are used toqfaddebts incurred in relation to their job
placement and departure, some countries like tligppihes have banned charging domestic
migrants the incurred placement and travel cobgiailith no effect as the practice is widely
ongoing through unofficial channéls.

The report by UN Women is therefore important inyaling a panoramic view of practices
in various countries and government actions ortioas that contribute to the current state of
affairs concerning domestic workers worldwide. @itkat countries vary in their policy and
practices as highlighted in the report, it mearet thilateral relationships between sending
countries and receiving countries are not statit,dotentially depend on the socio-political
and economic power and interests of the particsgading and receiving countries, making
in-depth studies and focus on a particular sendmgntry such as Kenya one of ongoing

relevance for policy and practice.

1.4.5 Attitudes towards Unionization of Domestic Wikers
The report by the UN Women also highlighted a comrtteeme which was echoed in an
Action Guide presented by Burrow, the Secretary éeanof International Trade Union
Confederation, that of national stereotypelhe stereotype is that Employers look upon

unions as trouble makers, making unionization anmgpaverment of domestic workers

9 UN Women.Contributions of Migrant Domestic Workers to Sus#ile DevelopmenBankok: UN
Women.2013, p.17

0 Ibid. p.17

® |bid. p.18

2 UN Women, 2013®p cit. p.18

8 Burrow, Sharan. Decent Work, Decent life for dotizaworkers.ITUC Action Guide[Online] Retrieved:
http://www.ituc-csi.org/IMG/pdf/ITUC_dwd_AnglaisWEBdf p. 51
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difficult. The action guide noted that unions owmme this challenge in Kenya by involving
the police, explaining to domestic workers to reé@ory case of exploitation they know of to
the authorities. The local union has contacts Withpolice stations that help them. However,
when an employer realizes he or she is in the wrthrey may try to bribe their way out, but
from then on they usually try harder to respecirtiemestic worker’s fundamental rights, to
avoid problems in futuré

Burrow therefore presents a snapshot of the itistital contributions to change in the
employment conditions of Kenyan domestic workers.isl useful in explaining how
institutional actors such as the union and the gowent through the police collaborate to
address the challenges faced by this vulnerabl®rsdt has also highlighted the important
role of training local domestic workers and promgliinformation to them regarding their
rights at the workplace. However, the questioiKefiyan domestic workers in the Diaspora
is conspicuously absent in the discourse, a gaphuineeds to be filled through research and
discourse on the role of the Government of Kenyaugh its foreign office towards the

promotion of the rights of domestic workers in Diaspora.

1.5  Justification of the Study

The importance of the protection of domestic woskierthe Diaspora stem from Article 6 of
the provisions of the General Conference of thertrdtional Labour Organization which
passed that each member of the organization shledl tneasures to ensure that domestic
workers, like workers generally, enjoy fair termfsemployment as well as decent working
conditions and, if they reside in the household;ede living conditions that respect their
privacy®® Particularly, the International Labour Organizatjsrovides that national laws and
regulations shall require that migrant domestickeos who are recruited in one country for
domestic work in another receive a written job nffer contract of employment that is
enforceable in the country in which the work isbi performed, addressing the terms and
conditions of employment hitherto referred, priorctossing national borders for the purpose
of taking up the domestic work to which the offercontract applie&®

64 ;i

Ibid, p. 52
® International Labour OrganizatioBbomestic Workers Conventiaiyne 2011, p. 4
66 [|hi

Ibid, p.5
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A common gap throughout the literature review ondititons of employment of domestic
workers is lack of research on the role of Goveminaed especially the Ministry of Foreign
Affairs in the protection of Kenyan domestic worken the Diaspora. This study therefore
sought to evaluate the extent to which the goventnoé Kenya has enforced the ILO
provisions and recommendations towards the prateai domestic workers in the Middle
East.

1.6  Theoretical Framework

This research was approached from the lenses tfuiienal theory. Institutional theory is
usually seen as a theoretical paradigm which fsadrigin around the turn of the century with
the writings of scholars like Thorstein Veblen almhn CommonS’ Institutional theorists
view individuals and groups as embedded in somakexts - sets of institutions — which
govern their behavior. The theory was motivatedtliy need to examine ways in which
collective action can be institutionally embodieddain that form, shape and constrain

individual choice®

Institutional theory seeks to understand the emesteof international institutions, and how
they operate®® It is based on the notion that organizations haweinfluence on and are
influenced by broader internal and external insts in society based on three pillars:
regulative, normative and cultural-cognitive pil&? The regulative pillar refers to the ability
to establish, inspect and review rules and to deter and enforce sanctions for non-
compliance, either formally through legislationioformally such as adverse publicity. It

constrains behavior through rule-setting, monitp@and sanction&

7 Bray, Mark & Wailes, NicklInstitutionalism and Industrial Relations Thepf@nline] Retrieved:
http://mngt.waikato.ac.nz, p 55.

% |bid, p 56

% Elman, Colin & Elman, Miriam Fendiuand Progress in International Relations Theory: Agiging the field,
Cambridge:MIT press. p.87.

" Price, Robin, Bailey, Janis, McDonald, Paula aimi, Barbara. Employers and child workers: an tositnal
approachindustrial Relations Journa$2:3 p. 223

bid, p.223

"2 Mccarthy, K. J., Fiolet, Maya and Dolfsma, Wilfrékhe Nature of the New Firm: Beyond the Boundarfes o
Organisations and Institution€heltenham: Edward Elgar Publishing.
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The normative pillar of institutional theory encajsges normative rules that introduce a
prescriptive, evaluative and obligatory dimensiotoisocial life such as human resource
policies and values about the protection of vulblergroups — whose basis of compliance is a
sense of moral obligation that this is the waydgsishould be don€.

The cultural-cognitive pillar of institutional theobrings into the frame the shared conception
that constitutes the nature of social reality dmel frames through which meaning is made.
Institutions are defined as persistent and condes#ts of rules (formal and informal) that

describe behavioral roles, constrain activity, shdpe expectatiors.

A central tenet of institutional theory is that itegacy is critical to the evolution of all
organizations as societal acceptance of the orgtnizand its subsequent survival depends
on its attaining the support of relevant entitiedts environment which are perceived as a
source of pressure on organizatidnsThus, institutional theory does help explain state
strategies, since those strategies are affectecbmigt by fundamental preferences but the
constraints and opportunities in their environmémtjuding those provided by international
institutions’®  Institutional theory was therefore adopted tophekplain the role of the
Kenyan government as an institution on the pratectf Diaspora domestic workers in the
Middle East. The theory’s significance in this stud found in its potential to expose the
regulatory role of governments in protecting dorcestorkers as well as the cultural
dimension of the institutional environment that reltéerize domestic employment in the
Middle East.

1.7 Hypothesis

The Kenya Government has taken a raft of initiaivewards the protection of Kenyan
domestic workers in the Middle East. The Ministriy Foreign Affairs is significant in
disseminating information to stakeholders towalssgrotection of Kenyan domestic workers
in the Middle East.

3 Ibid, 42:3 p.223.

" Elman, Colin & Elman, Miriam FendiuBrogress in International Relations Theory: Appiaisthe field,
Cambridge:MIT press. 2003. p. 87.

S Kenis, Patrick, Janowicz, Martyna and Cambre, Baemporary Organizations: Prevalence, Logic and
EffectivenesgCheltenham: Edward Elgar Publishing. 2009. p. 95.

® Ibid, p.96
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1.8 Methodology
The section discusses the Research design, taogelgbon, sample and sampling procedure,
research instruments, validity and reliability dfetinstruments, data collection and data

analysis.

1.8.1 Research Sampling Design

This research was based on the case of Diasporadficmvorkers in the Middle East. The
study used primary and secondary data. Secondargesoincluded books, scholarly journals
and articles.

1.8.2 Target Population

The target population was relevant staffs at thaisttiy of Labour and Ministry of Foreign
Affairs and International trade, Kenyan Embassreshe Middle East countries. The study

also targeted Kenyan Domestic workers in the MidtHist, whether present or past.

1.8.3 Data Collection Instruments

Qualitative data was collected for the study. Prim@ata was collected through a purposive
sample of eighteen respondents who were intervidveea the ministry of foreign affairs and
the relevant staff of various embassies to the wmmin the Middle East. Interviews at the
Ministry Of Foreign Affairs were done with a repeesative from the Directorate of Diaspora
Affairs, the Directorate of Consular Affairs ancethrespective subordinates. The rest of the
interviews were done with the Secretary of Consattairs and an Administrative Attaché at:
the Saudi Embassy Kenya, Israeli Embassy Kenyaar@ahbassy Kenya, and United Arab
Emirates Kenya. In addition, an interview was atsaducted with a representative from the
Ministry of Labour. A separate interview was contalc with domestic workers from the
Middle East.

Data collection was based on a structured intergaide and note taking for oral interviews.
The interview guide was used to direct and corttrelvarious research topics and themes as
they arose during the interaction with the respotgleDuring the interview, emerging issues

were jotted down in a notebook.
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1.8.4 Data Analysis

The data collected was then analyzed using comieallysis technique. Content analysis is a
qualitative technique of data analysis which ineshthe attempt of discovering patterns and
meanings by counting the number of times certaimgeor phrases appear in qualitative
data’’ The findings were summarized and presented pigchdnich were corroborated by
verbatim narratives.

1.9 Chapter Outline

Chapter one is the introduction to the study. # stated the problem and proposed objectives.
It has also looked at the scope, justification asdumptions. It has further discussed the
theory which underpinned the study and a revieMitefature related to diaspora domestic

workers.

Chapter two discusses the domestic workers in tiasgdra and in particular Middle East
relating it to Kenya. It identifies which countrigsthe Middle East are affected with issues of
domestic workers from Kenya. It also talks abowt biternational Labour organization and
its role within the context of Diaspora domesticrkess in the Middle East.

Chapter three explores Kenyan domestic workerstfagid protection, and the awareness role

of the Ministry of Foreign Affairs.

Chapter four analyzes the Government protectiokesfyan domestic workers in the Middle
East, their effectiveness and challenges.

Chapter five presents a summary of the findingackusions and recommendations.

" Rubin, A. & Babbie, E. REssential Research Methods for Social Wolkw York: Cengage Learning., 2009.
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CHAPTER TWO
DOMESTIC WORKERS IN THE DIASPORA

2.0 Introduction

This chapter presents a review of Kenyan domestickevs in the Diaspora. It begins by
profiling the explosion of migrant domestic workénsghe world today and considers various
case studies. Subsequently, it discusses the isgugemestic workers in the Middle East,
relating it to Kenya. It then identifies the couesrin the Middle East that are affected with
issues of domestic workers from Kenya. It then amhes with a summary of the major

concerns.

21 Migrant Domestic Workers in the World

Despite the acknowledged role played by domestikears in many economies of the world,
International Labour Organization reports show tthamestic workers are among the least
protected internationally and one of the major alukey face include severe restrictions of
the freedom of movemeft.Domestic workers, usually young girls, live andrkvin the
shadows of society — hidden behind the locked dobtiseir employers’ homes, isolated from
their family and peers and with little regulatoryessight by the governmefit.They are
largely a part of an informal economy where low ,pagk of social security and lack of job
security are part of the garfieFurther, restrictions on the right of domestic kess to
associate make it difficult for them to join tradeions and hence to participate in collective
bargaining, which in turn is a crucial factor ftwetimprovement of conditions of work and
enhancement of other rightsThe ILO estimates that there are 20.9 millionimist of forced
labour worldwide; with domestic work one of the mé®quently cited economic sectors,
with many different dimensiorf8.

8 Banik, D. The Legal Empowerment Agenda: Poverghaur and the Informal Economy in Africa, London:
Ashgate Publishing, Ltd., 2011, p.10

" Sheppard, B. Workers in the shadows: abuse arlditatipn of child domestic workers in Indonesiag
York: Human Rights Watch., 2009.p33

8 pierik, R. & Werner, W. G. Cosmopolitanism in cextt perspectives from international law and peiti
theory, Cambridge: Cambridge University Press. 02@#9

8 Banik, (2011)pp cit, 2011. p.10

8 International Labour OrganizatioBomestic workers across the world: global and regiostatistics and the

extent of legal protectiorGeneva:International Labour Organization, 2013, p.45
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2.2 Working Conditions

Working conditions refers to the working environmand aspects of an employee’s terms
and conditions of employment. This covers such ensiths: Working Hours, Wages, work —
life balance, terms of employment, the organisatbmvork, work activities; training, skills
and employability; health, safety and well-beingdavorking time Pay is also an important
aspect of working conditions, although Article 1&8f3the Treaty on the Functioning of the
European Union (TFEU) excludes pay from the scdpisoactions in the area of working

conditions.

2.2.1 Working Hours

The number of hours of work, working-time arrangatsend rest time has significant effects
on the quality of work and on quality of life in mgral®® While increase in work hours and
the performance of overlapping activities may leatiigher monetary income and completed
household tasks, the manner in which informal womverkers spend their time can lead to a
deterioration in health due to stress, chronicgtatj and a lack of recreation and sl&ep.
Well-established findings from occupational heatbdies show that long working hours,
night working and patterns of shift work that invelan irregular distribution of working

hours are the factors that have the greatest megeffiects on workers’ healtf.

However, working hours of domestic workers aroune world are among the longest and
most unpredictable for all groups of workefsFor instance, the ILO reported that while the
average actual hours of work of the general emplgy@pulation in Nepal in 2008 was 39
hours per week, domestic workers worked on avebs2deours per week. Similarly, the report
showed that domestic workers in other Asian coasfrsuch as Indonesia (51.6 hours, 2008),
Malaysia (65.9 hours, 2008), the Philippines (52durrs, 2010) and Thailand (58.3 hours,
2003), routinely work in excess of the 48-hour shi@d. Data from Namibia (62 hours, 2007)

8 International Labour OrganizatioBomestic workers across the world: global and regiostatistics and the
extent of legal protectiorGeneva:International Labour Organization, 2013, p.55

8 Floro, M. S. and Pichetpongsa, A. Gender, worlerisity, and well-being of Thai home-based workers,
Feminist Economic2010 16(3), 5-44.

8 Op cit., 2013, p.55

% |Ibid, p.55
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and the United Republic of Tanzania (63.0 hour€)62Ghow a similar pattern. In Saudi

Arabia, it was reported that domestic work was gbetor with the highest average working
hours, at 63.7 hours worked per week (2009). Thas aiso the case in Qatar, where the
average time worked by persons employed by prikateseholds amounted to 60 hours per
week (2009)®’

The foregoing literature suggest that domestic exwkvirtual work overtime. Overtime in
relation to a given period of time means the portaf time employees work for their
employers in excess of the ordinary working hostalglished by law® A significant number
of countries have no regulations on overtime, nyab#cause they either do not deal with
hours of work of domestic workers in their lawssanply because they exclude them for the
general norms on that matf8rA study conducted in South Africa revealed thaspite
minimum standards set by the department of laltberwomen interviewed lived hard lives,
and worked long hours for low pay, and their regesnindicated that many employers were
not meeting the statutory minimum standards of eyment.® Further, excessive hours of
work and round-the-clock availability are often tbeof live-in domestic workers, especially
those employed to look after children, the elderijrandicapped members of the family.

In the International Labour Convention held in 20ttile main issue of contention centred on
the alleged difficulty — both conceptual and preaiti— of measuring the hours actually
worked by domestic workers, owing to the varyingmnsity of domestic work in the course of
the day, the unpredictability of domestic workengrk schedules due to the volatility of
households’ needs, and the impracticability of kegprack of hours worked? However, the
available data also showed that there was stillgetgap in the statutory provision of weekly

rest periods: some 44.9 per cent of all domestikers, or 23.6 million worldwide, were not

8 International Labour OrganizatioBbomestic workers across the world: global and regiostatistics and the
extent of legal protectiorGeneva:International Labour Organization, 2013, p.58
8 Maria, Jose and Machado, RamirBpmestic work, conditions of work and employmeregl perspective
8(3eneva: International Labour Organization, 2003} p.

Ibid
% Dinat, Natalya and Peberdy, S. Restless worldagook, health and migration: domestic workers in
Johannesburdevelopment Southern Africdol. 24, No. 1, 2007., p189
1 Tomei, Manuela and Belser, Patrick. New ILO staddan decent work for domestic workers: A sumnuiry
the issues and discussioit#ternational Labour Review/ol. 150 (2011), No. 3—4, p.435
%2 Tomei, Manuela and Belser, Patrick. New ILO stadda@n decent work for domestic workers: A sumnadry
the issues and discussioh#ternational Labour Reviewol. 150 (2011), No. 3—4, p.435
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entitled to any weekly rest under national legistat An ILO report noted that most of them
lived in Asia and the Middle East: in both regioosly a small fraction of domestic workers
are entitled to a weekly day of rest under natidagislation, namely domestic workers in
Iran and Jordari’

Article 10 of the Domestic Worker Convention prossdthat each Member shall take
measures towards ensuring equal treatment betwaaeslic workers and workers generally
in relation to normal hours of work, overtime comgation, periods of daily and weekly rest
and paid annual leave in accordance with natianas) regulations or collective agreements,
taking into account the special characteristicdahestic work. It also stipulates that weekly
rest shall be at least 24 consecutive hours. Rynleeiods during which domestic workers are
not free to dispose of their time as they pleagseramain at the disposal of the household in
order to respond to possible calls shall be reghedehours of work to the extent determined
by national laws, regulations or collective agreetegor any other means consistent with
national practic¥. It is however not clear the extent to which theseommendations have

been implemented generally and particularly bygtseernments in the Middle East.

2.2.2 Wages

The domestic work sector is usually characterizgddw wages. A analysis by the ILO
showed that domestic workers typically earn arod@der cent of average wages, although
the level relative to average wages varies betvé@e8 per cent in Hondoras (2006) and only
14 per cent in Botswana (2005/08)In principal however, many countries use minimum
wage as a tool for overcoming asymmetries in banggi power or the lack of effective
collective bargaining, with the objective of minimuprotecting “disadvantaged groups of
wage earners” against “unduly low wageg®. Article 11 of the Domestic Workers
Convention provides that each Member shall takesomes to ensure that domestic workers

enjoy minimum wage coverage, where such coveragstsexand that remuneration is

% International Labour OrganizatioBomestic workers across the world: global and regiostatistics and the
extent of legal protectiorGeneva:International Labour Organization, 2013, p.62
% International Labour Convention. Documents and @mmications: Conventions and Recommendations
concerning Decent Work for Domestic Workdrgernational Labour Review/ol. 150 (2011), No. 3-4, p. 443
% International Labour OrganizatioBomestic workers across the world: global and regiostatistics and the
9e6xtent of legal protectiorGeneva:International Labour Organization, 2013, p.67

Ibid, p.74
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established without discrimination based on sexcoMding to the ILO, many countries
already use minimum wage legislation to set a wikgm for domestic workers, either by
including domestic workers into the coverage ofemeagally applicable national minimum
wage, or by fixing specific minimum wages for dotnesvorkers; depending no the overall
characteristics of the minimum wage system estaddisn a given countr/.

However, in practice, domestic workers often havadcept deductions from their salaries for
the costs of housing and food — even when livingthe employer's household is a
requirement that primarily benefits the househ8ldh common practice is for the employer
to a pay live-in domestic workers a flat weeklyrmonthly rate, but without specifying the
working hours. This practice is based on the emgrfeyassumption that the domestic worker
will be available whenever their services are ndéd&he ILO further noted that gender-
based pay discrimination in domestic work may benpounded with other forms of
discrimination such as the worker’s ethnic or soaragin and/or nationality might determine
the level of remuneration, rather than any legitenariteria.’°® In relation to Kenya, the ILO
increased the minimum wage of domestic workers whiwvas consequently gazetted by the
Government of Kenya in June 2011 and was to tdfleetefiithin a year*

2.2.3 Work-Life Balance
Migrant women who enter domestic service have livegond their work and the private
confines of the homée®? Domestic work is however characterized by longkiray hours,
which sometimes, combined with sleep interruptibineaten domestic workers’ work-family

balance and negatively affect their physical angclpslogical health. This may result in

" International Labour Convention. Documents and @amications: Conventions and Recommendations
concerning Decent Work for Domestic Workdrgernational Labour Review/ol. 150 (2011), No. 3-4, p. 443.
% Op cit., 2013, p.3

% Ibid, 2013, p.58

19 |nternational Labour OrganizatioPomestic workers across the world: global and regiostatistics and the
extent of legal protectiorGeneva:International Labour Organization, 2013, p.69

101 Akinyi, M. How many can afford it?The Standard,2011 Retrieved on 10 July 2013 from
http://www.standardmedia.co.ke
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fatigue, stress, and increased risk of accidentthatworkplacé® A research conducted
among migrant domestic workers in South Africa sbdvhat the social lives of domestic
workers, like their working lives, were relativetpnstricted, at least for those who live in.
Most of their social activity (whether migrant oommigrant) took place in homes or at
church, and very few regularly ventured outsiderteenployers’ homé® For the live-in
domestic worker, her temporary "home’ in a foreignd is also her "place of employment’
where she is subject to a certain degree of sgrmd surveillance integral to the social
relations of waged work. Places away from her eggios home such as public spaces may
in fact afford more degrees of "privacy’ and peeddreedom to revert to her own social and

cultural norms such as in speech and beha\for.

Living-in domestic workers are dependent on theapyers for accommodation and food;
because they live and work in the same place asdhwloyers, they end up being in a state
of “permanent availability” to the employers’ fames, while their own personal life is
hindered. It is the blurring of the boundaries ba#w work and personal relationships that is
characteristic of living-in jobs, especially wheronkers develop relationships of affection
with the people for whom they care. At the sameeticare-work relationships can also be
characterized by psychological exploitation, whiglaggravated by the isolation in which the

domestic worker lives

Domestic workers are also often excluded from mitieteave and the associated maternity
cash benefits. Given that more than 80 per ceatl@fomestic workers are women, this is an
important shortcoming. While domestic workers ofegrable others to improve their balance
of work and family obligations, domestic workereitiselves are often excluded from crucial

provisions: more than one-third of all domestic keys themselves have no right to go on
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paid maternity leave®’ Further, expunging off-days for domestic workersvie the most
foolproof mechanism to restrict the foreign donwstiorker’s forays into public space
without the employer’'s guiding and restraining pres. Domestic workers placement
agencies and employers often do not view this &srm of victimization or deprivation;
instead, some view their control as a means ofeptiolg the domestic worker “for her own

good/security/safety"®®

In a study of migrant live-in domestic workers iar@da, it was established that feelings of
deprivation among domestics were enhanced by thatisn and loneliness many of them
experienced. In key respects, domestics, livingvaoxking in their employers’ houses, where
many aspects of their existence are controlled,ira@ situation similar to inmates in total
institutions. Their daily routines, including afterork hours, are largely defined by their
employer’s life-style. Since there are no co-woskeithin the setting to share the hardship, it
makes sense that there should be a greater needxfernal power resources. Live-in
domestics reported being treated as “non-humancttj€® In some cases, some domestic
workers ask for an occasional afternoon off in addito the official off-days to run errands
such as going to the bank or sending parcels hatniée others increase the "time out’ period
on the official off-day, citing traffic jams or ath unforeseen circumstances as reasons for

returning to the employer’s home lat¥,

2.2.4 Terms of Employment

The contract of employment governs the employerleyae relationship. It establishes the
rights and obligations of the parties involved dine legal basis they must refer to regarding
job description, type of employment (full-time/péirhe, live-in/liveout), probationary period,

working days, hours of work, breaks, overtime, tayis, wages, leaves, termination of
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employment, settlement of disputes, ett' In a situation of extreme hierarchy and
informality, terms of employment are usually biasg@inst the domestic workers. They have
no security of employment, health insurance or enccupational health problems are
prevalent, and the low status of domestic workessppounded by lack of social confidence
and a low level of unionization, makes them vulb&ato sexual and other forms of

harassment?

Arbitrary changes of work contracts, pay cuts agremon-payment of salaries are facilitated
by the irregular nature of the employment relatiopsn the domestic work sector. The lack
of a binding labour contract makes it difficult fdismissed workers to obtain an assessment
of severance pay and other obligatory fringe bésefihis is also underlined by the fact that,
frequently, the working contract is of an oral matupresenting the worker with the extra
difficulty of proving the existence of a contradtuaorking relationship in case of
controversy*® Very few countries formally require the conclusioha written contract of
employment for domestic service in private housgfchnd some countries expressly exclude
domestic employment from a general requiremenstich contracts* If any case, domestic
workers, even when not formally hired for childcangay be engaged in indirect childcare

because of the location of their work and as alrestheir informal work contractss®

Further, the definitions of “work” and the categiused to measure it, informality or the
absence of a contract of employment, “invisibilitgue to the location of the work,
embeddedness in personal relations, the socialsstatd sex of the worker, and the socio-

cultural valuation of different activities, partledy those in which women predomindfe
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2.2.5 Other Predicaments

The extreme dependency on an employer, combindd that lack of rights and the isolated
and unprotected nature of domestic work, can rerdtanestic workers vulnerable to
exploitation and abuse. In the case of migrant dimevorkers, in particular, their often
precarious legal status in the destination courangd their lack of knowledge of the local
language and laws, make them especially vulnetalddusive practices. Reports of physical
and sexual violence, psychological abuse, non-paymewages, debt bondage and abusive
living and working conditions are also frequentiany countries:™*’

Moreover, migrant domestic workers who have beerureed through intermediaries in one
country for employment in another country generakye little or no opportunity to engage
in direct negotiations with the employing househdihen their residence status is tied to
their employment contract, they lack not only acedbut also an “exit” option, as they would
have to return to their home country if they teraténtheir contact. Socio-cultural factors,
such as language barriers, may also prevent damestkers from engaging and negotiating
with their employers. These factors also incredmr tvulnerability to abusive treatment,

discrimination and unfair working condition’

2.3  The Employer as a Perpetrator

Historically, the relationship between a domestarker and their employer has often relied
on a paternalistic model, rather than on an expéoiployment contract under which the
worker and the employer each has clearly defingltsiand obligations®® It has been noted
that many employers fail to see their home as &place or themselves as employers. A
study by Moras found out that domestic employerd aalifficult time assuming employer

positions, evidenced by their lack of direct andaightforvard communication and
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supervision strategie€® Employers often conceptualize domestic workeraraextension of
housewives rather than as workers. Furthermoreadkertion that a domestic worker is “one
of the family members” opens up that relationskupfurther exploitation and conceals the
power relationships at work'As a result, domestic workers bear abuse and ratstent
before they retaliate, sometimes violently, agaiheir employers??

While employer-employee relationships could ranmgenfbusiness-like arrangements to more
familial ones, the state’s abdication of respotisyoover the foreign domestic worker’s work
conditions and relegation of the task of “policthg domestic worker’ to the employer tends
to drive employers towards excessive control otieirtdomestic workers’ activiti€$> For
instance, employers in Dubai use the migrant’s Edknowledge of host country language to
their advantage by restricting access to the oaitswdrld. Passports, airline tickets, and
identification papers are frequently confiscatedru@rrival at the worksite — though these
actions are prohibited by UAE law — leaving the raigs virtually shackled to their
employers. Without identification, faced with lamge barrier and subject to acute poverty,
migrant workers have no choice but to endure foric@dluntary labor and servitude on a
monthly salary of anywhere from US$ 100 to US$250.

2.4  Employment Agencies as Facilitators

Domestic workers do not only look for work in thewwn home countries, but often move to
other countries in search of better employment dppdies — often with employment
agencies as intermediari€é.There is considerable variation in the terms ambitions that
agencies impose on employers and in the servi@sdfier to workers, as well as in their
objectives. Exploitation by placement agencies @ddse woes of many domestic workers.
Particular concerns raised in the literature inelmdn-payment of wages, features of forced/
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bonded labour, forms of social exclusion and dmsgration, and the possibility of sexual
exploitation (by the middlemen, agents and empk)yéf> Migrant domestic workers are
particularly fearful of unscrupulous private empimnt agencies, some of which charge
exorbitant fees that can lead to debt bondage amed labour, and sometimes to confusion
as to who the real employer'fS.

Several factors transform this legal transactioto ia form of slavery. Recruitment fees,
although banned by international covenant and alleg many “supply countries”, are
demanded of foreign workers under the title of “jplacement fee” or “employment fee”.
Often in the shocking range of US$4,000-11,000f¢les are paid to the labor recruiter or to
the company hiring the workers abroad. The reasyit®ho already receive a commission for
their work, doubly benefit from the advanced fe€$The rigid practices of employment
agencies, combined with the lack of legal protectior domestic workers, may also force
domestic workers to become entangled in activeiogiships, including relationships with
boyfriends, in order to meet not only needs fof-easteem and other emotional needs, but

also economic needé®

2.5 Protection of Domestic Workers

According to the ILO, The protection of domesticrikers depends mainly on legislation.
Further, the real conditions of work and employmaitlomestic workers not only depends
on the extent that labour laws offer them protettiout also on the level and the way that
these laws are, in fact, enforced by the compegenhorities:?® Protection is largely

contingent on the existence of requisite legistatiad the enforcement of such laws.
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2.5.1 Labour Laws

A review of national laws across the world by th®Ilsuggested that a large number of
countries have legislation protecting the wagesdomestic workers, such as fixing the
periodicity of payment, the employer’s right to reateductions and the worker’s right to
dispose of his or her earnintiSFurther, a smaller but sizable number (many inc&fyj have
minimum wages covering domestic workers, mostlyateel to those fixed for other
occupations and respecting any national minimumwéi@r, everywhere else, however,
wages are fixed by the arties alone and left tilag of demand and supp!y* The extent of
coverage of domestic workers by national labourslagons across the world is represented
in figure 1. The figure shows that generally, 47%domestic workers in the world are
covered in part by the general labour laws andairt py subordinate regulations or specific
labour laws. However, an estimated 30% of the dtdme&grkers were excluded from the
scope of their country’s labour laws. Domestic kess covered by general labour laws to the
same extent as other workers accounted for only %he statistics, whereas 10%
represented federal countries with provisions th#fer between states. Some 3% of the

domestic workers were covered by subordinate régukor specific labour laws.

O Domestic workers covered in part by the
general labour laws and in part by subordinate
regulations or specific labour laws

1,500,000, 3
5,000,000, 10

B Domestic workers excluded from the scope of
the country's labour laws

O Domestic workers covered by general labour
25 100.000. 47% laws to the same extent as other workers
, ) , (

O Federal country with provisions that differ
between states

B Domestic workers covered by subordinate

15,700,000, 30% regulations or specific labour laws

130 |nternational Labour Convention. The employment aonditions of domestic workers in private houseso
an ILO surveylnternational Labour Reviev2003 391-401. p394
131 |bid, p.394

29



Figure 1 Coverage of domestic workers by nationabkbour legislations across the world,
2010.1%

The ILO however observed that only a few counthase legislative or other provisions on
daily rest, some concerned with overall rest duthgyday and others specifying the times at
which rest is to be taken (such as an afternooakboe a long noon break). A slightly larger
number of countries prescribe a minimum period ightrest or set the time of the day or
evening at which work shall, as a rule, ced¥sComparatively few countries have standards
regulating sick, maternity or emergency leave famdstic workers; the problems of domestic
workers and their employers in these respects alher special, particularly in the case of

workers living in**

In receiving countries, migrant domestic workergeonfbenefit from limited legal protection
given their foreign status. In some cases, immignaaws tend to differentiate between local
and foreign workers in terms of protection and asc® support serviced: In India for
example, the working conditions of domestic workams not governed by any legal norms at
the national level. Nor is there any official minim wage for their occupation except in a
few states. There is no uniformity in their houfswmrk and other conditions of work, but

most of them work a seven-day week with no annaetion or sick-leave entitlement®

Previous research investigates the role of racisthimmigration policies in shaping the new
arrangements of the gendered division of laborhm teceiving countries and reveals the
linkages between immigration policy and social @al®” The hiring of migrant domestic
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workers reaffirms gender and class relations Isd global inequalities. Immigration policies

tend to reinforce the employers’ position vis-a4vigrant domestic worker§™®

The situation is even bleaker for the Middle Eashere, among those countries with
available data, Jordan is the only one that codemestic workers through its labour
legislation (in the form of specific labour law3d)his leaves an estimated 99 per cent of all
domestic workers in the region outside the scopalmfur legislation. Some countries in the
region, namely Kuwait and Lebanon, regulate doroestirk through mandatory standard
employment contracts. Likewise, Bahrain and thetéghiArab Emirates have announced
plans to introduce standard contracts that outl@geuitment conditions and basic rights of
domestic workers. While these do provide some déchprotection to domestic workers, they
are not a full substitute for legislation. The ctiigs of the Gulf Cooperation Council (GCC)
argued to the Committee on Domestic Workers that riaw instruments would help to
improve the conditions of domestic workers and wolénd support to efforts to protect

domestic workers fully, in line with the specifiei of that type of work>*

Labour laws in Arab states largely exclude domestickers, who, in this region, are to very
large extent women migrant workers from Asia andio&f However, some countries have
issued so-called standard employment contractsigrant domestic workers which regulate
basic aspects of the employment relationstip Although the vast majority of countries
provide some maximum limit on hours of work, andaguntee minimum weekly rest and
annual leave, domestic workers are often exempted this standard. Specific exemptions
with respect to working time exist even in courgnrehere the labour laws, in principle, cover

domestic workerg**

Only in a minority of cases is it due to the abseotany standard on weekly working hours
for all types of workers. At a regional level, tbeverage is weakest in Asia and the Middle

East, where — as far as data are available —atgtirhitations on the normal weekly working
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time of domestic workers are almost universallyeais? The data show a significant
regional variation. Minimum wage coverage on anagdmoting with other workers exists for
a large majority of domestic workers in developedrtdries (86 per cent), Eastern Europe and
the CIS countries (95 per cent), Latin America #ral Caribbean (95 per cent) and in Africa
(83 per cent). In contrast, the overwhelming majoof domestic workers in Asia and the
Middle East remain unprotected. About 88 per cérdamestic workers in Asia and 99 per
cent in the Middle East are not entitled to a $tajuminimum wage. Given that the primary
objective of minimum wage legislation is to protealnerable workers at the bottom of the

wage distribution, this is a serious gap in coverdq

In addition to restrictive eligibility criteria, aoestic workers frequently face exclusion from
maternity leave protection when the scope of natitegislation is not clearly defined. Given
the historical exclusion of domestic workers froabdur legislation and the widespread
acceptance of informal employment arrangementssl&mpn that is silent on this issue
hinders domestic workers from claiming their riglaisd can bolster employers looking to
shirk their obligations. Domestic workers’ rightrimaternity leave should not be doubted and
should be enshrined in clear and decisive leg@iatinat provides protection to all domestic
workers.'** The eligibility for coverage by maternity leavegiglation varies considerably
between regions. In the Middle East, domestic warkee generally excluded from maternity

leave 1*°

The ILO noted that in the case of migrant domestarkers, some countries link work
permits to a negative pregnancy status. For exgngfegapore requires foreign domestic
workers to undergo a medical examination for intecs diseases and pregnancy every Six
months. A failure of the test results in immediagatriation. Similar policies and approaches
exist at various levels in other countries. Whileernational labour standards and the national
legislation of most countries provide for protentifom dismissal during pregnancy, the

informal nature of the employment relationship nfenables employers to lay off pregnant
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domestic workers without fear of recourse from wuoeker. They have a particular incentive
to do so where the payment of maternity benefithésemployer’'s responsibility and is not

covered by a social insurance fuffl.

2.5.2 Enforcement

In practice however, domestic workers remain onéhefleast protected groups of workers
under national labour legislatidfi. The ILO posited that compliance may be poor due to
weak enforcement mechanisms, the highly inform#&lineaof employment relationships, and
the lack of awareness about legal entittements gmeorkers — who often lack higher
education, or even basic literacy — and employéke.aMoreover, even where domestic
workers are covered by labour laws, migrant doroestirkers might be excluded from the
provisions, or they may lack any realistic meangsisting that their employers respect their

rights.'*®

With regard to labor, the UAE has since 1980 inetlich provision requiring a minimum
wage law. Its labour law number 8 of 1980 is a fabllaw subject to continued amendments
and modifications by ministerial resolutions regul@ labour relations across the UAE.
These laws enumerate legal terms of recruitmentjrman working hours and age limits. It
cites the right to annual leave, overtime, occupeti safety measures and healthcare
provided by employers. Notably, though the ministfylabor imposes the federal law, the
individual emirates can adopt their own agencieemibrcement and such as the case in

Dubai.**®

Internationally, the UAE is a member of the ILO drab ratified six of the eight central ILO
conventions. It has ratified conventions relatirgg the elimination of forced labor, of
discrimination regarding employment, and of chikbdr. It has also ratified conventions

relating to hours worked, labor inspections andhniggme work for women. These acts
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represent a growing recognition among the DubaildA& governments that the situation of
migrants demand a response. However, the UAE haseahnot to ratify ILO conventions 87
and 98, which provide Freedom of Association anatdetion of the Right to Organize and
the Right to Collective Bargaining, respectivelydditionally, wage disputes though provided
with a legal outlet, are generally considered agte matter. Laborers rarely receive the ear of
the government® As in the case of normal weekly hours and weegst,rlegal coverage is
the weakest in Asia and the Middle East, where &7 gent and 99 per cent of domestic
workers, respectively, have no entitlement to ahtesve under national legislation. Leave
arrangements therefore depend entirely on the efiear of the employer and holidays are

often only granted for national festivats

Normally, labour inspection regulations of genexaplication are, unless otherwise stated by
the law, also applicable to domestic workers. Haavewvhis does not imply that the
implementation of the law is carried out in the saway as for other categories of workers.
Two basic facts explain this: the supervisory acti®mnormally carried out at the workplace;
and in domestic work, the workplace and the empleymivate home are one and the same.
Thus, two fundamental rights may collide here: nigmée right and the duty of the State to
protect the basic labour rights of domestic workbrsugh the supervisory function of labour
inspection, and the employers’ basic right to th&textion of their privacy and that of their
families. ™ As a result, and given the private household spbetbae workplace, it is very
difficult for labour inspectors to act on their owwitiative. *>®

Further, the enforcement of contracts of servicaifcult. The greatest problem, where
contracts are not in writing, is the lack of eviden Because of this, as well as cost
considerations, special importance attaches t@aheiliation work performed by the public
officials of labour ministries or related bodiesthva view to advising the parties concerned

and ensuring equitable treatment. Sometimes, notablArab states, mandatory standard
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employment contracts do offer some protection. H@resuch contracts are essentially an
agreement between two private parties, with domestirkers in practice often lacking both
negotiating power and the capacity to seek enfoecerof their contractual rights in codrf.
For instance, workers whose migration status @ tietheir employer will in practice hesitate
to use complaints procedures against abusive lap@atices and violations of their rights
when this puts their employment contract and hethe&r residence status into jeopardy.
Moreover, they often do not speak the languagéeif host country well enough to navigate
an alien and often complex legal systém.

Regardless of the level of remuneration, domestickers are particularly vulnerable to

abusive practices with regard to the payment ofesadg?ayment in kind continues to be
customary in the domestic work sector in many pefrthe world, particularly in the form of

accommodation and food. While this can be in therests of the worker and the worker’'s
family, these in-kind payments bear the potentialdbusive practices — especially when the
value attributed to the in-kind payments is excessor when the in-kind payments are
unilaterally imposed by the employer. In particul@sidence in the household might be an
employer-required term of employment that primasi&rves the employer’s desire to receive

round-the-clock service&®

While in only a few countries the labor inspecterbfis no formal authority to enforce these
laws and regulations, in practice action is resgdcby the legal limitations on the right of
entry into private households and by the very egmhinistrative difficulties of supervising a
multitude of private homes. In practice actionalken only on complaint, which for a variety
of reasons, is very rare, even though violatiotheflaw may be common. Next, there is the
guestion of the availability of advisor assistat@weomestic workers in the case of difficulties
relating to their employment. This may be espegiakcessary for young people and for
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illiterate or semi-illiterate adults, and experingenwith services able to provide this

assistance, perhaps as an adjunct to their otlieitias, might well be encourage@’

2.5.4 The Role of the International Labour Organizéon

The International Labour Organization (ILO) wasatesl in 1919, as part of the Treaty of
Versailles that ended World War |, to reflect thedids that universal and lasting peace can be
accomplished only if it is based on social justeThe driving forces for ILO's creation
arose from security, humanitarian, political andrexmic considerations: The ILO’s
literature on Decent Work agenda points out thakwehich is central to people's well-being
by providing income, paving the way for broaderigsband economic advancement, and
strengthening individuals, their families and conmities, hinges on work that is decéfft.
According to the ILO, Putting the Decent Work Agaridto practice is achieved through the
implementation of its strategic objectives. Thess guaranteeing rights at work — to obtain
recognition and respect for the rights of workédsworkers, and in particular disadvantaged
or poor workers, need representation, participataord laws that work for their interests;
Extending social protection — to promote both is@n and productivity by ensuring that
women and men enjoy working conditions that are,saflow adequate free time and rest,
take into account family and social values, provimeadequate compensation in case of lost
or reduced income and permit access to adequalthdea; and Promoting social dialogue —
Involving strong and independent workers’ and emppis’ organizations is central to

increasing productivity, avoiding disputes at wakd building cohesive societit®.

In 1965, the ILO, through the International Labdtionference, took a fresh look at the
domestic worker situation and adopted a resolutibich drew attention to the urgent need to
provide for domestic workers the basic elementprmattection that would assure them a

minimum standard of living, compatible with thefs@lspect and dignity which are essential

7 |nternational Labour Convention. The employment aonditions of domestic workers in private houseso
an ILO surveylnternational Labour Review2003 391-401. p399
138 |nternational Labour OrganizatioHistory of ILO.Retrieved on 1% July 2013 from
ngtp://www.iIo.org/globaI/about-the-iIo/decent-wedgenda/lang--en/index.htm

Ibid
189 |bid
%1 |bid
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to social justicé®® A number of decades later, delegates nominatedovgrnments, trade
unions and employers’ organizations worked towardiernational standards in the
Committee on Domestic Workers during the IntermatloLabour Conference in 2010 and
2011, motivated by the pressing need to betteeptatomestic workers and the desire to give
domestic workers recognition as workers and respadt dignity as human bein$fs. In
essence, the ILO convention demands that courgnest rules that see domestic workers
receive annual leave, maternity leave, social sigcoover and a minimum wage to protect

over an estimated 100 million domestic workers,arigj who are women®*

In June 2011, the International Labour Organizapassed Convention 189 which sets out
salary schemes and benefits through the provisiopetier pay and enhanced benefits for
domestic workers, a landmark progress which hasgjained international stattfs.It was a
landmark moment for domestic workers whose paditgm in the paid labour market and
specific working conditions were recognized for flrst time in a holistic manner within a
legal document. It was also a landmark momentHerihternational labour law regime that
incorporated within the ILO documents a human ggiyproach, which is sectorally based,
stemming from the view that although domestic wisrkwork like any other’, it should also
be treated as ‘work like no othéf® It is considered a historic agreement because skitne
workers have been calling for such protectiongifrades, and because this was the first time
that the ILO agreed standards which cover a grduimformal workers'®’ To date, seven
countries have ratified the Conventitfi. The Convention, which comes into force in
September 2013, is binding for countries that yaiif As of June 2013, Uruguay, the

182 |nternational Labour Convention. The employment eanditions of domestic workers in private housé$io
an ILO surveylnternational Labour Reviev2003 391-401. p391

183 |nternational Labour OrganizatioBomestic workers across the world: global and regiostatistics and the
extent of legal protectiorGeneva:International Labour Organization, 2013, p.43

% uman Rights Watch. 2018p cit.p2.

185 Human Rights Watch. World Report 2013: Events@f2 New York: Seven Stories Press. 2013.

186 Albin, Einat and Mantouvalou, Virginia. The ILO B¢ention on Domestic Workers: From the Shadows to
the Light.Industrial Law Journal(2012)1-16. p2

187 Rainford, PaulThe UK could have led the way on rights for dorsastirkers. Instead it has refused to sign
a new international convention that promotes faiyphealth and safety, and labour righitdogs.Ise.ac.uk.
2011.p1.

188 |nternational Labour OrganizatioBnapshot ILO in Action: Domestic Workers.
www.ilo.org/domesticworkers, 2013, p.2
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Philippines, Mauritius, Nicaragua, Italy, Bolivimé Paraguay have ratified the Convention,

and more countries have initiated the ratificafioocess*®®

2.5.5 The Domestic Workers Convention 189

To combat forced labour in domestic work, the Daice®/orkers Convention, No. 189
(2011), calls on governments to take measurestemexational legal protections to domestic
workers.*® The Convention, and the accompanying Domestic \&fsrlRecommendation,
2011 (No. 201), are in fact milestones towards owprg the working conditions of millions
of workers across the world. The Convention affithe fundamental rights of domestic
workers and lays down basic principles and measegarding the promotion of decent work
for them. The instruments recognize that domestickers have the same right to benefit
from social and labour protection as other workeéks.the same time, they accept that
domestic work is in many aspects “work like no otrend has special characteristics and,
hence, that domestic workers face particular valbiities, which requires specific responses
to ensure that they can enjoy their rights fullynil¥ much remains to be done to make this a
reality, some countries have shown that better lpgsection of domestic workers is in fact

possible and viablé’*

The Domestic Workers Convention, 2011 (No. 189p isgally binding international treaty
open to ratification by member States, while itscepanying Recommendation (No. 201) is
a non-binding instrument which complements the @ation with more detailed guidance on
its implementatiort’? The new ILO instruments provide for a combinatioh measures
ranging from bilateral agreements — against abbgdsansnational employment agencies in
both sending and recipient countries — to the éstabent of safe houses for domestic

workers who are victims of abuse by national gorents!’

%91 1bid. p.3

0 |nternational Labour OrganizatioPomestic workers across the world: global and regiostatistics and the
extent of legal protectiorGeneva:International Labour Organization, 2013, p.45

1 11bid, p.43

2 Tomei, la and Belser, Patrick. New ILO standandsiecent work for domestic workers: A summary @f th
issues and discussionsternational Labour Review/ol. 150 (2011), No. 3—4, p.432

13 Tomei, Manuela and Belser, Patrick. New ILO staddan decent work for domestic workers: A summary
of the issues and discussiohternational Labour Reviewol. 150 (2011), No. 3-4, p.433
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The Philippines became the only second countryr dfteiguay to ratify the treaty in
September 2012 year after meeting the minimum nummidbetifications needed to bring it to
effect. According to an opinion piece by Muthoki Ma reported on the 15th of September
edition of Kenya’'s Daily Nation online newspapegsgdite Kenya having voted for the
convention to be passed in 2011, it is yet toyatjfmeaning that the provisions are not yet
enforceable locally, although most of the provisiasf the convention are already part of

current Kenyan law’*

2.6 Conclusion

This chapter has discussed the issues of domestlkevg around the world. The literature has
depicted employers of domestic workers in the Dyas@as perpetrators and employment. The
chapter has discussed the issues related to tleeking conditions such as working hours,
wages, work environment, leave, and work-life bedéanagencies as facilitators of forced
domestic labour. These issues have ranged frore-$ikeerworking conditions, constant threat
of sexual abuse from employers and beatings, aguand death. The chapter has further
highlighted the role of the International Labourg@nmization and the recent development that
manifest in the adoption and ratification of thenbestic Workers Convention 198.

In this chapter, it has been noted that domestikars remain disadvantaged in matters of
legislation and enforcement of legislation. Theykvander extreme working conditions, long
working hours, abusive employment relationship dmd or non-existent compensation.
While most legislations have made some effort tdresk the plight of domestic workers,
such legislations face difficulty in their implentation due in part to governments’
reluctance and the potential to infringe on theamy rights of households. Migrant domestic
workers are particularly disadvantaged because treyinfrequently protected by host
country’s national laws. The review has revealedt tin the Middle East particularly,
legislation catering for foreign domestic workers krgely non-existent and the paternalistic
culture that has characterized the domestic wockoseenables the perpetuation of human
rights abuse meted against domestic workers itMikdele East. This underscores the role of

the government towards addressing the plight ofektim workers in these countries.The next

" Rehal, S. S. (2013). Kenya’'s Domestic Workers: Bifiplications. The African Executive. [Online]
Retrieved: http://www.africanexecutive.com/moduteagazine/article_print.php?article=6869
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chapter examines the issues of Kenyan domesticemdik the Middle East regarding their

working conditions.
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CHAPTER THREE
KENYAN DOMESTIC WORKERS IN THE MIDDLE EAST
3.1 Introduction
In this chapter, issues of Kenyan domestic workethe Middle East and their protection are
analyzes based on both primary and secondary det&. chapter begins by presenting an
overview of the issues of Kenyan domestic workarthe Middle East before analyzing the
employment conditions Kenyan domestic workers eNhddle East go through in the hands
of their employers.

3.2  An Overview of Kenyan Domestic Workers in the Nidle East

Research shows that the leading demanders of nsgeare wealthier Asian and Middle
Eastern countries, mainly Saudi Arabia, the Unifgdb Emirates, Malaysia and Kuwait.
Combined, these countries demanded 13.5 milliorranigworkers. Dubai, with a population
that is only 20 percent Emirati and 80 percentigprdorn, with nearly 50 percent of the total
population originating in South Asia. A growing ploenenon found in Asia and the Middle
East is labor trafficking through legal recruitmehtigrant workers under this category are
not documented. Rather, they are legitimately riggaun their own country and transported
to wealthy “demand” countries, after which they eoerced into situations of forced labor or
bond labor:”

Saudi Arabia, a Kingdom situated in the Middle Has$ been in the spotlight for unlawful
human trafficking that is characterized by the re@tment of laborers, including women and
children. The Kingdom has been named as a Tien8tcp by the United States Department
of State in its 2005 Trafficking in Persons Repeduired by the Victims of Trafficking and
Violence Protection Act of 2000. Tier 3 refers hmse countries whose governments do not

fully comply with the minimum standards of Traffiok of Victims Protection Acts’®

Research shows that trafficking in persons to workorced domestic labour, while global,

can be witnessed most particularly in the confleeofcwealth and people that is Dubai, UAE.

175 Caplin, Jessica. Mirage in the Desert of Oasisc& Labor in Dubai and the United Arab Emiratéavard
International Review28-31 (2009), p28

176 Wangui, Joyce. Kenyan Migrants Treated like “TtdshSaudi.Africa NewsRetrieved on 14 July 2013
from http://www.africanews.com/site/list_messag€/3%
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After its transformation from desert, Dubai is nkmown throughout the world as a leading
financial centre of the Middle East, enjoying prgstand fascination worldwide as well as a
dynamic construction campaign at hotheThough UAE Law charges employers a fee for
each foreign laborer brought into the country aeglires that the recruiters pay the migrant’s
plane ticket from the country of origin to Emirgtesnployers openly flout this law, instead
placing the burden of these charges on the migr&yscharging low-skilled, low-income
workers before they commence employment, employ@gencies are vastly increasingly the
likelihood of debt incurrence among their contracirkers. Debt, which can take between
two and three years to pay back, if wages are phial, has been cited as a precursor to
involuntary servitude among migrant workers, thoitgmust be combined with other forms
of exploitation and abuse to be classified asithkfig. Thus, the fate of migrants is nearly
determined before they even enter the jobSife.

Other conditions of domestic workers widely repdrteroughout the Middle East include
poor accommodation provisions (sleeping in the daynkitchen or lounge); long hours
(fourteen to sixteen hours per day, and often dinfwatwenty-four hours); little or no leisure
time (one day per week, a few hours on a Sundaydiagious services or not at all); and
severe restrictions on leaving the house (somdoaieed in as part of recruitment agency
"guarantee” conditions)? In certain countries in the Middle East, for imste, the individual
sponsorship systenkdfala) for foreign labourers ties migrant domestic waeskevisas to
individual employers, resulting in a relationshipstructural dependence that can encourage
abuses'®® In addition, there is no minimum wage in Sauditiaa and also average monthly
wage of a worker varies according to race, religgon nationality. Domestic workers are
forced to work 15-20 hours a day, seven days a wedekied their salaries; they are
frequently facing forced confinement, food deprieat physical and sexual abuses. Different

17 Caplin, Jessica. Mirage in the Desert of Oasisc& Labor in Dubai and the United Arab Emiratéavard
International Review28-31 (2009), p28

178 |bid, p29

79 Ipid.

180 |nternational Labour OrganizatioBomestic workers across the world: global and regiostatistics and the
extent of legal protectiorGeneva:International Labour Organization, 2013, p.45
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types of abuses are beating, burning with hot itbreats, insults and humiliation by shaving
heads-®

Various human rights groups noted that the hungisisituation for domestic workers in the
United Arab Emirates leaves a lot to be desiredn-Bovernmental Organizations report
about food deprivation, forced confinement, phylsiaad sexual abuse against female
domestic workerd®? Most importantly, the standard contract for doricesbrkers induced in
April 2007 offers some protection but does not fimiorking hours, weekly holidays,
overtime pays, workers compensations. Despite figaificant economic interests in
encouraging labour migration to the Middle Eashdéeg countries have attempted to apply
minimum labor conditions within the labor contrabisestablishing a licensing procedure for

private recruitment agencié¥.

3.3 Kenyan Domestic Workers in the Middle East

Kenyans voluntarily migrate to other East Africaations, South Sudan, Europe, the United
States, and the Middle East — particularly Saudibéa, but also to Qatar, Kuwait, the United
Arab Emirates (UAE), Lebanon, and Oman in searchngbloyment, where they are at times
exploited in domestic servitude, massage parlodstanthels, or forced manual lab8f.in
Saudi Arabia, it has been reported that 80% ofdbmestic worker population hails from
Kenya and Ethiopia, replacing women from the Phihes and Indonesia, who have recently
faced bans and in the latter case imposed a manatd?°

3.3.1 Why Kenyans migrate to the Middle East to bemployed as Domestic Workers
In this study, respondents were asked about therkathat makes Kenyans end up employed
as domestic workers in the Middle East. Figure suinmarizes the findings. The findings

showed that better pay and lack of employment eetkss the two most recurring themes

181 bid, p. 24.

182 pjg.

18 Gibney, Matthew J. & Randall A. Hansen. Immigratand Asylum: from 1900 to the present. New York:
ABC-AGLIO.

184 StateGov. Kenya (Tier 2 Watchlist). Retrieved 8hialy 2013 from

http://www.state.gov/documents/organization/210@dD.

185 Blackett, Adelle Domestic Workers at the Interface of Migration &@pment: Action to Expand Good

Practice 2011. Retrieved on Y3uly 2013 from http://www.gfmd.org/.../.pdf
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among the different categories of respondents,atotw for sixty percent and thirty percent
of the cases, respectively. For example, Dennih©@i¢ an interviewee who worked in the
department of Diaspora and Consular Affairs Diresti® of the Ministry of Foreign Affairs
had this to say:

Lack of employment and low wages for domestic woskkere in
Kenya... We had cases of Kenyans using backstreetuahcensed
recruiting agents to facilitate their travel to teldle East:®°

Adventure
10%

No jobs ir
Kenya
30%
Better pay
60%

Figure 2 Factors that Make Kenyans end up Employeds Domestic Workers

The foregoing observations were shared by the Depitector of the department of

Employment in the Ministry of Labour in a rathemgtuated way:
Better pay. Prestige. No jobs in Kenya. Greemstyre*®’

These sentiments depicts the general labour maitettion in Kenya and suggest that there
was a perception among Kenyans migrating to thedMid&ast to be employed as domestic

workers that there are “greener pastures” in tcesatries.

18 Dennis Gichovi. Intern in the Diaspora and Cons@fiairs Directorate of the Ministry of Foreign fsirs,
interviewed on 29/08/2013.
187 Deputy Director, Employment Department, of the iliry of Labour. Interviewed on 29/8/2013
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3.3.2 Monitoring and Control of Domestic Workers Mgrating to the Middle East

The statistics about Kenyan domestic workers inNhédle East vary wildly. Some media
reports suggest that there are about 4,000 Kengarestic workers in the Middle EdSE.
Others estimate that there are more than 30,00Qdtsnworking as domestic workers in the
Middle East®® whereas other reports indicate that the numbemdse than 40,008
Meanwhile, it has been indicated that each yearui@nent agencies organize visas for an
average of 17,000 Kenyans to work in Saudi Arabne®® This study suggests that
inconsistency in the numbers is mirrored in thellehge regarding the monitoring and
control of domestic workers exported to the MidBkst. The most recurring theme across the
respondent categories was that domestic workensotloegister with the Embassies. This
sentiment was shared by over two-thirds of theruntégvees in the study. For example, Joyce,
a Foreign Service Officer in the Department of Pas Affairs in the Ministry of Foreign
Affairs lamented thus;

The challenges are in monitoring the house girls @b not register at
the Kenyan embassy in Middle East’?.

'8 Munene, Mugumo. The Ordeal of Kenyans in Aralav®l Markets’. Retrieved on 10th July 2013 from
http://syndication.nation.co.ke/contentdetail/inteticle/125
189 Kaberia, Judie. Kenya stops Export of Labour toldlt East. Retrieved on1Quly 2013 from
http://www.capitalfm.co.ke/news/?p=38447&wpmp_sweac=mobile
199 Regional Mixed Migration Secretaridtlixed Migration in Kenya: The scale of movement assbciated
?grlotection risks 2013. p16. Retrieved o' duly 2013 from http://www.regionalmms.org/.../.pdf

Ibid
192 Joyce, Foreign Service Offier, Diaspora Affairgnidtry of Foreign Affairs, interviewed on $%ugust 2013
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Vastness of th
countries
13%

Mischief by agent
20%

They do not registe

with the embassies

thus hard to monitor
67%

Figure 3 Major Challenges regarding the Monitoringand Control of Domestic Workers
exported to the Middle East

3.3.3 Working Conditions of Kenyan Domestic Workersn the Middle East

Notwithstanding the lack of clarity about the exaaimber of Kenyan domestic workers in
the Middle East, it has been reported that theseedtic workers work in slave-like working
conditions™®® For example, workers will go for long without pay on meagre earnings as
employers deduct the $3,000 (Sh240,000) or mottethiest have to pay upfront for air tickets
and preliminary expensé¥’ Media reports showed that in the year 2011, thexee seven

Kenyans who died under the hands of employers énMiddle East®® A report by the

Human Rights Watch revealed that In January 20&0dSauthorities summarily deported
Fatma Athman, a domestic worker from Mombasa, Keayaeek after she suffered injuries

19 Munene, Mugumo. The Ordeal of Kenyans in Aralav®l Markets’. Retrieved on 10th July 2013 from
http://syndication.nation.co.ke/contentdetail/inketicle/125
194 |1a;

Ibid.
195 Kithi, Ngumbao. Even at home, they are slavesovkpty. Standard Digital Retrieved on 18 July 2013
from http://www.standardmedia.co.ke/?article|D=2080582
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she said resulted from her employer pushing hea dfird-floor balcony in an attempt to Kkill

her; but survived because she fell into a swimnpiog| **°

A similar state of Kenyan domestic workers in theddle East is further depicted in this
study where by the general perception was that dobceorkers worked under deplorable
working conditions. For example, Mwanaisha Hussei@6 year old lady who worked in the

Middle East for eight months but came back narratetbllows:

There are no jobs in Kenya and | have not gonefltod well. | am a first
born from a poor family. | went through a recruitihagency that | don't
know. | was taken from my home in Mumias by a ie&tthey looked
for me a passport, visa and we paid Ksh.20,000n The agent escorted
me to the airport and was met the other side byh@nagent. | faced a lot
of problems while in Jedah. | was a house help. Wbkking conditions
are poor, there is little food it is horrible. Iaged to escape through the
window and hurt myself. | was taken to hospitalrt®ighbors then the
hospital took me to the embassy... Kenyans are suffel’hose people
are not human being¥’

The respondent’s experiences were echoed by majfrithe views of representatives from
both the Ministry of Labour and the Ministry of eagn affairs.

It has also been reported that a working day afol® hours, constant threat of sexual abuse
from employers and beatings, sometimes with theofi$®t irons, by the wives of employers
characterize an ordinary life of a domestic workem Kenya in Saudi Arabi&® However,

the Saudi government offers no legal aid to forefigtims and does not otherwise assist them

in using the Saudi Criminal Justice System to btiredr exploiters to justicE’®

A report by the Human Rights Watch noted that thads of Kenyan women have migrated
to the Middle East as domestic workers in recemrs@° Many face deception during the
poorly regulated recruitment process prior to emmlent abroad, where they risk a wide

range of abuses from long hours of work to slavie-conditions.

1% Human Rights Watch. Saudi Arabia: Domestic Wolkertalized. Human Rights WatctRetrieved on 1%
July 2013 from http://www.hrw.org/news/2010/09/G/di-arabia-domestic-worker-brutalized
97 Mwanaisha Hussein, a resident of Mumias intervikoe 28' 7, 2013
198 \nvangui, Joyce. Kenyan Migrants Treated like “TtdshSaudi.Africa NewsRetrieved on 14 July 2013
Ig(gm http://www.africanews.com/site/list_messag@/3%

Ibid.
20 Hyman Rights Watch. World Report 2013: Events@if2 New York: Seven Stories Press., 2013.
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3.3.4 Domestic Workers’ Condition in the Middle Eas Compared with Kenya

Asked whether the domestic work situation in theddle East was any different from the
plight of domestic workers locally, respondents egaily conceded that the situation was
indeed different, whereby respondents painted itteine of employment conditions as harsh
in Middle East compared to Kenya. This was corratemt by nearly three-quarters of the

respondents across the respondent groups.

No difference
5%

Yes, better
21%

Yes, worse
74%

Figure 4 Whether the Domestic Work Situation in theMiddle East is any different from
the plight of domestic workers in Kenya

These respondents attributed the poor working ¢immdi of domestic workers in the Middle
East to cultural difference and culture shock. Ewample, according to Joyce of Foreign

Service Office, Diaspora affairs who interviewed2g! August 2013;

The situation in the Diaspora is unique becauseyH&es could be

working in countries with a different culture frameirs?®*

201 joyce, Foreign Service Office, Diaspora Affairdnidtry of Foreign Affairs, interviewed on 29/8/2811
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Another interviewee from the Ministry of Foreign fairs in the name of Lazarus Opicho
added to the problem of cultural difference, otlfectors that make the domestic work

situation in the Middle East unique thus;

Yes it was unique because of culture, climate, remations,
202

nature of work and living style differs from ouichl lifestyle:
Narrating her experiences, Mwanaisha Hussein, 26syeld Residence of Mumias who was

at the time of the study not working had this tg; sa

For sure it is different because | was a house Wwélen | left but |

was not being mistreatet*
3.5 Conclusion
The chapter has shown that the leading demandersigiints are wealthier Asian and
Middle Eastern countries, mainly Saudi Arabia, theited Arab Emirates, Malaysia and
Kuwait. Particularly, Saudi Arabia and the Unitedah Emirates have adversely been
mentioned as the countries affected by issues wiedtic workers from Kenya. The findings
has shown that Kenyans migrate to the Middle Eadte employed as domestic workers
because of lack of employment and the attractiorbeiter pay. Respondents link the
challenge regarding the monitoring and control aheéstic workers exported to the Middle to
the fact that domestic workers do not register i Embassies. The chapter has shown that
domestic workers worked under deplorable workingdamons. Comparatively, the findings

showed that employment conditions were harsheriddM East compared to Kenya.

292| azarus Opiyo, Head of Security, Administrationp@ement of Ministry of Foreign Affairs.
203 Mwanaisha Hussein, aged 26 years, a resident ehifiwho was not working interviewed on phone on
28/7/2013.

49



CHAPTER FOUR
THE ROLE OF KENYAN GOVERNMENT IN PROTECTION OF THE DOMESTIC
WORKERS IN THE MIDDLE EAST
4.1 Introduction
This chapter analyzes the role of the Kenya goventntowards the protection of Kenyan
domestic workers in the Middle East. It evaluates initiatives taken by the government

through its various agencies and explores the egdls faced.

4.2 Effectiveness of Bans on Movement of Domesticdfkers to the Middle East

After a number of high-profile abuses, Kenya banfugther migration of domestic workers
to the Middle East in June 2012. By November 2@1& policy had been revertéd? Similar
bans enacted by other labor-sending countries haredy been effective and have increased
the risk of irregular migration and traffickif§® This state of affairs was reflected in the
findings of this study. Asked whether they woulg Hzat the Kenya government’s temporary
ban on Kenyan's movement to the Middle East as gam&vorkers was effective, most of
the respondents held the view that the ban wasffesttive.

Don't know
11%

It was effective

32%
It was not effectiv
46% It was abit effective
11%

204 Regional Mixed Migration Secretaridtlixed Migration in Kenya: The scale of movement assbciated
protection risks2013. p18. Retrieved off'Duly 2013 from http://www.regionalmms.org/.../.pdf
205 [|ai

Ibid
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Figure 5 Effectiveness of Kenya government’s tempary ban on Kenyan’s movement to

the Middle East as domestic workers

4.2.1 Why the Temporary Ban was not effective

Although enforcement of such measures may have peénn place to protect migrant
domestic workers, they often expose them to furthudmerabilities by pushing the migration
procedure undergrourfd® From the reasons furnished by respondents irsthidy, the major
theme that recurred was that cases of Kenyans umangstreet and unlicensed recruiting
agents to facilitate their travel to the Middle Basre prevalent. For example, Anna Mwita, a
Secretary in the Consular and Diaspora Affairs depent in the ministry of Foreign Affairs
had this to say;

It really was not effective because even today nwirly are at the
Agent’s offices trying to go to the Middle Eastvork as domestic
workers®’

Another respondent, Kariuki, a Human Resource Managth the Ministry of Labour shared

the opinion that the ban was not effective howdénaet this to say;

[The ban is] not effective because the governmeuetsdcot have
unemployment solutions at hofff&

This observation was also expressed by Scholamnaeir house girl, turned recruitment agent

as follows:

Not helpful. Because there is no homegrown solstido
unemploymerff®
However, a section of the respondents mainly dricam the ministry of foreign affairs and

foreign missions abroad held the view that thewas effective. These respondents explained
that the ban was effective because the cases wiseth to come to the Ministry [of Foreign

Affairs] in regard to mistreatment have drasticakygluced. A minority of the respondents,

2% piper, Nicola & Lee, Sohoon. Contribution of MigtdDomestic Workers to Sustainable Development.
Bankok: UN Women. 2013, p. 20

27 Anna Mwita, Secretary, Consular & Diaspora AffaMinistry of Foreign Affairs, interviewed on 2928113
208 p Kariuki, Human Resource Manager, Ministry of dah interviewed on 26/8/2013

29 gcholar, Recruitment Agent based at Imenti HoNsérobi, interviewed on 27/8/2013
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who were mainly former domestic workers from thedte East did not know whether the

ban was effective or not.

4.3 Power Politics

Gibney and Hansen noted that the governments d®?hilgpines, Bangladesh, Thailand, and
India went so far as to ban the placement of fendamestic helpers in some countries
following reports of physical and sexual ab&¥eFor example, the Philippine government
banned domestic workers from going to Saudi Arabia982 but pragmatically relaxed the
ban when the Saudi government decided to stogeatuitment from the Philippines. In this

study, the views of respondents were sought regardhether there were power politics at
play that hindered the Kenya government from eiffet protecting Diaspora domestic

workers in the Middle East. There was a generatgmron from across the respondent
categories that there was no power politics at phayhe problem of protecting Kenyan

domestic workers in the Middle East. This is degdan the chart below.

Yes
6%

Don't know
17%

No
66%

29Gibney, Matthew J. & Randall A. Hansen. Immigratand Asylum: from 1900 to the present. New York:
ABC-AGLIO. 2005.
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Figure 6 Are there power politics at play that hincer the Kenya government from

effectively protecting Diaspora domestic workers irthe Middle East? Please explain?

Respondents generally commented as follows;

No. The government is at times not aware of the bemof Diaspora
domestic workers as some use backdoors to travieetbliddle East

May be or | strongly do not think so. As is evidedgcdespite the ban imposed
by Government, behind their back, the agents stitkuiting, fleecing the
common MwanancH:?

| don’t think this has anything to do with powerlipos. | would think the
influx of domestic workers to the Middle East inew issue that had not been
thought of?*

It has also been observed that the ban on migsaetang domestic work and blue collar jobs
in Saudi Arabia and Oman has pushed agenciesdotdirigrants to Qatar as an alternative.
According to IOM, after the ban a number of Kenykgfsto work in the Gulf States by using

other capitals in the region, such as Dar es Salaam departure poifit*

4.4 Improvements in the Handling of the Plight of kknyan Domestic Workers in the
Middle East

The respondents were asked whether there have ipe@mvements in the way host
governments address the plight of Kenyan domestikkevs in their countries. Most of the
respondents observed improvements generally. Tiespendents gave the example of Saudi
Arabia which offered amnesty for domestic workessbe repatriated to Kenya and even
extended the amnesty. Others related the improvismienthe recent media highlights
whereas others associated improvements to the rfmariraveling of domestic workers to
Middle East. However, one of the respondents gwitithey have never improved; that it is

their culture.

21 Denis Gichovi, Intern, Diaspora and Consular AffdDirectorate, Ministry of Foreign Affairs, intdewed on
29/08/2013.

%2 Anna Mwita, Secretary, Consular and Diaspora AdfaiMinistry of Foreign Affairs, interviewed on
29/08/2013

213 Koech Samson Kemboi, Second Secretary, Consultairdf Kenya Embassy Abudhabi, interviewed on
28/8/2013 by Phone.

214 Regional Mixed Migration Secretaridtlixed Migration in Kenya: The scale of movement assbciated
protection risks2013. p17. Retrieved off'Duly 2013 from http://www.regionalmms.org/.../.pdf
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Figure 7 Improvements in the Handling of the Plightof Kenyan Domestic Workers

4.5  The Role of the Ministry of Foreign Affairs

Kenya’'s ministry of foreign affairs is the governmis arm charged with safeguarding the
nationals in the Diaspora. As such, it has an médronal role to play in the protection of

domestic workers in the Diaspora. It has been ebsethat most employers and employees
remain unaware of the legal regulations governiomelstic work, most obviously because
there has been no substantial effort by the govemirar media outlets to inform domestic

workers or employers about these regulatiétisEurther, the legislation and guidelines on
migration out of Kenya are not well establishedwsdwger, like some other African countries

such as Ethiopia and Senegal, Kenya has undertfkans to assist potential emigrants by
providing information on migration opportunitiesaligh pre-departure orientation seminars

and counseling them about the risks and potertiges involved®

In this study, the researcher sought to establh the foreign affairs office combated the
menace of unscrupulous recruitment agencies andhehéhe strategy worked. A common
theme that prominently stood out was that the isgu@ke recruitment agencies was in the

docket of the Ministry of Labour. This is depictedhe following excerpts:

15 Moras, Amanda. The Private Home as a Public Wadel Employing Paid Domestic Labdaurnal of
Workplace Rightsvol. 13 (4) 377-400, 2008. p. 387

1% Regional Mixed Migration Secretaridtlixed Migration in Kenya: The scale of movement assbciated
protection risks2013. p16. Retrieved off'Duly 2013 from http://www.regionalmms.org/.../.pdf
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Agencies, is the docket of Ministry of Labour. Tigbuof recent they have
been working closely with the Ministry of Foreigriféirs 2"’

The agencies are registered with ministry of labemuol foreign affairs
deals with distress cases. The only way the minstrforeign affairs

can be able to combat the recruitment agencielragh awareness
through the medi&®

The office is creating awareness amongst Kenyans toe
maliciousness of the unscrupulous recruitment dgefit

The ministry has taken initiative of talking and nking together with
the ministry of labour by ensuring anybody who womiks an agent
must have proper documents to be allowed to wodnasgent?°

Equally important in supporting policy and law nefts, is enhancing the knowledge base on
migrant domestic workers. This is the objectivetludé projects Promoting Integration for
Migrant Domestic Workers in Europe and Global Actierogramme on Migrant Domestic
Workers *?* Measures to establish a Labour Migration Unit 4na$enya — are proactive, and
can be facilitated by international organizatioms;the Kenyan case, the International
Organization on Migration helped the country toateea “one stop shop”. One of the core
functions of such a unit would be to register amgutate agencies, to curtail abusive practices
that create forced labour conditions in migrant dstic work.?? This study established that
similar initiatives have been put in place by thénistry of Foreign Affairs. For example,

Pasto Jane, a recruitment agent based in Nairceirebd as follows;

...Foreign affairs are inspecting all recruitmentragies to ensure they
have the right documents and they are carryinglendl business as
licensed?®

Some critics argue that governments of sending tcesnare primarily concerned with

enhancing the women’ s remittances as measuresveoccame deficits in balance of

27 susan Kitemi, Foreign Service Officer, Consulafai, Kenya Consulate Dubai, interviewed on 29082
218 joyce, Foreign Service Officer, Diaspora Affainistry of Foreign Affairs, interviewed on 29/8/28

%19 Denis Gichovi, Intern, Diaspora and Consular AffdDirectorate, Ministry of Foreign Affairs, intdewed on
29/08/2013

220| azarus Opicho, Head of Security, Administratibtinistry of Foreign Affairs, 28/8/2013.

221 |nternational Labour OrganizatioBnapshot ILO in Action: Domestic Workers.
www.ilo.org/domesticworkers, 2013, p.3

222 Blackett, Adelle Domestic Workers at the Interface of Migration &/@epment: Action to Expand Good
Practice 2011. p.17 Retrieved on3uly 2013 from http://www.gfmd.org/.../.pdf

22 pasto Jane, Recruiting Agent, interviewed in Naiion 26/8/2013
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payments, rather than with drawing up policies @g&s and conditions of service to protect
these women in the sphere of paid work. Similaryteceiving countries, state policy often
treats foreign domestic workers as no more thasrra bf commoditized labour to be bought
and sold in the open market, and a short-term isolud the crisis of social reproduction in
newly industrializing countrie€* Currently, all legitimate Kenyan agents are reeglito sign
a bond with the Ministry of Labour, which also W¥ex$ documents and contracts before a
recruit can be allowed to leave the courftiylt remains unclear whether the government,
through the foreign affairs ministry, is providirgough information to its citizens concerning
the domestic work sector in countries in the Midgéest.
4.5.1 Collaboration between the Ministry of ForeignAffairs and the Ministry of

Labour
The study sought to establish from the respondkatg the foreign affairs ministry was
working with the ministry of labour to protect D@wa domestic workers in the Middle East
and other regions. Respondents indicated that buthistries held joint inter-ministerial
committees and stakeholder meetings. In additibgjvies information and verification of
some of the agents that recruit the agents in Midetst; that is, the Ministry of Labour
verifies some of the companies and agents in Miédist before the domestic worker leaves
for Middle East. It ensures that the recruitingraggere registered and their contracts renewed
once expired with the ministry of labour. Foreidgfaims have opened a consular directorate
where all foreign employers are supposed to infdrexministry of labor and foreign affairs.
For example, it has a list of agencies and araasted to know how they operate in Abu
Dhabi and in Kenya. Respondents also mentionedthiggt ensure signed documents from
foreign affairs and ministry of labor agree for th@nsportation of the worker to Middle East
especially at the airport.
4.6 Reducing the Prevalence of Bonded Slavery amorigomestic Workers in the
Middle East
The study sought to determine what could be donevescome the prevalence of bonded
slavery that is usually characteristic of domedaioor in the Middle East. An array of

224 yeoh, Brenda and Huang, Shirlena. Negotiating ieBpace: Strategies and Styles of Migrant Female
Domestic Workers in Singapordrban Studiesyol. 35, No. 3 (1998). 583-602. pp584

22 Munene, Mugumo. The Ordeal of Kenyans in Araa®| Markets’. Retrieved on 10th July 2013 from
http://syndication.nation.co.ke/contentdetail/indeticle/125
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suggestions were proposed by the respondents. Wese that Kenyans to go for skilled

employment or professionals instead of domestikn&wme pre-training on what is expected
of the house-help because when they get there ltheg culture shock; pre-employment

counseling where Kenyans are told on the culturack they are to get especially for non-
Muslims once they get to Middle East; awarenesstadt is to be expected on the other side
to avoid culture shock such as dress code, fodidiar, etc; proper mechanism should be put
in place before anybody is allowed to go and warlaalomestic worker or labourer such as
bilateral agreements should be signed; enlighterpttential employees by way of education;
use proper agents which are recognized by bothrgments; devise ways of discouraging
people to desist going there for purposes of domesirk; and that agencies should follow

up on the worker in case of abuse agency and myrogtforeign affairs should take action.

4.7  The Role of the Kenya Government in Promoting @llective Bargain

Respondents were asked to indicate what they pexteof as the role of the Kenya
government in promoting collective bargain for asmestic workers in the Diaspora. The
themes of awareness and bilateral agreements Btremgerged from the views of the
respondents. The suggestions included; that theergowent should have awareness
campaigns where the girls are informed of the demgé going to Middle East; the
government should spear-head the protection andeawss of the domestic workers rights as
Kenyan citizens in the Diaspora; draft bilateratesgnents such as the one ongoing between

Saudi Arabia and Kenya; supporting the formationmbns.

The findings showed that bilateral agreements wargoing Kenya and countries in the
Middle East — Kenya and Saudi Arabia and Kenya@athr. The study sought to determine
the key challenges to enforcement of bilateral @ment. Four challenges were consistently
mentioned across the respondent groups with varyaguencies. They are: lack of proper
policies and regulations in place for both thelskiland the unskilled workers recruited and
exported abroad, policy issues between the govertsrieecause of different laws, different
constitutions and different cultures and religicaffiliations; and lack of enforcement of

existing labour laws.

57



Lack of

enforcement
7% Lack of prope
policies
27%

Different cultures
27%

Different laws
39%

Figure 8 Key Challenges to the Enforcement of Bilaral Agreements

4.8  Cooperation from Middle East Countries

The study sought to determine whether the Kenyaeguaent gets cooperation from the
governments of these countries in the Middle Eegarding the implementation of bilateral
agreements. From the findings, there was a gemeradensus that there was cooperation
between the government of Kenya and the receivoupiries, citing bilateral negotiations in

advanced stages.
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Figure 9 Cooperation from Receiving Countries in tie Middle East

4.9  Conclusion

This chapter has analyzed the role of the goverhnmethe protection of Kenyan domestic
workers in the Middle East. The chapter has shdwahthe temporary ban by the government
was perceived as not effective. The major theme rbaurred was that cases of Kenyans
using backstreet and unlicensed recruiting agentadilitate their travel to the Middle East
were prevalent. It has shown that power politickrbt play a role in the challenge of Kenyan
protecting domestic workers in the Middle East. Timelings have shown that there have
been notable improvements in the handling of thghplof Kenyan domestic workers in the
Middle East following the recent media highlighteereas others associated improvements to
the banning traveling of domestic workers to Midlkst. It has shown that a common theme
that prominently stood out was that the issue ké f@cruitment agencies was in the docket of
the Ministry of Labour. The findings have showntttiee Ministry of foreign affairs has taken
a raft of initiatives including joint inter-minist@l committees and stakeholder meetings. The
chapter has shown that the role of the governmeas$ wnderstood through ongoing
negotiations of bilateral agreements with the ngogicountries.
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CHAPTER FIVE

SUMMARY, DISCUSSIONS, CONCLUSIONS AND RECOMMENDATIO NS
5.1 Introduction
The main objective of the study was to analyzertie of the government of Kenya in the
protection of domestic workers in the Diaspora.tiis chapter, a summary of the major
findings of the study are presented. A discussibithe findings is then made in view of
previous theories and assumptions of the study.cldsions are then drawn based on the
discussions and finally, recommendations madenfigrovement.

5.2  Summary of Findings

The findings showed that Kenyans voluntarily migrab the Middle East in search of
employment. Better pay and lack of employment eeeras the two most recurring themes
among the different categories of respondents,atowg for sixty percent and thirty percent
of the cases, respectively. The study establishatthere was a perception among Kenyans
migrating to the Middle East to be employed as dcimewnorkers that there are “greener
pastures” in these countries. The most recurriegnth across the respondent categories was
that domestic workers do not register with the Essles. This sentiment was shared by over

two-thirds of the interviewees in the study.

There was also the general perception that domesbikkers worked under deplorable
working conditions. A report by the Human Rights té¥anoted that many Kenyan women
who have migrated to the Middle East as domestikars face deception during the poorly
regulated recruitment process prior to employmdémbad, where they risk a wide range of
abuses from long hours of work to slavery-like doods. Asked whether the domestic work
situation in the Middle East was any different frohe plight of domestic workers locally,
respondents generally conceded that the situatemimdeed different, whereby respondents
painted the picture of employment conditions asihan Middle East compared to Kenya.
This was corroborated by nearly three-quartershef trespondents across the respondent
groups. These respondents attributed the poor wgreonditions of domestic workers in the

Middle East to cultural difference and culture dhoc
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After a number of high-profile abuses, Kenya banfugther migration of domestic workers
to the Middle East in June 2012. By November 2@1& policy had been reverted® Asked
whether they would say that the Kenya governmeatigporary ban on Kenyan’s movement
to the Middle East as domestic workers was effectmost of the respondents held the view
that the ban was not effective. The major themerdwirred was that cases of Kenyans using
backstreet and unlicensed recruiting agents tditei their travel to the Middle East were
prevalent. A significant number of respondent lattied the ineffectiveness of the ban to the
government’s lack of unemployment solutions at horklowever, a section of the
respondents mainly drawn from the ministry of fgreaffairs and foreign missions abroad
held the view that the ban was effective. Thespaedents explained that the ban was
effective because the cases which used to conteethlinistry [of Foreign Affairs] in regard
to mistreatment have drastically reduced.

The findings showed that there was a common viewttiere were no power politics at play
in the problem of protecting Kenyan domestic wosker the Middle East. Respondents
explained that the government is at times not avedrthe number of Diaspora domestic
workers as some use backdoors to travel to the IMiBldst®’ It has also been observed that
the ban on migrants seeking domestic work and bdliar jobs in Saudi Arabia and Oman
has pushed agencies to direct migrants to Qatan adternative. According to IOM, after the
ban a number of Kenyans left to work in the GuHt&¢$ by using other capitals in the region,
such as Dar es Salaam, as a departure Ffint.

Most of the respondents observed improvements enwtty host governments address the
plight of Kenyan domestic workers in their courdri¢hese respondents gave the example of
Saudi Arabia which offered amnesty for domestic keos to be repatriated to Kenya and
even extended the amnesty. Others related the vaprents to the recent media highlights

%6 Regional Mixed Migration Secretaridtlixed Migration in Kenya: The scale of movement assbciated
protection risks 2013. p18. Retrieved o' duly 2013 from http://www.regionalmms.org/.../.pdf

2 Denis Gichovi, Intern, Diaspora and Consular AffdDirectorate, Ministry of Foreign Affairs, intdewed on
29/08/2013.

228 Regional Mixed Migration Secretaridtlixed Migration in Kenya: The scale of movement assbciated
protection risks2013. p17. Retrieved orf'Duly 2013 from http://www.regionalmms.org/.../.pdf
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whereas others associated improvements to the rmarraveling of domestic workers to
Middle East.

Kenya’'s ministry of foreign affairs is the governmis arm charged with safeguarding the
nationals in the Diaspora. A common theme that pmently stood out from this study was
that the issue of fake recruitment agencies wathéndocket of the Ministry of Labour.
Nevertheless, the study found that the ministry ta&en initiative of talking and working
together with the ministry of labour by ensuring/lamdy who works as an agent must have
proper documents to be allowed to work as an &géfthis was exemplified in the views of
one recruitment agent, that foreign affairs argéesing all recruitment agencies to ensure
they have the right documents and they are carrginglegal business as licens€fiThe
findings showed that the ministry also collaborateth the Ministry of labour by holding
joint inter-ministerial committees and stakeholdeeetings. The findings showed that
Foreign affairs have opened a consular directosditere all foreign employers are supposed

to inform the ministry of labor and foreign affairs

The themes of awareness and bilateral agreementsgyt emerged from the views of the
respondents. The findings showed that bilateraleegents were ongoing Kenya and
countries in the Middle East — Kenya and Saudi Arand Kenya and Qatar. However, four
challenges were consistently mentioned across #spondent groups with varying
frequencies. They are: lack of proper policies agllations in place for both the skilled and
the unskilled workers recruited and exported abrpaticy issues between the governments
because of different laws, different constitutioasd different cultures and religious
affiliations; and lack of enforcement of existirapbur laws. From the findings, there was a
general consensus that there was cooperation hettheegovernment of Kenya and the

receiving countries, citing bilateral negotiationsadvanced stages.

229 | azarus Opicho, Head of Security, Administratibtinistry of Foreign Affairs, 28/8/2013.
#0pasto Jane, Recruiting Agent, interviewed in Naiion 26/8/2013
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5.3 Discussions

From the findings, it was clear that the migratioih Kenyans to the Middle East to be
employed as domestic workers was voluntary. Thisegwith previous studies conducted by
Romin&®! who argued that the women who migrate to the MidBAst do so willingly,
contrary to what is perceived traditionally. Howevenlike Romina’s study findings which
suggested that the women who migrated to the MiBdk did so because they were seeking
adventure, independence, training, and upward Isauddility; this study established that
Kenyans were attracted to the Middle East because lkacked employment at home and
because of better pay in the Middle East; thuste¢hm “greener pastures” undergirded most
explanations. It was also apparent from the sthdythe migration of Kenyans to the Middle
East to work as domestic workers was poorly regdlatonsistent with past findings by the
Human Rights Watch. This was suggested in thetfedt domestic workers do not register

with the Embassies, a theme that frequently redureen the findings.

The findings suggested that there was a gap betthegmerceptions of Kenyans regarding the
employment conditions in the Middle East and thaling For example, that the picture
painted of employment conditions was harsh in MedERst compared to Kenya is in stark
contrast to the intended meaning of “greener pastuwhich seemed to drive Kenyans to the
Middle East. That the poor working conditions ofrdstic workers in the Middle East was
attributed to cultural difference and culture shatlggests that Kenyans migrating to the
Middle East lack the information and preparatioeytheeded to make decisions about getting
employed as domestic workers in the Middle Eastis Maas further exemplified in the
findings which showed that despite the temporary twa Kenyan’s movement to the Middle
East as domestic workers, major theme that emehged this study was that cases of
Kenyans using backstreet and unlicensed recrugigents to facilitate their travel to the

Middle East were prevalent.

%1 Romina, Halabi. Contract enslavement of femaleramigdomestic workers in Saudi Arabia and the White
Arab EmiratesHuman Rights and Welfag06, p.43
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From the findings of this study, it can be inferithdt the demand of migrants was the one
pushing agencies to find alternative means of niiggato the Middle East for instance by

directing migrants to Qatar as an alternative. Bgeees with previous observations by IOM
that after the ban a number of Kenyans left to worthe Gulf States by using other capitals
in the region, such as Dar es Salaam, as a depgimt>>> Nevertheless, the effectiveness of
the ban manifested in the observed improvementiarnway host governments address the
plight of Kenyan domestic workers in their courdridor example, Saudi Arabia offered

amnesty for domestic workers to be repatriateddnya and even extended the amnesty.

As this study established, a common theme that jmemtly stood out from both the Ministry
of Foreign Affairs and the Ministry of Labour wdsat the issue of fake recruitment agencies
was the responsibility of the Ministry of Labouuch perceptions imply that the ministry was
not proactive in helping to find solutions to thelpem of unscrupulous recruitment agencies
that lure Kenyans to be employed as domestic werkerdeplorable working conditions.
Consistent with institutional theory arguments, thimistry did take some initiative such as
talking and working together with the ministry abbur by ensuring anybody who works as
an agent must have proper documents to be alloovewtk as an agent; holding joint inter-
ministerial committees and stakeholder meetings iasttuting an office of a Consular

Directorate to handle matters of Kenyans employetie Diaspora.

Institutional theory further seemed to explain tymamics of Kenyan domestic workers in
the middle east as four challenges were consigtem¢htioned across the respondent groups:
lack of proper policies and regulations in placeldoth the skilled and the unskilled workers
recruited and exported abroad, policy issues betviee governments because of different
laws, different constitutions and different cultsirand religious affiliations; and lack of

enforcement of existing labour laws.

%32 Regional Mixed Migration Secretaridtlixed Migration in Kenya: The scale of movement assbciated
protection risks2013. p17. Retrieved off'Duly 2013 from http://www.regionalmms.org/.../.pdf
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5.4  Conclusions

The problem of Kenyans migrating to the Middle Easbe employed as domestic workers
boils down to two reasons: lack of employment im¥y@ and the promise of better pay in the
Middle East. The Kenya government’s temporary barKenyan's movement to the Middle
East to be employed as domestic workers was @ ldbnsequence as agents still use
alternative means to facilitate their travel to Meldle East. However, there were no power
politics at play that could hinder the Kenya gowveemt from effectively protecting Diaspora
domestic workers in the Middle East. Instead, thajom culprit appears to be the
unscrupulous recruitment agencies that continleréoKenyans to the Middle East illegally.
The government has taken a number of initiativgsrédect the plight of domestic workers in
the Middle East. This mainly manifest through Mgtagencies - the Ministry of Foreign
Affairs and the Ministry of Labour. The ministry s¢aken initiative of talking and working
together with the ministry of labour by ensuring/lamdy who works as an agent must have
proper documents to be allowed to work as an aderdiso holds joint inter-ministerial
meetings and stakeholder meetings. Bilateral ageagsbetween the Kenya government and
the countries in the Middle East are ongoing. Havethe efforts to address the plight of
Kenyan domestic workers in the Middle East arelehgkd by differences in law, culture and

the problem of lack of enforcement.

5.5 Recommendations

The government should fast-track the bilateral agyents with the receiving countries as this
will resolve the question of policy and provide thasis for enforcement of labour laws in
these countries. In the mean time, the governmieatld curb ignorance on the part of
migrants by disseminating information about thditiea of employment conditions in these
countries. Part of the information is to encourdgem to have proper documentation and
refrain from backdoor travels. It should compelro#ing agents to prepare the migrants by
training them and exposing them to the Arab’s aeltcustoms, religion and beliefs before
they can qualify to travel to the Middle East. Fex@ample, they should be oriented to the
practice that women are not supposed to walk abatenust be accompanied by a man. It
should monitor and control the migration of domestorkers to the Middle East by ensuring

signed documents from foreign affairs and ministiryabor agree for the transportation of the
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worker to Middle East especially at the airport.ni@n missions in these countries should
also assist Kenyans who are seeking for employrardt confirm if there is employment
when Kenyans have been promised jobs. The govemnrskould also improve the
employment conditions of domestic workers at honyewwrking in collaboration with
employers and other agencies to train these wokkmiisgive incentives such as subsidies to

compliant households.
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APPENDICES

APPENDIX |: LETTER OF INTRODUCTION

Gaudencia Chitayi Ayisi

Nairobi University

Institute Of Diplomacy and international Studies
P.O.Box 30197

Nairobi- Kenya

TO WHOM IT MAY CONCERN

RE: REQUEST FOR DATA
| am a Postgraduate student at the University &fd¥i pursuing a Post Graduate Diploma

in International Relations. | am required to subastpart of my research work, a research
project report orf Government Protection of Domestic Workers in thadpora: A Case of
Kenyans in the Middle East [2006 — 2013]”

To achieve the objectives of the study, your orgation has-been chosen to participate in the
study. | kindly request for your cooperation to léleane generate data required for this study.
This information will be used purely for academigmose.

Your assistance and cooperation will be highly epiated.

Thank you in advance.

Gaudencia Ayisi
Student Researcher

Kenyatta University
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APPENDIX II: LETTER TO THE RESPONDENT .

Dear Respondent,

| hereby request you to respond to the questiomgylmdministered as honestly as possible
and to the best of your knowledge. The guide sEghed for the purpose of this study only
therefore your responses will be treated with utngosfidentiality and findings will be used
for academic purposes only . Thank you in advaocgdur cooperation.

For any further inquiries, please feel free to achthe undersigned.

Gaudencia Ayisi
Student Researcher
[0721 980 068]
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APPENDIX LLL: KEY INFORMATION INTERVIEW GUIDE

What would you say are the factors that make Kesyamd up employed as

domestic workers in the Middle East?

Would you say that the Kenya government’s temporbayn on Kenyan’'s
movement to the Middle East as domestic workers &ftective? Why or why

not?

What could be done to overcome the prevalence ofiéd slavery that is usually

characteristic of domestic labor in the Middle Past

Are there power politics at play that hinder theni&@ government from effectively

protecting Diaspora domestic workers in the Midgest? Please explain?

What is the role of the Kenya government in promgttollective bargain for its

domestic workers in the Diaspora?
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10.

How has the foreign affairs office combated the awen of unscrupulous

recruitment agencies? Has the strategy worked?

Are there any bilateral agreements that have baemplace between Kenya and
countries in the Middle East such as Saudi Arabiadlp improve the plight of

Kenyan domestic workers in the Middle East?

Have the bilateral agreements been enforced anddwow say enforcement has

been successful?

What are the key challenges to enforcement ofdyddtagreements?

Does the Kenya government get cooperation from gbeernments of these

countries in the Middle East regarding the impletagon of bilateral agreements?
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11.

12.

13.

14.

15.

What are the major challenges regarding the mangoand control of domestic

workers exported to the Middle East?

Would you say there have been improvements in thg tost governments
address the plight of Kenyan domestic workers @irtbountries?

How is the foreign affairs ministry working withahministry of labour to protect

Diaspora domestic workers in the Middle East ameiotegions?

Is the domestic work situation in the Diaspora amyque from the plight of

domestic workers locally?

Please suggest ways in which the following actapsidc contribute to the
protection of Diaspora domestic workers?

I. Kenyan migrants

il. Placement agencies
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16.

The ministry of labour

iv. The Kenya police

V. The ministry of foreign affairs

Vi. Kenyan embassies in the Diaspora
Vii. Foreign embassies in Kenya

Do you have any other comments or suggestions?

THANK YOU FOR YOUR TIME AND COOPERATION
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APPENDIX IV: INTERVIEW GUIDE FOR DOMESTIC WORKERS

What would you say are the reasons why you optdattemployed as a domestic

worker in the Middle East?

Would you say that the Kenya government’s temporbay on Kenyan's
movement to the Middle East as domestic workers &ftective? Why or why

not?

What was the working condition like during your doyment as a domestic

worker in the Middle East?

What do you think is hindering the Kenya governnfeoiin effectively protecting
domestic workers in the Middle East? Please explain

Has the Kenya government done anything to ensuterbmnditions of work for
its domestic workers in the Middle East? Pleasdagxp
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10.

Are you aware of any thing that the ministry oféign affairs has done to deal

with fake recruitment agencies? Has this helpedito@tion?

Are you aware of any arrangements between the Kgayarnment and that of the
country you were in the Middle East put in placehtp improve the plight of
Kenyan domestic workers in the country? Are thearagements helping the

situation?

Has the conditions of domestic work in the MiddesEimproved?

Do you think the ministry of labour is doing enoughprotect domestic workers in
the Middle East?

Would you say that domestic work situation in thedle East is any different
from the plight of domestic workers in Kenya? How?
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Please suggest ways in which the following peoplmstitutions could contribute
to the protection of domestic workers in the Midakst and other countries?

I. Kenyan migrants

il Recruitment agencies

iii. The ministry of labour

iv. The Kenya police

V. The ministry of foreign affairs

Vi. Kenyan embassies in the Middle East
Vii. Foreign embassies in Kenya

Do you have any other comments or suggestions?

THANK YOU FOR YOUR TIME AND COOPERATION
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APPENDIX V: KEY INFORMANT INTERVIEW CHECKLIST

OFFICE/GENCY/MINISTRY | PERSONNEL TO BE INTERVIEWED |STATUS

Ministry of Foreign Affairs 1. Rep. Directorate of Diaspora Affairs

2. Rep. Directorate of Consular Affairs

Ministry of Labour 3. Rep. Department of Labour

Kudheiha 4. Chairman

5. Secretary

Saudi Embassy Kenya 6. Secretary of Consular Affairs

7. Administrative Attaché

Israeli Embassy Kenya 8. Secretary of Consular Affairs

9. Administrative Attaché

Qatar Embassy Kenya 10. Secretary of Consular Affairs

11. Administrative Attaché

UAE Embassy Kenya 12.Secretary of Consular Affairs

13. Administrative Attaché
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APPENDIX VI: TIME PLAN

Study Activity

Time taken to Complete an Activity

Proposal Validation

Preliminary

Assessment

April June

2013 | 2013

May

July
2013

August
2013

September
2013

Pilot study

Instrument validation

Actual data collection

Data coding, entry

and analysis

Report writing and

corrections
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APPENDIX VII: BUDGET ESTIMATE

ACTIVITY COST @ PIECE CALCULATION TOTAL
(Kshs) (Kshs)
Pilot study
Data Collection Duplication: 300 300 x15 copies
Assistant: 5,000 5,000 x 1
Travelling &
Subsistence: 15,000 15,000 x 1 24,500
Actual Collection
Duplication: 300 x 15 copies
Assistant: 5,000 5,000 x 1
Travelling: 2,000 2,000x 1
Subsistence 1,000 1,000 x 1 12,500
Data Coding andComputer Software
Entry (Editing): 5,000 5,000
Assistant: 3,000 3,000 8,000
Report Writing Printing and Binding: 8O 8,000
Total Cost 53,000
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11.

15.

16.

19.

APPENDIX VIII: LIST OF MIDDLE EAST COUNTRIES

Bahrain

Egypt

Iraq

Jordan

Oman

Qatar

Syria

United Arab Emirates

Kuwait
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2. Cyprus

4. Iran

6. Israel

8. Lebanon

10. Palestine
12. Saudi Arabia
16. Turkey

18. Yemen



UNIVERSITY OF NAIROBI
COLLEGE OF HUMANITIES AND SOCIAL SCIENCES
INSTITUTE OF DIPLOMACY AND INTERNATIONAL STUDIES

Tel: (02) 318262 P. O. Box 30197
Telefax: 254-2-245566 Nairobi
Website: www.uonbi.ac.ke Kenya

Telex: 22095 varsity Ke Nairobi, Kenya
E-mail: ditector-idis@uonbi.ac.ke

19/07/2013

TO WHOM IT MAY CONCERN

RE: GAUDENZIA CHITAYI AYISI — R40/80917 /2012

This is to confirm that the above named person is a bona fide student of this Institute
pursuing the Postgraduate Diploma in International Relations. She has cleared the
coursework and is now working on her research project prior to graduating in December

2013.

K. - - }
FOR: DIRECTOR
DIS ...




