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Abstract

The convergence of mobile telecoms services and financial services has complicated the 

traditional nature of the telecoms business, and raised significant questions regarding new the 

role of telecoms regulators, policy makers and lawmakers in the business. This thesis explores 

three closely-related questions. First, what is the impact of the convergence of mobile and 

financial services on the Kenyan telecommunications sector? Second, do Kenya's telecom 

regulations recognize inter-sectoral converged services such as mobile financial services, as 

telecommunications services? Third, what regulatory approach, if any, should telecoms 

regulators and policy makers adapt, to effectively regulate converged services such as mobile 

financial services, to promote innovation?

The main aim of the research is to propose a telecoms regulatory framework that promotes 

innovation and development of mobile financial services, and other converged services, by 

mobile network operators. 1 argue that telecommunications regulations should be adapted to 

anticipate and promote the convergence of telecoms and non-telecoms services. In addition, 

telecom regulators should be given a broader mandate in regulating converged telecoms service 

such as mobile financial services.

15



PROJECT PROPOSAL

A. Background

The convergence of mobile and financial services in Kenya is probably the greatest innovation in 

the telecommunications sector over the last five years. It has resulted in the development and 

provision of “mobile financial services” by mobile network operators in Kenya. The term 

‘mobile financial services’ refers to various financial services accessible through the mobile 

phone. This includes mobile banking and mobile money transfer.

Mobile banking refers to web-based banking services accessible through a cell phone, such as 

balance enquiries, transfers between bank accounts, and payments.1 The web-based interface 

allows bank customers to transact their bank accounts remotely.' Mobile money transfer, on the 

other hand, refers to the transformation of a mobile network operator's wireless network 

messaging into a Subscriber Identification Module (SIM) based platform for transacting 

electronic units that are equivalent to money.’ In contrast to mobile banking services, the 

pavment transactions occur entirely within the Mobile Network Operator's network facility. In 

this study, I use the term mobile financial services to refer to SIM-based mobile money transfer.

While the development of mobile financial services in Kenya has indeed been celebrated locally 

and globally, the development of these converged services in Kenya have faced regulatory 

challenges due to a telecoms regulatory framework that is not sufficiently calibrated to promote 

the provision of converged mobile and financial services by mobile network operators.

This research examines the convergence of mobile and financial services in Kenya. It discusses 

the telecoms regulatory issues that have arisen as a result of convergence - the provision of 

mobile financial services by mobile network operators. The research then examines whether the 

mobile telecoms regulatory framework adequately regulates, and promotes innovation and 

further development of these converged services.

1

2 

3

United States Agency for International Development (USAID) and Kenya School o f Monetary Studies (2010) 
/6°/'*e ^ 'nanc'a* Services Risk Matrix,” United States Agency for International Development, Washington DC.

Ibid.
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Communications networks have become a key economic and social infrastructure for 

development in both developed and developing countries, including Kenya.4 * More specifically, 

the development and diffusion of mobile phone technology in Kenya has had cascading effects 

on the development of new technologies and availability of services that have traditionally been 

offered using other non-telecommunications infrastructure/

One of the most prolific developments in ICTs generally, and in mobile telecoms, has been the 

process of ICTs convergence exhibited in at least four principal levels: network convergence, 

market convergence, service convergence, and regulatory convergence.6 These are explained 

hereunder:

1. Network convergence

This refers to the convergence of network technologies, services and terminal equipment to a 

single network that is able to facilitate the provision of converged services such as data, 

television, internet, fixed and mobile voice services, among other services. This has been enabled 

by the digitization of content (through compression technologies), emergence of Internet 

Protocol and adoption of high speed broadband. These networks have been referred to as Next 

Generation Networks (NGN).7

Timothy Waema (2007) “2007 Kenya Telecommunications Sector performance Review: a supply side analysis o f 
policy outcomes,’' Research ICT Africa, Cape Town.

Wesley Shrum, et al (2011) “Mobile Phones and Core Network Growth in Kenya: strengthening the ties,” Social 
Science Research, Volume 40 Issue 2, March 201L  pp. 614-625. The authors note that the increased technological 
access to existing networks, that is, network effect o f mobile telephony, in a context o f resource scarcity leads to a 
strengthening o f weak ties and the enhancement o f core networks among Kenyans.

imothy W aema, et al (2010) “Kenya ICT Sector Performance Review 2009/2010: Towards Evidence-based ICT
7 °J'.Ĉ  an<̂  Regulation, Volume Two, Policy Paper 10, Research ICT Africa, Cape Town.

erome Bezzina and Mostafa Terrab (2005) “ Impacts o f New Technologies in Regulatory Regimes: an 
lXt, uction, in Jerome Bezzina and Bernard Sanchez (eds) Technological Convergence and Regulation: 

a enges facing developing Countries, Communications and Strategies, Special Issue, November 2005.
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2. Serv ice Convergence
This has stemmed from network convergence, and the creation of innovative handsets and 

technologies that allow access to various services such as web-based applications, and the 

provision of traditional and new value-added services from different devices.8 For example, 

mobile telephony in Kenya allows access to various services such as voice services, internet 

access, various mobile financial services, and other data services through the mobile handset. 

This convergence, especially with reference to mobile financial services, has had tremendous 

impact on the socio-economic and political developments in Kenya/'

3. Industry or market convergence

Network and service convergence have in turn re-engineered the economic landscape by merging 

ICTs sectors such as telecoms, broadcasting, media and information technology, which were 

operating in separate markets.10 For example, mobile network operators in Kenya are 

increasingly diversifying into non-voice telephony services such as data provision, as their major 

revenue streams.11

In addition, market convergence has also taken place at the industry level, where the IC 1 s 

industry has merged with other industries such as the financial services industry. The best 

illustration is the provision of mobile financial services such as mobile money transfer, mobile 

payments, and mobile banking, by way of Safaricom's M-PESA, AirteFs ZAP, Essar Telecom's 

Y u Cash, and Telcom Orange’s Orange Money systems.1'

Joseph Kariuki Nyaga (2011) “Convergence o f Information and Communication Technology Sectors in the East 
African Community: challenges for the current legislative and regulatory frameworks and lessons from the
European Lnion Experience,” Interdisciplinary Centre for Law & ICT Katholieke Universiteit Leuven, Belgium. 

Ibid.
Organization for Economic Cooperation and Development (2008) Convergence and Next Generation Networks, 

Ministerial Background Report prepared for the OECD Ministerial Meeting on the Future o f  the Internet Economy, 
eoul Korea, June 2008, Directorate for Science, Technology and Industry, OECD, available at 

_ ttp;//www.oecd org/inrpm et/intem eteconom v/40761101 .pdf (last accessed on 2nd August 2 0 12).
ommunications Commission o f Kenya, 2012, Annual report financial year 2010/11. [online] Available at: 

■J |p . /www.cck.go.ke/resc/publications/annual reports/CCK Annual Report 2011.pdf (last accessed on 8/8/12). 
c e^ a so- ^ee also, Sataricom Limited (2011) Annual Report and Group Accounts fo r  the Year Ended March 201 /, 
Safari com Limited, Nairobi.

Nick Hughes and Suzie Lonie (2007) “ M-PESA: Mobile Money for the “ Unbanked” : turning cellphones into 24- 
our tellers in Kenya,” Innovations, Winter/Spring 2007, Vol. 2, No. 1-2, Pages 63-81.
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4 Legislative, institutional and regulatory convergence

The result of network, service and market convergence on the regulatory front has been 

regulatory overlap, regulatory inertia, arbitrage, and conflict.1' This has necessitated regulatory 

convergence. For example, in Kenya, telecommunications, broadcasting, internet service 

provision, and postal services, which were previously regulated separately, have all been brought 

under the ambit of the CCK.14

Regulatory convergence has also occurred between sectoral regulators. For example, because 

some of the services offered by Mobile Network Operators such as mobile financial services fall 

under the financial services sector, telecommunications and financial services regulators and 

policymakers have had to consider a converged approach to regulating the MNOs in their 

provision of these cross-sectoral services.1" The Communications Commission of Kenya (CCK) 

and the Central Bank of Kenya (CBK) have had to consider how to regulate MNOs in the 

converged environment.

The process of convergence of Information, Communication, Technologies and Services (ICTS), 

including media, telecommunications and other related services in Kenya and globally has 

resulted in the provision of new products such as mobile financial services across mobile 

telecommunications networks. Some of the mobile financial services provided by mobile 

network operators in Kenya include Safaricom's M-PESA, Airtel's ZAP, Orange Telkom's 

Orange Money and Essar Telecom's Yu Cash. These services have delivered basic financial 

services to the financially excluded urban and rural population, hence bringing unprecedented 

numbers of the Kenyan population into the formal economy.16

Erwin Alampay (2010) “ Mobile banking, mobile money and telecommunication regulations,” eBusiness & 
eCommerce eJournal 05/2010.

Joseph Kariuki Nyaga (20! 1) “Convergence o f Information and Communication Technology Sectors in the East
ican Community: challenges for the current legislative and regulatory frameworks and lessons from the 

turopean Union Experience,” op. cit.
Rolf H. Weber (2010) “ Regulatory framework for mobile financial services,” in Mobile applications o f inclusive 

^ A lV  an<̂ susta‘na^^e development, Telekom Regulatory Authority o f India, New Delhi, India, pp. 87-93.
Treat l3nCe *°r * 'nanc' al Inclusion. (2010)“ Enabling Mobile Money Transfer: The Central Bank o f Kenya’s

a ment ot M-Pesa.’ [online] Available at: httD://www.afi-ylobal.orsi/en/Dhoca-Dublications-case-studies (Last 
accessed on April 22, 2012). ---------------- ------------  — ------------------------------------------
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However on the regulatory front, the provision of mobile financial services primarily by Mobile 

Network Operators (MNOs) - or convergence of telecoms and financial services - has changed 

the dynamics and substance of telecoms regulation in Kenya. Consequently, as the converged 

landscape continues to unravel, legislators, policy makers and regulators have not gained 

sufficient consensus on the best way to address the traditional telecoms regulatory issues in the 

convened provision of mobile financial services.

B. Statement of the Problem and Issues Arising
Prior to the development of mobile financial services, convergence in the telecoms sector in 

Kenya over the last few years was largely intra-sectoral, that is, between various sub-sectors 

within the ICTS sector.17 This included the integration of media, broadcasting, and other 

information technology services within telecommunications services provided by mobile 

network operators in Kenya.18 For example, today. Mobile Network Operators compete with 

other mainstream Internet Service Providers (ISPs) for the internet market.19 * 2 Recent reforms in 

the telecommunications regulatory framework, including amendments to the Kenya Information
-)Q

and Communications Act, 1998, have attempted to address intra-sectoral ICTS convergence."

Convergence of mobile and financial services in Kenya integrates two separate and traditionally- 

distinet sectors -  the mobile telecoms sector and the financial services sector. The inter-sectoral 

nature of mobile financial services has therefore upended the capacity of telecoms regulators to 

police the mobile financial services sub-sector. Financial services regulators, policy makers and 

researchers such as the Central Bank of Kenya (CBK) and the Ministry of Finance have given 

commendable attention to the financial services regulatory aspect of mobile financial services."1 

This has resulted in the reform of the financial regulatory framework to accommodate and

Ben Sihanya with James Otieno Odek (2006) “ Regulating and mainstreaming 1CT for Kenya's socio-economic
development,” op. cit 
J Ibid.

Timothy Waema, et al (2010) “ Kenya ICT Sector Performance Review 2009/2010: Towards Evidence-based 1CT
Policy and Regulation, ” op. cit.
2i y enya Comrnunications (Amendment) Act, No. 1 o f 2009, Laws o f Kenya.
fo pn ° US -0Ca* an<̂  'ntem at'onal stakeholders, including the Kenya School for Monetary Studies (KSMS) Alliance 
Instit T anC,a* *nc*us'on (AFI) United States Agency for International Development (USAID) the Brookings 
R uidefIOn 0t^er 'Psthutions have worked closely with the CBK to draft policies, laws, regulations and 
. vt ' - 1  or m°k'*e financial services in Kenya. See USAID and Kenya School o f Monetary Studies (2010) 

Mobile Financial Services Risk Matrix,”op. cit.
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regulate mobile financial services, through the enactment of various legislation, including the 

National Payments Systems Act22 and the Proceeds of Crime and Anti-Money Laundering Act."'

The mobile telecoms regulations, on the other hand, have not been revised to factor in 

convergence with other non-lCTS sectors. The present regulations do not sufficiently address the 

provision of mobile financial services by mobile network operators.

It is in this context that the following issues arise, with regard to telecoms regulation of mobile 

financial services:

(a) The Kenya Information and Communications Act, and its regulations, make reference to 

“communications services” as the primary subject of regulation. Considering that mobile 

financial services are not traditional ‘communications services', it is not clear how telecoms 

regulators and policy makers can effectively police converged services such as mobile 

financial services."4

(b) Telecoms regulators and financial services regulators have each, over the years, evolved 

separate and distinct regulatory rationales and approaches for the respective sectors. Since 

converged multi-sectoral services such as mobile financial services cut across both telecoms 

and financial services sectors, it is not clear how telecoms regulators and policy makers can 

exercise effective and coherent regulation alongside other sectoral regulators such as the 

Central Bank of Kenya.25

(c) Mobile financial services such as MPESA are relatively new and emerging convergence 

innovations that have surprisingly revolutionized social and economic relations in Kenya." 

Therefore, telecoms regulators and policy makers are unsure of which regulatory approach to

a  No. 39 o f 2011, Laws o f Kenya.
^  Act No. 9 o f 2009.

Section 2 o f the Kenya Information and Communications Regulations defines communications as 
2*e com m unications, postal and radio services”.

Rolf H. Weber (2010) "Regulatory framework for mobile financial services,” op. cit. Weber recognizes the
inctiveness ot telecom services on one hand, and financial services, on the other. He argues for regulatory

cooperation between telecoms and financial regulators, rather than centralized regulation o f mobile financial 
services. &

'^ Un”e ant  ̂ -*ane Mutinda (2011) "M obile Money Services and Poverty Reduction: a study o f w om en's 
groups in rural eastern Kenya,” op. cit.
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adopt in regulating the emergence and development of mobile financial services without 

stiflinu innovation and development of these and other converged services.27

C. Research Questions
In this research. I propose to address three closely-related research questions:

1 Has the convergence of mobile and financial services changed the traditional nature of 

communications services offered by mobile network operators?

2 Do Kenya's telecom regulations recognize inter-sectoral converged services such as mobile 

financial services, as telecommunications services?

3. Which regulatory approach, if any, should telecoms regulators and policy makers adapt, to 

effectively regulate converged services such as mobile financial services, to promote 

innovation?

D. Research Objectives
i. Specific Objectives

fhe objectives of this research are to:

(a) Examine the extent to which Kenya's telecommunications regulations anticipate and regulate 

the provision of inter-sectoral converged services such as mobile financial services by 

Mobile Network Operators;

(b) Explore various regulatory frameworks within which Kenya’s telecoms regulators and policy 

makers can regulate mobile financial services, alongside other sectoral regulators such as the 

Central Bank of Kenya;

(c) Propose a telecoms regulatory framework that promotes innovation and development of 

mobile financial services, and other converged services, by mobile network operators.

Arm L*eCOrnmun‘cal'ons Union (2011) “Chairm an's Report: 11th Global Symposium for Regulators,'
Armenia City, Colombia, 21st-23rd September 201 1.
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ii. General Objectives

While SIM-based mobile financial services provided by mobile network operators are used 

as a case study for inter-sectoral convergence, the findings of the research should give a 

pointer to common convergence problems in mobile telecommunications. In addition, the 

research should propose possible regulatory approaches that promote innovation and 

development of converged services between the telecoms sector and other sectors.

E. Hypotheses, Assumptions and Arguments
i. Hypotheses

I advance three hypotheses that I intend to explore in my study:

(a) The convergence of mobile and financial services has blurred the distinction between 

telecommunications and Value Added Network Services (VANS), and changed the definition 

of telecommunications;

(b) Kenya's telecommunications laws and regulations are ambivalent as to the status ot 

converged services such as mobile financial services, within the definition of 

“telecommunications services";

(c) Regulation of inter-sectoral converged services such as mobile financial services by telecoms 

regulators can be achieved by the adoption of principle-based regulation over rule-based 

regulation.

ii. Assumptions

The assumptions that underlie my research questions and hypothesis are three-fold:

(a) Mobile financial services are Value Added Services under the Kenya Information and 

Communications Act, hence, under telecom regulators' jurisdiction;

(b) Regulation of converged inter-sectoral services such as mobile and financial services 

requires a clear regulatory framework;
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(c) Mere regulation of telecoms does not guarantee the promotion of innovation in converged 

telecoms services.

1 have arrived at these assumptions from my desk research and documented analysis, detailed 

later in this proposal.

iii. Arguments
I anrne that, in the age of increasing convergence within the ICTS sector, and between the ICTS 

and other sectors, telecommunications regulations should be configured to anticipate and 

promote the provision of services other than communications services by mobile network 

operators, and other ICTS providers, generally. In addition, telecom regulators should be given a 

broader mandate in regulating converged telecoms service that cross into other sectors such as 

financial service sectors.

F. Literature review and document analysis
i. Defining the task of regulation

The last 20 years has witnessed a pattern of market liberalization, privatization and regulatory 

reform in public utilities industry in Kenya and other countries.28 * This has catalyzed an important 

debate over the nature and role of utilities regulators, especially in the telecommunications 

sector. This debate continues to gain new and interesting dimensions as the markets unravel new 

dimensions such as convergence in networks, markets, services and regulators. The emergence 

ot cross-sectoral services such as mobile financial services in Kenya provides a new platform for 

examining the parameters of telecommunications regulation. It is relevant to the first research 

question in this research, to the following extent: do regulators such as the CCK have sufficient 

mandate to regulate emerging hybrid services such as mobile financial services?

28 I " “
global'- 11!-6 Economic Affairs (2002), “Telecommunications Policy in Transition: mainstreaming Kenya into 

n ormation econom y’, IEA Research Paper Series No. 2. Institute o f Economic Affairs (IEA), Nairobi.
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In 1983 Christopher Hood, in his seminal book entitled The tools o f  Government, suggested that 

the regulatory activities of government involve far more than legislating or rule-making.“g Since 

then this view has been mainstreamed in recent discourse on the regulation of telecoms in Kenya 

and globally. For example, the Institute of Economic Affairs (IEA), Kenya, in The Quest fo r an 

Information Society: benchmarking the regulatory’ framework to usher Kenya into an 

information era", have argued that, if Kenya is to develop into an information economy, then the 

CCK must transcend mere exercise of regulatory authority and show sector leadership. This, 

according, to IEA, entails proactively identifying market challenges, threats, exposing conflicts 

and challenging norms.

On the other hand, John Buckley in Telecommunications Regulation sees regulation as a 

process of developing, agreeing, setting, evolving and enforcing rules of conduct and 

engagement, with the aim of encouraging desirable outcomes, or to remedy proven problems. 

These elements of regulation go above and beyond the prescriptive and sanction-oriented 

regulation that has characterized the telecommunications and other utilities regulation in Kenya.

However, this proposed approach does not address two key issues. First, how does the state 

regulator exhibit sector leadership in a liberalized market? Second, does the regulator have 

requisite tools and resources, in comparison to the market players, to exercise sector leadership? 

In 1988, a decade into Kenya’s experimentation with market liberalization, Absalom Mutere, in 

An Analysis o f Communication Policies in K enya1, decried the ability of the government to 

make ar;d implement a strong communications policy, in the face of privatization and 

liberalization.

Julia Black, in her treatise, Constructing and Contesting Legitimacy and Accountability in 

Polycentric Regulatory Regimes, suggests that regulation is a combination of rules and norms 30

30 Jcfon^Bi!*kl H983), The Tools o f Government, Macmillan. London.
Kincdo UC ^  (-903), Telecommunications Regulation, the Institution o f Electrical Engineers, London, United 

1988 ^ ”̂ Utere ((988), ‘An Analysis o f  Communication Policies in Kenya”, Africa Media Review, Vol. 3 No. 1.
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and some means for their implementation and enforcement, which can be legal or non-legal. " 

This aruument has recently been emphasized by Morgan Bronwen & Yeung Karen, in An 

Introduction to Law and Regulation, Text and Materials,33 where they adopt Hood's, conception 

of regulation, generally, as encompassing a minimum of three essential elements: standard­

setting. information-gathering and behavior-modification.

These arguments essentially cancel out the state-centric nature of regulation that has long 

dominated regulatory discourse in Kenya and other countries, but which has, over the last 15 

years, co-opted non-state actors. Mike Nxele and Thankom Arun (2005), in Regulatory> Impact 

on the D eve lopm en t o f the Telecommunications Sector in East Africa: a case study o f Kenya A* 

also consider the role of the telecommunications regulator in Kenya. They note that the roles 

defined for regulatory agencies in Kenya have differed depending on the political decision­

making process, the political ideological orientations towards reform in general, private sector 

participation in the economy, and the perceptions of the role of the state in economic affairs. 

They conclude that telecommunications regulators in Kenya need to become advocates of 

development, and balance effectively, the private sector driven growth agenda with the national 

socio-economic agenda.

While changes in the telecommunications sector have indeed required a change in the role of the 

telecoms regulator, this change ultimately lies with amendment of statutory powers of the 

regulator. The CCK, for example, derives its powers from section 5(1) of the Kenya Information 

and Communications Act°, which spells out its mandate as the licensing and regulation of 

postal, information and communication services. Section 5(2) further provides that the 

Commission shall have all the powers necessary for the performance of its licensing and 

regulatory functions under the Act. In addition, section 5 of the State Corporations Act’0 also

32 ,  T !
u ia Black (2008), “Constructing and Contesting Legitimacy and Accountability in Polycentric Regulator) 

Regimes” 2 Regulation and Governance 137.

Cambric^ ^ ° nV̂ n ^   ̂eun§ Karen (2007) Introduction to Law and Regulation. Cambridge University Press.

S e c t ^ ’ and Thankom Arun (2005), in Regulatory Impact on the Development o f the Telecommunications 
Compethi a case studv ° f  Kenya. Working Paper Series, paper No. 99, Centre on Regulation anc
55 Par. 1J? T  ,nSt'tUte ,or Development Policy and Management, University o f Manchester, Manchester.
^  ^ap. 4 1 1A, Laws o f Kenya. ~

C aP- 446< Laws o f Kenya.
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that a State Corporation shall have all the powers necessary or expedient for the 

performance of its functions.

Hence calls for a more pro-active telecoms regulator should be accompanied by statutory reform, 

to ensure that the new roles of the regulators are not deemed ultra-vires by the courts.,7

ii. Modalities of regulation

The second research question in this proposal relates to the best way of adapting telecoms 

regulations to effectively regulate emerging converged telecoms services. However, before 

discussing the various regulations, it is important to appreciate the “sphere of regulation” 

especially in the telecoms sector. Which are the various regulatory actors and tools to be 

adapted?

The literature discussed above have de-emphasized the role of the state in regulation, and 

mentioned the role of non-state actors. Several authors have contended that regulation is not 

merely the action of the State to set prescriptive rules backed by sanctions, and attempted a 

conceptual understanding of the spheres of regulatory influence. For example, Lessig and others, 

writing on privacy issues within the information industry, have contributed to this discourse by 

suggesting frameworks for classifying various sources of regulatory power.

In his ground-breaking book. Code ami Other Laws o f Cyberspace/ 8 Lessig captures this 

composite view of regulation by suggesting the four main regulatory tools or 'modalities', in 

general terms, as law, social norms, markets and architecture. Sihanya, in his article Infotainment 

and Cyber Law in Africa: regulatory benchmarks for the third Millennium, adopts this 

methodology. He argues that whether Africa claims the 21st century would largely depend on 

W et^er develops and harnesses the promise and opportunities presented by cyberspace, * 38

First that,reS means ' beyond powers. In the administrative law context, the doctrine connotes two things.
a public^tT*311 *h ° ^ 'Ce îas with a matter which lies outside the array o f  powers conferred on it. Second, that 
implied m- ° 11̂ 1 act‘n& w 'thin the confines o f  its lawful authority, has failed to adhere to some expressed or
38 Lawrence i*0^- ^rocec*ura* re9uirements. See Koinange Mbiu vs. R (1951) KLR.
Lessio (1998) C" rlf  to d e  and Other Laws o f Cyberspace, Basic Books, New York. See also  Lawrence

' he New Ch'cago School”, Journal o f Legal Studies, vol. XXVII (June 1998).
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telecommunications, and information technology.14 Reidenberg, on the other hand, in his article, 

Governing Networks and Rule-Making in Cyberspace,40 proposes a ‘complex mix' of state, 

business, technical and citizen mechanisms for privacy regulation.

Despite the role of other non-state institutions underscored above in regulation, these writers 

seem to underscore the role of law (the state) in enabling the proper functioning of the non-state 

regulators. For example, a State regulator such as the CCK can facilitate participation by other 

regulatory players by way of co-option. Ben Sihanya, in Regulating Internet Business in Kenya41 

has suggested. for example, that the regulator should consist of representatives drawn from a 

cross-section ot society.

While their frameworks slightly, differ, these authors make an important contribution to the 

understanding of the sphere of influence in regulation. This is particularly critical when 

examining how the process of mobile and financial service convergence in the telecoms sector 

has been regulated. The market players, especially Safaricom, have been critical trend-setters in 

advising and influencing the Communications Commission of Kenya and the Central Bank on 

how best to police and regulate mobile financial services.

However, an important question in Kenya’s context requires to be explored: how can the CCK, 

in regulating telecoms convergence, harness the benefits of other non-state regulatory 

frameworks, while maintaining its role as the primary regulator?

iii. Legal Framework for Regulation of Converged Telecoms

The main research question in this proposal relates to the types of regulatory approaches and 

frameworks required to effectively regulate converged inter-sectoral services, and to promote 

increased innovation and investments in these services. Therefore, the legal framework within
39

jy  °  *̂lanya (2000) "Infotainment and Cyber Law in Africa: regulatory benchmarks for the third Millennium,” in
40 Joel*Retda /b ™  & ContemPorary  Problems, Vol. 10, No. 2, ppr583-640.
Borders •* r * G °vern*ng networks and rule-making in cyberspace', in B. kahin and C. Nesson (eds.) 
Vi \  ln ' Lrspace: Information Policy and the Global Information Infrastructure, The MIT Press, Cambridge,

41 Be S'
T e l e c n n , ^ ^  Regulating Internet Business in Kenya,” in H.R. Myombelo and M.C.M. W erner (eds)

'communication fo r  Business in Africa, IOS Press. Amsterdam.
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which the state and other non-state regulatory bodies operate is critical to how well regulation 

responds to. and promotes convergence of mobile and financial services in Kenya.

There are competing frameworks for regulation, and divergent views on how these frameworks 

can be harnessed to promote innovation and development of convergence in mobile and financial 

services. Some of these frameworks include: principle-based versus rule-based regulation; ex 

post and ex ante regulation; state regulation against self-regulation and co-regulation; and 

fragmented versus converged regulation.

(a) Ex post regulation versus ex ante regulation 

Roy Kelly and Nick Devas in Regulation or Revenue? Implementing Local Government Business 

License Reform in Kenya4' describe ex ante regulation as that requiring prior approval and 

compliance with minimum standards as a condition for conducting a business. Buckley43 on the 

other hand, describes ex ante regulation as one that states, in advance, a detailed and particular 

rule that a company must obey. Ex post rules contain general principles, and leaves to the 

regulators and the courts to determine, after the event, whether a breach of the rule has occurred.

Buckley argues that the certainty of ex ante regulation is necessary for building competitive 

markets, but criticizes it for being vulnerable to being rendered nugatory in a fast-moving high 

technology industry. On the other hand, he notes that ex-post regulation, typified by various 

types oi tair trading clause, gives regulation its power to react reasonably in unforeseen 

circumstances.

In a rapidly-changing converged sector such as the telecommunications sector, one of the most 

significant questions faced by regulators is when to regulate. Indeed, the evolution of mobile 

financial services in Kenya, which evolution was not anticipated by the Communications 

ommLsion ot Kenya or the Central Bank, left the two regulators grappling with how best to 

regu ate a new converged service without interfering with its growth. This is the classical

Reform in" )̂evas (1999) “ Regulation or Revenue? Implementing Local Government Business License
Boston Massachu' ^ eve^°Pment Discussion Paper No. 723, Harvard Institute for International Development,

kingdom ^  Telecommunications Regulation, the Institution o f  Electrical Engineers, London. United
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dilemma between ex post and ex ante regulation. This debate is yet to be answered by scholars 

and practitioners in telecoms regulation in Kenya.

In addition. Kelly and Devas, and also Buckley, do not address how best to enact ex post 

legislation that meet an important principle in legislative drafting: certainty.

(b) Principle-based versus rule-based telecommunications regulation 

A related regulatory framework to the ex-ante and ex-post models is the principle-based versus 

rule-based regulatory frameworks. Julia Black, in “Making a Success o f  Principle-Based 

R egula tion” describes principles-based regulations as high-level, broadly stated rules or 

principles to set the standards by which regulated firms must conduct business, in contrast to 

rule-based regulations characterized by on detailed, prescriptive rules.44

However, both rule-based and principle-based regulations serve strategic interests of 

Government and other telecoms stakeholders, and therefore can be used simultaneously. 

Therefore, how can the Kenya Government safeguard its 1CT development programmes under 

the Kenya Vision 2030 by rule-based regulation, while promoting telecoms investment by 

principle-based regulation?4̂

Kenneth Jull and Stephen Schmidt in “Preventing Harm in Telecommunications Regulation”46 

attempts to answer the above question and reconcile the use of ex ante/ex post frameworks 

alongside principle-based/rule-based frameworks. They make a number of suggestions. First, the 

most intrusive (ex ante, rule-based) approaches should be reserved for situations where serious 

harms-whether health, safety or economic - are at issue. Second, principles-based regulation is

I ^ U la (-007) “Making a Success o f Principles-based Regulation," Law A Financial Markets Rev. 191 at
45 q "

Pri t °* KenVa (2007) "Kenya Vision 2030: a globally competitive and prosperous Kenya, " Government
0/ 1° f f airo°*- The \  ision is to be implemented in five successive Medium-Term Plans (MTPs) under the Ministry 
thatn,“KTnatl° n 3n(* ^ omrnun'cat'°ns, the first o f which runs from 2008 to 2012. The vision o f the 1CT sector MTP is 
comm Cnya becomes an information and knowledge based society". Its mission “ is to provide information and 
commun'Cat'0n ^aSec  ̂ s° iut'ons and ensure the availability o f  efficient, reliable and affordable information 
equitable'^atj ° n Scrv'ces countrywide". The overall sectoral goal o f the ICT sector MTP is “to facilitate provision o f 
A' Kenneth^ n tor^ a^ e clua*'ty information and communication services countrywide” .
Principles and T  ^ t.e^!len Schmidt (2009) "Preventing Harm in Telecommunications Regulation: a new matrix o f 

cs within the ex ante vs. ex post debate," Canadian Business Law Journal, Vol. 47. pp. 329-362.
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dvocated in situations where technological and market change can quickly overtake any short­

term prescriptive rules.

More significantly, they recommend that the regulatory state should offer multiple models that 

reflect the different needs and interests at stake within both the ex ante and the ex post 

paradigms. This is indeed a proper regulatory approach for the liberalized telecoms sector in 

Kenya in the context of the Government's Vision 2030. As legislators, policy makers and 

regulators in Kenya observe how the mobile financial services are deployed and adopted in the 

market, they should be able to identify regulatory gaps requiring legislation. This is necessary for 

inspirinu confidence in the entire service infrastructure, and promoting new innovation and 

investment.

This is especially with regard to the definition and classification by telecoms regulations, of 

converged services offered by mobile network operators as value-added services.

For example, Bangens and Soderberg, in Mobile Banking -  Financial Services fo r  the 

Unbankedf have weighed in on the classification debate by warning that rigid classifications of 

value-added services (which has informed CCK’s hand-off approach to mobile financial 

services), is inadequate to properly police even the traditional operational aspects of 

telecommunications providers.

They suggest tor example, that one future concern for telecom regulator could be where a 

telecom operator engages in an M-banking venture, and as a result its liquidity situation get 

strained. The mobile network operator may fail its licensing obligations on the need to maintain 

financial stability. Njaramba Gichuki (2013) however, argues that the maintenance of financial 

stability by a provider ot mobile financial services is essentially the role of the Central Bank of 

Kenya under section 7 of the Central Bank of Kenya Act.* 48

Swedish P r o e r ^ f 5 , ^ om Soderberg (2008) Mobile Banking -Financial Sen-ices fo r  the Unbankecfi, The
48 See Njaramba Qr , ^ ^ . 'n ^ eve'° P 'n» Regions. Reklam & Katalogtryck, Sweden.
Nairobi, pp ->34^ ^ ( - 0 1 3 )  Law o f Financial Institutions in Kenya, Law Africa Publishing (K) Limited.
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These views put into perspective the diligence that will be required by Kenyan lawmakers and 

regulators in drafting laws and regulations that withstand, for a reasonable time, the rapid 

introduction of converged hybrid services into the telecoms market.

(c) State regulation versus self-regulation and co-regulation

The complexities of regulating rapidly changing technological and economic landscapes that are 

predominantly market-based such as converged mobile and financial services raises a related 

question: is the state sufficiently equipped to regulate on its own? Each regulatory institution - 

whether the state, the market, society, or architecture - has a role to play. How then, does the 

state leverage on these institutions? This is a significant regulatory concern, especially in the 

context of Article 10 of the Constitution of Kenya 2012. It provides for certain values and 

principles of governance, including participation, which must inform regulation of 

telecommunications convergence.

There are three main regulatory models that have been put into play in the ICT sector: state 

regulation, self-regulation, and co-regulation.4" State regulation is typified by the traditional 

prescriptive, sanction-based, command-and-control regulation by statutory agencies.'" Kenya’s 

CT regulatory framework under the Kenya Information and Communications A c t 1 and the 

Jtate Corporations Act ~ is essentially State regulation. Self-regulation, on the other hand, entails 

te specification, administration and enforcement of the regulations by the regulated bodies 

lemseives/ ' The most relevant example of self-regulation under Kenya's ICT regulatory 

amework is that of the Media Council of Kenya, under the Media Act. 4

P i sihanya (2000) "Infotainment and Cyber Law in Africa: regulatory benchmarks for the third Millenniu 

L r s i ^ p r ^ 1̂  ^ ra't^vva'te (1992) Responsive Regulation: transcending the deregulation debate, Ox 

^  ^  *A’ UWS of KenVa-
■ations' \ n K e  ^ en^a‘ ^ ’s Provides a general framework for the governance and operation o f S 

1 No. 3 of^OO?0^ 3' ^ ^ ' 16 ‘'Responsive Regulation: transcending the deregulation debate,” op. cit.
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Co-regulation, involves self-regulation with a statutory element, or with the oversight of a public 

authority. A good example of Co-regulation is in the legal profession, under the Advocates Act55 

and the Law Society of Kenya Act56 57 * *.

Therefore, in regulating converged services such as mobile financial services, which regulatory 

framework is more preferable to promote innovation and increased investments in telecoms 

services? Christopher Marsden, in Internet Co-Regulation and Constitutionalism: towards a 

more nuanced view5 argues that co-regulation results in greater legitimacy of the regulatory 

process. He, however, raises concerns on the possibilities of judicial review of co-regulatory 

arrangements, and unconstitutional trade-offs and bargains made in the shadows. These are 

legitimate debates, where there is no proper legal framework in Kenya for holding accountable 

private sector contributions to governance.

As a response to the above question, Fabrizzio Cafaggi, in Rethinking Private Regulation in the 

European Regulatory Space:* suggests that private regulation is emerging as a complement 

rather than an alternative to public regulation. Cafaggi notes some problematic issues that affect 

the legitimacy and efficiency of private regulation: monopolistic private regulation, plurality of 

regulators, conflict of interest, and the liability regimes in which the regulators operate in. These 

are concerns that Kenyan polic makers, legislators and regulators must address, to have an 

optimal inclusive and consultative regulatory framework.

Cap. 16, Laws o f  Kenya. Section 53 o f the Act establishes the Complaints Commission, which adjudicates on 
complaint5 made against aadvocates.
the ^  âws ° f  Kenya. Section 13 of the Act establishes the Law Society o f  Kenya Council, which exercises all
57 r i ? WerS ° ^ e c°uncil, including investigating and adjudicating on complaints made against its members.

nstopher Marsden (2011) “ Internet Co-Regulation and Constitutionalism: towards a more nuanced view,”
 ̂ ugust 29, 2011). Available at Ssocial Science Research Network, at httD://ssrn.com/abstract= 197332 (last 

^ c e sse d  on 22/8/12).

Papei^LAAV  ̂ ataS§L (3006) “ Rethinking Private Regulation in the European Regulatory Space," EUI Working 
No. 2006/13, European University Institute, Badia Fiesolana.
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(d) Regulatory Convergence in telecoms and financial services

In 2005, Ben Sihanya and James Otieno Odek. in Regulating and Mainstreaming ICT fo r  

Kenya 's Socio-Economic Development,59 faulted the ICT legislation in Kenya for being largely 

sectoral and neither sufficiently integrated nor comprehensive. They argued that there is 

regulatory inefficiency in the sector as a result of conflict of interest within regulatory bodies. 

Since then, the ICT legislation has been amended by the 2008 Kenya Communications 

(Amendment) Act of 2009.(<l In addition, new converged services such as mobile financial 

services have been introduced.

However, the challenges posed by Sihanya and Odek still subsist. One of the challenges ot 

product and service convergence within and across sectors is multiple regulation ot the service 

by multiple regulators. In the context of mobile financial services, this problem is accentuated, as 

it brings together traditionally distinct and powerful financial and telecoms regulators -  the 

Central Bank of KenyaM and the Communications Commission of Kenya6-.

The regulation of a single service or product by multiple and operationally distinct regulators 

such as the CCK and the CBK may have adverse effects in continued development and 

innovation in converged services such as mobile financial services. This dilemma ot multiple 

regulatory frameworks has been considered by various researchers.

Njaramba Gichuki (2013) in his book Law o f  Financial Institutions in Kenya, makes the case tor 

the regulation of mobile financial services by both the Communications Commission ot Kenya 

and the Central bank of Kenya.1' He argues that mobile financial services have both 

telecommunications service aspects under the Kenya Information and Communications Act, and * 6 * *

Ben Sihanya and James Otieno Odek (2006) “ Regulating and Mainstreaming IC T  for kenya s Socio-Economic 
Development" in G. Outa, F. Etta and E. Aligula (Eds) Mainstreaming ICT: Research Perspectives from  Kenya, 
Mvule Africa, Nairobi.
6I Act No. 1 o f  2009, Laws o f kenya.

Section 4(2) o f  the Central Bank o f kenya Act, Cap. 491, Laws o f  kenya, p rov ides that th e  regulatory role ot the 
T B k is to ensure liquidity, solvency and proper functioning o f a stable, m arket-based financial system.

Section 5( 1) o f  the kenya Information and Communications Act provides that the ob jects and purpose o f the CC k 
js to license and regulate postal and information and communications services in k e n y a .

Kjaramba Gichuki (2013) Law o f  Financial Institutions in Kenya, op. cit.
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. o r> Donkine Act. However, he does not explore the
banking service aspects under section 3 ot the Ban &

costs of this dual regulation framework to mobile network <- P

William Lehr and Kiessling Thomas (1999) in "Telecommunication Regulation in the United
„ _ .. , Authority,”64 examine the economics ot dualStates and Europe: The Case Jor Centralized Autnoruy,
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take into account the difficulties ot central regulation

financial sectors by one regulatory authority.

w ... D .rrulotion: Yet another convergence, argues In fact, Jens C. Arnbak (2002), in Multi-utility Regulation s
. . .  •„! cervices. He argues that the fact that SIM

against centralized regulation ot mobile and financi
. , , . . j tn function simultaneously as credit or debit

cards of GSM mobile terminals are being upgraded to
. , . . .  ^authority for telecom and financial services,

cards does not necessarily justify a single regulatory aui
. , i of these services, they have yet to proposeHowever, while they have shunned central regulation

, the telecoms and financial aspects of mobile
a regulatory framework that competently addresses

financial services.

„  i r  xti u;te  Financial Services66 proposes a regulatory
Rolf H. Weber in Regulatory Framework fo r Mono

. i i~aSi\ framework of mobile financial services 
solution to this problem. He suggests that the leg
. . , , . . „-nflch which recognizes the distinctive features

should encompass an inter-related regulatory app11£
. . , ~ . , - c requirements. In addition, the regulatory

ot telecommunications and financial services l
r .............................. .. nneration and information sharing between
framework should establish and institutionalize co [

. , . . nrovision of value-added services by a mobile
the telecommunications regulator, supervising the pK

. -mprvising the deposit-taking business of the 
network operator, and the banking regulator, sup*-

64 ;ration Regulation in the United States and Europe: The
L Lehr William and Thomas Kiessling (1999) "Telecommum Competition. Regulation and Convergence:

Case for Centralized Authority," in S. E. Gillett and I. Voges*, = Ass0ciates, Mahwahl NJ, 1999.
K e.nds in Telecommunications Policy Research. Lawrence b rgence ” jn Robin Mansell, Rohan Samarajiva

E  ^ ns C- Arnbak (2002) Multi-utility regulation, yet ano rncjeties: Institutions and Intervention, DUP Science, 
r  ^ny Mahan (eds.) Networking Knowledge for Information ■

p. 144. .
Rolf H. Weber (2010) “ Regulatory framework for mobile financial services, of.



mobile network operator. While there has been informal cooperation and consultation between 

the CCK and the CBK in policing mobile financial services so far, there is need for a clear and 

transparent legal framework.

Janet Hernandez, Jeff Bernstein, and Amy Zirkle (2011), in The Regulatory> Landscape for 

Mobile Banking6 also weigh in on the competition aspect of mobile financial service regulation. 

Despite the title, their article examines the regulation of SIM-based mobile money transfei 

provided by mobile network operators, rather than web-based mobile banking. They call for 

regulatory reform that provides a clear framework of cooperation between the telecoms and 

financial service regulators, and competition authorities. This is critical for the regulation ol 

interconnection, pricing and service bundling aspects of mobile financial services. There is 

currently no framework for cooperation between the CCK, CBK and the Competitior 

Authority.6' over converged services such as mobile financial services.

The authors also note that the close relationships between network operators and financia 

institutions may require at least some level of consultation regarding the nature and timing ol 

decisions in one sector and how such decisions could affect the other. As mobile financials 

services are increasingly integrated with banking services in Kenya, this nature of consultatior 

becomes crucial.

G. Justification and Significance of the Study

The literature review and documentation analysis above has indeed presented a good frameworl 

tor discussing regulation of mobile and financial service convergence in the telecoms sector 

However, present literature on the subject has not adequately addressed the issues to be explorec 

in this research. For example, the authors that have addressed convergence in th< 

telecommunications sector have concentrated on intra-sectoral convergence and not examinee 

the convergence of ICTS and other sector such as the financial sector.

Janet Hernandez, Jeff Bernstein, and Amy Zirkle (2011) The Regulatory> Landscape fo r  Mobile Banking 
Telecommunications Management Croup Inc., Armenia, Colombia, available a 
^t£2Z.reports.tmgtelecom.com/RegLandscapeM-bankin»/ (last accessed on 6th August 2012).

The Competition Authority is established under the Section 7 o f the Competition Act, No. 12 o f 2010.
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In addition, even though Kenya is one of the few countries to register commercial success in the 

convergence of mobile and financial services, there is insufficient literature so far examining the 

subject from a telecommunications perspective. Most of the studies have concentrated on 

financial service regulatory issues such as licensing of deposit-taking institutions and anti-money 

laundering measures.

This research aims to contribute to the growing body of research in Kenya and globally on the 

convergence of mobile and financial services in Kenya, and their effects on regulation of mobile 

telecoms. The research aims to propose a regulatory framework that promotes innovation in an 

increasingly converging and changing telecoms service sector.

H. The Conceptual and Theoretical Framew ork of the Study

In this research, I adopt Buckley’s perspective that utilities regulation, especially telecoms 

regulation, entails developing, agreeing, setting, evolving and enforcing rules of conduct and 

engagement, with the aim of encouraging desirable outcomes, or to remedy proven p ro b lem s.I 

consider these ingredients or processes of telecoms regulation within the context of the principles 

and values of governance under Article 10 of the Constitution of Kenya, especially democracy, 

participation of the people, equity, social justice and good governance. As the courts have 

repeatedly emphasized, these values are the prism through which any governance processes 

should be examined.70

I also adopt Lessig’s modalities of regulation, that is, law, social norms, markers and 

architecture. However, 1 acknowledge, as Bronwen and Yeung (2007) have argued, that all these 

modalities are state-centric, that is, they are enveloped within the ‘regulatory state’. This is

70 -J°hn Buckley (2003) Telecommunications Regulation, op. cit.
Hon. Lenny Kivuti v. Independent Electoral and Boundaries Commission & the Attorney General, High Court 

Nairobi JR Misc. App. No. 94 o f  2012 feKLR]. In this suit, the Petitioners asked the Courts to nullify the IEBC's 
report on delimitation o f electoral boundaries, on grounds that the 1EBC did not sufficiently consult the 
stakeholders, including the public. While the Court ruled in favour o f IEBC, it stressed the duty o f  regulatory 
agencies to consult relevant stakeholders in exercising their regulatory and statutory duties, as provided under 
Article 10 o f the Constitution o f Kenya 2010.

37



especially in relation to the Kenyan mobile telecommunications sector, which has undergone 

liberalization by way of legislative restructuring, and whose private sector groups such as the 

Kenya Telecom Network Operators (KTNO) and Telecommunications Service Providers 

Association of Kenya (TESPOK) are paying an increasingly important role in regulatory 

processes.

In addition, the Kenyan telecoms sector has become market-driven as a result of the market 

liberalization that has allowed new market entrants such Essar Telecoms and Orange Telkom, 

and fostered market competition. Indeed, increased competition and liberalization of the mobile 

telecoms sector has encouraged innovation and investments such as the convergence of mobile 

and financial services in Kenya.

I advance the argument that an institutionalist approach to regulation is the best framework for 

regulating convergence of mobile and financial services. This framework emphasizes the inter­

dependence of the state and non-state actors, in the pursuit of both public benefit and private 

gain. This is in view of the growing and increasingly crucial and legitimate role that business and 

other non-state actors such as KTNO, TESPOK, and the Kenya Private Sector Alliance (KEPSA) 

play in establishing and implementing reforms in telecoms regulation in Kenya.

I. Research Methodology: Design, Methods and Techniques

This is primarily a desk-based research project, which I shall complement with the use of both 

primary and secondary sources of information.

i. The primary sources of information shall include:

(a) The Constitution of Kenya 2010;

(b) Acts of Parliament of Kenya, including:

• Kenya Information and Communications Act71;

• State Corporations Act ";

^ ap. 411a , Laws o f Kenya.
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(c) Ministry of Information and Communications National Information and 

Communications Technology (ICT) Policy of 2006;

(d) Case law precedents from Kenya and other relevant jurisdictions

(e) Relevant statutes and codes of England, and the United States of America;

(f) International and regional legal instruments

ii. Secondary sources of information shall include:

(a) Books, journal articles and other texts by authoritative authors on telecommunications 

regulation in Kenya, and generally, including Prof. Ben Sihanya, Prof. Timothy 

Waema, and Mr. Tony Omwansa; these materials will be sourced predominantly from 

Innovative Lawyering and Sihanya Mentoring library resources, the University of 

Nairobi School of Law’s library, and my personal collection of texts on 

telecommunications law and regulation;

(b) The Internet, including online libraries and websites;

(c) Newspaper articles and other media reports;

J. Originality, Contribution and Scope of the Study 

i. Originality

Over the last five years, two significant events have occurred in the realm of telecommunications 

regulation in Kenya. First, the convergence of mobile and financial services, spearheaded by 

Safaricom in 2007, and its subsequent adoption by other mobile network operators, has 

unraveled the rationale of telecommunications regulation in Kenya. The rapid changes and new 

innovations in the mobile financial services over the short period has not given researchers 

sufficient time to study the impact of convergence of mobile and financial services to the 

regulation of mobile telecoms in Kenya. Hence no literature sufficiently examines the impact of 

Mobile financial services on telecoms regulation in Kenya.

Laws o f Kenya.
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Second, the promulgation of the Constitution of Kenya 2010, in August of that year, completely 

upended the logic and methodology of regulation, generally, and telecommunications regulation, 

in particular. Researchers have not yet sufficiently examined how the new constitutional 

framework affects the regulation of converged mobile and financial services, especially where 

these services have been ingrained in the political and socio-economic processes of the Kenyan 

society.

These two contexts therefore make this study original in the said aspects.

ii. Contribution of the study

Currently, many developing countries are introducing mobile financial services as a programme 

for increasing financial inclusion.7. The Kenyan experience, especially with Safaricom’s M- 

PESA, is often cited as a blue-print for replicating the successful attributes, and avoiding the 

pitfalls of such a system.74 As indicated earlier, few studies have sufficiently tackled the impact 

of mobile financial services from a telecoms regulation perspective. This study intends to 

contribute to the growing body of literature on the telecoms reforms necessary for promoting and 

deepening investment and innovation in mobile financial services.

iii. Scope of the Study

This study restricts the scope of enquiry in three respects. First, it examines MNO-led mobile 

financial services, and not bank-led, or hybrid models. Second, the study examines the effects of 

the mobile financial services on telecommunications regulation, and not financial or other 

regulation.

In 2011, for example, the number o f mobile money initiatives around the world more than doubled, reaching more 
than 120. See Harshana Kasseeah and Verena Tandrayen-Ragoobur (2012) "M obile Money in an Emerging Small 
Island Economy,” A RPN Journal o f Science and Technology, Vol. 2, No. 5, June 2012.

James Bilodeaeau, William Hoffman, and Sjoerd Nikkelen (2011) "Findings from the Mobile Financial Services 
Development Report,” in The Mobile Financial Services Development Report, World Economic Forum. 
Washington, DC, Pp 23-32.

40



Challenges of the Study and Prospects

rhere are limited studies on telecommunications regulation on Kenya which have been specific 

o mobile financial services. This limits the scope of secondary resources used in this research to 

studies done in other jurisdictions that have introduced mobile financial services. In addition, 

here are limited primary sources, as there is no specific telecoms regulatory framework for 

nobile financial services. Current policy documents specific to mobile financial services, 

generated by the Ministry of information and Communication, the CBK and the CCK, including 

ieliberations with industry stakeholders, are done behind closed doors. This limits the scope of 

iocumentation analyzed with regard to the regulatory process.

dowever, as this and other similar studies continue to raise issues and ask questions directed at 

:elecoms policy makers and regulators, so shall the space for research be opened, as the policy 

nakers and regulators respond to these issues.

L. Chapter Outline
i. Chapter One

X. This chapter explores the first research question: h as the convergence of mobile and 

financial services changed the traditional nature of communications services offered by 

mobile network operators? It analyses the process of convergence in ICT generally, and 

telecoms in particular. It describes the convergence of mobile and financial services in 

Kenya, and the resultant converged service known as “mobile financial services". I argue that 

convergence of mobile telecoms and financial services has blurred the distinction between 

traditional voice telecoms services and Value Added Services (VAS).

ii. Chapter Two

This chapter attempts to answer the second research question: do Kenya's telecoms regulations 

recognize inter-sectoral converged services such as mobile financial services, as 

telecommunications services? It discusses the policy and regulatory issues and challenges that 

mobile financial service provision has presented to mobile telecommunications policy, law and 

regulation. It assesses the adequacy of Kenyan telecommunications law in dealing with these
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issues. The hypothesis set forth is that Kenya’s telecommunications laws and regulations are 

ambivalent as to the status of converged services such as mobile financial services, within the 

definition o f ‘telecommunications services’.

iii. Chapter Three

In this Chapter, 1 explore research question three. I explore possible regulatory frameworks that 

will promote innovation and quality of service in convergence of mobile and financial services in 

Kenya. The study is based on the hypothesis that regulation of inter-sectoral converged services 

such as mobile financial services by telecoms regulators can be achieved by the adoption of 

principle-based regulation over rule-based regulation.

iv. Chapter Four

The chapter contains the conclusion and recommendations of the study. The conclusion 

highlights the evidence supporting the case for increased regulation of mobile financial services 

by the telecoms regulators. It also highlights the findings of the study on the adequacy of the 

present telecoms regulatory framework to progressively regulate mobile financial services and 

other converged services. It makes necessary recommendations for the reform of the telecoms 

regulatory framework in Kenya.
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CHAPTER ONE

1.0 NATURE AND IMPACT OF CONVERGENCE BETWEEN MOBILE TELECOM 
AND FINANCIAL SERVICES ON THE TELECOMMUNICATIONS SECTOR IN 
KENYA

1.1 Introduction
The convergence of mobile telecoms services and financial services has complicated the 

traditional nature of the telecoms business, and raised significant questions regarding the new 

role of telecoms regulators, policy makers and lawmakers in the business. This thesis explores 

three closely-related questions. Has the convergence of mobile and financial services changed 

the traditional nature of communications services offered by mobile network operators? Second, 

do Kenya's telecom regulations recognize inter-sectoral converged services such as mobile 

financial services, as telecommunications services? Third, what regulatory approach, if any, 

should telecoms regulators and policy makers adapt, to effectively regulate converged services 

such as mobile financial services, to promote innovation?

v

This chapter explores the first research question: what is the impact of the convergence of mobile 

and financial services on the Kenyan telecommunications sector? It analyses the process of 

convergence in ICT generally, and telecoms in particular. It describes the convergence of mobile 

and financial services in Kenya, and the resultant converged service known as “mobile financial 

services”. In addition, this chapter maps out the business processes of providing mobile financial 

services, with the aim of appreciating the roles and functions of various stakeholders in the 

mobile financial services sector. These stakeholders include regulators, mobile network 

operators, other market players, the consumers, and the State.

The conclusions drawn from this chapter will assist in answering the second research question 

(explored in Chapter 2): do Kenya’s telecom regulations recognize inter-sectoral converged 

services such as mobile financial services, as telecommunications services?
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Communications networks have become a key economic and social infrastructure for 

development in both developed and developing countries, including Kenya. More specifically, 

the development and diffusion of mobile phone technology has had cascading effects in the 

development of new technologies and availability of services that have traditionally been offered 

using other non-telecommunications infrastructure.'The process of convergence of ICT, media, 

telecommunications and other services in Kenya and globally has resulted in the provision of 

new converged products such as mobile financial services across mobile telecommunications 

networks.

The term ‘mobile financial services' refers to various financial services accessible through the 

mobile phone. This includes mobile banking and mobile money transfer. Mobile banking refers 

to web-based banking services accessible through a cell phone, such as balance enquiries, 

transfers between bank accounts, and payments. The web-based interface allows bank
*70

customers to transact their bank accounts remotely.

Mobile money transfer, on the other hand, refers to the transformation of a mobile network 

operator’s wireless network messaging into a Subscriber Identification Module (SIM) based 

platform for transacting electronic units that are equivalent to money.79 In contrast to mobile 

banking services, the payment transactions occur entirely within the Mobile Network Operator's 

network facility. In this study, I use the term 'mobile financial services’ to refer to SIM-based 

mobile money transfer services provided by mobile network operators. I distinguish this 

dichotomy further under section 1.2.3.1 below.

Timothy Waema (2007) “2007 Kenya Telecommunications Sector performance Review: a supply side analysis o f 
policy outcomes,” Research ICT Africa, Cape Town. See also, Communications Commission o f Kenya 
(2012 )Annual Report Financial Year 2010/11. at:
http://www.cck.go.ke/resc/publications/annual reports/CCK Annual Report 2011.pdf (accessed on 8/8/12). 
According to the CCK, the Transport and Communications sector recorded a 5.9 percent growth, with the total 
output value for the sector growing by 9.5 percent to KES 594.6 billion in 2010. The telecommunications industry 
continued to post considerable growth spearheaded mainly by the mobile telephony segment o f  the ICT sector.

Wesley Shrum, et al (2011) “ Mobile Phones and Core Network Growth in Kenya: strengthening the ties,"Social 
Science Research, Volume 40 Issue 2, March 2011, pp. 614-625. The authors note that the increased technological 
access to existing networks, that is, network effect o f  mobile telephony, in a context o f resource scarcity leads to a 
strengthening o f weak ties and the enhancement o f core networks among Kenyans.

United States Agency for International Development (USAID) and Kenya School o f Monetary Studies (2010) 
TgObile Financial Services Risk Matrix,” United States Agency for International Development, Washington DC.
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Some of the mobile financial services provided by mobile network operators in Kenya include 

Safaricom's M-PESA, Airtefs ZAP, Telkom Kenya's Orange Money and Essar Telecom's Yu 

Cash.80 These services have delivered basic financial services to the financially excluded and 

even financially sophisticated urban and rural population, hence bringing unprecedented 

numbers of the Kenyan population into the formal economy.

However, on the regulatory front, the provision of mobile financial services primarily by Mobile 

Network Operators (MNOs) - or the convergence of telecoms and financial services - has 

changed the dynamics and substance of telecoms regulation in Kenya. The main question has 

been whether the mobile financial service segment of an MNO's operations can be regulated by 

telecom regulators. Consequently, as the converged landscape continues to develop, legislators, 

policy makers and regulators have not secured sufficient consensus on the best way to address 

the traditional telecoms regulatory issues in the converged telecoms and financial services 

environment.8"

This chapter examines the process and extent of network, market, service and regulatory 

convergence in the telecommunications sector, and the eventual emergence of mobile financial 

services.

g, ommunications Commission o f  Kenya (2012)Annual Report Financial Year 2010/11, op. cit.
ja .  Currently, money transfer subscription in Kenya stands at 19 million, which represents 67% o f mobile money 

^  scriptions in Kenya. See a lso jam es Bilodeaeau, William Hoffman, Sjoerd Nikkelen (2011) “ Findings from the 
0 i e Financial Services Development Report,” in The Mobile Financial Services Development Report, World 

_:conomic Forum, Washington, DC, Pp 23-32.
•jy ee ^ ' ance for Financial Inclusion. (2010) “ Enabling Mobile Money Transfer: The Central Bank o f Kenya’s 
20l2t a™ °^ .^"P E S A .” at http://www.afi-izlobal.orgen/phoca-piiblications-case-stiidies (accessed on April 22, 
Cornniu * ^  ° f  M-PESA in Kenya in 2007, Safaricom lobbied the Central Bank o f  Kenya (CBK) and the
a r . n,catl°ns Commission o f Kenya (CCK) for authorization to provide mobile money transfer services, without 
^ h t h ^  r̂amevv°rk. C C K 's reluctance to step in as a primary regulator was probably due to its unfamiliarity 
° f  the r  nCW conver§ed product. The CBK has hinged on its macro-prudential regulatory mandate under section 3 
mobile . ° ra ° f  Kenya Act, to issue negative authorization to the provision o f mobile financial services by

etVV°rk operators. This is by way o f  issuance o f letters o f No Objection.
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-f The Convergence of ICT and the Emergence of Mobile Financial Serv ices in Kenya !•*
The regulatory issues around the impact of mobile financial services on the telecoms business, as 

explored in Chapters 2 and 3, are best discussed when put in the context of their role, and the 

role of ICT generally, in Kenya’s political economy. The discussion below captures the growth 

and increasingly integral role of, ICT in Kenya’s development processes.

1 2 1 The role of ICT and their convergence in the Kenyan economy 

In ~>000. the World Bank posed the question, “Can Africa claim the 21st century?”8' Ben Sihanya 

C000). in his affirmative response, argued that this would largely depend on whether Africa 

develops and harnesses the promise and opportunities presented by cyberspace, 

telecommunications, and information technology.84 *0ver the last 15 years, Kenya and other 

African countries have indeed risen to the World Bank's calling. The growth of ICT has 

cemented their increasingly integral role in the global, regional and national economy. This 

includes telecommunications, Internet, broadcasting, and other technology and software-related 

sectors. Indeed, globally, and in Kenya, ICT have become important enablers of renewed and 

sustainable growth, increasing efficiency and enhancing critical productivity in a knowledge 

economy age.86

The role of ICT in Kenya's socio-economic and political development has further been enhanced 

by specific technological innovations. This includes the increasing digitization of content, the 

shift towards Internet Protocol (IP) based networks, the diffusion of high speed broadband 

Internet access, and the availability of multi-media communication and computing devices.87

^  odd Bank (2000) “Can Africa Claim the 21st Century?,” The World Bank, Washington D.C. 
f  en Sihanya (2000) “ Infotainment and Cyber Law in Africa: regulatory benchmarks for the third Millennium,” in 
Tansnational Law & Contemporary Problems, Vol. 10, No. 2, pp. 583-640.
ivia ana Kariuki (2009) “Growth and Improvement o f Information Communication Technology in 
■thor' n̂ternat‘ona  ̂J°urn(il  o f Education and Development using ICT(IJEDICT) Vol. 5, Issue 2, pp. 146-160. The 
L  r notes that ICTY transformational contributions to economic growth are both direct and indirect. ICTs have 
F a rg e s t  beneficial impact in conjunction with other changes, including a new set o f  ICT skills/training, structural 
|Ioc4(ed ,t*1'n )̂us’ness mocleIs and the economy, and institutional and regulatory adjustments. Hence ICTs have to 
Viron6 ^  r̂° m 3 PersPect've that considers all causes of economic growth and attempts to provide a catalytic 
J)p ment l^at uses K T s to generate economic growth rather than the ICT sector's specific contribution towards

Ibid.

o e ra m r^ ','!nan^ (2011) “Broadband in Kenva: Build it and thev will come," Information for Development 
The World Bank; Washington DC.
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j 2 The Convergence of ICT and the Emergence of Mobile Financial Services in Kenya

The regulatory issues around the impact of mobile financial services on the telecoms business, as 

explored in Chapters 2 and 3, are best discussed when put in the context of their role, and the 

role of ICT generally, in Kenya’s political economy. The discussion below captures the growth 

and increasingly integral role of, ICT in Kenya’s development processes.

1.2.1 The role of ICT and their convergence in the Kenyan economy
In 2000, the World Bank posed the question, “Can Africa claim the 21st century?”81 Ben Sihanya 

(2000), in his affirmative response, argued that this would largely depend on whether Africa 

develops and harnesses the promise and opportunities presented by cyberspace, 

telecommunications, and information technology.840ver the last 15 years, Kenya and other 

African countries have indeed risen to the World Bank's calling. The growth of ICT has 

cemented their increasingly integral role in the global, regional and national economy.8" This 

includes telecommunications, Internet, broadcasting, and other technology and software-related 

sectors. Indeed, globally, and in Kenya, ICT have become important enablers of renewed and 

sustainable growth, increasing efficiency and enhancing critical productivity in a knowledge 

economy age.8<’

I he role of ICT in Kenya's socio-economic and political development has further been enhanced 

by specific technological innovations. This includes the increasing digitization of content, the 

shift towards Internet Protocol (IP) based networks, the diffusion of high speed broadband 

Internet access, and the availability of multi-media communication and computing devices.87

t  orld Bank (2000) “Can Africa Claim the 21st Century?,” The World Bank, Washington D.C.
I en ^^lanya (2000) “ Infotainment and Cyber Law in Africa: regulatory benchmarks for the third Millennium,” in 
FMHnational Law & Contemporary Problems, Vol. 10, No. 2, pp. 583-640.
t f tana Kariuki (2009) “Growth and Improvement o f  Information Communication Technology in 
■hor nlertlational Journal o f Education and Development using ICT(IJEDICT) Vol. 5, Issue 2, pp. 146-160. The 
■ lar es^b transf°rmational contributions to economic growth are both direct and indirect. ICTs have

impact in conjunction with other changes, including a new set o f  ICT skills/training, structural 
i looked inin bus'ness m°dels and the economy, and institutional and regulatory adjustments. Hence ICTs have to 
fftonm en1 3 PersPect‘ve tbat considers all causes o f economic growth and attempts to provide a catalytic 
DP. m that uses ICTs to generate economic growth rather than the ICT sector's specific contribution towards 
%id.
4and|““ ■aia Visits.
>gramine r (-011) “Broadband in Kenya: Build it and they will 

e World Bank; Washington DC.
come," Information for Development
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Technological innovations, especially digitization, have reduced costs and enhanced the 

capability of communication networks to support new services and applications. This is 

especially with regard to the transformation from circuit-based public switched

telecommunications networks (PSTN) to packet-based networks using the Internet Protocol and
88Next Generation Networks. This has led to ICT convergence.'

The term “convergence” in the context of ICT, refers to the shift from the traditional “vertical 

silos” architecture, whereby different communications services were provided through separate 

networks (for example, fixed telecoms, mobile telecoms, and Internet Protocol). The shift is to a 

situation in which communications services are accessed and used seamlessly across different 

networks and provided over multiple platforms in an interactive way.

ICT convergence is exhibited in at least four principal levels: network, service, industry/market, 

and legislative, institutional or regulatory convergence. I describe them below:

1.2.1.1. Network convergence

Network convergence refers to the convergence of network technologies, services and terminal 

equipment to a single network that is able to facilitate the provision of converged services such 

as data, television, Internet, fixed and mobile voice services, among other services.^’ This has 

been enabled by the digitization of content (through compression technologies), emergence of IP 

and adoption of high speed broadband. These networks have been referred to as Next Generation 

Networks (NGN).91

Examples of Next Generation Networks (NGNs) in Kenya's telecoms industry include the four 

fibre optic cable initiatives that have been transformative to Kenya's ICT industry. These are The

Organization for Economic Cooperation and Development (2008)Convergence and Next Generation Networks, 
Ministerial Background Report prepared for the OECD Ministerial Meeting on the Future o f  the Internet Economy, 
Seoul Korea, June 2008, Directorate for Science, Technology and Industry, OECD, at 
fafi&Z/www.oecd.oro/Intem et/lntem eteconomv/40761101 .pdf (accessed on 2nd August 2012).

Ibid.
Ben Sihanya (2000) “Infotainment and Cyber Law in Africa: regulatory benchmarks for the third Millennium," op. cit.
Jerome Bezzina and Mostafa Terrab (2005) “ Impacts o f  New Technologies in Regulatory Regimes: an 

introduction," in Jerome Bezzina and Bernard Sanchez (eds)Technological Convergence and Regulation: challenges
Qcin& developing Countries, Communications and Strategies, Special Issue, November 2005.
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East African Marine System (TEAMS), East African Submarine System (EASSy), the Lower 

Indian Ocean Network (LION) and SEACOM African Cable System. Safaricom and Telkom 

Kenya have acquired equity stakes in TEAMS and EASSy.4" The introduction of NGNs has 

enabled the introduction of 3rd Generation (3G) networks, which have enabled service and 

market convergence, such as mobile financial services.

1.2.1.2. Serv ice Convergence

Service convergence refers to a situation where multiple services use the same medium or 

network facility.4’ This has stemmed from network convergence, and the creation of innovative 

handsets and technologies that allow access to various services such as web-based applications, 

and the provision of traditional and new value-added services from different devices.44

For example, mobile telephony in Kenya allows access to various services such as voice 

services, Internet access, various mobile financial services, and other data services through the 

mobile handset. This convergence, especially with reference to mobile financial services, has 

revolutionized social, economic and even political relations in Kenya. ^

Jenny C. Aker and Isaac M. Mbiti (2010), identify five potential mechanisms through which 

mobile phones can provide economic benefits to consumers and producers in sub-Saharan 

Africa. First, mobile phones improve access to and use of information, thereby increasing market 

efficiency. Second, increased communication should improve firms' productive efficiency by 

allowing them to better manage their supply chains.

9-)
"Mandla Msimang (2011) “ Broadband in Kenya: Build it and they will come,"op. cit. See also AFRICOG (2010) 

“Unlimited Bandwidth: Governance and Submarine fibre-optic cable initiatives in Kenya,” Africa Centre for Open 
Governance, Nairobi.

Joseph Kariuki Nyaga (2011) “Convergence o f Information and Communication Technology Sectors in the East 
African Community: challenges for the current legislative and regulatory frameworks and lessons from the 
European Union Experience,"Interdisciplinary Centre for Law & 1CT Katholieke Universiteit Leuven, Belgium. See 
also, Monica Kerrets (2004)“ 1CT Regulation and Policy at a Crossroads: a case study o f  the licensing process in 
kenya'T/ie Southern A frican Journal o f Information and Communication, Issue No 5, 2004. See also, World Bank 
(2007) “Regulatory Trends in Service Convergence,” Policy Division, Global Information and Communication 
Technologies department, The World Bank, Washington DC. 
gjWorld Bank (2007) “ Regulatory Trends in Service Convergence,”*?/?, cit.

Jenny C. Aker and Isaac M. Mbiti (2010) "M obile Phones and Economic Development in Afv'xca," Journal o f 
Economic Perspectives, Volume 24, Number 3, Summer 2010, pp. 207-232.

48



Third, mobile phones create new jobs to address demand for mobile-related services, thereby 

providing income-generating opportunities in rural and urban areas. Fourth, mobile phones can 

facilitate communication among social networks in response to shocks, thereby reducing 

households’ exposure to risk. Finally, mobile phone-based applications and development projects 

- sometimes known as "m-developmenf'-have the potential to facilitate the delivery of financial, 

agricultural, health, and educational services.^’

1.2.1.3. Industry or market convergence

Network and service convergence have in turn re-engineered the economic landscape by merging 

1CT sectors such as telecoms, broadcasting, media and information technology, which were 

operating in separate markets. For example, mobile network operators in Kenya are 

increasingly diversifying into non-voice telephony services such as data provision, as their major
98revenue streams.

In addition, market convergence has also taken place at the sectoral level, where the telecoms 

sector has merged with other sectors such as the financial services sector. The best illustration is 

the provision of mobile financial services such as mobile money transfer, mobile payments, and 

mobile banking, by way of Safaricom's M-PESA, Airtel's ZAP, Essar Telecom's Yu Cash, and 

Telkom Kenya’s Orange Money systems.9SI

1.2.1.4. Legislative, institutional and regulatory convergence

The result of network, service and market convergence on the regulatory front has been 

regulatory overlap, regulatory inertia, arbitrage, and conflict.111(1 Regulatory overlap occurs 

where, for example, the Communications Commission of Kenya (CCK) and the Central Bank of * 7

96
7 Jenny C. Aker and Isaac M. Mbiti (2010) “ Mobile Phones and Economic Development in Africa,” op. cit..

See Ben Sihanya with James Otieno Odek (2006)“ Regulating and mainstreaming ICT for K enya's socio­
economic development,” in G. Outa, F. Etta and E. Aligula (Eds)Mainstreaming ICT: Research Perspectives from  
Kenya, Mvule Africa, Nairobi. The authors have evaluated the adequacy o f the regulatory framework o f ICT in the 
context o f convergence and proliferation o f new technologies. They fault the ICT legislation for being largely 
pectoral and neither sufficiently integrated nor comprehensive, op. cit 

Communications Commission o f Kenya (2012) Annual report financial year 2010/11, op. cit. See also, Safaricom 
Limited (2011) Annual Report and Group Accounts fo r  the Year Ended March 2011, Safaricom Limited, Nairobi.
iô bid.

Joseph Kariuki Nyaga (2011) “Convergence o f Information and Communication Technology Sectors in the East 
ncan Community: challenges for the current legislative and regulatory frameworks and lessons from the 

uroPean Union Experience,"op. cit.
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Kenya (CBK) both exercise licensing regulatory jurisdiction over the mobile financial service 

aspect of mobile network operators. This regulatory overlap results into regulatory conflict, 

where, for example, each regulator provides conflicting licensing guidelines.101

This scenario may precipitate regulatory inertia where one supposedly inferior regulator, such as 

the Communications Commission of Kenya, is hesitant to become the primary regulator in the 

face of proactive flexing of regulatory jurisdiction by a supposedly superior regulator such as the 

Central Bank of Kenya. “ Innovators may then engage in regulatory arbitrage, or forum 

shopping, by modeling their products, such as mobile financial services, in a manner that 

classifies them as falling under the jurisdictional ambit of a reluctant regulator.

It is in this context that regulatory overlap, conflict, inertia and arbitrage have necessitated 

regulatory convergence. For example, in Kenya, telecommunications, broadcasting, internet 

service provision, and postal services, which were previously regulated separately, have all been 

brought under the ambit of the CCK.10’

Regulatory convergence has also occurred between industry regulators. For example, because 

some of the services offered by Mobile Network Operators such as mobile financial services fall 

under the financial services industry, telecommunications and financial services regulators and 

policymakers have had to consider a converged approach to regulating the MNOs in their 

provision of these cross-market services. The Communications Commission of Kenya (CCK)104 1

1 Central Bank o f Kenya licensing guidelines are informed by very different legislative and policy considerations, 
as compared to Communications Commission o f Kenya guidelines. See Chapter 3 for an indepth discussion o f  the 
regulatory philosophies o f the two regulators.

See Consultative Group to Assist the Poor (2007) “Notes on Regulation o f Branchless Banking in Kenya," at 
!tBBi//\yww.cgap.org/p/site/c/template.rc/l ,26.1480/ (accessed on 8/8/12). Before the launch o f  M-PESA, Safaricom 
consulted with both the CBK and the CCK over authorization and licensing issues, the CBK consulted with the CCK 
and agreed that the CBK would be the primary regulator o f M-PESA, while the CCK would play a lesser regulatory 
r°le. The CBK has hinged on its macro-prudential regulatory mandate under section 3 o f the Central Bank o f  Kenya 
Act. to issue negative authorization to the provision o f  mobile financial services by mobile network operators. This 
lojby w*y o f issuance o f  letters o f  No Objection.

See Ben Sihanya and James Otieno Odek (2006) “ Regulating and mainstreaming ICT for K enya's socio­
economic development,” in G. Outa, F. Etta and E. Aligula (Eds) Mainstreaming ICT: Research Perspectives from  
10y.va, Mvule Africa, Nairobi.

nder section 5 o f the Kenya Information and Communications Act (Cap. 411 A, Laws o f Kenya) the CCK is 
ated with the licensing and regulation o f postal and information and communication services in Kenya.
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The following section explores the growth of the mobile telecoms sub-sector and the emergence 

of mobile financial services in Kenya.

and the Central Bank of Kenya (CBK)1"" have had to consider how to regulate MNOs in the

converged environment.

1.2.2 The growth of mobile telecommunications in Kenya
The mobile revolution in Kenya has had significant positive impact on the socio-economic and 

political spheres.10'1 Mobile phone services have been instrumental in connecting individuals and
, JQ7

businesses to individuals, businesses, government, information, markets and services.

Mobile phones and related services have evolved from simple communications tools to essential 

service delivery platforms, as well as market access and transactional portals. ' From a 

development perspective, the mobile phone and its related services has become an essential tool 

for human and economic development, due to its progressively innovative applications and 

services. For example, according to a recent study by Ndunge and Mutinda (2011), the incomes 

of Kenyan households using M-PESA have increased by 5-30% since they started mobile 

banking.109

MNOs have continued to motivate economic growth and socio-economic development through 

the provision of innovative services such as "'Mobile Agriculture",110“Mobile Health"111 and 05

05 Section 4(2) o f the Central Bank o f Kenya Act, Cap. 491, Laws o f Kenya, provides that the regulatory role o f the 
CBK is to ensure liquidity, solvency and proper functioning o f a stable, market-based financial system.

Jenny C. Aker and Isaac M. Mbiti (2010) “ Mobile Phones and Economic Development in Mrica,"Journal o f
Economic Perspectives, op. cit.
107

log
109

Ibid.
Ibid.
Ndunge Kiiti and Jane Mutinda (2011) “ Mobile Money Services and Poverty Reduction: a study o f w om en's 

groups in rural eastern Kenya,” Institute fo r  Money, Technology and Financial Inclusion Working Paper 2011- 
See also, Harshana Kasseeah and VerenaTandrayen-Ragoobur (2012) “Mobile Money in an Emerging Small 

Island Economy,”/! RP N Journal o f Science and Technology, Vol. 2, No. 5, June 2012.
Christine Zhenwei Qiang, Siou Chew Kuek, Andrew Dymond and Steve Esselaar (2011) “Mobile Applications fo r  

Agriculture and Rural Development," ICT Sector Unit, The World Bank: Washington DC.
Sam Wambugu (2011) “Mobile phones to offer health sector the kiss o f life,” Daily Nation, Saturday April 9, 

I» Nairobi. See also Christine Zhenwei Qiang, Masatake Yamamichi, Vicky Hausman and Daniel Altman (2011) 
Mobile Applications fo r  the Health S e c t o r ICT Sector Unit, The World Bank: Washington DC.
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“Mobile Education" programmes.11- These services have had a significant impact on the 

telecoms business, and its regulation, as discussed in Chapters 2 and 3. Out of the various 

innovations rolled out by MNOs perhaps the one outstanding innovation that has evolved from 

telecommunications convergence is the provision of mobile financial services (MFS). This is 

explored below.

1.2.3 The Emergence of Mobile Financial Serv ices in Kenya
One of the innovations that have emerged from the various 1CT convergence processes and 

models discussed above is the convergence of mobile telecoms and financial services. This has 

resulted in the provision of ‘mobile financial services’ by mobile network operators. This 

development has been catalyzed by the limited access to financial services. As at 2007, before 

the introduction and mainstreaming of mobile financial services in Kenya, data from Financial 

Sector Deepening Kenya (FSD Kenya) indicated that only 19% of adult Kenyans reported 

having access to a formal, regulated financial institution while over a third (38%) indicated no 

access to even the most rudimentary form of informal financial service. This left a percentage of 

more than 80% outside the bracket of the reach of mainstream banking." ’

Access to formal financial services has been limited for almost half of the world's population, 

especially in the developing countries. For example, it is estimated that more than 2.5 billion 

people do not use formal financial services.114 This is attributed to the lack of infrastructure, 

information and inadequate customer service associated with traditional banking models."5 This 

is especially notable in developing countries like Kenya where the vast majority of the 

population resides in rural areas."6

"*IbUL
^Financial Sector Deepening Kenya (2007) Annual Report, 2007.

James Bilodeaeau, William Hoffman, Sjoerd Nikkelen (2011) “The Seven Pillars o f  Mobile Financial Services 
Development,” in The Mobile Financial Services Development Report, World Economic Forum, Washington, DC, 
Pp 3-14.
| " ib id .

According to the 2010 national census, 26,122,722 Kenyans (67.7%) live in the rural areas, while 12,487,375 
People (23.3% o f the population live in the rural areas.
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The use of mobile telephones and related infrastructure to deliver basic financial services to the 

financially excluded poor in Kenya has therefore provided an unprecedented opportunity.117 * * This 

is due to the high levels of diffusion of mobile telephony -  mobile penetration is currently 

animated at 74% of the Kenyan population.1 Ix Despite the introduction of micro-finance 

institutions (MFls)11' and Agent Banking120 * in Kenya as means of improving access to capital, 

this did not reduce the constraints of accessing financial services.

The nature of mobile financial services provided by MNOs has provided a framework for 

improving the efficiency of financial services by expanding access and lowering transaction 

costs. Undoubtedly, the deployment of mobile financial services in Kenya, Uganda, Tanzania, 

South Africa, Philippines, Brazil, and India has demonstrated the widespread endorsement of the 

business model at the global level, with Kenya being one of the pioneers.

The development and deployment of mobile financial services has also been boosted by the 

policy and legislative efforts of global financial and other institutions towards financial 

inclusion. For example, in 2009, the G-20 Leaders committed to improving access to financial 

services for the poor.122 123 It directed the establishment of a G-20 Financial Inclusion Experts 

Group (F1EG) to support the safe and sound spread of new modes of financial service delivery 

capable of reaching the poor.1- '

James Bilodeaeau, William Hoffman, SjoerdNikkelen (2011) “The Seven Pillars o f Mobile Financial Services
development,'"op. cit.

Communications Commission o f Kenya Quarterly Sector Statistics Report 1st Quarter July - September 
2011/2012, op. cit.
120 Micro-finance Act, No. 19 o f 2006, Laws o f Kenya.

The Guidelines on Agent Banking have been issued by the CBK under Section 33(4) o f the Banking Act, Cap. 
488, Laws of Kenya.

James Bilodeaeau, William Hoffman, and SjoerdNikkelen (2011) “Findings from the Mobile Financial Services 
Development Report ."op. cit.
*|The G20 is an informal group o f  19 countries and the European Union, with representatives o f the International 

^onetary Fund and the World Bank. The finance ministers and central bank governors began meeting in 1999, at 
the SÛ est'on the Group o f Seven (G7) finance ministers from the leading industrialized nations in response to 
Fran**0^  linanc*a* cr*s»s o f 1997-99. Member countries include: Argentina, Australia, Brazil, Canada, China, 
the L 6' Germany’ Indonesia, Italy, Japan, Mexico, Russia, Saudi Arabia, South Africa, South Korea, Turkey,
123 j n,ted kingdom, the United States and the European Union.

ann.N Bilodeaeau, William Hoffman, and SjoerdNikkelen (2011) “ Findings from the Mobile Financial Services 
e,°Pment Report,’'op. cit.
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There is yet no consensus at the international, regional or national levels, on the definition of 

mobile financial services. However, the term ‘mobile financial services' is commonly used to 

cover a broad range of financial activities that consumers engage in or access using their mobile 

hones.124 * They can be classified into three: mobile banking, mobile money transfer, and mobile
* 125payments.

Mobile banking refers to banking financial services provided or delivered through the Internet, 

and performed on a mobile phone. These include balance enquiries, transfers between accounts, 

and payments.l26 * * *The gradual transformation of the Kenyan economy into an information-driven 

economy has compelled the banking industry in Kenya to integrate technology in its service 

delivery. The need for convenient ways of accessing financial resources beyond the conventional 

norms has seen the recurrent expansion and modernization of banking patterns.

In the past, banks tended to increase their branches in the country in order to increase its 

coverage and stay competitive. For example, between 2005 and 2008, Kenya has experienced a 

period of significant bank branch expansion with a 46 percent increase in three years from a total 

of 581 branches in 2006 to 849 branches in 2008.l s However, the new trend is to improve service 

delivery and harness technology to serve customers better, thereby increasing revenue. “ It is in 

this context that mobile banking has been adopted by most banks in Kenya.

i 24
Caroline Boyd and Katy Jacob (2007) “ Mobile Financial Services and the Under-banked: opportunities and 

challenges for m-banking and m-payments,” The Center for Financial Services Innovation, Chicago.
Erwin Alampay (2010) “ Mobile banking, mobile money and telecommunication regulations,” 

^Business&eCommerceeJournal 05/2010.
Alliance for Financial Inclusion (, “ Mobile Financial Services: regulatory approaches to enable access,”op. cit. 

However, under the Central Bank o f Kenya Prudential Guidelines 2013, issued under Section 33(1) o f the Central 
ank ot Kenya Act, the term “mobile banking” is used in two senses: first, telephone or internet banking using the 

niobiie phone device; and second, banking services offered in outlets outside o f  the registered/designated physical 
hank branches.

uu 1 Koivu (2002) “Do efficient banking sectors accelerate economic growth in transition countries?,” 
i» p USS:on Pnper No. 14 o f 2002, Bank o f Finland Institute for Economies in Transition (BOFIT) Helsinki, Finland.

Hank o f Kenya (2009)Annual Report 2009, Nairobi.
Ken\ C ,,ae (-012) “/s mobile banking breaking the tyranny o f distance to bank infrastructure? Evidence from  
Coli'e^ *nst'tute for International Integration Studies (IIIS) Discussion Paper No. 412/October 2012, Trinity 
achie\V The author argues that the rapid expansion in mobile banking in sub-Saharan Africa can help
c°nimu ^reater financial inclusion by bringing increasingly sophisticated and lower cost services to rural 

[countries ^eS'nn'ng with saving and transaction services. The spread o f  mobile banking offers developing 
I  expansion^*1 ^  ^ en^a the tantalizing prospect o f increases in financial inclusion without the need for branch 

e suggests that it is possible that low income countries could leapfrog branch centred banking into
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Mobile money transfer, on the other hand, refers to services that connect consumers financially 

through mobile phones, by converting cash into virtual (electronic) money that can be sent 

through the service provider from one person to another using a mobile phone.130 * 132 * 134 Mobile money 

allows for any mobile phone subscriber -  whether banked or unbanked -  to deposit value into 

their mobile account, send value via a simple handset to another mobile subscriber, and allow the 

recipient to turn that value back into cash easily and cheaply.111 As discussed in detail below, the 

design of the mobile money transfer system is a deliberate attempt to remove mobile money 

transfer from the definition of banking services such as money transfer. " This design is 

significant, as discussed in Chapters 2 and 3, on the choice of the primary regulator of these 

money transfer services.

Lastly, mobile payments also refer to the use of a mobile phone to make a payment. This usually 

involves creating electronic money to serve as the source from which and to which value is 

transferred.1"  There are three types of mobile payments. The first type is the person-to-person 

(P2P) transfer, also known as mobile money transfer. This is the most common type of mobile 

payment in Kenya. l,4The second type is the person-to-business (P2B) transfers, which entail the 

payment of bills, purchases for goods and services, and purchases of airtime.The third type, 

government-to-person (G2P) transfers, is where state entity makes payments such as salaries and 

social benefits transfers to individuals.135 In essence, mobile payments are a form of mobile 

money transfer service described above.

mobile banking, in similar fashion to their leapfrog over landline telecommunication infrastructure straight to mobile 
technology.

See Frost and Sullivan (2009) “ Mobile Money T ransfer Services in East Africa,” Frost & Sullivan, London.
'ibid.

132 q
,33 ^ee Section 2 o f the Banking Act, on the definition o f  banking business.
134 Alliance for Financial Inclusion, “ Mobile Financial Services: regulatory approaches to enable access” op. cit.

Isaac Mbiti and David N. Weil (2011) “ Mobile Banking: the impact o f M-PESA in Kenya,"NBER Working 
Puper Series, Working Paper 17129, National Bureau o f  Economic Research. Cambridge. The author notes that 
secure and inexpensive mobile money payment system s such as M-PESA are leading to enormous changes in the 
organization o f economic activity, family relations, and risk management and mitigation, among other things. A 
ecade ago, family members in different parts o f Kenya had a very limited scope o f communicating with relatives in 
•stant parts o f  the country, and they faced even greater difficulties in sending or receiving remittances. Now, in 

cases, appeals for assistance and the availability o f resources can be communicated, and money can be 
j^nsferred almost instantaneously.

epublic o f Kenya (2012) “Kenya Social Protection Sector Review. June 2012," Ministry o f  State for Planning, 
•onal Development and Vision 2030, G overnm ent Printer, Nairobi. Social protection programmes run by the 
err*ment o f  Kenya are increasingly leveraging advances in information communication technology (ICT) to

55



1.2.3.1 Mobile Financial Services Models
The process of service convergence in Kenya has resulted in the creation of various business 

models for the provision of the mobile financial services described above. As indicated earlier in 

the study, the term ‘mobile financial services’ has been used by other authors generally to refer 

to various financial services accessible through the mobile phone handset. This study uses the 

term to refer to Subscriber Identification Module (SIM)-based mobile money transfer services 

offered by mobile network operators.

This thesis uses the following three-pronged typology of mobile financial service models to 

distinguish the role of mobile network operators in Kenya in providing mobile financial services: 

bank model, mobile network operator (MNO) model, and hybrid model.

I.2.3.I.I. Bank Model

This is a pure bank model whereby the bank, or any other licensed financial services institution 

such a micro-finance institution (MFI), is the main institution licensed to provide mobile 

financial services under the Banking Act.1 '‘This model is distinguished by the fact that clients, or 

recipients of the mobile financial service, are required by the Central Bank of Kenya Prudential 

Guidelines to have a bank account. The mobile financial services provided are mobile banking
137services such as balance inquiry, transfers between accounts, and payments.

These services are accessed through the Internet or through a cell phone based system where the 

cell phone company provides menu based communications services in partnership with a bank. 

However, neither the mobile network operator nor the cell phone company, is involved in any 

underlying financial transactions, all of which pass through the client's bank account and for

enhance their efficiency and overall performance. At present, 29 percent o f  safety net benefits are channelled 
through banks. 6 percent through banking agents, and 4 percent through e-wallet. The increasing use o f these 
systems will make it significantly easier to exercise fiduciary oversight over the payment process. Others are 
experimenting with the use o f mobile network platforms to transfer money, which eliminates many o f the costs that 
beneficiaries currently incur when collecting their payments. See also, HarshanaKasseeah and VerenaTandrayen- 
Kagoobur (2012) “ Mobile Money in an Emerging Small Island Economy,“op. cit.

Banks and other financial institutions providing mobile financial services are licensed by the Central Bank of 
13̂ nya under sections 4 and 5 o f the Banking Act.

USAID and Kenya School o f Monetary Studies (2010) “ Mobile Financial Services Risk Matrix,”o/7. cit.
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which the bank assumes responsibility, as provided under the Banking Act and the Central Bank 

of Kenya Prudential Guidelines 2013.138

1.2.3.1.2. Mobile Network Operator Model

In this model, a mobile service provider transforms its wireless network messaging functionality 

into a Subscriber Identification Module (SIM) based platform for providing mobile financial 

services as Value Added Services (VAS) under its telecommunications license.1 * *'4 The SIM- 

based service enables its subscribers to transfer funds and make payments in the form of 

electronic money to each other, which transactions are settled through the MNO's established 

agent network.14" In contrast to mobile banking services, the payment transactions occur entirely 

within the MNO's network, and do not require the service user to have a bank account.14’This is 

the model that Safaricom, Airtel, Telkom Kenya and Essar Telecom have adopted, as a means of 

circumventing the regulatory and compliance requirements for mobile banking under the
• 14-)

Banking Act and the Central Bank of Kenya Prudential Guidelines and other regulations.

The funds in transit - paid in by the remitter but not yet withdrawn by the recipient, are in 

principle on deposit in a separate trust account with one or more banks and are therefore not 

deposits in the context of banking business.14'Mobile network operators make use of the banking

l'*lbid. Courts have since settled the issue o f risk assumption between banks and their customers. In the Indian case 
of Dilip Madhukar Kambli v. Nilesh Vasant Borkar and Ors 1991(1) CPR 571, the Court held that the banker is 
supposed to safeguard the interest o f the depositors when his amount is entrusted to the custody o f the Bank and the 
Bank is liable to return the amount with interest. In the absence o f  any directions from the customer, no banker can 
unilaterally and arbitrarily transfer the money o f a depositor from his account and deposit in the account o f another 
customer. This amounts to deficiency in service by the bank.
’ Section 2 o f the Kenya Communications Regulations, 2001, defines “ Value Added Services” as such services as 

may be available over a telecommunications system in addition to voice telephony service. Under the Unified 
Licensing Framework (discussed in detail in Chapter 2) provision o f Value-added Services falls under the 
telecommunications license.

Electronic money is an innovation o f Safaricom, and is not regulated by either the Central Bank o f Kenya or the 
Communications Commission o f Kenya. Parliament is yet to enact a substantive Electronic Transactions law. 
Section 83C o f  the Kenya Information and Communications Act, however, gives the Communications Commission 
of Kenya the regulatory jurisdiction over electronic transactions.

USAID and Kenya School o f Monetary Studies (2010) “ Mobile Financial Services Risk Matrix,”0/7. cit.
'Consultative Group to Assist the Poor (2007) “Notes on Regulation o f  Branchless Banking in Kenya." at 

bSBl//www.cgap-org/p/site/c/template.rc/1.26.1480/ (accessed on 8/8/12).
Ibid. The Central Bank o f Kenya has, as part o f its risk management regulations, required mobile network 

operators to hold its trust accounts in more than one bank. This came hot on the heels o f  The Kenyan banking 
community expressed concern that M-PESA could not meet the risk management requirements associated with a 
*arge payment system network; and that it was dangerous for any institution to operate on that scale outside o f 
regulation.
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facilities, in the form of trust accounts. This requirement is part of the authorization and licensing 

conditions spelt out by the Central Bank of Kenya144

The MNO only executes client payment instructions and does not perform the credit evaluation 

and risk management function of a bank. The Mobile network operator model of mobile 

financial services is different from the mobile banking model in three significant aspects. First, 

cash exchanged for electronic value are not repaid on terms and remains in control of the 

customer at all times. To offer M-PESA services the agent must deposit a float of cash upfront in 

an M-PESA account, held by a local bank. As such there is no credit risk to either the customer 

or the mobile network operator.14̂

Second, customer funds are not on-lent in the pursuit of other business or interest income. All 

funds are to be maintained in a pooled trust account at a reputable bank, and cannot be accessed 

by the mobile network operator to fund its business. Hence, there is no intermediation, which is a 

key part of the deposit taking definition.146 Third, no interest is paid on customer deposits, or 

received by the mobile network operator on the float. This is a further factor which indicates that 

the e-value created is not in fact a deposit.147

Therefore, these services arguably do not constitute "banking business" as defined under Section 

2 of the Banking Act.148 Therefore, they do not require the level of regulatory oversight needed 

for deposits that are used to fund lending.144 The depository bank has no involvement in or 

responsibility for payments through the MNO system. Mobile banking has relatively high costs 

of a bank account opening (minimum balance, service charges, full Know-Your-Customer

'"ibid.
145

Alliance for Financial Inclusion. (2010). “ Enabling Mobile Money Transfer: The Central Bank ot Kenya's 
Treatment of M-PESA.” op. cit.
146Ibid
147Ibid
148

Under section 2 o f the Banking Act, Cap.488. Laws o f  Kenya, banking business means the accepting from the 
public of money on deposit, or current account, or the employing o f this money by lending, investment or in any 
°*her manner for the account and at the risk o f the person so employing the money. Hence banks are from the onset 
'■censed to provide various financial deposit and transfer services, under different technologies. See United 
Dominions Trust v. Kirkwood( 1966) All ER.

generally, the Central Bank o f  Kenya Prudential Guidelines on capital adequacy, liquidity management. 
Proceeds o f crime and money laundering, consumer protection, etc., issued under section 33(4) o f the Banking Act.
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(K.YC) requirements, and travel time to a branch), compared to the easy, low cost and 

increasingly universal access to cell phone services.

The MNO model is therefore highly effective in bringing informal cash transactions into a form 

of formal financial system, expanding access to financial services.130

1.2.3.1.3. Hybrid Model

Since the inception of mobile financial services by MNOs, there has been increased competition 

between the banks and MNOs in the provision of mobile banking and mobile money transfer 

services respectively.131 In addition, there has also been competition within the banking industry, 

and also between the mobile network operators on the other hand.13- This has resulted in 

innovative integration of mobile banking and mobile money transfer and payment services, so as 

to add value to the services offered by banks to their banking customers, and MNOs to their 

subscribers.

This integration has resulted onto the evolution of a hybrid type of mobile financial service 

model. In this model, banks, MNOs and/or other third parties partner to offer mobile financial 

services that combine mobile banking services and mobile money transfer services. The various 

types of integration are aimed at fulfilling certain business objectives.

The strategic objectives of mobile network operators includes churn reductions and, to a lesser 

degree, increase in ARPU, customer acquisition and market differentiation.13’ On the other hand.

150
James Bilodeaeau, William Hoffman, and Sjoerd Nikkelen (201 1) “ Findings from the Mobile Financial Services

Development Report,”op. cit
See Alliance for Financial Inclusion. (2010). “ Enabling Mobile Money Transfer: The Central Bank o f Kenya's 

Treatment o f M-PESA .” op. cit.
Institute o f Economic Affairs (2011) “The State o f Competition Report: mobile money transfer, agricultural bulk 

storage and milling, and the media sectors in Kenya,"1EA Research Paper Series No. 1/2011, Institute o f Economic 
Affairs (IEA) Nairobi. The authors note that both the MNOs and banks have shortcomings. On the one hand, MNOs 
0 not have expertise in banking and in most cases are not allowed to undertake banking business. On the other 
and, the reach out costs to the rural areas by banks is very expensive. This has compelled cooperation between 

|stNOs and banks, and spawned a model that brings the two to cooperate: the MNO-bank model.
Cnder the Competition Act o f  2010, these business models should be regulated by the Competition Authority.

e 'triplications o f mobile financial services on competition are discussed in detail in Chapter 2.
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the banks’ main motives are outreach expansion, customer acquisition, cost reduction and traffic 

diversion from bank branches.1̂4

This integration has resulted into the evolution of a hybrid type of mobile financial service 

model. In this model, banks, MNOs and/or other third parties partner to offer mobile financial 

services that combine mobile b-anking services and mobile money transfer services. Such hybrid 

models are mobile network operator based money transfer services that handle payments 

internally with cash in/out through the MNO's agent network, yet link to formal banking services 

including savings and loans such as Safaricom’s M-K.OPA and M-Shwari,153 and insurance.1 36 

This is done in partnership with a regulated financial institution by enabling communications 

with the bank and transfers between the user's SIM-based mobile money transfer account (e- 

wallet) and accounts at the bank.137 Most mobile financial services are hybrid, drawing on the 

relative strengths of the partners involved.

In essence, the mobile financial service models described above are a continuum, captured in 

table 1 below:1' 8 54

l54AiazeMitha (2011) “The transformative role o f Mobile Financial Services and the role o f German Development 
Cooperation,”D£///.s'c/7fc’ GesellschaftfiirlnternationaleZusammenarbeit (G7Z)Eschbom.
l5:>Safaricom partnered with M-KOPA Kenya Ltd in October 2012 to launch a credit sale, pay-as-you-go solar 
lighting solution. Targeted at the low-income segment, which would otherwise not access the same credit line from 
banks, this service, dubbed M-KOPA, provides a flexible, affordable financing plan through the M-PESA platform 
for ordinary people to own assets that are basic and essential in their lives. Safaricom also launched M-Shwari in 
November 2012, a revolutionary banking service for its M-PESA customers, in partnership with Commercial Bank 
of Africa. CBA has held the M-PESA money transfer trust account since its inception and is the major channel 
through which agents replenish their e-money reserves. M-Shwari allows customers to save and borrow money 
through the mobile phone while at the same time earning interest on the money saved. The service is paperless and 
eliminates visits to a bank branch.

Christine ZhenweiQiang, Siou Chew Kuek, Andrew Dymond and Steve Esselaar(2011) "Mobile Applications for  
Agridulture and Rural Development fo p . cit. Mobile applications for agriculture and rural development (m-ARD 
ff7Ps) have expanded access to finance and insurance products in rural areas.
1SgCSAID and Kenya School o f  Monetary Studies (2010) “ Mobile Financial Services Risk Matrix,”o/?. cit.

International Telecommunications Union (2012) “Trends in Telecommunication Reform 2012: smart regulation 
ln a broadband world,” International Telecommunication Union, Geneva, Switserland.
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Table 1: Mobile money transfer value chain

MM T  Value C hain

In Kenya, mobile financial services such as M-PESA, ZAP, Orange Money and Yu Cash, offered 

by mobile telecommunications companies were originally under the pure mobile network 

operator (MNO) model described above.159

However, increased integration of some of these mobile money services with mobile banking 

services has created hybrid models. Data from the Central Bank of Kenya shows that Kshs. 1.117 

trillion changed hands through mobile phone money transfers helped largely by increased 

interface between commercial banks and the cash remittance services of mobile network 

operators. CBK said the increase in mobile money transfers in 2013 was fuelled by a high 

number of consumers moving money in their bank accounts using mobile phones. Ih° Some of the 

notable hybrid mobile money transfer solutions launched since the introduction of mobile 

financial services include: Safaricom's Mkesho and Mobicash, Orange Telkom’s Orange money, 

Essar Telecom's Yu-cash, Elma, Pesa-Pap, Pesa-Connect among others.161

Nevertheless, because the main service infrastructure for the services remain the 

C ecornrnur'ications infrastructure, the MNOs have continued to be the main stakeholders in the

"USAID
l6< David M 11'  ^ en^a Sch°°l o f Monetary Studies (2010) “ Mobile Financial Services Risk Matrix,”o/?. cit. 
t>ailv u^xve ar)d Mark Okuttah (2012) “ Mobile money transfers reach Shltrn  as banks, telcos link up"

F ĉ aro rj’3,’20,3'Nair“bi-* Kenya (2010) “ Bank Supervision Annual Report 2010 ''op. cit.
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Table 1: Mobile money transfer value chain

MM T  Value C hain

Move Money
Hold Deposits, 
Settle (Forex)

M N O  Network 
for Data 

Transmission

FI-Led

t
M NO -Led

In Kenya, mobile financial services such as M-PESA, ZAP, Orange Money and Yu Cash, offered 

bv mobile telecommunications companies were originally under the pure mobile network 

operator (MNO) model described above.1"9

Kowever, increased integration of some of these mobile money services with mobile banking 

services has created hybrid models. Data from the Central Bank of Kenya shows that Kshs. 1.117 

trillion changed hands through mobile phone money transfers helped largely by increased 

interface between commercial banks and the cash remittance services of mobile network 

operators. CBK said the increase in mobile money transfers in 2013 was fuelled by a high 

I nurr>ber ct consumers moving money in their bank accounts using mobile phones.160 Some of the 

I notable hybrid mobile money transfer solutions launched since the introduction of mobile 

I financial services include: Safaricom's Mkesho and Mobicash, Orange Telkom’s Orange money, 

I ^ssar Telecom's Yu-cash, Elma, Pesa-Pap, Pesa-Connect among others.161

nevertheless, because the main service infrastructure for the services remain the 

i ^mmunications infrastructure, the MNOs have continued to be the main stakeholders in the

,UsAID
t** David Mu"' ^ chool o f Monetary Studies (2010) “Mobile Financial Services Risk M atrix,"op. cit.
Pailv, SunH -f^  ln^ Okuttah (2012) “ Mobile money transfers reach Shltrn  as banks, telcos link up" Business

r c ^ a yk ^ h 3 l ,2 °13*Nai~bi.
0 Kenya (2010) “ Bank Supervision Annual Report 2010 ,"op. cit.
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provision of these mobile financial services offered as telecommunications Value Added 

Services (VAS).

Therefore the mobile financial services model considered by this research is predominantly the 

IVfNO model, but factoring in the increasing integration of mobile banking characteristics.

1 3  The Impact of Mobile Financial Services on Telecommunications Serv ices

The convergence of mobile and financial services, and the provision of these converged services 

over telecoms infrastructure has fundamentally transformed the telecoms business in Kenya. 

Mobile network operators have further diversified their revenue streams from voice and data 

services, to financial services.162 For example, Safaricom’s M-PESA has become so integral to 

the network operator’s entire business model, considering that revenue from its mobile financial 

services account for up to 13% of its annual revenue.16’ The increasing profitability of mobile 

financial services to the entire enterprise has prompted mobile network operators in Kenya to 

intensify their financial and marketing resources in innovations aimed at growing their market 

share.

It is in this context that a second impact of the introduction of mobile financial services is 

exhibited in the telecoms business. Kenyan mobile network operators are increasingly integrating 

their mobile financial services with the other voice and non-voice telecoms services such as data 

services, offered by the operators.164 This is by way of service bundling.1<0 For example, when a 

customer purchases a Safaricom mobile telephone line, he or she is offered a SIM-based M- 

PESA account.166 In addition, the subscriber can buy voice credit, and data bundles using M- 

PESA.167 ibis service integration has significant implications with regard to the state of

162

Centr
>63

v|d Cracknell (2012) “ Policy Innovations to Improve Access to Financial Services in Developing Countries,” 
Sa^ ° r Development, Washipgton DC.

°f Limited (2012) Annual Report and Group Accounts fo r  the Year Ended March 2012, op. cit. The size
°f Proh h '  S revenue is significant when Safaricom 's business model, as a market leader, is put in the perspective
""Mich i ” market practices under the Competition Act, 2011. These issues are discussed in detail in in Chapter 2. 
Research6̂ * e'*n anc* ^°* 'n Mayer (2011) “ Mobile Banking and Financial Inclusion: the regulatory lessons,” Policy 

See the PaPer 5664, The World Bank, Washin
Michapi ° t  restrictive trade practices under section 21 o f the Competition Act, 201

167ii .- . Mein and Colin roni i \Ibid

■ng Paper 5664, The World Bank. Washington DC. 
ion o f restrictive trade practices under section 21 
and Colin Mayer (2011) “ Mobile Banking and Financial Inclusion: the regulator}' lessons,”op. cit.



competition in the telecoms sector, and its regulation under the Kenya Information and 

Communications Act, and the Competition Act, 2011.

1.4 Conclusion
This chapter has explored the first research question: has the convergence of mobile and 

financial services changed the traditional nature of communications services offered by mobile 

network operators? The hypothesis that has undergirded the study is that the convergence of 

mobile and financial services has blurred the distinction between telecommunications and Value 

Added Network Services (VANS), and changed the definition of telecommunications.

In this effort, the chapter has analysed the process of convergence in ICT generally, and telecoms 

in particular. It has described the convergence of mobile and financial services in Kenya, and the 

resultant converged service known as “mobile financial services”. In addition, it has mapped out 

the business processes of providing mobile financial services, with the aim of appreciating the 

roles and functions of various stakeholders in the mobile financial services sector. These 

stakeholders include regulators, mobile network operators, other market players, the consumers, 

and the State. The main aim of this discourse has been to determine whether mobile financial 

services are financial services to be regulated by the Central Bank of Kenya, or telecoms 

services, to be regulated by the Communications Commission of Kenya.

As discussed in section 1.2.3 above, the design of mobile financial services by mobile network 

operators in Kenya has removed it from the ambit of banking business as defined under Section 2 

of the Banking Act.16̂  However, the Central Bank of Kenya has become the primary regulator of 

mobile financial services in Kenya. On the other hand, the Communications Commission of 

Kenya, the body designated by the Kenya Information and Communications Act as the primary 

regulator of mobile network operators, has taken a secondary role in regulating mobile financial 

services.

168
)69 These issues are explored in detail in Chapter 2.

Alliance for Financial Inclusion. (2010). “ Enabling Mobile Money Transfer: The Central Bank o f Kenya's 
Treatment o f M-PESA.” op. cit.
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However, the architecture of the operations of mobile financial services, as described above, 

show that mobile network operators in Kenya have crossed the threshold of carriers of financial 

information, to providers of a financial service. This raises important regulatory issues, with 

regard to the role of the telecoms regulators in the provision of mobile financial services.

Therefore, Kenyan regulators and policy makers such as the Central Bank of Kenya and the 

Communications Commission of Kenya have still had to grapple with the question of whether, 

under the M-PESA model, telecoms service providers remain mere carriers of financial 

information under the Kenya Information and Communications Act, payment service providers 

under the National Payment Systems Act, or have become providers of a financial service under 

the Banking Act.17" This question is significant, since it determines the extent to which telecoms 

laws and policies impact on converged mobile and financial services.

Chapter 2 attempts to answer this question by exploring the second research question: whether 

Kenya’s telecoms regulations recognized inter-sectoral converged services such as mobile 

financial services, as telecommunications services. It analyses the impact of the emergence of 

mobile and financial service convergence on specific issues in telecommunications regulation. 

These are: licensing and authorization, competition, interconnection and interoperability, 

universal access and service, and quality of service.

170
Zorayda Ruth B. Andam and Christian Gerard P. Castillo, Regulating Communications in a Converging 

Environment: technology, markets and dilemmas, Philippine Law Journal, Vol. 79, (Oct. 2004) p. 392. See also, Rob 
neden {2002)Wither Convergence: Legal, Regulatory, and Trade Opportunism in Telecommunications, 18 Santa 

Clara Computer & High Tech. L.J. 171.
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CHAPTER TWO

2.0
THE im p a c t  o f  c o n v e r g e n c e  o f  m o b il e  t e l e c o m s  a n d

f i N a N C I A E  s e r v i c e s  o n  r e g u l a t io n  o f  m o b il e  t e l e c o m m u n ic a t i o n s

2.1
Introduction

Chapter 1 has discussed the nature and process of network, market, service and regulatory 

nvergence in ICT generally.171 It has also discussed convergence specific to 

telecommunications, and how it has transformed the nature of telecommunications service 

provision.172 It has traced the emergence of mobile financial service provision by Kenyan Mobile 

Network Operators (MNOs), and outlined the mechanics of these services.17. Chapter 1 has 

appreciated the significant impact that mobile financial services have had on mobile 

telecommunications business.174 This background is necessary for exploring the impact that the 

convenience of mobile and financial services has had on telecommunications policy, law and 

regulation.

This chapter picks up the discourse from here, and attempts to answer the second research 

question: do Kenya's telecoms regulations recognize inter-sectoral converged services such as 

mobile financial services, as telecommunications services? It discusses the policy and regulatory 

issues and challenges that mobile financial service provision has presented to mobile 

telecommunications policy, law and regulation. It assesses the adequacy of Kenyan 

telecommunications law in dealing with these issues.

See Section 1.2.1 o f Chapter 1 below.
72 For a concise description o f  network, market, service and regulatory convergence o f ICTs, see Gatana Kariuki 

(2009) “Growth and Improvement o f Information Communication Technology in Kenya,”op. cit. See also, 
Organization for Economic Cooperation and Development (2008Convergence and Next Generation Networks, op. 
cit.

For a detailed review o f  the workings o f  M-Pesa, see Mercy W. Buku and Michael W. Meredith (2013) 
Safaricom and M-pesa in Kenya: financial inclusion and financial integrity."Washington Journal o f Law, 

Technology & Arts Volume 8, Issue 3, pp. 375-400. See also, Jenny C. Aker and Isaac M. Mbiti (2010) “ Mobile 
phones and Economic Development in A f r i c a , cit.

There are at least two types o f  impact. First, mobile financial services have diversified the revenue streams of 
MhiOs, especially Safaricom, from the predominant source, voice and data. Second, Kenyan mobile network 
°Perators are increasingly integrating their mobile financial services with the other voice and non-voice telecoms 
Se,\ices such as data services, offered by the operators. See Safaricom Limited (2012) Annual Report and Group 

c°unts for the Year Ended March 2012, op. cit. See also, Michael Klein and Colin Mayer (2011) “ Mobile 
Joking an(j Financial Inclusion: the regulatory lessons,” Policy Research Working Paper 5664, The World Bank, 
fP in g to n  DC.
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hypothesis set forth is that Kenya's telecommunications laws and regulations are ambivalent 

) the status of converged services such as mobile financial services, within the definition of 

communications services’. The framework for discussion is structured around the following 

telecommunications regulatory issues: authorization and licensing; interconnection and 

-operability; competition; universal access and service; and quality of service (QoS).17"

Role of Telecommunications Law in Regulation of Mobile Financial Serv ices

Cenya, the debate on regulation of mobile financial services has focused more on the 

juacy or otherwise of the financial services regulations enforced by the Central Bank of 

ya (CBK).176 * Little debate has centred on the role of the Communications Commission of 

ya (CCK). This is despite the fact that mobile financial services such as M-PESA are 

sified by the Kenya Information and Communications Act of 1998 as Value Added Services 

S) in the context of telecoms, and therefore also regulated under the Act. In addition, as 

ussed in section 1.2.3.1(d) in Chapter 1, mobile financial services are modeled into
/  • 177ntially electronic transactions regulated by the CCK.

iddition, regulatory reforms as a result of 1CT convergence has focused on convergence 

lin various ICT sub-sectors, and not between 1CT and other non-ICT sectors, such as 

ncial services sectors.178 The increasing convergence between telecom and financial services 

challenged the present debate on regulatory reforms in the telecoms sector. It is in this 

:ext that the following section examines the impact of mobile financial services on the

ie Kenya Information and Communications Act o f  1998 places emphasis on the regulation o f these issues, in 
don to spectrum use and management.
chard Duncombe & Richard Boateng (2009) “ Mobile Phones and Financial Services in Developing Countries: a 
!W of concepts, methods, issues, evidence and future research directions,"Working Paper Series No. 37, Centre 
)evelopment Informatics, Institute for Development Policy and Management, SED, University o f Manchester, 
Chester.
art VIA o f the Kenya Information and Communications Act makes provision for the recognition o f electronic 
actions in Kenya. Mobile Money transfer is essentially an electronic transaction. However, on the banking 

there has been greater progress in the regulation o f mobile financial services. Parliament has enacted the 
anal Payment Systems Act, No. 39 o f 2011. In addition, the Central Bank o f Kenya has come up with Draft 
dation for the Provision o f Electronic Retail Transfers. Value Added Services under the Kenya Information and 
munications Act are provided for in Section 2 o f  the Kenya Communications Regulations, 2001. 
or example, Kenya’s 2006 ICT policy does not anticipate inter-sectoral convergence. In addition, as discussed 
liv e ly  in Chapter 3, the Kenya Information and Communications Act also fails to anticipate inter-sectoral 
ergence. See Republic o f Kenya (1006)National Information and Communications Technology (ICT) Policy, 
istry o f Information and Communications, Government Printer.
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traditional issues in mobile telecommunications regulation. These include licensing and 

authorization, interoperability and interconnection, competition, universal service access, quality 

of service, tariff regulation and numbering.

2.3 Authorization and Licensing of Mobile Telecoms Business

Authorization and licensing of telecommunications service providers is a core function of the 

Communications Commission of Kenya. Section 5 of the Kenya Information and 

Communications Act, defines the main function of the CCK as the licensing and regulation of 

postal, information and communications services. In addition, section 25 of the Act makes 

elaborate provisions for the licensing of telecommunications services.174

Authorization is a tool of regulation which an undertaking needs to acquire in order to participate 

in a regulated market such as the telecommunications sector, where the undertaking provides 

public services. Licensing is a specific type of authorization which permits a 

telecommunications provider to provide specific equipment, networks, and/or services, provided
I ft 1the undertaking satisfies certain conditions and requirements.

2.3.1. The rationale for authorization and licensing in telecoms regulation
The regulatory power of licensing in the telecommunications sector in Kenya and globally has 

legal, economic and social underpinnings. Its main objective is to balance public and private 

interests by controlling the benefits and disadvantages of a telecommunications market. "This is 

especially where telecommunications services in Kenya such as mobile telephony and related

(go Cap. 411 A, Laws o f Kenya.
The Kenyan courts have also underscored the importance o f  the state’s regulatory activity in form of licensing. In 

the case o f M urang’a Bar Operators & Another v Minister fo r  State fo r  Provincial Administration and Internal 
Security & 2 Others [2011] eKLR. the Applicants contested the constitutionality o f  legislation providing for 
licensing the sale o f  liquor. The Courts held that, even in the absence o f a proper licensing framework, the State 
cannot just let certain activity such as sale o f  liquor go unregulated. See also, John Buckley 
{^^Telecom m unications Regulation, Op. cit.
I8, *an Walden and John Angel (2005)Telecommunications Law and Regulation, Oxford University Press, Oxford.

Monica Kerrets (2004)“ ICT Regulation and Policy at a Crossroads: a case study o f the licensing process in 
Renyafop . cit. The Courts have also appreciated the nature o f  telecommunications services as public goods. For 
example, in Observer Publications Limited v Campbell Mickey Mathew and Others (2001) 10 B.H.R.C. 252, a 
easefrom the Commonwealth Caribbean, which dealt with constitutional provisions relating to freedom o f 
xPression similar to those o f the Constitution o f Kenya o f 1969, the Privy Council held that “The airwaves are 

Public property whose use has to be regulated and rationed in the general interest. ”
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services have become so crucial for social, economic and even political inclusion, to more than 

half of Kenya's population.18j

The CCK realizes this objective by exercising the powers of selecting applicants, withdrawing 

licences, and imposing conditions on licencees and applicants. 1 Specific objectives of 

authorization and licensing include revenue collection,18̂ regulation of market entry, market 

liberalization, public notification, quality of service control, and regulatory enforcement. Other 

objectives include allocation of scarce resources18'1 and vesting of proprietary rights.183 * * * 187

Indeed, the constitutional and statutory authority of the Communications Commission of Kenya 

(CCK) to licence telecommunications service providers has been challenged in many instances, 

especially by Royal Media Services (RMS), a radio and television broadcaster, over the last 12 

years. The constitutionality of its licensing powers have been questioned, against the freedoms of 

speech, expression, and the media, currently enshrined in Articles 33 and 34 of the Constitution 

of Kenya. The High Court of Kenya has recently re-emphasized the important constitutional and 

statutory regulatory role of the CCK in telecommunications, undertaken through its licensing 

powers.188 *

The convergence between various aspects of ICT and non-ICT services with telecoms services 

has challenged the traditional framework for authorization and licensing in Kenya. Kenya's 

telecom regulatory framework has been criticized for hindering, rather than being indifferent, to

183 •
Jenny C. Aker and Isaac M. Mbiti (2010) “ Mobile Phones and Economic Development in Africa,''Journal o f  

Economic Perspectives, op. cit.
Licensing powers are vested and operationalized by sections 5 and 25 o f  the Kenyan Information and 

Communications Act, Cap. 411 A, Laws o f Kenya.
CCK's total estimated income for the year 2012/2013 is Kshs. 6.22 billion. See Communications Commission of 

ICenya, (20\3)Annual report financial year 2011/12, Nairobi.
In Red Lion Broadcasting Co. v FCC 395 US 367 ( 1969)the US Supreme Court underscored the nature o f  telecom 

frequencies as scarce resources.
Ben Sihanya (2000) “ Infotainment and Cyber Law in Africa: regulatory benchmarks for the third 

Millennium,”*)/?. cit.. The author, in his analysis o f  the licensing procedure in the broadcasting arena in Kenya, 
fsiPes l^at licensing allocation should be based on an applicant’s ability to deliver services.

The High Court, in Royal Media Services Ltd v Attorney General & 2 others [2013] eKLR, was faced with the 
question whether CC K 's regulatory powers o f licensing infringed on freedoms o f speech, expression and the media 
Under articles 33 and 34 o f  the Constitution. It held that Article 34 does not exclude regulation o f electronic media 
ar)d in tact contemplates licencing procedures that, “are necessary to regulate the airwaves and other forms o f signal
Attribution.”
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convergence.1<s9 This is because the context of convergence and liberalization of ICT and other 

related sectors requires an authorization and licensing framework that encourages growth of new 

applications and services.19" This is only achieved with licensing frameworks that have simple 

procedures, are flexible enough to promote market and technological development, and 

encourage competition through flexible market entry.* 191

The convergence between mobile and financial services in the telecoms sector in Kenya raises 

important issues with regard to the licensing of mobile financial services and other converged 

telecoms services. I address these issues below, in the context of the ability of the authorization 

and licensing framework to promote innovation and development of converged mobile financial 

services.

2.3.1.1. Specific versus general authorizations and licenses
The emergence of converged telecoms services such as mobile financial services has challenged 

the ability of the licensing regulations to allow for the provision of non-traditional telecoms 

services by mobile network operators in Kenya.192 Traditionally, most licences issued by CCK to 

telecommunications service providers were technology-specific and service-specific licences. 

This means that a licencee was authorized to provide a particular type of service over a specific 

type of network.1 Indeed, in the past, authorization and licensing of mobile network operators 

in Kenya was done on the basis of distinct technologies and services they offered.194

1 8 9 .  . . .
Monica Kerrets (2004)“ ICT Regulation and Policy at a Crossroads: a case study o f the licensing process in 

Kenya,"Op. cit. The author argues that [before the enactment o f the 2008 Kenya Communications (Amendment) 
Act] in the Kenyan context, the issue is not first and foremost that o f convergence but o f whether the regulatory 
system itself hinders convergence. She notes that the major concern therefore is that the regulatory barriers constrict 
the materialization o f the potential economic and social benefits o f competition and ICT.
WIbid.
191

I discuss preferred regulatory frameworks for convergence later in Chapter 3. For optimal telecom regulatory 
frameworks for telecom convergence, see Ben Sihanya and James Otieno Odek (2006) “ Regulating and 
mainstreaming ICT for Kenya’s socio-economic development,”^ .  cit. See also, James Prieger (2000) "Regulation, 
Innovation, and the Introduction o f New Telecommunications Services," Working Papers 00-8, University ot 
California at Davis, Department o f  Economics.

The Kenya Information and Communications (Licensing and Quality o f  Service) Regulations, 2010, provide an 
elaborate framework for the licensing o f  telecommunications services.

Colin Blackman and Lara Srivastava (20\0)Teleconvnunications Regulation Handbook, The World Bank. 
Washington DC.

Communications Commission o f Kenya (2009)Annual report financial year 2008/09, at 
• " ^ ^ / ww.cck.go.ke/resc/publications/annual reports/CCK Annual Report 2008 2009.pdf (accessed on 8/8/12).

69



jCT convergence and the emergence of such services as mobile financial services rendered the 

technological and service oriented licensing approach untenable.1"  For example, the introduction 

of fiber-optic cables and Third Generation (3G) spectrum in Kenya allowed MNOs to provide 

internet services which were traditionally the market preserve of ISPs, through the mobile phone 

handset.1 % Hence MNOs would have required separate licences to provide internet services and 

mobile telecom services.

Consequently, in 2008. the CCK adopted a Unified Licensing Framework (ULF) as a mechanism 

of harnessing the emerging technological opportunities as well as addressing the emerging 

regulatory challenges of convergence. This framework is based on the principle of technology 

neutrality and service neutrality that allows any form of communications infrastructure to be 

used to provide any type of communications service.147 Mobile financial services such as M- 

PESA, ZAP, Orange and Yu Cash are therefore treated as Value Added Services (VAS) offered 

under the unitary telecommunications licence.

1CT industry analysts have lauded the introduction of ULF in Kenya. They have credited it for 

the simplified licensing procedures, development of new applications, and increased penetration 

and availability of mobile internet, as well as increased infrastructure investment.’"The ULF is 

conducive to the development and further innovation in mobile financial services and other 

converged services. However, as discussed further below, the Kenya Information and 

Communications Act is not clear on whether mobile financial services are communications 

services or Value Added Services, or none of the foregoing. This has had implications on the 

other areas of mobile telecoms regulation other than licensing. 195 196 * * * *

195 b . .
The need to promote innovation and new investment in the ICT and related sectors, and to create a competitive 

ICT economy within the region, prompted the CCK to introduce ULF. After delays and discussions with the 
operators and the public, ULF became effective from late 2008 after the Ministry o f Information and 
Communication issued new policy guidelines. See Timothy Waema, Catherine Adeya, and Margaret Ndung'u 
(2010)Kenya ICT Sector Performance Review 2009/2010: Towards Evidence-based ICT Policy and Regulation,op. 
cit.196
^M andla Msimang (2011 )Broadband in Kenya: build it and they will come, op. cit.

Communications Commission o f Kenya (2009)Annual report financial year 2008/09, op. cit. See also, Stella 
Ndemo and Mwende Njiraini (2009) “ Enabling NGN Regulatory Ecosystem for a Developing Country: Kenya, 
Communications Commission o f Kenya, Nairobi.

Section 2 o f  the Kenya Communications Regulations, 2001, defines “Value Added Services" as such services as 
Way be available over a telecommunications system in addition to voice telephony service.

Timothy Waema, Catherine Adeya, and Margaret N dung'u (2010 )K e n y a  I C T  S e c to r  P e r fo r m a n c e  R e v ie w  
U0 9 /2 0 1 0 : T o w a r d s  E v id e n c e -b a s e d  I C T  P o l ic y  a n d  R e g u la tio n .o p . c it.
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2.3.1.2. Licensing fees

Ben Sihanya (2000) has argued that license fees should not be dispositive.“0l> License fees should
™ i #

reflect the services that are being provided by the regulator to the licensee. These services

include processing of compliance issues, advise on investment opportunities, monitoring and 
• • •enforcement of regulations, and dispute resolution."

The CCK's total estimated income for the year 2012/2013 is Kshs. 6.22 billion, while its
• • • • on?operating expenditure for the year 2012/2013 is estimated at Kshs. 1.89 billion." The CCK uses 

authorization and licensing as a revenue collection tool, as provided under section 25 of the 

Kenya Information and Communications Act.-04 It levies fees and penalties to finance its 

regulatory and administrative duties in the sector, and also to enforce regulations.

The Kenya Information and Communications (Licensing and Quality of Service) Regulations, 

2010,2<b provides for licensing based on market structure. It provides for licence application fees 

of Kshs. 10,000/=, initial operating licence fees of Kshs. 15,000,000/=, and an annual operating 

fee of 0.5% of Annual Gross Turnover or KShs. 5 million, whichever is higher. There is also an 

access fee for frequency spectrum based on a bid/assessed price for specific frequency spectrum 

Exclusive utilisation."

The CCK telecommunications licensing fees policy affects the provision of mobile financial 

services at two levels. First, as has been argued by the Kenya Telecom Network Operators 

(KTNO), the licence fees are too high, considering the reduced earnings of mobile service 

providers, occasioned by price wars.-17 * 202 203 204 * 206 207

200
Ben Sihanya (2000) “ Infotainment and Cyber Law in Africa: regulatory benchmarks for the third Millennium,” 

op. cit.
Ibid.

2021bid.
203 r  • • .204 '“ommun|cations Commission o f Kenya, (2013)Annual report financial year 2011/12, Nairobi.

Section 25(3)(d) o f  the Kenya Information and Communications Act empowers the CCK to levy fees against 
^Pplicants for licences granted under the Act.

206

207

Renya Information and Communications Act, Cap. 411A o f 1998.
Ibid.
Emmanuel Were, Mwaura Kimani and Christine Mungai (2012) “Short o f  cash. Orange, Yu, Airtel, struggle to 

Kenya market” The East African (Nairobi)Saturday August 11, 2012. See also, Mark Okuttah (2012) “CCK 
Split over Telcos' Appeal to Lower Licence Fees,”Business Daily (Nairobi) Thursday January 5, 2012.
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Second, the fees levied by the CCK for the issuance of 3G licences, on which provision of 

mobile financial services is hinged, are considered by some MNOs and even Information 

Ministry officials to be punitive and uncompetitive.20* For example, in 2010, Safaricom sued the 

Communications Appeals Tribunal and the Minister for Information and Communication 

alleging fee discrimination in the issuance of a 3G license.-09 They argued that their main 

competitors, Airtel, had been charged significantly lower fees for a 3G license, and therefore had 

financial advantages in the market.

Aside from the criticism towards CCK over uncompetitive and non-uniform levying of 3G 

licence fees, such huge licensing fees have also been criticized on the grounds that they may 

render telecommunications service providers insolvent. This is especially when the licensees are 

rendered irrelevant by rapidly changing technology, before the licensees can recoup their 

investments.208 * 210 These reasons may make mobile financial service providers reluctant to invest in 

new and improved networks and to adopt a wait-and-see attitude.-

While there are no direct and specific fees levied by the CCK on provision of mobile financial 

services, there is need for the regulators to examine whether the general fees under the Unified 

Licensing Framework are excessive.-1 “This should be in a bid to ascertain whether these fees 

undennine the ability of MNOs to reinvest their profits into other innovations and developments 

in the era of converging technologies and services.-

208
Mark Okuttah (2011) “CCK to issue joint 4G licence in bid to lower Internet costs '"Daily Nation (Nairobi) 

Wednesday August 24, 2011.
Republic v. Communications Appeals Tribunal & Another Ex-ParteSaJaricom Limited, Miscellaneous Civil 

Application 257 o f  2010, High Court o f Kenya at Nairobi [eKLR].
,, Ian Walden and John Angel (2005)Telecommunications Law and Regulation, op. cit.

Deloitte (2011) “ Mobile Telephony and Taxation in Kenya/'op. cit. See also. Emmanuel Were, Mwaura Kimani 
and Christine Mungai (2012) “Short o f  cash. Orange, Yu, Airtel, struggle to crack Kenya market" The East African 
lp a' r°bi)Saturday August 11, 2012.
2l3Mark Okuttah (2011) “CCK to issue joint 4G licence in bid to lower Internet costs,"op. cit.

Deloitte (2011) “ Mobile Telephony and Taxation in Kenya,"op. cit. According to the report, o f particular concern 
to MNOs' investment in the country 's network are custom duties applying to the network inputs required for the 
^ ra t io n  o f mobile network, and spectrum fees. These are set in a way that may discourage investment, as tees 
•acrease with the number o f sites set up by MNOs.
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2.3.1.3. Regulation of market entry and market structure
Licensing is also a tool for regulating market entry, for instance, to regulate competition." The 

use of licensing as a market regulation tool can give the incumbents the incentive to increase 

investments in innovations and improve their telecommunications infrastructure. MNOs increase 

investments in new infrastructure and innovative services with the optimism of recouping their 

investments in a sub-optimal market."1̂

For example, the CCK's policy of initially restricting the market structure to a duopoly of 

Safaricom and Kencell (now Airtel) encouraged the two Mobile Network Operators, especially 

Safaricom, to plough back a lot of their profits into infrastructure investments and rollout of new 

and innovative services such as M-PESA.21'1 This allowed the development of the mobile
->17

financial services by the market players."

Indeed, studies by Bilodeaeau, Hoffman, and Nikkelen (2011) show that competitiveness of the 

financial services and telecommunication markets does not necessarily assure high adoption 

rates. They contend that, in fact, countries with high mobile financial service adoption levels, for 

example Kenya, Tanzania, and Ghana are not characterized by highly competitive markets." '

• • ~> i9 ->->o
With the opening up of the market to two additional players, Telkom Kenya" and Essar,"" the 

market dynamics have changed. This has driven Safaricom, the dominant market player, to be

“u Statutory frameworks for competition, especially by way o f licensing, are integral to the realization o f the 
freedoms o f speech, expression and the media, under Articles 33 and 34 o f the Constitution. In Cable and Wireless 
(D om in ica ) Limited v Marpin Telecoms (2000) 9 B.H.R.C 486, the court concluded that a person’s freedom to 
communicate ideas and information through telecommunications could be threatened by the grant o f a statutory 
monopoly.

Ivan Mortimer-Schutts (2007) “The Regulatory Implications o f Mobile and Financial Services Convergence,” in 
The Transformational Potential o f  M-Transactions: moving the debate forward , The Policy paper Series No. 6, July 
2007.

The courts have rendered market-restriction regulatory policies as an impediment to freedoms o f  speech, 
expression and the media. For example, in the case o f  Observer Publications Limited v Campbell Mickey Mathew 
<*nd Others (2001) 10 B.H.R.C. 252, the Court held that freedom o f expression includes freedom to disseminate 
mformation and ideas by broadcast and that denial o f a broadcasting licence through administrative procrastination 
Was totally unjustified. The Court went further and held that a broadcasting licence could only be refused on grounds 
consistent with the Constitution.

See James Bilodeaeau, William Hoffman, and Sjoerd Nikkelen (2011) “ Findings from the Mobile Financial 
Services Development Report,'"op. cit.

J b id .

Communications Commission o f Kenya (20\0)Annual report financial year 2008/09, op. cit. In September 2008, 
e kom Kenya, a company co-owned by France Telecom (51% shareholding) and the Government o f Kenya (49%

73



lore careful in its infrastructure investments, as its market shrinks.""1 Hence there is need for the 

"CK. to carefully wield its licensing powers in a manner that promotes competition, but also 

uarantees the growth of the telecoms sector.""" Competition is discussed more broadly further 

elow.

.4 Interconnection and Interoperability
nterconnection, from a telecommunications perspective, refers to the physical and logical 

inking of telecommunication networks used by the same or different service licencees. This 

inking is in order to allow the users of one licencee to communicate with the users of the same
223

>r another licencee or to access services provided by another licencee.*'*’

ror example, interconnection of mobile network operator infrastructure allows subscribers of 

iafaricom to call, text, and receive calls and texts from Airtel network subscribers, 

nteroperability, on the other hand, means the ability of communication systems, units or 

:!ements to provide services and to accept services from other systems, units or forces, and to 

ise the services exchanged to enable them operate effectively together.""4

:or example, interoperability of Safaricom’s and Airtefs mobile financial service platforms 

vould allow subscribers of M-PESA to send and receive money from ZAP, respectively.

riiis section examines the interconnection and interoperability issues that the convergence of 

nobile and financial services raises, and whether the telecoms regulations have sufficiently 

addressed these issues.

ihareholding) launched its Orange Mobile brand by building the GSM 900 and 1800 MHz network to reach 3,501 
;ransccivers by end o f the financial year.

Ibid. In November 2008, Essar Telecoms, a multi-national conglomerate, also launched the “yu” brand with the 
Rollout o f GSM 900 and 1800 MHz band network to reach 1,107 transceivers by June 2009.

PricewaterhouseCoopers (2012) “Telecoms in Africa: innovative and inspiring,"Communications Review, 
h?lume 17, No. 1. PricewaterhouseCoopers, New York.

Mike Nxele and Thankom Arun (2005) “ Regulatory Impact on the Development o f  the Telecommunications 
Sector in East Africa: a case study o f Kenya,”Working Paper Series, paper No. 99,Centre on Regulation and 
Competition, Institute for Development Policy and Management, University o f  Manchester, Manchester.

Section 2 o f the Kenya Information and Communications (Interconnection and Provision o f Fixed Links, Access 
&nd Facilities) Regulations, 2010.

Section 2 o f the Kenya Information and Communications (Interconnection and Provision o f  Fixed Links, Access 
Facilities) Regulations, 2010.
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i  4.1. The rationale for regulation of interconnection and interoperability
Interconnection and inter-operability in telecommunications is justified by at least three reasons. 

First, interconnection of different telecommunications service providers is justified from a 

consumer benefit perspective, in that the bigger a communications network is, the better it is for 

a customer, or subscriber.22" This is because the customer can reach a large number of people 

without having to own two or more communication lines." Secondly, interconnection allows 

valuable network externalities to be captured, and avoids inefficient deployment of duplicative or

inefficiently-sized networks." This protects the environment, and conserves resources for other
•  • 2">8 infrastructure innovations.

Facilities sharing, which is a related concept to interconnection, in the mobile telecoms sector in 

Kenya is increasingly being exhibited by way of tower-sharing and infrastructure sharing 

arrangements. For example, in August 2011, Safaricom and Telkom Kenya announced that they 

were entering a tower-sharing deal with each other. This was in a bid to reduce capital and 

operational expenses in the competitive sector that has seen voice revenues shrink." A month 

earlier. Nokia Siemens Network (NSN) had also announced that it would start building telecoms 

infrastructure for leasing to mobile phone operators as it battles competition from Chinese firms 

Huawei and ZTE.: '°These moves have sparked a debate within the telecoms sector on whether 

the sector regulator should legislate on interconnection, infrastructure sharing and an open access 

policy.2' 1

22$
Bede Chukwudiebube Opata (2011) “Transplantation and Evolution o f  Legal Regulation o f  Interconnection 

Arrangements in The Nigerian Telecommunications Sector,"International Journal o f Communications Law and 
Pfjicy, Issue 14, Summer 2011.
27 Buckley (2003telecommunications Regulation, op. cit.

Ivan Mortimer-Schutts (2007) “The Regulatory Implications o f  Mobile and Financial Services Convergence,”op.ci/.
228

Colin Blackman and Lara Srivastava (201 ̂ Telecommunications Regulation Handbook, The World Bank, 
Washington DC, at pp. 129.

Mark Okuttah (2011) “Mobile firms enter into leaseback agreements to cut costs” Business Dailv
'^Ma i!)rhUrSday’ Aug«st 11,2011.
July27 2 0 n ttah ^  “Nokia takes on Huawei and ZTE with leasing plan” Business Daily (Nairobi)Wednesday,

asenda'f3 ^ ° ^ ste'n (2008) “ Embracing ‘Open Access' in East Africa: A common internet infrastructure policy 
The auth°P 1Uman secur*ty and economic development,"Journal o f Public and International Affairs 19, pp. 139-150. 
< z z ° : : d  that governments and incumbent telecom companies in East Africa are unmotivated to change this 
^ c lo s e d  , LCause they currently form a cartel that profits from the rent-seeking activities o f limited competition 
- N a i r o b i ^ 655- ^ee a*S0, Mark Okuttah (2013) “Telcos lock horns over sharing o f infrastructure” Business Daily 

’ ^nesday, May 22, 2013.
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Third- interconnection promotes competition in the m a rk e t. 'In  market structures where there is 

one dominant MNO new subscribers tend to prefer that significant market player (SMP) over 

other lesser players.Safaricom, which boasts a 65% market share, has benefited from this new 

subscriber pattern.2” This is because subscribers derive the benefit of connecting to a wider 

num ber of people at once.2’4 This is called the ‘'network effect,” which subsequently breeds 

m arket monopolies.2'" Hence competition is encouraged when a new entrant's customers can 

receive traffic from or originate traffic to any other user within a marketplace. Competition is 

also encouraged when a new entrant can supply network services to a wider population of
->36

custom ers than the limited number who are directly connected as its own customers."

The incentives for inter-connection often depend on the market structure. For example, in a 

startup market, where networks are small and not interconnected, competing firms have a strong 

incentive to interconnect so as to stimulate market growth." However, where the market is 

asymmetrical, with one dominant MNO, such as Safaricom, then it shall not have the incentive to 

connect with new market entrants, as interconnection shall lead to loss of dominant market 

share 238 The first mover in the market shall feel that the subsequent market entrants only want to
• ->39have a “free-ride” on the incumbent's investments."

232
'William H. Melody (1997) “ Interconnection: cornerstone o f competition,” in W. Melody (ed.)Telecom Reform: 

Principles, P o lic ie s  and Regulatory Practices, Technical University o f Denmark, Lyngby, pp. 441-450. 
r.4 ^ ° mrr>unications Commission o f Kenya (2012 )Annual report financial year 2010/11, op. cit.

Bede ChukwudiebubeOpata (2011) “Transplantation and Evolution o f Legal Regulation o f Interconnection 
angements in The Nigerian Telecommunications Sector,” /̂?. c’/V.The author notes that this might be beneficial to 

as^or 'ncumbents at the onset o f liberalisation, as they have all existing subscribers, but prohibitive o f new entry. 
van Mortimer-Schutts (2007) “The Regulatory Implications o f Mobile and Financial Services Convergence,"o/2.cit.

236
Ibid.

" Ib i d23« ‘

Scclo  ̂ e N>xele ar>d Thankom Arun (2005) “ Regulatory Impact on the Development o f the Telecommunications 
Plaversm ^3St ^ ' ca: a case study o f Kenya,"op. cit. The author notes that profit motives o f dominant market 
telecomma^ ' n confl>ct with socio-economic and development goals, hence the need for regulation o f such 
*** jVan as interconnection.
cit. See 7 mer-Schutts (-^07) “The Regulatory Implications o f Mobile and Financial Serv ices Convergence,”o/?. 
^*x'elopme S° ’ Nations Conference on Trade and Development (2012)Mobile Money fo r  Business
^tions Swĵ t ‘n !̂ e ^ QSt African Community: a comparative study o f existing platforms and regulations, United
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The right of interconnection has been reaffirmed in determinations by the CCK. These 

Interconnection Determination No. 1 o f  2010 -  Dispute Between Essar Telecom Kenya Limited 

and Air Touch Connections Limited.

It is in this context that the discourse on interconnection and inter-operability of communications 

services has shifted focus to telecoms value added services (VAS) such as mobile financial 

services networks in Kenya. Two issues stand out. First, should there be regulation of 

interconnection and interoperability of VAS such as mobile financial services, in telecoms 

services? Second, do interconnection and interoperability regulatory aspects of VAS fall within 

the jurisdiction of telecoms regulators or general competition authorities?

It is argued, for example, by the United Nations Conference on Trade and Development 

(UNCTAD), that interconnection in these mobile financial service platforms is necessary for 

fostering wider competition in the mobile telecoms and mobile financial services sub-sectors in 

East Africa.240 Therefore interconnection and interoperability in VAS is a telecoms rather than a 

general competition regulatory issue.

There is virtually no interconnection of mobile financial service platforms between Safaricom's 

M-PESA, Airtel’s ZAP, Telkom Kenya's Orange Money and Essar Telecom's Yu Cash.'41 The 

only form of interconnection is an offline form of interconnection, whereby an M-PESA account 

holder, for example, can send money to a subscriber of another Mobile Network Operator.'4' The 

other subscriber receives a Short Message Service code on his/her phone, which code he/she is 

opposed to present to an M-PESA agent. Upon presentment, the M-PESA agent gives the 

subscriber physical cash, and then deducts the e-float from the M-PESA account holder.'4 ’

uni '---------------------
Eas[ yy. Vitions Conference on Trade and Development (201T)Mobile Money fo r  Business Development in the 

Ibid ,CU>1  ̂ommunity- a comparative study o f existing platforms and regulations, op. cit.

' i  ^illiam I* lIbij ac* anc* * avneet Suri (2011) "Mobile Money: the economics o f M-Pesafop. cit.
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There are at least three levels of interconnection that can be realized in mobile financial systems 

•n Kenya: platform interconnection, agent interoperability, and customer-level inter­

operability.244 1 briefly explore them below.

2 4 2 Platform Interconnection in Mobile Financial Serv ices
platform interconnection refers to a situation whereby a mobile financial service platform such 

as M-PESA can permit the transfer of funds from an M-PESA mobile account to the mobile 

account of another service provider, e.g. ZAP, Orange Money and Yu Cash, in as much the same 

way as the two subscribers can exchange cash. The recipient of the e-float can then cash-out the 

money from his own MNO’s network of agents.24" Currently, there is no platform 

interconnection in Kenya.2460ther mobile financial service systems in other jurisdictions, such as 

South Africa's W1ZZIT. have operationalized interoperability"47

As argued above, a first mover in the mobile financial services market may feel that the 

subsequent market entrants only want to have a “free-ride" on the incumbent's investments." 

Indeed, this has been exhibited in Safariconf s un-enthusiastic response to Airtel's public calls 

for the Communications Commission of Kenya to allow other firms to connect to Safaricom's 

M-PESA platform.24t; It has also been exhibited by the allegations levied by Porting Access 

Kenya, the firm licensed by CCK to implement Mobile Number Portability (MNP), Airtel and

244
Consultative Group to Assist the Poor “ Interoperability and Related Issues in Branchless Banking: A 

framework." at www.cgap.org/gm/document-l ,9.56025/CGAP interoperability Presentation.pdf (accessed on

*lbid.

^ roPPa anc  ̂ Fsruando Curi (2012) “Mobile Money Regulation: Kenya, Ecuador and Brazil Compared." 
v* * **rsidad Catolica, Argentina. The authors note, however, that, when the system is based in the interoperability ot 
Payment5 between operators, as it is the case o f Wizzit in South Africa, new opportunities arise, but also risks 

l*ok ■ necessary the existence o f  supervising authorities. The risk here is the non-cooperation between
** j ‘" order t0 build a wide base interoperable net.
cit *°rtimer-Schutts (2007) “The Regulatory Implications o f Mobile and Financial Services Convergence,"op. 
Develu  ̂ a'S° ’ ^ n'ted Nations Conference on Trade and Development (20\2)Mobile Money fo r  Business 
Natir,„ tn(Lnt ‘n East African Community: a comparative study o f existing platforms and regulations. United 
*  Dâ idSwitzerland-
24, 2o11 (4c^am' (-011) “ State acts to fix mobile phone wars,’’£osY African Standard (Nairobi) Thursday February 
^afariCom ” ^ekruary 2011, the Managing Director o f Airtel Kenya, Mr. Renee Mezza, publicly called for 

to allow its competitors to interconnect with the M-Pesa platform.
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5̂0other competitors and consumers, against Safaricom over refusal to effect number portability."

In fact. 7 subscribers to Safariconr s telecom services sued Safaricom over delayed processing of 

their number portability requests.251

2.4.3. Agent Interoperability in Mobile Financial Services
Agent interoperability, on the other hand, refers to the ability of the subscriber of one Mobile 

Network Operator to use the agent of another provider for cash-in and cash-out services related 

to that customers account."5" Where agents are non-exclusive, it deepens financial inclusion by 

making available a vast network of agents or access points to a larger number of customers in an 

area.25' In fact, all the market players in the mobile financial service sector in Kenya, including 

the regulators, agree that a mobile financial services system requires a ubiquitous network of 

cash-in/cash-out agents, if it is to succeed."54

However, all the Mobile Network Operators in Kenya have so far restricted their agents to serve 

only transactions originating from their networks."55 Their reluctance stems from their need to 

protect their customer base, business model, and unique mobile financial service products, until 

such a time that they have recouped the high initial investment costs.256 It has been argued, for 

example, that Safaricom is acting in an anti-competitive manner by using the first mover * 46

250 Business Daily (Nairobi) TuesdayMark Okuttah (2011) “Court gags Porting Access in row with Safaricom,
May 10, 2011.

Mark Okuttah (2011) “Consumers sue Safaricom over number transfers,” Business Daily (Nairobi) Wednesday, 
May 25, 2011. In a case filed at the High Court on May 11, Alex Gakuru, Humphrey Atuti, Brian kim ani, Alice 
Njoki, Joseph Mwangi, Mwaura Dennis and Jackson Enonda sought damages for loss o f business and an order 
directing Safaricom to activate their ported numbers without hindrance. The case set the stage for class action suits 
against service providers as consumers begin to exercise their rights to reasonable quality o f  services under Article
46 of the new Constitution.

Neil Davidson and Paul Leishman The case for interoperability: Assessing the value that the interconnection of 
mobile money services would create for customers and operators,” Mobile Money fo r  the Unbanked, Annual Report, 

GSM A, London.
United Nations Conference on Trade and Development (2012) Mobile Money fo r  Business Development in the 

:°St ^fr*can Community: a comparative study o f existing platforms and regulations,” op. cit.
Brookings Institution (20\2)Mobile Financial Services and Financial Inclusion, Brookings Institution, 

Washington DC.

Ibid.
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advantage it enjoyed to tie up the supply of potential cash merchants, thereby exercising a 

monopoly and limiting competition.“"^This is by way of exclusive M-PESA agent agreements.”3*

2.4.4. Customer Level Interoperability in Mobile Financial Services

The third level of interconnection is customer level interoperability, which can be explored at 

two levels. The first scenario is where, for example, M-PESA customers can access their 

accounts through any Safaricom Subscriber Identification Module (SIM), on Safaricom's 

network. The second scenario is where customers can access accounts of different MNOs. This 

level of inter-operability has also not been operationalized in Kenya.239

The challenge for telecoms policy makers and regulators in Kenya is whether and when 

interconnection and interoperability should be regulated.”6" On the one hand, competing mobile 

financial service mechanisms lead to an increase in friction in retail payments, which in turn 

reduces the economic growth potential of mobile financial services.”61 The justification for 

regulation is that interconnection and interoperability will encourage fair competition and 

innovative market growth in the mobile telecoms sector."6” On the other hand, industry 

regulators such as the Central Bank of Kenya (CBK) caution that mandated interoperability is a 

strike at the proprietary rights of the MNOs, and that challenging those rights risks destroying the 

mobile financial services market.”61 * 260

257 Michael Tarrazi and Paul Breloff (2011) ‘'Regulating Banking Agents,” Focus Note No. 68 o f 2011, Consultative 
Group to Assist the Poor at http://www.cgap.org/gm/document-l .9,50419ZFN68.pdf (accessed on 15/8/12).

Loretta Michaels (2011) “Better than Cash: Kenya mobile money market assessment,” United States Agency for 
International Development, Washington. Agent level interoperability is particularly important, since Safaricom 
controls over 40,000 agents across the country and insists that they remain exclusive to Safaricom when it comes to 
mobile money. The number o f small businesses that are qualified and able to be successful mobile money agents is 
understandably limited, particularly in rural areas, and being able to control those points to the exclusion o f other 
players is o f concern to many in the sector.

Ibid.
260

Ibid. The author notes that according to the Government o f Kenya, it is not whether, but when, interoperability 
should be mandated by way o f regulation. The Ministry o f  Finance, for example, has commissioned a payments 
2feiStem interoperability study.

Brookings Institution (2012)Mobile Financial Services and Financial Inclusion, op. cit. See also, James 
•lodeaeau. William Hoffman, and SjoerdNikkelen (2011) “Findings from the Mobile Financial Services 

:62Ve*°Pment Report,”op. cit.
James Bilodeaeau, William Hoffman, and SjoerdNikkelen (2011) “ Findings from the Mobile Financial Services 

* * * * * *  Report,” 0/7. cit.
Mar a*anc'n§ Act Africa (2011) “CBK Rules Out Shared Infrastructure in Mobile Money,” Balancing Act Africa, 17 

a.rc  ̂ -O il at http://w\vw.balancinuact— africa.com/news/en/issue— no— 546/web— and— mobile— data/cbk" 
shared/en (accessed on 22/8/12).
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The Kenya Information and Communications (Interconnection and Provision of Fixed Links, 

Access and Facilities) Regulations 2010:Mmandate interconnection and interoperability. The 

reflations provide for the right of service providers to interconnect on, and to make use of other 

facilities providers' services and infrastructure."'0 Indeed, the right of interconnection has been 

reaffirmed in numerous determinations by the CCK. For example, in Interconnection 

Determination No. 1 o f  2010 -  Dispute Between Essar Telecom Kenya Limited and Air Touch 

Connections Limited, the Communications Commission of Kenya denied the Respondent the 

right to revoke interconnection by the Complainant into its network, since there was no valid 

reason for the revocation.

In addition, in the Ruling on the appeal by KenCell Communications Limited over 

interconnection rates for payphones in the matter between KenCell and Telkom Kenya Limited, 

dated 31st October 2001, the Commission of Kenya declared that it has jurisdiction to compel 

parties to reach interconnection agreements, by setting base interconnection rates to aid 

negotiations. These determinations show that the Communications Commission of Kenya has 

consistently promoted interconnection and interoperability in communications network facilities. 

However, none of the determinations from either the CCK or the Communications Appeals 

Tribunal have so far touched on interconnection and interoperability of telecoms VAS, such as 

mobile financial services.

Therefore, the regulation of interconnection and interoperability in communications networks 

has not resulted in the interconnection and interoperability between network VAS such as 

Safaricom's M-PESA, Airtel’s Zap, Telkom Kenya's Orange Money and Essar Telecom's Yu 

Cash.

This industry scenario persists despite calls for interconnection and interoperability of mobile 

money platforms by Airtel and Telkom Kenya. In February 2011, the then Managing Director of 

Airtel Kenya, Rene Meza, called for a seamless withdrawal mobile money transfer service, 264 265

264

265 Kenya Information and Communications Act, Cap. 411 A, Laws o f  Kenya.
The right o f interconnection has been reaffirmed in determinations by the CCK. See Interconnection 

termination No. I o f 2010 -  Dispute Between Essar Telecom Kenya Limited and Air Touch Connections Limited.
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through sharing of Safaricom's M-PESA platform.266Safaricom responded by arguing that this 

was likely to kill innovation in the money transfer industry, as subscribers may not receive 

money sent to them instantly.267 * 269 Consequently, on 22nd February 2011, Prime Minister Raila 

Odinga formed a Task Force to, among other terms of reference, examine and make 

recommendations on competition and interconnection issues in the mobile money transfer 

market in Kenyaf

In June 2011, the Task Force, comprising representatives from the Central Bank of Kenya 

(CBK), the Communications Commission of Kenya (CCK), the Prime Minister's office, and 

Mobile Network Operators (MNOs), released its report. The Task Force recommended that 

mobile firms should create a seamless mobile money transfer system regulated by the Central 

Bank of Kenya.26; However, the Task Force was categorical that Mobile Network Operators 

should not be compelled to share their respective mobile financial services cash-in/cash-out 

agents.270 * * * *

Interestingly, the CBK Governor, Prof. Njuguna Ndung'u, who was represented in the Task 

Force, later criticized the Task Force proposal.-71 While admitting that interoperability would 

help reduce costs, the governor warned that the blind adoption of infrastructure sharing would 

stifle innovation and growth in the sector.-7- He argued that mobile financial service innovations 

need to be safeguarded and their proprietary rights respected.-7. His comments on the need to 

respect proprietary rights of mobile financial services systems have since found an opportunity to 

be interrogated at the judicial level.

In December 2012, Faulu Kenya, a microfinance institution, filed a suit against Safaricom, 

accusing it of copyright infringement in the development of the virtual banking platform M-

266
David Ochami (2011) “State acts to fix mobile phone wars,”£ as / African Standard (Nairobi) Thursday February 

24,2011.
267

268
Ibid.

269 *
Mark Okuttah (2011) “Kenya: telecommunications companies tasked to set up shared cash transtei

Platform,"Business Daily (Nairobi) June 15, 2011.
IhM
balancing Act Africa (2011) “CBK Rules Out Shared Infrastructure in Mobile Money,”o/? cit.
'bid.Ibid. 

‘Ibid.
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Shwari.274 Faulu Kenya sought court orders stop Safaricom from operating M-Shwari -  a
\

partnership between the telco and Commercial Bank of Africa (CBA) -  claiming it was similar 

to Faulu’s Kopa Chapaa service operated by Airtel Kenya since 2011, after securing approvals 

from Central Bank of Kenya.27" Safaricom denied the claims saying it not only fully owns the 

product but reads ill-intentions in the allegations. It sought to clarify that M-Sfovari is a banking 

product of the Commercial Bank of Africa, and authorized as such by the Central Bank of 

Kenya.-76 The Case is yet to be resolved by the courts.

Absence of regulatory action on interconnection and interoperability of mobile financial services 

platforms, despite presence of interconnection regulations, can be attributed to the fact that CCK 

has largely surrendered regulation of mobile financial services to the CBK.-77 It argues that these 

services do not fall within its mandate, and that the role of the CCK is merely to facilitate access
• 7̂8to these services.

I argue otherwise -  that CCK has the mandate to regulate interconnection and interoperability of 

mobile finance services -  for three reasons. First, mobile financial services, ingeniously designed 

to fall outside the ambit of banking services, are essentially electronic transactions. These 

transactions fall within the jurisdiction of the Communications Commission of Kenya, as 

provided under section 83C of the Kenya Information and Communications Act.- Second, 

mobile financial services are Value Added Services (defined under the Kenya Information and * 276 * * *

Duncan Miriri & David Holmes (2012) “Safaricom faces court challenge over banking service,” Reuters 
(Nairobi) Thursday, December 13, 2012.
2,5 Ibid.
276

Mugambi Mutegi (2012) “Safaricom hits back at Faulu over M-Shwari ownership” Business Daily (Nairobi) 
Thursday, December 13, 2012.

Sultana, Rasheda (2009) “ Mobile Banking: Overview o f regulatory framework in emerging markets,” 4th 
Communication Policy Research, South Conference, Negombo, Sri Lanka, at http://ssm.com/abstract=l 554160 
(accessed on 17/6/12). The Communications Commission o f Kenya has provided, in its license to mobile network 
operators, that the primary regulator for mobile financial services offered by the licensees shall be the Central Bank 
of Kenya.

International Telecommunications Union (201 \ )Chairman's Report: 11lh Global Symposium fo r  Regulators, 
Armenia City, Colombia, 21s,-23rd September 2011, [Online] available at http://www.itu.int/ITU- 
I^£gg/Events/Seminars/GSR/GSR11/pdf/GSRl 1 Chairmanreport en.pdf (last accessed on 15/8/12).

Section 83C o f the Kenya Information and Communications Act gives the Communications Commission ot 
enya the mandate to, inter alia,develop sound frameworks to minimize the incidence o f forged electronic records 

fraud in electronic commerce and other electronic transactions.
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Communications Regulations) offered within CCK’s uniform Licensing Framework, and
 ̂ 280therefore fall under its regulatory mandate."

Third, CCK has a wide mandate to regulate competition in commercial services connected with 

telecommunications services in Kenya. This is provided by section 23(2)(b) of the Kenya 

Information and Communications Act.280 281 * * * 285 This mandate therefore extends to mobile financial 

services, because these services have been thoroughly integrated into the voice and data service 

provision. Mobile financial services are in fact used by Mobile Network Operators to 

differentiate their product from the competitors and reduce churn.-8- 1 discuss this point much 

further below.

Ben Sihanya (2000) argues that efficient regulation in the context of ICT is one which facilitates 

capital accumulation and protects proprietary rights such as intellectual property (IP). It also 

ensures that investors recoup their investments, while protecting and serving public interest.-" 

This is a complex balancing act. There is need for special regulation of interconnection, because 

general competition laws are not adequate to regulate complex telecoms interconnection
284issues.

However, the challenge is on how to balance the access and interconnection rights of MNOs on 

one side, and the need to incentivize market incumbents to invest in innovation. The incentives 

should assure MNOs that interconnection regulations will not force them to allow new market 

entrants access to their networks without those entrants bearing any risks or costs involved. 1 his 

calls for a robust technology transfer and licensing framework for the converged telecoms 

sector.28'' They should also assure Mobile Network Operators that interconnection will not be

280
^  Section 2 o f the Kenya Information and Communications Regulations, 2001.

Section 23(2)(b) o f the Kenya Information and Communications Act provides that the Commission shall 
roaintain and promote effective competition between persons engaged in commercial activities connected with 

telecommunication services in Kenya in order to ensure efficiency and economy in the provision o f such services 
and to promote research and development in relation thereto” .
: r ^ rookings Institution (20\2)Mobile Financial Services and Financial Inclusion, Op. cit.

Ben Sihanya (2000) “ Infotainment and Cyber Law in Africa: regulatory benchmarks for the third Millennium." 
°P- cit-
285 ^  H. Melody (1997) “ Interconnection: cornerstone o f competition,”o/?. cit.

^ee generally, Ben Sihanya (2005) “Technology transfer in the development process in Kenya: issues in 
regulation and competition law,” LLM research paper for the University o f Warwick. See also, Ben Sihanya &Osita
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mandated before the incumbents recoup their investments. Luckily, the nature of the 

conversation started by the Central Bank of Kenya seems to appreciate these important issues.286

2.5 Competition

Competition has become an important feature in the telecommunications market in Kenya and 

globally. This is especially after the accession by Kenya and many other countries to the World 

Trade Organization (WTO) Basic Telecommunications Agreement of 1987, committing to 

market access." This is primarily because of the benefits accruing to consumers. Competition 

pushes telecoms service providers to be efficient, innovative and customer focused in order to 

thrive and survive in the market. Effects ot competition include lower prices, higher
-)OQ

productivity, increased innovation in services, and greater connectivity."

The overall aim of the Communication Commission of Kenya’s competition policy is to achieve 

sustainable competition. This is where competition occurs on a level playing field and consumers 

and operators are not subject to anti-competitive practices." Some of these practices include 

predatory pricing, margin squeeze, discriminatory pricing, product bundling (linked sales), 

exclusive dealing arrangements, cross-subsidy, control of essential intellectual property, and 

information sharing."g|

Ogbu (2003) On technology transfer: TRIPS leaves Africa in the cold study under African Technology Policy 
Studies Network (ATPS) Technology Brief (Nairobi) (December 2003).
,g7 Balancing Act Africa (2011) “CBK Rules Out Shared Infrastructure in Mobile Money,"op cit.

Ben Sihanya (2000) “ Infotainment and Cyber Law in Africa: regulatory benchmarks for the third Millennium,” 
°P‘ c,/- The WTO’s instruments such as Articles II and III o f the Trade Related Investment Measures (TRIMs) and 
|be Trade Related Aspects o f Intellectual Property and Services (TRIPS) emphasize that cyberspace and 
infotainment business ought to be liberalized.
:*!bid.
, Muriuki Mureithi (2001) “ Evolution o f  telecommunications policy reforms in East Africa: Setting new policy 
strategies to anchor benefits o f policy reforms,” The SouthernAfrican Journal o f Information and Communication, 

SUe No. 3. The author notes that when the East African governments took note o f the benefits and effects of 
competition on telecommunications markets, there was a deliberate policy for a gradual rather than sudden 
^ ra liz a tio n  o f  the telecoms markets.

See sec tion  23 and section 84Q o f the Kenya Information and Communications Act.
ectl0n 84S o f the Kenya Information and Communications Act lists down conduct that is deemed to be anti- 

°mPetitive under the A ct.'
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The nature of competition in the mobile financial services sector in Kenya has increasingly come 

under debate." ‘ T his is especially with the licensing of two additional MNOs - Orange Telkom 

and Essar Telecom -  into the Safaricom-Airtel duopoly." As at March 2012, Safaricom, being 

the first mover in both the voice and mobile financial services market, accounted for close to 15 

million of the 19 million mobile money transfer subscribers in all networks in Kenya.294

Competition in the telecoms sector is regulated by two major pieces of legislation. The main
• • OQs , .

statute is the Competition Act," which establishes and mandates the Competition Authority to 

regulate competition generally, in the economy. The Kenya Information and Communications 

Act also establishes the Communications Commission of Kenya, and gives it regulatory powers 

over competition in the ICT sector."46

The convergence of mobile telecoms and financial services has created new challenges to the 

regulatory framework for competition in telecoms in Kenya. This is because mobile financial 

services have been integrated into the mainstream telecoms services, and have changed the 

traditional business model of MNOs." These challenges include interconnection, exclusive 

dealing agreements, cross-subsidy, number portability, product bundling, and mergers and 

acquisitions. While some of these challenges have been discussed separately in this paper, they 

are briefly discussed below.

2.5.1 Interconnection and interoperability of mobile financial service platforms
As discussed in the previous section, interconnection and interoperability are essential for 

promoting fair and sustainable competition in markets where there is a dominant market

Muriuki Mureithi (2011) “State o f Competition in Mobile Telephony: mobile money transfer (MMT) services in 
°ya in The State o f Competition Report: mobile money transfer, agricultural bulk storage and milling, and the 

sectors in Kenya, IEA Research Paper Series No. 1/2011,Institute o f Economic Affairs, Nairobi, 
dlen Nyambura Mwaura (2010) “Kenya Telecom Price War Bad for Sector: government official,"Reuters

*CCa’ Thursday September 9, 2010.
2»s aricom Limited (2012) Annual Report and Group Accounts fo r  the Year Ended March 20/2 , op. cit.
**> „ct N°- 12 o f 2010, Laws o f Kenya.
lnf ee Actions 23, and 84R o f the Kenya Information and Communications Act, and section 4 o f the Kenya 

atl° n anc* * Communications (Fair Competition and Equality O f Treatment) Regulations, 2010.
KenUriUk' Mureithi (2011) “State o f Competition in Mobile Telephony: mobile money transfer (MMT) services in 

l  yaV  cit.
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layer.298 Where the market players have not interconnected voluntarily, competition regulations 

should provide a framework for compelling interconnection and interoperability."4 * In absence of 

competition regulations encouraging or mandating interconnection, the network effect will result 

in increasing market share for Safaricom and Airtel. the bigger market players/00

Hence, as argued above, there is need for the CCK to make use of the Kenya Information and 

Communications Act (Fair Competition and Equality of Treatment) Regulations 2010, to 

regulate competition in such networked economies.’* 01 * * It should also make use of the Kenya 

Information and Communications Act (Interconnection and Provision of Fixed Links, Access 

and Facilities) Regulations 2010, to mandate interconnection and interoperability of mobile 

finance systems, platforms and agents. This will promote fair and sustainable competition in the 

mobile financial services sector. ’""

2.5.2 Exclusive dealing agreements
Telecommunications providers can use exclusive dealing agreements of various kinds to unfairly 

disadvantage competitors/0’ In mobile financial services, these agreements include agency 

agreements between Mobile Network Operators and financial services agents, and also other 

institutions such as banks/04 * This is because, much like telecoms networks, agent payment 

networks are the essence of connectivity in mobile service provision.305 Hence network 

externalities also apply to mobile financial service payment networks/06

298 o
bee section 2.4 above. See also, World Bank (2012) Information and Communications fo r  Development 2012: 

maximizing mobile, The World Bank, Washington DC.
See section 2.4.1 above. See also, Brookings Institution (2012)Mobile Financial Services and Financial 

delusion, op. cit.
George Houpis and James Beilis (2007)“The Regulatory Implications o f Mobile and Financial Services

Convergence.'V cit.
I f ^ Ce sect‘ons 23, and 84R o f  the Kenya Information and Communications Act, and section 4 o f the Kenya 

nnation and Communications (Fair Competition And Equality O f Treatment) Regulations, 2010. 
nited Nations Conference on Trade and Development (2012)Mobile Money fo r  Business Development in the

^John fT*” ^ ommun‘ty : a comparative study o f existing platforms and regulations, op. cit
3f>» uckley (2003)Telecommunications Regulation, op. cit.

w -^  ^ ' chaels (2011) “ Better than Cash: Kenya mobile money market assessment,” op. cit.
° h ^ e'n and Colin Mayer (2011) “Mobile Baking and Financial Inclusion: the regulatory lessons," Policy 

''7^ J C ^  or^ing Paper 5664, The World Bank, Washington DC.
°ne t^al le authors argue that a money transfer service that services only two small villages is o f lesser interest than 
l°wer Unjj°nnects rnaj ° r towns and villages. They contend that tt may also be possible that a larger network has 
s o n ^  LOst Per service provided. Both network effects on value and cost o f service mean that networks have to 

e naturally monopoly characteristics.
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Currently, all Mobile Network Operators in Kenya practice agent exclusivity with their cash 

jn/cash out agents.’"7 However, partnerships between Mobile Network Operators and banks do 

not seem to be restricted or exclusive.,1)<S The government, through the Prime Minister’s Task 

Force, has stated its reluctance to regulate exclusive agency agreements.’"" However, 

Safaricom's competitors, especially Airtel. and other international organizations with interest in 

the financial services for the poor, such as the United States Agency for International 

Development (USAID), and United Nations Conference on Trade and Development (UNCTAD) 

have argued that the practice of MNOs restricting their cash-in/cash-out money transfer agents 

from offering similar services for competitors, is anti-competitive.’1"

A potential area of CCK's interest would be regulation of agency agreements between Mobile 

Network Operators. This would be by banning or regulating exclusivity of service, agency or 

partnerships between the mobile financial service stakeholders. This would help increase 

competition between the market players, and foster productivity and innovation in mobile 

financial services.

2.5.3 Cross-subsidy, service bundling and predatory pricing:
The rapid growth of mobile financial services in Kenya has thoroughly transformed the business 

models of Kenyan MNOs. ' 11 The provision of converged mobile and financial services can be 

used, especially by dominant market players such as Safaricom, to bring down churn rates.’1" 

This can be done by a combination of cross-subsidy, service bundling and tariff fixing practices.

Cross-subsidizing in this context refers to where an MNO that is profitable as a whole uses 

profits from its mobile financial services to offset predatory pricing losses from its voice

307

509

James Bilodeaeau, William Hoffman, Sjoerd Nikkelen (2011) “The Seven Pillars o f  Mobile Financial Services 
evelopment,”op. cit. This helps them provide an experience that inspires trust. See Michael Klein and Colin Mayer 

'os "Mobile Baking and Financial Inclusion: the regulatory lessons,”op. cit. 
ibid.

Mark Okuttah (2011) “Kenya: telecommunications companies tasked to set up shared cash transfer platform,”o/?. 

J|o o
iee Loretta Michaels (2011) “ Better than Cash: Kenya mobile money market assessment,” op. cit. The author 

^ erscores the role o f  the limited cash agents in rural areas, currently monopolized by Safaricom. See also, United 
£.ail°ns Conference on Trade and Development (201T)Mobile Money fo r  Business Development in the East African 
immunity.- a comparative study o f existing platforms and regulations, op. cit.
v Ur'uki Mureithi (2011) “State o f Competition in Mobile Telephony: mobile money transfer (MMT) services in 

3l2B̂a °?' c,/'
r°okings Institution (2012) “Mobile Financial Services and Financial Inclusion,”op. cit.
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telephony business segment.1' 1 Conversely, the MNO can offer bundled mobile financial 

services at very low or no costs, as a means of tying down their voice subscribers. While these 

figures do not necessarily betray the practice of cross-subsidizing, Safaricom’s financial results 

released in May 2011 are indicative of the role of mobile financial services in revenue growth.1'4

While its voice revenue growth was almost flat at Kshs. 63.5 billion compared to Kshs. 63.4 

billion in 2010, Safaricom’s overall revenue increased by 12.9% year over year to Kshs. 94.83 

billion.3'3 This was because of the voice revenue reduction offset by growth in the fixed/mobile 

data and M-PESA growth. It is instructive to note that the reduction in voice revenue was 

precipitated by the reduction of Mobile Termination Rates (MTR) at the behest of CCK.1'7

Service bundling, on the other hand, refers to the combination of services or products by a 

Mobile Network Operator.lls An example is where a subscriber for Safaricom’s mobile 

telecommunications services is automatically offered a Subscriber Identification Module (SIM)- 

based M-PESA account. All Mobile Network Operators in Kenya have bundled their voice 

services with mobile financial services.1'1' Service bundling therefore makes it easier and 

possible for a mobile financial services provider to practise predatory pricing, and subsidize 

his/her losses from the former's profits.

In fact, industry analysts have suggested that, despite number portability, the only reason why 

Safaricom mobile service subscribers have not moved to other cheaper MNOs with better 

Quality of Service, such as Airtel, is because the M-PESA service is bundled with Safaricom's 

voice and other date services.1-0

313
A large company with horizontal or vertical integration may be profitable as a whole while having less profitable 

and even loss-making products in its portfolio. Where this takes place, cross-subsidy is said to exist, where the 
Profits on some items pay for the costs o f others. See John Buckley (2003)Teleconimunications Regulation, op. cit.

3ISSafaricom Limited (2011) Annual Report and Group Accounts fo r  the Year Ended March 2011, op. cit.
316

Ibid.

317
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Aaron Thuo and Charles Kihungi (2011) “ Mobile Termination (MTR) Mobile Number Portability (MNP) anc 

„ jst of Internet in Kenya as at July 2011,” Consumer Federation o f  Kenya (COFEK) Nairobi.
J ohn Buckley (2003)Telecornmunications Regidation, op. cit.
3,0 Michael Klein and Colin Mayer (2011) “Mobile Baking and Financial Inclusion: the regulatory lessons fo p . cit. 

Aaron Thuo and Charles Kihungi (2011) “ Mobile Termination (MTR) Mobile Number Portability (MNP) anc 
0st ° f  Internet in Kenya as at July 20112'op. cit.
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Mobile Network Operators in Kenya are increasingly innovating and creating converged 

services.321 This includes various partnerships with financial and non-financial institutions, such 

as Safaricom’s M-Shwari, and Airtel’s KopaKopa }22TherQ  is need to regulate cross-subsidizing, 

service bundling and predatory pricing, so as to promote fair competition in the Kenyan 

market.323 This is critical for the mobile financial services market.’"4 As mentioned earlier, 

IVlNOs, by virtue of providing a Subscriber Identification Module (SIM)-based mobile money 

platform, and by preventing interconnection and interoperability of the platforms, practice 

service bundling.’"" This presents an opportunity for cross-subsidizing and predatory pricing. 

Fortunately, telecoms regulations have attempted to regulate the said practices.

Section 10 of the Kenya Information and Communications Act(Fair Competition and Equality of 

Treatment) Regulations, 2010, requires MNOs to maintain separate books of account for each 

service as may be prescribed by the CCK from time to time. '"'1 It also prohibits the MNOs from 

cross-subsidizing the prices for any service they offer in the market with revenue from the sale of 

communication systems and services.’27 This is a sufficient safeguard against cross-subsidy. In 

addition, the Kenya Information and Communications Act Tariff Regulations 2010 also 

empower the CCK to regulate tariffs set by MNOs, to prevent tariff charges that may distort 

competition, for example predatory pricing. ':s

The CCK Competition Guidelines, 2011, address service bundling as “tying.” Clause 5.4.2.5 of 

the Guidelines provides as follows:

“A dominant licencee must not require a customer to purchase any other service or equipment as 
a condition for purchasing a specific communication service. In addition, a dominant licencee 
may abuse its dominant position where it requires a customer that purchases a communication

321
Humphrey Liloba (2012) “ Kenya’s mobile money transfers continue to grow "East African Business Week 

(Nairobi) Saturday, 14 July 2012.
David Mugwe and Mark Okuttah (2012) “ Mobile money transfers reach Shs. 1 trillion as banks, telcos link up” 

usiness Daily (Nairobi)Thursday November 12, 2012. According to the report, data from the Central Bank of 
i n t 3 Ŝ 0ws ^ a t  Sh 1.117 trillion changed hands through mobile phone money transfers helped largely by increased 
3:3 / * *ace between commercial banks and the cash remittance services o f mobile telephone services firms. 
iUlbid^a tI ^*e'n an^ Colin Mayer (2011) “M obile Baking and Financial Inclusion: the regulatory lessons,” op. cit.

*6 ^ e,Sections 2.4 and 2.5.2 above.
data ° i ^ etwork Operators separately report the revenues for their various business segments, including voice,

m°hile financial services. See Safaricom Limited (2012) Annual Report and Group Accounts fo r  the Year 
3?7 ea March ~>o; i  __

See

arch 2012, op. cit.

Action 4(3) o f the Kenya Information and Communications Act Tariff Regulations 2010.
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service that is not subject to effective competition to purchase other services or equipment, 
especially if those services or equipment are subject to a greater degree of competition. Such 
requirements, even if offered as an option, may foreclosure competition in a significant portion of 
an otherwise competitive market.”329

However, the CCK has not used these provisions to address service bundling of mobile financial 

services.330 The general and specific competition laws that govern telecommunications can also 

be used to regulate bundling, where it is used as an anti-competitive practice.” 1 This means that 

the CCK should give the said provisions purposive interpretation over service bundling, or enact 

specific legislation touching on service bundling for converged services or even mobile financial 

services. Alternatively, the CCK could cooperate with general competition regulators such as the
• 330

Competition Authority, in effectively regulating competition in mobile financial services.

2.5.4 Mobile Number Portability
This is a network feature that enables consumers to retain their telephone numbers whenever 

they decide to change service providers.” ’ln the absence of Mobile Number Portability, 

subscribers have to give up their number and must adopt a new one when they switch mobile 

network operators.” 4 As a result, subscribers face switching costs associated with informing 

people about changing their number, printing new business cards, missing valuable calls from

329
Communications Commission o f  Kenya (2011 )Competition Guidelines, at 

htt£^'ww.cck.pQ ke/links/consultations/eurrent consultations/Competition Guidelines.pdf (accessed on 27/8/12).
The Central Bank o f Kenya, the primary regulator o f mobile financial services in Kenya, sees mobile financial 

service unbundling as a strike at the proprietary rights o f the respective mobile network operators. Balancing Act 
Africa (2011) “CBK rules out shared infrastructure in mobile money,”0/2 cit.

Section 21(1) and (3)(e) (g) and (i) o f the Competition Act provides wide definitions o f restrictive trade practices 
a include service bundling, predatory pricing, and cross-subsidizing, which are banned under the Act, unless 

exempted under section 25 o f the Act. The Competition authority can use this provision to regulate competition in 
mobile financial service sector.

M ^4'tcbell (1997) “Converging Communications, Fragmented Regulation and Consumer Needs," in W.
I  ^ T e le c o m  Reform: Principles, Policies and Regulatory Practices, 441-450. I discuss regulatory

goperaira| ,0n more broadly later in Chapter three.
M obi^veAbdram°n, ^iam iyu andOmenogo Veronica Mejabi (2013) “ Evaluation o f Subscriber Attitude to 
Scjen UlT*ber Portability Implementation in Nigeria” Journal o f Emerging Trends in Computing and Information

V' |

Guide| °  ^ April 2013. See also, Communications Commission o f  Kenya (2011 procedures and
nes for the Provision o f Mobile Number Portability Services in Kenya, at 

^T rg j^y^ck^ake/licensinp numbering downloads/Procedures and Guidelines.pdf (accessed on 25/8/12).
^ a'nuddin. D.Baswaraj, and SareddyDeepthi (2012) “ Mobile Number Portability In India” 

0 OUrnal o f Advances in Computing and Information Technology, July 2012.

91



people that do not have the new number, e tc .'"  This explains Kenyans' peculiar habits of 

ovvnine multiple Subscriber Identification Modules (SIMs) and handsets."6

Mobile Number Portability (MNP) enhances consumer convenience and promotes competition in 

the telecommunications sector, as churn rates go up ."7 CCK-regulated MNP was introduced in 

Kenya in 2011, as a way of leveling the playing field for new entrants in the mobile 

telecommunications market. "'However, the process of MNP implementation was mired by 

accusations between Porting Access and Airtel, on the one hand, and Safaricom, on the other 

hand, accusing each other of sabotaging the process."'' In addition, Mobile Number Portability 

emerged as a consumer rights issue, as Safaricom was sued by seven of its network subscribers, 

for delaying their number migration to another network. ’4"

So how has the emergence of mobile financial services affected the MNP aspect of competition? 

There is evidence that despite the initial overwhelming support by mobile services subscribers 

for MNP, the porting process lost impetus.,4lThis occurred when subscribers realized that 

portability meant that they would have to lose their mobile money transfer services facilities 

provided by their original MNO.

ibid.
Amv Wesolowski, Nathan Eagle, Abdisalan M. Noor, Robert W. Snow, and Caroline O. Buckee (2012) 

Heterogeneous Mobile Phone Ownership and Usage Patterns in Kenya," PLoS ONE 7(4)\ e35319. 
doi: 10.1371/journal. pone.0035319 at http://www.plosone.Org/article/info:doi/10.1371 /journal, pone.0035319
(accessed on 17/6/13).

World Bank (2012)Information and Communications fo r  Development 2012: maximizing mobile, op. cit. Mobile 
|>etWQrk subscribers or users do not care about the mobile network brand but instead whether it has the fastest speed, 

st coverage, cheapest prices, highest quality, or biggest subsidy for popular handsets. Prepaid users, in particular,
*  H^le brand loyalty, with high rates o f churn in markets where mobile number portability is a regulatory 

obligation. '■>38 p
p °mmunications Commission o f  Kenya (2011 procedures and Guidelines for the Provision o f  Mobile Number 
R • Services in Kenya,op. cit. Section 6(e) o f  the Kenya Information and Communication (Numbering) 

Su ation^ 2010, provides that the CCK’s numbering and address plan may set out rules which may include the 
1 n> ot assigned numbers and addresses.

^Marlr (20* * 1) “Court gags Porting Access in row with Safaricom," op. cit.
on ^  kuttah (2011) “Consumers sue Safaricom over number transfers,” op. cit. In a case filed at the High Court 
JaAson f *’ A*CX ^ a^uru’ Humphrey Atuti, Brian Kimani, Alice Njoki, Joseph Mwangi, Mwaura Dennis and 
numK„ nonda sought damages for loss o f business and an order directing Safaricom to activate their ported 
141 Aaro Wlthout hindrance.
C°slof ̂  lhuo and Charles Kihungi (2011) “ Mobile Termination (MTR) Mobile Number Portability (MNP) and 
^'Ibid nternet in Kenya as at July 2011 fo p . cit.
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This means that despite the mandatory institution of mobile number portability in the Kenyan 

mobile telecoms sector, its benefits cannot be realized unless interconnection and interoperability 

0f mobile money transfer services is operationalized.'4. Therefore, there is need for 

interconnection to be mandated or encouraged, which will further spur competition, innovation 

and creativity in the mobile financial services sub-sector.

2.6 Universal Access and Service
From a telecommunications perspective, universal access and service refer to the objectives and 

policies that a government implements to ensure that all its citizens have access to the benefits of 

modem communications infrastructure and services.'44 This access should be regardless of 

region or location, socio-economic status, ethnicity, gender, disability, or any other factor. 

Articles 10 and 38 of the Constitution of Kenya 2010, for example, provides benchmarks for 

service delivery in Kenya'4'

The Kenya Information and Communications Act Universal Access and Service Regulations, 

2010, define universal service as “access of one hundred percent by a designated population that 

is reasonably able to privately subscribe to and use particular communication systems and 

services of a specified quality on an individual, household or institutional basis including, among 

others, to the provision of public voice telephony, Internet access, or other services by which 

people access efficient, affordable and modern communications systems and services.'"46

I he regulations also define Universal Access as access of one hundred percent by a designated 

Population that can obtain, at the minimum, public access to quality and affordable 

communication systems and services. 47

|nter|iernat'ona* telecommunications Union (2012) “ Universal Access and Service,” in ICT Regulation Toolkit, 
^ ^elecoomunications Union. Geneva at www.ictregulationtoolkit.org (accessed on 8/8/12).
Kcn\a w ,c,e ar|d 38 o f the Constitution o f Kenya also provide constitutional parameters for service delivery in 
Article 3g ' C '^rt'c*e 10 requires that government laws and policies should take into account equality and equity, 
Kabul v/ r.c<̂ uires that government policies and programmes should be based on non-discrimination. See John 

Action ^  ^  ^ O ^ers  v. Kenya National Examination Council & 2 Others [2011] Eklr. 
h>id. *" ° *le Kenya Information and Communication (Universal Access and Service) Regulations.
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jniversal Service and universal access to telecommunications are distinct. Universal service 

efers to service at the individual or household level, for example, a mobile phone in each 

orne 348 Universal access, on the other hand, refers to a publicly shared level of service, for 

xample, community or “simu-ya-jamii” payphones in Kenya.349

n the context of Kenya, CCK’s vision of Universal Access is:

“quality communication services that are accessible, available, and affordable and that 
lead to enhanced and sustainable rural communications development”.00

phe corresponding mission statement is:

“to provide an enabling environment and intervention for the development and 
implementation of communication infrastructure and services in rural and under-served 
areas”.331

With the growing evidence that information and communication technologies drive economic 

growth, the debate on universal access and service policies is shifting from access to basic voice 

services toward national broadband coverage.0 " It is also shifting to secondary aspects of 

telecoms such as converged services.0 ’

2.6.1. The rationale for regulation of universal access and service
The rationale for universal access and service policies in telecommunications are at least three- 

told. First, telecommunications, and ICT generally, are social and economic enablers. They are 

increasingly used in all sectors of the Kenyan economy ’31 and have become critical for social, 

economic and political inclusion.’33 The Kenyan government, through its various long-term and * 3

Ug
Colin Blackman and Lara Srivastava (20\0)Teleconwnmications Regulation Handbook, The World Bank,

Washington DC.- Tk
e concept "simu-ya-jamir is a Swahili phrase for community phones.350

Comm, nnications Commission o f Kenya, “ Final Report: Universal access strategic plan and implementation 
lnes’ [online] available at http://www.cck.go.ke/services/universal access/downloads/FinalU Areport.pdf (last 

on 20/8/12).

J5:W0ritrip ,/• rL^ an^ (2009) Information and Communications for Development 2009: Extending reach and increasing 
^Ibirt C Bank, Washington DC.
3*Gata

3antes (2009) “Growth and Improvement o f  Information Communication Technology in Kenya,"op. cit.
^ e ln n  '*°deaeau, William Hoffman, and Sjoerd Nikkelen (2011) “ Findings from the Mobile Financial Services 

eloPment Report,“op. cit.
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short term development plans such as the Kenya Vision 2030. and its Medium Term Plan (2008- 

, 0i2). respectively, has endeavored to transform the agricultural economy into a knowledge

economy 

growth. '

356 The ICT sector has therefor been earmarked as a significant engine of economic

Second, market forces cannot eliminate the market gaps left by suppliers of telecommunications 

services.358 This is because, despite liberalization and reform in the telecoms sector in Kenya, 

service providers still face challenging market conditions. These include rugged geographic 

terrain, poor infrastructure, low population densities, and poverty.359

Third, the supply and demand forces in telecommunications increases the importance of 

universal access and services. The more ICT are used, the more there is a dependence upon 

them, which in turn makes it more essential that all Kenyan citizens have access to ICT.1''Recent 

e-government initiatives, business-to-business (B2B), business-to-person (B2P) and person-to- 

pevson (P2P) ICT networks have ingrained the use of ICT in day-to-day lives of majority of 

Kenyans/61 The emergence of mobile telephony in Kenya, and the subsequent emergence of 

converged services such as mobile financial services, for example, has made access to a mobile 

phone in both urban and rural areas an important socio-economic goal for Kenyans/6-

Regulators and policy makers in many jurisdictions have acknowledged that services to be 

included in the scope of universal access and service will change as technology and society 

change.1'”  For example, in 2002, the European Union (EU) included such a requirement in the

kenya (2001)Kenya Vision 2030: a globally competitive and prosperous Kenya, Government Printer.

5 *
W ashi^ Blackman and Lara Srivastava (2010telecommunications Regulation Handbook, The World Bank.

l-SUrcu Hpi and Godfrey Muhatia (2005) ' ‘Universal Access: the Kenyan experience,” in Florence Etta and 
er T ds.,)  At the Crossroads: ICT Policy Making in East Africa, East Africa Educational Publishers, 

pp. 84-99.

Oatana^k0*011*1-0 an<̂  ^ ara Srivastava (20\0)Telecommunications Regulation Handbook, op. cit.
** Amv r Ukl U009) “Growth and Improvement o f Information Communication Technology in Kenya,"op. cit. 
"Heterooe CS0*0VVŜ '’ Nathan Eagle, Abdisalan M. Noor, Robert W. Snow, and Caroline O. Buckee (2012) 
<5̂ '0)A.V; CT  M°bile Phone Ownership and Usage Patterns in Kenya,” op. cit. See also, Timothy Waema, et al 

f  a *~T Sector Performance Review 2009/2010: Towards Evidence-based ICT Policy and Regulation.op.

Colin Black,man and Lara Srivastava (2010)Telecommunications Regulation Handbook, op. cit.
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gU Universal Service Directive. It stated that the scope of universal service (US) obligations 

should be reviewed every three years, taking into account social, commercial and technological 

conditions.364 It also required that, in order to be included in the scope of a universal access and 

service policy, a service has to satisfy two tests. First, it must be essential for social inclusion. 

Second, normal commercial forces must not be able to make the service available for a ll/6'

jt js in this context that the introduction of mobile financial services by Mobile Network 

Operators has focused attention on whether Kenya’s universal access and services regulations 

adequately address convergence issues.366 How has the provision of mobile financial services by 

Mobile Network Operators affected the use of mobile telecommunications in Kenya?’'17 

Consequently, how does this affect universal access and service obligations of Mobile Network 

Operators?368

The KICA Universal Access and Service Regulations1'1’' define universal access and service to 

include “communication systems and services”. Based on the CCK's interpretation of the Act 

and the regulations, this definition leaves out other value-added services offered by 

telecommunication providers, such as mobile financial services.’70 The CCK has interpreted 

these regulations to mean that universal access and service requirements do not apply to mobile 

financial services of MNOs, and that these services fall within the ambit of the Central Bank of 

Kenya.371

364
Mira Burri Nenova (2007) “The New Concept o f Universal Service in a Digital Networked Communications 

Environment." f/S: A Journal o f Law and Policy fo r  the Information Society, Volume 3, Issue 1, pp. 11-145.
See Directive 2002/22/EC of the European Parliament and o f the Council o f 7 March 2002 on universal service 
users rights relating to electronic communications networks and services (Universal Service Directive) [online] 

available at http://eur-lex.europa.eu/LexUri Serv/LexUriServ.do?uri=QJ:L:2002:108:0051:0051 :EN:PDF (last 
accessed on 27/8/12).
^ nnco Calandro, and Mpho Moyo (2010) “ Is the Universal Access Fund in Africa Creating an Enabling 

‘ronnient tor ICT Infrastructure Investment in Rural and Perceived Uneconomic Areas?” Policy Brief No. 1, 
w ,(̂ T Africa, Cape Town.

T rw ^  ^ ressec  ̂these issues earlier in Section 1.3 o f Chapter 1.
suSgests (2010) “ Mobile banking, mobile money and telecommunication regulations,” op. cit. The author
horn the Jt e‘money/banking services, for instance, would require 3-G services, this could become a barrier 
^K eny ^fr ~̂ ect' ve universal access to this type o f service. 

a n orrnation and Communications Act, Cap 411 A.
Arntenjatlona' I elecommunications Union (2011 )Chair man's Report: 11th Global Symposium fo r  Regulators, 

Interview*1’ ^ °^orn^ia, 21st-23rJ September 2011, op. cit.
Nairobi '  Vklt̂ 1 ^aPheth Odhiambo, Legal Officer, Communications Commission o f Kenya, 2,ui March 2012,
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The CCK’s position can be disputed on two grounds. First, as supported by the EU Universal 

Service Directive inclusion test above, mobile Financial services, especially mobile money 

transfer, are bundled services (with the voice and data telecoms services) that have become very 

jjnportant for social and economic inclusion in Kenya.’7' The rapid growth and penetration of 

mobile telephony in Kenya (currently at 74%)’74shows the importance of mobile communication 

in the country.

In addition, the consequent integration of converged mobile and financial services (whose 

subscribers number almost half the Kenyan population)^ in daily social and economic life, have 

made mobile financial services integral for individual and communal socio-economic 

development in Kenya.’7'’ Flence, applying the EU Universal Service Directive criteria for 

revising the scope of universal access and service, mobile financial services would be rational 

inclusions into services under Universal Access and Service policies in Kenya.

Second, the money transfer systems are ingeniously designed to remove them from the ambit of 

banking business, and to keep them under communications services. This has been done 

through the creation of electronic money, or e-float, which is a unit equivalent of money 

deposited, transferred or withdrawn. ’78 The CBK and the CCK are in consensus on this point/79 

Hence mobile financial services, essentially being electronic transactions, fall within the CCK’s 

universal access and service obligations/80

372,

/-March

_ Colin Blackman and Lara Srivastava (2010telecommunications Regulation Handbook, op. cit.
dunge Kiiti and Jane Mutinda (2011) “ Mobile Money Services and Poverty Reduction: a study o f women's 

p ° uPs ‘n rural eastern Kenya,” op. cit. See also, See also, James Bilodeaeau, William Hoffman, Sjoerd Nikkelen 
A . ' findings from the Mobile Financial Services Development Report,”o/?. cit.

ommunications Commission o f  Kenya (2012) “Quarterly Sector Statistics Report, 3rJ Quarter, January- 
/ /1 - 0 1 2 ,” op. cit.
„ ‘bid.\ |
err., U -^e k*'1' ar,d Jane Mutinda (2011) “ Mobile Money Services and Poverty Reduction: a study o f women’s
^ '""■ raleas'em  Kenya," 0p.d/.
fn ab l^  ^ Scussec* this earlier in section 1.2.3.1 in Chapter 1. See also, Alliance for Financial Inclusion. (2010). 

^ichaelsfp'0^ 6 ^ oney Transfer: The Central Bank o f Kenya’s Treatment o f M-PESA.” op. cit.See also, Loretta 
‘ Allian - * ^ etter than Cash: Kenya mobile money market assessment,” op. cit.

^ m e n ^ o f ^ 1" * |nanc'a* Inclusion. (2010) “ Enabling Mobile Money Transfer: The Central Bank o f  Kenya's

Sect
,Qn 8j C o f the Kenya Information and Communications Act, Cap 411 A.
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prom this perspective, there are a number of universal access and service concerns that are raised 

by the provision o f mobile financial services in Kenya. These are the extent of mobile network 

operator agent network coverage, provision of technology-agnostic services, design of user- 

friendly interfaces, and interconnection and interoperability. These are discussed below.

2 5 2 Extent of MNO agent network coverage

The key point of contact between mobile financial service consumers and MNOs is the network 

of cash in/cash out agents. Mobile financial services are essential telecommunications value- 

added services, especially for the financially excluded in the rural areas. “ However, the mobile 

financial service agent network has followed the familiar pattern of densely populated areas in 

Kenya.383 To this extent, one of the Universal Access and Service obligations for Mobile 

Network Operators providing mobile financial services should be progressive expansion and 

servicing of mobile financial service networks to rural areas.

2.6.3 Provision of technology-agnostic mobile financial services
Aside from extensive agent network coverage, another cornerstone for access to mobile financial 

services, especially for the poor, is the mobile phone device. The service platform for mobile 

financial services is essentially Subscriber Identification Module (SIM)-based.'s4 However, other 

systems such as in the case of the Philippines are based on Short Message Service (SMS) traffic, 

or USSD protocols.385 For the mainstream SIM-based systems, it is important to ensure that both 

'die rich and poor, and also technologically literate and illiterate people, can access mobile 

hnancial services from any kind of mobile telephone device, including the most basic handset.’86

Michads 1) “ Better than Cash: Kenya mobile money market assessment,” op. cit.
‘trounc^ anc* ^ane Mutinda (2011) “ Mobile Money Services and Poverty Reduction: a study o f wom en's

”  Samm̂ 1 T * ?  Kenya’” °P' ciL
have met h rU' at™ ^ oc^dey Muhatia (2005) “Universal Access: the Kenyan experience,” op. cit. Mobile operators 
high cost are^  tar^ets’ have concentrated their operations in urban areas and along major highways ignoring

Ibid, Alampay (2010) “Mobile banking, mobile money and telecommunication regulations,” op. cit.

HMampay (2010) “Mobile banking, mobile money and telecommunication regulations,” Op. cit.
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In line with this vision for financial inclusion, all the mobile service providers in Kenya have 

made use of the simplest SIM-based platforms that can work with low-end telephones. For 

example, during the conceptualization and pilot phase of Safaricom in 2005, one of the guiding 

principles of the project was that the technology must work across all types of handsets, even the
TOO

simplest ones. Hence the pioneers of the project decided on an SMS system using a platform 

built on the STK platform (SIM toolkit) for setting up user m enus/89

With the increasing development of Next Generation Networks in Kenya, for example, the 

introduction of 4G networks/90 MNOs may be tempted to further integrate with banks, to offer 

mobile financial services using internet-enabled mobile phone browsers. This could become a 

barrier to universal service in the provision of mobile tlnancial services. ’41 Therefore, to enable 

the access of the mobile financial services to cell phone users, the Mobile Network Operatorss 

should be mandated by access and service regulations to deploy network and SIM-based systems 

and infrastructure that can work in all types of phones -  both high end (smart) phones and 

phones running on basic technology/9"

2.t 4 Design of user-friendly interfaces and subscriber-friendly registration procedures 

The main aim of the deployment of mobile financial services in Kenya is to promote financial 

inclusion, especially among the rural and under-developed communities.’4’ It is therefore 

imponant that, to foster universal access and service, the Mobile Network Operators should 

provide simple and user-friendly SIM based menus and interfaces that can be used by the 

unskilled/M In addition, the procedures for registering money transfer accounts should not be as

3*7

enart Bangens and Bjorn Soderberg (2008) Mob He Bunking -Financial Services fo r  the Unbanked?, The 
3m Program for ICT in Developing Regions, Reklam & katalogtryck, Sweden.

ick Hughes and Suzie Lonie (2007) “ M-PESA: Mobile Money for the “ Unbanked” turning cellphones into 24- 
tellers in Kenya,” op. cit.

j ^ n a r t  Bangens and Bjorn Soderberg (lOOS)Mobile Banking -Financial Services fo r  the Unbanked?,op. cit.
39ic a . Dkuttah (2011) “CCK to issue joint 4G licence in bid to lower Internet costs,"op. cit.
392Som (20 .0 ) “Mobile banking, mobile money and telecommunication regulations,” Op. cit.

c researchers on mobile money issues have also argued for the design o f user-friendly interfaces andc°nsumer ed «■ •
"Mobile'\ i aUCat,0n’ r̂om a business ethics perspective. See, for example, Donatus Mathenge (Jithui (ZU11) 
\ °  2,2011 °nĈ  ^ransfer in Kenya: An Ethical Perspective,”Research Journal o f Finance and Accounting, Vol 2,

’ N>ck Hus-hhour 
pillars

kUg t es and Suzie Lonie (2007) “ M-PESA: Mobile Money for the “Unbanked” turning cellphones into 24- 
>Miarso f \V h Kenya' °P’ c*tm ^ ee a*s0, ^ames Bilodeaeau, William Hoffman, Sjoerd Nikkelen (2011) “The Seven

I
"* ^*ck Hu^h1'6 ^ 'nanc‘a* Services Development fo p . cit.

^°Ur telle,.*." ?S anc* ^uzie Lonie (2007) “ M-PESA: Mobile Money for the “Unbanked” turning cellphones into 24-
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In line with this vision for financial inclusion, all the mobile service providers in Kenya have 

made use of the simplest SIM-based platforms that can work with low-end telephones/87 For 

example, during the conceptualization and pilot phase of Safaricom in 2005, one of the guiding 

principles of the project was that the technology must work across all types of handsets, even the 

simplest ones/88 Hence the pioneers of the project decided on an SMS system using a platform 

built on the STK platform (SIM toolkit) for setting up user m enus/89

With the increasing development of Next Generation Networks in Kenya, for example, the 

introduction of 4G networks/90 MNOs may be tempted to further integrate with banks, to offer 

mobile financial services using internet-enabled mobile phone browsers. This could become a 

barrier to universal service in the provision of mobile financial services.'101 Therefore, to enable 

the access of the mobile financial services to cell phone users, the Mobile Network Operatorss 

should be mandated by access and service regulations to deploy network and SIM-based systems 

and infrastructure that can work in all types of phones -  both high end (smart) phones and
39*>

phones running on basic technology.

2 6.4 Design of user-friendly interfaces and subscriber-friendly registration procedures
The main aim of the deployment of mobile financial services in Kenya is to promote financial 

inclusion, especially among the rural and under-developed communities.10' It is therefore 

important that, to foster universal access and service, the Mobile Network Operators should 

provide simple and user-friendly SIM based menus and interfaces that can be used by the 

unskilled.194 In addition, the procedures for registering money transfer accounts should not be as

387
Lenart Bangens and Bjorn Soderberg (2008)Mobile Banking -Financial Services fo r  the Unbanked?, The 

Swedish Program for ICT in Developing Regions, Reklam & katalogtryck, Sweden.
Nick Hughes and Suzie Lonie (2007) “ M-PESA: Mobile Money for the “Unbanked” turning cellphones into 24- 

hour tellers in Kenya op. cit.
J-enart Bangens and Bjorn Soderberg (2008 )Mobile Banking -Financial Services fo r  the Unbanked?,op. cit.
^ Mark Okuttah (2011) “CCK to issue joint 4G licence in bid to lower Internet costs,"op. cit.
^Erwjn Alampay (2010) “Mobile banking, mobile money and telecommunication regulations,” Op. cit.

Some researchers on mobile money issues have also argued for the design o f user-friendly interfaces and 
v̂i*SUmer e<̂ ucat'on, from a business ethics perspective. See, for example, Donatus Mathenge Githui (2011) 

^  Money Transfer in Kenya: An Ethical Perspective,"Research Journal o f Finance and Accounting, Vol 2,

^N ick  Hughes and Suzie Lonie (2007) “ M-PESA: Mobile Money for the “Unbanked” turning cellphones into 24- 
P jl^ r^ ers ' n Kenya,” op. cit. See also, James Bilodeaeau, William Hoffman, Sjoerd Nikkelen (2011) “The Seven 
394 V  ^ ° b ile  Financial Services Development,”o/?. cit.
hon C8 ^ u§hes and Suzie Lonie (2007) “M-PESA: Mobile Money for the “Unbanked” turning cellphones into 24- 

rte |lers in Kenya,” op. cit
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In line with this vision tor financial inclusion, all the mobile service providers in Kenya have 

made use ot the simplest SI M-based platforms that can work with low-end telephones/87 For 

example, during the conceptualization and pilot phase of Safaricom in 2005, one of the guiding 

principles ot the project was that the technology must work across all types of handsets, even the 

simplest ones. Hence the pioneers of the project decided on an SMS system using a platform 

built on the S I K platform (SIM toolkit) for setting up user m enus/8'*

With the increasing development of Next Generation Networks in Kenya, for example, the 

introduction ot 4G networks,390 MNOs may be tempted to further integrate with banks, to offer 

mobile financial services using internet-enabled mobile phone browsers. This could become a 

barrier to universal service in the provision of mobile financial services.391 Therefore, to enable 

the access ot the mobile financial services to cell phone users, the Mobile Network Operatorss 

should be mandated by access and service regulations to deploy network and SIM-based systems 

and infrastructure that can work in all types of phones — both high end (smart) phones and 

phones running on basic technology 392

2.»\4 Design ot user-friendly interfaces and subscriber-friendly registration procedures

The main aim of the deployment of mobile financial services in Kenya is to promote financial 

inclusion, especially among the rural and under-developed communities.'9’ It is therefore 

important that, to foster universal access and service, the Mobile Network Operators should 

provide simple and user-triendly SIM based menus and interfaces that can be used by the 

uns illed. In addition, the procedures for registering money transfer accounts should not be as
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dem and ing  as those of opening accounts in licensed banks.39~ This is because the ease of using 

these services determines their uptake/96

Presently, the process of being registered as a mobile financial service subscriber in Kenya is 

sim ple, for all the four Mobile Network Operators. It requires an official form of identification 

for example, the national identification (ID) card held by all Kenyans, or a passport, but no other 

validation documents that are typically necessary when a bank account is opened.'97 This has 

prom oted the uptake of mobile financial services in the rural areas where communities may not
1QQ

have other additional documentation that may be required by banks.

2 6.5 Interconnection and interoperability of mobile financial service platforms 
Universal access and service regulations should also encourage or mandate interconnection and 

interoperability of mobile financial services of different Mobile Network Operators.399 As 

discussed in sections 2.4 and 2.5.2 above, this will certainly foster greater access to the users.

Increased innovations and continuing convergence in telecoms and other sectors will continue to

up-end the universal access and service obligations with relation to mobile financial services and 

other converged services.40'1 There is therefore need for the CCK and other telecommunications

policymakers to monitor emerging value-added services with a financial component offered by

MNOs. They will also be expected to clarify their responsibilities for regulating converged 

value-added services. In addition, despite the fact that the main responsibilities may rest on 

financial regulators, telecoms regulators and policy makers will be expected to demonstrate a 

level of leadership and dialogue on providing universal access and service guidelines for mobile 

financial service providers. * **

See generally, the Central Bank o f Kenya Prudential Guidelines on capital adequacy, liquidity management, 
proceeds of crime and money laundering, consumer protection, etc., issued under section 33(4) o f  the Banking Act.

* *  Tonny Kerage Omwansa, and Timothy Waema (2012) “Application o f Technology Acceptance 
e (TAM) in M-Banking Adoption in Ksenya".International Journal o f Computing and ICT Research, Vol. 6 

5£u cfp p . 31-43.
^  James Bilodeaeau. William Hoffman, Sjoerd Nikkelen (2011) “The Seven Pillars o f Mobile Financial Services 
liquid °P c't- Also, see generally, the Central Bank o f Kenya Prudential Guidelines on capital adequacy,
33u\ e [T>ana§ernent, proceeds o f  crime and money laundering, consumer protection, etc., issued under section 
»* he Banking Act.
'■ F0(.lam anc* * avneet Suri (2011) “Mobile Money: the economics o f M-PesafOp. cit.

mteroDe a/. Unc*erstanding o f the linkage between universal access and service, and interconnection and 
% nopo* «y. see generally, Milton L. Mueller (2007) Universal Service: Competition, Interconnection, and 

\ljra ^ Qking o f the American Telephone System MIT Press, Cambridge, MA.
^n' ' ronment1,,̂ enOVa “The New Concept o f Universal Service in a Digital Networked Communications
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2 7 Quality of Serv ice (QoS) of mobile financial services

In Kenya's liberalized telecommunications sector, competition is considered one of the main 

^ i s  for fostering innovation, fair pricing, and promoting high quality of telecommunications 

services.401 The objective to keep down churn rates in a competitive market is seen as an 

incentive for the provision of high quality services. This explains the frequent offers and 

promotions launched especially by Safaricom and Airtel, in order to attract and retain
., 402subscribers.

However, the telecoms markets in Kenya are not ‘‘perfect." This is especially because two 

market players -  Safaricom and Orange Telkom - have been declared significant market players 

(SMPs) by the CCK.4"' There is therefore need to implement a system for monitoring and 

reporting Quality of Service (QoS) of mobile telecommunications services so that consumers can 

be provided with sufficient information to make informed choices in the market.

2.7.1. Rationale for regulation of Quality of Service (QoS)
At least three arguments can be advanced for QoS regulation. First, Mobile Network Operators 

tend to trade off price for quality. The industry is already regulated by the CCK with regard to 

price setting.4 ’4 Hence, unless regulated, MNOs will use quality as a cost-adjustment mechanism. 

If quality is not regulated, it is expected that QoS w ill get worse.4(bThis is especially true where, 

in the present fiercely competitive mobile telecoms market in Kenya, voice service revenue has 

dropped sharply. Airtel, Telkom Kenya and Essar are yet to register profitability, and hence have * 3

. ur'uki Mureithi (2001) “Evolution o f telecommunications policy reforms in East Africa: Setting new policy 
/mpac/'eS t0 anc^or benefits o f policy reforms,"op. c it. See also, Mike Nxele and Thankom Arun (2005 )R e g u la to r y  

B rook^ 'hL’ ^ e v e ^°Pm e n t ° f  th e  T e le c o m m u n ic a tio n s  S e c to r  in  E a s t A fr ic a :  a  c a s e  s tu d y  o f  K e n y a , o p . c it. 
ancj ('I ,n®S jnshtiition ( 2 0 \2 ) M o b i le  F in a n c ia l  S e r v ic e s  a n d  F in a n c ia l  In c lu s io n , O p . c it. See also, Aaron Thuo 
Kenya af eS (201 1) “Mobile Termination (MTR) Mobile Number Portability (MNP) and Cost o f Internet in
'Werconn ^  2011,“Op. c it. They argue that mobile number portability was undermined by the lack o f
^urrenti Ĉ tl0n and interoperability o f the M-Pesa platform with other mobile financial service platforms. Hence

3 arjcom s main strategy to lower churn rates is to maintain the proprietary exclusivity o f  M-Pesa.
^  See th e ^  U*°nS ^'om m 'ss*on o f Kenya (2011) C o m p e ti t io n  G u id e lin e s , op . c it.
^nninatf ^n'Na *nf°rrnation and Communications (Tariff) Regulations, 2010. The CCK has also regulated Mobile 

among MNOs. '
Principies p  f * ^ 7 )  "Regulating Quality o f Service,” in W. Melody (ed.) in W. Melody (ed . )T e le c o m  R efo rm :  

tc ie s  and R e g u la to ry ’ P r a c t ic e s , 441, Technical University o f Denmark, Lyngby.
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exhausted their cash reserves. This has implications on infrastructure investments to improve 

netw o rk  quality4"'1

S econd , in asymmetrical markets with dominant Mobile Network Operators, such as Kenya, the 

serv ice providers may tend to be insensitive to their customers' quality preferences, especially 

for such  essential public services.4" This is probably because of the network effect, where 

su b sc rib e rs  in a dominant network weigh the poor quality of service against the advantages of 

beinu connected to a larger number of people.4(IS The network effect has been exhibited by the 

re luc tance of Safaricom’s subscribers to migrate their numbers to networks with better Qos such 

as A irte l. This is because of the perceived inconvenience caused by having to abandon one's M-
409PESA account.

Third, even where there is fair competition in a symmetrical telecoms market, there is a strong 

view that published, comparable QoS indicators are essential for assisting customers to make 

informed choices in the market, and to foster further competition.41"

QoS in the mobile telecoms sub-sector in Kenya has gradually improved. Initially, in the years 

2001-2003, when the early market entrants -  Safaricom and Kencell -  sought to grow their 

markets through rapid expansion, their QoS scores were very low.411 The main issue, especially 

lor Safaricom, was network congestion, low call completion rates and frequent call drops.41" 

However, heavy infrastructure investments, network expansions and upgrades in the years ahead 

saw an improvement in QoS.4Ij

Emmanuel Were, Mwaura kim ani and Christine Mungai (2012) “Short o f cash. Orange, Yu, Airtel, struggle to 
Kenya market” op. cit.

unuki Mureithi (2001) “ Evolution o f telecommunications policy reforms in East Africa: Setting new policy 
giesto ar>chor benefits o f policy reforms,”(?/?. cit. The author notes that in uncompetitive markets, the MNO 

«*jv *° sluggish and indifferent to consumers.
c* ‘ 0rt'mer-Schutts (2007) “The Regulatory Implications o f Mobile and Financial Services Convergence/'^/?.

Cost o n  ^ 1U°  an<̂  Charles Kihungi (2011) “ Mobile Termination (MTR) Mobile Number Portability (MNP) and 
* Claire^r?161 'n ^enya as at July 2011 fo p . cit.

MikeNxl; e  ̂ ' ^ 7 )  "Regulating Quality o f Service,”o/?. cit.
[nEast 4/ Xe 6 anc  ̂ J hankomArun (2005 )Regulatory Impact on the Development o f the Telecommunications Sector 

Ibid lLU ° case study  ° f  Kenya, op. cit.
Ibid.
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Hence, in the context of converged mobile and financial services, QoS regulation is essential. 

The Kenya Information and Communication Act(Licensing and Quality of Service) Regulations 

2010414 provide a framework for the monitoring and reporting of Quality of Service (QoS) of 

GSM  operators licenced by CCK. The measurement and evaluation criteria, or key performance 

indicators are contained in the Kenya Gazette Notice no. 11382 of 2008.4I:> They include 

completed calls, failed calls, call setup success rate, call success rate, dropped calls and blocked 

calls. They also include speech quality, call handover success rate, call setup time and network 

availability. The figure below shows the MNOs' compliance with Quality of Service Parameters 

in the year 2010/2011.416

Table 2: Mobile O p era to rs’ Com pliance with Q uality  of Service param ete rs , Y ea r  : 2010/2011

tiubile Operators’ Com pliance w ith Q uality  o f Service param ete rs, Y'ear : 2010/2011

in QoS Parameter (2012/13)
Targets

2009/10
to
2011/12
Targets

Safaricom
Limited

Airtel Networks 
Kenya Limited 
(Airtel)

Essar Telecoms 
kenva Limited
(Vu)____________

Telkom Kenya 
Limited

A c h i e v e d S t a t u s A c h i e v e d S t a t u s A c h i e v e d S t a t u s A c h i e v e d S t a t u s

C o m p le te d  c a l l s 95% 90% 89.00 N/C 89.78 N/C 89.92 N/C 38.50 N/C
C all s e t  u p  s u c c e s s  r a t e 95% 90% 91.67 C 90.02 C 90.14 C 41.36 N/C
D r o p p e d  c a ll s 2% 2% 1.34 c 1.79 c 1.30 C 1.91 C
B locked  c a ll s 5% 10% 8.39 c 9.97 c 9.87 C 58.75 N/C
S p e e rh  O u a b t>  (MOS 
V aiues)

H —

<13.5 sec 95% of 
samples 
> 2.7

84.23 N/C 87.47 N/C 71.64 N/C 85.45 N/C

H a n d o v e r  S u c c e s s  R a t e 95% of 
calls to 
have
MOS> 3.1

85% 99.28 c 97.57 c 94.14 N/C 94.17 C

c a l l  S e tu p  T i m e 95% 13.5
secs

8.85 c 9.69 c 9.15 C 9.33 c

^ n a l  S t r e n g t h  

iR x L e v -d B m )

■ rcTr2l~Tr--------- —

Outdoor =
- 102 dBm. 
Indoor = 
-95 dBm,
In
car = - 100 
dBm

Outdoo
r
-102
dBm

-87.11 c -87.43 c -84.04 C -84.86 c

-JUjPLjtnd N/C -  Non Compliant__________________________________
*■ ^HSgjjons Commission of Kenya. 2012. Annual Report Financial year 2010/11

and Communications Act, Cap. 4 1 1 A, Laws o f  Kenya.
V  113g2>Cf0-, ^ enya’ Notice o f Approved Quality o f Service (QoS) Standards for GSM Systems, Gazette Notice 

^0nmiuni ^  ^ ° ‘ 21st November 2008, Government Printer.
•cations Commission of Kenya, 2012, Annual report financial year 2010/11, Op. cit.
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jo  the extent that mobile financial services are value added services which depend on network 

availability and quality, the gazetted QoS regulations are relevant.

However, the Quality of Service regulatory framework does not sufficiently address the 

peculiarities of mobile financial services. As argued earlier, the electronic money transmission 

components of the money transfer services are communications services or “payment services” 

fallimi under the ambit of both the Central Bank of Kenya and the Communications Commission
417of Kenya.

The Central Bank of Kenya has taken leadership in regulating the financial aspects of Quality of 

Service for mobile financial services in Kenya. Under Clause 12(c) of the Central Bank of Kenya 

Draft Regulations for the Provision of Electronic Retail Transfers, the Central Bank of Kenya 

has reserved the right to publish comparative information across competing payment service 

providers (such as Mobile Network Operators). This information may include their fees and 

quality of service, as a way to protect consumers of the payment services.419

The CCK has not been proactive in developing Quality of Service metrics that address ICT- 

related aspects of mobile financial services. This insufficiency in the telecoms QoS regulation 

creates challenges in a number of mobile financial service areas that are critical for managing 

QoS. Ihese include complaints or redress mechanisms, agent network quality assurance, and 

verification and tracking of mobile financial service transactions and charges. These are 

discussed below.

L e ----------------------
Mobi^f an^CnS anc* ®j°m Soderberg (2008) “ Mobile Banking -Financial Services for the Unbanked?” op. cit.

Can 30  ̂ nU u°rk operators are payment service providers, as provided under the National Payment Systems Act, 

ventr |
H t t ^ w °* Kenya Draft Regulations for the Provision o f Electronic Retail Transfers, at

sT|2 ) ^ j^ ~ ^ ^ Q k .g o .k e /d ovvnloads/nps/Electronic%200b20Retail0/o20and0/o20E-reuulations.pdf (accessed on 
*hich re q u ^  e^u*at'on *s issued in terms o f section 57(1) read with section 4A o f the Central Bank o f Kenya Act 
^ S i o n  CBK to formulate and implement policies to promote the establishment, regulation andvision of f r  • iv jiiu u id ie  anu im p iem e m  p o lic ie s  10 prom oie

e 'cient and effective payment, clearing and settlement systems.
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1 7 2 Complaints or redress mechanisms in mobile financial service transactions

With increased diversification of mobile financial payment services, the number of stakeholders

in the payment system in Kenya has expanded.4-0 They include the Mobile Network Operators,

and owners of Pay Bill numbers, including the Government, utility service providers, private 

businesses.421 This complicates a redress scenario where, for example, a utility service provider 

denies receiving payment.4--

In ken>a, there is no clear redress mechanism for mobile financial service customers to pursue 

claims, for example, where the money transfer systems malfunction and account holders lose 

money. Consumers are therefore not sure whom to approach when they have complaints related
j ')  ■>

to mobile money, especially when they involve the MNO. " Currently, the CCK forwards any 

complaints received from subscribers to the MNO (where an MNO is concerned) and to the 

CBK.424 Because MNO system malfunction can affect the whole breadth of services offered by 

an MNO, the primary regulator with regard to complaints mechanisms should be the CCK rather 

than the CBK.

There is need for regulation, and guidelines for MNOs to set up dedicated customers support 

centres and systems for converged services such as mobile financials services.4-  ̂This is because 

these new converged services have unique needs that may not be served by the standard 

customer support protocols for voice and other data services.

e Loretta Michaels (2011) “ Better than Cash: Kenya mobile money market assessment,” op. cit. 
y ^ corri Limited (2011) Annual Report and Group Accounts fo r  the Year Ended March 2011, op. cit. 
risk '^  anf* *̂ en^a School o f Monetary Studies (2010) “Mobile Financial Services Risk Matrix,”op. cit. One o f 

rec S s ^ entified by the study is that customers are not able to resolve disputes with an account provider and
d government body or regulatory authority to arbitrate disputes is weak or non-existent. The dispute 

^nsact" l"so'ut‘on could be a transaction that is initiated by a customer on the customer’s phone, as well as a 
" L’nit'T y 1** an a§ent makes on behalf o f a customer who does not have his/her own phone.
Iasi Africa U'° ns Conference on Trade and Development (2012) “Mobile Money for Business Development in the 
^Interview1 <-0mmun'ty : a comparative study o f  existing platforms and regulations’, op. cit.
^airobi * ^aPheth Odhiambo, Legal Officer, Communications Commission o f Kenya, 2nd March 2012,

Lfct Africa'p r* RS C °nference on Trade and Development (2012) “ Mobile Money for Business Development in the 
mmunity: a comparative study o f  existing platforms and regulations’, op. cit.
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7 3 Agent network quality assurance
MNO agent networks in Kenya are an integral infrastructure for the delivery of mobile 

. ancial services.42'’ They are also the front end for the maintenance of quality and consumer 

cadence in the system. This is because the agents are the point of contact between the MNOs 

nd the consumers.4"7 Agents perform two key functions: registration of new mobile financial 

ervice subscribers, currency convertibility services through the cash-in and cash-out services. "'

iafaricom, for example, maintains tight and direct control over staff and agent training to ensure 

hat M-PESA's users receive a consistent and positive experience regardless of which agent they 

•hoose to patronize.42' This also ensures that agents comply with Safaricom's Anti-Money 

aundering (AML) and Counter Terrorist Financing (CTF) policies.411’ This is especially critical 

n the context of increased use of illegal SIM cards by terrorism suspects in Kenya. In October 

>013, for example, after a devastating terrorist at a shopping mall in Nairobi, at least seven 

agents were charged in court with the offence of failing to register SIM cards.4 ’1

It is therefore important that the contracting, recruitment, training, management and service 

delivery aspects of the MNO agent networks are regulated from a telecoms Quality of Service 

perspective. The CBK has already outlined certain parameters, not in the public domain, for the 

recruitment and registration of MNO agents.4’" In addition, the CBK also inspects, on demand, 

the operations of the agents.4”  The CCK, however, has not provided any guidelines for the 

quality of service rendered by MNOs through the agent networks.

*26

ee Loretta Michaels (2011) “Better than Cash: Kenya mobile money market assessment,” op. cit. This is 
servic - ^  mra* areas' where financial inclusion is weakest. The kind o f liquidity required by mobile financial
*27̂  dgents makes it difficult for certain rural areas to have a sufficient agent network.

/ :1(T  ar>d Tavneet Suri (201 \ ) “Mobile Money: the economics o f  M-Pesafop. cit. 
finano ^ anc* Michael W. Meredith (2013) “Safaricom and M-Pesa in Kenya: financial inclusion and 

ntegrity”op cit-

0012) “Police fail to link telcom CEOs with SIM card crimes”, Business Dailv (Nairobi) Sunday 
<3:Lrr °’2013.
East African^°nS (' on êrence on Trade and Development (2012) “ Mobile Money for Business Development in the

Ibid. unity: a comparative study of existing platforms and regulations', op. cit.
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The telecoms regulators and policy makers should therefore distinguish and spell out specific 

QoS metrics for agent networks from a telecoms perspective.

2 7.4 Authentication and registration of mobile financial service subscribers 

Quality services should be friendly to their recipients.4’4 It is therefore important for the 

documentation and process required for customer registration and operation to be friendly to the 

illiterate, low-end account holders.40 Aside from the statutory duties of the CCK in customer 

education and awareness, there are no specific regulations that require mobile financial service or 

other value added service providers to have customer-friendly convenient systems.

2.7.5 Verification and tracking of transactions and Mobile Network Operator charges 

Another important QoS indicator in mobile financial service provision is the level of transaction 

transparency.4y’ For example, can a customer track his/her transactions? This is especially 

critical where there are no intermediary third parties that can clarify and verify the fees 

charged.4'7 This is regulated to the extent that the National Payment System Act of 

201 ^'''mandates reporting mechanisms and other measures on audit data availability. Prior to 

the enactment of the National payment Systems Act, the CBK approved the provision of mobile 

financial services by MNOs on condition that they model their audit and financial systems 

according to the then National Payments Systems Bill.4 ’4

The Kenya Information and Communications Act(Licensing and Quality of Service) Regulations 

minimally address mobile money peculiarities. It provides that licencees should get all other 

^gally mandated authorizations from other regulators and authorities, like the Central Bank of

.. -------------------
Mod i ^ U*e’ r ° nny Kerage Omwansa, and Timothy Waema (2012) “ Application o f Technology Acceptance 

. (TAM) in M-Banking Adoption in Kenya".«/?. cit.
n'obile ^ ° SS’ *=nac'°  Mas, Dan Radcliffe, Evelyn Stark(2011) “The Next Challenge: channeling savings through 
^ash muney schemes," in The Mobile Financial Services Development Report, World Economic Forum, 
customer°n ^  PP’ 43-50. The authors contend that shopkeepers at retail outlets often lead mobile money 
SuPpon ^  t,*lrou®|1 tlle ' r fifSt transaction, explain how to use the application, and assist with any problems. Such
Userba$ear V 10 Process ‘s particularly important in rural areas, where a significant percentage o f the potential 

Er^in \V lterate or unfamiliar with the functioning o f their mobile phones or with financial transactions.
' Tlie bankj11̂  "M obile banking, mobile money and telecommunication regulations,” op. cit.

other f " 7 'ng mdastry, for example, has interest rate consultants who assist bank customers to verify interest and 
" V W ? Ch*r8edon loans.

United \ a tj° f 201 Laws o f  Kenya.
Aftican J ° nS ^ onterence on Trade and Development (2012) “ Mobile Money for Business Development in the 

°mmunity: a comparative study o f existing platforms and regulations’, Oop. Ccit.

107



Kenya.440 ln addition, the Communications Commission of Kenya may also play a nominal 

quality assurance role in the Central Bank of Kenya’s licensing process.. This is to the extent that 

the C B K  insists on getting a letter of recommendation from the Communications Commission of 

Kenya, vouching for the ability of an MNO to provide such a service.441 There is, however, need 

for the Quality of Service framework to factor in service convergence in the telecommunications 

and finance industries.

S Regulatory challenges posed by the convergence of mobile and financial services
From a conceptual point of view, Ben Sihanya (2000) summarizes the regulatory challenges of 

convergence into three.442 First, it is very difficult in a number of situations, including mobile 

financial service provision, to distinguish between production, distribution, transmission and 

consum ption .44"' For example, in hybrid mobile financial services such as M-PESA, both 

Safaricom  and its banking partners such as Commercial Bank of Africa have primary roles in 

operationalization of the product M-Shwari,444 Therefore it is not easy to determine what specific 

legal duties vest in parties to a converged mobile financial services, or which regulator has 

primary jurisdiction.445

Second, in telecoms, there is a distinction between Plain Old Telephone Services (POTS) such as 

voice services, and Value Added Services (VAS) such as mobile financial services.44h The 

implication is that in many countries, including Kenya, POTS are regulated from a classical 

perspective, while there is a tendency to liberalize VAS and subjecting them to market forces.447

Section 20 of the Kenya Information and Communications Act (Licensing and Quality o f Service) Regulations, 
2010.

Interview with Japheth Odhiambo, Legal Officer, Communications Commission o f  Kenya, 2nd March 2012, 
Nairobi..

Ben Sihanya (2000) “ Infotainment and Cyber Law in Africa: regulatory benchmarks for the third Millennium,” 
cit.

Sv̂ na*  Bangens, and Bjom Soderberg (2008) Mobile Banking -Financial Services fo r  the Unbooked?, The 
^assif^ ^r°^ram ôr 1CT in Developing Regions, Reklam & Katalogtryck, Sweden. The authors warn that rigid 

'cations of value-added services is inadequate to properly police even the traditional operational aspects o f 
2 -  ^m unications providers.
^URamK-1 *^'r' r ^  ^ av'd Holmes (2012) “ Safaricom faces court challenge over banking service,” op. cit. See also, 
^Jens c  ^ Ute^’ @012) “Safaricom hits back at Faulu over M-Shwari ownership”, op. cit.
* - ■ * " * *  (“002) “ Multi-utility regulation: yet another convergence,” in Robin Mansell, Rohan Samaraj
rU l*  (CQS.^ A /pA tV ir/’iMjr k' 'Lj/ frro //u* c • /» ic /i tuti/MQ //#?// IP
S^-P .144 .

(eds.) Networking Knowledge fo r  Information Societies: Institutions and Intervention, DUP Science,

op. c/7 ^an. a (2000) “ Infotainment and Cyber Law in Africa: regulatory benchmarks for the third Millennium,' 

cnnart Bano
gens, and Bjorn Soderberg (2008) Mobile Banking -Financial Services fo r  the Unbanked?, op. cit.
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An example is where the Communications Commission of Kenya regulates interconnection and 

inter-operability in voice services, but not in mobile financial services.44* This distinction 

becomes problematic once convergence blurs the lines between POTS and VAS.44̂

Third, converged POTS, VAS and other non-telecoms services are caught up between the 

philosophically divergent regulatory regimes of the International Telecommunications Union 

(ITU) and the World Trade Organization (WTO).4 11 The ITU's regulatory approach is 

developmental and consumer oriented, and emphasizes regulation of universal service and 

access, and quality of service.4̂ 1 WTOs Trade Related Aspects of Intellectual Property and 

Services (TRIPS) Agreement, on the other hand, focusses on market-oriented competition
. 452perspectives.

These conceptual difficulties give rise to practical challenges faced by regulators. These are 

regulatory overlap, regulatory inertia, and regulatory arbitrage. They are discussed below.

2.8.1 Regulatory overlap
The convergence of two erstwhile separate sectors -  telecoms and financial sectors -  has resulted 

in the creation of a converged product regulated by more than one primary regulator. The 

Communications Commission of Kenya and the Central Bank of Kenya are the primary 

regulators of MNOs and financial service providers, respectively.4̂ ' In Kenya's context, the 

Central Bank of Kenya has been more pro-active in taking primary regulatory responsibility over

e discussion in Section 2.4 and 2.5 on interconnection and interoperability, and on competition, above.
<50gJlnart ^angens, and Bjorn Soderberg (2008) Mobile Banking -Financial Services fo r  the UnbankecT!, op. cit. 

cn Sihanya (2000) ‘‘Infotainment and Cyber Law in Africa: regulatory benchmarks for the third Millennium,"

• he
comm *nternat'ona' Telecommunications Union (ITU) is the United Nations specialized agency for information and 
(qUj? Nation technologies (ICTs). ITU currently has amembership o f  193 countries and some 700 private-sector 

^ , e hUlU/www.itii int/en/about/Pages/history.aspx (accessed on 29.8.13).
T,'4je n . () s instruments such as Articles II and III o f  the Trade Related Investment Measures (TRIMs) and the 
btsin*«.. atC(̂  AsPects o f Intellectual Property and Services (TRIPS) emphasize that cyberspace and infotainment 
■ f o u g h t  to be liberalized.
455
Comm^ Ctions 3 and 4 o f the Central Bank o f  Kenya Act, and Sections 5 and 6 o f the Kenya Information and 

Nations Act, Cap 411.
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the provision of mobile financial services, including authorization of Mobile Network 

Operators.4 4 The CCK has taken a passive role, in the face of the regulatory overlap.453

Unfortunately, the regulatory frameworks for the financial sector and the telecommunications 

sector do not have provisions for dealing with instances of regulatory overlap.4 (1 The 

Constitution of Kenya 2010, however, by virtue of Article 10, binds state organs such as 

regulators to consult, before undertaking their regulatory functions.457

Ben Sihanya (2000) notes that it has been argued that regulatory competition is likely to bring
ACO . . .  •

about efficiency in the process of regulation. However, he concurs with the mainstream view 

that regulatory overlap in any sector of the economy is not conducive to promoting innovation 

and investments because of the costs of regulatory compliance, and fear of multiple penalties 

from multiple regulators.450

2.8.2 Regulatory inertia
1 Converged service innovations prompted by rapid technological and economic developments 

(often leave regulators and policy makers unsure of how to respond to the development.460 The

introduction of M-PESA by Safaricom in 2005 elicited a similar reaction from the CCK and the 

tBK.461 In the case of M-PESA, the primary regulators, the Central Bank of Kenya and the

Union (2011) Chairman’s Report: 11th Global Symposium for Regulators, op.

rAHianct for Financial Inclusion. (2010). “ Enabling Mobile Money Transfer: The Central Bank o f Kenya’s 
fitment of M-Pesa.” op. cit.
^International Telecommunications
1
Instances reguIatory overlap are dealt with administratively and politically, at Cabinet level, consultations, 
F fthan ^ rough legal structures. 1 discuss this in detail later in Chapter 3.
1 |T  /'>uPreme Court in Re The Matter o f the Interim Independent Electoral Commission, Constitutional 

10n N°- 2 of 2011 (Unreported) underscored the importance o f  independent State organs to cooperate with 
1 ^  s l "  ^ 'Sc^ar8 'n§ tbeir mandates.
r  1 a>iya (2000) “ Infotainment and Cyber Law in Africa: regulatory benchmarks for the third Millennium,”
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Communications Commission of Kenya, were unsure of how best to regulate M-PESA, but at the 

same time feared putting up regulatory bottlenecks that may stifle the M-PESA innovation.46-

Luckily, the CBK and the CCK agreed to provisionally authorize M-PESA, on condition that 

Safaricom adhered to certain audit and financial guidelines. These included up-to-date records of 

mobile money accounts opened, identities of account holders and the transactions they have 

engaged in.46' The fact that the Government of Kenya owned (then) 35% of Safaricom may have 

also persuaded the regulators to give M-PESA a bureaucratic leeway through that kind of 

flexible authorization absent of a legal framework. Nevertheless, this leeway has been credited 

for the success enjoyed by Safaricom not only in Kenya but globally, in comparison to other 

failed mobile financial services in other countries.464

Unfortunately, five years after the introduction of mobile financial services, regulatory inertia, 

specifically on the side of the Communications Commission of Kenya, has persisted. The 

Commission and other ICT regulators have not been pro-active in rolling out regulations aimed 

at promoting innovation and fair competition in converged mobile and financial services. This 

includes regulations aimed at addressing competition, interconnection, and interoperability.

Regulatory inertia is disadvantageous to consumers. This is because regulations such as 

interconnection and interoperability requirements, competition regulations, and quality of service 

regulations, which would favour consumers, will not be implemented. This undermines the 

development of the mobile financial services sector.

2.8.3 Regulatory arbitrage

Technological, service and market convergence has created unique products -  such as e-money 

and e-wallets -  in the telecoms sector.4'0 The absence of a clear responsive framework for 

convergence has encouraged the market players to capitalize on regulatory loop-holes. This is in

 ̂Ibid.
46s Loretta 
. J<*6me 
'•'troduction,’

Michaels
Bezzina

°P cit.

(2011) “ Better than Cash: Kenya mobile money market assessment,” op. cit.
and Mostafa Terrab (2005) “ Impacts o f New Technologies in Regulatory Regimes: an
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order to circumvent unfavourable regulations. This is regulatory arbitrage.4'1'1 Mobile financial 

services are a good example of such innovation.

Regulatory arbitrage is indeed a form of market innovation that should actually be encouraged.4'17 

However, ex post regulation should be used to respond appropriately.4'lS This is because 

unregulated markets are inherently risky. In the absence of a legal framework that expressly 

legalizes a particular business enterprise, and apportions various rights and responsibilities in the 

business relations, the enterprise does not attract investments commensurate with the
469opportunities.

Hence the presence of regulation lessens “regulatory risks” in the mind of an investor 

considering entering a particular market. This kind of risk, for example, prompted the Minister 

for Finance, Hon. John Michuki, to order an impromptu risk audit of M-PESA, in 2009.470 The 

Minister, while presiding over the launching of new regulations for micro-finance institutions in 

Kenya, commented that he did not think M-PESA, which was not regulated, would end well.471

2.9 Conclusion
The discussion in this chapter was aimed at answering the second research question: do Kenya's 

telecoms regulations recognize mobile financial services as telecommunications services? The 

hypothesis was that Kenya’s telecommunications laws and regulations are ambivalent as to the

status of converged services such as mobile financial services, within the definition of 

"telecommunications services”. It explored this question by analyzing five regulatory areas in 

mobile telecoms regulation. These are licensing and authorization, interconnection and

466
Martha Garcia-Murillo and lan Maclnnes (2002) “The impact o f technological convergence on the regulation of 

industries,” The International Journal on Media Management, Vol. 5, No. 1, pp. 57 -  67. Regulatory arbitrage 
S pr°blematic when regulation does not yet exist for emerging convergent services that could fall under the 
?*Pervision ot more than one regulator. In the presence o f these alternatives innovators can choose the one legal 
• . ew°A that would entail the least regulation. This may not necessarily be the best option for society or the 

85 aw hole-
j0iJ U ,lv ^hah, (1997) "Regulatory arbitrage through financial innovation,"Accounting, Auditing & Accountability 
that Issue 1, pp.85 -  104. The author refers to regulatory arbitrage as “creative compliance.” He notes
fame ' ° creat've compliance may not be illegal, it undermines the spirit o f regulation, and makes the regulatory 

| 0r aPPear weak and ineffective.
^Allian SS regulatory frameworks in detail later in Chapter 3.
Treatm C° *or financial Inclusion. (2010). “ Enabling Mobile Money Transfer: The Central Bank o f  Kenya's 
' /AidCnt o ^ M -P e sa ."  op. tit .

'"ibid.
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interoperability, competition, universal access and service, and quality of service (QoS). The 

enquiry was whether either of these regulatory frameworks expressly or incidentally anticipates, 

and addresses the new issues that have emerged as a result of convergence of mobile and 

financial services.

The discussion has demonstrated the regulatory inadequacies of dealing with converged services, 

especially mobile financial services, in Kenya. The Kenya Information and Communications Act 

does not expressly provide for converged mobile and financial services, or any other type of 

inter-sectoral converged services. While these may be covered under the definition of Value 

Added Services (VAS), the substantive regulations do not anticipate converged mobile financial 

services. This has made the current telecoms regulatory framework inadequate in addressing the 

emerging convergence issues in mobile financial services. The sector regulator, the 

Communications Commission of Kenya, for example has surrendered the regulatory mandate of 

the converged services to the Central Bank of Kenya.

Despite the existence of strong financial angles in mobile financial services, there are 

fundamental telecoms aspects that must remain under the regulatory purview of telecoms 

regulators. Kenyan telecoms regulations have not made the cut. There is therefore need for 

telecoms regulatory reform, if the gains the development of mobile financial services are to be 

safeguarded.

In chapter 3, I use the findings in this Chapter to explore which regulatory frameworks for 

convergence of mobile and financial services will promote innovation in the converged services.
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CHAPTER THREE

3 0 DESIGNING A TELECOMS REGULATORY FRAMEWORK FOR
(Co n v e r g e n c e  in  m o b i l e  t e l e c o m s  a n d  f in a n c ia l  s e r v ic e s  in  k e n y a

31  Introduction

In Chapter 2, I discussed the impact of the convergence of mobile and financial services, in the 

form of mobile financial services, on regulation of mobile telecoms in Kenya. The discussion 

concluded that the telecoms regulatory framework in Kenya has been reformed to respond to 

convergence within the ICT sector.47̂  However, this has not been sufficient to meet the 

challenges of cross-sectoral convergence, for example, with the financial services sector. The 

result is that the emergence of mobile financial services in Kenya has led to many regulatory 

problems, including regulatory overlap, regulatory inertia, and regulatory arbitrage.* 474 * *

In this Chapter, I draw from the findings in Chapter 2 to answer the research question three. I 

explore possible regulatory frameworks that will promote innovation and quality of service in 

convergence of mobile and financial services in Kenya. The study is based on the hypothesis that 

regulation of inter-sectoral converged services such as mobile financial services by telecoms 

regulators can be achieved by the adoption of principle-based regulation over rule-based 

regulation.

However, while the discussion is focused on an ideal regulatory framework for mobile financial 

services, I note that, as argued by Robert Frieden (2002) frameworks for regulation of 

convergence should be open and general.477' Nevertheless, there are some regulatory frameworks

47J

lie eC Sect'on 2-3 on authorization and licensing o f mobile telecoms business. The introduction o f Unified 
nsing Framework (ULF) by the Communications Commission o f Kenya is perhaps the most significant 

n  resP°nse to convergence.
Act ‘ .^ e l̂n't'°ns o f telecommunications services under Section 2 o f the Kenya Information and Communications 
financial ^  ^ enya Information and Communications Regulations, 2009, are ambivalent as to whether mobile
474 I havSerVlCeS arC ^ a*ue Added services or telecommunications services, or neither.
di$cuss-Ve ^ Scusse(I regulatory inertia, overlap and arbitrage under section 2.8 o f Chapter 2. For an in-depth
De%ej0 ^  see United Nations Conference on Trade and Development (2012) “Mobile Money for Business 
5 Robe601 m ^ aSt African Community: a comparative study o f  existing platforms and regulations’, up. cit.

^e'*com ^  Hieden (2002) “Wither Convergence: Legal, Regulatory, and Trade Opportunism in 
below ,nmunications "18 Santa Clara Computer & High Tech. L.J. 171. I discuss this issue in detail in section 3.3.5
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that can be specific to specific types of convergence.47'1 * * * * Hence the regulatory frameworks 

proposed are both specific to mobile financial services, but also general to other types of 

convergence, for example, within the ICT sector.

3 2 The regulatory framework for the telecommunications sector in Kenya.

The primary laws and policies that regulate the telecommunications sector in Kenya include:

(a) The Constitution of Kenya 2010;477

(b) The Kenya Information and Communications Act;47s

(c) The State Corporations Act;47"' and

(d) Ministry of Information and Communication's National Information and 

Communications Technology (ICT) Policy of 2006;4SI)

In 1998, the enactment of the Kenya Communications Act of 1998 broke up the Kenya Posts and 

Telecommunications Corporation (KPTC), the long-time legacy ICT regulator in Kenya. 1 It 

liberalized the telecommunications sector in Kenya and. and vested various regulatory 

responsibilities on a number of institutions: "

(a) The Communications Commission of Kenya (Communications Commission of Kenya);

(b) The Communications Appeals Tribunal (CAT);

(c) The National Communications Secretariat (NCS);

476
Kenneth Jull and Stephen Schmidt (2009) “ Preventing Harm in Telecommunications Regulation: a new matrix of 

principles and rules within the ex ante vs. ex post debate” Vol. 47,Canadian Business Law Journal, pp. 329-362. See 
the discussion in section 3.3.5 below.

The Constitution o f Kenya 2010 was promulgated and came into force on the 27lh August 2010. The 
constitutional framework has thoroughly transformed the architecture o f governance, from both a normative and 
institutional perspective. See Ben Sihanya (2011) “The Presidency and Public Authority in Kenya’s New 

onstitutional Order,” Constitution Working Paper Series No. 2, Society for International Development (SID)
47?,r° L
479 ’ ^ ap- 411 A, Laws o f Kenya.
4*o ’Cap- 446> Laws o f Kenya.
4ii N°tice No. 24 o f 2006.
eloh i 1 Ute °* Econ°m ic Affairs (2002) “Telecommunications Policy in Transition: mainstreaming Kenya into the
& f o r m a t i o n  economy,'"op. cit.
Tomm6 .^0,y rnun>cations Commission o f Kenya, the Communications Appeals Tribunal and the National 
Minister p a t l o n s  Secretariat are created by the Kenya Information and Communications Act. The office o f  the 
P^sidenf ? *net Secretary has usually been created under the Constitution. Its roles are then defined by the 

U .. . l,al Circular^tablished h ,M"Uiar ° n ^ e' or§an 'zat'on ° f  Government, while its powers are then vested by Act. The judiciary is 
Ref0rrT1 \ ct ' Constitution, while the details o f its mandate are found in various statutes, including the Law 

an 26, and the Kenya Information and Communications Act. The KICA further contains and spells 
role with regard to ICT. Comments by Ben Sihanya in the course o f supervision.
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(d) The Cabinet Secretary for Information and Communication;48"'

(e) The judiciary.

The Constitution of Kenya 2010 provides guidelines for exercise of state regulatory functions by 

the above-mentioned bodies. These include requirements for consultation and participation of 

stakeholders in the regulatory process. ' To that extent, other regulatory institutions in the 

telecommunications sector include market players and lobby groups. These include the 

Telecommunications Service Providers Association of Kenya (TESPOK) and the Kenya 

Telecom Network Operators (KTNO), and the Telecommunications Network Operator Forum 

(TNOF).485

They also include consumer lobby groups and civil society, including the Consumer Federation 

of Kenya (COFEK).48'1 Articles 22 and 258 of the Constitution have provided a gateway for 

public interest litigation by consumer protection groups, aimed at enforcement of the Bill of 

Rights, and the entire Constitution, respectively.487

Under the Constitution of Kenya 2010, regulators such as the Communications Commission of 

Kenya (CCK) and the Cabinet Secretary for 1CT are also answerable to certain Senate, National 

Assembly, and joint Parliamentary Committees whose terms of reference include 

Communications.4'^ These include the Parliamentary Committee on Energy, Communication and 

Information, and the Parliamentary Committee on Delegated Legislation.489 These committees 

also directly investigate market players in which government has a stake, such as Telkom * *

««3
The office o f Cabinet Secretary, up until the promulgation o f the Constitution o f Kenya 2010, has been referred 

the office o f Minister.
c ?ce national principles and values o f governance under Article 10 o f the Constitution o f Kenya. See also, 

^ ll0n °J Women Lawyers Kenya (FIDA-K) & 5 others v Attorney General & another [2011] eKLR.
Staled ^ 'Ŝ an Adam, Tina James and Alice MunyuaWanjira (2007) “Frequently Asked Questions about Multi- 
Pros ° dCr ^artnerships in 1CT for Development: a guide for national ICT policy animators,” the Association for 
**Ifpjj ,Ve Communications (APC) South Africa.

The q ^
OW, , ° Urts have recognized and legitimized this right in Consumer Federation o f Kenva (COFEK) V Attorney 
* % £ [ ^ 4 ° thers [2012]eKLR.
* ReD u /C 6 lhe Constitution, which gives Parliament the powers to establish Parliamentary committees. 
number ->|IC 01 kenya (2008) National Assembly Standing Orders, Government Printer, Nairobi. Standing Order 
c°mmitt~ estahlishes departmental committees, while the Second Schedule to the Standing Orders lists the 

ar|d their terms o f  reference.
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Kenya.490 For example, recently, the Parliamentary committees summoned the 1CT Minister and 

the CCK to shed light on award of a tender for distribution of digita broadcasting signals in
491Kenya.

1 discuss each of the regulatory institutions above, and the extent to which they are constituted to 

regulate and promote convergence in mobile and Financial services in Kenya.

3 3 The Communications Commission of Kenya
The Communications Commission of Kenya is established under section 3 of the Kenya 

Information and Communications Act (KICA).49- Under section 5 of the Act, the Commission is 

mandated to promote, develop and regulate information and communication services in 

accordance with the provisions of the Act. The Communications Commission of Kenya is 

therefore the primary regulator for the telecommunications sector in Kenya. In this role, as shall 

be explored below, the Communications Commission of Kenya is the central platform through 

which the activities of other key regulatory players outlined above can be integrated and 

coordinated.49’

The role of the Communications Commission of Kenya in the new constitutional dispensation 

has been challenged in the courts by the Media Owners Association, an industry lobby group. 

Ihis is because the Communications Commission of Kenya has not been restructured in line with 

Article 34(5) of the Constitution. This constitutional provision requires Parliament to enact 

legislation that provides for the establishment of a body which shall be independent of control of 

government, political interests, and commercial interests. It must also reflect the interests of all 

actions of the society.494 However, as at August 2013, the courts had yet to determine the case,

490
^ai,y Nation (2013) “Telkom officials grilled over firm’s performance,” Daily Nation (Nairobi) Monday June 

jA ^  The Parliamentary committees took Michael Ghossein the Telcom Kenya CEO, to task over the 
S cont'nue(f dismal performance despite its privatization six years ago.

Nation (2011) “MPs to block award o f  broadcast tender,” Daily Nation (Nairobi) Wednesday July 20, 2011. 
** 4 ̂  Taws o f Kenya.
Comm ne '̂V. comPare the juridical and institutional establishment o f  the CCK with the UK’s Office of 
See also' r ^ ° nS (0 p COM) and the US Federal Communications Commission (FCC). See section 3.3.1.8 below. 
V iato rs „°nstant'jn Van Oranje, et al (2008) “ Responding to Convergence: different approaches for telecoms 
COtHergenc , Europe, Brussels, Belgium for an in-depth examination o f  UK and US responses to

rx genera"y- There is need for deeper comparative research in this area.
( >n̂ un Vners Association v Attorney General, the Ministry o f Information and Communication and the 

•cation Commission o f Kenya, Petition No. 244 o f 2011.
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aS it had not been set for a full hearing. 1 discuss the issue of independence in section 3.3.2.1 

below.

In addition, stakeholders in the broadcasting sector, including the Royal Media Services, have 

also challenged the constitutionality of the power of the Communications Commission of Kenya 

to license market players.493

I use a six-pronged framework to analyze the extent to which the Communications Commission 

of Kenya is institutionally structured to respond to the challenges of convergence in mobile and 

financial services. The five key benchmarks are:

(a) Regulatory philosophy of the CCK;

(b) Institutional or board composition of the CCK;

(c) Regulatory cooperation between the CCK and other regulators;

(d) Extent of state regulation, co-regulation and self-regulation within CCK's regulatory 

framework;

(e) Use of principle-based versus rule-based legislation by the CCK in its legislative 

mandate.

3.3.1 CCK’s Regulatory philosophy in the era of convergence
The institutional perspective of the Communications Commission of Kenya (CCK) is integral in 

how it interprets its role and terms of reference for regulating telecoms in an era of convergence. 

Ben Sihanya (2000) has argued that in formulating regulatory practices, four questions are 

pertinent.496 First, what is the subject matter of regulation? Second, why is regulation necessary? 

Third, how will the regulation be carried out? Fourth, who will regulate? These questions have 

been important to telecoms and other sectoral regulators in Kenya, with the advent of 

liberalization of utility sectors and privatization of state corporations.497

Ben 's rifa  Services Ltd v Attorney General 2 others [2013] eKLR.
‘Infotainment and Cyber Law in Africa: regulatory benchmarks for the thirdMill,-"'. Slhar|ya (2000)

io n iu m ," o p . ci,
flstitute of p > . . . . . . .  * *

global inf t:conomic Affairs (2002) “Telecommunications Policy in Transition: mainstreaming Kenya into the 
0rmation economy ”op. cit.

118



Since 1983, when Christopher Hood first suggested that regulatory activities of the state involve 

far more than legislating or rule making, the definition of regulation has evolved.4 s There is 

consensus among lawyers, economists, political scientists and analysts such as the Kenyan 

chapter of the Institute of Economic Affairs (IEA) that the scope of regulatory activity has since 

expanded from regulatory authority to sector leadership.4"

This sector leadership entails the processes of developing, agreeing, setting, evolving and 

enforcing rules of conduct and engagement.'0" In addition, regulation entails the processes of 

standard-setting, information gathering and monitoring, and behavior modification.""1 As 

discussed in detail further below, the CCK has exhibited this progressive view of its regulatory 

role bv, for example, investing in research and development."°“

The role of telecoms regulators in Kenya and globally has further been complicated by 

convergence within the ICT sector and between the ICT and other sectors such as financial 

services. As discussed in Chapter 1 above, convergence and other developments in the ICT 

sector have set the Kenyan economy towards an information society."0''

in this context, what is the Communications Commission of Kenya's understanding of its role in 

regulating telecoms? Its perspective can be drawn from five main regulatory and policy 

instruments that outline its mandate. These include: the Kenya Information and Communications 

Act; the Communications Commission of Kenya Strategic Plan, 2008-2013; the State 

Corporations Act; the National Information and Communications Technology (ICT) Policy, 

-H06; and the National Information and Communications Technology Sector Master Plan, 2008- **

«s
** ^ nst°pher Hood (1983) The Tools o f Government, Macmillan. London, pp. 46-85.
fam 1 Ute ° ’ Economic Affairs (2003) “The Quest for an Information Society: benchmarking the regulatory 

tu lC UŜ er Kenya into an information era,” Institute o f  Economic Affairs, Nairobi, 
further h aUt*10r a(Kocates a more pro-active and leadership-driven style for telecoms regulators. I explore this 

j^or e ° 'v ^ee also’ J°hn Buckley (2003) Telecommunications Regulation, op. cit.
^ ronwen & Yeung Karen (2007) Introduction to Law and Regulation, Cambridge University Press, 

v,; nage. New YorkW  Q
f°nimi$s CC l0n. ~"^“ )(b) ° f  the Kenya Information and Communications Act. See also. Communications 

See sect ^ en^a’ (2013) Annual report financial year 2011/12, Nairobi.
-"09 20lQ- 't-H * Chapter 1. See also, Timothy Waema, et al (2010) Kenya ICT Sector Performance Review

• owards Evidence-based ICT Policy and Regulation, op. cit.
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2012. 1 discuss their respective contents below. The chronology of the statutory and policy 

instruments below does not have any significance.

3 3.1.1 Kenya Information and Communications Act304

Section 5 of the Act provides the object of the Commission as to license and regulate postal, 

information and communication services in accordance with the provisions of the Act.30" Aside 

from designating the Communications Commission of Kenya as a converged sectoral regulator, 

the Act does not provide a framework for inter-sectoral regulation of, for example, of mobile 

financial services.

As argued in this study, the ambivalence of the statutory framework has resulted in regulatory 

inertia on the part of CCK.306 The regulator has ceded its primary regulatory role over mobile 

financial services to the Central Bank of Kenya. This is exhibited by formulation and enactment 

of laws and regulations relating to mobile money payments, administered by the Central Bank of 

Kenya and the National Treasury. These include the National Payments System Act3"7 and the 

Central Bank of Kenya Draft Regulations for the Provision of Electronic Retail Transfers.308

Njaramba Gichuki (2013) has argued, however, that the Central Bank of Kenya has rightly 

claimed its regulatory mandate over mobile financial services, from sections 4 and 7 of the 

Central Bank of Kenya Act.300

Another integral provision in this context is Section 83C of the Kenya Information and 

Communications Act, which provides for one of the functions of the Communications 

Commission of Kenya as the facilitation of electronic transactions. The architecture of mobile * 506

504

Royal Media Services Ltd v Attorney General & 2 others [2013]
so5 aP‘ ^ H A, Laws of Kenya.
eKl *m(^ n§s ° f  the High Court in Koval Meaia Services Ltd v Attorney
506 <j^re8arding the regulatory mandate o f the Communications Commission o f Kenya. 
mnk'i Sec,lon --8 in Chapter 2, on the impact o f the convergence o f mobile and financial services on regulation of 
5'®.Ietelecoms in Kenya.

Laws o f Kenya.
httD', ° f  Kenya Draft Regulations for the Provision o f Electronic Retail Transfers, at
27 C jT ^ 7 ^ P iH lbank.go.ke/downloads/nps/Electronic%20% 20Retail% 20and% 20E-regulations.pdf (accessed on

NaramhaVe ^ 'SCUSSe<̂  ^ ese regu'ations under Section 2.7 in Chapter 2.
Kerna ^ct a ^ichuki (2013) Law o f Financial Institutions in Kenya, op. cit. Section 4(2) o f the Central Bank of 
^ P ro n e  V aP'. Laws o f Kenya, provides that the regulatory role o f the C B k  is to ensure liquidity, solvency 

nctioning o f a stable, market-based financial system.
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nancial service systems, as discussed in Section 1.2.3.1(b) of Chapter 1, indicates that these 

>rvices are essentially electronic transactions/1,1 The provisions of Section 83C of the Act 

ould ideally position the CCK as the primary regulator of any converged services that are 

lectronic in nature, including mobile financial services. However, as discussed above, the 

'ommission has not interpreted this provision broadly enough to reclaim the primary regulatory 

landate over mobile payment services from the Central Bank of Kenya.

)n 11th July 2013, the Information and Communications Cabinet Secretary, Dr. Fred Matiangi, 

ublished the Kenya Information and Communications (Amendment) Bill, 2013/" The Bill 

eeks to amend the definition of telecommunications service to refer to “any transaction, 

icluding banking, money transfer, or similar services carried out through a communications 

ystem.”512 * * The aim of the amendment, according to Dr. Matiang'i, is to, among other objectives, 

enable better regulation of the sector by providing for the handling of new regulatory challenges 

n the communications sector due to rapid technological challenges”. '1' In addition, the 

mendments seek to bring mobile money and online banking under the ambit of the C C K /14

fhe proposed amendments indicate a positive shift in the regulatory philosophy of the CCK and 

he Cabinet Secretary for ICT, with regard to the over-arching role of ICT regulators. In a policy

ustification paper for the amendment, the CCK has stated that the changes will introduce the 

vider concept of communication and give it more power to discharge its regulatory function, as 

guided by constitutional and operational principles.515

510.
sii °nsuhative Group to Assist the Poor (2007) “Notes on Regulation o f Branchless Banking in Kenya,"op. cit. 
Iittn//6 ^ en^a ^form ation and Communications (Amendment) Bill, 2013, published on I I th July 2013, at 
y p ~ -^^ /£ lck en ya.oro/index.php/leuislation/item/332-the-kenva-inforniation-and-communications-amendment- 
s ir^ ~ -^ T ih 8y8T-NBs4 (accessed on 28/8/13).
^ to ilc d ^  t0 amenc* Section 23 o f  the Kenya Information and Communications Act, which section provides the 
fCK regulatory mar>date o f the Communications Commission o f Kenya. See Charles Wokabi (2013) “ Bill backs 

m°bile cash deals,” Daily Nation (Nairobi) Tuesday July 9, 2013.
20l3 10n ^ ec*’a Group (2013) “ Bill denies politicians broadcast license,” Daily Nation (Nairobi) Thursday July 4, 
5 u . . .’Ibid.Ju
•HethoH0jeS ^ ° ^ abi (2013) “ Bill backs 
Centhrv ^e'ow- See William H. Mel<

CCK on mobile cash deals,"op. cit. See also, William H. Melody’s 
cntur\ | r »* imam n . Melody (1997) “ Designing a Working Telecom Regulatory Structure for 21s1

.,,11atlon S o c i e t i e s , cit. The author advocates for a wider interpretation o f the concept o f 
a ions by ICT regulators.
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In addition, the Central Bank of Kenya, which has been the primary mobile financial service 

regulator, has also moved towards this new regulatory philosophy/1(1 In response to the 

amendment, it has indicated that there is a consensus that mobile money be regulated by both 

institutions/17 This is especially because it is a value-added service offered by the licensees of 

CCK but which deals with financial transactions/18

3.3.1.2 The Communications Commission of Kenya Strategic Plan, 2008 -  2013M<)

In this plan, guided by the Kenya Vision 2030, the Commission sets out its mission as ‘to 

facilitate access to communications services through enabling regulation and catalyse the 

country’s socio-economic development'’. The Strategic Plan barely addresses convergence, other 

than by providing that the Commission shall reform its regulations and policies to meet the 

challenges of convergence.

In 2012, the CCK revised the Strategic Plan to align it with the Constitution of Kenya 2010, and 

the Government of Kenya Vision 2030/"°

3.3.1 3 The State Corporations Act521

The State Corporations Act was enacted to make provision for the establishment, control and 

regulation of state corporations in Kenya. With respect to the operation of ICT regulators, this 

Act must be read alongside the Kenya Information and Communications Act (KICA), which 

takes precedence. This is because the KICA is a specialized Act of Parliament, and is also the 

latter enactment/22

516

e Section 1.2.4.1 o f  Chapter 1. During the inception o f M-PESA the Financial Institutions Supervision 
p^^troent (F1SD) o f the CBK viewed M-PESA as a banking business, its departmental counterpart, the National 
Finan6'11 ^ stem (NPS) Division o f  the Banking viewed M-PESA as a payment service provider. See Alliance for 
5Hp.cl* delusion (2010) ‘"Mobile Financial Services: regulatory approaches to enable accessfo p . cit.
1,1 Ibid ^  (2013) “ Bill backs CCK on mobile cash deals,"op. cit.
519,

\ ^ j l y ‘™'cat‘ons C om miss ion o f Kenya (2008) Strategic Plan: 2008-2013, [online] available at
Q ynmunications Commission o f  A^m’a.go.ke/resc/publications/strategic plan/Strateuic plan 08-13.pdf

5J0SeTeSSed ° n 3/9/12).
' Can ° nimun>cations Commission o f Kenya, (2013) Annual report financial year 2011/12, Nairobi.

 ̂ffos princLaWS 0f Ker|ya-
Prono ' . a*so ^novvn as the rule o f  implied exception, is known as generaliaspecialibus non derogant. It

i ^ c e d  'n the US Supreme Court case o f Rogers v. United States 185 U.S. 83 (1902).
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Section 5(1) of the Act provides that every state corporation shall have all the powers necessary 

r expedient for the performance of its functions. This section is integral to the legal 

interpretation of the extent of the jurisdiction or mandate of the Communications Commission of 

Kenya, as a State corporation. Indeed, the wide vesting of "all the powers necessary or expedient 

for the performance if its functions" gives the Commission the necessary statutory backing to 

Hex its regulatory muscle, especially on new and emerging converged services.

In the context of increased judicial challenges to the constitutional and statutory powers of the 

CCk, the regulator could fall back on the various judicial pronouncements of the ultra vires rule.

3.3.1.4 The National Information and Communications Technology (ICT) Policy, 2006>:J 

This policy was approved by the cabinet in January 2006 and published in March 2006. It 

qualifies as a ‘‘poliey guidance of a general nature" issued by the Minister for Information and 

Communication to the Communications Commission of Kenya under section 5A(1) of the Kenya 

Information and Communications Act.'-4

The status of the Communications Commission of Kenya as a State Corporation, and the power 

of the Minister for Information and Communication to give it policy guidelines has become 

controversial by virtue of Article 34(5)(a) of the Constitution of Kenya 2010. It provides that the 

media regulator shall be independent of control by Government, political or commercial 

•nterests. This has resulted in calls by industry stakeholders and regulators such as the Media 

Council ot Kenya calling for the disbandment of the Commission.

TL
e mandate of the Communications Commission of Kenya to regulate has also been called into 

question in Court, with some litigants arguing that Article 34(2) of the Constitution disqualifies 

an> torm of State regulation of ICT.525

S e ^  N°tice N°' 24 of 2006-
finn.-Q00 *A(1) ° t the Kenya Information and Communications Act provides that The Minister may issue to the 
?u'Uelines0rJ guidelines o f a general nature relating to the provisions o f this Act as may be appropriate. The

C0i
,]f  ‘niLat‘°ns Commission o f KenyaCommunications Commission o f KenvaSee, for example. Kwacha Group 
Nairobi pQ |S ^  another v Tom Mshindi& 2 others , Civil Suit No. 319 o f 2005, in the High Court o f Kenya at 

J eKLR. However, the Court upheld the power o f the State to limit the freedom of speech.

in writing and shall be published in the Kenya Gazette.
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The National 1CT Policy acknowledges the inadequacy of the 1998 Kenya Communications Act, 

but does not provide any policy guidelines on the role of the Communications Commission of 

Kenya in meeting the challenges of convergence.

33 1.5 The National Information and Communications Technology Sector Master Plan, 

2008-2012” "

The National Information and Communications Technology Sector Master Plan 2008-2012 

acknowledges the role of the Communications Commission of Kenya as a converged regulator. 

However, it does not address the challenges of convergence, or give any guidance to the 

Communications Commission of Kenya on its regulatory role in convergence.

As noted above, convergence of telecoms and other ICT and non-ICT services in Kenya has 

resulted in the innovation of new converged applications and services such as mobile financial 

services, health, education 2̂7 and other converged services. In fact, the Communications 

Commission of Kenya's current strategic plan acknowledges thus:

“The Commission’s work is well cut out to create an enabling environment to serve what 
appears to be a market full of unlimited opportunities, including the provision of social 
services such as education, health and enterprise development.'0-'

However, to date, there has been little, if any, coordination, of policy development and planning 

between telecom and other non-telecom sectors of the economy. For example, UNCTAD (2008) 

has noted that telecoms liberalization in the East African Customs Union has not attracted the 

anticipated investments from other business sectors. This is because general and specific 

Usiness laws and policies in the respective countries, and at the Union level, are not in tandem 

with telecoms laws and policies.529

public ot Kenya (2008) National Information and Communications Technology Sector Master Plan 2008-2012.

5: P a T r  Printer’ Nairobi-
Schools Ua^ s anc* Esther Mwiyeria W achira (2009) Kenya: ICT in education situation analysis, The Global e 

°7lmun't 'es Initiative (GeSCI) Nairobi.
Tlniiecj ^ lcat'0ns Commission o f  Kenya (2008) Strategic Plan: 2008-2013, op. cit.

,ê coninn atl0ns Conference on Trade and Development (2008) Services and Development: implications fo r  the 
iuh$iantja| /7-,Ca*,0,W’ banking and tourism services sectors in Kenya, op. cit.. The authors note that in spite ot

r ................. .............................. ..............................................  ■
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what role, therefore, should the Communications Commission of Kenya play in the regulation of 

telecoms towards Kenya's transformation into a knowledge economy? There is a continuum of 

views on the role of telecoms regulators in convergence. They can be classified as follows: pure 

de-reaulation; long-term market regulation; and pro-active regulation/ 1 discuss each of them 

below.

33.I.6 Pure deregulation
This model assigns a very limited role to the Communications Commission of Kenya: the 

liberalization of the telecoms industry, and the elimination of regulatory bottlenecks. It envisions 

a converged telecoms sector driven by market forces. However, as extensively discussed in 

Chapter 2, the Kenyan telecoms and mobile financial services markets are asymmetrical markets 

that have in fact been described as unfair playing grounds from the perspective of competition/ ' 1

Hence, pure deregulation will undermine competition, quality of service and other common 

regulatory benchmarks that benefit consumers/’-

3.3.1.7 Long-term market regulation
This regulatory model recognizes the need for regulation of competition alongside market 

liberalization. This is especially necessary if the economic and social objectives of the telecoms 

sector are to be achieved. Some of the social objectives in Kenya include universal access to 

communications facilities/ "  For example, in 2012, in the run-up to the 2013 general elections in 

^enya, the Consumer Federation of Kenya (COFEK) sued the Minister for Information and 

Communication over the digital migration of broadcasting signals. COFEK argued that the

Sta^ e anc* conducive to stimulate investors to take advantage o f the market opportunities ushered in by 
ynj0n l0n the telecommunications sector and the wider regional market arising from the East African Customs

adopted William H. Melody’s methodology below. See William H. Melody (1997) “ Designing a Working 
Wqj-ij ^Sulat°ry Structure for 21st Century Information Societies,”0/7 cit.

(2012) Information and Communications fo r  Development 2012: Maximizing Mobile, "op. cit.
Ben c ’l

“ Infotainment and Cyber Law in Africa: regulatory benchmarks for the third 
ln<̂ id Ua| C‘1' author posits that a major concern in cyberlaw and infotainment is the balancing o f 
^ U e a m  & S anc* Pubhc interest in response to fast developments in technology. This debate has become a 

r * 16 ‘n *he convergence o f ICT and other sectors.
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policy was inappropriate, unreasonable and expensive to consumers, in comparison to the right 

0f consumers to access communication facilities, especially in an election period.334

In addition, long-term market regulation encompasses conventional telecoms regulatory elements 

such as tariff regulation, universal service and access, regulation of quality of service, licensing 

and authorization.3'3 The regulatory model, however, maintains the narrow traditional focus on 

the telecoms service, and not outside of the sector. It is emerging that the Communications 

Commission of Kenya, until the formulation and publishing of the Kenya Information and 

Communications (Amendment) Bill, 2013, subscribes to this model. This is especially 

considering its previously narrow view of its mandate as the facilitation of access to 

communications facilities.3'6

c*>7
The disadvantage of this regulatory model is that it is essentially reactive. As seen from the 

review of Kenya’s telecoms regulatory framework of mobile financial services, in Chapter 2, this
r  ■> o

regulatory model does not rise to the challenge of inter-sectoral telecoms convergence. This is 

especially considering the new and increased economic and social policy goals that the 

Communications Commission of Kenya will have to attain in the era of convergence, and for the 

attainment of a knowledge economy.3 ’6

See the[20111 i,6 C3Se Consumer Federation o f Kenya v the Ministry o f  Information and Communication and 2 Others, 
Petition No. 563 o f 2012.The Court ordered for the postponement o f the digital migration till after thedigital

ections, on the basis that the State had a duty to ensure that voters had access to broadcast news, which is 
Se<T? m exerc*s'n§ their right to vote.

V See by1,'r '*^’ re8ulatory framework under the Kenya Information and Communication Regulations, 2001.
urnational Telecommunications Union (2011) Chairman's Report: i f 1' Global Symposium fo r  Regulators, 

^'Hiam*h' 2 C '-2 3 r ‘ September 2 0 1 1, op. cit.
Pieties” ^ el°dy (1997) “Designing a Working Telecom Regulatory Structure for 21st Century Information 
r^ulation and^ -^*s react've regulatory stance is especially with regard to Quality o f Service regulation, tariff 
•^See geri un'versal access and service regulation.

^  R*Pubiicraof T hapter 2
Nairobi Pven^a (2007) Kenya Vision 2030: a globally competitive and prosperous Kenya, Government
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33 1.8 Proactive regulation
In this regulatory model, the Communications Commission of Kenya would act as a catalyst for 

facilitating the development of new applications and converged services across telecoms 

networks.540 Telecoms infrastructure is becoming increasingly important in achieving critical 

social and economic goals in society. Therefore, the Communications Commission of Kenya will 

be required to view telecom issues in the broader context of information society development 

policies and issues.541 After all, it is seized of a critical responsibility in attaining Vision 2030's 

goal of a knowledge economy."42

For example, Communications Commission of Kenya's telecom development indicators and 

targets would not be limited to traditional telecom sector objectives.54' They would be extended 

to applications and converged services in the financial, health, education and other sectors.544 

Telecoms regulation would then take a more proactive role in the attainment of broader social 

and economic goals of the Government of Kenya. 45

For the Communications Commission of Kenya to promote innovation and increased 

convergence of services within the ICT sector, and between the 1CT and other sectors, it must

adopt a more broad-based and pro-active regulatory philosophy. Legislators and policymakers 

should consider restructuring the Communications Commission of Kenya along the institutional 

model of the UK’s telecom regulator. The OFCOM is structured as a central platform on which

converging issues, tools and styles of analysis can be integrated, and through which the activities

William H. Melody (1997) “Designing a Working Telecom Regulatory Structure for 211,1 Century Information 
pieties,”op. cit.

l^e Findings o f the High Court in the case o f Consumer Federation o f Kenya v the Ministry o f Information 
*th Omn,un‘cat'on ar,d  2 Others [2013] eKLR Petition No. 563 o f  2012. See also, Consumer Federation o f Kenya 
^A tto rney  G e n e ra l a n d  4 Others, [2012] ekL R  Petition No. 88 o f  2011. In this case, the Court underscored the 
2oio r° 'e ° * * ^tate or»ans ‘n the realization o f  socio-economic rights under Article 43 o f the Constitution o f  Kenya
* Re
2012 ^  °! KerVa (2008) National Information and Communications Technology Sector Master Plan 2008-

^ee a*S0' Republic o f  Kenya (2007) Kenya Vision 2030: A Globally Competitive and Prosperous

L » ^ ^ F a s s i l  (2009) Making ICT Work fo r Pro-Poor Development: a critical evaluation o f  initiatives in three 
lnternation ^ r‘Can countries. Books on Demand, Norderstedt, Germany. The author notes that there are two 

^ 'aSreed indicators for assessing the performance o f  the ICT sector in countries. These are telecom 
United *.*'>€rcentage o f Gross Domestic Product (GDP) and telecom investment as a percentage o f revenue.

l0ns Conference on Trade and Development (2008) Services and Development: implications fo r  the 
. These includ  ̂̂  ^an^‘n& an^  tour‘sm services sectors in Kenya, op. cit.

y  Ŝ (>rt anc* l°ng_term development plans such as Kenya Vision 2030. See Republic o f Kenya (2007) 
■  0. a globally competitive and prosperous Kenya, ” Government Printer, Nairobi.



of key policy stakeholders can be coordinated/ 46 In addition, OFCOM maintains a close 

gpaagement with industry, community and the academy on convergence issues.547

3.3.2 Communications Commission of Kenya’s Institutional Composition

The composition of the Communications Commission of Kenya's board is critical to determining 

the ability of the Commission to fulfill its role as a broad-based and proactive inter-sectoral 

converged regulator, as described in section 3.3.1 above.545 The board composition should reflect 

two key constituencies in the context of converged telecoms services. These are the various 

sectoral regulators and policy makers, such as the Central Bank of Kenya and the National 

treasury, and various stakeholders in the convergence process, including market players, civil 

society, academia, and consumer groups.544

These include bodies such as Consumer Federation of Kenya (COFEK), the Telecommunications 

Network Operators Forum (TNOF); the Kenya Telecom Network Operators (KTNO), and the 

Telecommunications Service Providers Association of Kenya (TESPOK).

Composition of the Communications Commission of Kenya Board is guided by three main laws: 

the Constitution of Kenya 2010; the Kenya Information and Communications Act, and the State 

Corporations Act. 1 briefly examine them below.

T3.2.1 The Constitution of Kenya 2010

Article 34(5)(b) of the Constitution of Kenya 2010 provides that the ICT regulator should be a 

b°dy that is independent of control of government and political and commercial interests. It 

should also reflect the interests of all sections of the society. According to Ben Sihanya (2011),

is has assisted OFCOM in taking a strongly pro-active stance in relation to convergence. Its statutory activities 
inn* ^VCr resPons‘ve investigation and enforcement, discourse-centric consultation ptogramme, design o f 
of o IV£ anc* exPerimental policy instruments, and the design and evaluation o f new rules, regulations and forms 
aPPr \ ’!”niTlent engagement. See Constantijn Van Oranje, et al. (2008) ‘'Responding to Convergence: different 

ibid CS ^°r te*ecoms regulators,” RAND Europe, Brussels, Belgium.

^Articl
'n its c ° e ° f th e  Constitution o f Kenya 2010 requires the ICT regulator to reflect all sections o f  the society

Position. See also, Monica Kerrets (2004) “ ICT Regulation and Policy at a Crossroads: a case study o f  the 
k ^  &jProcess *n Kenya,"op. cit.
(Urep0nej Wê  ^oc‘ety  ° f  Human Rights Alliance v Attorney General and OtherNa\rob\ Petition 229 o f 2012
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this and other sections of the constitution including Article 10, which provides for inclusiveness 

and participation of the people, have signaled the shift of regulatory activity from ‘government'
, 550to ‘governance .

The courts, for example, have entertained constitutional petitions questioning the breach of the 

requirement of consultation and participation in the appointment of state officers. In the process, 

the courts have emphasized the need for participation, consultation, consensus, accountability, 

transparency and responsiveness in the process of governance.^ 1

The issue of independence of the Commission has also been litigated in the High Court/ “ The 

Media Council of Kenya and other civil society bodies, have also argued for absolute 

independence of the regulator from the State. However, this argument is not supported by Article 

34(5)(a) of the Constitution, which only prohibits control by government, rather than 

representation of government. In addition, Article 34(5)(b) requires the regulator to reflect the 

interests of all sections of society.

There is no doubt that the State is a major societal interest, and also has fundamentally strategic 

national security and economic interests in the communications sector. Indeed, under Articles 1, 

2, 10, and 73 of the Constitution, the State is the ultimate trustee and representative of public 

interest. This debate therefore boils down to the balance and number of State and non-state 

representatives in the governing board of the regulator, the Communications Commission of 

Kenya. I explore this balance in detail below.

•̂3.2.2 Kenya Information and Communications Act
Section 6( 1) of the Act provides for the composition of the Board. It includes 5 public officers 

designated by legislation, and seven other persons not being public officers, to be appointed by

Sihai and Public Authority in Kenya’s New Constitutional Order,"op. cit. 
Tea Zone Development Corporation & 3 Others [2012] eKLR.

See th^H*3 I) “The Presidency ;
Kw l Case Anne Kinyua v Nyayo tea  /.one uevetopment corporation cv  j  uiners i - i u  i z\ civliv.

C^n of c* ĵrouP ° f  Companies & another v Tom Mshindi& 2 others , Civil Suit No. 319 o f 2005, in the High 
spee^ tn ^a at Nairobi, [2011] eKLR. However, the Court upheld the power o f the State to limit the freedom of
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However, as discussed in Section 3.3.1.4 earlier above, the requirement of independence of 

control from government is controversial, and has been litigated in Court.554 The Kenya 

Information and Communications (Amendment) Bill, published in July 2013, attempts to resolve 

the issue of government and political control by reducing the presence of state officers. It amends 

section 6 of the Act to provide for only two state officers to sit on the Board. These are the 

Principal Secretary in charge of Communication and the Principal Secretary in charge of the 

National Treasury. The other nine members are the Chairman and Director-general of the Board, 

and seven members who shall not be State officers.

3.3.2.3 State Corporations Act
Section 5 of the Act provides general guidelines for the composition of Boards of State 

corporations. It mirrors the provisions of section 6(1) of the Kenya Information and 

Communications Act, above.

How have the above constitutional and statutory frameworks reconfigured the Communications 

Commission of Kenya as a converged regulator? I consider this question briefly below.

3.3.2.4 Representation of other sectoral regulators and policy makers in the CCK Board 
The ability of the Communications Commission of Kenya to forecast on convergence processes 

and impacts between the telecoms and other sectors depends on the representation of other 

Actors in its Board.5:0 This is important for policy coherence between different sectors.55*' 

Section 6 of Kenya Information and Communications Act provides for the membership of the 

information and Communication Principal Secretary, the Treasury Principal Secretary, and the

the Minister for Information and Communication. Ben Sihanya (2000) refers to this institutional

imposition as the “college of regulators.”553

r B e i l ------------ -----
j u j u **. Sihanya (2000) ‘infotainm ent and Cyber Law in Africa: regulatory benchmarks for the third

vX  "1Um;V Clt
a Group o f Companies & another v Tom Mshindi& 2 others , Civil Suit No. 319 o f2005, in the Hi eh Court 
at Nairobi, [201 l]eK L R .

ge ne ra li., w  .
procec.^T^'i^’ Monica Kerrets (2004) “ 1CT Regulation and Policy at a Crossroads: a case study o f the licensing

V « l enya;v ciL
"Sulators.-'i" Van 0ranJe’ et al (2008) “ Responding to Convergence: different approaches for telecoms

°P• cit.
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However, as discussed in Section 3.3.1.4 earlier above, the requirement of independence of 

control from government is controversial, and has been litigated in Court.554 The Kenya 

information and Communications (Amendment) Bill, published in July 2013, attempts to resolve 

the issue of government and political control by reducing the presence of state officers. It amends 

section 6 of the Act to provide for only two state officers to sit on the Board. These are the 

Principal Secretary in charge of Communication and the Principal Secretary in charge of the 

National Treasury. The other nine members are the Chairman and Director-general of the Board, 

and seven members who shall not be State officers.

3.3.2.3 State Corporations Act
Section 5 of the Act provides general guidelines for the composition of Boards of State 

corporations. It mirrors the provisions of section 6(1) o f the Kenya Information and 

Communications Act, above.

How have the above constitutional and statutory frameworks reconfigured the Communications 

Commission of Kenya as a converged regulator? I consider this question briefly below.

3-3.2.4 Representation of other sectoral regulators and policy makers in the CCK Board 
The ability of the Communications Commission of Kenya to forecast on convergence processes 

and impacts between the telecoms and other sectors depends on the representation of other 

Actors in its Board.555 This is important for policy coherence between different sectors.556 

Section 6 of Kenya Information and Communications Act provides for the membership of the 

information and Communication Principal Secretary, the Treasury Principal Secretary, and the

the Minister for Information and Communication. Ben Sihanya (2000) refers to this institutional

composition as the “college of regulators.”555

(2000) “ Infotainment and Cyber Law in Africa: regulatory benchmarks for the third 
! V r"Um'> '  cit.

a ^ >0UP o f Companies & another v Tom Mshindi& 2 others , Civil Suit No. 319 o f2005, in the High Court 
^ yâ Nairobi,[2011]eK L R .
f ^ ^ l y .  Monica Kerrets (2004) “ ICT Regulation and Policy at a Crossroads: a case study o f the licensing 

V ia to r ,- ' Van Oranje, et (2008) ‘'Responding to Convergence: different approaches for telecoms
°P- cit
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Internal Security Principal Secretary, in the Board. These positions are currently held by Joseph 

IVlusuni Tiampaty, Dr Kamau Thugge, and Mr. Mutea Iringo, respectively/" 7

Representation of the Ministry of Finance or the National Treasury, is critical, especially for the
CCO

development of regulatory policies for mobile financial services. However, for the benefit of 

other forms of convergence between telecoms and other sectors such as health and education, 

there is need for expansion of the membership of the Board. This could be done by way of 

temporary memberships, by way of co-option, to specific Board Committees.""0

3.3.2.S Representation of other stakeholders in the conv ergence regulatory process

As discussed earlier, one of the significant roles of regulation of convergence is the standard­

setting, information gathering, and behavior modification."60 These processes, however, cannot 

be successfully undertaken by way of prescriptive rules. There is need for buy-in among the 

convergence stakeholders."61 Therefore, linkages and engagements with convergence 

stakeholders such as market players, civil society, the academia and consumer groups are critical. 

They augment the ability of the Communications Commission of Kenya to play a pro-active role 

in the convergence process.

One of these linkages is by way of board representations in the Commission. This is, according 

to Ben Sihanya (2000), is because many ICT regulatory boards in Africa, do not have sufficient 

expertise."'" He argues that regulation is a complex and technical task that requires a 

combination of disciplines. These include law, business, consumer interest, technology, political

55s^ommun'cat'ons Commission o f Kenya, 2013, Annual report financial year 2011/12, op. cit.
The National Treasury, and the Central Bank o f Kenya, as the lead regulator o f mobile financial services, have 

® efforts to formulate financial laws and policies touching on mobile financial services. These include The 
ational Payments System Act, Cap. 39, the Proceeds o f  Crime and Anti-Money Laundering Act, and the 

S59̂ at'ons f°r the Provision o f  Electronic Retail Transfers.
ection 6(4) o f the State Corporations Act grants the Minister the power to appoint alternate members, not being 

J6° ° f  ̂ e  Board, to the Board.
Institute o f Economic Affairs (2003) “The Quest for an Information Society: benchmarking the regulatory 

Intr i ° r* l° us^er Kenya into an information era,"Oop. Ccit. See also, Morgan Bronwen &Yeung Karen (2007) 
**■ « ction to Law and Regulation, Oop. cit.
^ake^ |̂ | an ^dam , Tina James and Alice Munyua Wanjira (2007) “ Frequently Asked Questions about Multi- 
Pro . er Partnerships in ICT for Development: a guide for national ICT policy animators,” the Association for 
v':/5 .SS,Ve ^communications (APC) South Africa.

^'Ik'nnium’1,an̂ a “ Infotainment and Cyber Law in Africa: regulatory benchmarks for the third
°p. cit
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economy, and public policy.564 The CCK board, however, has an impressive representation of 

expertise, as discussed below.

Section 6(1 )(f) of the Kenya Information and Communications Act gives the Minister for 

Information and Communication the power to appoint at least seven persons, not being public 

officers, to the Board.565 The competencies to be met by such appointments include knowledge 

or experience in matters related to law, postal services, broadcasting, radio communication, 

information technology or computer science, telecommunications, and consumer protection
~ 566matters.

While the current Board members indeed meet the professional qualifications outlined in statute, 

it is not apparent whether the appointments mirror the need for stakeholder representation at the 

Commission.5<l7 For example, representation from the finance or banking sector would be 

significant for the representation of financial sector views on the policies and regulations 

touching on mobile financial services in Kenya.

Monica Kerrets (2004) laments the trend in the case of the Communications Commission of 

Kenya, where majority of the senior management staff and the Board of Directors, is composed 

of lawyers and engineers. She notes that the ideological justification for this is seen to come from 

the Government and public opinion. This is to the extent that legal and engineering experts are 

assumed to make good regulators due to the technical and legal nature of telecommunications.

She counters this argument by asserting that the nature of telecommunications has now come to 

enc°mpass information, communication and technology -  and permeates all sectors of the

*Sr  '
**> ^ G A, Laws o f Kenya.
merh a^ m? etence persons appointed to State organs is now a constitutional issue. Article 232(1 )(g) provides for 

,3n *a'r competition as the basis o f appointments and promotions in the public service. See Community 
whecg^L °>Û ^ wareness Trust and Others v Attorney General Nairobi Petition No. 243 o f 2011 (Unreported) 
^  Court underscored Article 232(1 )(g) as a benchmark for appointments to state organs. It held that 
applicants ~e W,t^ ° ^ ects °* these provisions provide the legitimate purpose for the differentiation o f various

Co,
^ca tio n s C om m ission o f  Kenya, 2012, Annual report financial year 2010/11, op. cit.
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economy. Thus, future policy making processes would do well to establish well rounded teams,
r / : o

from all domains of ICT as well as from other sectors of the economy.

There is need for telecoms regulators and policy makers to consider reforming the Kenya 

Information and Communications Act to provide for a more inclusive telecoms regulator.

3.3.3 Regulator} Cooperation between the CCK and other Sectoral Regulators in Kenya
Convergence of mobile telecom and financial services in Kenya has launched the era of inter­

sectoral convergence between telecoms and other sectors.569 This has resulted in regulatory 

convergence, as the converged services fall within the jurisdictions of various regulators, such as 

the Communications Commission of Kenya, the Central Bank of Kenya, the Competition 

Authority, and other consumer protection authorities.

As discussed in Chapter 2, regulatory convergence, in the present state, has resulted in a number 

of regulatory problems. These include regulatory overlap and conflict, regulatory inertia, and 

regulatory arbitrage.57<) The Central Bank of Kenya has taken the primary role in the regulation 

of mobile financial services in Kenya.571 On the other hand, the Communications Commission of 

Kenya has taken a passive role and stuck to its traditional role of regulating access to
• • • ST’communication services.

Market players, including Safaricom, Airtel, Essar Telecom and Orange Telkom, have taken 

advantage of the regulatory gaps to roll out their services. The success of mobile financial 

services in Kenya has actually been attributed to the absence of many bureaucratic and 

regulatory bottlenecks.57’

5«

• tunica Kerrets (2004) “ ICT Regulation and Policy at a Crossroads: a case study o f  the licensing process in 
I* ' °P- C/T Communications Commission o f Kenya

i-o he discussion on the process o f  network, market and regulatory convergence in section 1.2 o f Chapter 1.
511 ah- ^‘scuss'on on regulatory problems occasioned by convergence, in Section 2.8 o f Chapter 2. 
treatm>anCe 0̂r ^ 'nanc'a* Inclusion (2010) “ Enabling mobile money transfer: The Central Bank o f  Kenya’s 
°fKe ent0* M-Pesa,"Alliance for Financial Inclusion (2010) “Enabling mobile money transfer: The Central Bank 
571 Intê 3 S.treatment ° f  M-Pesa.” op. cit.
at rnal'onal Telecommunications Union (2011) Chairman's Report: 1 l lh Global Symposium fo r  Regulators, op.S73
East Nations Conference on Trade and Development (2012) “Mobile Money for Business Development in the 

311 Community: a comparative study o f existing platforms and regulations’, op. cit.
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This regulatory context, however, does not provide a healthy regulatory environment for the 

growth of investments and innovation in mobile financial services and other converged 

services. 74 There is need for policy coherence at all policy and regulatory levels touching on 

mobile financial services and other converged services/71' The question that arises is where the 

Communications Commission of Kenya falls in a coherent framework for policy and regulation 

of mobile financial services. I discuss at least three proposed designs for a coherent regulatory 

structure: multiple regulation, multi-utility regulation, and regulatory cooperation.

3.3.3.1 Multiple regulation
!n this model of regulation, all mobile financial service regulators, including the 

Communications Commission of Kenya, Central Bank of Kenya, the Competition Authority, and 

any other fringe regulators, would independently exercise regulation over aspects of converged 

services that fall within their jurisdiction. ^'For example, the Central Bank of Kenya will 

continue to regulate the payment services offered by mobile network operators, while the 

Communications Commission of Kenya would regulate access to communications services/ 77

As discussed above, the extent of convergence in services has rendered this distinction between 

regulating the service infrastructure, and regulating the service itself, untenable/ 78 For example, 

one solution to the problems of convergence regulation would be to leave the competition and 

consumer protection issues to be regulated by the general competition authorities and the

consumer regulation agencies. However, there has been extensive integration of mobile financial 

services into voice communications services, through service bundling. The implication is that 

regulation of mobile financial services by non-telecom regulators would result into their 

interference with the regulatory mandate of telecoms regulators.

574,

jQ^art^a Garcia-Murillo and Ian Maclnnes (2002) ‘T h e  impact o f  technological convergence on the regulation of 
industries,” op. cit. The author argues that regulatory arbitrage may not necessarily be the best option for 

575 *eb  0r tlle industry as a whole.
(1997) “ Regulatory arbitrage through financial innovation,”op. cit. The author refers to regulatory 

sni ^  creat've compliance.” He notes that while creative compliance may not be illegal, it undermines the 
5 V j^  regulation, and makes the regulatory framework appear weak and ineffective.
lnfQr ns *“• Arnbak (2002) “ Multi-utility regulation: yet another convergence,” in Networking Knowledge fo r  
Cn:, a.lon Societies: Institutions and Intervention. Robin Mansell, RohanSamarajiva& Amy Mahan (eds.) Delft

5" Se?,ty PreSS' Delft’ P- ,44‘
the C o,^0 regulat°ry mandate o f the Central Bank o f Kenya under the National Payments System Act, and that o f 
Act niUn,cations Commission o f Keya under Sections 5 and 83 o f the Kenya Information and Communications
J7|

Com
°1Unications Commission of Kenya (2008) Strategic Plan: 2008-2013, op. cit.
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In addition, multiple regulations will increase the cost of multiple regulatory compliance and 

undermine development and innovation of converged services such as mobile financial 

services.579 This is because the increased risk and cost from multiple heterogeneous regulations 

wiU harm incentives for efficient infrastructure investment and service provisioning.58"

3 3j .2  Multi-sector regulation

In common usage, multi-sector regulation is understood to be the functioning of a single 

regulatory agency that has responsibility for sectors such as telecom, energy, water and 

transportation. This model of regulation establishes a central regulatory authority with 

jurisdiction over multiple sectors.582 A good example of a multi-sector regulator in Kenya is the
• CO "1

Eneruv Regulatory Commission, established under the Energy A ct/' It regulates various 

independent sectors within the energy sector, including the electricity sector, the petroleum 

sector, and the renewable energy sector.

There is a distinction between a multi-sector regulator and a multi-utility regulator. The 

Communications Commission of Kenya is a converged multi-utility regulator, to the extent that 

it regulates telecommunications, broadcasting, postal communications, information technology, 

computing and other emergent services that fall within ICT sector.584 The advantages for this 

model are that policy coherence over ICT convergence has been easily achieved, and regulatory 

cost reduced. Indeed, the Communications Commission of Kenya can count its Universal 

Licensing Framework as a milestone for multi-utility regulation.585

579mNzomo Mutuku (2008) “Case for Consolidated Financial Sector Regulation in Kenya,”o/>. cit. Regulatory overlap 
•n any sector of the economy is not conducive for promoting innovation and investments because of the costs of 
regulatory compliance, and fear of multiple penalties from multiple regulators. Currently, the financial services 
^ctor in Kenya is governed by multiple Acts of Parliament: the Central Bank of Kenya Act (Cap. 491) the Banking 

ct (Cap. 488) Capital Markets Act (Cap. 485 A) the Retirements Benefits Act (No. 3 of 1997) and the Insurance 
- < C aP. 487). These statutes create the Central Bank of Kenya (Central Bank of Kenya) the Capital Markets Act 

.^e Retirements Benefits Authority (RBA) and the Insurance Regulatory Authority (IRA). 
a liam Lehr and Kiessling Thomas (1999) “Telecommunication Regulation in the United States and Europe: the

Trends in Telecommunications Policy 
Vogelsang (Eds.) (1999) Lawrence Erlbaum Associates, Mahwah, NJ.

World

0r cer>tralized authority,” in Competition, Regulation and Convergence: Tr 
S- E. Gillett and I. Vogelsang (Eds.) (1999) Lawrence Erlbaum Associ 

Diah„an ^artlaraJ 'va and Anders Henten (2002) "Rationales for Convergence and Multi-sector Regulation
jg ^ogue for Regulation of Network Economies (WDR) Lyngby. 
j^l^^ctor is a set of closely related industries, which have a degree of substitution possibilities and. furthermore, 
ec°«om'la COmP(ementar*t ies. See Frederick M. Scherer, and David Ross (1990) Industrial market structure and 
' Lner !1 ^ erf o rm a n ce> 3,d edition, Houghton Mifflin, Boston, pp. 73-79.
M See gen^Ct' ^  ° f  2006, Laws of Kenya.

^ enya Inf°rmahon and Communications Act, Cap. 411 A, Laws of Kenya
motions C om m ission o f  Kenya, 2009, Annual report financial year 2008/09, op. cit.



Multi-sector regulation brings together various sectors under one regulator. This model of 

regulation, however, portends many challenges, especially over mobile financial services. One of 

the challenges is the complexities of regulating traditionally distinct but converged services such 

as telecoms and financial services.586 * * * If the Central Bank of Kenya were to be fashioned as a 

central regulator for mobile financial services, can it efficiently regulate equipment type- 

approval? Can it undertake other specialized regulatory roles of the Communications 

Commission of Kenya?

On the other hand, if the Communications Commission of Kenya were to be designated the 

central regulator for mobile financial services, can it efficiently ensure macro-economic and 

micro-economic stability within the financial system? The answer would be negative.

In addition, the distinct regulatory philosophies and cultures of regulation of each sector make a
.too

central multi-utility and multi-sectoral regulator a hard sell. ' For example, the main regulatory 

role of the Central Bank of Kenya is to ensure liquidity, solvency and proper functioning of a
• cqq • • . .stable, market-based financial system.' On the other hand. Communications Commission ot 

Kenya’s mission statement is to regulate to ensure access to communications services.590

Both the CCK and the CBK, as multi-sector regulators, would also suffer certain problems 

associated with multi-sector regulators. Ben Sihanya (2000), for example, argues that the CCK 

would encounter three problems as an individual regulator. 91 First, there is a likelihood of 

^gulatory capture, where the regulated sector has more information than the regulator, and

5*6
Jens Ambak, for example, argues against centralized regulation o f mobile and financial services by pointing out 

at the fact that SIM cards o f GSM mobile terminals are being upgraded to function simultaneously as credit or 
« cards does not necessarily justify a single regulatory authority for telecom and financial services. See Jens C. 

^  ak (2002) “Multi-utility regulation: yet another convergence,” in Networking Knowledge fo r  Information 
Ll<-ties: Institutions and Intervention, Robin Mansell, Rohan Samarajiva & Amy Mahan (eds.) Delft University 

Delft, p. ,44.

^HxjU11'V (1997) “Converging Communications, Fragmented Regulation and Consumer Needs,” in W.
rv ‘ ^ - )  Telecom Reform: Principles, Policies and Regidatory Practices, 441-450. Technical University o f 
S ^ a rk ,  Lyngby.

s' $eci'°n Central Bank o f Kenya Act, Cap.491, Laws o f Kenya.
I t  ^(1) o f the Kenya Information and Communications Act, C ap.411 A. Laws o f Kenya.
MillenniuSihanya . (2°00) ’ lnl° ta' nment ancl Cyber Law in Africa: regulatory benchmarks for the third
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therefore determines the regulatory outcome.v " Regulatory capture can also occur as a result of 

corrupt practices. Second institutional memory is compromised, since, not everything pertaining 

to regulation goes into writing. Third multi-sector regulation compromises benefits of sharing 

expertise and information, since utility regulation is a multi-disciplinary task.39’

This therefore calls for another model of regulation that addresses the deficiencies of multiple 

regulation and multi-sector regulation of converged telecoms services.

3 3.3.3 Regulatory cooperation

The inadequacies of multiple regulation and multi-sector regulation of inter-sectoral convergence 

call for a new, overarching regulatory framework. This should be a framework that ensures a 

competitive level playing field for industry players without strangling economic and 

technological innovation.394

In the case of mobile financial services, for example, this can be achieved through a legal 

framework that encompasses an inter-related regulatory approach which recognizes the 

distinctive features of telecommunications and financial services requirements.393 In addition, the 

regulatory framework should establish and institutionalize co-operation and information sharing 

between the regulators. Cooperation and information-sharing is essential between the 

telecommunications regulator, supervising the provision of value-added services by a mobile 

network operator, and the banking regulator, supervising the deposit-taking business of the 

mobile network operator.3"’ Ben Sihanya (2000) has referred to this model as a cocktail of 

regulators.597

egulatory cooperation between the Communications Commission of Kenya and other sectoral 

^gulators ot the mobile financial services, and even other converged services, is therefore

O t  p 0 ^ 9 7 )  “Converging Communications, Fragmented Regulation and Consumer Needs,“op. cit.
gfow/L ^  e^er (-010) “ Regulatory framework for mobile financial services,” in Mobile applications o f inclusive 
' Ibij ^ SUsta*nable development, Telekom Regulatory Authority o f  India, New Delhi, India, pp. 87-93.

^knniuiu “ Infotainment and Cyber Law in Africa: regulatory benchmarks for the third
^ e o r r  i °‘̂  ° ^ ccorc^'n§ t0 the author, a “cocktail” occurs where various regulators have a mandate on the 
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critical if it *s t0 properly undertake its new telecoms regulation role. As discussed above, there is 

need for a clear legal framework for this kind of cooperation between sectoral regulators and the 

Communications Commission of Kenya. A plausible reason for the Commission’s passive role in 

mobile financial services could be that the Central Bank of Kenya, by virtue of its functions, 

commands more political weight than the Communications Commission of Kenya, in the 

absence of legal guidelines.

Currently, there are no clear and elaborate legal or administrative provisions for cooperation 

between the Communications Commission of Kenya and the Central Bank of Kenya or other 

sectoral regulators. This has undermined the process of formulating an optimal regulatory 

framework for mobile financial services, due to regulatory inertia. The Constitution of Kenya 

2010, by virtue of Article 10, binds state organs such as regulators to consult, before undertaking 

their regulatory functions.' ' However, in absence of legal and administrative guidelines, state 

agencies such as the Communications Commission of Kenya and the Central Bank of Kenya 

have pursued parallel regulatory programmes.

This provision requires clarification by way of either statute or subsidiary legislation. Indeed, 

this will require clear and elaborate mechanisms. This is because even where other constitutional 

offices such as the Presidency and the defunct Office of the Prime Minister were required to 

consult, there were interpretation conflicts regarding the extent of the process and nature of

consultation.599

Section 5(3) of the Kenya Information and Communications Act611" also provides that the 

Communications Commission of Kenya may enter into associations with such other bodies or 

Organizations within or outside Kenya, as the Commission may consider desirable or appropriate.

^ m d e  10 of the Constitution provides for national values and principles o f governance that bind all state organs, 
•ty law'CerS pUk 'C °fficers and any person that applies or interprets the Constitution, enacts, applies or interprets 

. or makes or implements any public policy decision. These values and principles o f governance include 
^evo*ut' on Power, participation o f the people, and inclusiveness.

^ h a s l ^ 1151'1141'0113* an<* statutory requirem ent for consultation has been litigated numerously in the Kenyan courts, 
(5 ? q . Come a significant requirem ent in the governance process. In Centre fo r  Rights Education and Awareness 
rric'anin^, S' V' ^  Attorney  General, Petition 16 o f  2011, in the High Court at Nairobi, the Courts considered the 
C°ns**ltM'° consu*tat‘°n, and observed that while neither the constitution nor statute provide benchmarks for 

Can 4??’ pu,3*'c Institutions must be guided by the spirit o f Article 10 o f  the Constitution.
A, Laws o f Kenya
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and in furtherance of its statutory purposes. Similarly, this section requires implementing 

guidelines in the form of ministerial orders or regulations.
H ;

In a number of countries, telecoms regulators have responded to the need to cooperate with other 

sectoral regulators in areas of concurrent jurisdiction by adopting memoranda of understanding

post Regulator (OPTA) and the Dutch competition authority have established a cooperation

the Nigerian Communications Commission (NCC) and the Nigerian Consumer Protection 

Council (CPC) have adopted a memorandum of understanding that establishes how the agencies 

will collaborate on matters related to consumer protection.603

A good legal and institutional forum for establishing a framework for cooperation between the

Communications Commission of Kenya and other sectoral regulators such as the Central Bank of

Kenya would be under the State Corporations Act.'104 Section 26 of the Act establishes the State

Corporations Advisory Committee. One of its functions under section 27 is to:

‘‘examine proposals by state corporations to acquire interests in any business or to enter 
into joint ventures with other bodies or persons or to undertake new business or otherwise 
expand the scope of the activities and advise thereon.

Hence the Committee would be an appropriate forum for coordinating the establishment of 

cooperation protocols and memoranda of understanding between the Communications 

Commission of Kenya and various State corporations. This would be important to avoid similar 

administrative challenges, e.g. functional overlaps, occasioned by regulatory convergence.60̂

and cooperation protocols.601 For example, the Dutch Independent Telecommunications and

protocol to provide clarity on how they will cooperate on matters of mutual interest.60" Similarly,

services.
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3 3.4 Extent of State regulation, co-regulation and self-regulation in Kenya’s telecom 

sector
One of the most important distinctions between innovative economic sectors such as the ICT 

sector and other sectors is that innovation is essentially led by other players other than the 

State.606 These players include the market, goods and service providers, consumers, and civil 

society groups, among others. Indeed, the rapid development of the ICT sector in Kenya can be 

credited to the liberalization of the ICT sector over the last 15 years.607 The mainstreaming of 

ICT into all socio-economic and political facets of society is evidenced by mobile financial 

services, e-learning, and mobile applications such as e-health, e-agriculture, among 

others.608This distinction has elicited an important global debate on regulation of ICT generally, 

and telecoms, in particular. Is regulation a State-centric or a polycentric activity?609

There is emerging consensus on a number of related regulated issues in this debate. First, 

regulation is not merely the action of the State in setting prescriptive rules backed by sanctions. 

Regulation also entails the use of other non-state and non-rule-and-sanction based regulatory 

tools and methods.610 These include regulatory incentives, market-based incentives, and other 

tools and methods discussed more exhaustively further below.611 Second, the sphere of 

regulation is not occupied only by the State, but by other non-state regulatory actors. It is 

polycentric.612

This polycentric view of regulation has been reinforced by many authors who have written on 

regulation of the information industry. Lawrence Lessig, for example, has captured this

composite view of regulation by suggesting four main regulatory tools or modalities, in general 

terms, as law, social norms, markets and architecture.613 Ben Sihanya (2000) adapts Lessig's 

regulatory framework in his argument that for Africa to claim the 2 P l century, it should re-

■j.. arc Bourreau & Pinar Dogan (2001) "Regulation and innovation in the telecommunications industry," 
*”(^ 0miT1Un'Cat'OnS Policy’ Llsev* *er’ Vol. 25(3) pages 167-184, April.

atana kariuki (2009) “Growth and Improvement o f  Information Communication Technology in Kenya,"o/?. cit.
*o»j .. ^ ^  Aker and Isaac M. Mbiti (2010) “Mobile Phones and Economic Development in Africa,”op. cit. 
res,j p kick (2008) “Constructing and contesting legitimacy and accountability in polycentric regulatory 

^ e£u âtlon ar,d  Governance, Volume 2, Issue 2, pp. 137-273.

” Uw
U$sj ,  Lessig (1999) Code and Other Laws o f  Cybersp, Basic Books, New York. See also, Lawrence

S ’ T h e  New Chicago S c h o o lJournal o f  Legal Studies, vol. XXVII (June 1998).
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exam*ne f°ur factors that are critical to a technology-led development strategy. These are the 

architecture, market instruments, constitutional and letal principles, and social norms.614

In this proposed scheme, the regulators occupying the sphere of regulation are the State, the 

society, the market players such as service providers and consumers, and infrastructure, 

respectively.61" Joel Reidenberg, on the other hand, also proposed a slightly varied set of 

regulatory modalities, as a ‘complex mix’ of State, business, technical, and citizen mechanisms 

for regulation.616

The telecoms regulatory sphere in Kenya is indeed composed of actors such as the 

Communications Commission of Kenya and other State actors, market players such as MNOs, 

civil society organizations, and other fringe actors.617 However, as has been appreciated by 

lawyers, economists and political scientists, State regulation remains the main regulatory actor in 

telecoms regulation. Other regulatory players exercise their roles around the legal regulatory 

framework of the State.618

Th;ee main regulatory mechanisms are used to engage other players in the process of telecoms 

regulation: state regulation, co-regulation and self-regulation.614 In order to effectively regulate 

converged telecoms services such as mobile financial services, it is necessary to engage these 

other regulatory players. They assist the regulator to evolve regulations that are timely and

Ben Sihanya (2000) “ Infotainment and Cyber Law in Africa: regulatory benchmarks for the third
* ennium.'o/?. cit. The author further argues that whether Africa claims the 21s' century largely depends on 

"J*pner Africa develops and harnesses the promise and opportunities presented by cyberspace, telecommunications

("s//>ln 0̂rniat'0n technol°gy-
•16 .* ' ^ee a*s°. Morgan Bronwen &Yeung Karen (2007) Introduction to Law and Regulation,op. cit.
&orT Reidenberg (1997) ‘Governing networks and rule-making in cyberspace’, in B. Kahin and C. Nesson (eds.) 

1ln Cyberspace: Information Policy and the Global Information Infrastructure, The MIT Press, Cambridge, 
a*so’ Joel Reidenberg and Paul Schwartz (1998) Data Protection Law and On-line Services: regulatory 

acce< T*’ ^ Ur- ^ omm- 1998) available atlmp://europa.eu.int/comrn/d»>15/ea/mediay'dataprot/stiidies/regiil.pdf (last

Tish ° n July 15, 2 0 12)-
b eho ld  ^ am’ ^ 'na James an<J Alice Munyua Wanjira (2007) “ Frequently Asked Questions about Multi- 

A 0i,u P *>artnerships in ICT for Development: a guide for national ICT policy animators,”o/>. cit.
See Co| ( l " 4) ^ eSl^ al‘°n: Legal Form and Economic Theory, Clarendon Press, Oxford.

29 Jour^jln ^cott (2002) “Private Regulation o f the Public Sector: a neglected facet o f  contemporary governance” 
r°leofr^  and Society, pp. 56-76. See also, Julie Black (2001) ‘Decentering Regulation: understanding the

at,0n an<J self-regulation in a ‘post-regulatory’ w orld’ 54 Current Legal Problems, pp. 103-46.



relevant to the evolving technological and converging sector.620 Below I briefly discuss the 

extent to which state regulation, co-regulation and self-regulation have been used to regulate 

mobile financial services.

3 3.4.1 State regulation in the Kenyan telecoms sector

This type of regulation is typified by the traditional prescriptive, sanction-based, command-and- 

control regulation by statutory agencies. “ The Communications Commission of Kenya, by 

virtue of its status as a state corporation, embodies the model of state regulation. “ As discussed 

earlier above, though, Article 34(5)(a) of the Constitution, requires that the information regulator 

should be independent of control of Government. Media stakeholders such as the Media Council 

of Kenya (MCK) have called for the re-establishment of the Communications Commission of 

Kenya as an independent statutory commission rather than a state corporation.

State regulation of the telecoms sector by the Communications Commission of Kenya is justified 

ny the need for risk aversion and economic planning in an increasingly complex and globalized 

economy and society.624 This is especially necessary for sensitive services such as converged 

mobile telecoms and financial services. In addition, the Communications Commission of Kenya 

is better placed to push for certain regulations, and the compliance with those regulations, as they 

may not be in the interest of other regulatory players, e.g. MNOs. These include competition 

regulations, quality of service regulations, and other consumer-oriented regulations.

However, Article 10 of the Constitution of Kenya 2010 also provides certain standards for 

inclusiveness and participation of the people in the regulatory process of the Communications

WO 1; . ---------------------------
Adam, Tina James and Alice Munyua Wanjira (2007) “Frequently Asked Questions about Multi- 

**i aer Partnerships in ICT for Development: a guide for national ICT policy animators,” o/?. cit.
Ujjy . ^res and John Braithwaite (1992) Responsive Regulation: transcending the deregulation debate, Oxford 

' fien^ ^ress' New York, p. 102.
U a ^ .  Sihanya (2000) “ Infotainment and Cyber Law in Africa: regulatory benchmarks for the third 
Jnd altya/11 1 °P- cit. The author notes that this model assumes that the government is endowed with infinite wisdom, 
' ^infrtj *eeks the Pub,'C good.

^ a§We (2012) “Communications Commission o f Kenya to be Replaced by New Independent Body,”o/?. 
er’ an independent Commission, as long as it is established by an Act o f Parliament, would still fall under 

Mike v ° n ° ^ a State organ, as provided under Article 260 o f  the Constitution.
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Commission of Kenya and other state organs. “ These principles require that the 

Communications Commission of Kenya and any other regulators and policy makers in the 

telecoms sector consult with sector stakeholders and other regulators in making regulations and 

policies.

This is necessary for augmenting Communications Commission of Kenya’s regulatory capacity 

with technical know-how, industry statistics, and other vital information that it may not have. 

This practice has been reflected, for example, in the composition of the Prime Minister's Task 

Force on price wars in the mobile telecoms sector.626 The Task Force was composed of 

representatives from the Prime Minister’s office, the CBK, the Communications Commission of 

Kenya and also from the respective MNOs.627

3.3.4.2 Self-regulation within Kenya’s telecoms sector

As contrasted with State regulation, self-regulation entails the specification, administration and 

enforcement of the regulations by the regulated bodies themselves. “ Self-regulation is common 

in restricted professions such as the practice of medicine. Engineering, Law and other similar 

disciplines. In Kenya, for example, the above professions are regulated by the Kenya Medical 

Practitioners and Dentists Board, Engineers Board of Kenya, and the Law Society of Kenya, 

respectively.629

Ir; the 1CT sector, some of the self-regulatory agencies include the Computer Society of Kenya 

(CSKX the Information Technology Standards Association (ITSA), and the East Africa Internet 

Association (EAIA).6j0 Public utility sectors such as the telecoms sector have been under state * 10

(~entref ° r Rights Education and Awareness & 7 Others versus The Attorney General, Petition 16 o f 2011, in 
(% Co"rt at Nairobi, [eKLR],
2m (2011) “State Acts to Fix Mobile Phone Wars,” East African Standard, Thursday February 24,
127 Nairobi. 

ibid.
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regulation. However, in 2007, Parliament enacted the Media Act*” 1, which established the Media 

Council of Kenya to regulate the Media industry.

Nevertheless, the telecom sector has also organized itself into various market associations such 

as the Kenya ICT Network (KICTANET), the Telecommunications Service Providers 

Association of Kenya (TESPOK) and the Kenya Telecom Network Operators (KTNO), and the 

Telecommunications Network Operator Forum (TNOF).6” These organizations, however, are 

more of lobby groups than self-regulatory organizations.6" The telecoms sector therefore lacks a 

self-regulatory regime.

Self-regulation is generally advantageous over state regulation because of a number of reasons. 

First, industry knowledge and expertise is used more efficiently, especially in regulation of 

technical issues.634 Second, regulations emanating from self-regulatory bodies are more flexible 

and adaptable to rapid technological and other economic changes, compared to state-centric 

regulations. In Kenya, for example, regulations made by the Communications Commission of 

Kenya must be approved by parliamentary committees such as the Committee on Energy, 

Communication and Information, and the Committee on Delegated Legislation.6”

Third, self-regulation lowers the regulatory burden on business, compared to the costs of State 

regulation, which many times involve revenue-focused fees and levies.611 Reciprocally, the cost

63: ^ ct ^°- 3 of 2007, Laws o f Kenya.
Lishan Adam, Tina James and Alice Munyua Wanjira (2007) “ Frequently Asked Questions about Multi- 

stakeholder Partnerships in ICT for Development: a guide for national ICT policy animators,”*?/?. cit. 
u . ®en Sihanya (2000) “ Infotainment and Cyber Law in Africa: regulatory benchmarks for the third
«Y lennium,”op. cit.
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of state regulation is also lowered to entertain appeals from the self-regulatory bodies.6’7 Lastly, 

self-regulation allows the market to work better, in absence of the disruptive interference of the 

State.

For the above reasons, self-regulation would provide a good regulatory environment for 

innovation-led and rapidly-changing sectors such as the converged telecoms sector. This is 

especially with regard to the increased speed of promulgation of sector regulations for new 

business and technological innovations such as mobile financial services.

However, as discussed earlier above, self- regulation may not be a suitable regulatory scheme for 

services such as mobile financial services. This is because of the inherent risks of financial and 

other improprieties that may be perpetrated by the mobile network operators.'” 6 Therefore, there 

is need for a balanced approach between state regulation and self-regulation, so as to achieve the 

benefits of both frameworks. This is discussed below.

3.3.4.3 Co-regulation by the State and market players in the telecoms sector in Kenya 

Because of the advantages and inherent inadequacies in both state regulation and self-regulation, 

there is need for a balanced approach that can harness the benefits of both frameworks, to 

promote innovation and development of converged services. This is known as co-regulation. The 

most common definition of co-regulation is that it involves self-regulation with a statutory 

element, or with the oversight of a public authority.640 Co-regulation can take either of the 

following three forms.

first, cooperation between state authorities, e.g. the Communications Commission of Kenya, 

w,th the industry, such as the Kenya Telecoms Network Operators (KTNO), and the

See generally, Connie Ngondi Houghton (2006) “Access to Justice and the Rule o f law in Kenya,” paper 
for the High Level Commission on Legal Empowerment o f the Poor, Nairobi.

*«y, there are no telecoms regulations specific to mobile financial services. Aside from the provisions of 
° f  the Kenya Information and Communications Act, which touch on electronic transactions, the 

** C°mtrjission o f Kenya does not exercise a direct regulatory role.
~ Ian g. ln(* Kenya School o f  Monetary Studies (2010) “ Mobile Financial Services Risk Matrix,”o/?. cit.

e an£* Peter Vass (2005) “ Self-Regulation and the Regulatory State: a survey o f  policy and practice,” 
[ P°rt 17, Centre for the Study o f Regulated Industries, University o f Bath School o f  Business, Bath.
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Telecommunications Service Providers of Kenya (TESPOK), on regulatory matters;641 Second, 

^legation of a public authority’s regulatory powers to an industry or professional body; Third, 

review, approval and endorsement of self-regulatory schemes developed by industry 

associations, without necessarily being established by statute.642

The advantage of co-regulation is that it combines the advantages of state regulation and self- 

regulation , in a bid to create an optimal regulatory framework for telecoms convergence.64' The 

Kenva Information and Communications Act does not have a framework for co-regulation. It 

preserves the state regulatory orientation.

The input of market players in the regulatory process is critical to maintaining regulatory 

processes at the age of innovation.644 While the Government has strategic goals and objectives 

that must be safeguarded by State regulation, it requires the input of market players in the 

regulatory process.641' There is therefore need for regulatory reform to incorporate regulatory 

cooperation in the telecoms sector.646

Ml
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n°lê a'h 'nternati°nal Journal o f  Humanities and Social Science, Vol. 1, No. 9, Special Issue July 2011. The author 
Mg. a seh-regulation in the capital markets has served the market well, but failed in the area o f  enforcement o f

4,5 Ian
w> and Peter Vass (2005) “Self-Regulation and the Regulatory State: a survey o f policy and practice,”o/?.

^  Be
S?l*nni S'hanya (2000) “ Infotainment and Cyber Law in Africa: regulatory benchmarks for the third
% d UnVVc,7.

'bid

146



3.3.5 Use of principle-based versus rule-based regulations by Kenyan telecom regulators

As mentioned above, the challenge of regulating rapidly-changing technologies and business 

environments is that regulations are not promulgated as fast as the introduction of technological 

and business innovations.647 Hence, where innovative and unregulated services such as 

converged mobile financial services are introduced in the market, regulations may stifle 

innovation and investments. This is because market entry may be barred by the unavailability 

of regulations providing for licensing and authorization of these new services and business 

models.649

Indeed, in the case of mobile financial services in developing countries, telecoms and financial 

regulators have been reluctant to replicate the successful M-Pesa in their countries due to 

absence of a regulatory framework.'1"  In Kenya’s case, Safaricom was lucky to have 

successfully lobbied the Central Bank of Kenya and the Communications Commission of Kenya 

to grant conditional authorization, while the regulators monitored the new service.651

It is in this context that the extent of detail in the regulations governing mobile financial services 

and other similar converged services is crucial to the promotion of innovation and investment in 

telecoms. The most common framework of regulation in this context is principle-based 

regulation versus rule-based regulations.65" Which of these two frameworks are conducive to the 

development of mobile financial services and other converged services? I briefly consider each 

tramework below. This is by no means exhaustive of the analytical frameworks of regulation of 

convergence in ICTs.

ibid.
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3 3.5.1 Rule-based regulation of telecoms in Kenya
Rule-based regulation is more commonly known as ex ante regulation, whereby the law states, in 

advance, a detailed and particular rule that a company must obey.65’ Certainty of rule-based or ex 

ante regulation in telecommunications is necessary for building competitive markets and risk 

m a n ag e m en t.6"4 For example, where health, safety or economic harms are likely to occur, 

regulators prefer to make detailed, prescriptive rules.655

Examples of rule-based regulations under Kenyan telecoms laws include the communications 

equipment regulations656, which prescribe a detailed framework for authorization of use of 

communications equipment in Kenya. Other rule-based regulations include spectrum use 

regulations, which regulates the allocation and use of spectrum in Kenya. The regulations are 

detailed and restrictive to the extent that, for example, spectrum trading is not allowed. The 

telecoms competition regulations65'6 are also rule-based to the extent that, for example, they 

provide numerical thresholds and parameters for defining Significant Market Players (SMPs).

Rule-based regulations more consistently regulate simple phenomena, and become less adequate 

the more telecoms markets evolve and converge with sectoral and non-sectoral services such as 

mobile financial services.659 For example, equipment type regulations in Kenya have been 

criticized by Ben Sihanya (2000) for ‘‘being too superficial and for fossilizing technological 

development.”66l) Indeed, as discussed in Chapter 2, the traditional regulatory framework of 

telecoms -  authorization, competition, interconnection and interoperability, universal service and 

access, and quality of service -  have failed to anticipate emergent converged services across
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sectors. This is because the rule-based regulations are not detailed enough to foresee future 

telecoms developments.661

These inadequacies of rule-based regulation have led to the increasing need for more flexible 

telecoms regulatory frameworks -  principle-based regulations. These are discussed below.

3 3.5.2 Principle-based regulation
These are regulations that are high-level, broadly stated rules or principles that set the standards 

by which regulated firms must conduct business. “ In contrast to rules, as the regulated 

phenomena become more complex, principles deliver more consistency than rules.66’ Principle- 

based regulations are related to ex post regulations, which contain general principles, and leave 

to the regulators and the courts to determine, after the event, whether a breach of the regulations 

has occurred.664

This framework of regulation is advocated in situations where technological and market change 

can quickly overtake any short-term prescriptive rules.663 For example, the definition of 

telecommunications service, and the role of the Communications Commission of Kenya under 

the Kenya Information and Communications Act have become problematic with the convergence 

of mobile telecoms and financial services.666

As discussed earlier above, the Communications Commission of Kenya interprets its role as 

facilitating access to communications services, which services do not factor in value added 

services such as mobile financial services.667 Hence the regulator has been reluctant to exercise 

regulatory jurisdiction over mobile financial services.668
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Such regulatory dichotomies work best when technological categories remain discrete and 

absolute.™'4 However, these dichotomies cannot work when technological convergence results in 

porous service categories and diversification by network operators.h7n

Another area of telecoms regulation that requires principle-based regulations rather than rule- 

based regulations is universal service and access. Convergence of services within and without the 

telecoms sector has exposed the fact that a clean semantic dichotomy between 

telecommunications service and information services does not work in a time of rapid 

technological evolution and convergence. Hence the objective of universal service may be 

undermined where traditional telecoms services are converged with other services that fall 

outside the ambit of universal service and access regulations.

Principle-based regulation may, however, leave the telecoms and other sectoral regulators with 

too much discretion that may be abused, especially in the context of market capture. In such 

instances, rule-based regulations work better to regulate the market.

It is clear that both principle-based regulations and rule-based regulations serve important 

functions in telecoms regulation. The present era of increasing convergence of telecoms and 

other services, is also characterized by increasing globalization of telecoms and trade by way of 

ICT 674 How can the Communications Commission of Kenya ensure a telecoms regulatory 

framework that manages risk against consumers, the economy and national security, while at the 

same time promoting innovation and increased investment in converged telecoms services?

Robert M Frieden (2002) “ Wither Convergence: Legal, Regulatory, and Trade Opportunism in 
Communications,” 18 Santa Clara Computer & High Tech. L.J. 171. Frieden urges legislators, policy makers 

regulators to devise technology-neutral classifications, and recognize that technological and marketplace 
ergence integrates content and conduit. The model has the potential o f expanding the reach o f regulation, and 

greater consistency and rationality.
67,

H a L ert M Frieden (2000) Universal Services: When technologies converge and regulatory models diverge, 
^Jbid ^°Urna* ° f  Law and Technology, Volume 13, Number 3, Summer.

ty0r|^  generally, Julia Black (2010) “The rise, fall and fate o f principle-based regulation” LSE Legal Studies
.** SeTf ^ er ^°- *7/2010, London School o f Economics, London. 

nstitute o f Economic Affairs (2 
'nformation economy,”op. cit

i  L u u u u i i  o c n u u i  u i  c . c u n u i n i c : > ,  i a j i i u u i i .

the global ’*lUte °* ^ conom'c Affairs (2002) “Telecommunications Policy in Transition: mainstreaming Kenya into
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A third view has emerged within the principles-rules debate. Principles and rules are not 

necessarily mutually exclusive. Every telecoms regulatory framework can be placed along a 

comtinuum rule-based and principle-based regulations. Indeed, as discussed above, both 

resulatory frameworks have desirable features necessary for functional telecoms regulation. 

Whether particular laws are cast in one form or another depends on trade-offs involving certainty 

versus contextual judgment on the one hand, and the relative novelty versus norm recognition on 

the other hand.' "

For example, the most intrusive (ex ante, rule-based) regulations can be reserved for situations 

where serious harm -  whether health, safety, national security or economic -  is at issue.676 This 

includes regulations on equipment type, competition and consumer protection. On the other 

hand, principle-based regulations can be used in regulating interconnection and interoperability, 

universal access and service, and other telecoms regulatory areas.677

Ultimately, the most effective regulatory framework that will promote mobile financial services 

and other converged services will be one guided by the following principles: limited regulation 

for clear and necessary policy objectives; consumer-centric regulation; blend of clarity, certainty 

and predictability; participatory regulation, independent and effective regulation.678

^  The Role of the Communications Appeals Tribunal in Regulating Convergence in 
foe Telecoms Sector

Communications Appeals Tribunal (CAT) is established under section 102 of the Kenya 

Information and Communications Act.679 Its role under the Act is to arbitrate in cases where 

•sputes arise between the parties under the Act, and also such matters as may be referred to it by

Ken eth Jull and Stephen Schmidt (2009) “ Preventing Harm in Telecommunications Regulation: a new matrix o f 
CS anC* m *es w 'th 'n tf,e ex ante vs- ex Post debate” op. cit.

2orayda Ruth B.

175Cat)7 technology, m arkets a n d  dilem m as, Philippine Law Journal, Vol. 79, (Oct. 2004) p. 392.
I A, Laws of Kenya.

Andam and Christian Gerard P. Castillo, Regulating Communications in a Converging
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the Minister. These include disputes between the Communications Commission of Kenya and 

market players, and also between the market players themselves.

The members of the Tribunal consist of a Chairman who holds or has held a judicial office in

K.enva. or an Advocate qualified to do so, two other members with expert knowledge of matters 

under the Tribunal’s jurisdiction, and two other members nominated by the Media Council 

established under the Media Act, 2007.

The CAT is an integral telecoms regulatory organ in the sense that it can uphold, reaffirm, or 

annul the decisions of the primary regulator, the Communications Commission of Kenya.681 In 

the context of converged telecoms services, the CAT can play the important role of reviewing the 

decisions of the Communications Commission of Kenya, where the regulator has not made a 

decision that sufficiently factors in the convergence context. “ Hence its interpretation of 

telecoms laws and regulations is important for the development of jurisprudence that promotes or 

undermines innovation and increased investments in converged services.

The CAT has had an opportunity to exercise its mind on licencing matters that, as I have argued 

in Section 2.3.1.1 of Chapter 2, have a bearing on the ability of the mobile network operators to 

invest and innovate further in converged services. In Appeal No. 3 Of 2009 -  Dispute betweeti 

Safaricom Limited and Communications Commission o f Kenya, the CAT was seized of an appeal 

against the decision of the CCK.

The dispute involved the pricing of a renewal of a 3G license granted by the CCK to Safaricom 

®2007. Upon application by Safaricom for renewal of the 3G license in 2008, the CCK required 

Applicant, Safaricom, to pay a sum of Kshs. 135,450,000/= as frequency utilization fees for 

period Ist July 2008 to 30th June 2009.

yfccti 7'— -----------------
4 Sect°n o f the Kenya Information and Communications Act, C ap.411 A, Laws o f Kenya.

 ̂ 10,1 *02 o f the Kenya Information and Communications Act.
L|» ; for example, Republic versus Communications Appeals Tribunal & Another Ex-Parte Safaricom Limited,

Givi/ Application 257 o f 2010, High Court o f Kenya at Nairobi [eKLR], The Tribunal had to review 
ications Commission o f Kenya's, decision on the pricing o f 3G license applied for by Safaricom. I have 

P ^ ^ h is  case in Chapter 2.
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Safaricom appealed to the CAT on 2 grounds. First, the CCK failed to take into consideration 

relevant facts and international standards in computing the fees payable. Second, Safaricom 

contended that subsequent applicants for the 3G license, being Safaricom’s competitors such as 

Airtel Kenya, paid significantly lower fees for the same License. Safaricom argued that this was 

discriminative and did not guarantee fair competition in the mobile telecoms market. The CAT, 

on 22nd February 2012, delivered its ruling and dismissed the appeal, directing the Applicants to 

pay the sums as required by the CCK.

The CAT determined that the differentiation in the license fees was as a result of the change in 

the competition status of the mobile telecommunications market. The High Court, in ... later 

upheld the CAT’s findings.'’8'

This one decision does not betray a particular orientation of the CAT with regard to regulation of 

converged mobile and financial services. There is need for further research on the jurisprudence 

emanating from the CAT, and its effects on the regulatory aspects of convergence o f mobile 

financial services and other converged services.

3.5 The Role of the National Communications Secretariat in regulating Telecoms 
Convergence

Ihe National Communications Secretariat (NCS) is established under section 84 of the Kenya 

Information and Communications Act. Its functions include advising the Government on the 

adoption of a communications policy. According to the Act, the policy should promote the 

benefits of technological development to all communications users.'’84 It should also fosters 

national safety and security, economic prosperity, and the delivery of critical social services 

trough telecommunications.68'

-p/toA/zc versus Communications Appeals Tribunal & Another Ex-Parte Safaricom Limited, Miscellaneous Civil 
°f20IO, High Court o f  Kenya at Nairobi [eKLR].

*ilbjJ0n o f  the Kenya Information and Communications Act.
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In addition, the NCS is mandated with advising on adopting a communications policy that 

promotes competition and efficiency in the communications sector, and also fosters efficient use 

of telecommunications resources, while protecting public interest.

As 1 have argued earlier above, the era of convergence has expanded the business and mandate 

of telecoms service providers to include social services such as financial services, education, 

health and even agricultural services.687 Some of these services, such as mobile financial services 

in Kenya, have become critical for social and economic inclusion. Therefore, the 

Communications Commission of Kenya should re-evaluate and expand its regulatory terms of 

reference. The current legislative efforts by the Cabinet Secretary for ICT, in amending the 

Kenya Information and Communications Act, are geared towards this direction.688

Hence the role of the NCS in promoting a communications policy that fosters the delivery of 

critical social services is critical to the development of converged telecoms services such as 

mobile financial services. The NCS has been silent in its operations. However, if the 

government's ICT policy instruments outlined above are to be used as an evaluation benchmark, 

then the NCS has not succeeded in promoting the provision of converged social services such as 

mobile financial services and other converged services.

Ihe policy instruments, including the Communications Commission of Kenya Strategic Plan, 

2008 -  2013686 , the National Information and Communications Technology (ICT) Policy, 

20066'°, and the National Information and Communications Technology Sector Master Plan,

M6
M7,

Ibid.
United Nations Conference on Trade and Development (2008) Services and Development: implications for the 
^communications, banking and tourism services sectors in Kenya, op. cit. William H. Melody (1997) “ Designing 

orking Telecom Regulatory Structure for 21st Century Information Societies,” Op cit. See also, Communications 
^m ission of Kenya (2008) Strategic Plan: 2008-2013, op. cit.
^  As discussed in See the Kenya Information and Communications (Amendment) Bill, 2013, published on 11th July 

* at http://www.cickenva.org/index.php/legislation/item/332-the-kenva-information-and-communications-

of a ^Zette Notice No. 24 o f 2006. The Kenyan ICT policy remained in draft form for several years, largely because

^  — ^DCbill-2013#.Uh8V8T-NBs4 (accessed on 28/8/13). On I P  July 2013, the Information and 
(Am Unicat‘ons Cabinet Secretary, Dr. Fred Matiangi, published the Kenya Information and Communications 
fr̂ c ndment) Bill, 2013. The Bill seeks to amend the definition o f  telecommunications service to refer to “any 

c IOn’ including banking, money transfer, or similar services carried out through a communications system.”
*** o£^ni,n‘cat‘ons Commission o f Kenya (2008) Strategic Plan: 2008-2013, op. cit.

r ........................................................................................................

and la'ck°lntec* 'nst‘tut'°nal framework for policy development, lack o f a high-level ICT champion in government
° f  adequate and sustainable funding for ICT. See Gatana Kariuki (2009) “Growth and improvement o f
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2 0 0 8 -2 0 12691, do not address in any detail the Government’s plan to promote the convergence of 

telecoms and other sectoral services to deliver critical social services. Indeed, according to the 

Communications Commission of Kenya Strategic Plain, and the Kenya Vision 2030, the 

Government’s flagship programme for ICT development is Business Process Outsourcing (BPO) 

rather than mobile financial service development. '

The NCS, therefore, should play a greater role in mainstreaming the importance of convergence 

in telecoms and other ICT services in current and future government communications policy 

instruments.

3.6 The Role of the Ministry of Information and Communication in Regulating 
Convergence of Mobile and Financial Services
The Ministry of Information and Communication was created in 2004, after being hived off from 

the Ministry of Transport and Communication, in a Cabinet Reshuffle.69’According to some 

observers, the previous Minister of Transport and Communication had an uneasy relationship 

with the private sector. As was the case with his predecessors, the Permanent Secretary’s 

attention under the old ministry of Transport and Communications tended to focus more on the 

transportation sector than the communications sector.694

Under the Presidential Circular No. 1 of 2008, the Ministry of Information and Communication 

is charged with the development and implementation of the National Information and 

Communications Technology (ICT) Policy.693

h addition, section 5A of the Kenya Information and Communications Act provides that the 

Minister may issue to the Commission policy guidelines of a general nature relating to the * **

'Hformati

^ mution a n d  C o m m u n ic a tio n  T e c h n o lo g y  (IJ E D IC T ) 2009, Vol. 5, Issue 2, pp. 146-160. 
epublic of Kenya (2008) National Information and Communications Technology Sector Master Plan 2008-2012,

t  cit-
•* Public of Kenya (2007) “K e n y a  V isio n  2 0 3 0 :  a  g lo b a l ly  c o m p e t i t iv e  a n d  p r o s p e r o u s  K e n y a , ”o p . c it.
Iqi- othy Waema (2007) “2007 Kenya Telecommunications Sector performance Review: a supply side analysis of
**ftL°UtcomeS' Research ICT Africa, Cape Town.

H ^jj^h lic  o f Kenya (2008) Organization o f  the Government o f the Republic o f  Kenya, Government Printer,

•on communication technology in K e n y a In te rn a tio n a l J o u r n a l o f  E d u c a tio n  a n d  D e v e lo p m e n t  u s in g
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provisions of the Act as may be appropriate.646 Section 5 of the Act also provides that the 

Commission shall, in the performance of its functions under this Act have regard to any policy 

guidelines of a general nature relating to the provisions of this Act notified to it by the Minister 

and published in the Gazette. These provisions qualify the independence of the Communications 

Commission of Kenya as provided under section 5B of the Act.647

The success of implementing ICT programmes, and regulating the market, are largely 

determined by the nature and outcomes of the ICT policy processes.64* Hence, the Ministry of 

information has an important role in orienting the regulatory activities of the Communications 

Commission of Kenya to achieve general and specific government functions.

Currently, there are two ICT policy instruments prepared by the Ministry, in force. These are the 

National Information and Communications Technology (ICT) Policy, 2006699, and the National 

Information and Communications Technology Sector Master Plan, 2008-2012700, discussed 

above. These policy instruments have also informed the Communications Commission of 

Kenya’s Strategic Plan, 2008 -  2013701. As discussed above, the Ministry of Information and 

Communication has not, in its policy instruments, outlined a government plan to promote the 

development of converged services.

The Cabinet Secretary for Information and Communication, currently Hon. Fred Matiang'i, and 

the Principal Secretary (currently, Mr. Joseph Musuny Tiampaty) also have an important role to 

play. This is especially in fostering and promoting regulatory cooperation between the Ministry 

°f Information and Communication and the Communications Commission of Kenya on the one 

tand, and the Ministry of Finance and the Central Bank of Kenya on the other hand.

As discussed earlier in section 3.3.1.1, this provision is problematic, in view o f Article 33(5) o f  the Constitution 
«9? -010, which requires that the ICT regulator be independent o f  government control.
^  ,p- proposals contained under the Kenya Information and Communications (Amendment) Bill, 2013, are meant

3n 'nclePendent ICT regulator free from government control. For example, it seeks to amend sections 5 and 
. e to reduce executive influence on the regulator..

j, °nica Kerrets (2004) “ICT Regulation and Policy at a Crossroads: a case study o f the licensing process in 
^ W ’qp. cit.

■ R ^ ette Notice No. 24 o f 2006.
L T blic ° f  Kenya (2008) National Information and Communications Technolouy Sector M aster Plan 2008-2012,

\ 0
wications Commission o f Kenya (2008) Strategic Plan: 2008-2013, op. cit.
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This is because, at Cabinet and at the Civil service level, the Cabinet Secretary and the Principal 

Secretary, respectively, are in a position to coordinate policy and administrative functions aimed 

at promoting cross-sectoral convergence of services such as mobile and financial services. In 

addition, both the Information and Communication Permanent Secretary and the Finance 

permanent Secretary sit in the Communications Commission of Kenya Board.

However, as discussed earlier, the role of policy and regulatory coordination has not been 

achieved to the desired level. This is because the Central Bank of Kenya has taken the primary 

regulatory role in mobile financial services, and sidelined the Communications Commission of 

Kenya. While there is indeed coordination between the two ministries, it is to the extent that the 

Information and Communications Ministry promotes and champions the policies and regulations 

of the Communications Commission of Kenya.7rb

There is need for greater focus by the Ministry for Information and Communication in preparing 

a communications policy that recognizes the increasing convergence of services among various 

ICT and non-ICT sectors. The policy guidelines should also give the Communications 

Commission of Kenya better direction on orienting their regulatory activities and resources. This 

is especially on how to foster regulatory cooperation with other sectoral regulators such as the 

Centrai Bank of Kenya. This will be necessary for instilling confidence in present market players 

and investors to increase innovation and investment in converged telecoms services.

o
see section 5 o f the Kenya Communications Act, on the composition o f the Communications Commission of 

• fn>a board.
is can be seen, for example, in PS N dem o’s comments during the Africa Mobile Money Research Conferenceheld

_  . n April 1, 2012, at the Kenya School o f  Monetary Studies. The PS championed for tighter regulation o f 
m° ney transfer by the CBK, rather than the role o f the Communications Commission o f  Kenya in regulating 

jrioney. See Financial Technology (2012) “CBK seeks tighter regulation o f M-Payments,” available [online]
(lastf L .  -BPlZ/wvyvv. fmancialtechnologvafrica.com/top-storv/25/cbk-seeks-tighter-regulation-of-m-pavments/

^ e d o n  12/9/12).
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3.7 The Role of the Judiciary in Regulating Convergence of Mobile and Financial 
Services

The general role of the judiciary is the interpretation and enforcement of the law.701 However, 

the judiciary also exercises a specific role in the regulation of telecoms in Kenya. Judicial power 

over the telecoms sector is exercised through three principal legal frameworks:

pirst. under the Constitution of Kenya 2010, the High Court has the original jurisdiction of 

interpreting the Constitution and enforcing the Bill of Rights. In the context of telecoms 

regulation, some of these rights include the freedom of speech, the right to fair administrative 

action, and the consumer rights to good and quality services.

With regard to freedom of speech, the High Court, in the case of Kwacha Group o f  Companies & 

another v Tom Mshindi& 2 others, considered whether defamation was protected by freedom of 

speech under Article 33 of the Constitution.706 It also considered whether Article 34 of the 

Constitution also prevented the State from regulating freedom of speech. The Court held that 

freedom of expression is not absolute, and can be regulated both by the Constitutional 

provisions, and by statutory limitations allowed under article 24 of the Constitution.

The High Court has also been called upon to determine the right to fair administrative action 

under Article 47 of the Constitution. In Power Technics versus the Attorney General & 2 Others, 

the Court ruled that the Petitioner’s right to fair administrative action under Article 47(1) of the 

Constitution of Kenya 2010 had been violated because the Petitioner was not given a hearing by 

the Registrar of Lands, in an administrative proceeding,707

The right of consumers to goods and services off reasonable quality has been litigated in the case 

Kenya Toner and Supplies Limited versus The Director o f  Weights and Measures & 2 

Others. 1 yIn this case, the Court was asked to determine whether the petitioner’s rights to privacy

^  Hide 165 o f the Constitution o f  Kenya 2012.
« |c>e 165, Constitution o f  Kenya 2010. In Re The Matter o f the Interim Independent Electoral Commission 

itutional Application 2 o f 2011, Supreme Court o f Kenya [2011] eKLR, the Supreme Court reiterated the role 
Uj P ace of the High Court as the first audience for litigants in constitutional issues.
* ,£ lv,l Suit No. 319 o f 2005, High Court o f Kenya at Nairobi, [2011] eKLR, 

p !tltion * 78 o f 2011, High Court o f Kenya at Nairobi 
■Fttion No. 51 o f 2012, High Court at Nairobi [eKLR].
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under article 31 had been violated. The courts held that the Constitution must be read as a whole, 

and that it is proper that both Article 31 and 46 be read together and reconciled to the extent that 

the right to privacy may be limited by enforcement of consumer rights. The Court must endeavor 

to balance and give effect to both rights as contemplated by the provisions of Article 24(d).

Second, under section 8 of the Law Reform Act, the High Court has jurisdiction to entertain 

applications for orders of judicial review against administrative bodies such as the telecoms 

regulators, including the Communications Commission of Kenya, CAT, the Minister for 

Information and Communication, and any other administrative bodies under the Act.709

Third, under the Kenya Information and Communications Act, appeals from the decisions of the 

Communications Appeals Tribunal lie at the High Court of Kenya.

In the context of converged telecoms services, the courts will become increasingly crucial to 

maintaining a regulatory framework that promotes telecoms convergence. This will be achieved 

in the following ways: First, interpreting communications laws and regulations in the context of 

converged telecoms and other services, hence making the laws relevant to new developments;710 

and second, where the telecoms laws are irrelevant to certain disputes around new and un­

anticipated converged services, the courts can fill in the gaps my using general principles of law 

to “make law”.

fa
71(T avv Reform Act, Cap. 26, laws of Kenya.

.. the US, for example, where the telecoms regulators have been more reactive that proactive with convergence 
. ^  the courts have been instrumental in resolving disputes and pronouncing regulations in areas not anticipated 

telecoms regulations. See Constantijn Van Oranje, e t  al (2008) “ Responding to Convergence: different 
F *  aches for telecoms regulators,”op. c it .
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3.8 Role of the Parliamentary Committee on Energy, Communication and Information 
in Convergence Regulation
Parliamentary Committees in the Kenya Parliament play an important role of overseeing the 

policy and regulatory actions of the state.711 The Parliamentary Committee on Energy, 

Communication and Information, then chaired by Hon. Eng. James Rege, in the 10th Parliament, 

is responsible for overseeing policy and regulatory actions of various players in the telecoms 

sector, including the Communications Commission of Kenya, and the Ministry for Information 

and Communication.712

Parliament also plays an integral role in the process of passing and amending Acts of Parliament 

such as the Kenya Information and Communications Act, which is the main regulatory 

instrument of the telecoms sector. In addition, under Sec. 34(1) of the Interpretation and General 

Provisions Act.71’ unless otherwise provided, delegated legislation must be laid before 

parliament for approval. Parliament is empowered to declare the rules or regulations null and 

void by resolution to that effect whereupon the rules become ineffectual.

Hence the Parliamentary Committee on Delegated Legislation, and the Parliamentary Committee 

on Energy, Communication and Information which recommends to the House particular actions, 

is an important regulatory player in telecoms.

)n
Article 95(5)(b) o f the Constitution o f  Kenya 2010 provides that the National Assembly shall exercise oversight 

state organs. Since the formation o f  the Grand Coalition Government by PNU and ODM in 2008, Parliament 
^ lncreasingly exercised ex post and ex ante oversight over the executive and other state organs. This has resulted 

some bureaucrats complaining o f Parliament violating the principle o f separation o f powers. See Ben Sihanya 
“The Presidency and Public Authority in Kenya’s New Constitutional Order,"op. cit. See also, Kennedy 

v  ^re 1-009) “Yes, Parliament has grabbed powers from Executive,” East African Standard, Wednesday March 
&  2009, Nairobi.

■ >,j tending Order 198(2) Kenya National Assembly, 2012. 
l p p- T Laws o f Kenya.
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3.9 Role of Industry and Market Players in Regulating of Convergence of Mobile and 
Financial Services

Mobile Network Operators (MNOs), being the principal targets of regulation in mobile financial 

services, play an important role in the regulation of converged services.714 As argued earlier 

above, the telecoms market is one of the regulatory organs in telecoms regulation.71̂  The four 

main market players - Safaricom. Airtel, Essar and Orange Telkom -  have also organized 

themselves into industry associations. These include the Kenya Telecom Network Operators 

(KTNO) Association, Telecom Service Providers of Kenya (TESPOK) and Kenya ICT Network 

(KICTANET).

Industry players are integral stakeholders in the regulatory process, as they are the front line of 

innovation. In addition, the industry players have expert knowledge of the telecoms 

technologies that they make use of.717 Hence there is need for constant consultations between the 

industry players and the regulators in discussing the challenges of the present regulations in 

promoting converged services. Market players can also provide regulators with market 

forcasts on forthcoming innovations. This assists regulators such as the Communications 

Commission of Kenya to think through the best way to regulate, or to pre-empt new market 

developments.714

714
Institute o f Economic Affairs (2002) “Telecommunications Policy in Transition: mainstreaming Kenya into the 

global information economy,”o/?. cit. The industry is multi-disciplinary with multiple players who work in synergy, 
h is important that more stakeholders on both supply and demand sides, and support services, be integrated into 
^licy and regulation formulation processes.

Lawrence Lessig (1999) Code and Other Laws o f Cyberspace, Op cit. See also Lawrence Lessig, (1998) “The 
7|fw Chicago School,”pp. cit.

Institute of Economic Affairs (2002) “Telecommunications Policy in Transition: mainstreaming Kenya into the 
al information economy,”o/?. cit.
Peter Oriare, Rosemary Okello-Orlale Wilson Ugangu (2008) “The Media We Want: the Kenya media 

’u sa b ili t ie s  study,” Friedrich Ebert Stiftung, Nairobi.
1(19^7° ^'banya (1997) “Regulating Internet business in Kenya,” in H. R. Mgombelo& M.C.M. Werner (eds.) 
B ? )  telecommunications fo r  Business in Africa IOS Press, Amsterdam, pp .125-42. The author argues that a 
l l fjlustrv 'nc*ustry anc* g °vernment is a good approach to regulation, because industry players have much more 

^formation. This gives rise to regulatory competition or coordination.

161



For examples, Safaricom has been an integral player in consulting with the Central Bank of 

Kenya and the Communications Commission of Kenya on the best way to regulate M-Pesa.72,) 

These consultations ultimately opened doors to other competitors to enter the market.

Airtel Kenya, on the other hand, has been instrumental in starting a conversation on mandatory 

mobile money platform interconnection and interoperability. In February 2011, Airtel Kenya 

lobbied the Office of the Prime Minister to prevail on Safaricom to share its M-Pesa platform 

with competitors. “ Ultimately, the Prime Minister formed a Task Force to look into the matter. 

The Task Force recommended that mobile network operators should create a seamless mobile 

money transfer system regulated by Central Bank of Kenya.72"

3.10 Conclusion

In this Chapter, I set out to answer the research question three. I explored possible regulatory 

frameworks that will promote innovation and quality of service in convergence of mobile and 

financial services in Kenya. The inquiry was based on the hypothesis that regulation of inter­

sectoral converged services such as mobile financial services by telecoms regulators can be 

achieved by the adoption of principle-based regulation over rule-based regulation.

The study has examined the role of the Communications Commission of Kenya, the 

Communications Appeals Tribunal, the National Communications Secretariat, the Cabinet 

Secretary for Information and Communication, the Judiciary, Parliamentary committees, and the 

market.7"’ The study has used the concept of broad versus restrictive regulatory perspectives to 

examine five key regulatory benchmarks. These are regulatory philosophy, institutional 

composition of regulators, extent of regulatory cooperation, extent of self-regulation and co­

agulation, and also the use of principle-based versus rule-based legislation.7" 4

T20
Alliance for Financial Inclusion (2010) “ Enabling mobile money transfer: The Central Bank o f  Kenya’s 

^atment of M-Pesa,” op. cit.
CD avid Ochami (2011) “State Acts to Fix Mobile Phone Wars,” East African Standard, Thursday February 24, 

Nairobi.
L Mark Okuttah (2011) “Kenya: Telecommunications Companies Tasked to Set Up Shared Cash Transfer 
^  0rnT” Business Daily, June 15, 2011, Nairobi. 

ee Section 3.2 above.
ee the analytical framework as set out in respect o f the Communications Commission o f Kenya, at Section 3.3.
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The findings are extremely useful for constructing a new, over-arching framework for regulation 

of converged services. First, there is need for the Communications Commission of Kenya (CCK) 

to embrace a broad perspective and interpretation of its mandate as ICT regulator under Sections 

5, 6 and 23 and 83 C of the Kenya Information and Communications Act (KICA).72̂  This will 

assist the CCK to step up to its role as a trend-setting and pro-active convergence regulator, and 

to effectively regulate mobile financial services and other converged services.726

In addition the KICA should be amended to provide a wider definition of telecommunications 

services and value added services (VAS) that fall under the ambit of the CCK.7"7 There is also 

need for telecom regulators and policy makers to mainstream inter-sectoral convergence into ICT 

policy documents. Currently, this is lacking in the present documents.

Second, the current CCK Board, which is the primary market regulator, does not embody an 

institutional composition that reflects the various competencies required in regulating converged 

services. “ This includes representatives and competencies from various converged sectors such 

as finance, banking, among others.7"w In addition, the Board should also include representatives 

of market players, civil society, academia and consumer groups.7 ,0

Third, the convergence of non-traditionally converged sectors, such as telecoms and finance, has 

challenged the ‘‘multi-sector” and ‘‘multiple regulator” models of regulation.7’1 This calls for a 

new, over-arching model of regulatory cooperation between equal, primary regulators such as the 

CCK and the Central Bank of Kenya.7," However, for regulatory cooperation to effectively deal

Sections 5, 23 and 83C o f  the Kenya Information and Communications Act (KICA) gives the CCK the licensing 
mandate over telecommunications services, value added services, and electronic transactions. I have argued that this 
'^^Q uate  jurisdiction over mobile financial services. See section 1.2.3.1 o f Chapter 1.

Institute of Economic Affairs (2007) “The Quest for an Information Society: benchmarking the regulatory 
^mework to usher in Kenya into the information era,” Institute o f Economic Affairs (IEA) Nairobi.

Ben Sihanya (2000) “ Infotainment and Cyber Law in Africa: regulatory benchmarks for the third
^UenniunV’o/?. cit.

Ly. Sihanya (2000) “ Infotainment and Cyber Law in Africa: regulatory benchmarks for the third
'ennium,”o/?. cit.
Monica Kerrets (2004) 

f e *  V  cit. 
n, lbld

‘ICT Regulation and Policy at a Crossroads: a case study o f  the licensing process in

n Lc.tbe discussion on regulatory cooperation under section 3.3.3. 
p °  * H. Weber (2010) “Regulatory framework for mobile financial services,”op. cit.
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with the problems of regulatory conflict, inertia and arbitrage, detailed cooperation protocols 

must be established within the legal framework.

Fourth, regulation of ICT and other sectors is a polycentric process.7,4 The regulatory sphere 

embodies other non-state actors such as the market players and civil society, societal norms, and 

even architecture.70 However, the State remains the focal point platform from which these non­

state actors can claim their regulatory space. It is therefore necessary that the continuum of 

regulation -  state regulation and self-regulation -  be balanced, to arrive at an optimal level of co­

regulation between the State and non-state actors.7’6

Fifth, convergence regulators should use a mixture of principle-based and rule based regulations 

to promote innovation and investment in mobile financial services, while protecting public 

interest. Rule-based regulations can be reserved for health, safety, national security and 

economic issues, such as consumer protection and competition. On the other hand, principle- 

based regulations can be reserved for regulation of complex issues. These include 

interconnection and interoperability, universal access and service, and other telecom regulator 

areas.

Lastly, other than the CCK, the other regulatory agencies such as the Communications Appeals 

Tribunal, the National Communications Secretarial, the Ministry for Information and 

Communication, Parliamentary committees and the judiciary, should also promote the above 

regulatory principles.

Amendments to the Kenya Communications Act of 1998, coupled with the promulgation of the 

Constitution of Kenya 2010 , have significantly altered the framework of telecoms regulation in * 1

733
Intel-rational Telecommunications Union (2012) “Universal Access and Service,”o/?. cit.
u|ia Black (2008) “Constructing and contesting legitimacy and accountability in polycentric regulatory regimes”

awrence Lessig (1999) Code and Other Laws o f Cyberspace, Basic Books, New York. See also, Lawrence 
a #  (1998) “The New Chicago S c h o o lJournal o f Legal Studies, vol. XXVII (June 1998). See also, Ben Sihanya 

) Infotainment and Cyber Law in Africa: regulatory benchmarks for the third Millennium,”o/?. cit.
1  * H. Weber (2010) “Regulatory framework for mobile financial services,”©/?, cit.
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737 lKenya. Indeed, there have been significant gains with regard to orienting the telecoms

regulations to promote convergence of ICT. However, as discussed above, the regulatory 

framework for convergence is rather sectoral. There is need for more policy and regulatory 

reform, to create a policy and regulatory framework that not only promotes ICT convergence and 

mobile and financial service convergence, but also convergence between telecoms and other 

sectors that are yet to create linkages with ICT.

In Chapter 4, I explore specific recommendations on regulatory reform for inter-sectoral 

convergence.

\

/

pOnny Omwansa (2009) “M-PESA: progress and prospects,”op. cit.. See also, Ben Sihanya (2011) “The 
^  ency and Public Authority in Kenya’s New Constitutional Order,"op. cit.
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CHAPTER FOUR

4.0 CONCLUSION AND RECOMMENDATIONS ON DESIGNING A TELECOMS 
REGULATORY FRAMEWORK FOR CONVERGENCE IN MOBILE TELECOMS AND 
FINANCIAL SERVICES IN KENYA

4.1 Introduction

This study set out to answer three research questions. First, has the convergence of mobile and 

financial services changed the traditional nature of communications services offered by mobile
*»io

network operators? Second, do Kenya's telecom regulations recognize inter-sectoral 

converged services such as mobile financial services, as telecommunications services?7’1* Third, 

what regulatory approach, if any, should telecoms regulators and policy makers adapt, to 

effectively regulate converged services such as mobile financial services, to promote 

innovation?740

The examination of the above research questions has been guided by three respective hypotheses. 

First, the convergence of mobile and financial services has blurred the distinction between 

telecommunications and Value Added Services (VAS), and changed the definition of 

telecommunications.741 Second, Kenya’s telecommunications laws and regulations are 

ambivalent as to the status of converged services such as mobile financial services, within the 

definition of ‘telecommunications services’.74' Third, Regulation of inter-sectoral converged

See Section 1.1 in Chapter 1. See also, Joseph Kariuki Nyaga (2011) “Convergence o f Information and 
Communication Technology Sectors in the East African Community: challenges for the current legislative and 
regulatory frameworks and lessons from the European Union Experience,’Vj/ j. cit. The author also explores this 
^ earch question from a regional perspective.

See section 2.1 in Chapter 2. See also, Ben Sihanya (2000) “ Infotainment and Cyber Law in Africa: regulatory 
benchmarks for the third Millennium,"op. cit. The author examines the comvergence o f telecoms and internet 
technology, and their impact on regulation o f Plain Old Telecommunications Services (POTS) and Value Added 
Network Services (VANS).

See section 3.1 in Chapter 3. This question has also been explored by th Institute o f Economic Affairs (IEA). See 
*£$htute o f Economic Affairs (2007) “The Quest for an Information Society: benchmarking the regulatory 

niework to usher Kenya into an information era ,"op. cit. See also, Institute o f Economic Affairs (2002)
74i Communications Policy in Transition: mainstreaming Kenya into the global information economy,”op. cit.

See section 1.1 in Chapter 1. 1 have relied on the works o f Ben Sihanya, and Bangens and Soderberg in putting 
^ is  hypothesis. See Ben Sihanya (2000) “ Infotainment and Cyber Law in Africa: regulatory benchmarks for 

e mird M i l l e n n i u m , cit. See also, LennartBangens, and Bjorn Soderberg (2008) Mobile Banking -Financial 
esf° r  the UnbankecT!,op. cit. 

ee Section 2.1 in Chapter 1.
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services such as mobile financial services by telecoms regulators can be achieved by the 

adoption of principle-based regulation over rule-based regulation.74 ’

The main aim of the research is to propose a telecoms regulatory framework that promotes 

innovation and development of mobile financial services, and other converged services, by 

mobile network operators. I argue that telecommunications regulations should be adapted to 

anticipate and promote the convergence of telecoms and non-telecoms services.744 In addition, 

telecom regulators should be given a broader mandate in regulating converged telecoms service 

such as mobile financial services.743

4.2 Summary of Findings

This section focusses and provides a summary of the research questions, hypothesis and 

summary of the findings in each of the Chapters 1, 2 and 3. It also draws recommendations based 

on the conclusions of the chapter.

4.2.1 Nature and impact of convergence of mobile telecoms and financial services in 

Kenya

This chapter has explored the first research question: has the convergence of mobile and 

financial services changed the traditional nature of communications services offered by mobile 

network operators?746 The hypothesis that has undergirded the study is that the convergence of 

mobile and financial services in Kenya has blurred the distinction between telecommunications 

and Value Added Network Services (VANS), and changed the definition of 

telecommunications.747

743
See section 3.1 in Chapter 3. I have relied on the arguments by Julia Black in setting forth this hypothesis. See 

■Mia Black (2007) “Making a Success o f Principles-based Regulation” op. cit. See also the findings o f  this study as 
the need for a combination o f principle-based and rule-based regulations, especially in the wake o f the global 

inancial crisis, and the de-regulation debate. Further readings on an alternative view o f  principle-based regulation 
^clude Julia Black (2010) “The rise, fall and fate o f principle-based regulation” op. cit.

See William H. Melody (1997) “ Designing a Working Telecom Regulatory Structure for 21s1 Century 
^formation Societies,”o/? cit.
746Ibid.

$ee section 1.1. See also, Joseph Kariuki Nyaga (2011) “Convergence o f Information and Communication 
nnology Sectors in the East African Community: challenges for the current legislative and regulatory 

?4,Reworks and lessons from the European Union Experience,”op. cit.
L. ee section l .l  in Chapter 1. 1 have relied on the works o f  Ben Sihanya, and Bangens and Soderberg in putting 
I*01 lhis hypothesis. See Ben Sihanya (2000) “ Infotainment and Cyber Law in Africa: regulatory benchmarks for
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It further explored the convergence of two sectors service -  mobile telecoms and financial 

services - and the effects that they have had on traditional telecoms business. Increasing 

convergence in the telecoms sector has resulted in the introduction of Value Added Services, a 

secondary category of telecommunications services offered by MNOs.74s This includes the 

mobile financial services, the subject of the study. Value Added Services are provided for under 

section 2 of the Kenya Communications Regulations, 2009.74̂  For example, mobile financial 

services in Kenya are offered primarily by Mobile Network Operatorss (MNOs), in partnership 

with banks and other service providers. This includes Safariconr s M-PESA, Airtel’s /’esa P a p , 

Essar Telecom’s YU Cash, and Telkom Kenya’s Orange Money.* 7"1

Converged mobile financial services in Kenya have been innovatively modeled as electronic 

transaction services rather than banking services, or payment services.7"~ This is to the extent that 

persons depositing money with M-PESA agents are essentially buying electronic units equivalent 

to money, rather than making a deposit with the MNO.7"’ Similarly, persons withdrawing money 

from their M-PESA accounts are essentially redeeming their electronic units for cash, rather than 

making a cash withdrawal as done in banks.7"4

This innovation therefore brings mobile financial services under the ambit of electronic 

transactions, regulated by the CCK under the Kenya Information and Communications Act, 

rather than banking transactions regulated by the CBK under the Banking Act.7""

However, at the regulatory level, this fine dichotomy between electronic transactions and 

inking transactions has not been captured and translated into regulatory practice.7"h The CBK,

U*e third Millennium,”op. cit. See also, LennartBangens, and Bjorn Soderberg (2008) Mobile Banking -Financial 
ices for the UnbankecP,op. cit.

 ̂ Ben Sihanya (2000) “Infotainment and Cyber Law in Africa: regulatory benchmarks for the third Millennium,"op.

7 Section 2 o f the Kenya Communications Regulations, 2001.
United States Agency for International Development and Kenya School o f Monetary Studies (2010) “ Mobile 

7J1|nancial Services Risk Matrix fo p . cit.
7jenny C. Aker and Isaac M. Mbiti (2010) “ Mobile Phones and Economic Development in Africa fo p . cit.
> **‘ance for Financial Inclusion. (2010). “Enabling Mobile Money Transfer: The Central Bank o f  Kenya's 
V ^ e n t  o f M-PESA.” op. cit.

W illiam
ibid.

Jack and TavneetSuri (2011) “Mobile Money: the economics o f M-PESA fo p . cit.

tion 83C o f the Kenya Information and Communications Act, Cap. 411 A, Laws o f  Kenya give the CCK the 
^ j u r i s d i c t i o n  over electronic transations.

168



rather than the CCK, remains the primary regulator. More fundamentally, the convergence of 

mobile and financial services has blurred the lines between telecommunications services 

provided by the Mobile Network Operators (MNOs) and converged Value Added Network 

services (VANs) offered by MNOs and other non-telecom players such as banks.7xS 

Convergence of mobile and financial services has therefore resulted in the following regulatory 

problems: regulatory conflict, regulatory inertia, and regulatory arbitrage.7y)

4.2.2 Impact of convergence of mobile telecoms and financial services on telecoms 

regulation

Chapter 2 of the study explored the second research question: whether Kenyan telecoms 

regulations recognize mobile financial services as telecommunications services.760 It also 

explored the challenges that convergence of mobile and financial services has posed to 

traditional telecoms regulation in Kenya.761 The study was based on the hypothesis that Kenya’s 

telecommunications laws and regulations are ambivalent as to the status of converged services 

such as mobile financial services, within the definition of “telecommunications services”.76-

757

4.2.2.1 Authorization and licensing of converged mobile financial services in Kenya:
Convergence within the ICT sector, and between the ICT and other sectors in Kenya, has

challenged the specific licensing regime that has been operational in Kenya up until 2002.763 In

2008, the Communications Commission of Kenya responded to increasing convergence by

756

Alliance for Financial Inclusion (2010) “Mobile Financial Services: regulatory approaches to enable access ''op.

Ibid. See also, Consultative Group to Assist the Poor (2007) “Notes on Regulation o f Branchless Banking in 
5fnya/’op. cit. ),”

^ n  Sihanya (2000) “ Infotainment and Cyber Law in Africa: regulatory benchmarks for the third Millennium,”op.
I  ’ ^ee also, See also, LennartBangens, and Bjorn Soderberg (2008) Mobile Banking -Financial Services for the 
,*bankecf?,op. cit.

International Telecommunications Union (201 \ )Chairman’s Report: I f * 1 * * *' Global Symposium fo r  Regulators, op.

SeeV - Sect|on 2.1 in Chapter 2. See also, Ben Sihanya (2000) “ Infotainment and Cyber Law in Africa: regulatory 
S ? * 013* 5 for the third Millennium,”#/?. cit.

i

\ lhici-
\ i^ ee section 2.1 in Chapter 2.

Kariuki Nyaga (2011) “Convergence o f Information and Communication Technology Sectors in the East 
E j/J*  Community: challenges for the current legislative and regulatory frameworks and lessons from the 

Union Experience,”#/?, cit.
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adopting the Unified Licensing Framework (ULF), which is a service and technology neutral 

authorization framework.™

The ULF has provided a conducive licensing regulatory and policy framework for the 

development of converged services such as mobile financial services in Kenya.7"° For example, 

mobile network operators (MNOs) intending to provide value added services such as mobile 

financial services, internet services, and other non-voice services, require only one license from 

the CCK.766 It is on this basis that mobile financial services are being offered by MNOs.7('7

However, other hindrances to increased convergence innovations within the licensing framework 

include very high and discriminatory licensing fees. An example is the 3G licensing fees.™

L2.2.2 Regulation of interconnection and interoperability of mobile financial services in 
Kenya
Interconnection and interoperability of mobile financial services in Kenya can be realized at 

three levels. These are: mobile financial service platform interconnection, MNO agent network 

interoperability, and customer level interoperability, where customers can maintain one account 

in multiple SIM cards.769

However, mobile financial service systems in Kenya maintain exclusive networks, without any 

ot the three forms of interconnection and interoperability.770 This is despite the presence of a 

regulatory framework for interconnection and interoperability. As I have argued in section 2.4.1 

,n Chapter 2, The Kenya Information and Communications (Interconnection and Provision of

Communications Commission of Kenya (2009)Annual report financial year 2008/09, op. cit. See also, Stella 
.m °  and MwendeNjiraini (2009) “Enabling NGN Regulatory Ecosystem for a Developing Country: Kenya,”op.

jCommunications Commission of Kenya (2009)Annual report financial year 2008/09, op. cit.
* ,m°thy Waema, Catherine Adeya, and Margaret Ndung’u (2010)Kenya ICT Sector Performance Review
767, 0: Towards Evidence-based ICT Policy and Regulation, op. cit.
ij°id.
^beloitte (2011) “Mobile Telephony and Taxation in Kenya,”op. cit.

Consultative Group to Assist the Poor “ Interoperability and Related Issues in Branchless Banking: A 
770Rework,"op. cit.

n,ted Nations Conference on Trade and Development (2012)Mobile Money fo r  Business Development in the 
F  f r‘can Community : a comparative study o f existing platforms and regulations, op. cit.
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Fixed Links, Access and Facilities) Regulations 2010771 mandate interconnection and 

interoperability.

This lack of enforcement of the interconnection and interoperability regulations by the CCK has 

undermined competition in the Kenyan mobile financial services market, in favour of 

Sataricom. As argued by Ben Sihanya (2000), Kenyan telecoms regulators need to find a 

regulatory balance on the issue of interconnection and interoperability.77. They should promote 

innovation by protecting proprietary intellectual property interests of the Mobile Network 

Operators, and simultaneously promote competition in the mobile financial services market.774

4.2.2.3 Regulation of competition in the mobile financial services sector in Kenya

Convergence of mobile financial services in the Kenyan telecoms sector has affected competition 

in the telecoms sector in two ways. First, mobile financial services have become a significant 

revenue source for Kenyan Mobile Network Operators.77' For example, Safaricom's revenue 

increase over the last 2 years is predominantly from its M-PESA service.776

/

Second, in the face of stiff competition in the voice market, Kenyan Mobile Network Operators 

(MNOs) are using mobile financial services to reduce churn rates, that is, the migration of 

subscribers to other networks.777 The current competition situation in the mobile financial 

services sectors has been described as an unfair playing field.778 This is because Safaricom, the 

dominant market player, accounts for 14 million out of the 19 million mobile financial service 

customers.779 * ••

n\
viz ^ enya Information and Communications Act, Cap. 411 A, Laws o f Kenya.
r?3 ^ orId Bank (2012 in fo r m a tio n  a n d  C o m m u n ic a tio n s  f o r  D e v e lo p m e n t 2 0 1 2 : M a x im iz in g  M obile , "op. cit.

en Sihanya (2000) “ Infotainment and Cyber Law in Africa: regulatory benchmarks for the third Millennium,"op.

Ibid.

Tic rookings Institution (2012 )M o b ile  F in a n c ia l S e rv ic e s  a n d  F in a n c ia l  In c lu s io n , op. cit. 
k  arieom Limited (2011) A n n u a l R e p o r t a n d  G ro u p  A c c o u n ts  f o r  th e  Y e a r  E n d e d  M a rch  201 1, op. cit.

World Bank (20 \2 ) In fo r m a tio n  a n d  C o m m u n ic a tio n s  f o r  D e v e lo p m e n t 2 0 1 2 : m a x im iz in g  m o b ile , op. cit. See

n 
n

•• v,.,u uaiiN. \L \ j \£ ) in jo r m a u o n  a n a  c o m m u n ic a t io n s jo r  u e v e io p m e n i  z u i z .  m tu im i  
ro°kings Institution (2 0 \2 )M o b ile  F in a n c ia l S e rv ic e s  a n d  F in a n c ia l  In c lu s io n , op. c it

(2012)In fo rm a tio n  a n d  C o m m u n ic a tio n s  f o r  D e v e lo p m e n t 2 0 1 2 : M a x im iz in g  M obile , "op. cit.
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Kenya's mobile telecoms regulatory framework has encouraged this asymmetrical market. 

These regulatory elements include: lack of interconnection and interoperability of mobile 

financial service systems.781 and operationalization of exclusive dealing arrangements between 

MNOs and their mobile financial service agent networks.78- Other anti-competitive regulatory 

elements include non-regulation of service bundling of the voice services and mobile financial 

services. ' In addition, the poor implementation of Mobile Number Portability in Kenya has also 

contributed to the maintenance of the asymmetrical market.784

The competition regulations and guidelines under the Kenya Communications Regulations 

address all of the above aspects of competition. These include Section 10 of the Kenya 

Information and Communications Act (Fair Competition and Equality of Treatment) 

Regulations, 2010, and the Communications Commission of Kenya Competition Guidelines, 

2011785

However, the Communications Commission of Kenya has been unwilling to exercise regulatory 

oversight and compel compliance.78,1 One of their reasons for inaction is the need to balance the 

push for a symmetrical mobile financial services market without killing innovation and the 

investor appetite in increased investments in the sector.787

710

See generally, the discussion on interconnection and interoperability, and com petition, under sections 2.4 and 2.5 
^Chapter 2, respectively.

See section 2.4 o f  Chapter 2. See also, Consultative Group to Assist the Poor “Interoperability and Related Issues 
^Branchless Banking: A framework,”op. cit.
Mi l " 'am an<̂  TavneetSuri (2011) “Mobile Money: the economics o f M -Pesafop. cit. See also, See Loretta 

s COM) “Better than Cash: Kenya mobile money market assessment,” op. cit.
5^ lc^ael Klein and Colin Mayer (2011) “Mobile Baking and Financial Inclusion: the regulatory lessons,' op. cit. 

T f f eral|y, John Buckley (2003)Telecommunications Regulation, op. cit.
M obile N um ber Portability (MNP) and■ L  °n Thuo and Charles Kihungi (2011) “Mobile Termination (MTR)

K r®  Internet in Kenya as at July 2011 fo p . cit.
^  $e,Tl,? Un'ca*'ons Commission o f Kenya (201 \ )Competition Guidelines, op. cit.

&a*i* • discussion in section 2.5 in Chapter 2.
P a c in g  Act Africa (2011) “CBK Rules Out Shared Infrastructure in Mobile M oney,"op. cit
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4.2.2.4 Universal access and service (UAS) obligations of mobile netwrk operators in the 
mobile financial services sector in Kenya
Convergence of mobile and financial services has challenged the UAS framework to the extent 

that it does not include in the scope of services, new converged services such as mobile financial 

services.788

Other jurisdictions such as the European Union (EU) have expanded the scope of UAS beyond 

the traditional telcommunications services. However, the Kenya Information and 

Communications Act Universal Access and Service Regulations still retain a scope of traditional 

telecoms services such as voice telephony.790 Convergence across sectors has not been factored 

in the regulations. This is especially in crucial mobile financial services areas such as extent of 

MNO agent network coverage, and provision of technology-agnostic mobile financial 

services. The UAS regulations have not factored in the regulation of the design of user-friendly 

interfaces, and interconnection and interoperability.79"

There is need for an update of the scope of UAS obligations to include new converged services 

that are not anticipated by legislation.

4.2.2.5 Quality of service (QoS) regulation in the mobile financial services sector in Kenya
Increased convergence of mobile and financial services has challenged the QoS framework in the 

Kenyan telecoms regulations. This is to the extent that it contains indicators for voice services, 

but not indicators for converged services such as mobile financial services.70' This leaves an 

increasingly crucial aspect of telecoms business in Kenya and globally -  electronic transactions -  

unregulated, to the detriment of consumers.794 This is despite the mandate given to the

'W r, #
7gq 5>ee the KICA Universal Access and Service Regulations, 2010.
^Colin Blackman and Lara Srivastava (201 ̂ Telecommunications Regulation Handbook, op. cit.

See section 2.6.1 in Chapter 2. See also, Directive 2002/22/EC o f the European Parliament and o f the Council o f 
 ̂ March 2002 on universal service and users' rights relating to electronic communications networks and services 

i^n'Versal Service Directive)* *?/?, cit.
H See section 2.6.2 o f Chapter 2. See also, Isaiah Lule, Tonny Kerage Omwansa, and Timothy Waema (2012) 
Application o f Technology Acceptance Model (TAM) in M-Banking Adoption in Kenya", op. cit.

*  See section 2.3 o f  Chapter 2 .)
7̂  ^ee discussion in section 2.7 in Chapter 2.
j  See generally, Ben Sihanya (2006) Legislative Reforms fo r  Electronic Transactions in Kenya: Policy and 

ofegic Options report presented to the Office o f  the President, Directorate o f  e-Government and the United 
JH'ons Development Programme (UNDP) on February 8, 2007, following the stakeholders workshop on e- 
'^ a c t io n s  held at the Whitesands Hotel, Mombasa, 13th -16th December 2006.
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Communications Commission of Kenya, under section 83C of the Kenya Information and
• • • 795Communications Act, to regulate electronic transactions.

Telecoms regulators and policy makers should amend the present QoS regulations to capture the 

emerging converged services that differ from traditional voice communications over telecom 

networks.7̂ 6

4.2.3 Designing a telecoms regulatory framework for convergence in mobile telecoms and 
financial services
Chapter 3 of the study drew from the findings in chapter 2, to answer the research question three. 

It explored possible regulatory frameworks that will promote innovation and quality of service in 

convergence of mobile and financial services in Kenya.7 ,7 These regulatory frameworks are in 

relation to various aspects of CCK’s normative, institutional and operational framework, and also 

aspects of other secondary regulators.7^ The hypothesis that guided this study is that regulation 

of inter-sectoral converged services such as mobile financial services by telecoms regulators can 

be achieved by the adoption of principle-based regulation over rule-based regulation.7W
v

I summarize the findings with regard to the normative, institutional and operational framework 

of converged telecoms regulation, below.

4.2.3.1 The role of the Communications Commission of Kenya in regulating converged 
mobile financial services
I examined the regulatory role of the Communications Commission of Kenya (CCK) on the basis 

of five benchmarks. These are: regulatory philosophy, institutional or board composition, extent 

of regulatory cooperation with other sectoral regulators, the extent of co-regulation between the * 799

795
Electronic money is an innovation o f Safaricom, and is not regulated by either the Central Bank o f Kenya or the 

Communications Commission o f Kenya. Parliament is yet to enact a substantive Electronic Transactions law. 
Action 83C o f the Kenya Information and Communications Act, however, gives the Communications Commission 

Kenya the regulatory jurisdiction over electronic transactions.
^ee section 2.7 under Chapter 2.
See section 3.1 in Chapter 3. This question has also been explored by th Institute o f Economic Affairs (IEA). See 

Institute o f Economic Affairs (2007) “The Quest for an Information Society: benchmarking the regulatory 
J^riework to usher Kenya into an information era ''op. cit. See also, Institute o f Economic Affairs (2002) 
^ leeom m unications Policy in Transition: mainstreaming Kenya into the global information economy,”o/?. cit.
799 ^ee section 3.1 in Chapter 3.

See section 3.1 in Chapter 3. I have relied on the arguments by Julia Black in setting forth this hypothesis. See 
U ,a black (2007) “ Making a Success o f  Principles-based Regulation” op. cit.
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CCK and other non-State regulators, and lastly, the use of principle-based and rule based 

regulations.800 I summarize my findings below.

4.2.3.1.1 Regulatory philosophy of the CCK towards converged telecoms and other 
non-telecoms serv ices

Service convergence between the telecoms and other sectors in Kenya has challenged the 

perspective of Kenyan and other global telecoms regulators on their roles. This is especially in 

regard to regulating services such as mobile financial services.801 Telecom infrastructure in 

Kenya is increasingly becoming the backbone for the delivery of non-telecom services such as e- 

education, e-health and e-financial services.80'

However, the CCK has maintained a limited and conservative perspective on its role in 

regulating cross-sectoral converged services.80’ This has made it reluctant to regulate various 

telecoms aspects of mobile financial services.804 This is despite the fact that these services fall 

within its ambit as a regulator of electronic transactions, under section 83C of the Kenya 

Information and Communications Act.805 This view has since changed, with the CCK advocating 

for an expanded role in the regulation of mobile financial services.806 In the Kenya Information 

and Communications (Amendment) Bill, 2013, published by the Minister for Information and 

Communication, the CCK seeks to amend the definition of telecommunications services, to 

include converged services, including mobile financial services, and online banking services.807

CCK’s inaction has undermined the rapid development of mobile financial services and other 

converged services. This inaction is in various aspects of mobile financial services, such as

Joi See section 3.3. in Chapter 3.
See International Telecommunications Union (2011) Chairman’s Report: I I '1' Global Symposium fo r  Regulators, 

Armenia City, Colombia, 2 l s'-23rJ September 2011, op. cit.
'See Jenny C. Aker and Isaac M. Mbiti (2010) “ Mobile Phones and Economic Development in Africa,”op. cit. See 

a|so, Communications Commission o f  Kenya (2008) Strategic Plan: 2008-2013, op. cit. See also, William H. 
Melody (1997) “ Designing a Working Telecom Regulatory Structure for 21st Century Information Societies fo p . cit.

International Telecommunications Union (201 \ )Chair man's Report: I I th Global Symposium fo r  Regulators, 
'Armenia City, Colombia, 2V‘-23rJSeptember 2011, op. cit.
I See International Telecommunications Union (2011) Chairman’s Report: 1 I th Global Symposium fo r  Regulators, 
fynenia City, Colombia, 21"-23rd September 2011, op. cit.
^  See the discussion under section 1.2.3.1 o f  Chapter 1, and section 3.3.1 under Chapter 3.
L ^ee Charles Wokabi (2013) “Bill backs CCK on mobile cash deals,” Daily Nation (Nairobi) Tuesday July 9,

*°7 If-
d b‘d-

World Bank (20122)lnfor motion and Communications fo r  Development 2012: Maximizing Mobile, ’’op. cit.
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interconnection and interoperability, competition, universal assess and service, and quality of 

service.809 CCK should adopt a pro-active regulatory model that keeps it at the frontline of policy 

and regulation of innovations in converged telecoms and other services.810

4.2.3.1.2 Institutional composition of the CCK Board for pro-active regulation of 
converged mobile and financial services

Increased levels of convergence across the telecoms, ICT and other sectors in Kenya has 

necessitated the need for expanding the sphere of regulation, and to ensure multiple and 

complementary competencies within regulators.811 This is especially necessary at the Board 

level, which exercises primary regulation over the telecoms sector.812

Therefore institutional composition of the Board of the CCK is crucial to attract the various 

representatives of secondary regulators.81. These secondary regulators include the telecoms 

market players, such as Kenya ICT Network (KICTANET), Telecommunications Network 

Operators Forum (TNOF) and other civil society players and consumer organizations such as the 

Consumer Federation of Kenya (COFEK).814 In addition, the board composition should be 

expanded to include various sectoral representations and competencies such as banking, finance, 

insurance, and other sectors that are increasingly experiencing service convergence with the 

telecoms sector.813

Currently, the CCK's Board and management composition has a concentration of professional 

from the engineering, law and economics field.816 The strategic addition of other disciplines such 

as finance can assist the regulator in projecting future convergence developments in the telecoms 

sector. It can also assist regulators to make appropriate policies and regulations in anticipation

*11
See generally, the discussion in Chapter 2.

Ibid.
Ben Sihanya (2000) “ Infotainment and Cyber Law in Africa: regulatory benchmarks for the third Millennium,"op. 

cit.
*12

Monica Kerrets (2004)“ 1CT Regulation and Policy at a Crossroads: a case study o f the licensing process in 
Kenya,”op. cit.
njbid. See also, the discussion in section 3.3.2 o f Chapter 3.

Ben Sihanya (2000) “ Infotainment and Cyber Law in Africa: regulatory benchmarks for the third Millennium,”*?/?. 
cit.

> d- . . . .
Monica Kerrets (2004)“ ICT Regulation and Policy at a Crossroads: a case study o f the licensing process in 

K?nya,”op. cit. Ibid
Ibid. See discussion in section 3.3.2 under Chapter 3.
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of such market developments.81S There is need for expansion of the institutional composition of 

the CCK.

4.2.3.1.3 Regulatory cooperation between the CCK and other non-telecoms regulators
over converged mobile and financial services

The cross-sectoral nature of various converged services such as mobile financial services has 

resulted in regulatory conflict and inertia among regulators.814 The CBK has taken advantage of 

these regulatory problems to assert its role as primary regulator, even in telecoms aspects of 

regulation.1 ~ The CCK has been reluctant to assert its regulatory authority in this context.

One solution would be to leave the competition and consumer protection issues to be regulated 

by the general competition authorities and the consumer regulation agencies. However, there has 

been extensive integration of mobile financial services into voice communications services, 

through service bundling. The implication is that regulation of mobile financial services by non­

telecom regulators would result into their interference with the regulatory mandate of telecoms 

regulators. Therefore regulatory cooperation has been suggested as the most practical response to 

the convergence of mobile and financial services.822

Currently, the primary regulatory frameworks for the telecoms and financial service sectors are 

the Central Bank of Kenya Act, the Competition Act, and the Kenya Information and 

Communication Act.82’ These statutes do not provide either legal or administrative frameworks 

for regulatory cooperation between the CBK, the Competition Authority, and the CCK. This is 

despite their status as the primary regulators of mobile financial services.824

Z Ibid-
g2o See the detailed discussion in sections 2.8 and 2.9 in Chapter 2.

Alliance for Financial Inclusion. (2010). “ Enabling Mobile Money Transfer: The Central Bank o f  Kenya’s 
Treatment o f M-PESA.” op. cit. See also, See Alliance for Financial Inclusion. (2010) “ Enabling Mobile Money 
Transfer: The Central Bank o f Kenya’s Treatment o f  M-PESA.” op. cit.

ibid. See also, International Telecommunications Union (2011 )Chairman s Report: 11th Global Symposium fo r  
'^gulators, Armenia City, Colombia, 21sl-23nl September 2011, op. cit. I discuss these issues in section 1.2.3.1 in 
£hapter 1.

See the discussion under section 3.3.3 o f  Chapter 3. See Ben Sihanya (2000) “ Infotainment and Cyber Law in 
£frica: regulatory benchmarks for the third Millennium,"op. cit. See also, Rolf FI. Weber (2010) “ Regulatory 
^amework for mobile financial services,”o/?. cit.

See generally, the discussion under sections 1.2.3.1 o f Chapter 1, and generally, Chapter 2, on the legal 
[R ew o rk  for regulating mobile financial services.
|  See section 3.3.3 o f Chapter 3 for a detailed discussion o f the framework for regulatory cooperation.
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Telecoms regulators and policy makers in Kenya should borrow from countries such as Nigeria 

and Netherlands. These countries have introduced regulatory cooperation protocols between their 

telecoms regulators and other sectoral regulators.8-> These protocols will assist in providing 

regulatory frameworks for converged services between telecoms and other sectors. This 

regulatory cooperation framework is necessary for providing regulatory certainty to investors 

who may be reluctant to invest in sectors in which the regulatory risk is unclear.82'1

4.2.3.1.4 Extent of State regulation, self-regulation and co-regulation in the converged 
telecoms sector in Kenya

One of the characteristics of the converged telecoms sector in Kenya is that technological 

changes are rapid and render telecoms policies and regulations redundant. “ Innovation is 

essentially led by the market.828 Therefore, competent regulation of convergence requires the 

engagement of other secondary regulators such as market players, consumers, civil society, and 

other stakeholders.8-4 This polycentric model of regulation has been operationalized using three 

principal regulatory models: state regulation, co-regulation and self-regulation.8'"

/
The advantage of co-regulation is that it combines the advantages of state regulation and self­

regulation, in a bid to create an optimal regulatory framework for telecoms convergence. The 

Kenya Information and Communications Act8' ’does not have a framework for co-regulation.8 

It preserves the state regulatory orientation.8"  To promote co-regulation, the Kenya Information

825
- International Telecommunications Union (2012) “Universal Access and Service,”* *?/?. cit.
‘ See NzomoM utuku (2008) “Case for Consolidated Financial Sector Regulation in Kenya,"op. cit.
~ See section 2.8 in Chapter 2 for a discussion on the regulatory problems occasioned by convergence o f mobile 

and financial services. See also, Joseph Kariuki Nyaga (2011) “Convergence o f  Information and Communication 
Technology Sectors in the East African Community: challenges for the current legislative and regulatory 
frameworks and lessons from the European Union Experience,”*)/?, cit.
2iIbid.

* 29,

Lawrence Lessig (1999) Code and Other Laws o f Cyberspace, Basic Books, New York. See also, Lawrence 
Lessig, (1998) “The New Chicago School,"Journal o f Legal Studies, vol. XXVII (June 1998). See also, Ben Sihanya 
(2000) “ Infotainment and Cyber Law in Africa: regulatory benchmarks for the third Millennium,”*)/?, cit.
See also, Ian Bartle and Peter Vass (2005) “Self-Regulation and the Regulatory State: a survey o f  policy and 
Practice,” op. cit.

*3! r,
J3, Cap. 411 A, Laws o f Kenya.
J33 See the discussion under section 3.3.4.3 o f  Chapter 3.

Ben Sihanya (2000) “ Infotainment and Cyber Law in Africa: regulatory benchmarks for the third Millennium,”*?/?. 
cit.
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and Communications Act should be amended to provide mechanisms for regulatory cooperation 

between the CCK industry players, civil society and other stakeholders.8’4

4.2.3.1.5 Use of principle-based versus rule-based regulations by telecoms policy 
makers and regulators in Kenya

Regulation of convergence requires a regulatory framework that accommodates the rapid 

changes in ICT, but at the same time provides consistency. This pits principle-based regulation 

against rule-based regulation.8’6

However, both principle-based regulations and rule-based regulations serve important functions 

in telecoms regulation. The present era of increasing convergence of telecoms and other 

services, is also characterized by increasing globalization of telecoms and trade by way of 

ICT.838

Hence there is need for an appropriate mix of principle-based and rule based regulations. For 

example, the most intrusive (ex ante, rule-based) regulations can be reserved for situations where 

serious harm -  whether health, safety, national security or economic -  is at issue. This 

includes regulations on equipment type, competition and consumer protection.8411 On the other 

hand, principle-based regulations can be used in regulating interconnection and interoperability, 

universal access and service, and other telecoms regulatory areas.841 * 1

iu lbid.
835

See the discussion under section 3.3.5 o f Chapter 3. See also, Joseph Kariuki Nyaga (2011) “Convergence of 
Information and Communication Technology Sectors in the East African Community: challenges for the current 
legislative and regulatory frameworks and lessons from the European Union Experience,”op. cit.
|“/«</.

I 838 ^ee detailed discussion in section 3.3.5.2 o f Chapter 3.
See Institute o f Economic Affairs (2002) "Telecommunications Policy in Transition: mainstreaming Kenya into 

the global information economy,”op. cit.

1
 Kenneth Jull and Stephen Schmidt (2009) “Preventing Harm in Telecommunications Regulation: a new matrix of 
principles and rules within the ex ante vs. ex post debate” op. cit.

However, Sihanya criticizes the use o f rule-based regulation for equipment type regulation. See Ben Sihanya 
(2000) “ Infotainment and Cyber Law in Africa: regulatory benchmarks for the third Millennium,”o/?. cit.

Ibid.
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4.2.3.2 The role of the Communications Appeals Tribunal in regulating converged telecoms 
services in Kenya

The Communications Appeals Tribunal (CAT) plays an integral role in the telecoms 

convergence era by presiding over disputes between the various entities under the KICA, 

including the CCK, licensees and consumers.S4“ As new technologies are introduced into the 

market, they will challenge the regulatory framework, especially as applied by the 

Communications Commission of Kenya.84’ The CAT will therefore play an increasingly 

important role of interpreting the telecoms regulations in the context of rapid technological 

changes.844

It is therefore important that the institutional framework, composition, and facilitation of the 

CAT enables them to carry out this important task, so as to promote increased innovations and 

investments in converged services.84"̂

4.2.3.3 The role of the National Communications Secretariat (NCS) in regulating converged 
telecoms services in Kenya

The National Communications Secretariat (NCS) is established under section 84 of the Kenya 

Information and Communications Act. Its functions include advising the Government on the 

adoption of a communications policy.846 This places the NCS in a pivotal position to advise 

various ministries and regulatory bodies on the adoption of an integrated and coordinated ICT 

policy that promotes convergence between the telecoms sector and other ICT and non-ICT 

sectors.

Presently, the policy documents emanating from the Government ministries, especially the 

Ministry of Information and Communication, do not provide for an integrated policy strategy for 

promoting ICT convergence. The NCS should re-assert its role as the adviser of not only the

^ ‘Section 102 o f  the Kenya Information and Communications Act.
Monica Kerrets (2004)“ICT Regulation and Policy at a Crossroads: a case study o f the licensing process in 

kenya"op. cit.
See, for example, Republic versus Communications Appeals Tribunal & Another Ex-Parte Safaricom Limited, 

Miscellaneous Civil Application 257 o f 2010, High Court o f Kenya at Nairobi [eKLR]. The Tribunal had to review 
Communications Commission o f  Kenya's decision on the pricing o f 3G license applied for by Safaricom. I have 

j^scussed this case in Chapter 2.
See the detailed discussion in section 3.3 under Chapter 3.

Section 84(2) o f the Kenya Information and Communications Act.
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CCK, but all other government agencies representing the various sectors that have the potential 

of creating converged services.

4.2.3.4 The role of the Ministry of Information and Communication in regulating 
converged telecoms services in Kenya

Under section 5 of the Kenya Information and Communications Act, and the Presidential 

Circular No. 1 of 2008 on Re-organization of Government847, the Minister for Information has 

the statutory duty of providing general policy guidelines to the Communications Commission of 

Kenya on regulation of ICT. These policy guidelines are critical for orienting various 

Government agencies to cooperation in the regulation of converged sectoral services such as 

mobile financial services.848

\
However, the Ministry of Information has not been proactive in mainstreaming convergence, 

especially between the telecoms and other sectors such as financial services sector. Indeed, the 

Ministry has delegated its role in policy making in mobile financial services to the Central Bank 

of Kenya.844 There is need for the Ministry to provide more proactive policy guidelines for the 

promotion of convergence in mobile and financial services, and in ICT services generally.

4.2.3.5 The role of the Judiciary in regulating converged telecom services in Kenya
The Judiciary maintains the role of final arbiter of any disputes between stakeholders in the 

converged telecoms sector. This is done by way of deciding appeals against decisions of the 

Communications Appeals Tribunal, judicial review applications against the ICT and other 

regulators, and constitutional petitions touching on freedoms of expression, and right to fair 

administrative action, among other constitutional provisions.8'" Indeed, the judiciary’s role in 

evolving judicial precedents that fill in the gaps in telecoms regulations, as new technological 

innovations challenge the present regulations, is critical.

847
Republic o f Kenya (2008) Organization o f  the Government o f  the Republic o f Kenya, Government Printer, 

Nairobi.
848

Monica Kerrets (2004)“ ICT Regulation and Policy at a Crossroads: a case study o f the licensing process in 
Kenya ''op. cit.

Alliance for Financial Inclusion (2010) “ Mobile Financial Services: regulatory approaches to enable access ''op. 
cit.

Article 165 o f the Constitution provides for the jurisdiction o f the High Court.
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4.2.3.6 The role of Parliamentary Committees in regulating converged telecoms serv ices in 
Kenya

Parliament, through its committees, has an important role in the regulation of converged mobile 

and financial services. The Parliamentary Committee Energy, Communication and Information, 

is responsible for overseeing policy and regulatory actions of various players in the telecoms 

sector, including the CCK. and the Ministry for Information and Communication.^ In addition, 

under Sec. 34(1) of the Interpretation and General Provisions Act,Sr>: unless otherwise provided, 

delegated legislation must be laid before parliament for approval. Parliament is empowered to 

declare the rules or regulations null and void by resolution to that effect whereupon the rules 

become ineffectual.

Hence the Parliamentary Committee on Delegated Legislation, and the Parliamentary Committee 

on Energy, Communication and Information which recommends to the House particular actions, 

are important regulatory players in the converged telecoms sector. However, so far, the 

committees have not contributed much to the formulation of ICT policies that promote services 

convergence in telecoms. One of the reasons could be the inadequate resource capacity of the 

Parliamentary committees.

4.2.3.7 The role of industry players in the regulatory process in the converged telecoms 
sector

For telecoms regulations to be sufficiently responsive to the rapid technological changes in the 

converged telecoms sector, there is need for integration of industry players into the regulatory 

process. Over the last 10 years, industry lobby groups such as TESPOK, KICTANET, KTNO, 

and TNOF have been instrumental in contributing to the various legislative reforms and
o r  ■>

amendments to the telecoms regulatory framework. As ICT convergence continues to be 

stepped up by technological innovations, these industry players need to be further mainstreamed 

into the day-to-day regulatory processes, so that the telecoms regulators can benefit from 

industry expertise. 851 * * *

851
Standing Order 198(2) Kenya National Assembly, 2012.

'  Cap. 2, Laws o f Kenya.
Lishan Adam, Tina James and Alice MunyuaWanjira (2007) “ Frequently Asked Questions about Multi- 

Stakeholder Partnerships in ICT for Development: a guide for national ICT policy animators,” /̂?, cit.
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4.3 Recommendations on reforming the telecoms regulatory framework to promote 
telecoms convergence
The section above has highlighted the major findings of the discussions in Chapters 1,2, and 3 of 

the study. The section below summarizes the general and specific recommendations on reforms 

required for proper regulation of converged mobile and financial services.

4.3.1 General reforms on regulation of converged telecoms services in Kenya

The evolving nature of telecoms convergence requires that the regulatory response should be 

optimal enough to promote convergence between the telecoms and any other sector other than 

the financial services sector. Below, I outline some general reforms required in Kenya's telecoms 

regulatory framework.

4.3.1.1 Jurisdiction of the Communications Commission of Kenya (CCK) over converged 

services

The CCK should interpret its mandate in telecoms more broadly than the regulation of 

transmission of information by telecom licensees.SM This will enable the CCK to objectively and 

competently regulate the telecommunications aspects of hybrid and converged telecoms services 

such as mobile financial services.855 856 The CCK should model itself according to UK’s 

OFCOM. It should be a central platform on which converging issues, tools and styles of 

analysis can be integrated, and through which the activities of key policy stakeholders can be 

coordinated.857

4.3.1.2 Institutional composition of the CCK Board

The Board of the CCK should be reconstituted to be more responsive to convergence issues in its 

regulatory role. This should be done by ensuring wider representation from two parameters.8 8 

First, it should include wider competencies from other sectors other than law, engineering and

See the detailed discussion under section 3.3.1 o f Chapter 3. See also, Institute o f  Economic Affairs (2002) 
“’Telecommunications Policy in Transition: mainstreaming Kenya into the global information economy,”o/?. cit.

See William H. Melody (1997) “ Designing a Working Telecom Regulatory Structure for 21s1 Century 
Information Societies,"op cit.
856 ..  r

Constantijn Van Oranje, et al (2008) “ Responding to Convergence: different approaches for telecoms 
regulators,”op. cit.

Ibid. )
See section 3.3.2 o f  Chapter 3. See also, Monica Kerrets (2004) ’iC T  Regulation and Policy at a Crossroads: a 

case study o f the licensing process in Kenya,"op. cit.
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economics. This includes banking, finance, and other service industries.839 Second, it should 

include representation from all stakeholders in the polycentric sphere of regulation. They include 

the State, market players, civil society and other economic sectors.860 * *

4.3.1.3 Regulatory cooperation between the CCK and other non-telecoms regulators

Increased convergence of services across different sectors requires regulatory cooperation 

between the CCK and primary regulators of the other sectors, such as the financial services 

industry.8hl Legislators and policy makers should provide for a legal and administrative 

framework for cooperation between the CCK and other sector regulators, where new innovations 

converge across services.86" This can be in the form of cooperation protocols sanctioned by

statute.86'’
\

4.3.1.4 Co-regulation by State regulators and non-State actors

Policy makers, legislators and regulators should promote co-regulation in the telecoms and the 

ICT sector, as a means of tapping into industry expertise on convergence issues.864 This will give 

the CCK or other telecoms regulators the capacity to forcast changes in the telecoms sector 

brought about by convergence of services. The regulators will also be able to prepare policies 

and regulations that effectively regulate these services while at the same time promoting 

innovation.863

4.3.1.5 Use of principle-based and rule-based regulations by converged telecoms regulators

Kenyan telecoms regulators should calibrate a practical mix of the use of principle-based and 

rule-based regulations, as a means of benefitting from the best aspects of each regulatory

Ben Sihanya (2011) “The Presidency and Public Authority in Kenya’s New Constitutional Order,"op. cit.
See section 3.3.3 o f  Chapter 3. See also, Ben Sihanya (2000) “ Infotainment and Cyber Law in Africa: regulatory

benchmarks for the third Millennium,”op. cit.1
"International Telecommunications Union (2012) “Universal Access and Service,”0/7. cit. 

m Ibid.864
See section 3.3.4 o f Chapter 3. See also, Ben Sihanya (2000) “ Infotainment and Cyber Law in Africa: regulatory 

benchmarks for the third Millennium,”op. cit.
Joseph Kariuki Nyaga (2011) “Convergence o f  Information and Communication Technology Sectors in the East 

African Community: challenges for the current legislative and regulatory frameworks and lessons from the 
European Union Experience,"op. cit.
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regime.8'1'" As discussed above, the most intrusive (ex ante, rule-based) regulations can be 

reserved for situations where serious harm -  whether health, safety, national security or 

economic -  is at issue.* * 867 * * * This includes regulations on equipment type, competition and 

consumer protection. On the other hand, principle-based regulations can be used in regulating 

interconnection and interoperability, universal access and service, and other telecoms regulatory

4.3.2 Specific reforms on telecommunications regulation of converged mobile financial 
serv ices in Kenya

The convergence of mobile and financial services requires specific regulatory responses, to

promote innovation in the mobile financial services sector. I outline them below.
\

4.3.2.1 Authorization and licensing of converged mobile financial services in Kenya

Regulators should move the licensing framework further from specific licensing to technology-
OZQ

neutral general authorization. In addition, the CCK should revisit the complaints by the mobile 

network players and other stakeholders regarding the allegedly exorbitant fees for 3G licenses 

for MNOs, which licenses are necessary for the provision of VAS such as mobile financial 

services.87(1 The CCK should endeavour to free up additional resources that MNOs can invest in 

better infrastructure and innovation in converged services.871 *

4.3.2.2 Regulation of interconnection and interoperability of conv erged mobile financial 
service platforms in Kenya

The CCK should regulate interconnection and interoperability of mobile financial service
0*7̂

platforms to promote competition. “The telecoms regulator can use incentives such as 

government procurement to convince MNOs to allow interconnection onto their mobile financial

’ See the discussion in section 3.3.5 o f  Chapter 3.
Kenneth Jull and Stephen Schmidt (2009) “Preventing Harm in Telecommunications Regulation: a new matrix of

and rules within the ex ante vs. ex post debate” op. cit.

See the discussion in section 2.3 o f Chapter 2.
D eloitte (2011) “ Mobile Telephony and Taxation in Kenya,"op. cit.

' ibid.97̂
~ See the discussion in section 2.4 in Chapter 2.

principles
7  bid.
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service platforms.873 This could be a way of balancing the proprietary interests of the MNOs over 

their service platforms, with the need to promote competition in the mobile financial service 

sector.874 875

4.3.2.3 Regulation of competition in the converged mobile financial services sector in Kenya

The CCK should exercise its jurisdiction over telecom Value Added Services by regulating the 

competition aspects of mobile financial services. This includes promoting interconnection and 

interoperability, banning exclusive agent network arrangements, and bundling of voice and 

mobile financial services.876 This will promote competition in the asymmetrical mobile financial 

services market, leading to increased innovations, better quality, and reduced service charges.877 878

4.3.2.4 Regulating Universal Access and Service (UAS) in the converged mobile financial 
services sector in Kenya

Telecoms policy makers and regulators in Kenya should update the scope of services under 

universal access and service obligations to include converged VAS such as mobile financial 

services.' ' The UAS obligations attached should then include extent of mobile financial service 

agent network coverage, user-friendly interfaces and technology agnostic services.879

4.3.2.5 Regulating Quality of Serv ice (QoS) in converged mobile financial services in Kenya

Telecoms policy makers and regulators should amend the QoS regulations to provide 

comparators for assessing QoS in converged VAS.880 For example, for mobile financial services, 

these comparators can include efficiency of complaint/redress mechanisms, agent network

™Il>id.
Ben Sihanya (2000) “ Infotainment and Cyber Law in Africa: regulatory benchmarks for the third Millennium,"op. 

cit.
875 See the discussion in section 2.5 o f Chapter 2. See also, Muriuki Mureithi (2011) “State o f Competition in 
Mobile Telephony: mobile money transfer (MMT) services in Kenya” op. cit.

"Loretta Michaels (2011) “ Better than Cash: Kenya mobile money market assessment,” op. cit. See also, World 
Bank (2009)Information and Communications fo r  Development 2009: Extending reach and increasing impact,op. 
cit.
&11Ibid.
878 •See the discussion under section 2.6 o f Chapter 2. See also, Colin Blackman and Lara Srivastava 
(20\0)Telecommunications Regulation Handbook, op. cit.

Ibid.
See the detailed discussion under section 2.7 o f  Chapter 2.
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quality assurance, authentication and registration, and verification and tracking of transactions 

and MNO charges.881

4.4 Conclusion

This study set out to explore one over-arching research question: are Kenya's telecoms 

regulations and policies adequate to regulate and promote innovation in converged telecoms and 

non-telecoms services? My hypothesis has been that both the telecoms policies and regulations, 

and the approach of Kenya telecoms regulators and policy makers towards converged services, is 

ambivalent.

The study has indeed confirmed that Kenya's telecoms regulations and policies have given 

telecoms regulators the jurisdiction to regulate converged telecoms services such as mobile 

financial services. ~ This is especially taking into account sections 5, 23 and 83C of the Kenya 

Information and Communications Act.88'
/

However, aside from the Unified Licensing Framework (ULF) the detailed regulations under the 

Kenya Information and Communications Regulations, 2009, do not address the regulatory 

nuances of converged mobile and financial services. This includes regulations on 

interconnection and interoperability, competition, universal access and service (UAS), and
• o o c  • •

Quality of Service (QoS). It is important that converged mobile and financial services are 

expressly regulated on these issues, so as to promote sustainable growth and development of 

converged telecoms service in Kenya.

Whether regulation of the converged telecoms sector promotes innovation and further 

development of converged services depends on the framework of regulation.886 The study has

881

882

883

Ibid.
See generally, the discussion under section 1.2.3 o f Chapter 1. 
Cap. 411, Laws o f Kenya.
See generally, the discussion under Chapter 2.

Ibid.885

See also, Ben Sihanya (2000) 
Millennium,”op. cit.

‘Infotainment and Cyber Law in Africa: regulatory benchmarks for the third
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• • 00*7 • • •

indicated that regulation should not be merely undertaken. Telecoms regulations and policies
• q q o

should be carefully calibrated to forecast and allow further innovation and development.

Therefore, five key regulatory features should be integrated into the legal framework. First, 

telecoms regulators should broadly interpret their mandate over telecoms services to include 

converged telecoms and non-telecoms services. This puts the CCK and other regulators in good 

stead to pro-actively regulate converged services.889 * Second, the institutional composition of 

telecoms regulators such as the CCK should co-opt non-State regulators. These include market 

player groups such as Kenya ICT Network (K1CTANET), consumer groups such as Consumer 

Federation of Kenya (COFEK), civil society groups, and the academia.81()

In addition, the institutional composition of the CCK should also reflect the various 

competencies and expertise required to pro-actively regulate converged telecoms and non­

telecoms services.891 * * These include finance and banking, law, ICT, humanities, economics, and

other relevant competencies.
/

Third, the overall regulatory framework for all economic sectors in Kenya, for example, the 

telecoms, financial, energy, education and other sectors, should promote regulatory cooperation 

between the sectoral regulators89’. This will assist telecoms regulators such as the CCK to 

engage seamlessly with other sectoral regulators such as the Central Bank of Kenya, to regulate 

converged telecoms services.894

Fourth, the Kenyan telecoms regulatory framework should make use of co-regulation as a
• 80Sregulatory model, to bring together various synergies from both State and non-state actors.

887

888

» 890 

891

See generally, Chapter 3.
Ibid.
See section 3.3.1 o f Chapter 3.
See section 3.3.2 o f  Chapter 3

Ben Sihanya (2000) “ Infotainment and Cyber Law in Africa: regulatory benchmarks for the third Millennium,”^ .
c/7.
s "Monica Kerrets (2004) "ICT Regulation and Policy at a Crossroads: a case study o f the licensing process in 
Kenya,"op. cit.
893

894

895

See section 3.3.3 o f Chapter 3.
Jeremy Mitchell (1997) “Converging Communications, Fragmented Regulation and Consumer Needs,"op. cit. 
See section 3.3.4 o f Chapter 3.
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I his is necessary, especially for forecasting future regulation of converged services, since the 

market usually has more industry information than the State.896

f ifth, telecoms regulators should make use of a delicate balance of principle-based and rule 

based regulations, when legislating on converged telecoms services.897 This give regulators such 

as the CCK the ability to effectively forecast and promote innovation in converged services, 

while protecting public and consumer interest.898

Increased network, service, sector and regulatory convergence in the telecoms sector will 

continue to elevate the role of MNOs in the knowledge economy in Kenya. For the telecoms 

sector to be optimally positioned to play its critical role in the attainment of a knowledge 

economy, telecoms regulations should be attuned to promote innovation within the industry. This 

should be done while being responsive to the critical regulatory concerns of the State.

The evolving nature of the convergence process and the rapid development of technologies 

means that regulatory needs continue to evolve. This presents a challenge to regulators, policy 

makers, and other actors in regulation. Hence even the proposed regulatory frameworks above 

may be rendered inadequate or obsolete. State and non-state regulatory actors should therefore 

expend more time and resources in continually exploring optimal regulatory frameworks for 

specific contexts in the ever-evolving telecoms convergence process.

s ' Ian Bartle and Peter Vass (2005) “Self-Regulation and the Regulatory State: a survey o f policy and practice,"op. 
cit.
sg7 See section 3.3.5 o f Chapter 3.
s sKenneth Jull and Stephen Schmidt (2009) “ Preventing Harm in Telecommunications Regulation: a new matrix of 
principles and rules within the ex ante vs. ex post debate” op. cit.
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