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ABSTRACT

The overall objective of the study is to examine ttoncept of constitutionalism in
Africa; with a comparative study on developments Kenya and Somalia. More
specifically, the study aims to examine the coustihal-making processes in Kenya and
Somalia; analyze the challenges faced in the daftisth development processes in
Kenya and Somalia and explore measures to dealthatlchallenges of implementation
in both countries. The study critically revieweddaanalyzed secondary data. This data
was obtained from published and unpublished matgaarnals, academic papers and
periodicals. The study was also based on analy$isreports by international
governmental and non-governmental organizationsgic@lrtheories of constitutionalism
characterize a serious difficulty not only to contienal theories and customary
processes of constitutional explanation, but to ‘bey initiative of constitutionalism
itself: the point that government can and shouldds¢ricted in ways that serve to defend
subjects from unjustifiable state authority. Thedst contends that constitutionalism
requires adherence to the rule of law, protectibhuman rights and imposing limits on

powers of the incumbent government.
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CHAPTER ONE
INTRODUCTION TO THE STUDY

1.0 Introduction

According to Kahn and Payl constitutionalism is “a three-faceted concept, ia
requires imposing limits on governmental powerd)esdnce to the rule of law, and the
protection of human rights. Constitutionalism ie #ntithesis of arbitrary rule. In modern
constitutional systems, the term ‘constitutionalisires come to suggest limited
government. In fact, constitutions have becomeuagint for a system of government
where authority is shared among a set of diffebeabhches and limitations are implied in
these divisiond. In such cases, constitutions lay the foundation €rternal checks
designed to safeguard the people’s liberties, whichan essential feature of any

democratic system.

The concept of constitutionalism, therefore, is tleetrine that governments must act
within the constraints of a known constitution wiest it is written or not. Rather than
merely being a static exercise in historical retle constitutionalism is an on-going
process in which each new generation engages aiuth whcessarily alters in the process
of such engagement. This easily explains why, aljho all governments have
constitutions, they are not necessarily constitiicgovernments. This further explains
why it has been so easy for many postcolonial Afrigovernments to use Constitutions

to legitimize authoritarian rule.

! Kahn, Paul W. “Comparative Constitutionalism ifN&w Key”. Michigan Law Review 101, no. 8
(August 2003): 2677-2705

% Cane, Peter.. “Public Law in The Concept of La@ford Journal Of Legal Studies 33, no. 4: (March
2013): 649-674.



Africa’s constitutional history is an excellent eastudy of the myriad difficulties that
most post-colonial African states have faced andicoe to face in the process of self-
discovery2Arguably, the unending conflicts and civil warsnitst of the countries in the
continent have political activities of their respee nations. Indeed, the emerging
independent African states of the 1960s proclainiedr commitment to democracy,
good governance and respect for human rights. pbstulated deal would have been
easily tenable, given that the independence catistits of most of these countries came
with a flowery package of guarantees to the ciszérhis, however, turned out not to be
the case. Instead, shortly after independencegdhstitutions of most, if not all, of the
emerging states were soon subjected to numerouscenemts, effected in a manner that

watered down the essence of constitutionalism @ndodratic governance.

Sadly, the end of the 1960s was characterized dydgation of the pledged democracy
and gross violations of human rights with impuraigross the continent. The pledged
multiparty democracy became a byword as oppospianmies were regarded as ‘clogs in
the wheels of progressesRuling parties which had become intolerant to aian
politics stifled democracy and sacrificed consittmélism on the altar of political greed.
Consequently, a wave of coup d’etats swept acresscontinent, where the military
overthrew governments, purportedly to clean thaoseconomic and political messes

these governments had left. With time, these catetrmilitary regimes fell into the

% Abutudu, Musa. “A Critical Assessment of the Cémsibnalism Landscape in West AfricalVestern
Journal Of Black Sudies 33, no. 2 (Summer 2009): 132-139.

* Seaton, Paul. “Fortunate PowerlessneBer'spectives On Political Science 34, no. 2: (2005): 79.

® Keith, Linda Camp, and Ayo Ogundele.. “Legal Sysseand Constitutionalism in Sub-Saharan Africa:
An Empirical Examination of Colonial Influences bimman Rights. Muman Rights Quarterly 29, no. 4
(May, 2007): 1065-1097.



same errors as the civilian administration. Cleaalyhough African governments were
expected to embrace and promote constitutionalrsind@mocracy at independence, they

neglected the same with impurfity

1.1 Statement of the Research Problem

This study seeks to research the on the constitalison in Africa continent by majorly

focusing on Kenya and Somalia. The occurrence sf-plection violence in Kenya in

2008 indicated a small gap in the constitutionaliSime foregoing facts were only a by-
product and symptoms of an underlying serious gmbof lack of a constitutionalism

culture that has engendered politics of ethno-regioexclusion and negative

competition. In Somalia, there has not been a mized central government since 1991,

when President Mohamed Siad Barre was overthrown.

All these challenges can be traced back to the laicka wholesome and stable
constitution. Could these challenges stem fromldbk of adherence to the constitutions
in place in both the countries? Is the problemhm ¢ontent of the constitution? It is the
purpose of this study to compare constitutionalismboth Kenya and Somalia and
answer the above questions. The main purpose ®rctimparison to assess whether
adherence has been achieved to the constitutiorcithbenges facing constitutions in

both countries in the realization of long-lastireape.

® Jorgensen, Nick.” Impunity and Oversight: When®uavernments Police Themselves®urnal Of
Human Rights 8, no. 4 (2009): 385-404

" Glickman, H.. “Consider Somaliland: state-buildinith traditional leaders and institution&hoice:
Current Reviews For Academic Libraries 49, no. 12: (2012) 2366
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1.2 Objectives of the Study
The main objective of the study is to examine thiecept of constitutionalism in Africa;
and with a comparative study of Kenya and Somaliare specifically, the study aims
to:
i) Examine the constitutional-making processes in kkearyd Somalia;
i) Analyse the challenges faced in the constitutioretigment processes in Kenya
and Somalia;

iii) Explore measures to deal with the challenges ofampntation in both countries.

1.3 Literature Review

This section is a review of the literature and &®s1on a number of variables; among
them: conflict in Somalia and Kenya, constitutioeavdlopment processes, challenges
faced in the development and implementation pr@ssbe concept of ‘democracy’ in

Kenya and in Somalia, as Democracy as well asstheeiof separation of powers.

1.3.1 Conflict in Somalia and Kenya

According to Murung® violent conflicts of various types have afflictédrica and
exacted a heavy toll on the continent’s sociepedities and economies, robbing them of
their developmental potential and democratic pags#is. He states that the causes of the
conflicts are as complex as the challenges of regplthem. He also argues that all
triggers of conflict: structural, political, econamsocial and cultural, are at play in the

east African region.

8 Murunga, Godwin Rapando.. "Conict in Somalia amitn@ in Kenya: Understanding the Trans-
Territoriality of Crime." African & Asian Studies, 40. 1/2; (2005) 137-161
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Likewise, he maintains, all types of conflict adscapresent: violent and nonviolent;
sporadic or occasional and endemic or intractdblaccordance to his study, the politics
of belligerence, social tussles over dwindling teses, guerrilla strategies and crime in
Africa have all opted for a type of violence thalies more on the use of Small Arms and
Light Weapons (SALW). This has brought immense lehgles to the modernizing

African states. He indicates that the internatimaéibn of SALW and its consequent
fuelling of conflicts and crime have challenged tbgitimacy and capacity of the East
African Community states (Kenya, Tanzania, Ugan&ayanda and Burundi) in

providing human security.

In accordance to Weberskstudy, one of the most gruesome instances of ictint
Kenya is undoubtedly the post-election violence skttes that the post-election violence
started with the announcement of the presideniggitiens results in 2007. Although the
violence was national, Nairobi was a major hotspatording to him, the 2007 violence
in Nairobi is believed to have started in Kibera @rime Minister Raila Odinga’s
Constituency) and in Mathare (an area dominatedPtegsident Mwai Kibaki’'s ethnic
group, the Kikuyu) upon announcement of the predideresults and the subsequent
swearing in of President Kibaki on 30 December 20{¥ posits that while two waves of
violence followed in close succession, in some srdéhe violence erupted almost
instantaneously on December 29th, 2007 when thiencaa of the electoral commission

of Kenya declared the incumbent president Mwai Kiltae winner.

° Lindley, Anna. "Crisis and displacement in Somalial Kenya." Forced Migration Review no. 33
(October 2009): 18-19.

9Webersik, Christian.. "Differences That MattereTstruggle Of The Marginalised In Somalia." Africa
(Edinburgh University Press) 74, no. 4: (2004) 583
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According to Webersik findings, the results weredely doubted by the media, the
Commonwealth, the African Union and local and in&ional observers. He states that
though triggered by accusations of electoral frabd,causes of the clashes were rooted
in deep historical injustices; a strong belief heidmany ethnic groups that there were
massive inequalities in resources and governmepoiapnents between regions and
ethnicities. At the heart was the issue of landrithgtion. Since independence, the
successive governments have glossed over the gyawanflict as well as aggravated it

by distributing land to their supporters.

According to his observation, in that mix was a@es lack of trust with the judiciary,
deepening poverty and a rapidly growing populattdrunemployed youth that easily
turned to gang violence. Along that line Waberdikther empirically concluded that
vernacular radio incited both hatred and fear wbdk phones, a recent phenomenon that
has revolutionized communication in Kenya, faciéththe spread of violence. In the first
weeks of 2008, violence erupted in four of Kenyaght provinces as well as in Nairobi,

the multi-ethnic capitaf!

Murungd? further argues that, Somalia has been one of theriémber countries who
linger from the presence of terrorist groups irtésitory that exert tremendous influence
in the dally life of its society and economy. Hates that Al Shabaab is well known in

the horn of Africa, particularly in Somalia, fositerrorist training and strong affiliation

" Webersik, Christian.. "Differences That MattereT®truggle Of The Marginalised In Somalia.” Africa
(Edinburgh University Press) 74, no. 4: (2004) 583

2 Murunga, Godwin Rapando.. "Conict in Somalia angn@ in Kenya: Understanding the Trans-
Territoriality of Crime." African & Asian Studies, 40. 1/2; (2005) 137-161
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with other terrorist groups in Nigeria and Al-Qaedlae Harakat Shabaab Al Mujahidin,
also known as Al-Shabaab has completely contraledcentral and southern part of
Somalia including some of its important sea powhjch are vital for the country's

economy.

On the other hand, Lindl&Yindicates that Somalia has experienced violenflicomnd
instability since 1991, when central authority rakown in the country. Jihadism has

become increasingly prevalent as the civil wardragged on.

As a result of the severity of the conflict, inclugl regional spill over, external actors,
most notably Somalia’s regional neighbours Ethipgienya and most recently, Uganda,
have become entrenched in the conflict. In additeonumber of other actors such as the
African Union (AU), the European Union (EU), theitéd Nations (UN) and the United
States (US) have committed themselves to interve@malia’s statehood process. She
states that these actors have played the role thf $®condary and third party actors.
External interventions in civil war-like situatiogsntinue to be practiced by states in the
international system. Typically, she argues, inhseocumstances, a party tends to
intervene in another party’s armed conflict in artiesupport one of the belligerents for
their own interests. This can be done either diyemtindirectly through military support

of any kind.

3 Lindley, Anna. "Crisis and displacement in Somaiia Kenya." Forced Migration Review no. 33
(October 2009): 18-19.



In accordance to Murundfa Kenya is critical to the future development oftable
Somalia. Nairobi’ involvement in the regional dynas of the ‘Jubba’ regions
(recognizing the sensitivity of this term, ‘Jubb@&gions will hereafter be referred to
‘Jubbaland’, an area close to the Kenyan bordel) ave a decisive impact on
Somalia’s stability. Kenya’s involvement in ‘Jubaatl’ was intended to create a ‘buffer
zone’ against Al Shabaab’s destabilizing activitidewever, he argues, this strategy has
been at odds with the wishes of the FGS as it wealdil a further regionalization of

Somalia. According to him, this is a developmeiat the FGS does not want.

As a consequence, he maintains, it remains atdieeaf current tensions between Kenya
and Somalia, together with the unauthorized opamatby Kenyan air and naval units. It
is also creating tensions with Ethiopia, as theugsoKenya supports have affiliations
with the Ogaden National Liberation Front (ONLF)ittwwhich Ethiopia is in armed
conflict. Kenya has also played a key role in timedgovernmental Authority on
Development (IGAD), the regional block, and is tHaving force, as argued by

Murunga, behind some of its political initiatives$omalia.

1.3.2 Constitutional Development Processes

The concept of constitution building is more compthan the process of constitution
making alone, although the latter is an inseparphl¢ of it. As we use the term in this
study, constitution building refers to the proceseereby a political entity commits itself

to the establishment and observance of a systemalies and government. It is

4 Murunga, Godwin Rapando.. "Conict in Somalia angn@ in Kenya: Understanding the Trans-
Territoriality of Crime." African & Asian Studies, 40. 1/2; (2005) 137-161.
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necessary to make a distinction between the wrig&hthat is the constitution and the

practices that grow out of and sustain the cortgiitu

According to Kagwanjg, constitution building stretches over time andoives state as
well as non-state organizations. In this sense ialmost an evolutionary process of
nurturing the text and facilitating the unfoldind s logic and dynamics. So, for
example, a text whose birth is in some respecissipiaious, even contested, can in time
stamp its imprint on society and weave its way iptiblic favour, while a constitution
proclaimed with great enthusiasm can run into clities, be ignored or even be
expressly discarded. He states that constitutiomshasize the principles of democracy
and constitutionalism, and contain detailed biligights. In line with his observations,
changes start with constitution making, whetheraatorm of negotiation or as the
consolidation of social victory or reform. Howevdtagwanja further argues that the
record of the effectiveness of these constitutisnaneven. These developments have
stimulated a growing interest in the politics amthniques of constitution making,

particularly in the context of conflict resolution.

Murungd® on the other hand further argues that constitutioifiding may, and usually
does, require various forms of consensus buildiegore the formal process of
constitution making can commence. In ‘new’ or treadbpolities, a constitution as a

system of government may have to coalesce withcatpaform or redefine a political

15 Kagwanja, Peter Mwangi.. "Facing Mount Kenya OciRg Mecca? The Mungiki, Ethnic Violence and
The Politics Of The Moi Succession In Kenya, 198D2." African Affairs 102, no. 406: (2003) 25.

8 Murunga, Godwin Rapando.. "Conict in Somalia angn@ in Kenya: Understanding the Trans-
Territoriality of Crime." African & Asian Studies, 40. 1/2 (2005) 137-161.
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community. In these circumstances, best typifiedabgonstitution for independence on
decolonization, the document has a foundationalracher, giving birth to a new
sovereignty. He further argues that sometimes tloesstitutions have devoted more
attention to the artefacts of sovereignty thanhi® megotiations for forming a political

community.

According to Murunga, there is a price to be padd this neglect—as the troubled
political experiences of many Asian and Africantesashow. In more recent experience,
constitution making has been preceded by a priot, g@metimes called constitutional
principles, long or brief, abstract or specific. dome instances, the formulation of the
constitution (or its main provisions) is an insepde part of the resolution of a conflict
that necessitated a new political and social order.we shall see, there are some
fundamental problems of constitution making whea plact and the constitution are so

integrated’”.

1.3.3 Challenges of Constitutional Development

According to Smok€, the coup d'état was a common device of regimegan post-
independence Africa. He states that the failuregmfernance of post-independence
states even led some observers to see the coupsame circumstances a necessary evil
- when it removed a predatory and autocratic regimed could be regarded as

facilitating a transition to democracy. There ave problems with this argument.

17 i

Ibid
18 Smoke, Paul. "The Evolution Of Fiscal DecentraimaUnder Kenya's New Constitution: Opportunities
And Challenges." Proceedings of The Annual Confegedn Taxation 104, (2011) 109-115.
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The first (one of principle) is that - whatever theotives of a coup - the extra-

constitutional transfer of and claim to power ikerently corrupting of governance and
inconsistent with constitutional rule. The secomg of practice) is that those who
assumed power through coups have amply demonstrdteld incompetence, by

mismanaging the economies of their countries astra@ng the social fabric of African

peoples. Smoke further argues that African regilmmge since the imperatives of cold-
war polarization lost their agency has (with veewfexceptions) been conducted through
constitutional means. According to him, the consitih has become the roadmap to
power, and has displaced the coup or revolutiaih@basis for reform. classical example
on the continent is the South Africa's constitugiopact, which in ending race-based

minority rule can be seen as Africa's last greabétiberation, is the.

In line with Bennett et & study, a constitution cannot be expected to ae panacea

for all political problems. He argues that many stdntions were negotiated by parties
locked in a sort of entrenched political stalematbere despite their unequal power
neither could hope to exert long-term dominatioerae other. Bennett et al. also posit
that these constitutions were primarily designegrtitect and then reinforce democratic
change, by allowing those who already held powdnauit democratic legitimacy to risk

ceding it. Yet they were also written in a way tleauld clearly envisage a wider
transformation of the state based on accommodatingpeting interests in shared visions

of reality.

19 Bennett, Sara, Asha George, Daniela RodriguesicieShearer, Brahima Diallo, Mamadou Konate, and
Julie CIiff, et al.. "Policy challenges facing igtated community case management in Sub- Saharan
Africa."Tropical Medicine & International Health 180. 7: (2014) 872-882
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Murung&® further argues that the challenge of drafting amglementing a new

constitution ranks high on the agenda of currentegument leaders in Kenya. He
indicates that the need for a new constitution basn recognized for the past two
decades, but various issues and roadblocks hadeblaek the process of constitution-
making. According to him, the efforts that culmeatn the 2005 referendum seemingly
left Kenya at a dead end. However, he states, ldgwi@an campaign of 2007 and its
bloody aftermath highlighted the need for a newstitution. The party leaders who
formed the coalition government of national unityearly 2008 gave a commitment to
produce a new constitution. As a result, a commitie experts was charged to draft a

new constitution.

1.3.3.1 The Issue of Consensus

The ability to reach consensus on a constitutiomadiel has historically never been easy
or quick to achieve. Nevertheless, agreement arpoitical leaders as to constitutional
forms and goals has always been of critical sigarice in constitution-making efforts in
the twentieth century or earlier. For Kenya, thg@exience of the twentieth century
indicates a lack of consensus as to the goal o$titation-making and the specifics of

constitutions.

According to Kagwanj&, looking at the 1950s, to start, the model sethfby the British

government in 1951 for future constitutional deyahent clearly laid down the

% Murunga, Godwin Rapando.. "Conict in Somalia antn@ in Kenya: Understanding the Trans-
Territoriality of Crime." African & Asian Studies, 40. 1/2: (2005) 137-161.

2 Kagwanja, Peter Mwangi.. "Facing Mount Kenya OciRg Mecca? The Mungiki, Ethnic Violence and
The Politics Of The Moi Succession In Kenya, 198D2." African Affairs 102, no. 406: (2003) 25
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achievement of consensus as a key ingredient ipriieess. Secretary of State (SofS) for
the Colonies James Griffiths made this clear inoameing British policy and plans in
May of that year. He proclaimed that decisionscakénya's future constitutions would
rest on firm foundations if they were based on agrent among the leaders of Kenya's
racial groups (Africans, Arabs, Asians, and Eurogga He thus proposed the
establishment of a body where all Kenya's peopleldite represented; it would consult
and make constitutional recommendations to thentalostate and ultimately to the
British government. An independent chairman frontsme the colony would be
appointed, and the SofS was prepared to obtaisghgces of a constitutional expert to

advice on technical questions, if the delegatesetes

The consultative body, Kagwanja argued, would e ttbreach agreement that could be
reflected in a new constitution that could be bidugto force either in 1956 or an earlier

date, if there was general agreement to do so.

1.3.3.2 Expert Assistance

The lack of success in constitutional negotiatidnsng the pre-independence years also
owed much to the failure of non-Kenyan experts toventhe process to any kind of
agreement. Two examples illustrate this point asttutional advisers appointed by the
CO were not very helpful to the process of conseraulding at the first Lancaster

House conference in 1960 and the second conferdric#62.

13



Thud®® argues that divisions, which initially emergedtie attitudes of the leaders to the
two parties to the formation of a government uniher terms of the Lancaster House
constitution, manifested themselves in bitter dispun and outside the LegCo following
KADU's decision to form a government in April. He&ates that the division became clear
with regard to constitutional issues at the clos&he Nairobi talks (September-October

1961) held under the chairmanship of the governor.

According to Thuo, the aim of the talks was to aghi agreement on the constitutional
means of moving to self-government and independeamoeng other things, but the talks
broke down in October when KADU leaders interjedtasir new constitutional vision of
regionalism or majimbo at the talks. KADU leadensisted that specific principles
associated with their new regionalist ideal mustdgufuture constitution-making.
According to his observations, this principle wagcted by KANU leaders, thus setting
the stage for a long and controversial struggle tive future shape of the independence

constitution at the second Lancaster House contergmearly 1962.

The failure to agree that marked Lancaster Housthlis constituted a continuation of
what had characterized constitutional talks sin@®11 Kenya's political elite not only

failed to agree. More often than not, they refuseedven enter meaningful negotiations,
bargain, or compromise. In this instance, the failof the Kenya government to
compromise, even from a position of strength, sei@st unhappy precedent for

independent Kenya. In many ways identified by THammnalia presented one of the most

% Thuo Gathii, James.. "Popular Authorship and Gtutgin Making: Comparing and Contrasting The
DRC And Kenya."William & Mary Law Review 49, no. 4: (2008) 1109-1138.
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difficult contexts for constitution-building. Sonmalhas been in a state of civil war since
at least 1988. It has experienced high levels ofewice, inter-clan conflicts, warlord

struggles for control, and ongoing smaller violelashes over resources and lafid.

In accordance to Oradfb the Somali context was further complicated, inm of the

prospects for a successful constitutional prodag$ack of clarity regarding the role that
traditional elders could or should play in the gmaace of the state. He indicate that
traditional elders continue to be key players im&b society, especially since they still
provide most dispute resolution outside of theesitihrough the traditional legal system

known as Xeer.

However, Orago argues, as Simkins pointed out,sti@al systems within Somalia—

which evolved over thousands of years to supparbmadic economy and a nomadic
culture—have not adjusted well to the fundamentsinges of the last fifty years,

particularly those represented by large migratimnarban areas. (This is especially true
in the North.) In some cases, the power and authofisocietal elders has been eroded;
in others, the elders have been displaced or reglade indicates that the question of
how to deal with traditional elders is all the mdi#icult since there are few examples of

constitutional structures that have incorporatedl@for traditional power mechanisms.

% Thuo Gathii, James.. "Popular Authorship and Garigin Making: Comparing and Contrasting The
DRC And Kenya."William & Mary Law Review 49, no. 4: (2008) 1109-1138.

4 Orago, "Limitation Of Socio-Economic Rights In TA@10 Kenyan Constitution: A Proposal For The
Adoption Of A Proportionality Approach In The JuidicAdjudication Of Socio-Economic Rights
Disputes." Potchefstroom Electronic Law Journalri®,5: (2013) 1-2.
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1.3.3.3 The Role of Political Islam

It came as a surprise to many that the ICU sweputih Mogadishu and then across
southern Somalia with ease and apparent local suppa few months in mid-2006. The

great majority of the Somali population is Muslibut most have traditionally practiced a
moderate form of Sunni Islam. Shari'a law was oféhe legal systems historically

relied upon by Somali Muslims, but it was integcateg balanced with traditional law

implemented by clan elders. And despite sporadicdénts, most in the international

community had believed it very unlikely that raditstam would take hold in Somalia.

According to Lewis, the U.S. strategy provided amomon enemy to the previously
disparate courts, and the courts came togetheouater the attack against them. He
states that the initial coalition of the Shariatewvith the business community and civil
society seems to have been truly inclusive andaeehhad broad support from the
Mogadishu population. In any event, the newly nangdmic Courts Union swept

through Mogadishu and expelled the warlords, digtedrthe road blocks, and secured
Mogadishu for the first time in fifteen years innéu2006. According to him, this was
truly an impressive feat, and the international samity watched in amazement as the
ICU went about re-establishing basic security, mieg the rubbish from the streets, and

reopening the Mogadishu International Airport.

However, Lewi§® argues, fairly soon after its initial rise to pawthe new ICU began

positioning itself in opposition to the transitidtngovernment and hence to the

% Lewis, I. M.. "Visible And Invisible Differenceghe Somali Paradox." Africa (Edinburgh University
Press) 74, no. 4: (2004) 489-515.
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international community that was supporting it. Bacifying Mogadishu, the ICU had
secured the most dangerous region in Somalia, whdetransitional government was
isolated in Baidoa and had control over only a $paition of the state. It is important
also to keep in mind that while the ICU appearedbéodriven by ideological and
religious divisions, it also played into the claarfsanship that has sustained the many

years of conflict in this region.

1.3.3.4 Benefits and Risks of Constitutional Process

A constitution-building process provides considéalpportunities for reconciliation, for
negotiating solutions to major divisive issues ime@n-violent context, for reaching
consensus on the modalities of federalism bestdud a fractured state, for a symbolic
break with the past, for creating an atmospherenae and renewal, and for the

establishment of a legitimate and stable, if ministastaté®.

Murung&’ argues that, participatory constitution-buildingogesses increase the
perceived legitimacy of a constitution and thussherl support from the population,
which is essential if the constitution is to plagnaaningful role in creating a stable state.
According to him, popular consultation certainlyobght about public support for
constitutions in Rwanda, South Africa, and Uganda.states that in all three of these
countries, the constitutional processes were higbayticipatory, and the resulting
constitutions received strong popular support aridgh level of perceived legitimacy.

By comparison, he indicates, new constitutions igeNa, Zimbabwe, and Bahrain have

26 |h;

Ibid
2" Murunga, Godwin Rapando.. "Conict in Somalia amitn€ in Kenya: Understanding the Trans-
Territoriality of Crime." African & Asian Studies, 40. 1/2; (2005) 137-161.
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been controversial after being formed through lesdicipatory processes for the very
reason that these constitutions were seen as imgoma above rather than made by the

people?®

Thus, any process in Somalia needed to operatp@aee-inducing and inclusive manner
in order to avoid the considerable risks of constinal failure and of increasing conflict
in the country. In this case, the process couldehproven divisive if it were not
sufficiently participatory or if its approach weret sufficiently consensus-based. A
public education campaign can inflame divisionst ipromotes extremist views rather
than encouraging moderation and compromise. Likewg process can be rendered
illegitimate by excluding the voices of women orroinorities. An adopted constitution
may become a dead letter (e.g., if it is too arabgi or burdened with expensive
provisions) or do more harm than good (e.g., ihduces conflict by failing to justly
resolve land issues, deal with war crimes, or distallivisions of power and resources).
Finally, the political and security situation ircauntry like Somalia may destabilize even

a well-conducted constitutional process or resuitd suspension.

1.3.4 Implementation Processes

The constitutional implementation process is a iafutor ensuring that first; the
Constitution is interpreted correctly, and assignedect meaning. And second, that the
correct constitutional meaning does not differ froomstitutional implementation by way

of legislative, policy, institutional and administive practices that establish

% Murunga, Godwin Rapando.. "Conict in Somalia amitn€ in Kenya: Understanding the Trans-
Territoriality of Crime." African & Asian Studies, 40. 1/2; (2005) 137-161.
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“constitutional practice.”10 This is especially mificant in light of the patent and latent
contradictions, ambiguities, overlaps and doctrinad structural difficulties in the
constitutional provisions, attributed primarily thee politically rather than the financially

(or legally) negotiated nature of these provisions.

According to Orag®, the Constitution of Kenya was promulgated on 2iydst 2010.
This came after two major attempts in 1998 throtighinter Party Parliamentary Group
[IPPG] which brought some token reforms and the 32@hdeavour through the
Constitution of Kenya Review Commission (CKRC) thadrtly culminated in the
referendum of 2005 where an edited version of tbmissions Draft Constitution was
rejected at the vote. Orago further argues thatctireent Constitution is therefore a
manifestation of Kenya’'s hope that the third attempuld be a success especially
considering the positive anticipation expressectitigens through the mass media and
other avenues. According to his findings, it isdevit that certain observers of Kenya’'s
Constitution making process hold the view that enpéntation has lagged behind
schedule, is marked with controversy over electlates and procedures as well as an
absence of relevant electoral laws thereby puttiegcountry’s political life in peril. The
theme of this meeting, for example, contemplately bmo possibilities: speeding up

constitutional reforms or postponement of elections

9 Orago, "Limitation Of Socio-Economic Rights In TA@10 Kenyan Constitution: A Proposal For The
Adoption Of A Proportionality Approach In The JuidicAdjudication Of Socio-Economic Rights
Disputes." Potchefstroom Electronic Law Journalri®,5: (2013) 1-2.
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Dudziak® established that the foregoing presumptions ateshared across the board
and the Commission for the Implementation of theasitution holds a much different
view. He states that it can be discerned from fifth Schedule of the Constitution that
the ongoing law-making process is still within tiraelines set out in the Constitution. It
is also vital according to him to recall that th@gess of making laws is intricate and
extensive and ought to meet a certain distinctstiokel of deep reflection and astute
professionalism. This is a paramount consideraéisrfurther emphasized by Dudziak,
especially noting the fact that such requiremehtilmence and fidelity to the letter and

spirit of the Constitution are set out within therGtitution itself.

Aukot®* observed that, the implementation process enthis reform of policies,
legislation, subsidiary law and general administeapractice in a manner that upholds
the letter and spirit of the Constitution. He iraties that this path began on 27 August
2010 by dint of Section 7(1) of the Sixth Schedfieche Constitution which brought the
entire Constitution into force with immediate etfesave for the exceptions set out in
Section 2 of that Schedule. The Executive is the ikgplementer but Article 3 of the
Constitution and Section 5 of the Sixth Schedulsigas special and general roles all
citizens, non-governmental actors and other estitreeluding The Commission for

Implementation of the Constitution (CIC) he states.

%0 Dudziak, Mary L.. "Working Toward Democracy: Thomg Marshall and the Constitution of
Kenya."Duke Law Journal 56, no. 3: (2006) 721-780

31 Aukot, Ekuru. 2004. "New Constitution of Kenya aXdtural Resources." Journal Of Energy & Natural
Resources Law 22, no. 2: 236-238.
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According to his findings, the CIC is establisheslam independent organ to monitor,
facilitate and oversee the implementation prodéssnandate is set out in Section 5(6) of
the Sixth Schedule and generally entails monitgrifagilitating and overseeing the
implementation of the Constitution. Besides addngsaecessary legislation, he argues,
the Commission is required to monitor, facilitatel aversee the development of policies
and administrative procedures to bring them intmgleance with the letter and spirit of
the Constitution. Under Article 249 the CIC, in aoon with other Chapter 15
constitutional Commissions, is also required totgrbthe sovereignty of the people,
secure the observance by all state organs of theodhatic values and principles and

promote constitutionalism.

According to Bannoff, for the last three decades the Somali people kaperienced

multi-layered political, economic, and religiousnfiects. He argues that a legitimate and
Somali-owned constitution would help address ort@onmany of these problems.
However, he maintains, controversy surrounds hoe N has approached and
controlled the constitution-making process of thardry. Bannon further argues that the
process is fundamentally flawed because politicgdedience, secrecy, exclusion and
hastiness mar the mandate and selection of the cs@m members, the drafting of the

document and the adoption of the draft constitution

Therefore, he states, like the previous charteg turrent draft-constitution has

legitimacy-deficit. It does not express the aspreg of the Somali people, regulate

32 Bannon, Alicia L.. "Designing a Constitution-Driafy Process: Lessons from Kenya." Yale Law Journal
116, no. 8: (2007) 1824-1872.
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individual and group conflicts effectively and pefadly, or prescribe context-appropriate
institutions that are necessary for building dueapkace and a functioning state in
Somalia. According to him, this leads me to conelutdat the constitution-making

process that was employed when Somalia was unddtatman trusteeship in the 1950s
was more inclusive and transparent than the pragsss now under the current de facto

United Nations and Inter-Governmental Authorityldevelopment (IGAD) rule.

Fink®® posits that, according to the Protocol, the NCAldapprove or reject the whole
document. But they could not amend articles as thisi. Instead, the NCA could give
recommendations to the signatories’ Technical Ratdn Committee which would pass
the suggestions to the so-called ‘principals’.dntf this was consistent with the previous
agreements in Garowe in which the signatories eitlyliagreed that the NCA could vote
either Yes or No for the draft constitution. In #uoh, he argues, according to the
protocol establishing the NCA, a No vote would hate any impact on the document.
The Protocol notes: “In the event of a No votes ttraft provisional constitution will
nevertheless take effect until a new constitutisnadopted.” In fact, the signatories
further agreed that even if this draft constitutismejected in the referendum, it will still
be the provisional constitution of the country, ghuaking this a fait accompli. In other
words, argues Fink, regardless of the results ef NMCA and the referendum, the
signatories’ draft constitution that was signedJome 22, 2012 becomes the law of the

land3*

%3 Fink, M. D., and R. J. Galvin.. "Combating Pira@# The Coast Of Somalia: Current Legal
Challenges.Netherlands International Law Review 56, no. 3 (2009) 367-395
34 1
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1.3.5 The Concept of ‘Democracy’ in Somalia and Kera

According to Kirby®, the Republic of ‘Somaliland’ is on the side ofraracy, freedom
of the press and the protection of the basic teoktke rights of the individual. Kirby
provides the proof for this assertion: the existeand support of multi-party system, the
financial and administrational assistance accotddle Somaliland electoral system and
related bodies, the conduct of freely run municgmincil elections, the proliferation and
respect of independent media outlets in ‘Somalifartie constant upgrade of
‘Somaliland’ judicial organs, human rights bodiéging conditions of prison inmates,
and the remarkable achievements in almost all ggherucial to the socio-economic

development of the people of ‘Somalilari@l.’

In accordance to the study done by DeYjsihere are plenty of instances in which the
Constitution of the Republic of ‘Somaliland’ estishkes the weight it places on the
protection of the rights of the individual, peadeto-existence, freedom of expression
and association within the realms of the nationatl anternational laws and the

inviolability of the dignity and personal reputatiof the individual.

DelLisi further argues that, the constitution of Republic of ‘Somaliland,” guarantees
that the political system of the Republic of ‘Sortaald’ shall be based on peace, co-
operation, democracy and plurality of political {o@s. He posits that the Constitution

also affirms that at no time should the RepublicSaimaliland turn its back to the

% Kirby, Michael.. Constitutional Adjudication Andelarning From Each Other A Comparative Study.
Oxford University Commonwealth Law Journal 12, no. 2: (2012) 371-388
36 [
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universal declaration of human rights or the Uniiadions Charter — although we are not
a member of this august body at present. Accortbrigm, the law respects its subjects
equally no matter the political and socio-econostatus of the concerned party. One is

guilty only when proven so beyond a reasonable toyla competent court of law.

ChanocR® on the other hand explains that pre-emptive measaire useful and welcome
in that they: (a) limit extra-judicial indictmenhd damage to the reputation and dignity
of targeted individuals; (b) protect the perpetrdtom possible retaliation acts from the
families and friends of persecuted individuals;dnfourage parties involved to revert to
the courts of law; and (d) discourage further digeet for law and order in order to
reassure citizens that taking the law into onetsdisas never a viable option in disputes.
Delisi, on the other hand, states that there isn@wed interest in a new constitutional
order in Kenya. A bad constitution is blamed foe thost-election crisis, allowing the
president’s backing of the electoral commissionhwhiis cronies shortly before the
election; a largely unaccountable electoral comimmssleclaring presidential election

results without proper counting or reliable recoftls

Hays further posit that most elements of the fraorkwof constitutionalism are
unacceptable to those who gain access to staterpdarethey interfere with their
primary objective of accumulation. This has been é¢ssence of the Kenya experience.
He indicates that constitutionalism has been regecand constitutionally sanctioned

power has been exercised or abused in the nant@rotigy but in practice deployed for

38 Chanock, Martin. Constitutionalism, Democracy diidca: Constitutionalism Upside Dowhaw In
Context 28, no. 2: (2010) 126-144.
% DelLisi, Matt.. Criminal careers behind baBghavioral Sciences & The Law 21, no. 5: (2003) 653-669
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personal aggrandizement. Hays further argues bapolitics of the ‘Bomas’ process
demonstrate this rejection of the values of thesttrion: a professional phase where
independent experts consulted with the people coralance with national goals and
prepared a draft constitution, and a deliberativé eonsensus-building phase with the
representatives of the people, regions/communiied,civil society, were followed by a

parliamentary phase where, against logic and demsggcpoliticians had a vet®

Generally, argues Lemifffj the African constitution not only fails to moutivic values

or the behaviour of key political actors, it alsol to generate a state that is capable of
sound social policies and fair and honest admatisin. Andre Beteille’s brilliant insight
needs to be supplemented by a consideration oblistacles to progress placed by the
inherited, pre-constitution bias of the state appey. Leming holds the view that perhaps
inadequate attention has been paid to these obstaad opposed to societal obstacles,
because it is assumed that the constitution, peeliexce, designs and structures the
state. The constitution tends to structure macsbitutions but often says little about
values and procedures of the administration ofsfiaée (which may persist from one

constitution to another).

“0Hays, Bradley D. Nullification and the Politicikegal, and Quasi-Legal Constitutiofiblius: The
Journal Of Federalism 43, no. 2 (2013): 205-226

“1 Leming, Robert S., and Bloomington, IN. ERIC Cleghouse for Social Studies/Social Science
EducationWe the People.The Citizen and the Constitution. ERIC Digests. n.p.: 1996.
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1.3.6 Challenges of Constitutional Development Presses

According to Yong and Patri¢k with its meagre financial and human resources, th
Federal Republic of Somalia (FRS) has been doinebe¢han a satisfactory job.
However, DeLisl® differ, by stating that in recent months, it haset profoundly
frustrated by various challenges. Chief among tieewhat is referred to as the first side-
effect of a $60 million “panacea” known as the ps@nal constitution — the
‘Jubbaland’ controversy. Who has the legitimatdtig establish a new federal state by
that name? Are the proponents taking an inclusp@aach and are employing the right

process? And who has the authority of oversight?

According to Lonsdaf, ‘Jubbaland’ has all the dangerous elements napess kick
the stabilization plan like a sand castle. It Hes armed militias, clan-lords and foreign
intrusions of competing interests. And it is, by, fae argues, the most polarizing issue
facing the nation today. He states that, those watieocate for the establishment of
‘Jubbaland’ claim that they have, as the constitupermits, two regions (Lower ‘Jubba’
and ‘Gedo’) from pre-civil war regional structueform a new federal state. They insist
that the process that created the apparent fromiens was legal and inclusive, and that it
they had a clear mandate from IGAD (read Kenyafiila) to establish a local
administration. While this may, argues Lonsdalensdike a fairly simple constitutional
issue, unfortunately the new constitution is eptieeof all the legal, political, and moral

confusions. The constitution not only institutesd dagalizes the most discriminatory

*2Yong, Ben, and Patrick O'Brien.. Constitutionas®yns of the World: Problems of Perspective in
Comparative ConstitutionalisrRolitical Sudies Review 10, no. 3 (2012): 359-369

“3 DeLisi, Matt.. Criminal careers behind baBghavioral Sciences & The Law 21, no. 5: (2003) 653-669
4 Lonsdale, John. Ornamental Constitutionalism iricaf Kenyatta and the Two Queedsurnal Of
Imperial & Commonwealth History 34, no. 1 (2006): 87-103
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form of clannish — the infamous 4.5 system — buwoalncentivizes clan-based
Balkanization. It has already grandfathered certd&m-based political entities such as
‘Puntland’ and ‘Galmudug’ as federal states, angréints them profound discretions to
unilaterally go into any deals with any foreign ignthey wish for oil explorations,

mining of minerals, etc.

Browne-Marshaff® argues that while the constitution is pepperedh witough articles to
keep the fire burning, it is in these two particiddicles that the ghost-lords (the primary
force behind it) hit the jackpot. Constitutionatstrict the federal government’s capacity
to engage in any bilateral deals on natural regsuand allow the federal states to engage

as they please.

In absence of such parameters, the worst quatifif®e human nature take command, in
due course. In its benign form, this premise coloéd observed in any given busy
intersection after the traffic light stopped wordin Gradually but surely, the

dysfunctional tendencies of otherwise reasonabheambeings would emerge.

Glickmarf®, in agreement, states that the foundation of epenceful polity or a nation
is an unambiguous set of laws or a thoroughly natgut and ratified social contract.
And, as argued in the aforementioned article, blsic premise could not have been lost

on the framers of the current constitution. By ttemers, it implies that certain internal

“5 Browne-Marshall, Gloria . Early American Confliddsid Modern African Practices: A Comparative
Commentary On Constitutionalisih.SA Journal Of International & Comparative Law 10, no. 2: (2004)
305-309

“ Glickman, H.. Consider Somaliland: state-buildwith traditional leaders and institutior@hoice:
Current Reviews For Academic Libraries 49, no. 12: (2012) 2366
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actors, who, due to their naiveté or political mgopvere connived to accept the idea that
the best way to sustain peace in Somalia is tdhmutart before the horse, and to accept
that a dysfunctional constitution that does noadiedefine demarcation of authority, or
land ownership, or resources-sharing is the legi@prerequisite to emerge out of the
transitional status. So, the moral argument thdpduke pass this embarrassment of a
constitution was reconciliation can wait. We areksnd tired of being in transition; let’s

just accept anything handed to us in order to regar sovereignty.

Despite its flaws and controversies, the constitai referendum in Kenya raised hopes
about the consolidation of democracy there. Kenypasicipated in wide-ranging
debates about the structures of power, and ultisn&i@d the opportunity to reject the
proposed constitution at the polls. In other cotgeit has been found that negotiations
surrounding the drafting of new constitutions caelph consolidate democratic
institutions. In addition, the very process of hotd competitive elections in Africa

improves the quality of democracy.

According to Dudziak, the Kenyan case suggests that these findingseseeant for
referendums as well, with the process of votingingjvcitizens more democratic
‘practice’. In this sense, he states, the outcofrieereferendum was less important than
the fact that citizens voted and the results wespeacted. The procedural success of the

referendum thus generated optimism about the futbidemocracy in Kenya he states.

" Dudziak, Mary . Working Toward Democracy: Thurgdddrshall And The Constitution Of Kenya.
Duke Law Journal 56, no. 3: (2006) 721-780
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Dudziak further argues that disappointment and ahggled the violence that followed.
As government and opposite on politicians were ddrto the negotiating table, their
talks soon focused on the need to share powercawdte a new constitution. Indeed, he
states, until political power is clearly restruetdithrough a new constitutional order; it is
unlikely that the longstanding desire of the Kenyagople for democracy will be

realized. And thus, the saga of constitutionalnafon Kenya continues.

1.3.7 Literature Gap

From 1960 when Somalia attained its independenice, Somali Republic was a
constitutional democratic country with a working netitution endorsed through a
referendum. Somalia has been a characteristic chsehole state fall down in the
contemporary society. There are main signs of phablem including numerous nasty
conflicts, the horrible humanitarian state emerdnogn the disintegration of community
service delivery, the illegal activities of suspttrevolutionary groups in Somalia and
the involvement of Somalia neighboring states. Addally, an assessment to the
Somalia history clearly indicates that its entitates failure in Somalia originates from a
disintegration of state systems in the countryh flast two decades. Researches doing

study in constitutionalism finds Somalia a richgnd for their study.

This study seeks to examine the constitutionaltbates and discourses in Somalia

since 1960 to 2012 in an attempt to resolve thélpro of adverse conflicts in the

country. It is thus the rationale of this study daestion and possibly answer this
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guestion; which development processes towards itatnsalism in Somalia has been

employed to resolve the conflict in the courifty.

1.4 Justification of the Study

Civil wars and ethnic conflicts are some of the ligmges that come with poor
constitutionalism. These are the challenges aresctiyr associated with poor
constitutionalisni? This study will evaluate constitutionalism in Sdimend in Kenya.
Both of these counties have suffered great loskges in past. These conflicts can all
be attributed to loopholes in the existing consibtus. The adherence and to the new
constitutions in both countries is fertile grourad fesearch given that these changes in

constitution were initiated as a result of the shfaced due to poor legislation.

This study provides valuable empirical informatir government officials in both
countries charged with the responsibility to impérhnew constitutions. The study will
also outline possible measures that can be useded&b with challenges facing the

implementation of the constitution.

To the academic fraternity, the study provides nmiation that can be used in literature
review. In addition, the study outlines the variaesearch gaps that can be used to
further studies in relation to constitutionalismuriNerous severe civil wars especially

from ethnic differences have dominated the natiandl international security plans. As a

8 Mark Bradbury, Ken Menkhaus and Roland Marchalirtdn Development Report Somalia 2001, United
Nations Development Programme, (2001).

9 Denny, Elaine K, and Barbara F Walter. “Ethnicityd civil war”.Journal Of Peace Research 51, no. 2
(2014): 199-212
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result, international and national governments Eh@ay attention to peace initiatives
and policies and constitutional implementationstisat the tendencies of quarrels and
wars in Africa especially Somalia can be stoppede Tontinuous attempts to restore
democracy and rule of law with respect to humahtsigat no again and the failures in
implementing constitution implies that there is @gent need to extract lessons from
these issues with a view towards enhancing beystesis to direct future policy and

constitutional establishment.

Subsequently this study has both educational aiitypjustifications®® Thus, it is
crucial to find out why such efforts to establistws and policies have not yielded and
what lessons we as researchers could learn fromnttident to improve Somalia’s

stability restoration and constitution implemeraatskills.

1.5 Hypotheses
The study tested the following hypotheses:
I.  There is a general misunderstanding of the cornmfeqainstitutionalism in Africa;
ii.  Insecurity and tribal/clan politics contribute tongplex constitutional-making
processes in Kenya and Somalia;
iii.  The concept of constitutionalism can best served@sired interests if there is

recognition that constitutions are living documents

*0 Sotirios, Barber and James, Flemifignstitutional Interpretation: The Basic Questions, (Oxford,
Oxford University Press, 2007), p. 223-241.
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1.6 Conceptual Framework

Theory is a structure which enables us to searchad interpret facts. Even though
constitutionalism has been extensively upheld dlgbé does not miss criticism. This is
especially evident in constitutions that create emtrol the government offices and also
claim to defend conceptual rights of political ethi Some hard critics state that such
constitutions that greatly defend the rights canefficiently and reasonably defend
people from the harsh governments’ practices. Intrest, they only work towards

masquerading lawful and political customs in a fa&i of legality.

Other democratic critics are not absolutely inddfe to the constitutions that defend the
rights of the people. Rather, their major concesnto dispute the function that
democratically unaccountable judicial systems attarsstically play in the explanation
and submission of such constitutions. In accorddamaEmocratic critics it is not easy to
underrate the substantial authority which judigilevaluation under a constitutional
charter of rights bestows upon the judges who aregcontemporary constitutional
democracies, naturally unelected and thereforeopehly accountable to the democratic

society>!

These hard critics argue that elements like newergstdndings and the hypothetical
discipline of ordinary law reasoning rarely, if eyvehrive in setting significant
restrictions upon government authority. Conseqyemiépendence on such elements in
constitutional arbitration only work towards ratadizing the purely political verdicts of

judges following, deliberately or not, their indival political principles. Other

*1 Adrian, Vermeulelaw and the Limits of Reason, (New York, Oxford University Press, 2009), p.41.
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consequences include a severe disrespect to deryagheere small groups of unelected,
selective judges end up replacing their personahlyr controversial perceptions
concerning the proper restrictions of governmenha@nty for the considered judgments
of the legislature. And probably the suppressiommen, minority groups and the poor
whose welfare is not sufficiently acknowledged aqndtected by the leading, normal

principles to which these influential judges haweadtraction.

Therefore, these hard critics are extremely dolibffgonstitutional process and of those
theories that approve constitutionalism as a ratrgugatinst oppression. The vital aspect
in the course of constitutionalism is that governtnean be restricted in its authority in
that it is dependent to adherence to those rastiet One additional inference of hard
critical theories is that the idea of ‘the peopegreatly untruthfuf? The law, especially
the constitutional law, is an influential instrumevhich has, traditionally, been used by

governing groups to get and sustain their supgasition.

Critical theories characterize a serious difficutigt only to conventional theories and
customary processes of constitutional explanatibnf to the very initiative of
constitutionalism itself: the point that governmean and should be restricted in ways
that serve to defend us from unjustifiable statb@nty. Nevertheless, whatever the ideal
solution, all critical theories of constitutionatisseem to concur that development can be
made only if the legends surrounding constitutiopidtection; the hindering force of

original perception, purpose, history and the gisee of ordinary law are all uncovered,

2 Wilfrid, J. Waluchow, Constitutions as Living TeeéAn Idiot Defends, Canadian Journal of Law and
Jurisprudence, 18, no. 2 (July, 2005), p. 26.
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and that the right political authorities at workaonstitutional process are accredited and
handled openly® Whether the initiative of constitutionalism candare the lessons of

such critical study is the question.

1.7 Research Methodology

This study critically reviewed and analyzed secoyndiata. This data was obtained from
published and unpublished material, journals, acecd@apers and periodicals. The study
was also based on analysis of reports by intemmalticgovernmental and non-
governmental organizations. This study will usesadiiptive research design. The target
population will comprise of the Kenyan populatios well as the Somali people in
Mogadishu, those in the country and Somalia refsigieng hosted in Kenya at Daadab
and staff working with NGO’s and peace keeping &ganvolved in constitution

implementation in Somalia.

This study will make use of primary and secondamtadsources. Primary data will be
obtained by use of interview schedules and keyrmémt interview guides. Interview
schedules will be used on the Somali people in Mwsim, those in the country
(Eastleigh) and Somalia refugees being hosted my&et Daadab. Key informants in
this study will be the Key government officials aNGO'’s staff involved in constitution
implementation in Somalia. On the other hand, tkeosdary information will be

obtained from a collection and assessment of puddisand unpublished sources,

3 Gregoire, Webbeflhe Negotiable Constitution: On the Limitations of Rights, (Cambridge, Cambridge
University Press, 2009) p. 12.
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periodicals, journals and academic papers. Thefiebwitaken through thorough and

critical examination.

The study will use descriptive statistics such @sjdencies, percentages, mean and
standard deviation to analyze quantitative datati@nother hand, content analysis will

be used to analyze qualitative data.

1.8 Chapter Outline

The study is structured around five chapters:

Chapter One: Introduction to the Study

Chapter Two: Constitutionalism in Africa: An Ovesw

Chapter Three: Constitutionalism in Africa: A Caoangtive Study of Kenya and
Somalia, 2004 — 2013

Chapter Four: Constitutionalism in Africa: A Craic Analysis of Developments in
Kenya and Somalia

Chapter Five: Conclusion
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CHAPTER TWO
CONSTITUTIONALISM IN AFRICA: AN OVERVIEW
2.1 Introduction
Chapter provided the introductory overview of thedy: it dealt with the statement of the
research problem, the objectives, the literatureiere hypotheses, the theoretical
framework and the research methodology in addiitothe study’s chapter outline. This
chapter aims to describe the concept of constitatiem in Africa by addressing the

constitutional development processes in Kenya amdafa.

The chapter looks at conflicts in both countriesoagated with the constitutional-making
process as well as the limitations in their presi@onstitutions. It also analyzes the
triggers and actors in the constitutional developine both countries and the challenges
facing the process. Finally, the chapter addreskes concept of democracy and

separation of powers in both Kenya and Somalia.

2.2 History of Conflict in Somalia and Kenya

The instability which periodically plagues the Ker$omalia border area is part of a
broader, complex pattern of state failure and comahwiolence afflicting much of the
Horn of Africa. Violence and lawlessness are palédy acute in remote border areas
where states in the region have never projectechnauthority. When they have, state
authorities have sometimes been the catalysts sdcurity rather than promoters of
peace. On the Somali side of the border, the degtreernment collapsed in January

1991 and has yet to be revived.
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In Kenya, the vast, remote, and arid frontier afeaslering Somalia, Ethiopia, Sudan,
and Uganda were never entirely brought under tidraloof the state in either colonial or

post-colonial eras. Thousands of Kenyans have idiqeeriodic communal violence in

these border areas over the past fifteen yearglashes which sometimes produce
casualties levels normally associated with civirsvd&enyan government administration
of its peripheral territory ranges from weak to rexistent. There, government outposts
are essentially garrisons; police and military siaite reluctant to patrol towns after dark,

and are badly outgunned by local militias. Evengblice are never safé.

Conflict in Kenya is not new. The cross-border aredth Somalia, Ethiopia, Southern
Sudan and Uganda have been characterized by dagifie time immemorial. Conflict
in these cross-border localities is associated watttle rustling, whose key drivers are
water and pastoral land. A culture of cattle as ahg/ form of wealth informs these
conflicts, which usually occur between two or theeenmunities across each border area.
It has, however, also attained new dimensions duepdlitical issues and the
radicalization of certain sections of the Islamigrenunities®.Internally, there are some
key localities where conflict has regularly occdrre albeit on a low scale and
concerning community identities — since the firgicgon of parliamentary delegates in

1962.

>* Weigel, Christine. Most Kenyans Expect Justice Raist-Election ViolenceGallup Poll Briefing 3.
Business Source Premier (2011).

*>Yong, Ben, and Patrick O'Brien.. Constitutionab®@yns of the World: Problems of Perspective in
Comparative Constitutionalism. Political Studiesviey 10, no. 3: (2012) 359-369
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2.2.1 Clashes in Kenya and Somalia

Since the reintroduction of multiparty politics 1991, the political landscape in Kenya
has been characterized by incidences of tribal-cettbased disturbances with political
undertones. In the period leading up to the firsttiparty elections in 1992, some areas
of the country flared up in tribal conflict that sv@eared towards influencing voting

patterns in the elections. Somalia state on theradtland has collapsed in 1990 after
twenty years of oppressive dictatorship that sthnte October 1969 after a brief

democratic system exercise.

After the downfall of the military regime in 199e opposition forces were disturbingly
unprepared for the maintenance of law and orderreavé completely failed to restore
state institutions. In the mayhem that followedg¢hedaction in the opposition forces
unilaterally claimed victory over the regime, caugsihe country to descend into a civil
war. Lewis contends that this catastrophe was lroalgout by what he calls of out-of-
date kinship loyalties, unfitting for the moderneaand hostile to progress. In this view,
he asserts that the Somali genealogical kinshgtioaal system in which Somalis have
managed their social relations for centuries caratxbuted to the destruction of the

Somali state&®

In Kenya, there have been several attacks and geveitacks between Orma and
Pokomo tribesmen in recent weeks. The Orma areopredntly semi-nomadic herders,

while the Pokomo are farmers. It has been wideported as a conflict for resources,

%% Lewis, I. M.. "Visible And Invisible Differenceg:he Somali Paradox." Africa (Edinburgh University
Press) 74, no. 4: (2004) 489-515.
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especially water in the predominantly arid areaer€éhis evidence, however, that local
politicians are actually exploiting entrenched apsities to create the conflict. It is

telling that, as opposed to earlier years, thietmund automatic weapons were used.
Earlier, in Wajir, near the border with Somalia, gdodia clansmen attacked a Garri
village and killed six people. Despite the heavgldgment of security personnel tension
remains high. Again it has been widely reported this was part of the usual resource-
related conflict but there is evidence that the ®amali clans are being incited against

each other by politicians making ready for the upew elections.

Though tribal- and livestock-related conflict haaditionally been present among the
Somali clans, this instance is unique because icomiVer administrative and electoral
boundaries is at play here, since they were rewdesgeently as is required by the new
constitution>’In Somalia according to Lewis, given the fragmematlre of the warring

factions in Somalia that were fanning the violedaeing the civil war, one could easily
see that the different militias from the same trme killing one another, leading to only
conclusion: the conflict was about power and itolegd around personalities who use
kinship, money, and food to form a patronage netweaith militia and neighbourhood

gangs. In this context, the tribal identity was apigropriated by local ambitious

politicians for political power and the people obé’s had no collective role in mass, as
it were, along tribal lines to participate in th#likgs.”®Somalia clashes are not only

recent but started as early as in 1960s.

" Lochery, Emma.. "Rendering difference visible: Kenyan state and its Somali citizens." African
Affairs 111, no. 445: (2012) 615-639.
Samora, Mwaura.. "The Somali Question." World Boliournal 30, no. 3: (2013) 99-106.
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Somalia’s history of conflict reveals an intriguipgradox—namely, many of the factors
that drive armed conflict have also played a rolenanaging, ending, or preventing war.
Significant armed conflict was absent during Soaialfirst 17 years of independence
(1960-77). The first 10 years of independence weaeked by vibrant but corrupt and

eventually dysfunctional multiparty democracy. Whae military came to power in a

coup in 1969, it was initially greeted with broadpplar support because of public
disenchantment with the clannishness and gridldet had plagued politics under
civilian rule. In the context of the cold war, thegime, led by Siyad Barre, recast the
coup as a socialist revolution and with funds froternational partners built up one of
the largest standing armies in sub-Saharan AffBatween 1977 and 1991, the country

endured three major armed conflicts.

The first was the Ogaden War with Ethiopia in 197F—-in which Somali forces
intervened in support of Somali rebel fighters ibid to liberate the Somali-inhabited
region of the Ogaden. Somalia lost the war andesedf around 25,000 casualties. Those
losses sowed the seeds of future internal confiicimpting the rise of several Somali
liberation movements’ intent on overthrowing thditairy regime of Siyad Barre, whom
they held accountable for the debacle. The firsthelse movements was the Somali
Salvation Democratic Front (SSDF), established @Y8L by Abdullahi Yusuf. This
mainly Majerten clan movement engaged the regimeeanodic skirmishes in the

northeast of the country and was met with harshessgon.

*858\Whittaker, Hannah Alice.. "The Socioeconomic DymzOf The Shifta Conflict In Kenya, c. 1963—
8." Journal Of African History 53, no. 3: (2012)13808.

*¥Hammond, Laura.. "History, Overview, Trends arglis in Major Somali Refugee Displacements in
the Near Region (Djibouti, Ethiopia, Kenya, Ugamaha Yemen).Bildhaan, An International Journal Of
Somali Studies13, (2013) 55-79
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Other areas of in Kenya that have been affecteslibl killings in recent months include
Mandera, Isiolo and Marsabit counties. What is uaigiet common among these areas is
that they are mainly occupied by pastoralist comires) among whom tension has
always been present due to cultural practices,ceaspecattle rustling, which have been
exacerbated by water scarcity and hence a nomdestyle, leading to conflict over

land. Due to these factors, groups in these areasasy to set against each other.

The Rift Valley, as a whole, is a relatively peateplace, though some localities
experience different types and levels of conflroni time-to-time — particularly related

to cattle rustling and conflict over commonly-stthretural resources (mainly water and
grazing land) amongst the more pastoral communisash as the Pokot, Marakwet,
Turkana and others. Some conflicts associated Wehya's political history have

occurred at different times (1982-2008), whilst teeurrence of conflict in the rest of
the RIift Valley escalates during periods of elaotiering. Narok, Burnt Forest, Molo and
Kuresoi are the most volatile locations, with canftiriven by questions of access to land
and broken dialogue among communities, which had brutual suspicion and mistrust.
There is also evidence that historical injusticesoaiated with Kenya'’s political history

underpin conflict in these localiti&8.

Mombasa, Tana Basin and other parts of the Coastak have also experienced conflict
associated with land; large chunks of which areexMoy absentee landlords. The coastal

areas have had an interesting political historyivdeg from the colonial past, during

0 Kumssa, Asfaw, and John F. Jones. "Human Sedssties of Somali Refugees and the Host
Community in Northeastern Kenya." Journal Of Imraigr& Refugee Studies 12, no. 1 (2014) 27-46
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which imperial government agreed with the Zanzibaltanate that a ten mile strip would
be left under the Sultanate, without due consoltatwith the indigenous local

communities. When Kenya attained its independetiig,problem was once again not
clearly addressed through the involvement of lcoahmunities. The land of ancestry is a
deep concept of identity that informs the politafsland in Kenya. It is a concept that
economic theory cannot easily change. In this cantecal communities view land as

their own, and define their identity with land.

As a result, communities continue to express d&fsation with the way the government
manages allocations and certifications of land,ti@paarly when they were not
adequately informed, engaged and involved in decssiabout land. Even though the
Ministry of Land has land certification mechanisntisese are — from a community

perspective — trumped by a community right to land.

Consequently, there are a number of local commuamtities — some conspicuous and
others not so conspicuous — that agitate for lasdes in the Coastal areas. In Somalia on
the other hand the food aid quickly became pathefwar economy, a commodity over
which militias fought and that warlords divertedftmd the wars. An estimated 250,000

Somalis died in this war and famine.

The war of 1991-92 also produced a powerful arréyinterests in perpetuating
lawlessness and violence and blocking reconcimatWarlords’ power base depended on

a chronic state of insecurity, so that their clanstituencies needed them for protection.
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llliterate gunmen saw war, plunder, and extortion their only livelihood. Some

businessmen were enriched by war-related crimigtiViaes such as weapons sales,
diversion of food aid, drug production, and expwotaof scrap metal. And all clans were
in possession of valuable urban and reverie réatees/on by conquest, which they stood

to lose in a peace settlemé&ht.

2.3 Limitations in Former Constitutions
The former constitution of Kenya as well as Somaka a number of challenges and
limitations which made to be replaced. The limdat were manifested in many aspects

as detailed below.

2.3.1 The Bill of Rights

In Kenya, one remarkable improvement from the farg@nstitution is the inclusion of
Article 43 which contains economic and social rgghithese include the right to health
care services, the right to housing, to food, téewand sanitation, to social security and
to education. Furthermore it is worth to mentiomtthhe Constitution cares for the
protection of the environment and introduces atrtgha clean and healthy environment

in Article 42.

Another innovative Article is 46 which contain canger rights. These rights were not
included in the former constitution thus limitingto a given extent. In Somalia on the
other hand, one major improvement from its fornmrstitution was in the Bill of rights.

The Somali Bill of Rights provides the primary framork for individual rights and

®1 Michelle, Shephard. n.d. "Somali conflict rattksnya." Toronto Star (Canada), n.d. Newspaper Sourc
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explicitly guarantees the foundational conceptaiadity regardless of clan or religious
affiliation—a shift that overcomes significant logtal roadblocks to social equality.
This guarantee reflects a foundational basic usaldiuman right established in Article 2
of both the Universal Declaration of Human Right$DHR) and the International

Covenant on Civil and Political Rights (ICCPR)wich Somalia is a party.

These rights were deficient in the former consbtutand thus they led to the many
instance of violation of human rights in the formyars. Expanding from this central
concept, the new constitution provides for progkesgrotections of women’s and
children’s rights in both social and political spg® In matters related to health and
personal security, the constitution bans the comiocal practice of female genital
mutilation (also known as female circumcision) gmdvides for the right to an abortion
when a woman'’s life is at stake. Demonstrating mFsgive political policy, the Somali
constitution also guarantees the right of womehdla elected office and stipulates that
women must hold thirty percent of seats in parliam®n the issue of children’s rights,
the Somali provisional constitution guaranteesrtgbt to education through secondary

school, and places an explicit ban on the useitdfreim in armed confliéf.

%2 pflanz, Mike. "With draft constitution, Somaliaagvs closer to democracy." Christian Science Monitor
August. N.PAG. Regional Business News (2012).
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2.3.2 The Structure of the State

In Kenya, the powers of the President, which wegessively extended under former
constitution, are drastically reduced. For examfstan now on, the National Assembly
will have to approve the nomination of the Membefr<abinet by the President. As to
the structure of the executive power on the vdrteeel, there will be a major change:
besides the national government, a second levebwiteintroduced with the creation of
47 counties and related county governments. In ame#&, there is a list of

responsibilities which are conferred on the cowntig conclusion, under the new
Constitution, Kenya moves in the direction of aatdcalized democracy. In Somalia on
the other hand, the new constitution does fall tshbsignificant international norms by
stipulating a religious preference. It specifieattho religion other than Islam can be

propagated.

Further conflicting with the right to religious #dom—guaranteed by, among other
documents, Article 18 of the ICCPR—the constitutsets forth that Sharia law forms the
basis of the legal system. Aside from possiblyrietgtg religious freedom, this leaves a
constitution based on Islam to govern both non-Musland Muslims alike. The

provision could further restrict the effect of tlgmarantees of individual rights for

vulnerable populations, as it explicitly statesttaf laws not in accordance with the
general principles of Sharia are invalid. Some Smfzave already objected to these
rights on the grounds that they are not in accaréavith Sharia. The primary objections
relate to the previously discussed guarantees idf/4bercent female representation in

parliament and the right to abortions in cases e/liee mother’s life is at risk. Similarly,
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opposition also exists to the ban on female cirasime, which is estimated to affect

ninety-eight percent of Somali women.

2.3.3 Land Reforms

Another matter of extensive reform, which some oll=s even conceived as the most
important one, is the question of land rights. Shgmificance of the topic is revealed by
the fact that a Chapter with the title “land andismment” is moved to the front, now
following directly the Bill of Rights. Under the fimer Constitution there was only one
form of land tenure ship that the Constitution egsty determined in Chapter 8: so
called trust land (which consisted of the formenlgtive areas under colonial rule).
Private land ownership was however broadly protecteder Article 75 of the Bill of
Rights which dealt with property rights. A thirdtegory of land, not directly mentioned
in the Constitution but of great importance wasagoment land, which was formerly

held by the British crown and handed over to thayém State with independente

The new Constitution creates with Chapter 5 oneprethrensive part that classifies the
land in three categories and provides for furthewvisions on each of them: public land,
community land (in which the old trust land mergas)l private land. Highly significant

with respect to land reform will be the establisimtnef a National Land Commission. It

can initiate investigations into present or histakiland injustices, and recommend
appropriate redress. Completely new is the promisi@t foreign nationals cannot hold
property rights on land. By contrast, a person oot a citizen may hold land on the

basis of leasehold tenure only and such lease sbhakxceed 99 years. These reforms

% Ibid
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were not present in the former constitution whichde land administration a nightmare.
In Somalia on the other hand, the land issue had bevered by other major issues that

were facing Somalia, for instance, lack of staldeegnment.

2.3.4 The Fight against Corruption

In Kenya’'s constitution, the context of the figlganst corruption a whole Chapter is
dedicated to leadership and integrity. Besidesngettandards for the conduct of State
officers it provides for the establishment of a nedependent ethics and anti-corruption

commission, Art. 79.

Since corruption is one of the major problems ia tountry, the new commission will
face immense challenges. Bearing in mind the evehtthe last few years there are
serious doubts whether a new commission can bhagéeded change. Already in 2002
a great deal of hope was vested in the new governofeMr. Kibaki to break with the
corrupt methods of his predecessors and indeedPithgeident set an example with the
appointment of the former activist John Githonggasmanent secretary for ethics and
governance in the Office of the President. Howewghin only a short period corruption
found its way back into government and Mr. Githorigét for exile in Britain®!In
Somalia, despite the possible conflicts, the prows represent an express step by
Somalia toward confronting the lack of individuatofections in the country and

overcoming the difficulties of the past—so muchtisat the constitution also establishes

a Truth and Reconciliation Commission.

* Ibid
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This effort to revisit the effect of past humanhtigabuses and violence on the individual
as well as the language of the constitution, simtdathe approach made famous in post-
Apartheid South Africa, conceptualizes the invidiap of the individual as a crucial
element of the new government. To what extent tleeseepts of justice and human
rights are made accessible to the Somali peoplpraatice, however, will hinge on
whether and to what extent the new government ¢gessful in implementing these
innovations. This implies that the new constitutgurpasses the former with regard to

truth and reconciliation.

2.4 Triggers and Actors in Constitutional Developmet

In Kenya, several of the new constitution’s featuedtempt to balance political and
economic power with the multi-faceted and multireth nature of Kenyan politics.

Professor Yashpal Ghai published a detailed amalgtithe constitution. Some brief
considerations are democratic freedoms, land refgender equality and transparency.
In Somalia on the other hand, the triggers andradtothe constitutional development
are civil war, piracy and terrorism. These are thetors that have for a long time
threatened the existence of peace in Somalia. Tiewe peace, these factors were

considered the main actors of the developmentn&aconstitution.

In Kenya, democratic freedoms are one major elemfmendment 1A in 1992 of the
constitution allows for the formation of politicplarties within a multi-party democracy.
The constitution sets up the procedural requiremfamtequal voting rights and mandates

an independent electoral commission that is noestibo executive influence or control.
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There is no comprehensive political parties’ law.sl a general requirement of the
constitution that political parties must be natioimacharacter, in order to avoid mono-
ethnic political groupings. They must furthermoee democratically governed, to avoid

corruption, and must commit themselves to defenthegconstitution.

Constituencies under the new constitution are madd be totally equal. Enshrining
such a condition into the constitution enablesdleetion commission and the courts to
provide an independent check on the growth andilligton of voters. For example, in
1997 there were less than 4000 voters in ManderagtWempared to 113,848 in
Embakasi. This means that voters in very large tdoescies are often under-
represented. It is one of the problems that haacerbated the distorting effects of
poverty and ethnicity within the electoral systémSomalia piracy is one major trigger.
The underlying causal factors for the surge ofqyiraff the Horn of Africa are complex
and multifaceted. The principal motivating influescseem to be connected to the
following four main drivers. First and perhaps mistdamentally, is the lack of a viable
sovereign entity in Somalia. Experts unanimouslseaghat the scale and incidence of
maritime criminality in this region is, at root, @axtension of the land-based violence,
lawlessness, and general poverty that has plagoeli since the fall of the Said Barre

dictatorship in 1991. Piracy has been a probleamali waters for at least 10 years.

However, the number of attempted and successhutlathas risen over the last [several]
years. With little functioning government, longolisted sandy beaches and a population

that is both desperate and used to war, Somakagsrfect environment for piracy to
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thrive. The fact that Somali-sourced attacks byidfclined under the rule of the Islamic
Courts Union (ICU) between 2006 and 2007 furthenaiestrates the critical influence

that central and local institutions can play in aging piracy’’

In Kenya, land reform remains a serious, unresolssde within its politics. Article 60

of the constitution contains seven major provisiamsch aim to secure land rights and
ensure equitable access and ecological mainteraraad, an important consideration,
given the rapid growth of Kenyan cities. The cdnsibn creates a new category of
community land which includes ‘trust land’: landvgoned on customary terms during
independence. The law bestows control of thesesamedraditional communities, which

means that issues like land disputes, for examyde grazing rights, can be resolved at
the community level. Community control holds mangnéfits because remedies

available at national Government level are oftantéd and difficult to access.

Also, the size of land holdings will be regulatey the independent national Land
Commission, which will not interfere with matterkindividual property rights. Colonial
and historic land injustices will not be formallgalt with, so groups like the Maasai will
not receive any redre§$Again, on gender equality in Kenya, the constitutcontains
extensive gender provisions designed to equalize amel women’s status. Kenya is a
signatory to the Convention on the Elimination df Porms of Discrimination against

Women (CEDAW), adopted in 1979 by the UN Generadehsbly, and spearheaded the

% Shortland, Anja, and Sarah Percy.. "GovernanceaNatervention and Piracy in Somali&@&ace
Economics, Peace Science, & Public Policy 19, no. 2: (2013) 275-283.

% Brown, Stephen.. “The Special Tribunal for KengaWaki Idea. Conference Papers “-- International
Studies Association (2010)
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Nairobi Forward-Looking Strategies for Women irtitra in 1985. As part of the 2000
National Gender Policy, a National Commission onnd@ and Development was

enacted through an Act of Parliament in 2003.

The constitution expands the country’s existing sotment to gender equality. It

protects gender equality in land ownership withvgions that counter customary-law
restrictions on women’s land ownership. Only 4%cafrent land owners are women.
The constitution also guarantees representatiowéonen by reserving seats for them in
the Senate and the National Assembly. Article 27 €guires the State to implement the
principle that not more than two-thirds of the memsbof elective or appointive bodies
shall be of the same gender. Somalia on the otaerd leached a total humanitarian
disaster in 2011 when they reached famine aletgés afonths of drought. Inability by the

government to address the humanitarian conditiculted in a mass migration of

refugees into neighbouring countries. Conflict witurgent groups in southern Somalia
intensified the famine, leading to 1.4 million IDPs2011 alone. In 2012 Somalia made

major strides to stabilize the country by succdbsfatifying a constitution.

In 2012, Somalia successfully ratified a Constimtafter two decades without a central
government. The newly ratified constitution hasated a framework for popular
elections for parliamerff. Zakat Foundation of America cemented their efféotsthe
long-term development of Somalia through an offmeated in Mogadishu which will

carry out development and vocational training paogs, especially in Southern Somalia.

67 Seal, Andrew, and Rob Bailey.. "The 2011 FaminSomalia: lessons learnt from a failed
response?."Conflict & Health 7, no. 1: (2013) 1-11.
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Finally, in Kenya, on transparency, corruption béghted the application of the rule of
law, political competition and Governmental admir@gon in Kenya. The Moi
Government has used the executive power of thederdgsextensively to shore up its
political power base, but under the new constitutia elected President is required to get
more than half of all votes and the overall suppaontthe first ballot, of at least 25% of
all voters in half (24) of the counties. This shibehsure that candidates have a proper
distribution of national support and prevent themnf running campaigns on ethnic
platforms. The Office of the President still hadd&iexecutive powers, including the
appointment of the cabinet, but has no power dverdgislature. The two-tier structure

of Parliament includes a Senate which represertsthrests of regions and counties.

The constitution also establishes, under Articl®,1® system for the appointment of
judges — a system that is much less dominated éexlecutive. Under Article 168, the
grounds for removing judges are tightly controlledstop executive interference with
judges’ discretion. The real problem with this Eagiion is that it relies on the existing
pool of judges. Given the endemic corruption thas Ipermeated all levels of the

judiciary; the risk of corrupt office holders remaia genuine concern.

Traditional courts and Kadhi courts, set up for Mus, still exist under the new
constitution, but only where there is individualceptance of jurisdiction. These
tribunals’ sources of law continue to be at odddwhose of the Kenyan constitution and

potential conflicts between customary practice &muidamental human rights seems
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unimportant to authoritiesOn the other hand, in Somalia, the Civil War iscagoing
civil war taking place in Somalia. It grew out adsistance to the Siad Barre regime

during the 1980s.

By 1988-90, the Somali Armed Forces began engagargpus armed rebel groups,
including the Somali Salvation Democratic Fronttlre northeast, the Somali National
Movement in the northwest, and the United Somahgess in the south. This coalition
of tribal-based armed opposition groups eventualgnaged to overthrow the nation's

long-standing military government in 1991.

Various factions began competing for influence e fpower vacuum that followed,
which precipitated an aborted UN peacekeeping attemthe mid-1990s. A period of

decentralization ensued, characterized by a rétucnstomary and religious law in many
areas as well as the establishment of autonomaisnad governments in the northern
part of the country. This also led to a relativerdase in the intensity of the fighting,
with SIPRI removing Somalia from its list of majarmed conflicts for the years 1997
and 1998°The early 2000s saw the creation of fledgling intefiederal administrations,

culminating in the establishment of the Transitidfederal Government (TFG) in 2004.

In 2006, the TFG assisted by Ethiopian troops, rassucontrol of most of the nation's

southern conflict zones from the newly formed Isai@ourts Union (ICU). The ICU

® Owusu, Maxwell.. “Domesticating democracy: Cultuiil society, and constitutionalism in Africa.”
Comparative Studies In Society and History 39,1nq1997) 120

% Linke, Andrew, and Clionadh Raleigh.. "State atat&@ess Violence in Somaliaifrican Geographical
Review 30, no. 1: (2011) 47-66.
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subsequently splintered into more radical groupgally Al-Shabaab, which has since
been fighting the Somali government and the AU-nasedl AMISOM intervention force
for control of the country. In 2011, a coordinateditary operation between the Somali
military and multinational forces began, which mlibved to represent one of the final
stages in the war's Islamist insurgency. The tiag ravaged the country and robbed it of
any hope of ever achieving long-lasting peace. W censtitution addressing these issues
was considered to be instrumental in solving onalr but that would only work if the

constitution was well drafted, implemented anddeid by all and sundry.

2.5 Constitutional Development Processes in Somakad Kenya

By the time the Somalia Transitional Federal Paréat convened for the first time in the
town of Baidoa on 26 February 2006, the constit#igrocess was high on the list of
urgent business. In 2004 parliament had been sworand according to the transition

timetable a draft constitution had to be ready loyoBer 2007.

In Kenya on the other hand, in 1964, Kenya his&ghgws that its constitution was so
fundamentally and radically altered, it became kn@s the 1964 Constitution. Through
extensive parliamentary amendments, it transforthedcountry into a republic with a
presidential system of government. But it didn’tddrere, the 1964 Constitution spawned
years of political crises one after the other rasglin a split of executive powers
between opposition Prime Minister Raila Odinga Bnesident Mwai Kibaki that finally
led to an overhaul of the constitution in sevenaeadments leading up to the 2010

Kenya Constitution.
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In Somalia, reliance on a constitutional procesgagd of a transition from a peace
agreement to a legitimate elected government is@easingly common methodology. It
acknowledges that those at the table during peagetiations may not represent all the
interests in a country, that in many cases thegarigssues that need to be debated in a
constitution are too vast for a peace negotiataord that many of these issues are best
debated at a slower pace, in a more inclusive dashihis was certainly the case in

Somalia.

The peace agreement took the form of a transiti@oalstitution — the Transitional

Federal Charter of the Somali Republic — and seh@any provisions that could be part
of a constitution, including a federal governanicacture and Islamic Shari’a as the basic
source for legislation. The Charter provided fog tlreation of a Federal Constitutional
Committee (FCC), the members of which were to beppsed by the Council of

Ministers and approved by the parliament. The fatglp therefore was to create this
commission. Undoubtedly some difficult negotiatiaask place among the ministers and
parliamentarians in putting together a list of 1&miers, who were ultimately chosen on
a tribal basis using the ‘4.5 formula’, like therlgment. An early list did not have any
women on it, but in response to advice about th@oimance of having a representative

commission; two women were included in the listtdenparliamentary approval.

In Somalia, many of the core concepts that had bssgotiated during the peace
agreement were not well understood. Federalismjrapdrticular the fact that federalism

requires relinquishing some power and control lgydéntral government in favour of the
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states or regions, had not been internalized, eanbe clear in discussions with members
of the TFG. A lot of emphasis was put on the needafpublic dialogue and an inclusive
process in order to ensure that the final draft legitimacy and would be accepted at

referendum.

At the time, Kenya was considered a cautionary &slehe people of Kenya had just
rejected their new constitution at referend{m.Kenya, in between, the constitution saw
several minor and major changes culminating inl®&2 Constitutional Amendment that
transformed Kenta from a multi-party to a singletpatate. The 1983 and 1988 elections
affirmed and strengthen the single-party systendégdy the Kenya African National

Union or KANU.

Finally, in Somalia, the Minister for ConstitutidnAffairs became one of the first

casualties of the renewed war in Somalia. He waassated after Friday prayers in
August a few days after the launch workshop oflE@&C. It remains unclear whether he
was targeted because of his involvement with thesttiitional process or whether he
was simply an accessible target. In the chaodthatved, the constitutional process was
essentially put on hold, as the transitional parkat and government turned all their

attention to the crisis.

Since 2006, the commissioners have attempted rionc@ with preparations, but with

the TFG on the verge of collapse there was littipatus to run a complex constitutional

" Mwangi, Oscar Gakuo.. "State Collapse, Al-Shahdatamism, and Legitimacy in Somalia." Politics,
Religion & ldeology 13, no. 4: (2012) 513-527.
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process in such an unstable environment. With agmwernment in place since January
2009 there may be an opportunity to re-launch tioegss, but it will depend on whether
the country is stable enough to conduct of a pp#tory constitution building

process’in Kenya on the other hand, the 1990s witnessetitiitisnal decay, social

breakdown and economic distress that conspiregjitata reform movements with roots
dating back in the 80s. Abetted by US pressureactuieve a clean governance, its
parliament amended the constitution in 1991 thaulted in a multiparty elections held in

December 1992.

After the 1997 general elections, Parliament emhtite Constitution of Kenya Review
Act that formed the legal ground works for morerthagh constitutional reforms. The
Constitution of Kenya Review Commission (CKRC) teelfor the purpose provided
civic education, and public input to help draft @wnconstitution to be studied by the
National Constitutional Conference (NCC). Sadlye throcess got messed up in deep
political conflicts between local powers that ledthe e draft constitution being rejected
in the 2005 referendum. The draft was eventuallyvesl after the 2007-2008 post-
election violence and garnered a 67% approval eW2010 referendum to become the

Kenya constitution 2010.

2.6 Constitution Implementation in Somalia and Kenw: Challenges
In Kenya and Somalia, the implementation of thesttution has faced a number of

challenges. The main challenges include interpogtatooperation among stakeholders

"I Menkhaus, Ken.. "Governance without Governmer@dmalia." International Security 31, no. 3: (2006)
74-106.
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in constitutional implementation and security chafies under the emerging

constitutional dispensatidfi.

2.6.1 Challenges of Interpretation

In Kenya, the judiciary is the final authority interpretation of the 2010 Constitution as
the process of implementation unfolds. Other arin&@vernment, like Parliament and

the Executive also have a mandate to interpretctrestitution but need to seek the
intervention of the court where a problem of intetption arises. The same applies to all

public bodies, authorities, commissions, and iastihs, among others.

A problem arises where these organs, bodies,tutisiis, arms of Government, and
commissions choose to interpret the constitutiother own way without seeking the
guidance of courts. This specifically applies tdemtially controversial interpretations
that these organs or bodies make and which adyeaffelct other organs. Interpretation
of any legal text, and especially the Constitutisnhpased on the view that words, terms
or phrases have imprecise meaning and hence ndsldefined, interpreted, construed
and translated. This is done with a view to discogeand implementing meaning. The
2010 constitution has faced a number of interptatchallenges. These include
presidential nominations; one-third gender rulej tre date of the next General Election;

and the Procedure on constitutional amendment.

2 Romanos, Amelia.. "Kenya closes in on its recoVeFyavel Trade Gazette UK & Ireland no. (2013)
3052: 20
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In Somalia on the other hand, some of these clgd@lermay be ameliorated by an
extended period of civic education and dialoguet Buremains uncertain whether
attempts to transfer models, lessons and institatistructures from other stable and
developed societies to Somalia will ever be suduks&iven the weak, mistrusted
formal legal and judicial structure and the lackbafeaucratic capacity, the prospects for
implementing a constitution are very low. Furtherenthe informal traditional structures

are likely to compete with any new institutionsroles adopted in the constitution.

2.6.2 Cooperation among Stakeholders in Constitutiaal Implementation
Implementation of the constitution requires cooperaand collaboration among the
different implementation organs. The past two ydazase withessed some degree of
cooperation but also wrangles and limited collabonaamong key implementation
institutions. In addition, most of the MPs are nohversant with the many issues in the
Constitution and are misinterpreting some clause$her through ignorance or
deliberately to serve their political and relateartisan or sectarian interests. This is

trickling down to the masses.

There have also been wrangles between CIC and dnenitrative bureaucracy
especially the Office of the Head of Public Servasel Treasury; among others. Such
wrangles pose a serious challenge to constitutigeiementation. In Somalia on the other
hand, In Somalia, the current administration hapravisional constitution at hand
without implementation tools in place. Moreovesg ttonstitution is not complete and has

not been publically ratified. This leaves the entionstitution wide open to disparate and
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divergent interpretations and as such could beupted by an administration that does
not support key provisions in the current consbtut For example, according to Section
1 of Article 1 of the new provisional constitutiadopted on August 1, 2012, Somalia is
defined as a federal, sovereign, and democratiaubtep founded on inclusive

representation of the people, a multiparty systelwisad by social justice towards the

country’s different regions.

Furthermore, Section 6 of Article 49, whose origjiméent was to mediate between the
interests of the centre vs. the periphery registages that based on a voluntary decision,

two or more regions may merge to form a Federal bEnState.

2.6.3 Security Challenges

Elections remain a main trigger of violence anceawsity, and security forces (regular
police, administrative police, military) play a keyle in electoral processes. In the light
of the 2007 General Elections, the discussion naes on how to provide and organize
security during electoral processes, and how toenrsake that the involvement of the

security forces does allow for free and fair el@ts.

Repeatedly, section 5 of the National Intellige®egvice Act provides that the National
Intelligence Service (NIS) shall be responsible $mcurity intelligence and counter
intelligence to enhance national security. It sk&d with an array of duties. Those that
relate directly to security during elections incudetecting and identifying any threat or

potential threat to national security; advising #r@sident and the Government of any
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threat or potential threat to national securityg(epolitical or ethnic violence) and
safeguarding and promoting national security, mafianterests, sovereignty and the
economic wellbeing of the Republic and its citizesmishin and outside Kenya. If it
performs the foregoing duties well, NIS will effaely ensure that there is peace and

security during election’.

However, Kenya has faced and is continuing to fateal security challenges, most of
which seem related to the March 4, 2013 Generattieles. These include security
problems in the Tana Delta, Kisumu, the Coast RedMRC), Baragoi Valley, and

Nairobi (the grenade attacks). These security ssa@ be attributed to the improper

implementation of the Kenyan constitution.

In Somalia on the other hand, the current admatistn in Mogadishu appears to have
politicized the intent of this article. Many regadists argue that the central government
is intent on dictating the formation and naturefederal states. For example, hand
picking regional administrators without much comsation to the spirit of the
provisional federal constitution, is a foreign ceptto the existing constitution. If the
government succeeds to do so, it would undoubtetl&r the current structure of the
constitution and potentially narrow the rights bétregions. In the absence of a clear
constitutional implementation program and guidedjnéhere is a potential deadlock
between the centre (Mogadishu) and the regiong(&dtates). If such problems are not

carefully addressed, Mogadishu could emerge aslaber and may not have much

3 Tekle, Tesfa-Alem.. "Ethiopia, Kenya leaders vaveombat threats to regional security.” Sudan
Tribune, November 23. (2012).
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relevance to the affairs of the regional states;dhrrent government in particular may
waste its four years in office on doing nothing bgtiabble on procedural issues in lieu

of reconstruction of the country’s institutions.

A key question that arises is whether Western gwmse models will ever be
implemented effectively in Somalia or whether itlvide necessary to seek endogenous
solutions. This dilemma exists to some degree yndamocratization process supported
by the international community. Somaliland providasother challenge to achieving
consensus on a vision for the future of the stalidough Somaliland has in effect been
operating separately since 1991, many people inaBando not accept Somaliland’s
declaration of independence and consider it todveqd what should become the unified
state of Somalia. In 2006 demarches to the Somdliovernment seeking to involve
them in the constitutional process were rebuffed| the practice of including members
of Somaliland tribes in Somali institutions will inchange the reality that those in power

in Somaliland currently reject unification.

2.7 ‘Democracy’ in Kenya and Somalia Constitutions

To start with, Kenya’s transition is characterizgda lot of back-and-forth. Democratic
gains are yet to be consolidated. Citizens’ effastpromote change are visible and well
rooted in all spheres. Also, the political sphesehighly pluralized. There are many
registered political parties and many people padie in periodic elections. There is a

relatively free media and general respect for foeedf expression. In spite of this
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pluralized space, there is a weak culture of malitaccountability in that leaders rarely

account for their actions.

The political system is one in which ethnicity cogiies with the electoral system to form
a strong obstacle to democratic transition. The cemstitution seeks to address some of
the challenges to development and democracy. The aoastitution is comprised of
provisions to address some of the long-standingiess A devolved system of
government, for instance, is expected to promoteeldpment in all regions. An
equalization fund will provide resources to the gnaalized areas so that they can catch
up with other regions. The constitution also empess the establishment of a
government that reflects the Kenya's diversity. thié same, there has been no coherent
approach to addressing ethnic divisions. Formatad reformation of parties along
ethno-regional lines remains a major challengehia tespect. In Somalia in contrast,
constructing a new state has brought many chalienBetween 1992 and 1996 the
country was twice embroiled in civil wars. A ban onports of Somali livestock by

Saudi Arabia since 2000 has deprived the counteykady source of revenue.

Demographic and economic pressures are affectiagtivironment and fuelling rapid
urban migration, which in turn is straining the aajpy of urban infrastructure. There is
also evidence of growing disparities in wealth kew social groups, between the east
and west of the country, and between urban and pogaulations. Critically, after years
Somaliland’s sovereignty claim remains unrecognibgdSomalis in Somalia or any

foreign government and is contested by people steea Somaliland.
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Secondly, in Kenya, the new constitution identifilesnocracy and people’s participation
as essential to the national values and principlegpvernance on which the government
is based. It also seeks to foster the accountalufileaders by privileging integrity and
leadership as the key pillars of governance; iureg public officers to adhere to the
principles of public service. It also seeks to ghnself-service and to promote social
justice; including making guilty parties take respibility for past abuses. In Somalia,
the lack of international recognition has depriyebple in Somaliland of the type of
governance support that many post-conflict coustmeceive. It also restricts the
possibilities for developing international tradelat®ns and encouraging inward

investment.

With meagre levels of international assistancepvery has largely been achieved from
the resources and resourcefulness of Somalis tteessé’he main sources of finance
have been the production and export of livestockde, and the remittances sent by
Somalis living abroad. This has served to forgeagte identity and a feeling of self-

reliance and has enabled Somalis to craft a palisigstem suitable to their needs.

Finally, in Kenya, important also is that the newnstitution promotes rights and
freedoms in an unprecedented manner. The Bill ghRiis fundamental and radical in
many ways: the state is required to promote rigimd freedoms while the courts are
required to interpret the new law in a manner tbe¢ks to promote these rights.
Accountability to the people and participation tketpeople are key aspects of the

framework of the new law. The pertinent questiased in whether the new constitution
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can foster democratic accountability. The politiok ethnicity have presented an
important challenge to democratic governance aadule of law in Kenya. Ethnicity is

appropriated for both good and bad.

In some instances, it is appropriated to prevefdareement of the law and is, therefore,
responsible for a deepening culture of impunity. fged above, the mobilization of
ethnic numbers in the communities where those iadiby the ICC come from, enabled
the president and his deputy to win the electiderarming an alliance (the Jubilee
Alliance), in spite of their indictment over crimesmmitted during the post-election
violence’® On the whole, ethnicity comingles with other fastoincluding Kenya's

electoral system, to establish formidable obstadéke transition to democracy.

In Somalia on the other hand, the adoption of tbestitution also put in place the
necessary steps to change the political systenoma$land from a form of tribal-based
consociation government to a restricted form oftipdrty democracy. The constitution
introduced universal suffrage, enshrining the rightvomen to vote. It provides for local
government and the national legislature and exesuto be subjected to regular
elections. But it also restricts the number of focdi parties to three. The restriction on
parties is intended to promote the formation ofamatl organizations that will represent a
cross-section of the population and avoid the s@ctapolitics that occurred in 1969

when over 60 parties contested the election.

" Weigel, Christine.. “Most Kenyans Expect JustisePost-Election Violence.: Gallup Poll Briefing
(2011)
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2.8 Separation of Powers in the Kenyan and Somaliddstitutions

In Kenya, the Constitution, 2010 gives the conadteparation of powers a two pronged
approach. State power has been separated andsdidfmath vertically and horizontally.

In Somali on the other hand, separation of povetwben state institutions and leaders
has been in shambles for a long time. The constitus not to blame because it has
clearly defined the powers and limits of each avelgposition; it is only that politicians
tend not to follow it to the letter. In most of thrld’s parliamentary democracies, it's
rare to see presidents and prime ministers bicgesimce their roles and responsibilities
are more or less distinct and rarely overlap. H@®uein many African governments,
power struggles between presidents and prime ramisire quite common, even when

the offices have clearly defined constitutionaksol

In Kenya, vertically, this power has been dividseparated and dispersed in terms of the
different levels of governance; namely, the Natiogavernment and the County
government. The different governments control eattler; at the same time that each is
controlled within itself. In addition, power at timational level of governance is further
divided, separated and dispersed horizontally @gifferent departments of government in
terms of the traditional three organs of state; elgmthe legislature, executive and
judiciary. This is aimed at securing the rightstioé people and fostering their active
participation in governance issugslorizontally, each of the three branches has a

corresponding identifiable function of governmemidaeach must be confined to the

Mati, Jacob Mwathi.. "Antinomies in the struggle tbe transformation of the Kenyan constitutiong@9
2010)." Journal Of Contemporary African Studiesd., 2: (2013) 235-254.
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exercise of its own function and not allowed toreach upon the functions of the other

branches.

Furthermore, the composition of these three brasmobf government must be kept
separate and distinct with no individual being ko to be a member of more than one
branch at the same time. The Constitution provitias the composition of the Cabinet
shall consist of the President, the Deputy Presjdae Attorney-General and not more
than twenty-two Cabinet Secretaries, none of wholl e an elected Member of
Parliament?® In this way each of the branches shall be a chedhe others and no single
group of people will be able to control the machynaf the state. In addition to the above
three perspectives of the horizontal separatiopasfers, the architecture and design of
the Constitution take a plural approach to the mimgion of the legislature in the form

of a bicameral institution thus creating a furtspersal of powef’

In Somalia on the other hand, the president ishised of state. His powers include
appointing a prime minister and serving as commairdehief of the armed forces,

which includes the power to declare of a statenoérgency or war. The prime minister is
the chief of the cabinet, guiding and overseeimgviork of the other ministers. However,
despite these neatly separated roles and respidresbiSomalia is once again having
great difficulty in governing itself under a powararing system. Although it's designed

to encourage collaboration between tribes, thengeiaent has yet to produce sustainable

S Whitaker, Beth Elise, and Jason Giersch.. "Voting constitution: Implications for democracy in
Kenya." Journal Of Contemporary African Studiesr23., 1: (2009) 1-20

" Gettleman, Jeffrey. "Kenyan Constitution Opens Nreant in Culture Wars." New York Times, May
14. 6. (2010).
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political stability, with a rift widening betweenrésident Hassan Sheikh Mohamud and
Prime Minister Abdi Farah Shirdon. The real issugtween them is unclear, but

according to media reports, the president recexgked the prime minister to resign due
to incompetence, while the prime minister claimat tihe president has no constitutional
power to request his resignation. The prime ministes complained that the government
cannot achieve its goals because of the slim ctltia¢ the president had imposed on

him, which has resulted in each minister beingharge of three to four ministries.

Finally, in Kenya, at the vertical level, separatiof powers starts with the creation of
different and distinct levels of government. Thesierent levels of government have
clearly defined geographical areas of jurisdictiand distribution of governance
functions. The county governments are requireditthér decentralize their functions to
the extent that it necessary. Each level of goventnis then expected to have both
institutional and functional distinctiveness with cnstitutional guarantee of non-
encroachment by one on the jurisdiction of the offgeut in Somalia, in 2000, a
Transitional National Government was established Dyibouti that ended up
disintegrating due to a power struggle that begd Rresident Abdigasim Salad Hassan

and Prime Minister Ali Khalif Galaydh.

Similarly, in 2002, the Inter-Governmental Authgribn Development organized a
reconciliation conference in Kenya that gave bidta Transitional Federal Government

and a parliamentary system without any politicaltyppresence. The party system was

8 Mujuzi, Jamil Ddamulira.. "Separating the Churotni State: The Kenyan High Court's Decision in
Jesse Kamau and 25 Others v Attorney General (Jewligof 24 May 2010)." Journal Of African Law 55,
no. 2: (2011) 314-319.
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replaced with a tribal-based power-sharing fornuoaled the 4.5 system, which awarded
an equal share of parliamentary seats to Somdhatrsmajor tribes, with a fifth retaining

a half-share’®

Therefore, the time has come for Somalia to tryfferént system of governance. Somali
constitutional experts should review and amendcthrestitution from a power sharing
system back to political party system in which agmtent and vice president from the
same party are elected on the same platform. Tihe-tvased system has had its chance.
Only through a party system, overseen by an elgctmymmission, can Somalia put
together a government with the capacity to soleedbuntry’s unique challenges—and

bring about the political stability that has eludefibr the last two decades.

2.9 Conclusion

From the discussion, it is evidence that in botmy&e and Somalia, the constitution
development process was associated challenges hth@agnalia was hard hit as
compared to Kenya. It is also evidence that botlnttees experienced conflicts even
though those in Kenya were mostly ethnic as oppdse8omalia. Furthermore, the
development process of the constitution in Sonfaid numerous actors that took part in
it and a very small role was played by Somalis thelwes. In Kenya, the Kenyans were
part and parcel of the process and the externatsaptayed the advisory role. Finally, the

separation of powers in both countries is veryedéht with varying government systems.

¥ Murunga, Godwin Rapando.. "Conict in Somalia amitn€ in Kenya: Understanding the Trans-
Territoriality of Crime." African & Asian Studies, 40. 1/2; (2005) 137-161.
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CHAPTER THREE
CONSTITUTIONALISM IN AFRICA: A COMPARATIVE STUDY OF KENYA
AND SOMALIA, 2004 - 2013
3.1. Introduction
Chapter Two provided an overview of the study. Trgvided the background for the
comparative study. This chapter describes the qrmfeconstitutionalism in Africa by
examining both Kenya and Somalia on the basis ef dbnstitutional development
processes over the years. It examines the chalesagestitutional development processes
as well as their implementation processes facetlllyj the chapter also briefly looks at

the measures put in place by the two countriesderao deal with these challenges.

3.2 The Concept of Constitutional Development

The idea of constitution development process idligigomplex than the course of
constitution building although the two go hand iand. As applied in this study,
constitution development refers to the practicenebyg a political body obligates itself to
the institution and adherence of a structure afgyies and government. It is essential to
show a difference between the written document Wwhg the constitution and the
procedures that emanate from and uphold the cotistit Constitution development runs
over a period of time and entails national as wasllinternational organizations. This
implies that it is roughly an evolutionary courdedeveloping the document and making
smooth the progress of the unfolding of its sensé dynamics. So, for instance, a
document whose origin is in some degree unpromigngn challenged, can in time plod

its impression on the public and merge its way istcietal favour, whereas a
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constitution stated with immense interest can gméaaing challenges, be disregarded or

even be definitely discarded.

Constitutions give emphasis to the values of deawcrand constitutionalism, and
contain comprehensive bills of rights. Changes iegith constitution structuring,
whether as a form of concession or as the merdirsp@al conquest or transformation.
Nevertheless, the record of the efficiency of thesastitutions is irregular. These
developments have encouraged a growing attentiothen politics and constitution

structuring methods, especially in the perspeaiveonflict resolutiort’

Constitution development may, and mostly does, ireglifferent forms of consent ahead
of the official constitution development process.tdoubled polities, a constitution as a
government structure may have to join together \aittneaty to establish or redefine a
political society. In such a case, best charaadrizy an independence constitution on
decolonization, the document has an introductoryurea giving rise to a new

sovereignty. Murunga argues that at times thesestitotions have committed more

interest to the artefacts of sovereignty than ®dfscussions for establishing a political

society.

There is a consequence to this neglect as indidatede disturbed political situations in
most African states. In most current cases, catitit development has been preceded

by a preceding accord, at times referred to astitotisnal values. In some cases, the

8 Murunga, Godwin Rapando.. "Conict in Somalia amitn€ in Kenya: Understanding the Trans-
Territoriality of Crime." African & Asian Studies, 40. 1/2 (2005) 137-161.
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structuring of the constitution is an inseparabbection of the conflict resolution that

dictated a new political and public order.

The history of constitutional development in Afriman exceptional case study of the
various difficulties that a good number of Africaauntries after colonialism have and
continue to face in the course of self-realizati®nobably, the nonstop hostility and
public wars in most states in Africa have been fited by the hunt to set up
constitutional governments that can guarantee epergon similar participation in the

community, economic and political activities ofith@wn nations.

Definitely, the growing 1960s-independent Africaruntries portrayed their commitment
to public equality, good governance and respedhéoindividual’s rights. Taking into

consideration the occurrences in Africa countriethe 2% century, it is clear that Africa

is up until now stagnating in the pressure of pgavernance while working hard not to
descend in the sea of constitutional disorder. ddvestant conditions in Africa shows that
malfunction in reinforcing constitutionalism carateto outcome which, when carefully
thought about, are the contrast of excellent goseca and societal equality. The
conditions also explain why at the onset of th& @antury Africa has had protests for

extensive reorganization in the constitution anck#gnt governance.

To facilitate good governance, there should be lecg a well-drafted, democratic

constitution that enables the government to takargsh over the national matters

8 Weller Mark, ‘Settling self-determination conflictRecent developmentsuropean Journal of
International Law 20, (2009): 112
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effectively, and at the same time empower the anszto take part in government
resolutions. The citizens should take part in ttedtohg and effecting of the constitution.
Therefore, there is a strong opinion among thecAfstates citizens that only inclusive
constitutional reorganization can promise a lastiogstitutional development and bring

to a halt the abuse of powéfs.

3.3 Constitutional Development Processes in Kenyad Somalia

The former constitutions of both Kenya and Somdled various limitations that
prompted the development of new constitutions. tFire Kenya, the significant
development which was vital from the past consttuts the inclusion of Article 43 that
covers both economic and societal rights. Thesesisbof the right to shelter, to food,
medical services, to water and sanitation, to jgusicurity and to education. In addition
it is significance that the constitution catersttoe safety of the environment and initiates

a right to a healthy and clean environment in Aaté2.

Another inventive Article is 46 which cover consumights which were not included in
the past constitution thus limiting it to a parteanudegree. In Somalia on the other hand,
one main development from the past Somalia cotistitwas in the Bill of rights which
gives a principal structure for the rights of theople and clearly promises the initial
concept of equality not considering the clan oigreus affiliation; a shift that conquers

major past hindrances to societal equality. The wévEomalia offers protections of

82 Westerman Pauline ‘Governing by goals: Governasce legal style’ Legisprudendeternational
Journal for the Sudy of Legidation, 1, (2007):71
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women’s and children’s rights in both societal gralitical environments as well as

health and personal security.

Secondly, in Kenya, the state structure guarantbedconstitution development. The
presidential powers which were extremely extendewleu past constitution are
considerably reduced. In addition, as to the foromabf the executive power on the
vertical rank, there is a main change: apart froertational government, the creation of
47 counties and related county governments comefironclusion, under the new
Constitution, Kenya moved out of a centralized deracy. In Somalia on the other hand,
the constitution sets forth that Sharia law forme foundation of the legal structure.
Aside from probably limiting religious autonomy,gHeaves a constitution founded on
Islam to govern both non-Muslims and Muslims theeavay. Again, in Kenya, the land
reforms and the fight against corruption was noll stgpulated in the past constitution
whereas in Somalia, individual protections in tlo@irtry missed in the former Somalia

constitution®

On the development process, in Kenya, just like dtieer British colonies in Africa,

Kenya attained its independence after the Lancasteise Conferences organized by
Britain where it declared to set free its coloniestween 1953 and 1979. Since
independence in 1964, Kenya has had three comstituand two main amendments
comprising of the last 2010 Kenya Constitution, ciding to contemporary Kenya

history.

8 pflanz, Mike. "With draft constitution, Somaliaasvs closer to democracy.” Christian Science Monitor
August. N.PAG. Regional Business News (2012).
84 |
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The 1963 Kenya Constitution was a discussed endedatween Britain and the main
political parties in Kenya, thereby bringing toemd the colonial law and made Kenya an
authority that assumed the British parliamentarycstre. It took care of parliamentary
governance whose administrative powers were orc#pnet led by a Prime Minister
whom the British monarch chose from amongst Padiata party which was in power.
In 1964, Kenya history indicates that its consimutwas so basically and thoroughly
changed, it became known as the 1964 Constitulibrough widespread parliamentary
amendments, it changed the nation into a republith & presidential structure of

government.

Again, the 1964 Constitution initiated years ofipcdl catastrophes one after the other
leading to, for instance, a division of executivewers between opposition Prime
Minister and the President that ultimately resultecan overhaul of the constitution in
numerous amendments resulting to the 2010 Kenyastdation. Between 1964 and
2010, a number of minor and major amendments wene do the constitution ending
with the 1982 Constitutional Amendment that turieehya from a multi-party to a
single-party nation. The 1983 and 1988 electiondicoed and reinforced the single-
party structure under the lead of the Kenya Afriddational Union or KANU. In the
1990s institutional decomposition, societal coleapad economic grief together troubled

reform engagements with roots dating back in tH0%9

Supported by US pressures to realize good goveenats parliament changed the

constitution in 1991 that led to a multiparty elent held in December 1992. Following
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the 1997 general elections, Parliament endorsedtrestitution of Kenya Review Act
that established the legal basis for further cotmgmsive constitutional restructuring. The
Constitution of Kenya Review Commission (CKRC) deped for the reason provided
public education, and civic input to assist in traf a new constitution to be deliberated
on by the National Constitutional Conference (NCDgspondently, the process was
interrupted by extensive political quarrels amoagal powers that resulted to the draft
constitution being discarded in the 2005 referendline draft was ultimately revitalized
after the 2007-2008 post-election hostility and g@7% support in the 2010 referendum

thereby becoming the Kenya constitution 2010.

By the time the Somalia Transitional Federal Paréat convened for the first time in the
town of Baidoa on 26 February 2006, the constihgigrocess was high on the list of
urgent business. In 2004 parliament had been sworand according to the transition

timetable a draft constitution had to be ready lsyoBer 2007>

In Somalia on the other hand, dependence on aitditstal process as part of a shift
from a peace accord to a lawful elected governneerg growing common tactic. It
appreciates the fact that those who participatggeace agreements may not represent all
the concerns in a state, that in most instancesahety of issues that require debate in a
constitution are too much for a peace agreemeuni tlaat most of these issues are well
discussed at a slower speed, in a highly wide-rapngnanner. This was definitely the

situation in Somalia. The peace negotiation assuthedstructure of a transitional

8 Mwangi, Oscar Gakuo.. "State Collapse, Al-Shahdatamism, and Legitimacy in Somalia." Politics,
Religion & ldeology 13, no. 4: (2012) 513-527.
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constitution, the Transitional Federal Charter lué Somali Republic, and commences
various provisions that could be part of a constty encompassing a federal

governance system and Islamic Shari’'a as the fuedtahsource for legislation.

The Charter supports the formation of a Federals@mional Committee (FCC) whose
members were to be suggested by the Council of dtéirs and endorsed by the
parliament. Thus, the initial step was to form tldemmission. Certainly some
challenging discussions occurred amongst the meirsistand parliamentarians in
composing a 15 members list, who were eventualbcted based on tribes using the ‘4.5
formula’, similar to the parliament. The initiaktilacked women on it, but in reaction to
recommendation about the significance of includgnggoman as a commission; two of

them were put in the list given for parliamentangersement®

Deliberations with Somali people indicated that ewous central concepts that had been
agreed on during the peace discussions were ndt awelprehended. In particular,
federalism which entails handing over some authoaihd control by the national
government in favour of the states or areas, hadb@en internalized, as it was evidence
in discussions with TFG members. A lot of stress wat on the necessity for a public
discourse and a broad process so as to make surthéhultimate draft had legality and
would be acknowledged at referendum. The Congiitati Affairs minister was the first
victim of the new war in Somalia. After the Augustiday prayers, he was murdered

after the opening IFCC seminar. It is not known tlike he was killed due to his

8 Hammond, Laura.. "History, Overview, Trends arglits in Major Somali Refugee Displacements in
the Near Region (Djibouti, Ethiopia, Kenya, Ugamaha Yemen).Bildhaan, An International Journal Of
Somali Studies13, (2013) 55-79
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participation in the constitutional process or hesyust a reachable target. As a result of
the confusion that followed, the constitutional ggss was in effect halted, as the

transitional government concentrated all theirneseto the catastrophe.

From 2006, the commissioners have made endeavwemstantly prepare, but with the
TFG on the edge of disintegration there was litfileve to carry out a complex
constitutional process in the then unsteady setWith a fresh government running from
early 2009, there may be a chance to re-open theeps, depending on whether the
country is secure sufficiently to perform of allciasive constitution development

proces$’

Consequently, in Somalia, a Charter was establishgwbvern the development. Article
11 of the Charter expected the government estabhsindependent Federal Constitution
Commission (IFCC) which was to be endorsed by paxdint so as to write an interim
constitution, perform public conventions and préseopenly to the community. Above
leading the drafting process, the UNDP and UNPO& dmancial and technological
support to the IFCC and the established committexerts. The limited permission and
random assortment of the IFCC members had graveomat for the Somalia

constitution-building process.

87 Menkhaus, Ken.. "Governance without Governmer8dmalia." International Security 31, no. 3: (2006)
74-106.

Barticle 11, Transitional Federal Charter of Soma#i@04; available at
http://www.somalilaw.org/Documents/The%20Transitith20Federal%20Charter%200f%20the%20Som
ali%20Republic.pdf
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In 2010, the IFCC released to the public domainititéal draft Constitution. Then, to

establish the initial draft, the IFCC started cdiileg the views of the diverse parts of
community. The Somalis reacted negatively to thecgrated constitution, raising many
matters like federalism, nationality, task of Islaamd the government organization. In
order to manage this negative public reaction,va@yestablished Committee of Experts
and the IFCC members joined and customized the p@dposed Constitution without

presenting the revised draft to the people. Instead012 they gave it to the seven 2011

UNPOS-prepared Roadmap signatories.

Amazingly, the signatories’ first steps were to gmaalize the IFCC and committee of
experts’ members that had drafted the second dit&ft their submissions in April 2012.
Unexpectedly, in May, 2012, the seven signatoriesed a planned constitution-building
meeting to Addis Ababa in May 2012. Even if the Addbaba meeting focused on the
constitution, the IFCC and the committee membersevm®t invited to the convention.
Consequently, the seven signatories secretly seanupppraisal committee from their
delegations. The appraisal committee made altermatio the Draft Constitution that the

IFCC and the committee of experts released whikeddis Ababd®

While still in Addis Ababa, the signatories offiltia divided up the IFCC and the
committee of experts that had drafted the secomdirdent and they reserved the Addis
Ababa draft to themselves. In a week’s time, agtawappraisal committee had planned

another conference in Nairobi to further amend Goastitution. Signatories were then

892010 Draft Constitution, see the IFCC copy avadadd! http://www.dastuur.org/images/stories/docs/
IFCC%20FINAL%20PROGRESS%20REPORT%2020th%20May%2émgdf
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called to sign the final draft on June, 2012. Femore, President Sharif Sheikh came to
Nairobi meeting with the draft that was revisedAidis Ababa with the opinion that it
was the validly negotiated versidhNonetheless, the Prime Minister Abdiweli Mohamed
together with the signatories disagreed with hididating that the final edition was the
one the committee amended in Nairobi though theieat maintained that he was not
informed of the Nairobi meeting. Consequently, soiestern diplomats and UNPOS

came in and persuaded everybody to sign the Hraft.

3.4 Constitutional Development Processes in Kenyad Somalia: Challenges

Most of the constitution development processes iinicA were related to coup
d'état?Mostly, African government-change from the essémiid cold-war division lost
their agency has been carried out by means of itati@shs. The constitution has ended
up being the roadmap to authority, and has takerptaice of the coup as the means for
reform. A constitution can never be expected tdaheeuniversal remedy for all political
issues. Numerous constitutions were agreed upandiwiduals sheltered in a sort of a
well-established political impasse, where regasligfstheir not the same power neither
could anticipate to apply long-term power over tiker. According to Bennett et al.,

these constitutions were mainly designed to safelga@md then support democratic

%0 Afyare A. EImi, Understanding the Somalia Confldgna: Identity, Political Islam and Peacebuilding
(London: Pluto Press, 2010).

*IDraft Constitution and four protocols at the UNP@&bsite,
http://unpos.unmissions.org/Default.aspx?tabid=&5Details&mid=12667&ItemID=19206&language
=en-US

92 Smoke, Paul. "The Evolution Of Fiscal DecentralmaUnder Kenya's New Constitution: Opportunities
And Challenges." Proceedings of The Annual Confegedn Taxation 104, (2011) 109-115.
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revolutionize, by making those who were in autlyowithout democratic legality to risk

give up on it>

In Kenya for instance, the challenge of develomngew constitution ranks high on the
agenda of government officials in Kenya. The neaddnother constitution had been
acknowledged for the past twenty years, but divessees and hindrances apprehended
the process of constitution-development. The edffattat concluded in the 2005
referendum apparently left Kenya at a dead end.eNkesless, the 2007 election
movement and its bloody consequences necessitated &onstitution. As a result, the
coalition government of national unity in early 8306ommitted itself to facilitate the
formation of a new constitution thereby settingaupommittee of experts to draft The
first challenge that Kenya experienced in its questievelop a constitution were: first,
the lack of Consensus in the country due to thkirlaito agree on a constitutional

framework has in the past been very hard and stawalize.

Nevertheless, agreement among political leadets asnstitutional forms and goals has
always been of critical significance in constitatimaking efforts in the twentieth
century or earlier. For Kenya, the experience eftikentieth century indicates a lack of
consensus as to the goal of constitution-making #ied specifics of constitutions.
Considering the 1950s model illustrated by theigriregime for future constitutional
building which clearly described the success ofsenmisus as a vital factor in the process,

the Secretary of State for the Colonies James ithsffindicated that any resolution

% Bennett, Sara, Asha George, Daniela RodriguesicieShearer, Brahima Diallo, Mamadou Konate, and
Julie CIiff, et al.. "Policy challenges facing igtated community case management in Sub- Saharan
Africa."Tropical Medicine & International Health 180. 7: (2014) 872-882
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concerning Kenya's future constitutions would bersg if founded on agreement among
the leaders of Kenya's racial groups. During thstfiLancaster House constitutional
convention in London in early 1960, hopes of aneadrconstitutional accord quickly

disappeared. The inter-racial negotiation produtedesults®*

Secondly, in Kenya, there was failure of expertistgsce towards constitutional
development. The lack of achievement in constihgioagreements during the pre-
independence period also contributed to the faidr®reign experts to take the process
to any kind of accord. For instance, the constual advisers in the process of consensus
building at the Lancaster House convention in ddd.@nd 1962 were not helpful. This
principle was rejected by KANU leaders, thus sgttithe stage for a long and
controversial struggle over the future shape of itheependence constitution at the
second Lancaster House conference in early 1962addhtion, Kenya'‘s political elite
failed to agree on some issues as they were taibm phe constitution. Frequently, they

failed to even get to significant agreements or mamise

In Somalia on the other hand, first, it presented of the highly challenging contexts for
constitution-development. Somalia has all througbegenced civil war from 1988 with

extreme levels of hostility, inter-clan clashesylawal struggles for power, and constant
minor aggressive clashes over resources. Despteatly 2006 period of relative peace,

the country remained an extremely conflict-proneaawith high chances of return to

% Kagwanja, Peter Mwangi.. "Facing Mount Kenya OciRg Mecca? The Mungiki, Ethnic Violence and
The Politics Of The Moi Succession In Kenya, 198D2." African Affairs 102, no. 406: (2003) 25.

% Thuo Gathii, James.. "Popular Authorship and Gauigin Making: Comparing and Contrasting The
DRC And Kenya."William & Mary Law Review 49, no. 4: (2008) 1109-1138.
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high levels violence. Hence, it was not easy for @mstitutional process to take place in
an atmosphere which has experienced the epitoradaited state for over one and a half
decade without formal justice structure, law enéos¢ education structure, taxes, customs

control and passports issuance.

The Somali case was further complex on the basith@fprospects for a flourishing

constitutional process due to lack of transpareasrcyhe role that traditional elders in the
state governance of the state. The issue of homatalle traditional elders was always
challenging since there were few cases of constitat structures that had incorporated a

function for traditional power instruments.

Secondly, in Somalia, the emergence of a new palitislamic movement in Somalia
was also a challenge to constitutional developmEm. biggest population of the Somali
population is Muslims, although most have traditilbn practiced a moderate figure of
Sunni Islam. Then, Shari'a law was among the lagaictures historically that Somali
Muslims depended on, but it was combined with tradal law established by clan
elders. Hence, the U.S. attempt to ensure thereawigselopment of the constitution was
opposed by the earlier disparate courts which tmgeto fought against them. The
original coalition of the Sharia courts with thesmess people and civil society were

truly inclusive and had huge support from the Masjaal residents’

96 |h;

Ibid
9 Lewis, I. M.. "Visible And Invisible Differenceg:he Somali Paradox." Africa (Edinburgh University
Press) 74, no. 4: (2004) 489-515.
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Thirdly, the anticipated benefits and risks of astdutional process in Somalia was also
a challenge to constitutional development in Somai constitution-building process

offers huge opportunities for reunion, for negatigtanswers to main troublesome issues
in a non-violent set up, for agreeing on the mdsliof federalism suitable to a broken
state, for a figurative break with the history, g&tting up an environment of hope and

rebirth, and for the building of a legal and stadikste.

Thus, any constitutional process in Somalia waspesgd to run in a peaceful and
inclusive way so as to keep away from the conshidemasks of constitutional breakdown
and of increasing clashes in the country. Thusptioeess was divisive since it was not
adequately participatory and its approach was goteal on. Also, the civic education
campaign brought divisions since it supported exise views instead of encouraging
moderation and conciliation. Finally, the politiGald security state of affairs in Somalia

destabilized the constitutional proce¥s.

3.5 Constitution Implementation Process in Kenya ath Somalia: Challenges

Even after going through the constitutional develept process with a lot of challenges,
the two countries, Kenya and Somalia still expergehchallenges in the implementation
process of the constitution. In Kenya, the impletagon process has been facing

numerous challenges.

The first challenge was the interpretation chaleenbhe final authority in interpretation

of the 2010 Constitution as the process of exeoutiofolded was the judiciary. Other

% Ibid
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government arms, public bodies, authorities and m@sions also have the power to
interpret the constitution with the interventiontbe court in case there is interpretation
crisis. In case any of these government institgtidecide to interpret the constitution in
their individual way without seeking the directioh courts, a problem always arises
especially in a case of a controversial interpi@tathat these institutions make and
which unfavourably affect other organs. Thus, tlfd@ constitution has experienced
numerous interpretation challenges like presidéntiaminations; the next General
Election date; gender representation rule and dhstitutional amendment proceduite.
The second challenge is lack of cooperation amaagebolders in constitutional
implementationln Kenya, the past two years have had some leveboperation as well
as disputes and limited teamwork amongst vital emn@ntation institutions.
Furthermore, majority of the MPs are not familiathwsome Constitutional issues
thereby misinterpreting various clauses due torgmce or for their political interests.
The third challenge isecurity. Since elections are the main trigger of hostilityda
insecurity, national security forces take part lectoral processes. Since, the 2007
General Elections were marred by insecurity issthes discussion continues on how to
offer and systematize security during electoralcpsses. These security issues can be

attributed to the improper implementation of theni@n constitution:°

In Somalia on the other hand, the constitutionapléementation has also faced

challenges. First, the present administration mami@rim constitution at hand but lacks

% Romanos, Amelia.. "Kenya closes in on its recoVeFyavel Trade Gazette UK & Ireland no. (2013)
3052: 20

10 Tekle, Tesfa-Alem.. "Ethiopia, Kenya leaders vaveombat threats to regional security.” Sudan
Tribune, November 23. (2012).
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implementation instruments. In addition, the cdofibn is not complete and has not
been publically approved. As a result, the wholestitution is exposed to different and
contradictory interpretations which get corruptedrbgimes that do not support vital
provisions in the present constitution. With n@arl constitutional implementation
program and guiding principles, there is a possib&adlock between the centre
(Mogadishu) and the regions (federal states). Ssumh issues have not been carefully
dealt with, Mogadishu has ended up being the lasdrmay lack much significance to
the affairs of the regional states. Hence, thegmegovernment in particular has wasted
its four years in power doing nothing but argue mmocedural matters in lieu of
rebuilding of the country’s institutions. As a réisuhe issue of whether Western
governance structures will ever be implementeciefiitly in Somalia or whether it will
be essential to seek endogenous solutions constamikrges which is the case in any

democratization process supported by the globahwonity ***

Secondly, Somaliland poses another challenge tewdoly consensus on a vision for the
future of the country. Even though Somaliland masffect been running separately from
1991, a good number of people in Somalia do naegnth Somaliland’s declaration of
independence and regard it as part of what shaddrbe the united state of Somalia. In
2006 demarches to the Somaliland regime seekintake part in the constitutional
process were rejected, and the practice of inctudirembers of Somaliland tribes in
Somali institutions did not change the certaintgttthose in authority in Somaliland

presently reject union. Even if some of these amtsthallenges in the implementation

101 ewis, I. M.. "Visible And Invisible Differenceghe Somali Paradox." Africa (Edinburgh University
Press) 74, no. 4: (2004) 489-515.
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may be revolutionized by an extensive period ofligpubducation and discourse, it
remains doubtful whether efforts to transfer repnéations, lessons and institutional
systems from other stable and developed societi8stnalia will ever be do well. Owing

to the fact that there is feeble, mistrusted fortegal and judicial system and the lack of
bureaucratic ability, the chances for implementamgonstitution in Somalia are very
minimal. In addition the informal traditional syste competes with any new institutions

or regulations assumed in the constitution.

3.6 Conclusion

In conclusion, by looking at the comparison betwekanya and Somalia on
constitutional development and implementation,sitevidence that the constitutional
processes employed over the years in Kenya arediiéeyent from that of Somalia. This
is contributed by the fact that that of Kenya wasily accepted by the people as opposed
to the Somalia one where different groups of cit&zend religious stands had issues
with. Secondly, though there are challenges expee@ by both countries on the
constitution development and implementation proeesdifferent. Finally, it is evidence
that the measures established by both countriesddal with the constitution

implementation process are different.
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CHAPTER FOUR
CONSTITUTIONALISM IN AFRICA: A CRITICAL ANALYSIS OF
DEVELOPMENTS IN KENYA AND SOMALIA

4.1 Introduction

Chapter Three provided a comparative study on Kema Somalia. It described the
concept of constitutionalism in Africa by examinibgth Kenya and Somalia: from an
overview of the constitutional development processmplementation as well as the
challenges they faced. The Chapter also looketteatrteasures out in lace by the two

countries to deal with these challenges.

This Chapter seeks to critically analyze some efkéy issues emerging from the study;
namely: i) Constitutional processes in Kenya andn8a@; ii) Challenges in the
development process; iii) Challenges of impleméoatand iv) Measures. It is a second

look at the study and from a scholarly perspective.

4.2 Emerging Issues

i) Constitutional Processes in Kenya and Somalia

The concept of constitution building is more compthan the process of constitution
making alone, although the latter is an insepargaldg of it. Constitution building
stretches over time and involves state as welbasstate organizations. In this sense it is
almost an evolutionary process of nurturing the sed facilitating the unfolding of its
logic and dynamics. So, for example, a text whaogé s in some respects inauspicious,

even contested, can in time stamp its imprint arie$p and weave its way into public
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favour, while a constitution proclaimed with greathusiasm can run into difficulties, be

ignored or even be expressly discarded. Howevertdbord of the effectiveness of these
constitutions is uneven. These developments haweilstted a growing interest in the

politics and techniques of constitution making, tigatarly in the context of conflict

resolution.

The former constitutions of both Kenya and Somdled various limitations that
prompted the development of new constitutions. tFire Kenya, the significant
development which was vital from the past consttuts the inclusion of Article 43 that
covers both economic and societal rights. Thesesisbof the right to shelter, to food,
medical services, to water and sanitation, to puddicurity and to education. In addition,

Article 42 was also included to cater for the right healthy and clean environment.

Another inventive Article was 46 which cover comar rights which were not included
in the past constitution thus limiting it to a pewtar degree. In Somalia on the other
hand, one main development from the past Somahatitation was in the Bill of rights
which gives a principal structure for the rightstbé people and clearly promises the
initial concept of equality not considering therclar religious affiliation; a shift that
conquers major past hindrances to societal equalitye new of Somalia offers
protections of women’s and children’s rights intbsbcietal and political environments
as well as health and personal secufifyAnother significant change was restructuring of

the state power. The presidential powers which vesteemely extended under past

192 pflanz, Mike. "With draft constitution, Somaliaatvs closer to democracy." Christian Science Monitor
August. N.PAG. Regional Business News (2012).
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constitution are considerably reduced. In additias,to the formation of the executive
power on the vertical rank, there was a main chaagart from the national government,

the creation of 47 counties and related county gowents.

Furthermore, the land reforms and the fight againstuption were not well stipulated in
the past constitution. In summary, under the newsGtution, Kenya moved out of a
centralized democracy. Similarly to Somalia, thestitution sets forth that Sharia law
forms the foundation of the legal structure. Asidem probably limiting religious

autonomy, this leaves a constitution founded oantsto govern both non-Muslims and
Muslims the same way. Again, individual protectiarthe country missed in the former

constitutiont®

The development process in Kenya can be traced fismindependence. Since
independence in 1964, Kenya has had three comstituand two main amendments
comprising of the last 2010 Kenya Constitution, ciding to contemporary Kenya
history. The 1963 Kenya Constitution was a discdi€seleavour between Britain and the
main political parties in Kenya, thereby bringirggdn end the colonial law and made
Kenya an authority that assumed the British pasiatary structure. It took care of
parliamentary governance whose administrative pswegre on the cabinet led by a
Prime Minister whom the British monarch chose framongst Parliament’s party which

was in power.

198 pid
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In 1964, Kenya history indicates that its consimutwas so basically and thoroughly
changed, it became known as the 1964 Constitulibrough widespread parliamentary
amendments, it changed the nation into a republit & presidential structure of
government. Again, the 1964 Constitution initiatgehrs of political catastrophes one
after the other leading to, for instance, a diwisid executive powers between opposition
Prime Minister and the President that ultimatelguteed to an overhaul of the
constitution in numerous amendments resulting o210 Kenya Constitution. Between
1964 and 2010, a number of minor and major amentiweere done to the constitution
ending with the 1982 Constitutional Amendment tiiahed Kenya from a multi-party to
a single-party nation. The 1983 and 1988 electomrdirmed and reinforced the single-
party structure under the lead of the Kenya Afri¢dational Union or KANU. In the
1990s institutional decomposition, societal colapad economic grief together troubled
reform engagements with roots dating back in th@0%9 Supported by US pressures to
realize good governance, its parliament changedctimstitution in 1991 that led to a

multiparty elections held in December 1992.

Following the 1997 general elections, Parliamerdoesed the Constitution of Kenya
Review Act that established the legal basis fothier comprehensive constitutional
restructuring. The Constitution of Kenya Review Quoission (CKRC) developed for the
reason provided public education, and civic inguassist in drafting a new constitution
to be deliberated on by the National Constitutiddahference (NCC). Despondently, the
process was interrupted by extensive political qglaramong local powers that resulted

to the draft constitution being discarded in th@2@eferendum. The draft was ultimately
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revitalized after the 2007-2008 post-election Hibgtand got a 67% support in the 2010

referendum thereby becoming the Kenya constiti2iat0.

In Somalia, constitutional process can be tracednf26" February 2006. In 2004
parliament had been sworn in, and according to tthesition timetable a draft
constitution had to be ready by October 28fPeace negotiation assumed the structure
of a transitional constitution, the TransitionatEeal Charter of the Somali Republic, and
commenced various provisions that could be part afonstitution, encompassing a
federal governance system and Islamic Shari’a asuhdamental source for legislation.
The Charter supports the formation of a Federals@mional Committee (FCC) whose
members were to be suggested by the Council of dtéirs and endorsed by the
parliament. Thus, the initial step was to form tldemmission. Certainly some
challenging discussions occurred amongst the meisistand parliamentarians in
composing a 15 members list, who were eventualgcsed based on tribes using the ‘4.5
formula’, similar to the parliament. The initiaktilacked women on it, but in reaction to
recommendation about the significance of includinggoman as a commission; two of
them were put in the list given for parliamentangersement®

Deliberations with Somali people indicated that ewowus central concepts that had been
agreed on during the peace discussions were ndt awelprehended. In particular,

federalism which entails handing over some authoaihd control by the national

194 Mwangi, Oscar Gakuo.. "State Collapse, Al-Shahdatamism, and Legitimacy in Somalia." Politics,
Religion & ldeology 13, no. 4: (2012) 513-527.

195 Hammond, Laura.. "History, Overview, Trends arslies in Major Somali Refugee Displacements in
the Near Region (Djibouti, Ethiopia, Kenya, Ugamaha Yemen).Bildhaan, An International Journal Of
Somali Studies13, (2013) 55-79
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government in favour of the states or areas, hadb@en internalized, as it was evidence
in discussions with TFG members. A lot of stress wat on the necessity for a public
discourse and a broad process so as to make surthéhultimate draft had legality and

would be acknowledged at referendum.

The Constitutional Affairs minister was the firsctvm of the new war in Somalia. After
the August Friday prayers, he was murdered afterogrening IFCC seminar. It is not
known whether he was killed due to his participatio the constitutional process or he
was just a reachable target. As a result of théuston that followed, the constitutional
process was in effect halted, as the transitiongegiment concentrated all their interest
to the catastrophe. From 2006, the commissioners haade endeavours to constantly
prepare, but with the TFG on the edge of disintignathere was little drive to carry out
a complex constitutional process in the then unstesstting. With a fresh government
running from early 2009, there may be a chancestopen the process, depending on
whether the country is secure sufficiently to perfoof all inclusive constitution

development proces&

i) Challenges in the Development Process
Most of the constitution development processes fiicA were related to coup d'étéf.
The constitution has ended up being the roadmaupttoority, and has taken the place of

the coup as the means for reform. A constitution oaver be expected to be the

196 Menkhaus, Ken.. "Governance without Governmer@amalia." International Security 31, no. 3: (2006)
74-106.

197 Smoke, Paul. "The Evolution Of Fiscal DecentralmaUnder Kenya's New Constitution:

Opportunities And Challenges." Proceedings of Thaual Conference On Taxation 104, (2011) 109-115.
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universal remedy for all political issues. Numeraasstitutions were agreed upon by
individuals sheltered in a sort of a well-estal@dgdtpolitical impasse, where regardless of
their not the same power neither could anticipateapply long-term power over the
other. According to Bennett et al., these constitigt were mainly designed to safeguard
and then support democratic revolutionize, by mgkihose who were in authority

without democratic legality to risk give up on'f

In Kenya for instance, the challenge of develomngew constitution ranks high on the
agenda of government officials in Kenya. The neaddnother constitution had been
acknowledged for the past twenty years, but divessees and hindrances apprehended
the process of constitution-development. The edffattat concluded in the 2005
referendum apparently left Kenya at a dead end.eNkesless, the 2007 election
movement and its bloody consequences necessitated @onstitution. As a result, the
coalition government of national unity in early 8306ommitted itself to facilitate the

formation of a new constitution thereby settingaupommittee of experts to draft it.

The first challenge that Kenya experienced in usgj to develop a constitution was the
lack of Consensus in the country due to the faitaragree on a constitutional framework
to be adopted. Nevertheless, agreement amongcabligiaders as to constitutional forms
and goals has always been of critical significamceonstitution-making efforts in the

twentieth century or earlier. For Kenya, the exgece of the twentieth century indicates

a lack of consensus as to the goal of constitutiaking and the specifics of

198 Bennett, Sara, Asha George, Daniela RodriguesicieShearer, Brahima Diallo, Mamadou Konate,
and Julie CIiff, et al.. "Policy challenges facimgegrated community case management in Sub- Sahara
Africa."Tropical Medicine & International Health 180. 7: (2014) 872-882
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constitutions. Considering the 1950s model illustlaby the British regime for future
constitutional building which clearly described theccess of consensus as a vital factor
in the process, the Secretary of State for the idedoJames Griffiths indicated that any
resolution concerning Kenya's future constitutiowsuld be strong if founded on
agreement among the Kenya's racial groups lead®rsng the first Lancaster House
constitutional convention in London in early 196@pes of an agreed constitutional

accord quickly disappeared. The inter-racial negiath produced no resulf§?

Secondly, failure of expert assistance towards tdotisnal development is another
serious problem. The lack of achievement in camsbibal agreements during the pre-
independence period contributed to the failureavéign experts to take the process to
any kind of accord. For instance, the constitutiadyvisers in the process of consensus
building at the Lancaster House convention in ddd.@nd 1962 were not helpful. This
principle was rejected by KANU leaders, thus sgttithe stage for a long and
controversial struggle over the future shape of itheependence constitution at the
second Lancaster House conference in early 1962addhtion, Kenya'‘s political elite
failed to agree on some issues as they were tabm phe constitution. Frequently, they

failed to even get to significant agreements or mamise *°

In Somalia, the problems are more adverse tharemy® First, Somalia has all through

experienced civil war from 1988 with extreme levels hostility, inter-clan clashes,

199 Kagwanja, Peter Mwangi.. "Facing Mount Kenya OciRig Mecca? The Mungiki, Ethnic Violence and
The Politics Of The Moi Succession In Kenya, 198D2." African Affairs 102, no. 406: (2003) 25.

10 Thuo Gathii, James.. "Popular Authorship and Qarigin Making: Comparing and Contrasting The
DRC And Kenya."William & Mary Law Review 49, no. 4: (2008) 1109-1138.
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warlord struggles for power, and constant minorreggjve clashes over resources.
Despite the early 2006 period of relative peace, ¢buntry remained an extremely
conflict-prone area with high chances of returmigh levels violence. Hence, it was not
easy for any constitutional process to take placani atmosphere which has experienced
the epitome of a failed state for over one and l& d#cade without formal justice

structure, law enforcers, education structure, dax@istoms control and passports

issuance.

The Somali case was further complex on the basith@fprospects for a flourishing

constitutional process due to lack of transparasrcyhe role that traditional elders in the
state governance of the state. The issue of homatalle traditional elders was always
challenging since there were few cases of constitat structures that had incorporated a

function for traditional power instruments!

Secondly, the emergence of a new political Islam@vement was also a challenge to
constitutional development. The biggest populabbthe Somali population is Muslims,
although most have traditionally practiced a motefigure of Sunni Islam. Shari’a law
was among the legal structures that Somali Mustie®ended on, but it was combined
with traditional law established by clan elders.nkke, the U.S. attempt to ensure there
was a development of the constitution was oppogeithdr earlier disparate courts which

together fought against them. The original coatlitd the Sharia courts with the business

" bid
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people and civil society were truly inclusive aratdthuge support from the Mogadishu

residentg!?

Thirdly, the anticipated benefits and risks of astdutional process in Somalia was also
a challenge to constitutional developmeftconstitution-building process offers huge
opportunities for reunion, for negotiating answeranain troublesome issues in a non-
violent set up, for agreeing on the modalitieseaferalism suitable to a broken state, for a
figurative break with the history, for setting up anvironment of hope and rebirth, and
for the building of a legal and stable stafus, any constitutional process in Somalia
was supposed to run in a peaceful and inclusive s@myas to keep away from the
considerable risks of constitutional breakdown ahdhcreasing clashes in the country.
Thus, the process was divisive since it was notjaakely participatory and its approach
was not agreed on. Also, the civic education cagwpadrought divisions since it
supported extremist views instead of encouragingeration and conciliation. Finally,
the political and security state of affairs in Sdmadlestabilized the constitutional

process*?

Fourthly, the ‘Jubbaland’ controversy has been @vagrg problem. There are several
guestions on this issue. Who has the legitimatiet tig establish a new federal state by
that name? Are the proponents taking an inclusp@aach and are employing the right
process? And who has the authority of oversiglittbbaland’ has all the dangerous

elements necessary to kick the stabilization plke & sand castle. It has the armed

12| ewis, I. M.. "Visible And Invisible Differenceghe Somali Paradox." Africa (Edinburgh University
Press) 74, no. 4: (2004) 489-515.
13 bid
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militias, clan-lords and foreign intrusions of comtipg interests. And it is, by far, the
most polarizing issue facing the nation today. M#gjoof those who advocate for the
establishment of ‘Jubbaland’ claim that they haas, the constitution permits, two
regions (Lower Jubba and Gedo) from pre-civil wagional structure to form a new
federal state. They insist that the process tlreited the apparent front runners was legal
and inclusive, and that it they had a clear manftatea IGAD. While this may appear a
fairly simple constitutional issue, unfortunatetetnew constitution is the epicentre of all

the legal, political, and moral confusions.

The constitution not only institutes and legali®s most discriminatory form of clannish
— the infamous 4.5 system — but also incentivizes-based Balkanization. It has
already grandfathered certain clan-based politieatities such as ‘Puntland’ and
‘Galmudug’ as federal states, and it grants theafopnd discretions to unilaterally go
into any deals with any foreign entity they wish @l explorations, mining of minerals,

etc.

iv) Challenges of Implementation

In Kenya and Somalia, the implementation of thesttution has faced a number of
challenges. The main challenges include interpogtatooperation among stakeholders
in constitutional implementation and security cbatjes under the emerging

constitutional dispensatidn?

114 Romanos, Amelia.. "Kenya closes in on its recoveFyavel Trade Gazette UK & Ireland no. (2013)
3052: 20
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To begin with is the problem of interpretation. $banclude presidential nominations;
one-third gender rule (already an issue being adéckin the Supreme Court as indicated
above); and the date of the next General Elecever{tually set at March 4, 2013 only

after litigation took place); and the Procedureconstitutional amendment.

The constitutional implementation process is a iafutor ensuring that first; the
Constitution is interpreted correctly, and assignedect meaning. And second, that the
correct constitutional meaning does not differ froomstitutional implementation by way
of legislative, policy, institutional and administive practices that establish
“constitutional practice.” This is especially sificant in light of the patent and latent
contradictions, ambiguities, overlaps and doctrinad structural difficulties in the
constitutional provisions, attributed primarily thee politically rather than the financially
(or legally) negotiated nature of these provisiom$éerpretation of any legal text, and
especially the Constitution, is based on the viéat twords, terms or phrases have
imprecise meaning and hence need to be definestpheted, construed and translated.

This is done with a view to discovering and impletey meaning.

The judiciary is the final authority in interpratat of the current constitution; 2010
Constitution as the process of implementation wsolOther important arms of
Government, like the Legislature and the Executieek guidance from the judiciary
whenever a problem of interpretation arises. Theesapplies to all public bodies,
authorities, commissions, and institutions, amotigeis. A problem is said to occur

when these organs, bodies, institutions, arms ee@wmnent, and commissions choose to
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interpret the constitution in their own way withasgeking the guidance of court. This
specifically applies to potentially controversiatarpretations that these organs or bodies
make and which adversely affect other organs. TH® Zonstitution has faced a number
of interpretation challenges. These include pregide nominations; one-third gender
rule; and the date of the next General Electiord #re Procedure on constitutional

amendment.

Another problem is lack of cooperation among stakddrs in constitutional
implementationin the past two years, Kenya has withessed someeeeq cooperation
but also wrangles and limited collaboration amoeg knplementation institutions. For
instance, in the first year, there were continued persistent wrangles between CIC and
the office of the Attorney-General. These reducemhewvhat in the second year. CIC
routinely accused the A-G’s chambers (and the AsfAhordinate delays in publication
of bills and their presentation to the Cabinet drarliament. CIC Chair, Charles
Nyachae, was quoted complaining of the allegedydelsy the A-G’s chambers in the
presentation of the Bills. He stated:

“The continued delay is obviously prejudicial toethmplementation process, and
jeopardizes consequential imperatives such as les$tadent of the Commission and
preparation for the General Election.” 154. Furtl@IC blamed the A-G for allegedly
forwarding two Bills to the Cabinet for review aagproval without consultations. The
Commission proceeded to file a case in court tp §tarliament from debating the two

Bills, namely the National Government Loans GuaranBill, and the Contingencies
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Fund and County Funds Emergency Bill.155 Parliamesd already discussed and

passed the Bills, and the matter stayed that way.

Furthermore, majority of the MPs are not familiathwsome Constitutional issues
thereby misinterpreting various clauses due tongmce or for their political interests.
Inter-party wrangles between the Orange Demockéticement (ODM) and the Party of
National Unity (PNU) resulted in the disbandmenttbé Justice and Legal Affairs
Committee also delayed the enactment of some b8lsvell as the engagement of
Supreme Court Judges. The wrangles between ClQParlchment, and Parliament and
the Government Printer continued into the seconar y8012).There have also been
wrangles between CIC and the administrative bumaaycespecially the Office of the
Head of Public Service and Treasury; among oth8tgeh wrangles pose a serious

challenge to constitution implementation.

Thirdly, the state has been faced with numerouarggachallenges. Elections remain a
main trigger of violence and insecurity, and sdguorces (regular police, administrative
police, military) play a key role in electoral pesses. Beginning from 2007 General
Elections, the discussion continues on how to pi®vand organize security during
electoral processes, and how to make sure thainttedvement of the security forces

does allow for free and fair elections.

Repeatedly, section 5 of the National Intellige®egvice Act provides that the National

Intelligence Service (NIS) shall be responsible $mcurity intelligence and counter
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intelligence to enhance national security. It sk&d with an array of duties. Those that
relate directly to security during elections incudetecting and identifying any threat or
potential threat to national security; advising #resident and the Government of any
threat or potential threat to national securityg(epolitical or ethnic violence) and

safeguarding and promoting national security, mafianterests, sovereignty and the
economic wellbeing of the Republic and its citizesmishin and outside Kenya. If it

performs the foregoing duties well, NIS will effaely ensure that there is peace and

security during elections?

However, Kenya has faced and is continuing to fateal security challenges, most of
which seem related to the March 4, 2013 Generatltieles. These include security
problems in the Tana Delta, Kisumu, the Coast RedMRC), Baragoi Valley, and

Nairobi (the grenade attacks). These security ssa@ be attributed to the improper

implementation of the Kenyan constitution.

Somalia on the other hand, faces a different amadg¢jan of challenges. Some of these
challenges may be ameliorated by an extended pefi@ivic education and dialogue.
The present administration has an interim congituat hand but lacks implementation
instruments. In addition, the constitution is noimplete and has not been publically
approved. As a result, the whole constitution ipased to different and contradictory
interpretations which get corrupted by regimes ttmhot support vital provisions in the

present constitution. With no clear constitutiomaplementation program and guiding

15 Tekle, Tesfa-Alem.. "Ethiopia, Kenya leaders vaveombat threats to regional security.” Sudan
Tribune, November 23. (2012).
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principles, there is a possible deadlock betweencdntre (Mogadishu) and the regions
(federal states). For example, according to Sedionf Article 1 of the new provisional
constitution adopted on August 1, 2012, Somalideined as a federal, sovereign, and
democratic republic founded on inclusive repredentaof the people, a multiparty

system advised by social justice towards the cgimtlifferent regions.

Furthermore, Section 6 of Article 49, whose origjiméent was to mediate between the
interests of the centre vs. the periphery registages that based on a voluntary decision,
two or more regions may merge to form a Federal BEmState. Since such issues have
not been carefully dealt with, Mogadishu has endpdbeing the loser and may lack
much significance to the affairs of the regionales$. Hence, the present government in
particular has wasted its four years in power danoghing but argue on procedural
matters in lieu of rebuilding of the country’s igtions. As a result, the issue of whether
Western governance structures will ever be implg¢aterefficiently in Somalia or
whether it will be essential to seek endogenoustienls constantly emerges which is the

case in any democratization process supportedebgltibal community.

Secondly, Somaliland poses another challenge tewdoly consensus on a vision for the
future of the country. Even though Somaliland masffect been running separately from
1991, a good number of people in Somalia do naegnth Somaliland’s declaration of
independence and regard it as part of what shaddrbe the united state of Somalia. In
2006 demarches to the Somaliland regime seekintake part in the constitutional

process were rejected, and the practice of inctudirembers of Somaliland tribes in
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Somali institutions did not change the certaintgttthose in authority in Somaliland
presently reject union. Even if some of these amtsthallenges in the implementation
may be revolutionized by an extensive period ofligpubducation and discourse, it
remains doubtful whether efforts to transfer repnéations, lessons and institutional

systems from other stable and developed societi8s®malia will ever be do well.

Owing to the fact that there is feeble, mistrudtadhal legal and judicial system and the
lack of bureaucratic ability, the chances for inmpdating a constitution in Somalia are
very minimal. In addition the informal traditionalystems competes with any new

institutions or regulations assumed in the consbitu

V) Measures

The Kenyan government established the Commissiontife Implementation of the
Constitution (CIC); under section 5 of the Sixthh&dule to the Constitution and the
Commission for the Implementation of the ConstantAct, 2010. The functions of CIC
are monitoring, facilitating, coordinating and osegeing the implementation of the
Constitution. It has the duty of reporting quaned the President, the Parliamentary, and
Select Committee for the Implementation of the Gitutson and to the People of Kenya.
Other key implementation institutions include, tfirBarliament that is vital in enacting
legislation. Second, the relevant executive agsn@specially ministries or departments)
that provides the policy framework. And third, tpbeesidency that assents to Bills.
Fourth, the Kenya Law Reform Commission (KLRC) hale in proposing legislation

and drafting some of them. Fifth, relevant minedrior departments also propose
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legislation to be enacted, policies to be reviewedreformed as well as providing
consultative forums. Seventh, the office of theoAtiey-General (in the structural and
administrative context of the State Law Office) |mles Bills, presents proposed
legislation to the Cabinet for discussion and apakcand forwards the legislation to the

Government Printer, among other functions.

In dealing with interpretation challenge, other goment arms, public bodies,
authorities and commissions are required to seakague from the court whenever an
interpretation crisis arise. This would be commaspeeially when any of these
government institutions decide to interpret thestation in their own individual way
without seeking the direction of courts. This iedecreates a controversy where an

institution implements a clause which unfavouradffects other organs.

The Judiciary should play in constitutional impleraion and in promoting

constitutionalism and the rule of law in Kenya.sEirthe Judiciary should interpret the
Constitution faithfully considering its text (ortfer), structure and history, practice or
tradition. Thus the Judiciary is expected, whileerpreting the Constitution, to ensure
that its supremacy is not compromised and furtbeddclare void any legislation or

conduct that is inconsistent with the Constitution.

Second, the Judiciary can play a major role in enmntation and promote

constitutionalism by enforcing the Constitution Q0through decisions or orders where
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there has been blatant disregard or neglect inr@nfp the Constitution, and more

importantly, in enforcing the Bill of Rights.

Third, the Judiciary can be instrumental in promgticonstitutionalism through
constitutional implementation, which overlaps witlterpretation. Can the Judiciary
move suo moto where the other organs of Government have failearernntransigent or
recalcitrant? What is the import of a declaratorgen under Article 261(5)-(7)? Can the
Judiciary order institutions like Parliament to pas important implementation Bill if

Parliament fails or refuses to do so?

Fourth, the Judiciary can play a major role in lienpentation through a judicious
interpretation, construction or translation of tb&t, structure and history in the context
of the social, economic, technological, culturalpofitical question before it. There are
constitutional issues that will be brought befdre tourts that are not just rule-based but
are largely social or political. For example, theedident’'s nomination of the Chief
Justice, Attorney-General, Director of Public Pmg®ns and Controller of Budget were
largely a political issue. Justices Daniel Musiagal Mohammed lbrahim ruled that the
nominations were unconstitutional for want of compte with the gender rule and
consultation in the political branch (between th® tPrincipals in the Grand Coalition

Government).

Independent institutions are also created to oeetise implementation process. Article

248 of the 2010 Constitution establishes nine casions and independent offices.
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These include the Kenya National Human Rights armpiality Commission, the
Independent Electoral and Boundaries Commissior, @ommission for Revenue
Allocation, the Parliamentary Service Commissitie, dudicial Service Commission, and
the Public Service Commission. These commissioifisrdrom commissions in the 1969
Constitution because they have an express prov@mitiming their independence from
other arms of Government and they are textuallythgalgh not practically),

administratively and financially delinked from thgecutive.

For instance, in Kenya, land reform which remairseaous, unresolved issue within its
politics. Article 60 of the constitution containeven major provisions which aim to
secure land rights and ensure equitable acces®a@oidgical maintenance of land, an
important consideration, given the rapid growttKehyan cities. The constitution creates
a new category of community land which includesustr land’: land governed on
customary terms during independence. The law bestoantrol of these areas on
traditional communities, which means that issuks land disputes, for example over
grazing rights, can be resolved at the communiglleCommunity control holds many
benefits because remedies available at nationakf@owent level are often limited and
difficult to access. The size of land holdings eégulated by the independent national
Land Commission, which does not interfere with erattof individual property rights.
Colonial and historic land injustices are not follsnalealt with, so groups like the

Maasai will not receive any redress.
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Again, on gender equality in Kenya, the constituttontains extensive gender provisions
designed to equalize men and women'’s status. Kisngaignatory to the Convention on
the Elimination of All Forms of Discrimination aget Women (CEDAW), adopted in
1979 by the UN General Assembly, and spearheadedN#irobi Forward-Looking
Strategies for Women initiative in 1985. As parttie 2000 National Gender Policy, a
National Commission on Gender and Development wected through an Act of

Parliament in 2003.

The constitution expands the country’s existing sotment to gender equality. It

protects gender equality in land ownership withvgions that counter customary-law
restrictions on women’s land ownership. Only 4%cafrent land owners are women.
The constitution also guarantees representatiowéonen by reserving seats for them in
the Senate and the National Assembly. Article 27 €guires the State to implement the
principle that not more than two-thirds of the memsbof elective or appointive bodies

shall be of the same gender.

The question of participation and representatios p@ven to be a complex issue in
constitutional implementation. Some of the key esstelate to gender, ethnicity, youth
and persons with disability. There are also intsressich as the civil society and the
private sector. The High Court has adjudicated lo@ gender dimension. And the
presidency, premiership, National Cohesion andghatéon Commission (NCIC), and
others have addressed the ethnic issue from diffeperspectives and with varied

consequences.
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Some of the issues regarding the role of the Jaigian constitutional implementation

include the vetting of judges and magistrates;etablishment and operationalisation of
the divisions of the High Court; and the operatlizadion of the administrative

bureaucracy in the Judiciary — at all the levelem& may be symbolic but equally
important like the dress code. By end 2011, theefChiistice communicated a change in
judicial dress code and address through a CirdNtar CJ90. The alteration was the
product of a consensus at a Judges Colloquium atemded by the Judicial Service
Commission (JSC). One of the changes that were meadethat wigs were discarded
with immediate effect. Those who had them wererutséd to either keep them as
souvenirs or hand them over to the Chief Registrahead gear of any type will be worn

except by the Kadhis.

Somalia has, on the other hand, tried to countsetlthallenges. In 2012 Somalia made
major strides to stabilize the country by succdistatifying a constitution. In 2012,
Somalia successfully ratified a Constitution aftevo decades without a central
government. The newly ratified constitution hasated a framework for popular
elections for parliament® Zakat Foundation of America cemented their efféotsthe
long-term development of Somalia through an offeeated in Mogadishu which will
carry out development and vocational training paogs, especially in Southern Somalia.
The federal government is mandated to create a reecure, safer and accountable
Somalia that: is able to maintain peace withinbitsders and with its neighbours; is

increasingly capable of restoring and maintainimgmal security; protects its civilians,

1% 5eal, Andrew, and Rob Bailey.. "The 2011 FaminSomalia: lessons learnt from a failed
response?."Conflict & Health 7, no. 1: (2013) 1-11.
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with special attention to securing the rights ofnwem, youth and children; increases
equitable access to justice; contributes to the ofilaw; applies human rights standards;
adheres to international humanitarian law; and Ila@sountable and financially

sustainable security institutions. Civilian leadership and democratic oversight of th
security sector are foundational principles engttim the Somali Constitution and are

pivotal in the delivery of this strategic objective

There is an enduring requirement to properly pguieand sustain the Somali security
institutions to enable them to deliver effectivewsg@y alongside AMISOM and other
partners. Immediate action in this regard is a d@mrdsine qua non to sustain the current
progress on security and needs to be developeaholem with their ability to exercise
effective command and control and the developmépbbce capacity. The Ministry of
Defence is responsible for the Armed Forces; theidihy of Interior is responsible for
both the Somali Police and the National Intellige@nd Security Agency; the Ministry
of Justice is responsible for the Custodial CoAdkthese institutions are responsible for
the delivery of security in line with the policisgt out by their ministries, including a
zero tolerance on gender-based violence, partigusaxual violence and exploitation,
and other forms of abuse. The immediate requiresnémtachieve this have been
identified and cost determined. Finally, there iseed for legislation and institutional

frameworks for accountability and oversight to beiewed and updated.

The peace agreement took the form of a transiti@oalstitution — the Transitional

Federal Charter of the Somali Republic. The Chaprevided for the creation of a

17 The Federal Republic of Somalia.

110



Federal Constitutional Committee (FCC), the membénrshich were to be proposed by
the Council of Ministers and approved by the pankat. The first step therefore was to
create this commission. An early list did not haws women on it, but in response to
advice about the importance of having a represgat@ommission; two women were
included in the list sent for parliamentary apptovEhis particularly countered the

representation problem.

4.3 Conclusion

From the discussion, it is evidence that the conoégonstitution development is more

complex than the process of constitution making@l@lthough the two are inseparable.
Constitution development extends over time and ilenttate as well as non-state
organizations. Furthermore, it is evidence that tmrafsthe constitution development

processes in Africa were related to coup d'étiats dlear that a constitution can never be
expected to be the universal remedy for all paitissues. In Kenya and Somalia, the
implementation of the constitution seem to expe&gea number of challenges with the
main challenges being interpretation, cooperatiooray stakeholders in constitutional

implementation and security challenges under thergimg constitutional dispensation
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CHAPTER FIVE

CONCLUSION
5.1 Summary
The main purpose of this study was to addressdheept of Constitutionalism in Africa.
This was done by comparing and contrasting the titaisn development process in
Kenya and Somalia between year 2004 and year 2002study was to accomplish this
through: studying the constitutional developmermicpsses that were applied throughout
the years in Somalia as well as Kenya, analyzimgdiverse challenges that faced the
constitutional development processes in the twontr@s and cross-examining the

challenges that faced the constitution implememrabrocess in both Kenya and Somalia.

This study used a descriptive research design. taitget population consisted of the
Kenyan people as well as Somali people living ingsldishu, those in the country and
Somalia refugees being hosted in Kenya at Daadalell as the staff working with

NGO'’s and peace keeping agents involved in congtitumplementation in Somalia.

The study was restricted to the Nairobi and soutlentral part of the Somali republic
and only covered the debates and discourses cauhicthe constitutionalism in periods
before and during colonialism from 1960 to 2012asdo narrow the extent of the study.
The study made use of primary data sources. Prirdatg was obtained by use of
interview schedules and key informant interviewdgsi. Interview schedules were used
on Kenyans and the Somali people in Mogadishu,ethoswithin Kenya especially in

Eastleigh and Somalia refugees being hosted in &ettyDaadab Refugee Camp. The

key informants in this study were the key governtredficials and NGO's staff that were
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involved in constitution development and impleméntain both Kenya and Somalia. On
the other hand, the secondary information was nétafrom a collection and assessment
of published and unpublished sources, periodigalsnals and academic papers that was

then taken through comprehensive and critical erati@n.

The study found that faced with an amalgamationclodllenges which affects its
development and implementation. Challenges thaeaturing development as seen in
both Somalia and Kenya include conflict. This entesdrom an array of contentious
issues range between structural, political, econpsucial and cultural interests. Somalia
has by large affected by civil wars since 1988 wiml Kenya Post Election Violence has
played a major role in this. Furthermore, emergeariae new political Islamic movement
in Somalia was also a challenge to constitutiomaletbpment as her major population
comprises the Muslims although most of them haaditionally practiced a moderate

figure of Sunni Islam.

Furthermore, according to the study, Shari'a lawswamong the legal structures
historically that Somali Muslims depended on, lhuvas combined with traditional law

established by clan elders. Other challenges irduble anticipated benefits and risks of
a constitutional process and political and secusigte of affairs. On the other hand,
Kenya’'s constitution development challenges inatudiee lack of consensus in the
country due to the failure to agree on a constitai framework which was in the past
have been very hard and slow to realize and lackexjert assistance towards

constitutional development.
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Upon successful development, there seems to be roumehallenges that face its
implementation. In Kenya they include interpretafioooperation among stakeholders in
constitutional implementation and security challehgnder the emerging constitutional
dispensation. In Somalia, lack of consensus orsiarvifor the future of the country and
lack of implementation instruments from interim gavment has contributed to the

difficulty in the constitution development process.

However, this process is overseen by governmenateueorgans. In Kenya, the
Constitution implementation committee (CIC) is ded with this mandate. In Somalia
the Independent Constitutional Review and Implegm Commission (ICRIC) is

responsible for constitution matters.

5.2 Key Findings

The critical analysis as done on constitutionalism Africa demonstrated that
constitutionalism require, adherence to the ruldawef, protection of human rights and
imposing limits on powers of the incumbent governtndt is the blueprint for any
system of government where powers and respongbildre delegated among a defined

set of bodies or organs and limitations are impimethese organs.

It is evident from the study that constitutionaligs an on-going process that is subject to
alterations by the generation that engages it. Mewehese alterations are done in a
structured way where all the affected parties ayesclted having one body taking

control over the process. Somalia’s first consttutwas developed in 2006 as a
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transition constitution while the Kenya'’s has beemended severally since independence
till today’s 2010 constitution. Since 2006, the coissioners in Somalia have attempted
to continue with preparations, but with the TFGtba verge of collapse there was little
impetus to run a complex constitutional processuch an unstable environment. With a
new government in place since January 2009 theseb®maan opportunity to re-launch
the process, but it will depend on whether the tguis stable enough to conduct of a

participatory constitution building process.

The study found that Kenya'’s history portrays fitgtconstitution was so fundamentally
and radically altered since 1964, it became knowrthe 1964 Constitution. Through
extensive parliamentary amendments, it transforthedcountry into a republic with a
presidential system of government. The 1964 Caigiit spawned years of political
crises one after the other resulting in a splitegécutive powers between opposition
Prime Minister Raila Odinga and President Mwai Kilthat finally led to an overhaul of
the constitution in several amendments leadingoughé 2010 Kenya Constitution. As a
process, it is faced with an amalgamation of chagls which affects its development and

implementation.

The study found that, based on the analysis doaetdbe subject in Somalia and Kenya,
it is clearly evident constitutionalism is by larglected by conflict. This emanates from
an array of contentious issues range between stalcpolitical, economic, social and
cultural interests. Since the reintroduction of tpalrty politics in 1991, the political

landscape in Kenya has been characterized by moédeof tribal- and clan-based
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disturbances with political undertones. In the @e&rieading up to the first multiparty
elections in 1992, some areas of the country flaggdhn tribal conflict that was geared

towards influencing voting patterns in the elecsion

It is evidence from the study that Kenya was mgjaffected by Post Election Violence
which was fuelled by tribal clashes with a majomoern on land ownership and
distribution of resources. Somalia state on themkiand collapsed in 1990 after twenty
years of oppressive dictatorship that started imoker 1969 after a brief democratic
system exercise. After the downfall of the militaggime in 1990, the opposition forces
were disturbingly unprepared for the maintenanckwfand order and have completely
failed to restore state institutions. In the mayhdrat followed, each faction in the
opposition forces unilaterally claimed victory ouvie regime, causing the country to

descend into a civil war.

The study found that Somalia has all through exmeed civil war from 1988 with
extreme levels of hostility, inter-clan clasheshaal struggles for power and constant
minor aggressive clashes over resources. Accotdirtige study, this was aggravated by
lack of transparency on the role that traditiorldées in the state governance of the state.
Furthermore, emergence of a new political Islamicvement in Somalia was also a
challenge to constitutional development as her magpulation comprises the Muslims
although most of them have traditionally practi@ednoderate figure of Sunni Islam.
Consequently, Shari'a law was among the legal ®iras historically that Somali

Muslims depended on, but it was combined with tradal law established by clan
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elders. For this reason, the U.S. attempt to enturee was a development of the
constitution was opposed by the earlier disparatets which came together and fought

against them.

Also, the study found out that other challengesuithed the anticipated benefits and risks
of a constitutional process and political and siégstate of affairs. Constitution-building
process offers huge opportunities for reunion, fagotiating answers to main
troublesome issues in a non-violent set up, foe@igg on the modalities of federalism
suitable to a broken state, for a figurative bredih the history, for setting up an

environment of hope and rebirth, and for the buaddof a legal and stable state.

Thus, as found by the study, any constitutionatess in Somalia was supposed to run in
a peaceful and inclusive way so as to keep awamn fthe considerable risks of
constitutional breakdown and of increasing clashdble country. Thus, the process was
divisive since it was not adequately participatand its approach was not agreed on.
Kenya’s constitution development challenges inatlidee lack of consensus in the
country due to the failure to agree on a constinai framework which was in the past
have been very hard and slow to realize. Consigehe 1950s model illustrated by the
British regime for future constitutional buildinghveh clearly described the success of
consensus as a vital factor in the process, theetaeyg of State for the Colonies James
Griffiths indicated that any resolution concerniignya's future constitutions would be
strong if founded on agreement among the Kenya&islrgroups leaders. During the first

Lancaster House constitutional convention in Londoearly 1960, hopes of an agreed
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constitutional accord quickly disappeared. The rindeial negotiation produced no

results.

As found by the study, another challenge was latkexpert assistance towards
constitutional development. Lack of achievementonstitutional agreements during the
pre-independence period also contributed to thieiréaiof foreign experts to take the
process to any kind of accord. For instance, thestimitional advisers in the process of
consensus building at the Lancaster House convemmiaf 1960 and 1962 were not
helpful. This principle was rejected by KANU leaslethus setting the stage for a long
and controversial struggle over the future shapthefindependence constitution at the
second Lancaster House conference in early 19GRdfunore Kenya‘s political elite

failed to agree on some issues as they were taitie ghe constitution.

The study also found that constitution developmentnot complete without its
implementation. Implementation challenges in Keimgude interpretation, cooperation
among stakeholders in constitutional implementatod security challenges under the
emerging constitutional dispensation. Interpretaidd any legal text, and especially the
Constitution, is based on the view that words, seonphrases have imprecise meaning
and hence need to be defined, interpreted, comstind translated. This is done with a
view to discovering and implementing meaning. Sdbgnmost of the MPs are not
conversant with the many issues in the Constitudioth are misinterpreting some clauses,
either through ignorance or deliberately to setwartpolitical and related partisan or

sectarian interests. There have also been wrahgtegeen CIC and the administrative
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bureaucracy especially the Office of the Head dblieuService and Treasury; among

others. Such wrangles pose a serious challenganiitution implementation.

The study also found that the implementation chgks in Somalia include lack of
consensus on a vision for the future of the couriien though Somaliland has in effect
been running separately from 1991, a good numbgreople in Somalia do not agree
with Somaliland’s declaration of independence aedard it as part of what should
become the united state of Somalia. Secondly, tegept administration has an interim
constitution at hand but lacks implementation umstents. The constitution is not
complete and has not been publically approved. Assalt, the whole constitution is
exposed to different and contradictory interpretagiwhich get corrupted by regimes that
do not support vital provisions in the present tituison. With no clear constitutional
implementation program and guiding principles, ¢hisra possible deadlock between the

centre (Mogadishu) and the regions (federal states)

The study revealed that the development and impiéatien of a constitution is
administered by certain government created orgdns.Kenya, the Constitution
implementation committee (CIC) is charged with ttmandate. The functions of CIC are
monitoring, facilitating, coordinating and oversegi the implementation of the
Constitution. It has the duty of reporting quaned the President, the Parliamentary, and
Select Committee for the Implementation of the Gitutson and to the People of Kenya.
Other key implementation institutions include, tfirBarliament that is vital in enacting

legislation. Second, the relevant executive agsn@specially ministries or departments)
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that provides the policy framework. And third, tpbeesidency that assents to Bills.
Fourth, the Kenya Law Reform Commission (KLRC) lhasle in proposing legislation

and drafting some of them. Fifth, relevant minedrior departments also propose
legislation to be enacted, policies to be reviewedreformed as well as providing

consultative forums. Seventh, the office of theoAiey-General (in the structural and
administrative context of the State Law Office) |mles Bills, presents proposed
legislation to the Cabinet for discussion and apakcand forwards the legislation to the

Government Printer, among other functions.

The study also found that in Somalia the Indepenhd@onstitutional Review and
Implementation Commission (ICRIC) is responsible donstitution matters. As a body
of legal/technical experts it focuses on legal tingf of proposed constitutional
amendments under the political supervision and angd of the parliamentary
Provisional Constitution Review and Implementatiomersight Committee (Oversight
Committee). Nonetheless, constitutionalism is ac@ss that requires human resource,

cooperation and expertise for its success.

5.3 Recommendations

Constitutionalism processes require both the gowent and its people to be in harmony.
Laying out structures of governance without resgechuman rights has been seen in
many African countries as the delaying factorsangtitution implementation. All bodies
of the government should be consulted whenever songethat requires amendment of

the rule of law is of essence. The public shousw de involved in such an exercise like
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referendum whenever a major section or clause Wwaitld seek public opinion is

encountered. Time is very material in this procaisd therefore should be provided in
adequacy. Though certain clauses and section arerajein areas of their application,
experts in the judiciary and other established é&®ahould be called for in order to have

informed interpretation.

It is clear from the discussion that failure toahxe all interested parties in constitution
development resulted to the opposition to the mecBurther study should be done on
the failures by the public and the government asolevhin development and
implementation by the government so that when #mesis addressed, the process can

be smooth.
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