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ABSTRACT

The use of public statements during Kenyan elestionforeign governments and their
diplomatic missions has been growing in Kenyan.,eestly since the 2003 General
Elections. However, this became even more evidetibowing the 2007/2008 post
election violence and the run-up to the 2013 Gérgeztions. Indeed, public diplomacy
has been used by foreign missions in Kenya andhiticplar foreign missions affiliated
to the West to influence Kenya's domestic politieglenda in the run-up and after
General Elections. Matters traditionally thought be internal such as elections, are
increasingly becoming concerns of the internatioc@nmunity. Especially as many
states are members of the United Nations or hayeediand ratified international treaties
that bind them to international obligations. Thecdme even more evident in the run-up
to the 2013 General Elections, as a major Kenyasiéential and Deputy Presidential
candidate faced trial at the International CrimiGalurt. Some state parties to the Rome
Statute with Foreign Missions in the country usedblle Diplomacy, especially public
statements to urge the Government of Kenya andp#ople of Kenya to respect its
international obligations to the Court as a stateypto the Rome Statute. The study set to
explore the implication of public statements in Karby western states in particular, the
USA, European Union and other like minded partnens the country’s electoral
processes. The researcher wanted to understandhevhmiblic statements by western
foreign missions influenced the Kenyan Electionthvain emphasis on the 2013 General
Elections but looking in detail at the period 2QJt3. The study was carried out in
Mathare Slum area A4 and AC which experienced wizdefollowing the 2007 General
Elections. The study revealed that public statdmbg foreign governments and their
diplomatic missions do influence domestic politieglendas however at different levels.
At the grassroots the public statements may nog lagvstrong an impact as they do at the
national level.



CHAPTER ONE
PUBLIC STATEMENTS IN KENYAN ELECTIONS

1.1Background of the Study

In the media, both print and electronic as welltless emerging social media, a
public statement is a written or recorded commuimoadirected at journalists or
members of the public at a meeting, conventionatly for the purpose of announcing
something ostensibly newsworthyHowever, in the past decade the internet has
significantly influenced the mode that statememésdistributed. Indeed diplomats today
are embracing the use of social media such as Jawgter and Face book. In Kenya, the
British High Commissioner Christian Turner, is afiplomat who has embraced the use
of Social Medid Goldstein and Pevehoddeave argued that Foreign Policy Makers
operate not in a political vacuum but in the conhtefxpolitical debates in their society.
Both further argued that societal pressures infteelRoreign Policy, although these are
aggregated and made more effective through differleannels in different societies. The
run up to, and following, the March 4 2013 Genétiglctions in Kenya witnessed public
statements concerning the elections and thoseedlentide by foreign diplomats from
‘western countries’ in particular members of thedpean Union and Northern American
countries including the United States of America.

The public statements provide journalists and eaiddhe wider media fraternity

including bloggers with an information subsidy @ining the basics needed to develop a

Tom K (2007).Public Relations Online: Lasting Concepts for ChimggMedia Thousand Oaks: Sage
Publications

%ibid (2007)

®British High Commissioner to Kenya twitter handtépl://www.gov.uk/government/world/kenya

* Goldstein, J. & Pevehouse V. (201hternational relations(9" Ed.). Pace House Longman- New York.

Pp 54



news story. Public statements may also include press relghs¢sinnounce a range of
news items, such as scheduled events, visits an ep&ions. Indeed, press releases
provide an official announcement or account of wastory that is specially prepared
and issued to newspapers and other news mediador to make known to the public
and in my opinion also feed into public statemeiiise end use of public statements
especially by politicians is to influence the aitis of a country to buy in to their beliefs
or policy for their country or constituency.

In recent times, just as in Kenya in the run-upthte 2013 General Elections,
public statements have been issued by the intematcommunity and individual states
regarding elections around the World. Indeed, enattraditionally thought to be internal
such as elections, are increasingly becoming cascef the international community.
Especially as many states are members of the UNigidns or have signed and ratified
international treaties that bind them to internagioobligations. For instance, during
elections, the international community participaeobservers in an effort to ensure that
cases of electoral fraud are reported. In additi@se observers will also report on any
possible signs that ethnic conflicts may lead toogide’

Most prominent statements are usually from sta@i@ssidered as Great and
Middle Powers such as the North American Countoiethe United States of America
and Canada, European countries such as the Unitegdém, Germany, France and

some of the Scandinavian countries and in Asian&h(in this paper | will use the term

® Lee M (2013). Yahoo News]S refuses to accept Venezuela election result

®Modern Ghana (201%hanaians in UK Protest Ghana Elections 2012 Result
http://www.modernghana.com/news/457913/1/ghanaianus-protest-ghana-elections-2012 resul.html

’ Goldstein, J. & Pevehouse V. (201Mternational relations(9" Ed.). Pace House Longman- New York.
Pp 54



‘Western Nations’ to mean countries of the globaltN which will include EU member
states and North American countries- U.S and Cgnada

For instance, on 14 April 2013, a presidentiakigt® was held in Venezuela
following the death of President Hugo Ch&veZoters gave Nicolas Maduro, who had
assumed the role of acting president since Chawkssh a narrow victory over his
opponent Henrique Capriles Radonski, who was adoi@overnor. Capriles had run in
the previous election less than a year beforendpsd Chavez by an 11-point margin.
This time the margin of victory was much smallegifiy 1.5 percent), and thus became
the closest Presidential Election in Venezuelaesithe 1968 electidn As a result, the
U.S issued public statements warning that they ool recognize the results. The U.S
State Department said that a full recount of thee\end an investigation into alleged
irregularities were needed, given the close tdit almost evenly divided the country.
Indeed, the U.S. had called for a full recount bef@sults were certified but the election
commission went ahead with certification withoueoifihis created confusion around the
country with violent protests witnessed on theets®f Venezuefd

On another account, in West Africa, following Ghan December 2012
presidential elections, Western States including thS and the E.U released public
statement that endorsed Ghanaian President JohmabraMahama as well as the
conduct of the elections amidst an outcry from @pgosition led by Mr. Nana Akufo

Addo. Indeed, in April 2013, a pressure group ia thK known as the ‘Concerned

*Throup, David W. 2003a. “The Kenya General Electibecember 27, 2002.” CSIS:Africa Notes, No.
14.Washington:Center for Strategic and Internati@tadies.

*Bratton, Michael, and Nicolas van de Walle. 20m8mocratic Experiments in Africa: Regime Transision
in Comparative Perspectivélew York: Cambridge University Press.

®Linz, Juan J., and Alfred Stepan. 20P2oblems of Democratic Transition and ConsolidatiSouthern
Europe, South America, and Post-Communist EurBpétimore: Johns Hopkins University Press.
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Ghanaians Against Electoral Fraud Pressure Groumw tad reservations against the
Electoral Commission in Ghana planned a demongtrati London to protest what they
termed as ‘subversion and rigging of the vote’ dgrihe General ElectiohisAccording

to the group evidence suggested over 1.6 milliaudulent votes were manipulated in
favor of Ghanian President John Dramani Mahamay ®wnths earlier, the UK, the U.S
and other states had issued public statements atnitefing the people of Ghana on
successful elections.

This is despite a petition being before the sugr@ourt of Ghana however the
petition has been subjected to numerous d&ajihe opposition in Ghana, the New
Patriotic Party as well as some of their supporterge been dismayed by the way they
have been treated perceiving the U.S and the séketh by other western nations with a
sense of betrayal. In December 2012, the U.S uBfexhaians to accept the results of the
country’s elections, even though the main oppasittballenger for president had not
conceded defetit The police under the command of Mahama's cloke kispector
General of Police, Mohammed Alhassan were allowedrtest, detain and prevent any
form of protest and demonstration in GhHndespite the statements of Mahama’s
endorsement by U.S and even the EU.

In East Africa, in the run up to the Kenyan gehelactions of March, 2013, there
was debate on whether or not to allow suspectadatial for crimes against humanity

during the 2007/2008 Post Election Violence at Ititernational Criminal Court to vie

“'National Democratic Institute. 2013. “Kenya 2013 dfions.” National Democratic Institute Election

Watch3(Feb 8).

12 Africa Review May 10 2013 “no end in sight for Glags Presidential election Petition”

¥Global Post : Ghana Election- US urges voters taepic results- December 10 2012
http://www.globalpost.com/dispatch/news/regionséafighana/121210/ghana-elections-us-urges-voters-

accept-results

1AP: Ghana Police Raid opposition office-December2022 http://bigstory.ap.org/article/ghana-police-
raid-opposition-office



for presidency or political office. The InternatanCriminal Court’s (ICC) charges
against Mr. Uhuru Kenyatta and his running mate lifil Ruto, certainly added
controversy’. The ICC charges did indeed influence electoraifigns and the general
pre-election situation in Kenya in a humber of imipot ways. Western Nations led by
the U.K, maintained through public statements thay will have only essential contacts
with both Mr. Kenyatta and Mr. Ruto should they wWinThe indictments and the
positions of EU were used as a campaigning weapothe hands of their political
opponents. Mr. Kenyatta and Mr. Ruto did not shyayadrom politicizing the charges
however, and chose to utilize them in their own gaign. Mr. Kenyatta, in an interview
with Al Jazeera News Network’accused Western Nations for meddling in Kenyan
affairs and, in a very skilful act of political mamvering, used the election almost as a
referendum on the IC&

YKivutha Kibwana, a former advisor in the Presidentffice, cautioned that
indeed the role of the ICC presented foreign gawemts and various international actors
with the delicate dilemma of having to balance tbspect for Kenyan sovereignty and
democracy with the uncomfortable prospects of havio deal with a president
internationally charged with crimes against humanifHe further observes that the
fragility of this balancing act was most clearlysplayed in February 2013 when the
United States (US) Assistant Secretary of State Afsican Affairs, Jonnie Carson,

cautioned Kenyans that “choices have consequencksgfly referring to the potential

BWarigi, Gitau. 2013. “The Ghost of 2013 FailurBaily Nation (Kenya)January 13.

®Citizen Television interview with UK High Commissier Christian Turner- February 6
http://www.youtube.com/watch?v=QTZIZGGKN5Y

Ypljazeera: Uhuru Kenyatta- Not a Banana Republowdry 23 2013http://www.aljazeera.com/
programmes/talktojazeera/2013/01/2013122845056867B.

“¥Warigi, Gitau. 2013. “The Ghost of 2013 FailurBaily Nation (Kenya)January 13.

YKibwana, Kivutha. 2013.“Tribal Politics Proven RigtDaily Nation (Kenya)January 8.

“%ibid. (2013).



impacts of the choice of president on the diplomedlations between the two countries.
Such statements reinforced an already tense dipiosituation and provided yet another
reminder of the high stakes at play
1.2 Statement of the Research Problem

Over the past two decades there has been debakaions around the World
with great and middle powers in some instancesgoagtused of taking sides and thus
influencing election outcomes. In May, 2005, Ethéms went to the polls where the
electoral board's final results showed that the Ridime Minister Meles Zenawi's ruling
Ethiopian Peoples' Revolutionary Democratic Framd allies won enough seats in the
547 member parliament to form the next governAfein contrast, the main opposition
parties, the Coalition for Unity and Democracy ahd United Ethiopian Democratic
Forces, alleged widespread fraud and threatenedontatke their seats when the new
parliament convened. The former U.S. president iaelnational elections observer
Jimmy Carter urged Ethiopia's opposition partiesatee their seats in parliament as he
gave qualified support for the country's disputegtteon. Disputes over the elections in
effect sparked street protests in July, 2005 inctvl¥6 people died when police opened
fire on demonstratofd #*Joel Barkan, a Political Professor at the Univgrsftlowa has
noted that there have always been abnormalitiegertions including in Kenya.

Kenya, once touted as the East African economarlifty” and “East African

power house”, has in the past five years spent noficts time replenishing itself after

*'Press Statement John Kerry Secretary of StateWgtshinDCMarch 9, 2013

#Barkan, Joel D. 2013. “New Forces Shaping Kenyaliti€o”CSIS: African Notes No. M/ashington:
Center for Strategic and International Studies.

#Barkan, Joel D. 2013. “New Forces Shaping Kenyaliti€o” CSIS: African Notes No. M/ashington:
Center for Strategic and International Studies.

#Human Rights Watch. 2013. “Playing with Fire: Weagdroliferation, Political Violence, and Human
Rights in Kenya.” New York: Human RightsWatch.



the political crisis that struck the country in Z0Andeed, before the electoral crisis
Kenya registered real Gross Domestic Product (Gi&Fjentage changes of 5.4 percent,
6.1 percent and 6.7 percent over the period 20046-28spectively. However, over 2007-

2008 — following the political crisis this rate pimeted to a rate of 3.9 percent.

Although Kenya’'s dependence on Foreign Aid hasibetatively small, and as
noted by the World Bank in 2011, only some 15 patrcé Kenya’'s public expenditures
was foreign-financed, donor countries have leveraged their financiappsut to
influence their position within Kenya politics.

For instance in 2012 the U.S Government througlDSprovided foreign aid
assistance of over USD 200 million in the areabsledlth, Education, Economic Growth,
Democracy and Governance and counter terréfis@anada through the Canadian
International Development Agency provided in 2021 -dpproximately $58.02 million in
support of development initiatives in Kenya, inéhgl $6.04 million to Canadian non-
governmental organizations (NGG%)In a 2011 interview the Head of the British
Government’s Department for International Developtma Nairobi, he noted that the
UK was spending about £70 million in 2010/11. Heoalnoted that the British
Government had in 2011/12 allocated £100 milliom,2012/13 £110m and in the
following two years £150m eacf.Although this are only examples of three western
nations aid contribution to the country, their itwement has indeed provided them with

some form of leverage to influence discussionsiwithe political scene in Kenya.

% Fengler Wolfgang -The World Bank: Three Myths Aboaid to Kenya-November 14 2011
http://blogs.worldbank.org/africacan/three-mythsatbaid-to-kenya

USAID Kenya Budget FY 2012 http://kenya.usaid.genet-usaid-kenya

#Canada- Kenya Relations- High Commission of Canadain Kenya
http://www.canadainternational.gc.ca/kenya/bildtendations_bilaterales/canada-kenya.aspx?menu_id=7
BCapital Fm: UK funding to Kenya could double by 201 June 17 2011
http://www.capitalfm.co.ke/eblog/2011/06/17/uk-fumg-to-kenya-could-double-by-2/
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Further the possible indictment of three promin&enyans (including Mr.
Kenyatta and Mr. Ruto currently President and Dgpresident of Kenya respectively)
at the ICC for possible crimes against humanityofing the 2007/2008 post election
violence continues to provoke discussions and eéetbait are not only relevant to Kenya
but also peace-building institutions and suppoméitte ICC, including member states of
the ICC, the United Nations as well as civil sogiahd human rights organizations. The
ICC has had unintended consequences on the Kemgetioras: public statements from
former UN Secretary General and Chief Mediatoroiwlhg the 2007/08 post election
violence, Kofi Annaf’, United States African envoy Johnnie Carstand some
European countrie¥against electing ICC suspects went unheeded asMiotienyatta
and Mr. Ruto’s popularity grew with every interviemt, judging from the popularity
polls conducted at that tirffe The duo managed to craft a narrative around tioér as
revolutionaries, defying ‘western imperialists’ wheeek to undermine Kenya's
sovereignty. On campaign trails, both Mr. Kenyattal Mr. Ruto asked voters to reject
the CORD coalition led by then Prime Minister, Raddinga accusing CORD of being
part of an imperialist agenda. They were able &yally flip public opinion through
public statements made at rallies against the tC€lit their ends and it worked.

Although it can be argued that Kenya is not yaaaon state, Kenyan citizens do
appreciate the country’s sovereignty as this stimyd out from sections of Kenyan

citizens following the public statements by Candfld, U.K and the US on the outcome

BBC World Service online edition: Koffi Annan urgé&enyans not to vote for indicted politicians-
December 4 2012

®Mathenge Oliver and Nzau Musau: US warns of ICCsegnences- The Star Newpaper- February 8
2013 pp1

#Mwere David and Ibrahim Oruko: Back off Kenya teli§) envoy- The Star Newspaper- February 12
2013 pp1

*kenye Sophie: Kenya elections: Uhuru Kenyatta $eRdila Odinga- BBC World Service online edition-
March 5 2013



of Kenyans elections when Kenyans voted for an I@dicted individual as president.
No study so far, to the best of the researcherswkedge has been conducted to critically
examine the public statements by U.S, U.K, EU aftitkrowestern nations on the
outcome of Kenyans elections. In light of this thex the need to empirically access and
analyse the phenomenon for political implicatiomgse public statements made prior to
the elections have had on Kenya.
1.3 Objectives of the Study
Main Objective
The main objective of this study is to investigdtee implication of public
statements by USA, European Union and other likdednpartners on the outcome of
Kenya’s March 4 2013 General elections.
Specific Objectives
The study was guided by the following specificemtives;
I. To assess the extent of influence foreign missioi&nya have on the outcome of
General elections
ii. To investigate how statements can be manipulatedably foreign missions and

politicians to influence the perception of Kenydtizens
1.4 Justification of the Study

Elections in Kenya tend to largely be driven bywvpo power by certain ethnic
groups to hold leadership or by individuals tha anwilling to relinquish power that
they have received by the virtue of the leaderslififhe country. In addition, in an ever
globalizing world, Kenya is continually finding @8 being asked to join the rest of the

international community in adopting values suclid@socracy, good governance, human



rights and rule of law without quite understandimgat these values mean or their long
term implications. On the other hand, through nomegnmental organizations and civil
society, the citizenry are continuously bombardeth wnformation in relation to these
values. Many a time successfully, and with a ripgffect of demands for accountability
from the state. This values, many encouraged byewesations has led to an ideological
struggle between state, politicians and citizelegding to the state as well as politicians
using media and other communication tools to trg arfiluence or counter information
provided by these NGOs, CSOs, diplomats or eveornmdtion that may have slipped
through the internet, which in Africa is a growingpde of communication, due to the
large number of mobile phones available.

Looking at Kenya and the 2013 General Electioms,use of public statements to
counter or influence the above mentioned valuessdanthe fore, particularly as this was
the first election following the post election \eake of 2007 that witnessed over 1,500
Kenyans die in violence following a disputed elestiand hundreds of thousands
displaced from their homes. Public statements wwe only used by the state and
politicians but also other actors such as foreigrhodhatic missions in Kenya and even
regional and international bodies such as the AN, ICC among others used public
statements as well as other communication tooisflieence or counter ideas. Indeed the
current ICC cases facing three prominent Kenyarssbdeen played more in the media
than in the court rooms at the Hague.

It is therefore the argument of this study tha&t tesearch findings will contribute
to a better understanding of how public statemeritsence Kenyan elections patterns

and perceptions of the citizenry and help policykerna in planning for future elections
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and interventions to counter negative discoursenduand after elections. This may
enable focused intervention strategies and alsodowate efforts aimed at facilitating
free, fair and transparent elections and enableudson on putting in place policy to
fundamentally regulate what can be said prior,rduand after an election and by who.
This study will therefore go a long way to breabk ticademic and policy gap existing
today in the link between public statements andipylerception in regards to various
democratic values and international obligations shgtes in Africa and in particular
Kenya and open the doors for future research makea. The findings of the study will
act as reference material for other future reseasch
1.5 Literature Review

The literature review in this study summarized thérmation from other
researchers who had carried out their researdheisame sphere. The study specifically
covers neorealism, concept of the harmony of istersn Kenya and the Kenya political
realism discussions.
1.5.1 Kenya Political Realism

Human nature, in which the laws of politics hatieit roots, has not changed
since the classical philosophies of China, Indiad &reece endeavoured to discover
these laws. Political realism considers a ratidoadign policy to be good foreign policy;
for only a rational foreign policy minimizes risksxd maximizes benefits and, hence,
complies both with the moral precept of prudencd #me political requirement of
succes¥. Hans Morgenthau has argued that political realisamts the photographic

picture of the political world to resemble as mashpossible its painted portrait. Aware

%3 Baylis J & Smith S. (2008)The globalization of world politicBaton Rouge: Louisiana State University
Press. —, 198BJoralism and Morality in Politics and Diplomagcianham, MD: Chenandi, India pg 36-
47.
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of the inevitable gap between good that is, ratiéor@ign policy and foreign policy as it
actually is, political realism maintains not onhat theory must focus upon the rational
elements of political reality, but also that foreigolicy ought to be rational in view of its
own moral and practical purpogés

Political realism refuses to identify the morapiaations of a particular nation
with the moral laws that govern the universe. Agligtinguishes between truth and
opinion, so it distinguishes between truth andatigl All nations are tempted-and few
have been able to resist the temptation for longitthe their own particular aspirations
and actions in the moral purposes of the univérsaccording to Morgenthau nations are
subject to the moral law is one thing, while totpnel to know with certainty what is
good and evil in the relations among nations isegainother. The difference, then,
between political realism and other schools of fidus real, and it is profound. As
political realist, Morgenthau asserts that one oaot subordinate these other standards
to those of politics. One of the challenges fackgnya includes the tendency of
manipulating ethnic identities for private intert@sWe can grasp the root causes of the
prevailing ethno-political competition, discriminat, and violence insofar. Problems
challenging Kenyan political life are numerous, asune of them are cultural in the
sense that they are related to cherished pradtdesited from indigenous cultures. It
could be argued that such problems do not onlyltrésum the imposition of European

colonial rule with its concomitant introduction bfestern values and institutions. Rather,

3 williams, Michael C. (ed.), 2007Realism Reconsidered: The Legacy of Hans Morgentinau
International RelationsOxford: Oxford University Press pg 78.

% Hans J. Morgenthau, Politics Among Nations: Theidile for Power and Peace, Fifth Edition, New
York: Alfred A. Knopf, 1978, pg. 113-125.

%®Hans J. MorgenthawRolitics among Nations: The Struggle for Power @ehce Fifth Edition, New
York: Alfred A. Knopf, 1978, pg. 113-125.
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some of the problems are related to the Kenyanoiigita grapple with Kenya's political
growth over the past half century, especially thallenge to integrate ethnic identities
into the structure of the nation-stite

In his main work on international relatiof&litics among Nations®Morgenthau
attacks the idealist position, which he describesSuopianism.” He characterizes this
position as encompassing faith in reason, configeinc progress, a sense of moral
rectitude, and a belief in an underlying harmonyntérests. According to the idealists,
such as Woodrow Wilson, war is an aberration incierse of normal life and the way to
prevent it is to educate people for peace, anditiol systems of collective security such
as the League of Nations or today's United Natidargenthau challenges idealism by
questioning its claim to moral universalism andidsa of the harmony of intereStsHe
declares that “morality can only be relative, noiversal and states that the doctrine of
the harmony of interests is invoked by privilegadups to justify and maintain their
dominant position of which may be the case with yéeand the ICC an issue politicized
by the Western powers as the ICC is viewed as & @oth a western agenda by many
African Heads of State.

Morgenthat® uses the concept of the relativity of thought, ckhhe traces to
Marx and other modern theorists, to show that stedglby which policies are judged are
the products of circumstances and interests. Higalddea is that the interests of a given

party always determine what this party regards asahprinciples, and hence, these

3" Dackson R. & Sorensen G (1999). Internationalti@is. New York: Oxford University Press p. 165-
188.

% Hans J. Morgenthau, Politics Among Nations: Theiile for Power and Peace, Fifth Edition, New
York: Alfred A. Knopf, 1978, pg. 113-125.

¥Khadiagala & Terrence L. (200Bealism and International Relatiangnited Kingdom (lynne rienner
Press, 2001), pp. 11-12.

“*Hans J. MorgenthawPolitics Among Nations: The Struggle for Power @ehce Fifth Edition, New
York: Alfred A. Knopf, 1978, pg. 113-125.

13



principles are not universal. Morgenthau obsertas politicians, for example, often use
the language of justice to cloak the particulaeriests of their own countries, or to create
negative images of other people to justify actsagfression. The existence of such
instances of morally discrediting a potential enearymorally justifying one's own
position shows, he asserts, that moral ideas areedefrom actual policies. Policies are
not, as the idealists would have it, based on sameersal norms, independent of
interests of the parties involvéd

If specific moral standards are de facto founded imterests, Morgenthau's
argument goes, there are also interests underlwhgt are regarded as absolute
principles or universal moral values. While thealifgs tend to regard such values, such
as peace or justice, as universal and claim thaoldmg them is in the interest of all,
Morgenthau asserts against this viebid). These views have been supported by other
realists such as E.H. Carr. Indeed looking badkatise of fascism the impact of Stalin,
the USSR domination of Eastern Europe and the w@d era, national interest was
defined in terms of power. Realists have claimeat those who refer to universal
interests are in fact acting in their own inter&sthey think that what is best for them is
best for everyone, and identify their own interegith the universal interest of the world
at large which directly correlate with the Kenyatss quo in regards to the ICC and the
support by the Kibaki government withessed to Bdlturu Kenyatta and William Ruto

in regards to having the ICC cases quashed prithretdlarch 2013 General elections.

*Hans J. Morgenthau, "We Are Deluding Ourselves iet\am", New York Times Magazin@pril 18,
1965, reprinted iMhe Viet-Nam Readeed. M. Raskin and B. Fall (Vintage Books, 19¢)f), 37-45.
*Awilliam E. ScheuermanHans Morgenthau: Realism and Beyofolity Press, 2009); Michael C.
Williams, ed.,Reconsidering Realism: The Legacy of Hans J. Mdtgan(Oxford Univ. Press, 2007);
Christoph FreiHans J. Morgenthau: An Intellectual BiograptiySU Press, 2001).
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1.5.2 Concept of the Harmony of Interests in Kenya

The idealist concept of the harmony of interestisased on the notion that human
beings can rationally recognize that they have samberests in common, and that
cooperation is therefore possible. Indeed, idesligtho in my opinion a lot of civil
society activists emphasize the power of reasavéscome prejudice and counteract the
machinations of sinister forces. They believe tltla¢ spread of education and
democracy—including increasing democratic contriofaseign policy—will empower
world public opinion, and make it a powerful fort&at no government can resist. This
was recently seen when Kenyan Civil Society orgations wrote letters to the ICC
asking it not to terminate Kenyan cases beforethet while back in Kenya they carried
nationwide civic education on the cases and pravideman rights education to victims
of the post-election violence of 2007. Indeed, &ppe Mazzini, Italian idealist, believed
that collective security, compulsory adjudicatidrdsputes, national disarmament, open
diplomacy and international accountability were tin@st cherished policy prescriptions.

Morgenthau contrasts this idea with the realityonflict of interests. According
to him, the world is torn apart by the particulaterests of different individuals and
groups. In such a conflictual environment, ordeb@sed on power, not on morality.
Further, morality itself is the product of poterLike Morgenthau*E.H Carr regards
morality as constructed by the particular legalteays that is enforced by a coercive
power. International moral norms are imposed omotountries by dominant nations or

groups of nations that present themselves as tieenational community as a whole.

3 Williams, Michael C. (ed.), 2007Realism Reconsidered: The Legacy of Hans Morgentinau
International RelationsOxford: Oxford University Press pg 78.

“zambernardi, L. (2011). "The Impotence of Power:riyemthau's Critique of American Intervention in
Vietnam".Review of International Studi&s(3): 1335-1356.
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They are invented to perpetuate those nations' maomoe. Carr has further argued that
Power was a decisive factor in every political &lton, and one could no more abolish
power than abolish politics. Power, whether uskokdtened, or held silently in reserve,
was an essential factor in international changd,@drange would only be brought about
by whom or in the interests of whom power couldiielded.

Values that idealists view as good for all, susipaace, social justice, prosperity,
and international order, are regarded by Dacksanexg status quo notions. The powers
that are satisfied with the status quo regard threngement in place as just and therefore
preach peace. They try to rally everyone around tbea of what is good. Just as the
ruling class in a community prays for domestic geafiich guarantees its own security
and predominance so does the international peamamas a special vested interest of
predominant powefd On the other hand, the unsatisfied powers condite same
arrangement as unjust, and so prepare for war. d¢fg¢he way to obtain peace, if it
cannot be simply enforced, is to satisfy the usfiatl powers. Those who profit most by
international order can in the longer run only hepenaintain it by making sufficient
concessions to make it tolerable to those who pbyfiit least. The logical conclusion to
be drawn from scholars like Carr is the policy ppaasement.

Carr was a sophisticated thinker. He recognizedsalf that the logic of pure
realism can offer nothing but a naked strugglepfmwef*®. Although he demolishes what

he calls “the current utopia” of idealism, he a¢ fame time attempts to build “a new

**Dackson R. & Sorensen G (199®ternational relations New York: Oxford University Press p. 165-
188.

Khadiagala & Terrence L. (200Bealism and International Relatiangnited Kingdom (lynne rienner
Press, 2001), pp. 11-12.

“William E. ScheuermanHans Morgenthau: Realism and Beyofolity Press, 2009); Michael C.
Williams, ed.,Reconsidering Realism: The Legacy of Hans J. Mdtgan(Oxford Univ. Press, 2007);
Christoph FreiHans J. Morgenthau: An Intellectual BiograptiySU Press, 2001).
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utopia,” a realist world order. Thus, he acknowksighat human beings need certain
fundamental, universally acknowledged norms andiesgl and contradicts his own
argument by which he tries to deny universalityahy norms or values. To make further
objections, the fact that the language of univemsaial values can be misused in politics
for the benefit of one party or another, and thathsvalues can only be imperfectly
implemented in political institutions, does not meahat such values do not exist. There
is a deep yearning in many human beings, bothlpged and unprivileged, for peace,
order, prosperity, and justice. This can be eviddnay the continued calls for peace by
both Uhuru Kenyatta and William Ruto during theangpaign trail prior to the March 4
general elections. The legitimacy of idealism astssin the constant attempt to reflect
upon and uphold these values. Idealists fail ithair attempt they do not pay enough
attention to the reality of power. On the otherdhan the world of pure realism, in which
all values are made relative to interests, life$uinto nothing more than a power game
and is unbearablé
1.5.3 Neorealism Concept

Baylis and Smitff maintain that by paying attention to the indivitlsiate, and to
ideological, moral and economic issues, both tiaai liberals and classical realists
make the same mistake. They fail to develop a sem@@count of the international system
one that can be abstracted from the wider socitiqadl domain. Baylis and Smith
acknowledge that such an abstraction distortstyeatid omits many of the factors that

were important for classical realism. It does rilmvafor the analysis of the development

4"Zambernardi, L. (2011). "The Impotence of Power:ry¢mthau’s Critique of American Intervention in
Vietnam".Review of International Studi&s (3): 1335-1356.

“8 Baylis J & Smith S. (2008)The globalization of world politicBaton Rouge: Louisiana State University
Press. —, 198BJoralism and Morality in Politics and Diplomagcianham, MD: Chenandi, India pg 36-
47.
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of specific foreign policies. However, it also hasility. Notably, it assists in
understanding the primary determinants of inteoma politics. Baylis and Smith's
neorealist theory cannot be applied to domestigtigl It cannot serve to develop
policies of states concerning their internationatlomestic affairs. His perception helps
only to explain why states behave in similar wayspite their different forms of
government and diverse political ideologies, andywhlespite of their growing
interdependence, the overall picture of internatioalations is unlikely to change.
According to Baylis and Smitf) the uniform behavior of states over centuries
can be explained by the constraints on their bendkiat are imposed by the structure of
the international system. A system's structureefndd first by the principle by which it
is organized, then by the differentiation of itsitsnand finally by the distribution of
capabilities (power) across units. Anarchy, or #isence of central authority, is for
Baylis and Smith the ordering principle of the mitional system. The units of the
international system are states. Baylis and Sn@ttognizes the existence of non-state
actors, but dismisses them as relatively unimparince all states want to survive, and
anarchy presupposes a self-help system in whidh gate has to take care of itself, there
is no division of labor or functional differentiati among them. While functionally
similar, they are nonetheless distinguished byrtredative capabilities (the power each

of them represents) to perform the same function.

“9Baylis J & Smith S. (2008)The globalization of world politicBaton Rouge: Louisiana State University
Press. —, 198BJoralism and Morality in Politics and Diplomagcianham, MD: Chenandi, India pg 36-
47.

18



Consequently’’heorealist’s see power and state behavior in areéift way from
the classical realists. For the ICC and the usé iofpublic statements by some western
missions in Kenya prior to the 2013 General eledtipothe support of the ICC process
provided them an avenue for power as it became &atleans and an end, and rational
state behavior according to Baylis and Smith wadewstood as simply the course of
action that would accumulate the most power. Intremh, neorealists assume that the
fundamental interest of each state is security wodld therefore concentrate on the
distribution of power. What also sets neorealismargdrom classical realism is
methodological rigor and scientific self-conceptionBaylis and Smith insists on
empirical testability of knowledge and on falsiicmism as a methodological ideal,
which, as they admit, can have only a limited aggtion in international relations.

The distribution of capabilities among states eany; however, anarchy, the
ordering principle of international relations, rensaunchanged. This has a lasting effect
on the behavior of states that become socializedtire logic of self-help where Kenya
belongs. Trying to refute neoliberal ideas concegnihe effects of interdependence
*%identifies two reasons why the anarchic internatiorystem limits cooperation:
insecurity and unequal gains. In the context of@mg each state is uncertain about the
intentions of others and is afraid that the possddins resulting from cooperation may
favor other states more than itself, and thus ietmldependence on others. States do not

willingly place themselves in situations of incredsdependence as was witnessed in

*Khadiagala M. & Terrence L. (200Bealism and International Relatians/nited Kingdom (lynne
rienner Press, 2001), pp. 11-12.

*1Zambernardi, L. (2011). "The Impotence of Power:ry¢mthau’s Critique of American Intervention in
Vietham".Review of International Studi&s (3): 1335-1356.

*Dackson R. & Sorensen G (199Mternational relations New York: Oxford University Press p. 165-
188.
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former vice-president Kalonzo Musyoka'’s shuttlelaiipacy in gaining support against
the Kenyan ICC cases.
1.6 Theoretical Review

Although realism’s predictions are challenged lbyng-theoretic analyses within
the state-centric context, so too is its axiom leimgled that what happens within states is
of limited significance for international politicsThis challenge arises from game
theoretic studies that rely on political economguemsptions, especially studies regarding
the democratic peace and elections outcomes. |h bhotas, the political-economy
perspective, like realism in other arenas, offeat anly analytic insights but also
practical, accessible policy guidance to decisioakens>® While explaining the
democratic peace’s empirical regularities, it atéfers a cautionary tale for those who
infer that because pairs of democracies tend &vant peacefully, therefore democracies
have incentives to promote global democratic refofrom this comes the basis of
realism theory which will anchor the study.

The political economy perspective, with its emphasn domestic political
interests and incentives, uncovers the logic thi#¢rdntiates the countries policies of
democratic and non-democratic leaders. Defeat m fwainstance, is costly for society
and therefore for accountable democratic leadersenso than for non accountable
autocrats, monarchs, or junta leaders.

1.6.1 Realism Theory
Realism (or political realism) is a school of thhti that explains inter-national

relations in terms of power. The exercise of powgr states toward each other is

>Barkan, Joel D. 2013. “New Forces Shaping Kenyaliti€o”CSIS: African Notes No. Mashington:
Center for Strategic and International Studies.
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sometimes called real politic or just power pofitidolitics is regarded not only as
something apart from law, but inferior to law; attte concern of recent political
philosophy was to state the principles of an idi&iral constitution. The real subject of
this effort “was not political. It was lait

*Bernard Williams offers a succinct summary of tiie of argument, he points
to a mysterious phenomenon namely, the displacemepblitics in political theory,
especially though not exclusively contemporary tprdl theory: Those writing from
diverse positions republican, liberal, and commaman converge in their assumption
that success lies in the elimination from a regwhe&lissonance, resistance, conflict, or
strugglé®. They confine politics to the juridical, admingtive, or regulative tasks of
stabilizing moral and political subjects, buildiognsensus, maintaining agreements, or
consolidating communities and identities. Theyassthat the task of political theory is
to resolve institutional questions, to get politicght, over, and done with, to free modern
subjects and their sets of arrangements [fromlipaliconflict and instability.

Realists reject this account of political theorytbe grounds that it is utopian in
the wrong way that it does not represent an idéalobtical life achievable under even
the most favorable circumstances. Tranquilitylegting at best; conflict and instability

are perennial possibilities. The yearning for arldiobeyond politics is at best

** Marc Stears, “Review Article: Liberalism and theliics of Compulsion, British Journal of Political
Science37 (2007): 543.

5 Bernard Williams, In the Beginning Was The Deed: Realism and MoralisnPolitical Argument
(Princeton: Princeton University Press, 2005),1p.

*%John RawlsJustice as Fairness: A Restatemesd. Erin Kelly (Cambridge, MA: Harvard University
Press, 2001), p. 13

*"Marc Stears, “Review Article: Liberalism and theliftcs of Compulsion,”British Journal of Political
Science37 (2007): 543.

21



diversionary, at worst destructive. As Marc St¥msists, there is no substitute for
politics if by politics we mean the various ways which we arrive at collective,
authoritative decisions in a world in which peolagitimately hold different views about
the purposes of government and the manner it whathould be carried on.
1.7 Hypothesis
The study was guided by the following hypothesis:
I.  Public statements made by foreign government ampdbmiats influence the
outcome of General Elections in Kenya
ii. Media is a powerful tool used by politicians andgldmats in influencing
perceptions of the electorate prior to electionKémya
iii.  Ethnicity influences the outcome of elections imia
Iv.  Treaties and international obligations influence tlutcome of elections in Kenya
1.8 Research Methodology
1.8.1 Research Design
The research design to be used in this studygesriive survey. The researcher
has chosen this research design because the dtudyat collecting information from
respondents on their attitudes and opinions irticgldo implication of public statements
by USA and European Union on the outcome of Kengdestions
1.8.2 Location of the Study
The scope of this study included registered votd#rghe Mathare informal
settlement with an emphasis on section A4 and A WMathare informal settlement has

administration boundaries in form of villages nayndiathare 4 A Kosovo, Mathare Area

*Marc Stears, “Review Article: Liberalism and theliftics of Compulsion,”British Journal of Political
Science37 (2007): 543.
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10 / Mashimoni, Ghetto, Kia Maiko and Madoya. Thieins spans across two
parliamentary constituency boundaries namely, B&arand Kasarani constituencies
under the jurisdiction of two members of the NatsibrAssembly. There are four
predominant ethnic groups living in the informattleenent namely; the Luo, Kikuyu,
Kamba and Luhya.

The study was carried out in Mathare Slum are Adl &C. The choice of the area
is that Mathare Slum is one of the oldest slum&firca. The researcher is familiar with
the area and since its situated three Kilometess @aNairobi city’s central business
district the location is hence close to the redearenaking it cost and time effective.
This area is a hotspot for election violence si2@@7 general electiot. The study used
the residents of this area as a sample to gattsgghininto the implication of public
statements made by western nations and their like@al partners on the outcome of
Kenya’'s March 4 2013 General elections.

1.8.3 Target Population

Mathare slum is home to over 700,000 people odogpsn area of two miles
long by one mile wide. The focus of the study wesidents of Mathare 4A Kosovo
resident®. The study also picked 50 respondents randomiNainobi.

1.8.4 Sample Design

Chewa/Dubai. The two areas are densely populatéd aviotal of 250, 000 residents.

*Daily Nation(Kenya), Editorial. 2012. “Onus is on the Oppositidcebruary 24.
Warigi, Gitau. 2013. “The Ghost of 2013 FailurBaily Nation (Kenya)January 13.
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Since the population is over 10,000, the followisgmple determination where the
population is above 10,000 will be used.
The sample size is determined using statisticalijadion surveys whereby:
N=Z%+*pq / of
Where N = desired minimal sample size (where popdI)
Z = Standard normal deviation which is equal &t 95% confidence level.
P = Proportion of the target population estimatetidve a particular characteristic being
measured. In this case it is estimated to be 0.5.
qg=1-P
d = the level of statistical significance set whin this case is 0.05.
N =1.96X 0.5 X 0.5/0.08
=384
In order to obtain reliable results from the studis necessary to have a representative
sample, hence the sample size will be 384.
1.8.5 Data Collection Instruments
The study collected both primary and secondarg.datimary data was collected
by the use of questionnaire and secondary data frewspapers cuttings, online news,
Press Statements, academic journals and resedntbgtons and magazines.
1.8.6 Data Analysis
Data collected was sorted, classified and coded thbulated for ease of analysis.
The data in this study is summarized and categb@oeording to common themes. Data
collected was analyzed using frequency distributiables, descriptive statistics and

inferential statistics. The SPSS (version 17) campsoftware aided in the analysis as it
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is more user friendly and most appropriate for ysialof Management related attitudinal
response¥. In regards to secondary data content analysisises.
1.9 Chapter Summary

The study looks into the implication of publictst@ents by US and EU and other
likeminded partners on the outcome of Kenyans ieglestand in particular the March 4
2013 general elections. The chapters of the study as follows: Chapter one
Introduction: In this chapter, a high level backgrd will be provided of the scope of the
research to be undertaken. Chapter two; Theorefieatussion: In this chapter, a
conceptual view and theories related to the stuillybe provided. Relevant aspects of
public statements and theories will be addressédpter three Observations: In this
chapter a literature review will be provided on theplication of public statements by
Western Nations (and in particular the U.S and &t)he outcome of Kenyans elections.
Specific focus will be levelled on ethnicity, Intational legal processes and public
statements made by Western nations. Chapter fodrithcal Analyses: In this chapter,
the three hypotheses of co ethnicity, Internatidegél processes and public statements
made by Western nation’s factors will be criticabiyalyzed in a more scholarly
perspective. Chapter five Conclusions: In thisptéathe research will be concluded,

recommendations will be made and final analogiesthef research will be drawn.

. Dunlap, H. F. (1931). An empirical determinatiof means, standard deviations and correlation
coefficients drawn form rectangular distributioAsinals of Mathematical Statistics, 2, 66—81.
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CHAPTER TWO
THE POLITICAL GROUND IN KENYA: AN OVERVIEW

2.1 Introduction

Chapter one has indicated how the study will beyered in details. The chapter
has shown the problem to be researched as welljastives of the study. In this chapter,
a full analysis of the complexities of the histafipolitical context is presented in order
to sketch in some major features, particularlytfmse who may be unfamiliar with the
political situation that influenced Kenya’'s Marcl2@13 General elections.
2.2 Mass Media in Historical Perspective

The mass media forms the backbone of democradkiegsprovide voters with
political information which they use in electingeth leaders as well as act as public
watchdog. In Kenya, the mass media serves foutigadlifunctions that include: news
making, interpretation, socialization, persuasiord agenda setting.Through these
functions, the mass media create political issiney tconsider of importance to the
public, define their meanings and consequencesuliimdately cause the shift of public
opinions and attitudes. An example is when the medies more coverage to elections
than to the government’s development agenda sufdrrmagng. News making is all about
making decisions of “who” and “what” will appeartine news. Media coverage helps the
general public know about personalities whom thayehlittle direct encounters, events
or organization. Viewers are also likely to believews on distant figures such as the
president since they have no personal experienttetivem. However, their opinions on

religions or ethnicity are not likely to be inflused by media coverage because they have

'Kenya, CIC (Commission for the Implementation af tonstitution), ‘Bill Tracker’, http://www.cic
kenya.org/bill_tracker?page=1, accessed 24 Audik?.2
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their own personal experience of them. At the séime, politicians understand that a
high amount of media coverage tells people whahportant and this explains why they
struggle to get the attention of the media. Thdye® this by coming up with what is
referred to as media events which among other tpsmlshould attract an unusual
audiencé€. The major newspapers in Kenya are the Daily Nafitve Standard, The Star
and the People, with devolution there is a growinghber of county based newspapers
as well. In addition with Kenya'’s digital migratidhere are several TV stations. Kenya
also has several radio stations broadcasting atitessounties.
2.3 Kenya Political Background

Between independence from Britain in 1963 andetldy 2000s, Kenyan politics
was dominated by the Kenyan African National Un{&®\NU)°. Under both the first
president, Jomo Kenyatta, and his successor, Dangd Moi, initial political freedom
was severely curtailed and opposition party agativisas suppressed. Competition
between the more than 40 ethnic groups over adoematural and political resources
(land and water but also government funds) werdrgld@d by an intricate system of
divide and rule and forcefully kept in check thrbuge provincial administration, police
and other branches of the state security appdratus

In the early 1990s, President Moi relented torsggrdomestic and international
pressure to end Kenya's de facto one-party syskerfi991 a constitutional amendment

introduced a more pluralist political system andquhthe way for the first multiparty

’Kenya, IEBC (Independent Electoral and Boundaries omg@ission), ‘Home’,
http://www.iebc.or.ke/index.php/Page-4.html, aceds®4 August 2012
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legislative and presidential elections in 199Zhe elections were however flawed,
characterized by poor organization, a high incigeotviolence, and an uneven playing
field. These irregularities, in combination withnalaging splits in the opposition, enabled
KANU and President Moi to hold on to power in 1995 well. By the end of the 1990s,
civil society organizations, opposition parties antkrnational actors had become more
united in their denunciation of the poor record hefman rights violations, endemic
corruption and impunity of the Moi government. mmationally supported domestic
election monitoring efforts played an importanterai this. A decade later, more than 14
opposition parties, as well as leaders from differethno-regional communities and
various prominent civil society representativesmeatogether to form the National
Rainbow Coalition (NARC). In Kenya'’s first truly deocratic elections in 2002, NARC
secured a comfortable parliamentary majority arsd pbpular presidential candidate
Mwai Kibaki defeated KANU’s Uhuru Kenyafta

Following the election and with an excitement béege in Kenya that had only
known one president since the death of PresidanbJenyatta, the announcement by
the NARC government of a series of reforms, ledhidgnyan civil society organizations
and international agencies stepped up engageménthv@ new government. The Kibaki
administration introduced free universal primaryueation, dismissed almost half of
Kenya’s senior judges, established several new desioms to look into major

corruption scandals (including those involving Gaibderg and Anglo-Leasing) and

® Gilbao, Eytan.Media and conflict: framing issues, making polighaping opinion Transitional
publisher, 2013: New York.

®Mwagiru M, ‘The Missing Link in the Study of Diploacy: The Management of the Diplomatic Service
and Foreign Policy’,The Journal of Language, Technology & Entreprenkeiprsin Africa, 2, 1,
http://www.ajol.info/index.php/jolte/article/viewlel52001/406 36.
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nominated the respected local Transparency Intemsdt director John Githongo as
Permanent Secretary for Governance and Ethic#hiallvas widely seen as proof of the
new political will to reform. However, a new drafinstitution prepared by Kibaki aides
and close allies did little to reduce the powershefpresident. The draft constitution was
rejected in a referendum in November 2005. When NAiRally collapsed in 2006, and
a new opposition in the form of ODM united itseléhind the ‘No’ voters of the
constitutional referendum, Kibaki however latertoesd ties with KANU and other
former political adversaries to prepare for the 26fctions.

2.4 Kenya Multi-Party Politics Background (1992 t62010)

The Kenya African National Union (KANU) won botlng 1992 and 1997
General Elections. KANU was in power since Keny#isependence in 1963 with
President Jomo Kenyatta as the first Presidentfa@ltaving his death President Daniel
Arap Moi from 1978. Kenya's elections following ti®92 multi party elections was
characterized by ethnic clashes (especially thodka Rift Valley in 1992), serious land
management problems (particularly land grabbingdl @ scarcity of State resources. As
a consequence, the 2002 elections were a watembaent in Kenya’'s history, as the
then incumbent president Daniel arap Moi could caritest the 2002 elections as he had
concluded his second and constitutionally finairtém the multiparty efa

In 2002, the KANU government, having been in posiece Independence, lost
the elections to the newly founded National Rainlwealition (NARC), led by former

Vice President Mwai Kibaki (1978-1988) who wasla time a key opposition figure.

"Kenya, CIC (Commission for the Implementation af tonstitution), ‘Bill Tracker’, http:/
www.cickenya.org/bill_tracker?page=1, accessed Qguat 2012.

8 Republic of Kenya, (1998). The Constitution Redlig&lition (1998) 1992, - Laws of Kenya, Government
Printers, Nairobi
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Mwai Kibaki, with the assistance of other influehtopposition figures such as Raila
Odinga and Kijana Wamalwa won 61% of the vote a#dRE secured 125 out of the
210 contested parliamentary seats. KANU'’s presidenandidate, Uhuru Kenyatta, son
of founding father Jomo Kenyatta, conceded def&h®06). The country experienced the
first change of government in 24 years through lectier’. The country was ecstatic
with hope for a more prosperous and inclusive Keatythe time.

One of the key pillars of NARC was a MemorandunJaflerstanding signed by
the main party leaders before the elections, inclwvht was agreed to conclude the
constitutional reform process that started in 200his included reintroducing the
position of Prime Minister with executive powersdahmiting presidential powers.
However, fractures in the coalition started to ap@ad a broad-based opposition against
the government draft constitution developed undee umbrella of the Orange
Democratic Movement (ODM), led by Raila Odinga, ¢t&do Musyoka and then
opposition leader Uhuru Kenyatta. The governmest ke referendum held on 21
November 2005 with 43% of the vote against 57%ultieg) in President Kibaki
dismissing his entire cabinet that opposed*flifihe referendum was a harbinger for
further splintering of the NARC coalition and theogth of an opposition that had
previously been part of the ruling NARC government.

In 2007, 118 political parties fielded candidates the general elections. The

majority of these political parties were persoiyaditiven and arranged along ethnic lines.
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Political ideologies played no determining role.rivfastos played an insignificant task to
the electorate. The lack of continuity in the poét party structures, consolidated party
membership and the ephemeral nature of politicdlgzawere coupled with strategic and
tactical moves to form alliances between partiesaAesult of these trends, the majority
of political parties contesting the 2007 Generacdibns, including the parties of the
major presidential candidates PNU (Mwai Kibaki), @Raila Odinga) and ODM-K
(Kalonzo Musyoka), were founded only shortly beftine election campaign period or
within the election year.

No single party gained an absolute majority of 24€ parliamentary seats. With
99 Members of Parliament, ODM was the largest gardintary group, followed by PNU
with 43. Together with the three seats of NARC #mel United Democratic Movement
MPs, ODM held 103 parliamentary seats. PNU togethiénr its member and affiliate
parties held 77 seats and, as ODM-K formally edter¢o a coalition with PNU; the
additional 16 ODM-K seats meant that the PNU blad 83 seats in parliaméht

Mwai Kibaki, from the Party of National Unity (PNUofficially won the
presidential elections with 46.4% against Railar@diof ODM with 44.1% and Kalonzo
Musyoka of ODM-Kenya with 8.995. Inconsistencies and disputes in the results ef th
tallying process announced by the now defunct BfattCommission of Kenya resulted
in the crisis that led to opposition parties, adl &e various civil society organisations
and government organizations, such as the Keny@omit Commission for Human

Rights, rejecting the official results. This ledrtots, violent demonstrations, and ethnic

“Mwagiru M, ‘The Missing Link in the Study of Diploacy: The Management of the Diplomatic Service
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clashes in several parts of the country that lakiedeveral weeks. Indeed, shortly after
the announcement of the results, parts of Nairebpecially low income areas- were
engulfed in violence, along with several large tewmthe Rift Valley (Eldoret), Nyanza
(Kisumu) and Coast Province (Mombasa). From Jan2&@7, violence occurred in
sections of the Rift Valley; in particular, aredleel Kericho and Eldoret then Naivasha
and Nakuru. Although the worst violence affectedanarban centres, rural areas were
not spared. The violence had a far-reaching impacKenya’'s social, economic and
political fabric. There was international concehattthe violence which in some areas
seemed systematic could lead to possible genoKieleya had always been seen as the
haven for peace in a region that was politicallstahle. That year, more than 1,200
people were killed and some 300,000 displaced ftheir homes. The worst post-
election violence that Kenya had ever experiengszksts independence.

Following several behind the doors negotiationsetal the violence, between
President Kibaki’'s led PNU and its affiliates andii@a’s ODM and affiliates, with the
help of the international community, a Kofi Annadldialogue to stop the violence and
the rising ethnic tension resulted in the formatodra coalition government between the
PNU and the ODM. On 28 February 2008, the mainigmih the dispute signed the
Agreement on the Principles of Partnership of tlkalion Government. It included the
establishment of a power-sharing government in whice two main candidates,
President Mwai Kibaki and opposition leader Raildir@a, agreed to serve as President

and Prime Minister (the latter being a newly-crdatemporary post) respectively,
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overseeing a distended cabinet incorporating padidarians from both sides of the
political spectrurtr.

In addition, the Justice Philip Waki Commissiom ¢harge of the investigation on
post-electoral violence and headed by a Kenyan) #rel Independent Review
Commissions (IREC), headed by a South African judgesgler Commission) produced
reports on the 2007 electidfishighlighting the different responsibilities antéetoral
malpractices as well as recommending institutisadrms. Following these reports, the
ECK was dissolved and replaced by an interim stnectthe IIEC. Kenya also made
efforts aimed at promoting national cohesion amitwegdifferent ethnic groups including
the establishment of the National Cohesion andghateon Commission (NCIC). The
Government also established the Truth, JusticeRewbnciliation Commission (TJRC)
to address issues related to historical injusti€stablished in 2009, for an initial two
years, the TIJRC was required to report on its figsiand propose recommendations on
measures to be taken to achieve its objectivekidimg prosecution and/or reparatidis.
2.5 Sequence of How Kenya got to Where it is Todakollowing the 2007 Post-
Election Violence

Having looked at the above background, it is imgairtto discuss the causes of
one of Kenya’s darkest but perhaps most cruciahtsyes this influenced a lot of the
statements made by both local politicians as welloaeign diplomats and governments
in the run-up of the 2013 General Elections. Tauwls the conflict, the use of a conflict

cycle will be of immense benefit.
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As alluded to in the background, the 2007 was a&fuwlection. Civic education
on electoral processes had been conducted in otteeahost comprehensive manners
seen in Kenya. Indeed Kenyans at the grassroots vilages- had been prepared and
made aware of not only what to do but what to ekpdten the cast their vote in the
ballot box. However, although everyone was prepéwedhe election day, very few had
prepared for the event of a possible run-off ohow to mitigate violence if it occurred.
2.6 The Years 2005 to 2007

Just two years before the 2007 General electmm&1 November 2005, NARC
that had ousted former president Daniel Arap MoKahu from his 24 year rule in 2002
in what could be metaphorically be looked uponh&ssecond rebirth of Kenya, split into
two factions in the run-up of the referendum torgeathe proposed 2005 constituti8n.
The Former ECK chair the late Samuel Kivuitu hadcgssfully been able to lead the
country through this referendum with the famous aady to remember insignia of the
Orange and the Banana.

The Orange being the symbol of those that opposexd 2005 proposed
constitution and the Banana being the symbol fosétthat accepted the constitutibiit
was at this time that a falling off between NAR@ders occurred as the president also
dismissed from office ministers that had not pammhge to the then ‘Government
Project- the 2005 Proposed Constitution. Variogsies of contention for instance the

Kadhi Courts, land reforms among other issues beiteyl as reasons for the fallout.

®Branch Daniel, Kenya, between Hope and Despaire WUaliversity Press, 2011; pp 268.
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®This led to the ‘Banana’s’ losing and the ‘Orangesning with an over 50 percent
margin and successfully blocking the passage o020 proposed constitution.

Leaders and members of parliament who opposeddd& Rgroposed constitution,
led by Raila Odinga, one of the key founding mermmltdrNARC formed a splinter group
that later came to be known as ODM, borrowing @se and even party symbol from
the orange fruit used during the 2005 referenduhe 3plinter later grew in popularity
with Raila Odinga and a cluster of other promin&anyans including at the time
opposition leader, Uhuru Kenyatta taking up thet sbb the official opposition.
YHowever, Uhuru was to later join President Kibakhis campaign.

As the 2007 General election neared, NARC led ley tAresident Mwai Kibaki
opted to partner with other smaller parties to against the now popular ODM. This
later gave birth to PNU, a lose joining of like-rdad parties which was more united than
NARC was. In addition to ODM and NARC in the run4apthe 2007 General Elections,
there were also other independent political partiest also presented presidential
candidates and members of parliament for electiorarious Kenyan constituencies.

2.7 The Years 2007 to 2008

As earlier noted, Kenyans at an individual levelhad as at group level had been
optimistic of a favorable result during the 2007ném&l elections, thanks to the 2002
General elections that ushered Kenya to econona@atitical reforms that had not been
witnessed in the country for many years duringNl@ era. For instance, ever since the
NARC government took power in 2002 from the resireeMoi Regime, the media space

in Kenya had expanded quickly with Kenya’s medi&med as one of the most free in the

'8 afargue Jerome, the General Elections in Keny&,28@rican Books Collective. Nairobi, IFRA, 2009:
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horn of Africa region?’Public statements, political gatherings and adsiei used by
the two most prominent parties, ODM and PNU empigyihe use of youthful theme
songs. For example, ODM employed the use of thg Sambwogabléwhich in youth
slang meant ‘the undefeated’ as well as the samgpambanowhich in Swabhili stands
for ‘struggle’ resonating with the youth, who fordha large voting constituency, and
who were struggling with unemployment. Indeed, ngrthe ODM party’s manifesto
launch in 2007, a large number of attendees wereytiuth. Needless to say that the
PNU party, also through its various media advernjsand public events employed the
song ‘hdomd swahili for unnecessary noise, which also resediatith the youth.

Indeed, a 2007 commonwealth observer report, nibtedit appeared that there
was a greater awareness among political partiegooith issues**The report further
noted that most political parties placed strong leasgs on issues of particular interest to
the youth such as education and employment opgbésin It also went further to note
that the youth constituted the majority of the vstat the time. Although at the time, the
music used at campaigns and targeted to the yoath thematic and danceable, the
messaging was destructive. This music subconsgiaisgided the youth and the country,
especially those in the informal settlements, whpssEmise for a more economically
prosperous Kenya resonated with them. The chargdéitical campaigns and public
statements and music during these events only ibstreng party allegiances within the
youth (for this study, the term youth stands farsea between the age of 15-35 yéars

On 27 December 2007, general elections were held Kenyans having the

opportunity to vote for their preferred presidehtgarliamentary and civic leaders in
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what turned out to be a mostly peaceful exercldewever, it is the tallying of the votes
that sparked controversy. The former ECK Chair, &&nKivuitu announced President
Kibaki as the president according to the tally,yotd later state on live television and
radio, that he was not sure of who won the 2007e@erelections. **The number of
votes between the two were so close and there el@iras from both political divide of
rigging. However, before ODM could go the courtscantest the results, President
Kibaki was sworn in an evening ceremony at Statedlairobi on December 30 2087.
By December 31, violence had erupted in variougspaf the country as
opposition supporters took to the streets to ptatethe news that Kibaki had been sworn
in for another term despite the irregularities fie tallying. °A stark difference to the
2002 swearing-in ceremony that was filled with opgim and euphoria. Indeed, domestic
and international observers were to later confimmagularities in the tallying as well as
the announcement and swearing-in process of foRmesident Kibaki. As unrest spread,
television and radio stations were instructed bg tRovernment to stop all live
broadcasts?°Following the announcement of Kibaki as presidgmotests and violent
ethnic clashes in various areas of the countryltexsun over 1,500 people dead and
hundreds of thousands displaced- a magnitude rmmfere seen in Kenya. In addition, it
could be argued that sometimes elections can @sentuate existing conflicts among
opposing parties, as elections by their very natuee conflict ridden, given that they

present a contest over state powér.
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According to Mwagiru, ODM had wanted to use masoacto galvanize the
anger of its supporters while PNU believed that Mitidaki had been constitutionally
declared president and mass action not authorigeldv and thus the use of Kenyan
security agencies such as the police to quell iblence.?®Additionally, the youth were
used in the violence to propagate the positiorikaif parties.

2.8 The Violence Life Cycle and the 2007-2008 Pdstection Violence

The use of the violence life cycle will na &ble to capture all the causes of the post-
election violence witnessed in 2007 as it may haeen caused by a number of
underlying causes and tackling them in this papay mot be possible. However, it is
worth noting that conflicts are process, a clusteevents taking time to evolve and
reshape. They are always complicated as they ateopsghe complex lives of human
beings. But there are distinct stages which casfli@mve in commorfdl will try to look
as best as possible in general terms to the liéeayf the 2007 Post- Election Violence
and in passing mention some of the actors thaicgzated in the violence and in ending
it too.
2.8.1 Stage One: the 2007 Post Election Violence

The first step in the life cycle of a conflict ddops during the presence of peace
in the country, tensions develop in the course afydife. If these tensions are not
addressed they develop into a criisor instance in 2001,six years before the post-
election violence, Samuel Kivuitu, the former chafrthe defunct ECK submitted a

report to the Constitution of Kenya Review Commnasshighlighting several grey areas

% Mwagiru, Makumi, The Water's Edge: mediation obleint electoral conflict in Kenya. Nairobi, Wab
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in Kenya’s electoral law that he recommended shoalde under revision. Among these
were the mode of appointment, basic qualificatidasure for electoral commissioners
and the parliamentary funding scheme. In his letk@vuitu noted that an elections
commission, as an election management body mustigetent, efficient and impartial
in the execution of its electoral functions, medbars that were weak at the ECK at the
time. *'By the time the 2007 General Elections were bekld hone of the issues that the
former ECK chair had raised had been seriouslyesded or considered.

Furthermore, at that period of time another reg fhat was not taken seriously
was the growth of thungiki sect among the youth in the Kikuyu ethnic commuaitd
which had began recruiting members from other ettmammunities within Kenya.
Mungiki which means multitudes in the Gikuyu languagea igang with political and
religious ties operating like the mafia and re@uwwung, and mostly unemployed
youth3?This group is believed by the ICC office of the seoutor to have played a
significant role in the violence following the 20@eneral Elections. It is worth noting
that in 2002, five years before the post electimience, the Kenyan Government had
outlawed theMungiki. However, in 2007 when the Post-Election Violehogke out, the
group was still active and operational around Nairand surrounding provinces. In
Nairobi, media reports noted that they group rutorton rackets in the Nairobi informal
settlements and some city estates, controllingtthaesport industry’**and demanding
from matatu (mini bus transportation) owners and landlords eftal home in low

income areas of Nairobi a percentage of daily fameprotection money for property.
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Indeed, the police had either refused to deal ti¢iMungiki for five years following the
ban of the group or the let the matter slide, legdb severe consequences during the
post election violence. Additionally, prominent Kmams, both business and political had
been named in a Kenya National Human Rights Comomssport as having had or
have close ties with the sect prior to 2007. Indewdhing, since 2002 seems to have
seriously been done to contain the group, apanh foccasional claims of extrajudicial
killings by the police on the group.

Apart from the issues mentioned above, terssawer land, going back to the
colonial and early post- colonial period may halayed a part in the 1992 and 1997 post
election violence as well as the 2007 electidhs.

2.8.2 Stage Two of the 2007 Post Election Violence

The Second stage is that once the crisis develogpsiathing is done about it, it
generates into violent conflict°The possible electoral crisis due to a deficient
constitution that Former ECK Chair Samuel Kivuitadhearlier in 2001 alludé®to,
shockingly came to pass in 2007, when both domestid international observers
declared the elections as having serious irredidariand having been deeply flawed
leading to violence. The first phase of the vioknsegan immediately after the
announcement of the contested elections resultenwbDM supporters took to the
streets in protest, especially in Kisumu and Naisomformal settlements including
Mathare where this study will later focus on. Thezand wave consisted of alleged

organized attacks in the Rift Valley which appeahave targeted non-Kalenjin Ethnic
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communities and those perceived as opponents abgpesition ODM party, including
the Kikuyu, Kisii and some Luhya communitiédn retaliation, gangs of Kikuyu youths
including Mungiki and supporters of PNU subsequently attacked n&oykii groups in
Nairobi, in particular in the Mathare Informal 3emhents as well as in other parts of the
country including Naivasha, Nakuru and other ardabke Rift Valley.*®

Furthermore, theMungiki, re-grouped after violence broke out in parts lof t
country after news of Kikuyu being targeted or lgekilled by other ethnic groupings
introducing a negative page to the post-electimievice. TheMungiki are believed to
have participated in carrying out the killings adlEnjin and Luo in some parts of the Rift
Valley dominated by the Kikuyu as well as in sonaetp of Mathare Nairobi, second
largest slum. The group also distributed leaflessning outsiders who were not from the
Kikuyu tribe to leave Kikuyu dominated areas. Aaing to LafargueMungiki cells that
had been dormant had been reactivated in Nairamntr@l and Rift Valley province and
its popularity grew

However, it was not only th#ungiki that was active during the 2007 Post-
Election Violence. Youth, unaffiliated to thdungiki from various areas of Nairobi, the
Rift Valley and even Western Kenya, also parti@gain the violence, and ejection of
foreign ethnic groups from areas where they wesentinority was rampant, especially in
Central and Rift Valley Province. In addition, atlgh theMungiki and other youth
groups were some of the visible players in the lacinfome of the invisible players only

came into light after the KNHCR published its reptn the brink of the precipice.”
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“*The report named prominent members of parliamarginessmen and even clergy as
having facilitated or provided funding for youth fian the violence. Indeed, noting this
untapped youth power by the various party leadeeter Kagwanja once noted that
African Youth with their limited resources are @éasnanipulated by their elders. Further
unemployed and restless youth are usually eastigezhto join a violent movement in
the hopes earning money and improving their ecoadirglihood.**

Furthermore, the KNHCR report also looks into tlssues of land having
contributed to the spate of violence witnessed ecddnber 2007. The report further
stated that the events of the December 2007 etescad the post-election violence had
much continuity with Kenya'’s recent past. Indeethald national level socio-political
and economic dynamics as well as the localizea ®atiety and community contexts
interacted to generate conditions leading to coinflif land that was tied to historical
injustices and land grievané&sThis propagates the idea that every conflict fes t
KNHCR report proves has a membtyin this case the pre-colonial and post colonial
unfair division of land among Kenyans that saw ldispment communities from their
ancestral land and the introduction of foreigneesitbthe ‘white man’ or members of
another ethnic community without the sole consehtth® original owners/ethnic
community. This may have led to the bubbling ragmegsed in parts of Kenya at the

time.
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2.8.3 Stage Three of the 2007 Post-Election Violenc

Finally, the third stage of the cycle that may énded to the 2007 post-election
violence is that once violent conflict has develbpé must be addressed through various
methods of conflict manageméfitin Kenya's case, following the 2007 post —election
conflict, it was mediation as witnessed by the A&d Initiative. As the crisis progressed
in late December, it received a lot of coveragehie Foreign Media, drawing great
attention to Kenya, which was believed to be tgdat economy in the Horn of Africa
as well as a safe haven for hundreds of thousahdsfagees in the regioff. What
followed included visits to the country by the th€hairperson of the AU, John Kufuor,
Archbishop Desmond Tutu of South Africa, and theuRo of Former African Heads of
State and Government led by former Mozambican &eesiJoachim Chissano. However,
they were not successful in ending the violenca asediator must be accepted by both
disagreeing parties, in this case ODM and PNU, Wi not recognizing their roles in
trying to mediate. The AU then mandated a PaneEminent African Personalities,
chaired by former UN Secretary General Koffi Annaith the assistance of former
Tanzanian President Benjamin Mkapa as well as cesgeéifrican leader Graca Machel
to find a peaceful resolution to the cridisThis team was accepted by both PNU and

ODM.

4 Mwagiru, Makumi, The Water's Edge: mediation obleint electoral conflict in Kenya. Nairobi, Wab
Artistic, 2008.pp 5

“*Media Coverage of the 2007 Post-Election ViolengeKienya. African Woman and Child Feature
Service, January 2009.

““The Koffi Annan Foundation, Kenya National Dialoguend Reconciliation: one year later.
www.koffiannanfoundation.org
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2.8.4 Mediation for Peace

On 29 January 2008, one week after the Panel oh&miAfrican Personalities’
arrival in Nairobi, the KNDR was formed in a meetinetween the Panel and President
Mwai Kibaki, PNU leader and Raila Odinga, ODM paepder. Representatives of the
two parties were selected and talks began. Two d#gs the formation of the KNDR,
the agenda for the talks was agreed and the padrapleted the first two Agenda items
which included ‘immediate Action to Stop ViolenaedaRestore Fundamental Rights and
Liberties and Measures to address the Humanitafiasis, Promote Reconciliation,
Healing and Restoration of Stability’. In most oéldfuary 2008, the talks focused
exclusively on how to resolve the political crisihat was popularly referred to ‘Agenda
three’*’ By the end of the month, on 28 February 2008, \aepesharing agreement was
reached pursuant to which a Coalition Governmentpeing the PNU and ODM was
established brining to an agreed end to the canffidowever, the talks did not end there
and the fourth and most important Agenda, wasyamtd look at long term issues and
solution as a way of avoiding a repeat of the vioke

Further, during mediation, ODM and PNU also agrded establish three
important commissions which to date have all pressetheir reports. The three were the;
Independent Review Commission on the 2007 Postti@heViolence, the Commission
of Inquiry into the Post-election violence and theuth, Justice and Reconciliation

Commission**The latter having faced leadership hurdles as asltielays in the release

*" The Kenya National Dialogue and Reconciliation Maring Project, Context and Summary of findings.
January 2009. PP1

*See 107

“See 108
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of the report while the report from the Commisswininquiry into the Post-election
violence playing a critical role in the beginninigtioe Kenya ICC case¥

ODM and PNU further agreed to pursue comprehensorsstitutional review
process, which in 2010 saw the passing and adopficmn new constitution through a
referendum that saw two thirds of Kenyan votersoese it.>'At the conclusion of the
mediation phase in July 2008, the KNDR stressechéael to ensure the continued role of
the Panel and thus the continued pressure angd WskKenya by the chair of the Panel,
Koffi Annan. However, by 2012 public opinion polisdicated that his influence had
dramatically dropped. In addition, with the dissmo of the coalition government
following the 2013 General Elections his role wadanger useful.

Indeed, although the KNDR was able to provide teraporelieve to the 2007
Post —Election Violence, it seems to have providdohndage to a wound that needed
radical operation instead. In other words, the KNDR my opinion never dealt
conclusively with the history and the memory o€ @onflict. For instance, one of the
commissions, the TJRC, that should have playedctimearole in reconciliation as the
that of the Truth and Reconciliation CommissionSafuth Afric&? was plagued with
leadership wrangles as well as the final report wasnplayed to the extent that
Parliament wanted to make amendments to the repbe. TJRC was expected to
investigate the gross human rights violations atieerohistorical injustices in Kenya

between 12 December 1963 and 28 February200Be commission was meant to help

*|CC Press Release, Kenya’s Post Election Violel@€: Prosecutor presents cases against six indilsidua
for crimes against humanity. December 15 2010.

*1 Kenya President Ratifies New Constitution, Thetishi Broadcasting Corporation, 27 August 2010.
www.bbc.co.uk

2 The Official South Africa Truth and Reconciliati@@mmission. www.justice.gov.za/trc/

3 The Kenya National Dialogue and ReconciliationRTJ
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in the healing and reconciliation process for Kertyis is yet to be achieved. Indeed in
South Africa, their commission was a necessaryoes®rto enable South Africans to
come to terms with their past on a morally acceftasis and to advance the cause of
reconciliation>* This should have been what the TIRC should hateasd here in
Kenya.

In addition, the KNDR had identified land as a k@pblem that required long
term solutions. To date both the coalition govemm@008-2013) and the Jubilee
Government (2013-to date) are facing challengeshe enactment of land reforms
envisaged in the new constitution. Indeed, in tne-up to the 2013 general elections,
land reforms formed a big part of the debate arstilisan issue of national importance.

Furthermore, although both the coalition governnagrd the Jubilee governments
have initiated programmes dealing with the youtbhsasKazi kwa vijana(coalition
government) and thewezofund (Jubilee Government), the unemployment rateray
the youth still remains high. However there are sgositive attributes to the KNDR
mediation process. Key among this, is the passnagtiae adoption of the constitution in
2010>° Indeed the promulgation of the constitution wasnsas a new dawn for Kenya
marking a paradigm shift in the country, in paf@uas the constitution contains a
progressive bill of rights and articles that ensaceountability by leaders as well as the
removal of excessive powers from the executive.

2.9 How Kenya got to the ICC vs International Law
Although this paper largely looks at the influemégublic statements on Kenya'’s

election, looking closely at the 2013 General Btets, the ICC cases played a large role

54,

See 113
® Towards the Next General Elections in Kenya: Statfi reforms and evolving scenarios. South
Consulting 2011.
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in the Elections as well as the statements tha¢ weteased during this period, however it
may be paramount to discuss how the relationshippvden Kenya and the ICC
developed.

Kenya, agreed to sign onto the Rome Statute in B@@later ratified it in 2005.
*%By this act Kenya, was agreeing to be bound byrtles and regulations of the Rome
Statute and international law. Indeed, the wholegiple of good faith forms a vital basis
to the survival of international law. Without gotaith states would not be able to trust
each other or even work togeth&That is why in my opinion, apart from justice ftvet
victims of the 2007 post election violence, the Yarcases have received so much
attention by the international community as welirdsrnational media.

The principle of good faith is important so much kecause in international law,
there lacks an enforcement agency such as thatl foationally through the police force.
Therefore the expressed will of a country becomasampount.’®For Kenya, having
signed the treaty, it meant that Kenya had senyocsinmitted itself to the Rome Statute
and agreed to adhere to its rules no matter thet®we issues. In other words, Kenya had
in principle accepted to face the consequencésviblated any of the rules or principles
of the Rome Statute.

The act by Kenya, first in 1999 in signing and @03 by ratifying the Rome
Statuté®, according to the 1969 Vienna Convention on the dd treaties (article 2b),

®Kenya agreed to be bound to the statute. The sjgaim ratifying of the Statute by

%% Clock ticks for Ocampo six. Capital Fm, April 6 20 www.capitalfm.co.ke/.../Clock-ticks-for-the-
Ocampo-Six-12322.html
>’ Dixon Martin, International Law. Oxford UniversiBress, London,2007. Pp233
581
ibid
*|CC Signatory and Ratification Status (as of Decenidl,2006).
% Vienna Conventions on the Law of Treaties 1969.
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Kenya is further guided in the Vienna conventiodemarticle 11°*which notes that the
consent of a state to be bound by a treaty mayxpeessed by signature, exchange of
instruments constituting a treaty, ratificationceygtance, approval or accession, or by
any other means agreed upon. However, in Keny&apsrdue to the lack of the word
treaty on the Rome Statute, it has not been takeausly by the public and politicians
alike and there has been discussion of the cowrdsily pulling out due to various
demands that the court has placed on the goverresemell as the accused.

Indeed, the Government of Canada which is onedhet’s largest supporters has
noted that Rome Statute is an international treatich, among other things, requires
States to surrender indictees to the court aneé@o#ind even demand for the collection
of evidence and asseféindeed, Kenya is facing the pressure of this regnént, and
even more so, with the complexities of having sspdent and deputy president as main
suspects in the case before the court. Undeniablwas noted by Kenya's campaign
during the 2013 AU summits as well as the 2013 A&Rtings, Kenya is realizing that it
is bound to the treaty (Rome Statute) and it iwipgpdifficult to withdraw from.

Dixon Martin, an international law scholar, hasetbthat the binding principles
of the conventions on the law of treaties argued before a treaty can create legally
binding obligations to a state, two criteria mustrbet. The first criteria, he gives is that
the state must have given its consent to be bowht;h Kenya did as noted earlier
through ratification and secondly the treaty mustenentered into force which Kenya
allowed by domesticating the Rome Statute throbhghkienyan International Crimes Act

2008.

61pa;
Ibid.
®’Department of Foreign Affairs, International Traatel Development Canada. www.international.gc.ca

48



Indeed, through this acts, the Vienna convention toraties deals quite
comprehensively with the scope of the legal obiuyet that a state accepts when it
expresses its consent to be bound by a treaty iefligeance that treaty has entered into
force. However, Article 26 of the convention noteat every treaty in force is bound in
good faith and that states will adhere to it. Iréqédl notes that concept of good faith,
also known as pacta sunt servanda means thateseae binding on any conditions in
good faith and without which it would be impossibdeoperate a system of treaty law.

Looking at the Kenya cases, the government seenistgery aware of this
principle. Ever since parliamentarians and even gbeernment began threatening to
withdraw from the Rome Statute, Kenya has neveicabetl its obligations, it may have
irritated, the ICC through consistent delays ingassing of requests, but never has the
country pulled out. However, this does not meah Keya or the Rome Statute does not
provide mechanisms for withdrawal. Article 127 (if)the Rome Statute notes that a
state party such as Kenya may by written notif@matiddressed to the Secretary General
of the UN withdraw from the Statute. However catbed are already ongoing would not
be affected by the withdrawal and in the case ofiyée®’it means that a withdrawal

would only be futile as the two Kenyan cases waaan regardless.

53 See 120
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CHAPTER THREE
AN EVALUATION OF KENYA'S MARCH 4 2013 GENERAL ELECT IONS
3.1 Introduction

This chapter presents analysis and findings okthdy as set out critical analyze
the Kenya’s march 4 2013 general elections.

Following elections in early March 2013 and thbilize Coalition's rise to power,
both Kenyans and the international community haasons to expect changes in the
country’s policies, especially foreign policy. Falling the elections in March 2013,
Western states were silent on how they will workhwihe new Kenyan government to be
headed by then President-elect Uhuru Kenyatta #fterannouncement by the IEBC
declaring Mr. Kenyatta President even as the Chimesigratulated the then President-
Elect Uhuru Kenyatta Even though the UK, the U.S, Canada and the Ebejrarate
messages, praised Kenyans for holding peacefuti@iss they avoided naming Mr.
Kenyatta and only offered blanket congratulatiangilt those electedFrom the West's
perspective, a Kenyatta victory presented a chgdlea quagmire of sorts, as many of
them have policies that hold spirit to human righiesspect of rule of law as well as
respect of international obligations. In additiomany of them apart from the U.S were
signatories to the Rome Statute. Turning a blipd en Mr. Kenyatta would mean
setting precedence on other world leaders facimgisations or trial for human rights

violations during conflict. A case in mind is Pt Al-Bashir of Sudan who, also a

'AFP, China congratulates Kenyatta over election .wi€apital Fm, March 11 2013.
http://www.capitalfm.co.ke/news/2013/03/china-caigtates-kenyatta-over-election-win/

Daily Nation, Kenya Election Reactions: West causiovhile China, Africa positive. Africa Review,
March 10 2013. http://www.africareview.com/Newsfiga-poll-reaction/-/979180/1716418/-/w34390/-
findex.html
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sitting president as is President Kenyatta, isnfpotharges before the ICC3U.S.
Assistant Secretary of State for African Affairchdoie Carson before the March 2013
Kenyan General Elections in a televised statemearned the Kenyan electorate that
“choices have consequence&lthough partially unintended it was popularly sesna
recommendation that the electorate should pick ®dinga, who was the strongest
opponent to Mr. Kenyatta. In early 2013, the UKotlgh its High Commissioner in a
televised interview on Citizen TV also warned tlitatvould keep only essential and
official contact with Mr. Kenyatta should he beatt=l president

However, it is yet to be seen whether the Keaygttvernment will make major
policy shifts in its Foreign Policy and relationgwthe west. This position is reinforced
by the perception that although the new leadershypung and a lot of the cabinet new,
its leadership represents the old order. Both BeesiKenyatta and his deputy Mr. Ruto
having been members of KANU and the Moi Governnaantvell as both having served
in the coalition government (2007-2012) headedhayttvo Principals, former President
Mwai Kibaki and former Prime Minister, Raila Odinga addition, the new leadership
has come to office with a major predicament: bbthRresident and his deputy are facing
trial at the ICC’as well as Kenya’s commitments to its internatiataigations including
to the Rome Statute. Indeed, there are signs girdzat the ICC cases are already

influencing the direction of the Jubilee Governnefareign policy albeit indirectly.

% |CC Press Release, ICC - ICC Prosecutor presasts against Sudanese President, Hassan Ahmad AL
BASHIR, for genocide, crimes against humanity arar wrimes in Darfur. ICC, ICC-OTP-20080714-
PR341, July 12 2010.

*Daily Nation, ‘Choices have consequences’ US tilsiyan Voters. Daily Nation February 7 2013.
http://elections.nation.co.ke/news/-/1631868/16&78p686h8fz/-/index.html

°Citizen TV, ‘EU will not deal with ICC Suspects. t2en Tv, February 6
2013http://www.youtube.com/watch?v=Bxopcw8dK2E

® Jammah Ali, ‘Uhuru and Ruto battle ICC, Standard ebfiary 12 2014
http://www.standardmedia.co.ke/?articlelD=200010453
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This is further enhanced by Kenya’s shuttle dipdosnacross Africa by senior
staff in the Ministry of Foreign Affairs and Intextional Trade in 2013in relation to
garnering Kenyan support in regards to the ICCaseegional bodies such as the AU
and the EAC as well as international bodies sucth@®ssembly of State Parties of the
Rome Statute. More importantly, analysts see evbatshave occurred since the Jubilee
Coalition's assumption of power as geared towahds unveiling of already strong
relationships but more towards galvanizing relucgato accountable governance and
democratization in Africa- all veiled under a Pafridan theme, which by itself is
positive but has been taken advantage as a methsdeking a deferral on the cases
before the ICC. Prior to their elections, Presideituru Kenyatta and his deputy
embarked on regional visits across the East Afriagiorf. The visits were aimed at
fighting the perception that the pair was unacddptanternationally. It worked. Their
charisma and youthfulness as well as their wetugit out Pan-African policies through
their manifesto was accepted by many an AfricasiBeat especially at a time when the
AU was celebrating its Anniversary. In addition,Kenya particularly among the youth
and their ethnic communities who were largely irdted by the ‘West's’ interference in
their choice of leaders, their acceptance by ofkffeacan Presidents seen as emerging
Pan-Africanists, such as Uganda’s President YowMuseveni could have partly

contributed to the ethnic voting that was seen ard¥i 2013,

"The People, Shuttle diplomacy over ICC cases kedfisials busy. The People, December 28 2013.
http://www.thepeople.co.ke/43306/shuttle-diplomé&my-cases-keeps-officials-busy/

8 Capital Fm, ‘Uhuru meets South Sudan Leader. f@hpi FM, November 12
2012.http://www.capitalfm.co.ke/news/2012/11/uhuraets-south-sudan-leader/

° Bernard Williams, Inthe Beginning Was The Deed: Realism and MoralisnPalitical Argument
(Princeton: Princeton University Press, 2005),1p.

Bonnie Honig,Political Theory and the Displacement of Politighaca: Cornell University Press, 1993),
p. 2.
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In an opinion piece for The East African, commant&eter Kagwanja observed
that the newly inaugurated government of Uhuru katay is recalibrating Kenya’'s
foreign policy to reflect an assertive new Afrioaatered approach as the central plank of
Nairobi’'s regional and global policy°Certainly, Kenya’s new "look inwards Africa"
policy as opposed to the traditional "look Westlipg or the emerging "look east
policy" now in vogue, is in line with the Uhuru-Rutampaign’s frequent assertions that
Western powers wanted to use the ICC to effectmregchange during the recent
presidential election on 4 March 2013. Indeed, tds to play out again close to five
months after their inauguration, when a senior kengovernment official and member
of the Kenyan National Security Advisory Councilcased USAID for plotting to
destabilize the Jubilee Government. In a staterdeatted at the US government and
dated 12 February 20%4 Francis Kimemia, Chairman National Security Advis
Council and Secretary to the Cabinet, noted thatctinsistent plans to destabilize the
Jubilee Government would not be tolerated at arstscespecially where civil society
(activists) were funded to tarnish the country'sl &ieaders' reputation regionally and
internationally. Rhetoric, which had been propadaterior to the 2013 General
Elections.

These assertions led pundits as the inauguratid0i8 came closer to predict

that Uhuru Kenyatta’s administration would likelgag in power re-emphasise, Kenya’s

%agwanja Peternside Kenyatta's emerging, assertive policy in tHfsica. The East African, April 13
2013 http://www.theeastafrican.co.ke/OpEd/commaside-Uhuru-Kenyatta-assertive-foreign-policy-in-
East-Africa-/-/434750/1747338/-/huljnn/-/index.html

YKimemia Francis, National Security Advisory Commt Full Statement on plans to destabilize
government, February 12, 2012. http://www.stand&dieco.ke/mobile/?articlelD=2000104580&story
_title=national-security-advisory-committee-stateren-plans-to-destabilize-government
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relationship with the East African region as wedl grow its relationship with the new
economic powerhouses, mainly BRICS states.

Indeed, in August 2013, a statement from the Beedis communication
secretary prior to President Kenyatta’s visit tos®la and China reaffirmed this. The
statement noted that the visits to Russia and Chynthe president were important to
Kenya in the context of the policy to look "Eadiy, which President Kenyatta intends to
focus on opening new markets or deepening exisefagions in the traditional Indian
Ocean Rim, as well as other countries such as &liss&ind Singapore, and the emerging
constituency of powers from the BRICS.

In addition to this, there has been a clear sifpoah the Kenyatta Government to
search for an economic foreign policy orientatibattis anchored in sub-regionalism and
pan-Africanism, with Kenyatta’s government pledgitagstrengthen its ties with EAC
member states Uganda, Tanzania, Rwanda and Buaisngell as South Sudan, Ethiopia
and Somalia, which are likely to become EAC memberthe future. In fact, Kenya
recently took chairmanship of the EAC a year egrlfgvhich observers see as a way of
Kenya growing its influence politically and econaaily in the region. In addition to
this, as a way for the justification of Presidergnigatta not attending his trial at the
Hague come 2014 due to his responsibilities not aslHead of State for Kenya but also
as the chair of the East African Community-an erely important body in regards to

regional security.

12 State House, August 14 2013, Statement by the aovwations Secretary:
http://www.statehousekenya.go.ke/

13Ssesika Edward, Why Kenya has taken EAC Chair. Thbserver, 28 November 2013
http://www.observer.ug/index.php?option=com_cortask=view&id=28874&Itemid=116
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Indeed, reducing western influence known to pushwvialues such as human
rights, respect for the rule of law and in recémies reminding Kenya on its obligations
to the Rome Statute. However, the underlying pashrfore African engagement as has
been seen in the past year by the frequent visitsgional and international bodies such
as the AU, EAC, UN and meetings with the ASP, iaths otherwise. Kenya’'s foreign
policy over the first nine months of the Kenyattavgrnment has been largely focused on
ICC and the deferral of the trial of the President.

3.2 2010 New Constitution

One of the main responsibilities of the coalitigovernment was to spearhead
fundamental reforms identified under the Kenya olai Dialogue and Reconciliation
(KNDR) process and in particular Agenda Four ptiesi Key among these reforms was
the enactment of a new ConstitutidrThus, Kenyans approved a new constitution by a
two-to-one margin on 4 August 2010 referendum asghin a free and fair manner by
the Interim Independent Election Commission (IIB@)h a majority 68.6% of voters
acceptind”. There were very few incidents of violence or str@ncluding in the Rift
Valley). The co-operation shown by the two mairtiparPresident Kibaki’'s PNU and the
ODM led by Prime Minister Odinga in supporting tmew constitution (despite

dissenting voices on both sides), lies in starkirast to the partisan in-fighting that had

14 Koffi Annan Foundation, The Dialogue Team of theria National Dialogue and Reconciliation
(KNDR) holds tenth review meeting. Koffi Annan Falation 12 October 2011.
http://kofiannanfoundation.org/newsroom/press/20QMdialogue-team-kenya-national-dialogue-and-
reconciliation-kndr-holds-tenth-0

> Gilbao, Eytan.Media and conflict: framing issues, making polighaping opinion Transitional

publisher, 2013: New York.
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marked the Grand Coalition’s tenure. Voters in sewvat of eight Kenyan provinces
endorsed the Constitutith

Key elements of the new Constitution include: tle&ention of a presidential
system, but with new control measures, includingligZTmentary oversight of all
presidential appointments and provisions for th@paathment of the president; the
devolution of power to 47 new counties and thetavaaof an upper house of Parliament
(Senate) to oversee county-level affairs. The aflehe new Senate will be to represent
counties, make laws concerning counties, deterrthieeallocation of national revenue
among counties. In addition there is now a limidfmembers on the size of the cabinet
and the prohibition of ministers being members aflipment (and vice versa); An
increase of the size of the National Assembly, f2#8 seats to 330 The establishment
of an independent Supreme Court, which has beehvala the jurisdiction to determine
the validity of presidential election, and a newdifial services commission, plus the
vetting of new and existing judges and the adopdioa Bill of rights; The creation of an
independent lands commission, a new anti-corrugdgency, a salaries and remuneration
commission, a new independent electoral and botexlaommission and a human rights
and equality commission; The erosion of the disznary power of the Treasury via the

creation of a new revenue-allocation commissionabddget controller's offi¢&

6 Mutunga W, ‘Kenya’s Constitutional Transition: TBéallenge of University, State, Society Relations’
public lecture delivered at University of NairoBil. August 2012 as part of Judicial Marches week.

The StandardTwo principals to blame for EACC dilemma’, 21@ember 2012,

18 Republic of Kenya, (2010). Vision 2030. First Maai Term Plan (2008-2012): Kenya Vision 2030,
Government of the republic of Kenya, Nairobi.
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3.3 Kenyan Elections: A Sense of Cautious Optimism

Two weeks after Kenyans took to the polls to eteetr new president on March
4th, 2013, International Peace Institute (IPI) bdsa policy forum that assessed the
outcome of the elections in Kenya. Panelists cameiil the mechanisms of the electoral
process, the 2010 Kenyan constitution, and theigatbns of the International Criminal
Court (ICC)® indictment of Uhuru Kenyatta, who won the majorigte?®. With so much
uncertainty following the disputed 2007 electiongiich entailed widespread violence,
the 2013 elections were seen as relatively peacBiohetheless, challenges remained
and the outcome of the elections would set the foné&kenya’'s internal security and
international standirfg.

Dr. Ozonnia Ojiel6’, Coordinatorfor Conflict Prevention and Recovery at the
Bureau for Crisis at the United Nations Developnferdgramme (UNDP), discussed the
violence prevention mechanisms that were put ioeplaefore the elections. In February
2013, he had visited Kenya for two weeks, on aiftation by the government, to look at
the preparations and provide advice to the natian#lority. From his perspective, at the
local, grassroots level, there was greater engageimeriolence prevention among civil
society and community groups. However, at the natidevel, he explained that there
were no mechanisms in engagement in a higher coramong the political actors, and

this presented also a gap in the 2007 electionsspile the gap, however, the election

1 Opanga K, ‘Ruto may soon learn The Hague is noieioDaily Nation 6 August 2011,
http://www.nation.co.ke/oped/Opinion/Ruto+may+soleatn+The+Hague+is+no+movie+/-
/440808/1214576/-/item/0/-/Ifmwihz/-/index.html.

20 |CC (International Criminal Court)Tentative Court Calendar 201,1http://www.icc cpi.int/NR/

2L Njiraini J, ‘ICC process hurts Kenya’s credit rafi The Standard 11 April 2011, http://www.
standardmedia.co.ke/InsidePage.php?id=2000033085&bi7&.126 Opanga Kp. cit.

2 Dr. Ozonnia Ojielo is an economist with the KerSehool of Monetary Studies, This article was writte
in collaboration with Dr. Moses Sichei currentlyndag as the Director of Research at the Commis&ion
Revenue Allocation (CRA) and Chris Milner a Professf International

Economics at the University of Nottingham.
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process in 2013 was still an improvement from 2007 Ozonnia noted that there has
been a lot of time and resources committed to mgldhe capacity of the electoral
commission. Although with 33,000 polling statiottspusands of polling officers and six
elections in one da¥ it was a logistical challenge to the 2013 genetattions. With
enhanced security arrangements and reforms irutheigry that enacted regulations and
designated special courts for election disputestetiwas however greater confidence
among Kenyans in the electoral process then in .2B@flecting on the lessons learned
from the past elections, it would have been impturtar national capacities for conflict
prevention and management. Within the country eheas a growing distrust of external
mediation and intervention, especially as two @ thajor political players faced trial at
the ICC so it was important that the election pssosas lead by Kenyans themsefies
3.4 The International Criminal Court

Prior to the disputed December 2007 general elestipre and post election
violence has featured in Kenya'’s politics sinceititeoduction of a multiparty system in
1991. Yet, the number of people killed and disptadellowing the 2007 General
Election was unprecedented. Indeed, it was an ieml{enya had been viewed as a safe
haven in a conflict ridden region. In addition, lanhad played host in the past to
numerous peace negations and conferences from SudiaSomalia to the Great Lakes.
Perhaps why opinion polls following the Post-Elentviolence showed a high favoritism
by Kenyans to the ICC process as one that wouldeligral and fair and that would help

Kenyans in their process of healing and justice.

Bnternational Foundation of Electoral systems, fiders in Kenya: IFES President and CEO Diary, March
3, 2013.

2 CIA (Central Intelligence Agency), ‘Kenya’, ifthe World FactbooRVashington: CIA, 2011.
https://www.cia.gov/library/publications/the-worfdetbook/geos/ke.html.
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To provide justice to the victims, combat pervaspolitical impunity and deter
future violence, the ICC brought two cases agasnstsuspects who allegedly bore the
greatest responsibility for the post-election viale. These cases had an enormous
political bearing for both the 2013 general eletdicand the country’s stability both
politically as well as economically. Even in poseation 2013, ICC rulings and court
procedures will inevitably either lower or increasténic tensions in the country. If the
ICC process is to contribute to the deterrenceutfré political violence in Kenya, the
court and its associates must explain its work landations better to the public and
manage expectations of Kenyans tactfully. Furtheendenya’s government must
complement that ICC process with a national proeés®d at countering impunity and
leading to national reconciliation and healing.

3.4.1 Impact of the ICC Proceedings

Since the reintroduction of multiparty party piclt in Kenya in the mid 1990s,
politicians have been understood to have coordihatelence in subsequent elections
including the 2007 general elections in attemptgrévent supporters of their competitors
from voting, as well as to intimidate their oppotserollowing the 2007 post election
violence and indeed political crisis, a Commissadinquiry into Post-Election Violence,
was established to investigate the facts and cistameces of the election
violence®®Among its major recommendations was creation ofeayén special tribunal
to try the accused organizers of the post-eleatiolence. The report also recommended
that if the government failed to establish the undl, the Panel of Eminent African

Personalities under the leadership of chief mediatahe 2007 post election violence

»Government of Kenya, Commission of Inquiry into fhest Election Violence final report, 16 October
2008
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Kofi Annan should hand over a sealed envelope aantathe names of those who
allegedly bore the greatest responsibility for gust election violence to the ICC for
investigation and prosecution. President Mwai Kibtekd Prime Minister Raila Odinga
signed an agreement for implementation of CIPE¥®mmendations on 16 December

2008, and parliament adopted its report on 27 Jgr2@09%°

A bill to establish a special tribunal was introdd twice in parliament but on
both occasions failed to pass. Indeed, on Febr&ary2009, Parliament rejected the
Constitution of Kenya (Amendment) Bill 2009 andtstas for establishment of a special
tribunal for Kenya. The bill presented by Justicel &Constitutional Minister, Martha
Karua with the strong support of President Mwai adband Prime Minister Raila
Odinga was however, rejected by 101 — 93 bteith 145 votes or two thirds of the
222 parliamentarians required for the constitutiom@mendments. This was also the
period the slogan used by parliamentariaberi’t be Vague, ask for Haguwas coined.
Earlier, the President and the Prime Minister, &aglied that only a local tribunal could
effectively deal with the suspects of the posttgbecviolence. However, civil society
organizations have noted that the President andePMinister may have made little
effort to marshal support for the bill and to imggeupon parliamentarians from their
respective parties in which they were leaders tbellective responsibility to establish
the local tribunal as a means to provide accoulittaB? In addition, CIPEV had

recommended a deadline of January 30, 2009 to thessConstitution of Kenya

%Corell Hans, Legal Advisor to the African Union Rarof Eminent African Personalities: Note on
Handover of CIPEV Materials to the Prosecutor ef l6C, 29 July 2009.

27 Statehouse, Parliament rejects a local Special bufidl, 12 February  2009.
http://statehousekenya.go.ke/news/feb09/2009126401.

% Human Rights Watch Paper, Establishing a Specialfal for Kenya and the Role of the International
Criminal Court, March 25 2009.
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(Amendment) Bill 2009 but on February 24, 2009 Amngranted the Kenyan
Government more time to re-introduce the bill afparliament failed to pass the bill.
Despite calls by the Catholic Church, civil societyd the US and EU to form a local
Tribunal, parliament did not pass the bill. It Haeen argued that parliamentarians may
have had the false assumption that internationadqmution would have taken a long
time?® as was the case with the Rwanda trials that wereght to the ICTR. Indeed, on
July 14, 2009 the Kenyan Cabinet failed to agreelustice and Constitution minister
Mutula Kilonzo’s (Martha Karua had been replacedlastice Minister) draft Bills- the
Constitution of Kenya Amendment Bill and the spk@iabunal for Kenya Bill on local
tribunal.In November 11 2089 Parliament also failed to debate thebills duéatk of
quorum. The Bill, tabled by Imenti Central MP Gitobmanyara, sought to establish a
tribunal to try the masterminds of the 2007 post®bn violence. This led as per
agreement, Annan to pass the sealed envelope amyittence gathered by CIPEV to the
then ICC chief prosecutor, Luis Moreno-Ocampo, aiuy 2009. Four months later, on
5 November 2009, the ICC prosecutor announcedtbaded to request authorization to
proceed with an investigation to determine who bgneatest responsibility for crimes

committed during the 2007-2008 post-election vioken

When the ICC Chief Prosecutor announced, on 1®iber 2018, the names of
the six suspects, many of the parliamentariansitiicy William Ruto who had opposed

the tribunal bill accused the court of selectivstige. To many Kenyans at the time, as

29 Omeje and Hepner, Conflict and Peacebuilding énAfrican Great Lakes Region. pp.130-131

%0 Rugene Njeri, Kenyan MPs snub bill to form log@unal, Daily Nation, 11 November 2009

3The international Criminal Court, “ video of the @CProsecutor’s press conference on Kenya on 15
December 2009”
http://www.icccpi.int/en_menus/icc/situations%208sRDcases/situations/situation%20icc%200109/press
%20releases/Pages/ma84.aspx
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opinion polls portrayed, the ICC’s involvement wasitive, as it sent a strong signal that
indicated that entrenched impunity for wealthy graverful politicians would not be
permitted to endure. If national courts are unablenwilling to prosecute perpetrators of
gross electoral violence, then the internationaircoould. For a political class used to
impunity, the involvement of the ICC was game clargn how politics was conducted
in the country. Kenyan politics would no longer &e internal matter but would be
watched carefully by the international community.

Indeed, the 2013 presidential and legislative tedlas played out against a past
backdrop of a significant ICC role. In fact the I@Ecame the proverbial ‘elephant in the
room’ prior to the 2013 general elections. Mostloé# politicians preferring not to talk
about the 2007-2008 Post Election Violence as aosaeconciliation and justice for the
victims but rather using it as a means of gatheviogs by making it an ethnic issue
arguing that the cases before the Court were ugetthd ICC to target certain ethnic
communities from gaining political power.

In addition, other factors also came into play. Tthe&going president, Mwai
Kibaki, would not run as the constitution barreeghtirom doing sd? opening up the
political arena to new and youthful politicians.rtagrmore, the constitution promulgated
on 27 August 2010 had created powerful new postiorcluding that of an independent
judiciary led by an autonomous chief justice tlmased the bar for presidential aspirants
and plans for impunity. In addition, according be tconstitution, a successful candidate

would have to obtain an absolute majority of vaaesvell as more than a quarter of the

%2The Constitution of Kenya 2010 article 136

62



votes in at least 24 of the 47 countfesThis lead to Political party agreements and
alliances all in the hope of getting the largestrstof the electorate.

The two most prominent ICC suspects, Uhuru Keayahd William Ruto,
explored the possibility of uniting behind one calate. The two unlikely associates, in
particular following the 2007/2008 Post-electiomlence, where the Kalenjin, Ruto’s
Ethnic Community and the Kikuyu, Kenyatta’s ethommmunity fought following the
disputed 2007 General Elections now faced a comioenthe ICC, that threatened their
freedom not only locally but internationally. The@t's cases seem to have cemented
their friendship raising their relationship to néeights only seen in the 1990s and early
2000s when both were active members of KANU undwer leadership of former
President Daniel Arap Moi. When the ICC announicethte January 2012 that it had
confirmed charges against each of the six susp@ctsvho would proceed to trials there
was a real fear that the decision by the Court déesd to ethnic tensions, regardless of
the legal merit¥, fortunately this did not happen. The ICC’s demisi would continue to
play a pivotal role in Kenya'’s political processpecially prior to the 2013 election. The
court appeared cognizant that these could not é&ed by many Kenyans simply as
legal decisions and that the timing and framingpobceedings and rulings would
inevitably have an impact in heightening or furtdempening tensions in the country as
it prepared for the elections.

Accordingly, the ICC would release public statetsamarning suspects and other

politicians not to politicize the judicial proceads, such as the one released by ICC

331 1hi

Ibid
%K akaire Sulieman, ICC blamed for stocking interréthtension in Kenya, March 11 2013, the Africa
Globehttp://www.africanglobe.net/africa/internatbicriminal-court-blamed-stoking-inter-ethnic-temss-
kenya/
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Judge Ekaterina Trendafilova's on 5 October 2®hbting that continued hate speech
would be considered in the pre-trial deliberatidnsaddition in a press statement issued
by the ICC on 26 October, the court said:

The Chamber also reiterated its appeal previoushdento all concerned

and citizens of the Republic of Kenya to respeet life, security and

property of victims and witnesses and to refraionfrengaging in any

activities that are likely to trigger or exacerbatension and violence in

the Republic of Keny®.

This helped to dampen and deter aggressive etmudqoolitical rhetoric prior to
the 2013 election but on the other hand had a ivegahpact on the media who self-
censored denying the Kenyan public information. M/the ICC still remained respected
in Kenya, prior to the 2013 general elections, pulpproval of its role had been
declining’, due to smart media engagement by the Jubile&iti®aahs well as skillfully
crafted public statements that turned the coud anheo-colonial judicial mechanism out
to oppress Africa. In order to counter misconcepiof the court’s decisions prior to the
2013 general elections, the court and its suppmriecluding both local and international
civil society intensified public information and togach efforts to explain its mandate,
workings and process. In fact, at the time the §p@ned an outreach office in Kenya

whose work was partly to advocate for the ICC m ¢buntry.

#Mathenge Oliver, ICC warns Kenya Suspects agaimsidation, Africa Review, October 5 2011;
http://www.africareview.com/News/ICC-warns-Kenyaspacts-against-intimidation/-/979180/1248616/-
[format/xhtml/-/fiiand2z/-/index.html

*nternational Criminal Court, Pre-Trial Chambenill issue its decisions confirming or declining t
confirm the charges in both Kenyan cases on theesdate, 26 October 2011. http://www.icc-
cpi.int/en_menus/icc/press%20and%20media/press¥e2Bes/press%20releases%20(2011)/Pages/pr737.
aspx

$\Wanyama Henry, 61 percent of Kenyans want ICC cdemsed, The Star Newspaper, February 1 2013,
ppl
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In addition, the position to support the procestha ICC by civil society groups
(especially those in the human rights and govemasctor), through advocacy efforts
and the release of public statements, would lademecto haunt them. By accepting to
support the ICC, they had inadvertently taken atipal position, supporting Raila
Odinga who at the time was the biggest contendéthiaru Kenyatta and William Ruto
%8who both faced trial at the ICC. The Kenyan publliperception of civil society, as a
result of public statements and media engagemesupport of the case before the court,
would change for the negative and they would nogéonbe seen as non-partisan
bystanders but as organizations whose agenda ve&spg@n Uhuru Kenyatta presidency,
which may have been incorrect but an inevitableurnstance that they would find
themselves in.

3.4.2 ICC’s Role in the 2013 Kenyan Elections

Kenya’s 2013 election quickly become the subjdcthe ICC especially due to
the high media attention by both local and inteomatl media as two of the accused
persons in the Kenya cases and at the time pogsiedent and deputy, Uhuru Kenyatta
and William Ruto respectively asking judges to e¢dessetting a trial date that could fall
after the presidential electidh.

Before this request, the potential clash betweeny's electoral schedule and
the trials of four Kenyan accused before the IC@ baly been the subject of political
meetings in the country and public debate. This wesgitable as two of the accused were

presidential candidates in the election, which badn scheduled for March 4, 2013.

#Vanambisi Laban, poll, Raila-Kalonzo will beat UtiRuto. Capital Fm, 14 December 2012
http://www.capitalfm.co.ke/news/2012/12/poll-rakatonzo-will-beat-uhuru-ruto/

*Musau Nzau, Ruto applies for ICC Trial after Elens. The Star Newspaper, May 29 2012
http://www.the-star.co.ke/news/article-16581/rupples-icc-trial-after-election
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Although Kenya'’s IEBC at the time had set the Ma#@013 date, there had been a court
case in the country that was at the appeal stagehioh judges were being asked to
determine Kenya’s election dat&vith rumors of the election being pushed passe®201
This increased further tension that the March datdd be changed increasing anxiety in
the country that the general elections would nké galace after an announcement in the
previous year that the election would not be hetd ecember 2012 as had been
anticipated by many Kenyans.

In March and April 2013, both Uhuru Kenyatta andlldm Ruto received
approval from the elders of their ethnic commusiti® run for Presidential office
although they faced charges at the ICC. At the mg®t that received wide media
coverage, various local, religious and politicaintounity elders and leaders separately
endorsed the presidential aspirations of Uhuru leéayand William Ruto, the groups
also stated that they would petition the ICC to eéhdle trials postponed until after
Kenya’s elections, arguing that it was the fundat@leand constitutional right of every
Kenyan to choose the leaders they want.

It was not clear if the judges of the ICC’s Triahamber V would take into
consideration the Kenyan election date in detemginvhen to schedule the first day of
the Kenya trials. However, it seems the ICC tookaeoof the mood in Kenya as well as
the wide media coverage by international press ssciReuters and CNN as well as
various public announcements locally prior to thenian Elections and judges at the
Court asked for proposals on a trial date and hosvprosecution and defense teams
would exchange evidence, among other things. Taelay 28 2013 as the deadline for

written submission for the status conference whalteparties would sort out the

““The East Africa centre for law and justice, Thertofiappeal ruling on the election date, 8 AugiGit?2
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preliminaries necessary to ensure a smooth*friéhat status conference was to be held
on June 11 and June 12 2013 respectively- aftegeheral elections. The accused in the
first case before the ICC had asked the trial bateet after March 4, 2013. One of them,
William Ruto, had argued through his lawyers theg 2013 general elections presented
an important and better opportunity for him to ¢omé¢ reconciliation efforts he had
began after the violence that nearly tore Kenyatapaarly 2008.

In addition, lawyers for Uhuru Kenyatta, who wase@f the accused persons in
the second case, had not referred to the eledtistead, they had argued that fixing a
trial date depended on the time it would take ttesgcution to disclose its evidence and
how long it would take them to analyze that evidgetwdetermine their defense strategy.
Lawyers for the othefPaccused in the second Kenya case, former HeadlicFService
Francis Kirimi Muthaura, had made similar argume{s the time the outgoing ICC
Prosecutor Luis Moreno-Ocampo left it to the judgdiscretion to determine the trial
date. The Prosecutor, however, offered an estifbatease one and case two of how
long it would take the prosecution to argue itsesasnce trials begun.

The prosecutor was keen to retain the redactiongithess statements and other
prosecution documents that applied during the maé-phase and was the great
frustration of the defense lawyers. The prosecuti@nted those redactions and the
anonymity of witnesses retained until 60 days ansome cases 30 days, before trial. At
that point the prosecution believed the defenseldcdnave full knowledge of the

witnesses offering testimony against their clientghout unnecessarily exposing those

*Maliti Tom, Two Kenyans want ICC trials to starteifKenya Polls, ICC Now June 6 2012.
“?Barkan, Joel D. 2013. “New Forces Shaping Kenyaliti€o”CSIS: African Notes NdWashington:
Center for Strategic and International Studies.
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witnesses and or their families to security riskse prosecution also believed that the
proposed 60-day period, or 30-day period, was @gfit for the defense to investigate
the witnesses and prepare its case. All defensgelavsaid that they were waiting for the
prosecution’s submissions before knowing how theyla exchange evidence with the
prosecution. They had, however, expressed resensatibout redacted materials and also
wanted the prosecution to disclose sensitive in&tion well in time to allow them
prepare a defense.

The Prosecutor also said that he had presentatddrial judges’ submissions he
made to the pre-trial chamber, highlighting sevirsiances of witness interferefiteHe
said the prosecution was investigating activitimsch as cases of individuals posting
material online, claiming it revealed the identdly protected witnesses. Ocampo at the
time argued that his investigation was in the canté Article 70 of the Rome Statute.
Article 70 deals with offenses such as obstructngnterfering with witnesses. It states
that if anyone found guilty faces a sentence ofmote than five years, or a fine.

With Kenyans following the case closely, their i@ty in relation to the 2013
general elections and the ICC case was put to mestever, campaigning by both the
Jubilee coalition and CORD coalition intensely feed around the cases before the ICC.
3.4.3 Kenya Elections and Elect Leaders Versus THEC and West

On March 4 2013, Kenya held its first General Etets under the new
constitution; Uhuru Kenyatta was declared the HEesgi Elect by the IEBC after
garnering 6,173,433 votes over Raila Odinga’s 534K Kenyatta had been able to

secure 50.51% of the vote over his closest conte@dénga who had 43.70% closely

*3Opiyo Peter, Ocampo warning over witnesses triggésm in government, The Standard, March 16
2012 http://www.standardmedia.co.ke/businesslaffi600054159/ocampo-warning-over-witnesses-
triggers-alarm-in-government?pageNo=1
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avoiding a run-off. “‘However, Raila Odinga and civil society groups Erajed the
results at the Supreme Court alleging irregulegitigat had affected the election results
and calling for fresh elections. In a court chajjertelevised live on all Kenyan TV
stations as well as majority of the Radio Statidtsnyans had to wait anxiously for a
verdict from the Supreme Court. On 30 March 20108t a month since the general
elections, Kenya’'s Supreme Court upheld Uhuru Kenigelection as president®

The Supreme Court decision left many members @fitternational community
in particular western states that had ratifiedRloene Statute and the UN in an awkward
position-many states having their largest Africaissions based in Kenya or the UN
which has UNEP and UN-Habitat headquartered in KeKgnya's newly elected
president, and his running mate William Ruto, biaited charges at the ICC for the roles
they may have played during Kenya’'s post-electimtence in 2007-2008. The Kenya
trials also suddenly took a more complex twist anyatta and Ruto were no longer
individuals facing trial at the ICC but were nownttgcratically elected head of state and
deputy head of state facing trial in a foreign ¢olihe decision by the Supreme Court
also provided a dilemma for these states and theoNow to diplomatically engage
with Kenya and its new leadership.

Although both Uhuru Kenyatta and William Ruto halddged to cooperate fully
with the ICC, and with the Court stating that it wleb go ahead with the trials, the

decision by the Kenyan Supreme Court was not gewedgsrior the ICC. The Kenya cases

*“Uhuru  Kenyatta declared Kenya’'s Fourth Presidenthe TEast African, March 9 2012
http://www.theeastafrican.co.ke/news/Uhuru-Kenydgalared-Kenya-president-elect/-/2558/1715562/-
/mr3hup/-/index.html

*The Judiciary, Supreme Court full judgment of dmtt  petition 2013
http://www.judiciary.go.ke/portal/assets/files/INEYFSLLY%20JUDGEMENT-
PRESIDENTIAL%20ELECTION%20PETITION%202013.pdf
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had just become one of the most prominent andcdifficases that it would face. The
Court, which had secured only one conviction soffam a case list that is almost
exclusively African, already had a severe image aratlibility problem which could
only be further damaged by developments in Kenyd angrowing Pan-African
movement within the AU.

In addition, the ICC had just announced a new fclpesecutor, Fatou
Bensoud®, an African, who had taken over from Ocampo anel ¢ourt had also
dropped charges against one of the other co-accusdbe Kenyatta case, Francis
Muthaura due to the withdrawal of key witness testly. Since the case against
Kenyatta is based on very similar evidence, lawyerKenyatta had requested that the
case be sent back to the pre-trial chamber.

Indeed, Kenyatta and Ruto’s electoral victory waen by many as a rejection of
the charges being leveled against him by an "inapsti ICC. Kenyatta and his running
mate William Ruto had previously gone on recorduagty western interests of working
against his presidency.

The Supreme Court decision and Kenyatta’s electictory would also present a
dilemma to Western States with a diplomatic presemc Kenya in particular the
governments of the US and the UK who in the runnay@mnd the immediate aftermath of
the elections seemed against the prospect of adngnd Ruto victory. Both states,
through various public statements had declaredilantspolicy’ of maintaining only

‘essential contacts' with individuals facing taalthe ICC. Like Civil Society groups, this

46 Gambia’s Fatou Bensouda sworn in as ICC ProsedBtiish Broadcasting Corporation, 15 June 2012
http://www.bbc.co.uk/news/world-africa-18455498
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position had inadvertently led to the perceptioattthey were partisan in the 2013
General Elections.

Indeed, prior to the 2013 General Elections, (S&cretary of State for Africa,
Johnny Carson, himself a former US ambassador toy&edelivered a veiled public
statement warning the Kenyan electorate on the igapbns of voting for an ICC
indictee when he remarked in a conference call wé#porters that "choices have
consequences." Despite this warning (or perhapausecof it) Kenyatta and Ruto were
democratically elected as President and Deputyid&naisrespectively -albeit by a slim
margin. In a February 07 2013 Press briefing, #ast Secretary of State Johnny Carson
said:

President Obama clearly stated that the choice lod will lead Kenya is

up to the Kenyan people, but it is also importanhote that choices have

consequences. We live in an interconnected warttl @eople should be

thoughtful about the impact that their choices hawueheir nation and on

the world.*’

Following the announcement of Kenyatta's electsnpresident of the Republic
of Kenya, Western states in carefully worded statas had initially refused to
congratulate Kenyatta by name. However, followihg Supreme Court announcement
declaring Kenyatta as president, some of the westates including the UK and the US
acknowledged the president-elect in their congaadny message&®The change in heart

could possibly be linked to Kenya’'s past relatiom$h these states as she was too

*"United States Diplomatic Mission to South AfricariéBing on the upcoming General Elections with
Assistant Secretary, Johnny Carsons. February 73HMpt//southafrica.usembassy.gov/mediahub-av-
carson_20130207_kenya.html

8 Sahan Journal, US, UK, France Congratulate Uhemyiitta On Election Victory. Sahan Journal, March
30, 2013. http://sahanjournal.com/uhuru-kenyattayia/#.UySRDiZWFdg
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important strategically to both the U.S. and the, @&pecially due to its role in the fight
against terror and its geopolitical position ini&& and the world. Indeed, the change in
tact by both the US and the UK, represents whaistedave always acknowledged that
states are inertly selfish and have their own &gt at the front of any engagement with
other states.

3.5 Western Statements and the Kenya Elections (1gase see annex for statements
by foreign governments)

Following the March 4 2013 General Elections, th€, US, Canada and the
European Union in separate messages, praised Kemfyaholding peaceful electiofis
however carefully avoiding to name Kenyatta anty affering blanket congratulations
to all Kenyans. The UN Secretary General, Ban Kbmalso refrained from mentioning
Kenyatta in his congratulatory message. A staterbgrgan Ki Moon’s spokesman said
the UN Secretary General had noted the results esfyi('s election®®Mr Ban in the
statement congratulated the people of Kenya foir thepressive determination to
participate peacefully in the elections, and far gatience they had demonstrated while
awaiting the results. The Secretary- General’s eppé&rson is quoted as saying:

The Secretary-General has noted the results of &enpresidential

election announced today by the Independent Elac@md Boundaries

Commission (IEBC). He congratulates the people efhy& for their

49 Africa Review, Kenya election reactions: West @@ug while China, African countries positive. Afiic
Review, March 10 2013. http://www.africareview.ctlalvs/Kenya-poll-reaction/-/979180/1716418/-
/w34390/-/index.html

UN, Statement attributable to the Spokespersontter Secretary-General on Kenya. March 9 2013,
http://www.un.org/sg/statements//index.asp?nid=6646
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impressive determination to participate peacefinlyhe elections, and for

the patience they have demonstrated while awaitingesults>*

African States including South Africa, Uganda, Zama and Somalia had
however been more forthcoming, directly congraintptkenyatta on his election as
presidentollowing the March 4 2013 election, perhaps a oeathat led to President
Kenyatta later announcing that Kenya would seekasl@conomic and political ties with
other African States-that stood with him when tést 0f the world turned their backs on
him. For instance, South Africa, which is seen &scA’'s most influential state through
its President Jacob Zuma congratulated Uhuru Kéayat winning Kenya's presidential
election. The South African President while respogdo reporters noted that Kenyatta's
trial at the ICC would not affect ties between $oufrica and Kenya. In addition,
Ugandan President Yoweri Museveni in a congratwyatoessage to President Kenyatta,
notes:

| am writing to congratulate you [Uhuru Kenyattah the historic victory

you achieved by winning the tightly contested Riesiial election in

Kenya. Ugandans and the NRM congratulate you. V& forward to

consolidating the brotherly relations between owotcountries within the

wider East African and the Great Lakes region. W @ongratulate the

people of Kenya on holding such peaceful electiths.

*libid

>’African Review, World leaders react to Uhuru Kemgatourt win. Africa Review. March 31, 2013.
http://www.africareview.com/News/-World-leaders-ceto-Kenyatta-court-victory/-/979180/1735308/-
/tihh3bz/-/index.html

*yganda State House: President Museveni sends dalajomy message to President elect Uhuru
Kenyatta, 9 March 2013. http://www.statehouse.goneglia/presidential-statements/2013/03/09/president
museveni-sends-congratulatory-message-president-e
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On the other hand, Western states had previoualyed that it would not be
business as usual should Kenyatta and his depasrdant William Ruto, all of whom
are facing crimes against humanity charges at@ii win the March 4 general elections.
*These countries consequently sent what could leetbras coded messages that the
election of an ICC indictee would negatively affémeir country’s relations with Kenya.
Sentiments that were not taken lightly by formerdign Affairs Minister Sam Ongeri
who on 11 February 2013 summoned EU ambassadorkenya to register his
displeasure over what appeared to be an orchestadtempt by the west to influence
Kenya’s election.

In addition, these messages by the UK, US and Etbassadors triggered an
angry reaction from Kenyatta's Jubilee coalitionclhdismissed it as unwanted foreign
interference in domestic matters as well as alpjdbreign powers to impose a preferred
candidate®®

Indeed, immediately after Kenyatta’s election aessklent and before the Kenyan
Supreme Court ruling, the US Secretary of Staten Jerry in an inexplicable message
reaffirmed that his country will remain closelyial with Kenya, however not revealing
whether the US policy towards Kenya had changedatdwCC indictees now that
Kenyatta had officially been declared the winnertlé presidential electiofi. In his
congratulatory message, the US Secretary of Statirthat the US stood with Kenya

and noted that the US will continue to be a strisiend and ally of the Kenyan people.

*illiam E. ScheuermanHans Morgenthau: Realism and Beyofolity Press, 2009); Michael C.

Williams, ed.,Reconsidering Realism: The Legacy of Hans J. Mdlgen(Oxford Univ. Press, 2007);

Christoph FreiHans J. Morgenthau: An Intellectual BiograpthySU Press, 2001).

*Karanja Samuel, Western nations warned on politiodrference. Daily Nation, February 10 2013
http://elections.nation.co.ke/news/-/1631868/16B34fh7ovtkz/-/index.html

*Kerry John, Results of Kenya Elections. US Depantmeof State, March 9 2013.

http://www.state.gov/secretary/remarks/2013/03/2058tm
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The UK on the other hand in a statement largelget®d at the electorate and not the
President-elect congratulated Kenyans noting thay thad expressed their sovereign
will. The then UK Minister for Africa Mark Simmondsxpressed in a statement that it
was historic when the Kenyan people on March 4 2@a&e together at the ballot box”
to achieve the promise of the new Constitution emoose their future leaders-carefully
refusing to mention both the President and the Beglect.”’

In his statement, the UK Minister for Africa wefirther to note that he was
confident that any election related disputes wdeddealt with by the court&“swiftly
and fairly” noting the value of the historic pantsieip with Kenya and the UK which
would continue to work in support of stability, seity, development and prosperity. The
Canadian High Commissioner to Kenya David AngeBoain a public statement
expressed his congratulations to the people of Kelgo noting that they exercised their
democratic rights in electing their leaders. Indasefully worded message, the Canadian
High Commissioner said that he had witnessed maliof Kenyans standing calmly and
patiently in line for several hours in order to exge their right to vote for presidential,
parliamentary and county candidaies.In his statement the Canadian High
Commissioner notes:

Canada congratulates Kenyans on exercising thematzatic right and

on conducting peacefully the first elections un@emnew constitution.

Millions of Kenyans stood calmly and patientlyiimel for several hours in

" Simmonds Mark, Minister (UK) for Africa Comments &enya Elections Result. UK Foreign and
Commonwealth Office, 9 March 2013. https://www.gdvgovernment/news/minister-for-africa-
comments-on-kenyan-election-results

*ibid

*High Commission of Canada to Kenya, Canada CommentsKenya Elections, March 9 2013.
http://www.canadainternational.gc.ca/kenya/highisgfaits/2013/ElectionNR_C.aspx?lang=en
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order to exercise their right to vote for presidaht parliamentary and

county candidates...

The European Union, also considered as part ofenestates for the purpose of
this research, through its High RepresentativeFareign Affairs and Security Policy,
Catherine Ashton, congratulated Kenyans for condgcpeaceful elections, however
ambiguously noting that the rule of law must bemtained in Kenya at all time&At
the time Raila Odinga, who lost the election, hadressed his dissatisfaction with the
tallying process during the election and had st#itedl he would seek redress from the
Supreme Court as provided in the constitution. Mshton in her statement went on to
note that, the EU was confident that any disputeslavbe dealt with by the IEBC and
the established judicial mechanisms in a fair marfi&he too did not mention Kenyatta
and Ruto by name in her statements. In her stateleishton says:

The European Union congratulates the people of Hefioy the largely

peaceful elections. Kenyans have shown a strongntionent to electoral

democracy by turning out in high numbers and pedlgeéxercising their
democratic rights. The EU congratulates all thodeovhave been elected
successfully and commends those who have concetkat dnd appealed

for peace.

The Chinese government, part of the Eastern Sthtegever in their message,

following IEBC’s announcement of Kenya’s new presitj congratulated by name, the

9 EU, Declaration by the High Representative, CaleeAshton, on behalf of the European Union on the
elections in Kenya. EU, 9 March 2013. http://eurep&apid/press-release_ PESC-13-107_en.htm
61pa;
Ibid
See 177
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then President-Elect Uhuru Kenyatta for winningcttms. ®*Unlike their western
counterparts, the statement by the Chinese Governwas an indication that they had
recognized Kenyatta as President and were willmgvork with him. The Chinese
Government went even further to congratulate Keayfor voting peacefully. In a
statement from the Chinese embassy in Kenya, theeS€é Government said they were
looking forward to working with President Kenyatt4And indeed soon after President
Kenyatta took office, bilateral relations betwebe two countries has leap frogged to its
closest since Kenya gained independence. TodayaGéiseen as one of Kenya's largest
bilateral lenders and one of the most active foregpvernments in infrastructure
development in the country.

Former UN Secretary General Kofi Annan and a lesatliator during Kenya’'s
Post-election crisis, in a statement on behalf loé Panel of Eminent African
Personalitie€¥, applauded the calm exhibited by Kenyans as thaited patiently for the
results of the election. Mr Annan also noted that was encouraged by Cord’s
Presidential candidate Raila Odinga’s decisionawotest the outcome of the election as
provided for in the constitution — through the dsurin his statement he said:

| congratulate the winners and would like to paNpdte, once again, to

the tremendous patience that the Kenyan people bagecised as they

®Shasha Deng, China congratulates Kenyatta on efectiictory. Xinhua, 11 March 2013.
http://news.xinhuanet.com/english/china/2013-03¢1182225468.htm

®African Review, World leaders react to Uhuru Kemgatourt win. Africa Review. March 31, 2013.
http://www.africareview.com/News/-World-leaders-ceto-Kenyatta-court-victory/-/979180/1735308/-
/tihh3bz/-/index.html

®%Annan Koffi, Statement by H.E. Kofi Annan on behalfthe AU Panel of Eminent. African personalities.
March 30 2013http://www.dialoguekenya.org/pressar@@-March-2013%20-
%20Statement%20by%20H.E.%20Kofi%20Annan%200n%20i#%Ra0f%20the%20AU%20Panel%200
f%20Eminent%20African%20Personalities%200n%20thedé23ion%20by%20the%20Supreme%20Co
urt%200f%20the%20Republic%200f%20Kenya%200n%20tiiresidential%20election%20petition..pd
f
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waited for the conclusion of this much anticipapedcess. In accordance

with the Constitution, the decision by the Supré@oert is final, and |

applaud the Prime Minister’s reaffirmation that @l honour the ruling

as such. | call upon all the people of Kenya tothe same, and to

continue to exercise the calm, restraint and tahee that they have

exemplified...

However, on 30 March 2013, following the Suprenw€ ruling upholding the
election of Uhuru Kenyatta as president. US PregjdBarak Obama, through his
spokesperson, released a statement congratulatasident Kenyatta on his election as
well as Kenyans for holding peaceful electi§nsin the statement read by his
spokesperson:

On behalf of the President and the people of thetednStates, we

congratulate Uhuru Kenyatta on his election as mlest of Kenya. We

also congratulate the people of Kenya on the pehadnduct of the

election and commend Raila Odinga for accepting $upreme Court's

decision. We urge all Kenyans to peacefully acdbpt results of the
election. The electoral process and the peacefjudachtion of disputes

in the Kenyan legal system are testaments to tbgrpss Kenya has made

in strengthening its democratic institutions, ahe desire of the Kenyan

people to move their country forwatd.

% white House (US), Statement by the Press Secretarhe Presidential Election in Kenya. March 30

2013. http://www.whitehouse.gov/the-press-offi€d/2/03/30/statement-press-secretary-presidential-
election-kenya
®ibid
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In addition, UK’s Prime Minister David Cameron arktench President Francois
Hollande also sent congratulatory messages todemskKenyatta following the Supreme
Court ruling. The UK and US statements receivedewitedia coverage due to the now
contradiction from those earlier provided by thgwvernment officials who had provided
a perception that it would not have been businssssaal in regards to bilateral relations
if both Kenyatta and Ruto were elected as presidendt deputy. In addition, this also
indicated that Kenyans had not heeded the warrgigs by the US and UK diplomats
on voting for ICC suspects. Their influence on tieice of preferred presidential
candidate that Kenyans should have voted for throgtgtements prior to the election
could be argued had failed, yet Kenya was geopaliyi too important to the two states
for their own interests such as trade and the wateaor for these two states to isolate
the country. Indeed for Western states such at/ghand the UK this would not be the
first time that they would have had to release r@mhttory statements as they have in the
past found themselves in an awkward position in Nhddle East and Tunisia where
popular vote has given power to leaders they waotchave wished to engage with.

One stark example where western states have tefasecognize a government
is Hamas, a militant Palestinian party that sin@872has ruled a mini-state in the Gaza
Strip. ®®An offshoot of Egypt’s Muslim Brotherhood, Hamasshang been regarded as a
terrorist group by Canada, US, Israel and the EW.iB 2006, it won a majority of seats
in parliamentary elections held by the Palestirdathority, defeating Fatah candidates
who were widely seen as corrupt. It never took m@nhowever, as talks with President

Mahmoud Abbas, a member of Fatah, over how to dipower broke down.

% Rose John, Palestine: Fatah, Hamas, Israel andWhst. Socialist Review, January 2007.
http://www.socialistreview.org.uk/article.php?algicumber=9924
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For instance, Canada’s Department of Foreign Adfdinternational Trade and
Development notes in its Policy on key issues elfinaeli-Palestinian Conflict:

Canada has listed Hamas... and other groups as tistrorganizations in

accordance with UN Resolution 1373 (2001) and Caradegislation.

The Government of Canada has no contact with theseps.

However, Kenya is different, with the ICC case iag Uhuru Kenyatta and
William Ruto weakenind”and with strong past bilateral relations, westdates have
more to lose if they did not engage with the presay. Kenya is an ally of the US in the
war on terrorisni®and the Kenya Defence Forces have played a keyrrgeshing back
the rise of Al-Shabaab, a group that associatef itsth Al-Qaeda. EU states are a key
market for Kenyan agricultural produ€®nd major companies have invested heavily in
banking, construction, tourism, agriculture, seguritelecommunications and other
industries. Uhuru Kenyatta and William Ruto havesoalpublicly committed to
cooperating with the ICC?

3.5.1 Western States Possible Relations After Kentga Win

Much is at stake in the relationship between Kealg East Africa's biggest
economy and its main Western allies and donorslipfomatic mishandle in dealing
with Kenyatta could damage ties with Kenya a coutitat has helped quell al-shabaab, a

militant Islamist group in the region and pushaditionally pro-Western state closer to

®The Star, President Kenyatta Case still weak- Rrdee The Star February 5 2014. http://www.the-
star.co.ke/news/article-153946/president-uhuru-stileveak-icc-prosecution

Burrows Olive, US Senate backs Kenya terror wam&ia incursion. Capital Fm , November 12 2013
http://www.capitalfm.co.ke/news/2013/11/us-senaels-kenya-terror-war-somalia-incursion/

"Kenya- EU Trade relations http://eeas.europa.eeditions/kenya/eu_kenya/trade_relation/index_en.htm

"Qlick Felix, William Ruto commits to cooperate withternational Criminal Court, cites “network of
lies”. Standard Newspapers, May 15 20itp://www.standardmedia.co.ke/?articlelD=20000823%3
story_title=ruto-commits-to-cooperate-with-icc-citaetwork-of-lies
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China and other emerging powers hungry for opening&frica today seen as virgin
territory in regards to oil and other minerals. dnReuters News article, a renowned
journalist on African Affairs, Patrick Smith notésat a Uhuru Kenyatta Presidency may
be problematic for the West partly because sewdedtern officials inserted themselves
into the Kenyan election campaign and made préégrahey thought Kenyans should
not vote for Kenyatta'>

Western States sudden change in relations witkKémyatta Government, may in
part have been shaped by pressure from variousnatidnal companies with regional
offices in Kenya as well as mining and energy comgx and other foreign firms
determined not to miss opportunities in a regiat tmly recently discovered oil as well
as shown potential for other mineral discoverieanilof these MNCs such as Coca Cola
(US), Mastercard (US), Tullow (UK), De La Rue (U&nd others have invested heavily
in Kenya and would not want to find themselves isitaation that could be detrimental
to their investments. Indeed this may partly beeason as to why Western diplomats
have been coy in outlining what keeping diplomdgalings down to "essential contacts"
means in practice, perhaps allowing them as muchror interpretation as possible as
they assess how ICC case will end.

The US, UK and EU, who all provide donor fundilmgkienya, have good reason
not to want to see a Kenyatta presidency undo kiagding relations. Western MNCs
are well-entrenched in Kenya's economy which haadsty recovered from the Post-
Election violence that followed the 2007 electi@fiageo and Vodafone are among the

big players. Kenya is a vital trade link for thestref east Africa, where energy explorers

Blair Edmund, Western states walk diplomatic tighppe over Kenyatta win. Reuters, 11 March 2014.
http://www.reuters.es/article/idUKL6NOC360A20130311
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include Britain's Tullow, Canada's Simba Energy axew York-listed Anadarko
Petroleum operate. Regardless of Kenya's own reseitg ports will play an export role
for finds elsewhere. Indeed, the U.S., UK and Elkifm policy has been framed
ideologically of late and 'realpolitik’, securitp@ business interests might seek to exert
more influence over the policy makers and theipoases to the Kenyatta governméht.

Indeed a look at Kenya —US relations indicate$ Kenya ranks among the top
US Foreign Aid recipients in the world receivingrsficant development, humanitarian
and security assistance. Kenya is also the toppiesti of police and military counter-
terrorism assistance from the US in Afria.

While Western States determine their relationship the Kenyan Government,
President Kenyatta will also have to make his oaneful decisions on Kenya’s relations
with the west. Although during election campaignis Iparty lambasted Western
"interference” in the campaign, it is unlikely th&tnyatta would now as President want
to jeopardize long-standing and lucrative ties \hitbse states.

Much may be determined by the way the ICC casegas. His lawyers through
Press Statements and independent observers sagaskeeagainst him at the ICC is
looking weak citing the unreliability of a key wess for the prosecution, Kenyatta's
defense team have asked for the case to be thratvbefore the trial's start date which

also looks bleak’®

" Citizen Television interview with UK High Commissier Christian Turner- February 6
http://www.youtube.com/watch?v=QTZIZGGKN5Y

SUS-Kenya relations: current political and securityues; US Congressional research service, Septembe
2013.

Fountain News,Uhuru hoping to have ICC charges dropped. Fountdéws, February 5 2014.
http://www.fountainnews.co.ke/uhuru-hoping-to-hase-charges-dropped/
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3.6 Information Funding and Environment

According to research by Ipsos Synovate KenyaJthiglee Coalition had been
the highest media spender followed by the Cord i@Goalduring this election period. By
the end of last year, the Jubilee Coalition hashspa40.66 million ($470,000) compared
to Cord’s Sh23.29 million ($270,000). Eagle hadnsfgh4.58 million ($53,000), Amani
Sh1.47 million ($17,000) with other parties comhirteaving spent about Sh10 million
($115,000). It costs up to Sh615,000 ($7,100) togtull page political advert in the
local newspapers. Presidential candidates and theiring mates as well as governors
also took up strategic billboards across the cgurtrcosts an average of Sh140,000
($1,600) for each billboard, per monfh.

The money is believed to have mainly been sourfteth personal wealth,
donations from supporters, party nomination fees lamies, party membership fees as
well as party and presidential candidates’ fun@raisPolitical parties also raised funds
during nomination. In addition several governmeepattments, nonprofit organizations
and private companies put their resources in primgqteace campaigns ahead of the
2013 elections.

Campaign financing by parties previously was stealiin secrecy, and political
parties generally did little to disclose their smrg of funding. Campaigns are very
expensive. In the past major corruption scandaleevedten linked to campaign and
political financing. A 2012 draft Election Campaigimancing Bill would have forced
parties to make public their finances and placeeding on the amount spent on

campaigns. However, parliament did not reach agee¢mn the draft bill before its last

" Big Money Campaigns that paid &fjsiness DailyMarch 14 2013 www.businessdailyafrica.com
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session before the 2013 General Election andanlg in December 2013 that the bill
finally was passed and assented to by Presidentaftan
3.7 Role of the Media

Kenyan media has been praised and criticized irosiraqual measure over its
role in the just concluded elections. The praisemedrom some unlikely quarters
including government bureaucrats and the politedaks and even Ugandan President
Yoweri Museveni among othéfs The criticism however mainly from foreign mediada
civil society groupings have claimed that the meabdicated its watchdog role through
self censorship setting the ground for widespreadpractice in the voting process and
multiple failures on the part of the IEBC. The giest criticism came from the
Economist magazin€.

In order to understand the role media playedianghrticular why they may have
self-censored it is important to go back to the7ZZ®D08 Post —election violence and the
naming of suspected Kenyans behind the Post Efettiolence by the ICC. Following
the handing over of the envelope by Koffi Annarthie ICC, it emerged that one of the
suspects was a journalist— Joshua Arap Sang, foyrmoeiKass FM, is accused by the
Court of spreading hate speech that propagateddlence at the time. Due to this, some
of the accusations local media has faced in regtvdthe 2013 General Elections
included but are not limited to self censorshigdpe at all costs’ reportage, a failure to

interrogate the capacity of the IEBC all in an &ffo maintain the fragile peag®.

8 Ndonga Simon, Museveni praises Kenya for Rejed(@@ Blackmail, Capital Fm, 9 April 2013

A Kenyatta is back in power, The Economist, Maréh2D13 http://www.economist.com/news/middle-
east-and-africa/21573592-coalition-led-kikuyu-caysirichest-and-biggest-ethnic-group-has

8 Barkan, Joel D. 2013. “New Forces Shaping Kenyaliti€s."CSIS: African Notes NdAVashington:

Center for Strategic and International Studies.
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However, also looking through articles written joyrnalists working for foreign
media organizations it also seems that they hadectmmKenya with a predetermined
narrative of doom and gloom, perhaps anticipatorgaf repeat of post-election violence
which would have been a better sale for readers tha non-eventful 2013 general
elections. Nothing manifests this more than theotnhate piece of journalism by the
well-respected CNR, which purported to cover a group of youth in Rifalley
preparing for combat. At best, it looked like anaaeur script in its early stage of
production®?

3.8 Nairobi’s Elite’s and University Educated Feelhgs about the West

From the sample population it can be deduced #habajority of Nairobi's
university educated feel that Kenya'’s position iiniéa is rising and to be reckoned with
especially with Kenya’s geopolitical positioning Adrica and with the recent discovery
of oil and minerals. They feel that with the grog/i€@hinese interest, the West can only
ignore Kenya at their loss. Thus, the rise in papty of Uhuru Kenyatta and William
Ruto, both youthful with a vision of making Kenyaora economically independent than
it is, promising a future with less unemploymertesa In addition, promising to bring an
end to perceived imperialistic motives by westetates especially through the ICC
process. This notion is based on the unfoundedngssen that Western governments
and businesses fear that Asian countries such asaGlie likely to replace them as

strategic partners in Kenya and the Horn of Africa.

8 Ndonga Simon, CNN Video Stage managed- Kenya. t@lapFm, March 2 2013

http://www.capitalfm.co.ke/news/2013/03/cnn-militi@eo-stage-managed-
kenya/?wpmp_switcher=mobile
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Isolating the west appears untenable to Kenyagatity Kenya still needs the
west and will do so for many years to come. Indedsident Kenyatta’'s first visit
outside of Africa, which is hardly ever highlighteslas to the UK, a key western sfite
The visit, although to an international conference Somalia, yielded a clear
demonstration of what essential contacts entahll Wwith Kenyan and international media
replaying public statements that had been madetiy Kenyatta prior to the election and
the UK High Commissioner in relation to essenti@ntacts with ICC Indicted
individuals. Indeed the Kenyatta government usexd W visit to its advantage with
several press releases and statements releasduk then Presidential Press Unit to
media outlets across the UK and Kenya. For instéineeMay 9 2013, press statement
following Kenyatta’s visit to London that mentiotisat President Kenyatta met with the
British Prime Minister yet only a few months earltee British High Commissioner to
Kenya had said that contact with the Kenyan govemtmvould be only essential. The
State House Press statement, to refute, earliemings on essential contact goes on to
say:

During the visit, President Kenyatta attended tlmadon Conference on

Somalia and also met and held talks with Britishini&r Minister David

Cameron among other official engagements. At tHatdsal meeting

between Prime Minister Cameron and President Keayahe British

Prime Minister hailed the strong historical tiesatiKenya and the United

Kingdom have continued to enjoy. The Prime Ministdded that the

relations between the two countries have been rytbaneficial and

8sugow Abdikadir, What Uhuru’s UK visit means to Ndii-London ties. The Standard, May 12 2013.
http://www.standardmedia.co.ke/?articlelD=20000&%&ory _title=what-uhuru-s-uk-visit-means-to-
nairobi-london-ties
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underlined the commitment of the British Governmenstrengthen the

relations furthe”®*

It could be argued that, due to the high mediantitie that President Kenyatta'’s visit to
the UK (on the sidelines to the Somali London coariee) generated, it may have been
on these grounds that a debate in the House ofsLorged the British government to
enhance its relationship with Ken$a.

Indeed from the findings above, it can be argied public statements and media
articles did play a significant role in the electiof President Kenyatta and his deputy
William Ruto. Furthermore, Post-election, publiatetnents have also indicated that the
new Kenyan government plans to unveil a policy s@sdion East African integration,
pan-African cooperation and trade, as well asatent announcement of looking “East”
(at countries such as China, Russia, India as a®lIBrazil and Australia) with an
undermining of anti-Western rhetoric and hostilibyvards the ICC process. However,
public statements have also mirrored the fact ilestya cannot in any sense isolate itself
from the west. It would be impossible, as its linkgh the west remain strong, be it
colonial or in regards to security or internatiotrehties that Kenya has ratified.

However, the new government is providing and sssftdly a picture of a more
independent and pan-African state. Undeniably, ipudithtements have played a role in
this. For instance, president Kenyatta’s carefullorded speeches during his

inauguration ceremony®and his speech before parlianfénas well as statements

8State  House Kenya, President Kenyatta jets backm fralondon, May 09 2013,
http://www.statehousekenya.go.ke/news/may2013/290301.htm

8 Citizen Television interview with UK High Commissier Christian Turner- February 6
http://www.youtube.com/watch?v=QTZIZGGKN5Y

®president Uhuru Kenyatta Inauguration Speech Ap2i013http://www.standardmedia.co.ke/?
articlelD=2000081197
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released by his communication secretary and theigioAffairs Cabinet Secretary have
alluded to a change in policy that somewhat igntinesvest which could presumably be
an overflow from statements made by western sgates to the 2013 general elections
that may have provided a negative perception oerayitta/Ruto win. This approach will
definitely lead to tensions and contradictions ienlfa’s previous foreign policy.
Principally, the plank predicated on East Africategration will meet its first hurdle as
Kenya attempts to join South Africa, Nigeria, Btamdia and China as one of the sub-
imperialist hubs in the African continent becauseny@a can only achieve its regional
hegemonic goals by growing its interests outwagatig overwhelming its neighbors by
consolidating their own national economies to Keaya, by extension, their internal
stability, security and sovereignty.

For instance, the incursion of the Kenya Defenwec&s into neighboring
Somalia, although lauded by a largely uncriticahi@n Media, Kenya'’s invasion of its
northeastern neighbour elicited a lot of debatenfi handful of home-grown analysts.
One of these commentators is Onyango Oloo. In tigtadl essays posted on the Kenya
Democracy Project bl&&and widely distributed across social media platf®r®loo
termed Kenya's “adventure” into Somalia as “quigbtiand implored the Kenyan

government to learn from its mistakes before it toaslate™

®President Uhuru Kenyatta Speech during the officiapening of Parliament, April 16
http://www.capitalfm.co.ke/eblog/2013/04/16/presitahurus-speech-during-official-opening-of-11th-
parliament/

% Bonnie Honig, Political Theory and the Displacemmeh Politics (Ithaca: Cornell University Press,
1993), p. 2.

8 Bonnie Honig,Political Theory and the Displacement of Politishaca: Cornell University Press,
1993), p. 2.

% Human Rights Watch (2013). “Playing with Fire: \ldeas Proliferation, Political Violence, and Human
Rights in Kenya.” New York: Human RightsWatch.
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In the digital article, Oloo pointed out that c@my to the impression that this is
an angry national reaction to a recent provocattbe, fact of the matter is that this
military operation has been in the planning pipelfar quite some time. He added that
according to impeccable sources familiar with thede workings of Kenya’s military,
intelligence and security machinations, what ispgeaging in Somalia is part of a detailed
and coordinated IGAD joint intervention in Somah&h specific roles for Ethiopia, the
transitional federal government in Mogadishu, Atbs and the Kenyan military.

This argument was supported by a story publisheéda 28 October 2011 issue of
The Africa Report that mentions the Kenyan politieadership as being at the highest
echelons, admitting that an earlier plan to coyeyth after Al-Shabaab using specially
trained elite forces recruited from the ethnic Sbhipapulation in Kenya floundered. This
was after most of the recruits deserted after tina@ining. Oloo further posits that rather
than this incursion into Somalia being propelledabpatriotic Kenyan desire to defend
the country, it turns out that the Kenyan peopleewast pawns in the larger US-NATO
geo-political agenda to “stabilise” the Horn of is& region. The stabilisation is in line
with the wider imperialist agenda of consolidatimgrld monopoly capital, which has of
late been buffeted by a severe financial crisihenUS itself, the meltdown of the Euro
and growing protests by the burgeoning global OgdMall Street-inspired citizen mass
movement.

More contradictions in the anti-Western postursigwn by supporters of the
Kenyatta led Jubilee coalition, particularly ondign policy, revolve around key spinner.
This is held by The Africa Report, which pointedt dbat the gulf between the anti-

Western stance that was seen in the media duriaglabilee campaign prior to the

89



General elections and the sordid reality that th@sg messages used to win the election
were crafted for the Kenyatta campaign by Britighffsof a savvy PR firm founded in
Londort?, a capital of a western state. Although Kenyagieared against and perturbed
by alleged British High Commission involvement iei§a’s 2013 elections, this position
was in direct contradiction to his reality as hel ared British firms first to represent
him at his trial at the Hague (his counsel) andéok on both his public image before of
the ICC trials and his presidential election camgpsai(his PR Firm).

Kenyatta’'s use of a British PR firm is notewortfiyen the campaign’s consistent
demonization of the interference of “Western imaksts” in Kenya's affairs. Kenyatta
arguably one of the richest men in Africa accordioga 2011 Forbes Africa Magazine
ranking could under further analysis appear entitsipocritical. °4n addition, his pre-
election campaign messaging through media outkgts lkammering out a nationalist and
Pan-African rhetoric. This approach appeared to thim support of the largely ethnic
blocks that voted for the Jubilee Alliance Coalitiand hence should be appreciated for
its successful propaganda value. In effect, ong o@leds to look beyond the slick
marketing, image processing and electioneering ggapda to examine whether in
reality the Uhuru-led Jubilee regime is actuallyasti-West” as it projects itself.

In dissecting the true foreign policy and/or agemd the new government, one
needs to look beyond the pseudo-nationalist rhetofithe Kenyatta administratidh

This requires a relook at its proposed policiesl ane may be tempted to conclude that

®"Mathenge Oliver, How British PR Firm helped Jubilgim. The Star, April 6 2013  http://www.the-
star.co.ke/news/article-115522/how-british-pr-firalped-jubilee-win

% Forbes Africa  Magazine, Africa’'s 40  Richest.  Nowsn 16, 2011
http://www.forbes.com/lists/2011/89/africa-billidnes-11_Uhuru-Kenyatta_ FO2Q.html

» Kenya, IEBC  (Independent Electoral and Boundarie€ommission), ‘Home’,
http://www.iebc.or.ke/index.php/Page-4.html, aceds®4 August 2012.
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although it is too early in their term, the goveentis likely to emerge as the most pro-
West group to rule Kenya since 1963. Indeed, thibyimg by the Foreign Affairs
Cabinet Secretary in regards to the ICC, has seeagproach several western leaders, in
addition, following the Westgate Mall terrorist &k, investigations included forensic
agencies from Israel, US, UK and Canada- all was¢ates.

However, there are still remain difficulties andnmerous factors that make it
difficult to unravel the above assumption in regarydhe Jubilee government emerging
foreign policy. This is particularly mirrored in éhon-going cases before the ICC
especially on how they evolve and are managed.s& gapoint, the controversial visits
by the **deputy president to countries in Africa prior tetB013 AU summit at the
expense of the tax payer.

President Kenyatta and his Deputy, William Rute an trial at the Hague for
serious charges of crimes against humanity direetffigcting their own citizens.
However, it is relatively clear that there will lagtempts to use regional and African
bodies to rally support for the deferral of theecd8Thus, the emphasis of foreign policy
is likely to continue shifting and will therefor@nbe based on any key principles. It will
start and end with the ICC until the trials end.dApublic statements will still be
extremely relevant in getting public support foe tiovernment.

The Kenyan elections were held in March 2013 aadyatta and his deputy were

democratically elected. However international medias been less than fair in its

% KNBS (Kenya National Bureau of StatisticEgonomic Survey (2011)airobi: Government Printer, p.
277
* Kenya, CIC (Commission for the Implementation ohet Constitution), ‘Bill Tracker’,
http://www.cickenya.org/bill_tracker?page=1, aceels24 August 2012.

% AFP, UN Security Council rejects AU bid for suspem of Kenyan ICC trial. The East African,
November 15 2013. http://www.theeastafrican.co&ekiUnited-Nations-Security-Council-Vote-ICC-

Cases/-/2558/2074848/-lajw7pfz/-lindex.html
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coverage portraying Kenyans as lacking a clear nstaieding of who and what the ICC
does. The research conducted for this paper ireficatherwise. Kenyans do know the
ICC and were fully aware of the 2007 post-electimience and the President they voted
for in the 2013 General elections. The Sample @imr understood the importance of
freedom and the right to govern their destiny, ¢gatihg a people more resilient and
committed to the democracy than portrayed by westexdia.

3.9 Current Political Background

The March 4 2013 elections provided a challengind complex operation. Six
different elections took place on 4 March 2013, alihivere held simultaneously for the
first time in the electoral history of the countpresidential, parliamentary (Members of
Parliament and women representative and Senate)l@a government (County
Governor and County Assembly). The Constitutionvjgles six elective positions
namely: the President, Member of National Assem@P), Member of Senate
(Senator), Governor, Women representative and @o(ort ward) representative. The
new electoral system also comprised a direct eledb elective positions, proportional
representation based on party lists and specialaieaation for the youth, persons with
disabilities and worker¥.

For the 2013 General Elections, 59 registeredipaliparties were permitted to
compete. *®The main political parties in competition were: Tiational Alliance
(TNA),led by Uhuru Kenyatta (from Central provincegnd former Deputy Prime
Minister in the coalition government; United Repaah Party (URP), led by William

Ruto, former Minister for Agriculture (Rift Valley)Orange Democratic Movement

7 About the Parliament of Kenya. Parliament of Ke@@43 www.parliament.go.ke.
98European Union Election Observation Mission- Prelamy Statement. March 6 2013. Pp2
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(ODM), led by the Prime Minister Raila Odinga (froMyanza province); Wiper
Democratic Movement (WDM), led by Kalonzo Musyokimrmer Vice-President,
(Eastern Province); United Democratic Forum (UDIEY by Musalia Mudavadi, the
former Deputy Prime Minister (WestePl) Closer to the March 4 General elections,
many of these parties formed coalitions, with thggbst coalitions being Jubilee
Alliance, whose major parties were TNA and URP @@RD whose major parties were
ODM, Wiper and Ford Kenya. Following the announeaitnof the elections results, as
discussed earlier, the Jubilee Alliance formed @wvernment with its party Leader,
Uhuru Kenyatta and its Deputy Party Leader Willi&nto becoming President and
deputy President respectively. CORD on the othadha now considered as the official
opposition. The consequences that some westemtrazgihad warned about are yet to
be seen. It seems that it is business as usuae&s by the meeting that President
Kenyatta had with the British Prime Minister on gidelines of the Somali Conference

in 2013 and the meeting that President Kenyattawiidthe French President in April
2014. In addition the observations made in thisptdraand impact will be further

analyzed in chapter four.

“Kenya, IEBC (Independent Electoral and Boundaries@ission), ‘Home’, http://www.iebc.
or.ke/index.php/Page-4.html, accessed 24 Augus2.201
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CHAPTER FOUR
KEY EMERGING ISSUES FROM THE STUDY

4.1 Introduction

This chapter comprises of key emerging issues ttwrstudy. A critical analysis
is a second look at the emerging issues on theaatfan of public statements by USA,
the European Union and other likeminded partnertheroutcome of Kenya’s elections
but this time from a more scholarly perspectiveisTthapter covers into details the
following emerging issues with a particular empkasn the March 4 2013 General
Elections and public statements made; The Kenyascas the ICC in relation to the
2007/2008 post election violence which is seen rasndluencing factor, Campaign
environment financing, statements by the West il implication and role in the
Kenyan elections and leaders and the role of thdiane

The information discussed in this chapter is guibithe following hypothesis:
HO: Public Statements have no relationship witltontes of General Elections.
H1: Public statements made by foreign governmedtdyplomats influence the outcome
of General Elections.
H2: Public Statements by foreign governments anplodiats do not influence
perceptions and outcomes of General Elections.
4.2 Population Profile

In light of this, the following were the primaryath findings acquired from the

respondents in the area of study in regards teldtion of President Kenyatta and his
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deputy William Ruto both facing trial at the ICCdathe role statements by the west
played in their election. Respondents were from itifermal settlement of Mathare
which is home to over 700,000 people occupyingraa af two miles long by one mile

wide. The focus of the study was residents of M&h& Kosovo which is largely

The two areas are densely populated with a tot2b0f 000 residents. Since the
population is over 10,000, according to Cochfathe following sample determination
where the population is above 10,000 will be uskd.@esign has been chosen because it
enables the researcher to map out the relatiom$hige social unit with the social factors
and the forces involved in its surrounding enviremiiThe sample size found through
Cochran’s formul®? uses two key factors to determine the sample sihe first
beingthe risk the researcher is willing to accephie study, commonly called the margin
of error and secondly the level of acceptable tiekresearcher is willing to accept that
the true margin of error exceeds the acceptablgimaf error'®®

Using Cochran’s rule for simple random sampifigThe sample size was
determined using statistical population surveysrebg

N=Z%*pq /|

“Warigi, Gitau. 2013. “The Ghost of 2013 Failur®aily Nation (Kenya)January 13.

1Ccochran, W. G. (1977). Sampling Techniques (3ril &tew York: Wiley.

19Detailed explanation of the use of this formula basn provided by Barlett 11, J.E., Kortrlik J.Whca
Higgins, C.C. (2001). Organizational Research: Beieing Appropriate Sample Size. 8urvey Research,
Information Technology, Learning and Performancardal, 19 (1), 43-50.

103 Barlett Il, J.E., Kortrlik J.W. and Higgins, C.G2001). Organizational Research: Determining
Appropriate Sample Size. ISurvey Research, Information Technology, Learnimgl &erformance
Journal 19 (1), 43-50.

1% See 222
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Where N = desired minimal sample size (where pop>1)
Z = Standard normal deviation which is equal td 2526 confidence level.
P = Proportion of the target population estimatetidve a particular characteristic being
measured. In this case it is estimated to be 0.5.
qg=1-P
d = the level of statistical significance set whigtthis case is 0.05.
N =1.96 X 0.5 X 0.5/0.05
=384

In order to obtain reliable results from the stutlyis necessary to have a
representative sample, hence the sample size ev8B4.

The data was gathered exclusively from questioerasrthe research instrument.
The questionnaire was designed in line with theedbjes of the study.In the
guestionnaire the researcher also considered #h@fusikert scales commonly used to
measure continuous variables. The scale useddrsthdy consists of five points labelled
as 1 ="no extent”, 2 = little extent”, 3="moderaggtent”, 4="great extent”, or 5="very
great extent”.

A sample of 384 respondents was taken as a repatise of the whole
population. All the respondents were registere@rgol he sample respondents were used
in collecting data with regard to the implicatioh public statements by US, EU and
likeminded partners on the outcome of Kenya’'s MatcGeneral Elections. The target
area being the Mathare Slum in Nairobi and in palér the villages of Mathare 4a

and September 2013.
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Table 4:1: Response Rate

Response Frequency Percentage
Responded 347 90

Not responded 37 10
Total 384 100

Source: Researcher (2013)

From the study, 347 out of 384 sampled responddted in and returned the
guestionnaire contributing to 90%. This responge m@as made a reality after the
researcher made personal visits to remind the nelpd to fill-in and return the

guestionnaires.

Table 4.2: Age

Age Frequency Percentage
Below 20 years 31 19%
21-25 years 59 15%
26-30 years 69 20%
30-35 years 66 17%
36-40years 52 12%
40-50 years 42 9%
Above 50 years 28 8%
Total 347 100

Source: Researcher (2013)
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Majority of the respondents, 20% were aged betvi2ée80 years, 19% were aged
below 20 years, 17% were between 30-35years, 15% methe class of 20-25years,
12% in the class of 36-40years, 8% were above gkrecf 50 years and lastly 9% of the
respondents were aged between 40-50 years. Thmmgsighow that majority of the
respondents were at their youthful stage as perKiieyan Constitution of the age
between 18-30 years. This finding is significantie study, as it indicates that the youth,
who form the largest population in informal Setténts in Nairobi, did participate in the
2013 General Elections. In addition, the Jubiled &DM manifestos also had large
components dedicated to Youth Empowerment.

Table 4.3: Education Level

Education Level Frequency Percentage
Primary 139 40%
Secondary 115 33%
College 59 17%
University 35 10%
Totals 347 100%

Source: Researcher (2013)

On education level 36% of the respondents who wWesenajority had attained a
primary school certificate, 33% had a secondarifcate, 19% had college certificate
and diplomas and lastly 12% had attained univer&tyel. According to the study
findings majority of the respondents didn’'t haweell established education background

considering their age factors.
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Table 4.4: Marital Status

Marital Status Frequency Percentage
Married 120 35%
Single 145 42%
Divorced 42 12%
Widowed 40 11%
Total 347 100%

Source: Researcher (2013)

According to the marital status of the responde#i®28 who were the majority
were single, 35% were married, 12% divorced and h&#widowed
The respondent resided in mathare Area Four — A4

Table 4.5: Residency Years

Residency years Frequency Percentage
Below one year 42 12%
1-2years 42 12%

2 — 4 years 59 17%

4 — 6 years 80 23%

6 — 10 years 56 16%

10 — 15 years 31 9%
Above 15 years 38 11%
Total 347 100%

Source: Researcher (2013)
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On the no. of years in the residence, 23% who wegemajority indicated that
they had resided in the area for a period of 443,€17% had resided for a period of 2-4
years, 16% for a period of 6-10 years, 12% cited they had resided for periods of 1-2
years and below one year, 11% for more than 15syaad lastly 9% had resided for a
period of 10-15 years.

Table 4.6: Occupation

Occupation Frequency Percentage
Employed 56 16%
Self employed 167 48%
Jobless 124 36%
Total 347 100%

Source: Researcher (2013)

According to the respondents’ occupation, 48% witeoe the majority indicated
that they were self-employed, 36% were cited thatytwere jobless and 16% were
employed.

4.3 Impact of Historical Events
Effects of Historical Events on the Outcomes of 2@1Kenya General Elections

Table 4.7: Historical Events

Events Frequency %
Yes 212 61
No 135 39
Total 347 100

Source: Researcher (2013)
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61% who were the majority indicated that histdrexéents of Kenya affected the
outcomes of 2013 Kenya general elections while itéa not at all. In particular, post
election violence witnessed in Kenya in 2007 asonitgj of respondents were much
younger or not born in 1997 when Kenya had itg finglt-party elections since the 1982
coup.

However, respondents remember vividly the posttigle violence of 2007 and
remember various ethnic communities being displaredh the Mathare informal
settlements. Indeed, a UN report following the 26@8t —election violence supports this
assertion by the respondents. According to a tepprthe office of the UN High
Commissioner for Human Rights, violent reprisals targeting mainly communities of
migrant workers perceived to be opposition suppsrterere reportedly carried out by
Government supporters and militia mainly in therssuof Nairobi (Kibera and Mathare)
as well as other parts of the country. In additiviathare was also a recruiting hub for
the Mungiki, who led retaliatory attacks againgtnét communities that did not support
the government as well as following reports of kies from their ethnic community
being killed in the Rift Valley following the 20Q3ost —election violence. Further, many
of these Mungiki members, recruited in Mathare &adiogg to the UN High
Commissioner for Human Rights may have been kibatra judicially by police in
subsequent years after the post-election violeimckeed, some of the respondents noted
that they did know some of the youth allegedlyddllby police from 2007 to 2012.
Some respondents showed anger at some of the mibtements made by police that
they were not involved in the killing of Mungiki m#ers leading to some form of

disdain to some of the presidential candidatebe@2013 General elections.

105Report from OHCHR Fact-finding Mission to Kenya28-February 2008
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Indeed, media articles hav&indicated that in October 2007, police denied ever
carrying out extra-judicial kilings on Mungiki mdrars. However, the government
sponsored, Kenyan National Human Rights Commisgioa report stated’that they
had proof of the extrajudicial killings. The comsien noted that in the last quarter of
2007 it had became concerned about the rise inscakextra-judicial killings and
disappearances. These according to the commissicurred after the formation of an
elite police team mandated to ‘eliminate membershef outlawed Mungiki sect.” The
Programme, in collaboration with the Complaints almyestigations Programme,
commenced investigations into the matter and retkéas preliminary report indicating
that the Kenya Police appeared to be complicihenéxtra-judicial executions of a large
number of Kenyan citizens, depositing their bodmesarious mortuaries in the country,
while leaving others to be devoured by wild animals dumping them in various
locations such as forests, desolate farms, rivedsdams. The commission also noted
that the findings of the preliminary report werangmitted to the President of the
Republic of Kenya.

In addition, the neglect of services of the Ma¢harformal settlements by past
governments also were looked upon by respondentsstwical events that influenced
their voting pattern in the 2013 General electi®@mme of the respondents were adamant
that they wanted change, they did not want leaddrs make public pronouncements
during election period on bringing developmenttte informal settlement only to rescind

when they are in power.

1% Kenya police deny sect killings; BBC, October D92 http://news.bbc.co.uk/2/hi/africa/7059903.stm
197 Annual report for the financial year 2007-2008 i@ National Commission on Human Rights pg 26.
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Table 4.8: Historical Events of Candidates

Events Frequency %
Yes 184 53
No 163 a7
Total 347 100

Source: Researcher (2013)

According to respondents 53% who were the majoaityued that historical
events of candidates contesting for presidency ateglbon the outcomes of 2013 Kenya
general elections whereas 47% cited not at all.

Depending on various villages in the informal Isetent, the historical events of
candidates did impact on their choice of a pregidegandidate. In regards to Uhuru
Kenyatta, respondents showed sympathy to him waithesanswering that it is wrong for
him to face trial at the ICC court at the Hagueinmtthat they believed that he is a
scapegoat for the real perpetrators of the 2007 g@lestion violence. However, some
respondents noted that he should face trial attlet for the purpose of seeking justice
especially for the victims of the post election lgicce- some of whom were from
Mathare. In addition, Kenyatta being the son offirst president of Kenya and having
being the more charismatic during campaigns as ageih televised presidential debates
provided him with an advantage over the other pdesdial candidates, respondents
noted. He was also youthful, and the respondentsyrabwhom were below the age of
35 years old noted that they were optimistic thaitly affairs especially for those with

micro-enterprises in Mathare will benefit from Ketta's presidency. However, some
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respondents noted that his family’s wealth and @afig the land that they own in the
country, may have negatively affected the respotsdamice of president.

In relation to Raila Odinga, former Prime Minstegsponses were also varied.
Some respondents viewed him as a mature leadehasing worked in government and
as one of those that fought for multiparty politicsthe 1990’s while he was in the
opposition would have been much better suited ke the presidency. However, for
some of the respondents his handling of the Pestieh violence had a negative impact,
they believed that he had a bigger responsibiiitgtopping the post election violence but
he never called for an immediate cessation of hitesti once the violence began but that
he allowed it to drag on for some weeks until meoiebegan.

In relation, to other presidential candidates sarhé¢he respondents, especially
male above the age bracket of 35 years old, felt Kenya was not ready yet for a
woman president. However, they felt that Marthaugés presidential candidacy opened
up positive discussion on the role of women intpdi They also noted that Martha
Karua was a good candidate given her years in ¢yplosition and government and her
principled stance on issues.

At least 47 percent of the respondents said Hepast of presidential candidates
especially those affecting the 2007 post electimtence did not affect how they voted
for the presidential candidates. Many were inddferto their pasts noting that all
politicians had dark pasts. They also reckoned iggtes of the ICC that were being
highlighted prior to the 2013 General Elections avdyeing overemphasized over
development issues. For these respondents theogeveht agenda for their constituency

and largely the country played an even bigger tmlho they would vote for.
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Below are some of the Reponses from the respondents

Table 4.9: Direction of Effect

Effect Frequency %
Positive 208 60
Negative 139 40
Total 347 100

Source: Researcher (2013)

On the effect, 60% of the respondents who were rtaority argued that
historical events of candidates contesting for ideexy impacted on the outcomes of
2013 Kenya general elections positively while 40%gicated that they affected
negatively.

Table 4.10: Extent

Extent Frequency %
Very great extent 42 12
Great extent 90 26
Moderate extent 104 30
Little extent 80 23
No extent 31 9
Total 347 100

Source: Researcher (2013)
According to the respondents 30% who were the ntgjmdicated that the that
historical events of candidates contesting for ideexy impacted on the outcomes of

2013 Kenya general elections to a ,moderate ex2éft, to a great extent, 23% to a little
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extent, 12% cited to a very great extent and 9%catdd that the historic events did not
affect at all.

Indeed, from the above responses, the power ofiéies media and the use of
public statements has been brought to the fore.dDtiee functions of mass media during
election is political persuasion which is an attértgp change people’s behavior and
attitude through communication. Political partiesdain the 2013 General Election,
political coalitions such as the Jubilee Coaliteomd CORD as well as their candidates
used the media and other communication tools toszinoa the public to accept their
political beliefs and in this case their manifesbag using the fishing line of the ICC
cases to hook their audiences. Indeed used worddwigl politicians and even
governments, Propaganda is a form of persuasivemtomcation which involves
transmission of opinions, facts and informationttlame aimed at benefiting the
communicator. Political leaders use persuasion@ogaganda as their most important
tools in their professiof’® During elections, presidential candidates tenHawee control
over the time that is allocated for their speechied announcement. Also, presidential
candidates can create their own campaign orgaairgtseparate from that of their party,
which deploy persuasion and propaganda technigdesyatta was able to do this
successfully bring in local artists and youth ceteds from the broad sphere of society.
In addition, his TNA offices unlike other partiesasvheadquartered in the estates of
medium earning Kenyans, reachable to both the loeome earners as well as the

medium income earners, who in Kenya form the mjaf the electorate. Through

1%prOzonnia Ojielo is an economist with the Kenya®&l of Monetary Studies, This article was written

in collaboration with Dr. Moses Sichei currentlyndag as the Director of Research at the Commis&ion
Revenue Allocation (CRA) and Chris Milner a Profasef International Economics at the University of
Nottingham.
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television, radio and print spots as well as higloar billboards, politicians were able to
influence and to some extent white wash their pfstdhe creation of public opinion
through agenda setting. That news media shapecpaoitnion through priming is one of
the most widely accepted results in political bebavindeed, this was event as
politicians began purchasing airwaves for the psepof influencing the electorate.
Mediamax for example is owned by close associdté4r ienyatta. The standard media
group’s majority shareholding is owned by closeoasges of former president Daniel
Arap Moi. Williams notes that one of the marks ofuccessful politician is when he
knows when to support or resist public opint8h.

Table 4.11: Level of Agreement on Injustices

Statement No Little Moderate Great Very great
extent  extent extent extent extent
F % F % F % F % F %

Land grabbing 14 4 69 20 52 15 108 31 104 30
Extrajudicial 52 15 28 8 62 18 109 31 97 28
killings

Fueling ethnicity 10 3 66 19 62 18 90 26 118 34
Scandals 56 16 90 26 97 28 66 19 38 11

Political shifts 38 11 90 26 62 18 87 25 69 20

Source: Researcher (2013)
On the cases of injustices 30% of the respondenisated that land grabbing

influenced outcomes of 2013 Kenya general elestiblowever, what was interesting in

199 williams, Michael C. (ed.), (2007)Realism Reconsidered: The Legacy of Hans Morgenihau
International RelationsOxford: Oxford University Press pg 78.
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the study, was the number of respondents who thaegha judicial killings influenced
the elections to a great extent at least 28 % titatlextrajudicial killings influenced the
elections, | will expound further on this later tinis paper. Another 34% argued that
fueling ethnicity influenced outcomes of 2013 Kergeneral elections to a very great
extent, 11% agreed that scandals impacted the metdo a little extent and lastly 20%
of the respondents indicated that political shiffRienced outcomes to a great extent.
These results on extra-judicial killings by thespendents did not come as a
surprise. That 28 percent of the respondents agregdextra judicial killingss were an
injustice, is earlier noted because of what thay Wanessed firsthand in their informal
settlements. Extrajudicial killings of residentpesially the youth was etched in their
minds. Public Statements by government official2007 suggesting an official policy to
ruthlessly deal with suspected Mungiki members atfer criminals, led to police raids
in Mathare, spreading fear among residents inqadati youth below the age of 25 years.
During Madaraka day celebrations in 2007, Presitiemai Kibaki warned that Mungiki
sect members should expect no mercy. Two days, laterdJune 3 2007, about three
hundred suspected Mungiki members were arrestedabtairobi including Mathare and
at least twenty killed when they were reportediygtet administering oaths to recrutts.
Mathare as earlier noted was one of the areas ttiat Kenya National
Commission on Human Rights had mentioned as haexgerienced extrajudicial
killings. Indeed, in a follow-ug*'report in 2008, the report noted that that extriajat
killings of Mungiki members were alarming in someripds particularly in the month of

June 2007 which coincided with the time the govesnmannounced that it had

110
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heightened its crackdown on the proscribed Munggat. This crackdown was climaxed
by the ‘infamous’ police raid in Mathare’s Kosoveea on June 7 2007. According to the
report on the evening of June 7 in Mathare’s Kosakea which was one of the target
areas for this study, a total of ten youth weréedilall of whom were from the Kikuyu
Ethnic community. Two weeks later on June 22 288nother 26 youth from the same
ethnic community were killed by police in the akeigraid in the informal settlement.

And it was not only in 2007, that suspected cadesxtra-judicial killings were
reported in Mathare. In May 4 2013, three societyugs™®, the Independent Medico-
Legal Unit, the Rights Promotion and Protection {@z@and the Muslim Human Rights
Forum held a peaceful demonstration in Kasaranstiioiency where Mathare is situated
to protest what they termed as continued killinggblice. This particular demonstration
followed the killing on April 2013 of Kenneth Mwana popular youth that played with
the Mathare United Football club. The cases ofetktea-judicial killings influenced to a
big extent the presidential candidate that the aedents voted for with respondents
noting that it would be a candidate who would begsthetic to the pleas.

On Ethnicity, which the largest percentage of oesjents argued influenced the
outcomes of 2013 Kenya general elections, residehtdathare have experienced the
division and suspicion that ethnicity can bringatdocality. Indeed, this is part of the
reason that | selected Mathare for the study. a&Beg noted in this paper, there are four
predominant ethnic groups living in the informaltleenent of Mathare namely the

Kikuyu, Luo, Kamba and Luhya. The largest of thase the Kikuyu and Luo ethnic

ibid
Mprotests  in Kasarani over extra-judicial  kilings:Capital FM- May 4 2013
http://www.capitalfm.co.ke/news/2013/05/protestdearsarani-over-extra-judicial-killings/
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communities. Ethnic tensions and conflicts in Mathlhas been a problem the area had
experienced over past years and are often so@abeaic or politically instigated.

For example in the 1990s, Mathare 4A village wnbugh a pilot upgrade under
the coordination of the Ministry of Public Workshi$ initiative faced opposition from
community members due to the evictions that woaldepwvay for new infrastructurés:
However, growing tensions cropped up during thecalfion process as it was perceived
that one ethnic community was favored with thatn&tlcommunity driving out other
ethnic communities from the project. Today, acawgdio a report by Groots an NGO
working in the area the upgraded houses are preduoty occupied by one ethnic
community. Indeed, vigilantly groups operating iratiare, reflect the ethnic division in
this area. The Mungiki represent the Kikuyu ethooenmunity while the Taliban has
members from the Luo ethnic community- both grolnase been outlawed by the
government of Kenya and have been used by pohiscta push their political agenda
among the residents. The existence of these gioapsiso let to further ethnic tensions
in the villages in Mathare.

For example in 2006, Mathare was damaged by weld®tween rival gangs the
Taliban and the Mungiki, following a disagreement‘@xes’ charged by the Mungiki on
illegal brewers in Mathare. The Taliban hired by tilegal brewers confronted the
Mungiki leading a vicious battle between the twoups that saw the burning of
hundreds of homes and at least the deaths of tepl@¥. In addition, following the

controversial presidential elections that took plam December 27, 2007, gangs of

14 Groots Kenya: Synopsis on the Post Election VieéeSBituation In Mathare Slums, January 2008.
15 Nyairo Bosire, “Calm returns to Nairobi slum afigays of violence”, Reuters: 09 November 2006
http://reliefweb.int/report/kenya/kenya-calm-retsimairobi-slum-after-days-violence
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Kikuyu and Luo youth engaged in violent fights @andned more than 100 hous&sA
bridge still famous even today divided the two &leommunities during the 2007 post-
election violence. On one side of the bridge isKaher Teresa road and on the other
side is Mathare North.

4.4 International Legal Procedures

Impact of International Legal Procedures

Table 4.12: Impact of ICC on the General Elections

Events Frequency %
Yes 232 67
No 115 33
Total 347 100

Source: Researcher (2013)

According to the respondents 67% who were the ntgjargued that the ICC
cases had an impact on the outcomes of 2013 Keegarg elections whereas 33%
indicated that it did not have an impact. Majoofythe respondents noted that the crimes
against humanity cases facing Uhuru Kenaytta antiai Ruto helped in tying the two
former rivals together. Respondents also notedttietivalry between the Kikuyu and
the Kalenjin ethnic communities witnessed in 20@h&al elections was not there even
at the informal settlement level. Respondents asknowledged press reports by
renowned Kenyan political analyst, Mutahi Ngunyiwhat he coined as the “tyranny of

numbers”.

16 Aarhus Paige, “The Mungiki, The Taliban, And MeB®f To Know Kenya's Most Dangerous
Gangsters”, vice magazine 9 January 2012
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According to the analysthe “tyranny of numbef$” makes a probable claim,
that is, that Kenya'’s voting is historically influeed by ethnicity. The Jubilee Alliance, a
coalition of parties led by Uhuru Kenyatta, whofasing trial at the ICC and William
Ruto also facing trial at the ICC began, accordimghe hypothesis, with such a large
numerical advantage the effort needed to secum@eamtoral victory was infinitesimally
small, details that respondents also agreed witinthEr, according to the hypothesis
presented by the political analyst, this inevitabietory comes from the Jubilee
Coalition’s ethnic vote of 6.2 Million (or 43.2% dhe total vote). This number is
basically a totting up of the registered Kikuyu aillied communities that form GEMA
and the Kalenjin voters. Following the March 4 2@8ctions, the analysts hypothesis
proved correct to some extent. The views suppdryesbme of the respondents also were
correct, that Jubilee Alliance leaders were brougbether because of the ICC rhetoric at
the time and since the two leaders, Uhuru and Repoesent, the two largest ethnic
communities in Kenya, their common relationshighkpegged on the ICC cases would
have a considerable impact on the voting pattethe@March 4 2013 General Elections.
Indeed, this view was reflected across the couwitia continuous ICC rhetoric from
politicians and diplomats alike during the campayggriod prior and after to the 2013

General elections.

17 Maina Wachira, inside the tyranny of numbers nwingyy: The African Executive, 27 April 2013
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Table 4.13: Extent of Impact

Events Frequency %
Very great extent 121 35
Great extent 42 12
Moderate extent 128 37
Little extent 35 10
No Extent 21 6
Total 347 100

Source: Researcher (2013)

On the level of impact 37% cited that the ICC ietpd on the outcomes of 2013
Kenya general elections to a moderate extent, 1@ted it had impact to a little extent,
12% indicated to a great extent, 35% to a verytgergent and lastly 6% said that it had
no impact.

Respondents also believed that there would beequesices for Kenyan in its
relations with other states outside Africa. Resmmtsl were reacting to public statements
made by senior US Foreign Affairs officials as wasl diplomats from the UK and EU
countries, that “business would not be as usuabBoth Uhuru Kenyatta and William
Ruto were elected. Indeed, in February 2013, foraferAssistant Secretary of State for
African Affairs'*® Johnny Carson warned Kenya of unspecified coresezps should
Uhuru and Ruto both facing trial at the ICC becgmesident and deputy respectively.
During a telephone call on February 07 2013 witlhirdalists on the 2013 Kenyan

Elections, Carson is quoted as saying:

1830selow Gabe, US official says Kenya’s electiorsdunsequences: Voice of America, 7 February 2013
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President Obama clearly stated that the choice lod will lead Kenya is
up to the Kenyan people, but it is also importanhote that choices have
consequences. We live in an interconnected warttl @eople should be
thoughtful about the impact that their choices hawmetheir nation and on

the world.**®

Statements that the Government of Kenya, at the,tieid not take lightly. Kenya's
Minister for Foreign Affairs at the time Prof Sann@ri sent a protest note to the US
embassy in Nairobi seeking "clarification" over tHeS’s position on the elections. He
also summoned European Union diplom&tbased in Nairobi to express concern over
what the government at the time claimed to be giterto "meddle” in Kenya's internal
affairs. According to respondents, such statemégtavestern nations only aided in
cementing support at the village level in Matharethe two candidates, among residents
from Kenyatta's and Ruto’s ethnic community. Fomsoof the respondents, it helped in
galvanizing anti-imperialistic sentiments among nthesentiments that were also
expressed by Uhuru Kenyatta and William Ruto dutimg campaigns prior to the 2013

General electiortg®.

"9nited States Diplomatic Mission to South Africariding on the upcoming General Elections with
Assistant Secretary, Johnny Carsons. February 7 3201
http://southafrica.usembassy.gov/mediahub_av_caf&ir80207_kenya.html

120Back off, Kenya tells EU Envoys: Star Newspaper,,il.2 February 2013

12IEKkwo Uchenne, Uhuru Kenyatta’s victory and Africeémaissance, The African Executive, 13-20 march
edition
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Table 4.14: International Legal Procedures

Statement No Little Moderate Great Very
extent extent extent extent great
extent

F % F % f % f % f %
The ICC suspects were accus 38 11 69 20 80 23 73 21 87 25
unjustly
The cases were politically frame 49 14 87 25 59 17 97 28 56 16
to favor some candidates
The ICC cases boosted some 73 21 90 26 56 16 69 20 59 17
the accused political standing a
favored them
Kenyans were against the cas56 16 73 21 90 26 62 18 66 19
from the start
Witnesses were coached 80 23 56 16 73 21 49 14 90 26
sympathize with the West

Source: Researcher (2013)

On the international legal procedures 25% of dspondents who were a majority
cited to a very great extent that the ICC suspeete accused unjustly, 16% also agreed
to a very great extent that the cases were pdlitideamed to favor some candidates,
17% cited that the ICC cases boosted some of thesad political heights and favored
them to a little extent, 19% moderately argued Kenyans were against the ICC from
the first and lastly 26% stated that witnesses weexhed to sympathize with the west to
a very great extent.

On the impact of the ICC proceedings majority lod respondents argued that
there was a real fear that if charges are droppedsdispects of one ethnicity and

confirmed for those of another, ethnic tensionsladaucrease sharply, regardless of the
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legal merits. They still argued that the ICC’s dems would continue to play a pivotal

role in Kenya’s political process, especially p26tL.3 election. Majority indicated that

the court appeared cognizant that these could @eidwed by many Kenyans simply as
legal decisions and that the timing and framingpobceedings and rulings would

inevitably have an impact in heightening or tampdagvn ethnic tensions. Accordingly,

they pointed out that the ICC would recognize thalblic statements warning suspects
and other politicians not to politicize the judiciaroceedings could have a negative
impact on the image of the court if no action isrs&éom them.

4.5 Political Campaigns

Table 4.15: Funding of Political Campaigns

Options Frequency %
Yes 302 87
No 45 13
Total 347 100

Source: Researcher (2013)
According to the respondents 87% who were the ntyajsupported the funding
of political campaigns whereas 13% did not supddgjority of the respondents argued

that campaign funding facilitated maximum votentout.
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Table 4.16: Political Campaigns

Statement No Little Moderate Great Very
extent extent extent, extent great
extent

f % f % f
The funds were siphoned fro 42 12 49 14 49
the Kenyan citizens throug
taxes
So much was spend duringt - - 28 8 38
campaigns which | feel it was
total waste and could have be
used in economic favor of ot
Nation
Campaigns are source 3 1 21 6 69
inhuman acts
Campaigns should be regulat 38 11 52 15 14
and the candidates should
their own funds
Politicians should be cautiot - - 62 18 76
with what they say as it coul

fan violence and other vices

% f % f %

17 125 36 73 21

11 139 40 142 41

20 100 29 153 44

4 111 32 131 38

22 108 31 101 29

Source: Researcher (2013)
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On political campaigns 36% of the respondents whoe a majority indicated to
a great extent that the funds used in the campaigre siphoned from the Kenyan
citizens through taxes, 40% a majority argued tremt extent that a lot of funds were
wasted during the campaigns which could have beed to boost the economy of the
country, 44% the majority pointed out to a veryagrextent that campaigns are source of
inhuman acts, 38% also a majority to a very grgtre agreed that campaigns should be
regulated and the candidates should use their anaisfand lastly 29% argued to a great
extent that politicians should be cautious with i@y say as it could fan violence and
other vises.

Indeed, clear and fair regulation of campaignrimag is an important means for
the government to balance the rights of citizenpadicipate in public affairs and the
need for equity among candidates and parties. Staetice indicates that political
parties should be assured that they will be ableotopete with each other on an equal
basis and all political contestants should haveegunal period of time in which to
campaign-??

Pursuant to Article 88 of the constitution, theB(E is responsible for the
regulation of the amount of money that may be sjpgndr on behalf of a candidate or
party in respect of any election. The absence &CHegulation of campaign finance
deepened the lack of control over campaign spend@ithgwing for an unfair advantage
for wealthy candidates and the bigger parties. v pelitical finance regime could have
also bridged the funding gap among political partieurbed corruption, limited the

influence of special interests and the impact ohayoon the elections, and forced parties

122Opanga K, ‘Ruto may soon learn The Hague is no eipvDaily Nation 6 August

2011, http://www.nation.co.ke/oped/Opinion/Ruto+msgen-+learn+The+Hague+is+no+mo vie+/-
/440808/1214576/-/item/0/-/Ifmwihz/-/lindex.html.
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to be more accountable to their members. The absehcampaign finance regulation,
prior to the March 4 2013 General elections esfigcia the presidential race, was
exacerbated by the absence of a fully enforced aggnpperiod that penalized candidates
and parties who lacked the resources to run adodgexpensive pre-campaign.
Disparities in financial resources continued tevent a level playing field
through the end of the campaitfii.While the wealthiest candidates were campaigning
using helicopters, others struggled to afford matiiole transportation, billboards, media
space, and televised advertising. Party affiliatf@mve candidates access to the party’'s
resources, thereby increasing their chance todmtesl, especially in areas considered as
parties’ strongholds. This feature of much of Kéayaolitical geography explains why
many party primaries were so strongly contestedsamde outcomes disputed with last-
minute party-hopping that offered losing candidatesone party a last chance with
another. Parties were also massively financed bgsahnd business associates of the
highest profile individuals in the political pasielin the existing system, a candidate with
money and/or the support of a party has a sigmfic@mparative advantage over an
independent candidate with no money. Several Kemyganizations have reported on
the particular disadvantages facing women candidateho frequently lacked the
resources of male contenders and who often didremstive help from their partiés’

Carter Center observers reported that candidatewdmen’s seats particularly suffered

®Njiraini J, ‘ICC process hurts Kenya's credit rafin The Standard 11 April 2011, http://www.
standardmedia.co.ke/InsidePage.php?id=2000033085&b6i7&.126 Opanga Kap. cit

2%0chieng DO & DS Majanja, ‘Sub-Saharan Africa and @/Dispute Settlement: The Case of Kenya’, in
Shaffer GC & R Meléndez-Ortiz (edspispute Settlement at the WTO: The Developing CGpunt
Experience CambridgeCambridge University Press, 2010.
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from the lack of party funding, especially considgrthey had to campaign in the much
larger countywide constituencies.
4.6 Impact of Media Reports

Table 4.17: Media Reports

Options Frequency %
Yes 177 51
No 170 49
Total 347 100

Source: Researcher (2013

According to the respondents 51% who were the ntgjargued that media
reports had an impact on the 2013 Kenya genereti@hs while 49% stated it did not.
Kenya’s constitution guarantees media freedom aodilpits the state from interference
in those rights. Indeed, intense media coveragdhef electoral campaign, mainly
concentrated around the two parties that were dersdl front-runners by various
pollsters. The attention given to the two main gestial contenders, Raila Odinga of
the CORD coalition and Uhuru Kenyatta of Jubile&aiice coalition, and their financial
capacity to occupy the media did not create a Iplagling field for the other candidates
from smaller parties.

The numerous public opinion polls reported durihg campaign prepared the
Kenyan people for a potential runoff and a veryseloace, inciting the media to focus
even more on the two main presidential candidatésoughout the campaign, the
national media focused on the presidential elestitgaving aside the crucial competition

for national and local assemblies, which will playmajor role in the country’s future
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with the implementation of the new devolution systePrior to the 2013 General
Elections, and likely in reaction to avoiding tofaiolence as had been the case in 2007,
Kenyan media, guided by the Media Council, signeth @uidelines on media coverage.
The guidelines were signed by more than 15 mediasdé® and institutions that
committed themselves to providing quality and cardive coverage of the elections.
Media throughout the election period were focusedmreading peace messages, often to
the detriment of the news. The media played an rtapbrole in spreading violence in
2008, which created a sense of guilt inside théepsion'*

As a result, media houses were overly cautioukeir coverage, focusing on the
prevention of violence to such an extent that tbeysored themselves while reporting
news. Incidents and irregularities were often swdtkin the media due to fear of strong
reaction from the public and of being labeled aaimmatory*?® Therefore, most
irregularities that should have been reported erttedia were heard for the first time in
the Supreme Court. The media should be given cfediengaging in voter education,
especially the radio stations, which called on merslof the public to register and to
vote in order to exercise their constitutional tgghand elect credible leaders.
Nevertheless, Kenyan media could also be criticiedplacing too much emphasis on
peace messaging and the presidential candidatibe axpense of candidates for other

elective positiond?’

12>Mwagiru M, ‘The Missing Link in the Study of Diplomey: The Management of the Diplomatic Service

and Foreign Policy’The Journal of Language, Technology & Entreprenkeiprsn Africa 2, 1,
http://www.ajol.info/index.php/jolte/article/viewle/52001/406 36.

28\Mutunga W, ‘Kenya’s Constitutional Transition: Tallenge of University, State, Society Relations’,
public lecture delivered at University of NairoBil. August 2012 as part of Judicial Marches week.
127KNBS (Kenya National Bureau of StatisticEconomic Survey (2011)airobi: Government Printer, p.
277.

Marc Stears, “Review Article: Liberalism and thelittlcs of Compulsion,”British Journal of Political
Science37 (2007): 543
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Table 4.18: Effects of International Media Reports

Effect Frequency %
Positive 118 34
Negative 229 66
Total 347 100

Source: Researcher (2013)

Concerning the effects of international media rep66% of the respondents who
were the majority indicated that international naediports had a negative impact on the
2013 Kenya general elections. Respondents notet itib@rnational media reports
focused on the possibility of a recurrence of tA@72post election violence and did not
indicate the positive achievements made by bothyKes as well as the government in
countering the violence. However, 34% cited it laggositive impact in potrying Kenya
as an advanced democratic state in a region ridolexbnflict.

One of the most reported events by internatioredimin the absence of violence
in the country was the presidential debate. Ind#ed ,was the first in the horn of Africa
region. A positive in creating transparency in ¢hectoral process. The debate was aired
live in all radio and television stations acros® tbountry. The idea behind the
presidential debates in Kenya were largely borrofueah the U.S.

In the US, the emergence of television changedniiagie of political campaigns
as it made a mass audience available to presitieati@idates for the first time. On 26
September, 1960 the first presidential debate ad an the television. Senator John F.
Kennedy and Vice President Richard M. Nixon sa& iBhicago television studio, along

with four news people from ABC, CBS, and NBC whorgvéo question the candidates
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about domestic policy. This televised debate infagzl the election and Kennedy became
the next presidertt® Presidential debates are major events that prasadelidates with
an opportunity to sell their policies and agend&ht electorate. Unlike campaigns, live
debates are highly visible events that can sigmifily improve a candidate’s position in
the polls.

In Kenya, presidential candidate Aduba Dida isewrbered for the comic relief
that he provided while responding to questionsrdythe televised presidential debate.
Uhuru Kenyatta was remembered for his eloquencanswering the questions and his
readiness to wear makeup which made him more TS¥emtable than his main contender
Raila Odinga. Indeed, John F. Kennedy is belieeedave won the presidential debate
because, he like Kenyatta had accepted to wearupakeAn overall conclusion from
Bernard volume on the Great Debates of 1960 betd@ebn F. Kennedy and Richard M.
Nixon was that the debates mattered whether pesalehed them or ndt® There was
so much discussion, especially of Kennedy's perdmigr in the first of the four debates,
that a social reality took shape holding that Kelynbad "won" the debates, and this
perception very likely was an important factorhe butcome of a very close election. An
opinion poll carried out by Ipsos Synovate afte #013 Kenya presidential indicated
that 40 percent of Kenyans who watched the presalezampaign would vote for Uhuru
Kenyatta while 33 percent said they would voteRaila Odinga. Peter Kenneth would
get 7 percent while Martha Karua 2 percEfitin previous polling survey, Raila was

always in the lead followed closely by Uhuru buteafthe presidential debate, polls

12Barkan, Joel D. 2013. “New Forces Shaping Kenyaliti€o"CSIS: African Notes NANashington:
Center for Strategic and International Studies.

12%Bernard Williams, Inthe Beginning Was The Deed: Realism and MoralisnPalitical Argument
(Princeton: Princeton University Press, 2005),1p.

BOA[lafrica.com

123



indicated that Uhuru surpassed Raila. Millions ebjple in Kenya watched the debates,
discussed them, and read and watched analysie afathdidates’ performances. Indeed,
international media carried several stories ondltebates, especially on the questions of
the ICC and land issues.

Table 4.19: Extent of Effect of international mediareports

Extent Frequency %
Very great extent 69 20
Great extent 56 16
Moderate extent 97 28
Little extent 79 21
No extent 52 15
Total 347 100

Source: Researcher (2013)

On the extent of effect 28% the majority stated tha impact was to a moderate
extent, 21% argued that the impact was to a lexent, 20% stated the effect was to a
very great extent, 16% agreed that the effect wasdreat extent and lastly 15% argued

there no effect at all.

124



Table 4.20: International Media Reports

Statement No Little  Moderate Great Very

extent extent extent extent, great
extent

F % F % F % f % f %

The information was malicious ar 111 32 49 14 35 10 83 24 69 20

of no importance

They favored one candidate 87 25 10 3 42 12 139 40 69 20

They aimed at triggering electic 69 20 76 22 62 18 73 21 66 19

violence

The reports were fair and vital 125 36 42 12 7 2 118 34 56 16

The international reports focus¢ 111 32 38 11 10 3 139 40 49 14

on the ICC and other vices than t
good will of Kenyans to peaceft

elections

Source: Researcher (2013

On the international media reports 20% of the eagdpnts who were the majority
argued that the information was malicious and ofrmportance, 20% of the respondents
stated that they favored one candidate to a gsdahe 19% indicated that they aimed at
triggering election violence to a little extent%4&ited that the reports were fair and vital

to no extent and lastly 14% argued that the iatiional reports focused on the ICC and

other vices than the good will of the Nation arsdassociates to a great extent.
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Indeed, respondents noted that they accessedatitaral media reports through
the internet as well as through social networkibgsssuch as twitter.
4.7 Impact of Social Media in the 2013 General El&éons

Social Networking Sites (SNS) are the main formcommunication for social
media and thus the definition of SNS applies toi@anedia. Boyd and Ellison define
social media networking sites as internet-basedicgtions that allow users to develop a
public profile within a closed system, have adistisers whom they have a relation with,
and are able to view their own friends list and tfaothers within the systemi® This is
generally the model that social media follow. Thagiude Facebook, Twitter, MySpace,
blogs, and YouTube among others. Zambernardi plasitthe growth of online political
behavior has been partly facilitated by the re@mergence of new interactive, media
rich websites®? The ability to express political views and opirsoonline plays an
important role for social media in campaigns. Slogiadia allow users to not only seek
information but also interact with others throughlime expression such as posting
political commentaries on blogs and social netwsites and sharing multimedia
commentary.

In past campaigns, Facebook users have exprdsseddlves politically in many
ways, such as making online donations, encouraigieds to vote, or posting graphics
or status updates expressing political attitudesamnions. Twitter and blogs have been
used by candidates and voters to comment on sa@aidl political issues, share

information and encourage participation. Uhuru Katg/s campaign team was able to

B¥lCcanada- Kenya Relations- High Commission of Canadain Kenya
http://www.canadainternational.gc.ca/kenya/bildteedations_bilaterales/canada kenya.aspx?menu_id=7
1327zambernardi, L. (2011). "The Impotence of Power:riyemthau's Critique of American Intervention in
Vietnam".Review of International Studi&s(3): 1335-1356.
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tap into this successfully capturing a large yauithttonstituency that better
communicated through social media. In additioa)sb provided the campaign team with
the ability to counter any negative stories frorteinational media streams as well as
bloggers who may have been based in countriesdeut$iAfrica.

Indeed, the Jubilee Alliance campaign team tookaathge of social media such
as Facebook which allows its members to form gsdegsed on a shared topic or theme
and connect with others of the same interest, dpigkowing its constituency. Once
members join a Facebook group, they can post tgrbep‘s wall, engage others on an
open discussion board, and share photographs, svided other media files. This
provided Uhuru Kenyatta with the platform to engagea more personal basis with his
target audience. Opanga in a study investigatiegude of Facebook for campaigning by
Congressional candidates in the 2006 U.S electimsd that candidates who
campaigned on Facebook in 2006 won a larger stighe wote than candidates who did
not campaign on Facebook when controlling for aheo variables®® In addition,
incumbents added 1.1% to their vote share by doghtihe number of supporters on
Facebook, while open-seat candidates added 3% Hogviteg that same increase. Hill
and Hughes also believe that the Internet reinbolugliefs that are already developed
rather than fundamentally changing people and tlaiitudes:>* The Internet is
reinforcing the already present political attachteerproviding additional data and
information for voters who are seeking to bolsteitt vote choices. Again, the Internet is

enabling voters to find out additional informatiomt transform them.

30Opanga K, ‘Ruto may soon learn The Hague is no elpvDaily Nation 6 August

2011, http://www.nation.co.ke/oped/Opinion/Ruto+msgan-+learn+The+Hague+is+no+movie+//440808/
1214576/-/item/0/-/Ifmwihz/-/index.html.

B4zambernardi, L. (2011). "The Impotence of Power:rifemthau's Critique of American Intervention in
Vietnam".Review of International Studi&s(3): 1335-1356.
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In Kenya today, most Kenyans access internet girdbeir phones, respondents
in the study had noted that phones played a majerin allowing them to access the
internet as well as stories written by foreign jualists. However they also noted that the
internet provided them with the ability to followfew of the presidential candidates prior
to the 2013 General elections. Some of the presaletandidates that had embraced
social media included Uhuru Kenyatta, Peter Kenmgith Martha Karua. However, also
interestingly diplomats were also engaging throsgtial media such as the British High
Commissioner.

This demonstrates that both politicians and digltsrhad began to use social
media as an avenue of supplementing traditionalianaatlets and engaging the internet
as part of a tool that enabled them to engage Kathyans. As opposed to 2007 elections,
2013 elections were held during a period when Kemya rated as the 2nd most tweeting
nation in Africa. According to a survey by Portla@dmmunications, Kenyans had an
average of 2,476,800 tweets in a period of threathsoplacing it second after South
Africa which had 5,030,226 tweets. Also, statisticsn socialbakers.com indicate that
the number of Facebook users in Kenya is about72080 with the majority of users
lying between the ages of 18-24. The significantéhis is the proof that millions of
Kenyans are getting online. By CCK's stats, moenthO million Kenyans access the
internet, majority of these through their mobilephs.

All presidential candidates in the 2013 Generat®bns had a significant number
of supporters and followers on the two main sodetworking sites, Facebook and

Twitter. In fact, excluding media houses and celes; they are the most liked and
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folowed Kenyans on Facebook and Twitter respelti® The main presidential
candidates had official campaign websites aparhftbeir social media accounts. The
2013 elections had eight presidential candidatesehaPeter Kenneth, Martha Karua,
Musalia Mudavadi, Raila Odinga, Uhuru Kenyatta, BaDida, Paul Muite and James
Ole Kiyiapi. However, of the eight candidates, NHenya presidential candidate Martha
Karua had the largest following on Twitter (@Maklaaua) with 63,000 followers on
Twitter whereas Eagle Alliance candidate Peter k#mrhad the most following on
Facebook with 165,000 likes on his page.

The election winner Jubilee alliance candidatesklent Uhuru Kenyatta equally
had a significant following on both Facebook andtiex with The Guardian naming him
among the top ten most active African politiciamssocial media. These three candidates
carried intensive campaigns on these two socialords in bid to reinforce their support
base and also create new constituents of followdrs.scramble for the youth votes saw
presidential aspirants intensify their campaignssoaial networking sites, making them
become official forums to address and appeal tmgqeople. On the sites, they posted
updates about their activities, public statemdmty released to the media and where they
were planning to go hold campaign rallies. Socia@dm consultant Nanjira Sambuli
notes that the Kenyansonline are very active ppdimg in conversations on policies
and governance and discussing issues with peoptehakie different viewpoints. She
asserts that this will have an impact on the palitculture of the country in the long run.

Although social media provides a significant reatlthe Kenyan electorate online, it has

*Mathenge Oliver and Nzau Musau: US warns of ICCseguences- The Star Newpaper- February 8

2013 pp1
Modern Ghana (20133hanaians in UK Protest Ghana Elections 2012 Result
http://www.modernghana.com/news/457913/1/ghanaians-protest-ghana-elections-2012 resul.html
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not penetrated enough to replace the traditionshoas of communication. According to
Human Rights Watch, education, income, ethniciggg and urbanization are all potential
influences on a candidate’s Internet &&e.

4.8 Conclusion

The use of public statements has been in existenBenya since independence. From
the period of President Jomo Kenyatta in 1964 ® don Uhuru Kenyatta in 2013,
politicians over the 50 year period have appealeithé masses , their electorate through
carefully worded statements. The statements haes leade from podiums during
electoral campaigns to press conferences, intesvigmd press statements e-mailed to
newsrooms. One of the issues that this researcér gt out to find out was whether
statements influence voters and if they do whestetements made by western states can
change the perceptions and views of voters towargsesidential candidate. Having
picked a sample population from Mathare, a divang@mal settlement in Nairobi with
close to a million inhabitants, findings indicateat indeed, statements do influence
voters. However, the statements that have the mygsdct are those that are made by
local leaders in particular those that appeal ppesgsing need among the electorate such
as past injustices that they perceive were leveledhem or those that appeal to the
ethnic composition of the electorate. For instartbe, target population largely came
from two ethnic communities, the Kikuyu and the LuResponses by the target
population indicated that ethnicity did play a rolehe 2013 general elections especially
in regards to the ICC cases which were a centeshéhto campaigns. However, research

findings also indicated that although, statementxlenby western governments and

B%Human Rights Watch (2013). “Playing with Fire: Weap Proliferation, Political Violence, and Human
Rights in Kenya.” New York: Human Rights Watch.
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diplomats insinuating consequences for Kenya whelC& suspect becomes president
had an effect at the national level, with debatasnational papers and in campaign
rallies, at the village level, this statements dat have such impact. It seems that the
electorate at the village level would rather listerwhat their local political leader says
or preferred presidential candidate to the diplooratoreign government. Local media
also had a larger impact on the respondents th@nnational media. Indeed, while
international media focused on the ICC questionthacthances of ethnic violence in the
2013 general elections, findings indicate thatalth respondents may have read some
of the news articles they were not as affectednieyinternational media as they were by
local press reports. Findings therefore do indithgée public statements do influence the
electorate, however at different levels. At the sgraoots statements by foreign
governments may not have as strong an impact gsdihet the national level. Perhaps
due to low education levels at the village levepogssing issues such as security, food
and unemployment. But, the impact of statementdipjomats at the national level
cannot be ignored, as they do influence the p@ie as was witnessed in the 2013
general elections, where CORD capitalized on tls¢stments to push the agenda that
Kenyatta and Ruto were unfit to run for presidemt @eputy respectively. Conversely,
these statements by the foreign governments arldnagts helped cement further the
relationship between Ruto and Kenyatta bringingmthegether to form a team that

would later win the presidency.
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CHAPTER FIVE
SUMMARY, KEY FINDINGS AND RECOMMENDATIONS
5.1 Introduction

This chapter contains summary, key findings, rec@mdations and a scholarly
suggestion of other areas for further researchettudy under research.
5.2 Summary of Key Findings

In the run up to the Kenyan general elections afdfl, 2013, there was debate on
whether or not to allow suspects facing trial fermes against humanity during the
2007/2008 Post Election Violence at the Internaio@riminal Court to vie for
presidency or political office. The Internationali@inal Court’s (ICC) charges against
Uhuru Kenyatta and his running mate William Rutooyided both political and legal
debate on their candidacy and whether it was ellewed by the constitution. The ICC
charges did indeed influence electoral campaigdstlaa general pre-election situation in
Kenya. One of the ways which this study discussetktail were public statements that
had been made by foreign diplomatic missions arfidiais on the ICC and the 2013
General elections.

This study aimed at investigating the role of Rul$tatements by Western
Diplomatic Missions as well as officials of theseuntries on the General Elections of
Kenya. The data used for this study was mainlyveerifrom secondary and primary
sources. This involved the use of questionnairesjepth information gathering and
document analysis. The findings of this study ssgdkat at the national level, these
statements made by foreign diplomatic missionsnfloence to a great deal the agenda

of campaigns by politicians. In the case of the®@&Eneral Elections, the ICC was the
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platform that formed the agenda for the two largasiitical coalitions, CORD and
Jubilee Alliance. This was as a result partly oblpustatements and media interviews
that had earlier been made by western diplomats serdor officials from their
headquarters, that bilateral relations would becéd by a Uhuro-Ruto presidency.
Their argument based on the fact that the two, UlKenyatta and William Ruto at the
time of the 2013 General Elections were facingl taathe ICC for crimes against
humanity during the 2007- 2008 post election vioken However, the study also found
that unlike at the national level, at the localage level, these statements by foreign
diplomats played little to influence who the eleate voted for. Indeed, at the
local/village level, issues touching on the peaplday to day lives were the major
determinants, therefore statements made by palisciinfluenced them more than
statements made by foreign diplomats. For instatmceugh this study, that focused on
the Mathare informal settlement day to day issaashing on the residents such as extra-
judicial killings, ethnicity, broken promises onwéopment by politicians and land
seemed to be the major factors to who they voted fo addition, the study also found
that nationalistic ideals tended to be favored enya over foreign ideals, an indication
that the sovereignty and respect of Kenya in thermational arena was of growing
importance to Kenyans especially following the 20B&neral elections and the post
election violence that followed it. However, thadyt also found that justice for impunity
was important for Kenyans and that there is a riee@ legal mechanism to deal with

past injustices as well as a mechanism for etlegonciliation.
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5.3 Key Findings

According to this study, findings indicate thaet® has been some form of
influence by the international community in Kenyalemestic and democratic affairs.
For instance when the US and EU warned Kenyansisigaoting for the ICC suspects in
the 2013 General Elections and a senior US foraffairs official warned before
elections that choices have consequences. Howkgestuidy found that these warnings
did not deter Kenyans from exercising their democréghts and may have even caused
some to vote against the UK and US warnings. Thelystalso shows that media
campaigns and public messaging by the Jubileetmyaheaded by Uhuru Kenyatta and
William Ruto who have publicly denied charges bg t(€C and accepted to cooperate
with the court managed to successfully use wellt@dapublic statements to convert a
Kenyan public that initially largely supported tieC’s attempts to call them to account
into one that viewed the ICC as a representativéVestern interference in African
affairs.

According to the study Kenya appears to be abastoad when it comes to the
guestions of politics and policy. It displays battodernity and backwardness in equal
measure. For instance, mobilization for electiemains largely ethnic, and in the 2013
general elections resulted in what could be arguetttory of a coalition of two ethnic
communities and smaller groups that posses a l\atyeg population. According to the
study this is despite attempts to ensure thatrifieence of ethnicity is reduced in the
daily interactions of citizens through various gawaent commissions and NGO and

CSO peace building initiatives. The study also shawat the debate in Kenya’'s
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parliament about the cabinet captured this cleatign parliamentarians questioned the
diversity of the team nominated and eventually aped as cabinet secretaries
According to the study, it is clear that the Kibglovernment through ‘shuttle
diplomacy’ used regional bodies including IGAD, A& and the EAC to rally support
against the west particularly when it came to tin®tive issue of the ICC, of which the
Jubilee government has successfully taken up. ey has found that the election of
Uhuru Kenyatta and William Ruto, however, preseriteiKenya with an opportunity to
test the functionality of the new constitution atglresultant institutions. Also through
the study it is shown that Public spirited groupshsas civil society organizations that
openly campaigned against the elections of the haee a chance to test the new
institutions through provided judicial processeat tihe new constitution has established.
On the foreign policy pillars, the study notedtthi@ focus of foreign policy in
any respect does not appear to be new. It is kamgelde of patches from past regimes
that the Jubilee Coalition seems to ably repres&etording to the study, regardless of
the rhetoric against western states, the jubilegitcan has asserted that it will continue
engaging the traditional economic partners, inelgdthe United States, the United
Kingdom and other European countries, and emerglagers such as China, Brazil,
India and Russia. However, one interesting aspke&eoya’s emerging foreign policy
post 2013 General Election and in view of the IC&ses, is Kenya's stand on
international issues as opposed to its traditioa-alignment stance. It seems that with
the victory that the government was able to makeallying the AU to support it in the
ICC cases and its support in the 2013 ASP in regera&hanging the rules of the Rome

Statute no longer making it necessary for a Hea8tafe to attend hearings at the ICC
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has given Kenya leverage not only regionally btgnmational. It may not be a surprise if
Kenya begins to comment more and more on regiamhkaen international issues in the
future.

It has been argued that to keep African countriederdeveloped, secure and ripe
for exploitation, the West supported political dghes, one party rulers, and dictators
and undermined those who did not accept or buytm& values and belief§*’For the
West, democratic elections are used to guarantperpetuation of their values and
interests.™®® Yet, elections today in Africa are increasinglyifgeused by super and
medium power states- be it the west or the eastewerage economic and political
advantages for their countries.

Political parties that favored Western ideals batlefs led a sustained campaign
during the 2013 General Elections on the platfofrm@ impunity as concerns the post
election violence as well as corruption with thekag of statements from diplomats in
Western foreign diplomatic missions pushing upl@@ as an election agenda.

Indeed, political parties such as CORD and a fetv ociety organizations did
all they could to make the ICC and justice to windiof the 2007 post election violence
the main election issue, hoping that Kenyans waudtk against the Jubilee Alliance
coalition which had its presidential and runningtentacing trial at the ICC. However
through political campaigning and public statementise Jubilee Alliance were
convincingly able to create a picture of neo-caddiem through the ICC as they distorted
the truth on how the ICC got involved with Kenyaosp —election violence of 2007.

Increasingly, due to campaign statements by Jubdileance to the run up of the 2013

“"Mod Agun, How the West helps its African alliesltse elections: Pambazuka News, 26 September

2013
“*Ybid
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General elections the CORD alliance, led by forReme Minster, Raila Odinga, were
seen as supporters of the West's neocolonialisemaay which may not have been the
case as research on this area is still lacking.

However through this study in Mathare, findingslioate that although the
statements by western diplomats may have influenbed platform through which
politicians run their campaign in the 2013 Genéiiglctions, at the village level, these
statements did not largely affect who the electonatthese areas voted for. Through this
study, issues touching on the residents of Matlsaareh as extra-judicial killings,
ethnicity, broken promises on development by pméitis and land seemed to be the
major factors to who they voted for. The interventiby diplomats from some of the
diplomatic missions in Kenya may have influencedituhKenyatta to position himself as
a nationalist, at the National level defending Bepublic’s interest but at the village
level, this nationalist, approach of defending theuntry’'s resources and
pride/sovereignty may have endeared him to Kenyamh as those in Mathare as it
rallied feelings among them of finally belonginga@ountry that cares for its people and
their day to day issues. Indeed, in a nut shedl,Jibilee Alliance promised a sovereign
nation, that allowed Kenyans to choose their owstidg, and reflected the aspirations of
the youth who form the majority in Kenya. This wisiresonated with many Kenyan
youth especially those in the informal settlemesnish as Mathare.

5.4 Recommendations

States with diplomatic presence in Kenya shouipeet the sovereignty of the

state and the democratic rights of the Kenyan medpting elections without interfering

in the decision making process of the citizens. Elav, as friends of Kenya, violations
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to Human rights as spelt out in the UDHR as welb#eer international treaties such as
the International Covenant on Civil and Politicagiks, The International Covenant on
Economic, Social and Cultural Rights, the ICER @EDAW, the CAT and the CRC
among others may allow them to speak on internakinorms regarding the behavior of
the Kenyan government in relation to its citizehsvould recommend for the Kenya
Ministry of Foreign Affairs and International Trade formulate a policy paper on
communications and Kenya’s relations with diplomatiissions in the country. The
policy paper should be balanced, providing guigsion how these statements can be
made during the electoral period but most impolyaatlowing for the fundamental
rights and freedoms enshrined within the Kenya tn®n to be respected especially
freedoms of speech and associations as well agaesp the Vienna Convention on
diplomatic relations.

Kenya is a sovereign state and countries withodialtic presence in Kenya need
to respect both the President and the Deputy Rre&dright to be presumed innocent
until proven guilty in regards to the on-going caséthe ICC. However, States that are
signatories to the Rome Statute should continubold the Government of Kenya to
account in regards to its cooperation with the Ganrs could be done through several
forums including through the ASP, the AU, the UNegen bilaterally.

In addition, the ICC has to increase its publiceath to the Kenyan citizenry so
that they may understand better the operationseoCourt. The ICC’s outreach office in
Kenya, should come up with a more effective commation strategy that will allow it to
engage with the Kenyan Population more successflllys will help in dispelling

rumors that the Court has an imperialistic agenda #hat it will not be fair in its
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decisions. The Court also needs to avoid beingeduh to political debate by releasing
statements each time a politician speculates @kspeegatively about the Court.

The Kenyan Government should also ensure that sgggeand their families in
the on-going Kenya cases at the ICC are protectée. Kenya Witness Protection
Agency whose mandate includes assuring the seaoniripotential withess against the
masterminds of violence and other related casesis® be strengthened and made more
independent of the state even though it receiveslifig from the state.The Media
Council of Kenya, should also recommend guideliioedlogs and other social media in
regards to naming of individuals under witness gotion. The office of the Director of
Public Prosecution as well as parliament shouldecam with legislation that allows for
the prosecution of owners of blogs or other satiatlia that makes public through news
articles names of individuals under witness pradactOn the other hand the ICC should
have a more efficient mode of gathering evidencehvis independent, well researched,
fair and that protects the identity of witnessed #ieir families.

Current legislation that bars hate speech such res National Cohesion and
Integration Act, 2008 needs to be observed andiepplAlthough, the Kenyan
constitution has an expanded bill of rights thatudes freedom of expression and free
speech, the right to life supersedes any othet.rigtividuals that propagate hate speech
should be prosecuted under existing Kenyan lawsuditeg the supreme law, the
constitution which apart from having an expanddt dfi rights also limits freedom of

expression by stating that it does not extend topaganda for war, incitement to
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violence, hate speech or advocacy of hatred thatitotes ethnic incitement, vilification
of others or incitement to cause haffi.
5.5 Areas for Further Research

This study focused mainly on the implication ofbpa statements by USA
European Union and other western states on theomamf Kenyans elections with a
particular focus on the 2013 General Elections. é/study should be done to establish
the influence or interference of not only westetates but also eastern states such as
China and African states such as Uganda on them&®f Kenyan elections. Lastly a
study should be carried out to determine the imibee of Kenyan elections to the
operations and judicial proceedings of the ICC.
5.6 Conclusion

In conclusion, through this study, findings indexh that statements by foreign
governments and their diplomatic missions only uefice the direction of political
agendas at the national level but not at the landl grassroot level. However, ethnicity
still has a major political influence in Kenya atholes play a big role on who gets elected
to political office. In addition, media is a powalrftool in influencing the electorate.
Looking forward, the media and civil society whasece has seemingly vanished since
the 2013 general elections should ensure that thiégctively, without fear or
partisanship, keep up the watchdog role in holdhy government to account for the
extensive promises in its manifesto. On the otlaedhWestern States should respect the
Kenyan democratic right of electing its leaders gadernment and have a respect of the

Kenyan constitution.

139The Constitution of Kenya (2010), chapter FourctetB3

140



However, as friends of Kenya and as members ofarget international
community they should also ensure that Kenya reéspecinternational obligations and
that the Kenyan Government upholds universal vatiueh as Human Rights, Respect
for the rule of law and good governance. Also tlemyan judiciary and the ICC should

be given a conducive environment to exercise taitige.**°

140 Marc Stears, “Review Article: Liberalism and theliics of Compulsion,British Journal of Political
Science37 (2007): 543.
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APPENDICES
Appendix I: Interview Guide
. Gender: Male [] Female []
. Age: Below 20years [] 21-25years [] 26-B80y []
30-35 yrs [] 36- 40 years [] 40- 50 yeats]

Above 50 years []

. Level of education

Degree [] Masters []

PhD [] Other []SpecCify ....covviiiiiiiiiiiiiiiiens

. Profession ...........

. Do you agree with the statement that Kenyans feal their position is a special
one and the West can only ignore the country aivits risk?
Yes [] No [

. Briefly support your answer

. Does the rise to power of Uhuru Kenyatta and Willi&&uto been touted as
putting western powers in a difficult situation?

Yes [] No [

Briefly state Why ..o
. Do you agree that contradictions in the anti-Westgosturing of the Jubilee
campaign before the 2013 General elections, péatiguon foreign policy,
revolve around key spinner?

Yes [] No []

Briefly state Why ...
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9. Are you in agreement that the statements by the (#esopean states and North
American States) pre 2013 General Election aimedstalling leaders of their
choice in Kenya and eliminating the ones they daitllike?

Yes [] No []
Briefly state WhY ...
10.Do you think the ICC cases have influenced thectiva of foreign policy before
and after the Kenya 2013 elections?
Yes [] No []
If yes in WhiCh ways ... ..o e
11.Uhuru Kenyatta was the first person to be electedigent while facing trials at
ICC on serious crimes against humanity, will thsque position likely impact
decisions on relations with Western states?
Yes [] No []
If yes in WhiCh ways ... ..o e

12. According to the 2013 general elections does Kapjeear to be at a crossroad

when it comes to the questions of politics andqy@li
Yes [] No []

13.Kibaki regime used regional bodies including theetgovernmental Authority on
Development (IGAD), the African Union (AU) and tB&ast African Community
(EAC) to rally support against the west (Europe ahé United States)
particularly when it came to the sensitive questidrthe ICC, do you think that

the new regime is expected to do the same?
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Yes [] No []
14.The US Assistant Secretary of State, Johnnie Cargamed Kenyan voters that,
“choices have consequences.” Do you agree withsthtement?
Yes [] No []
15.The British position and the European Union befibre 2013 General election
was that it would have limited contact with a pdesit indicted by the ICC, is this
the current state?
Yes [] No []
16.The European Union congratulated Kenyans for camuyia peaceful process
and noted that the rule of law should be maintaiaedll times. The Canadian
ambassador chimed in with similar sentiments. Whais this statements

intention?

17.From recent statements, the new government hastlsaidt plans to unveil a
policy focused on East African integration, pani&dn cooperation and trade.
Will this approach lead to tensions with the west?

Yes [] No []

Briefly state Why? ...
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18.Do you think statements by western states areylilcetontinue shifting following
the election of Uhuru Kenyatta and William Ruto Beesident and deputy
respectively?
Yes [] No []
S AL WY 2

19.Do you agree with the statement that Kenya camdrdfsanctions or diplomatic
pressure that could prejudice its economic devetyth

Yes [] No []

S AL WY 2 e e e

20.1s it still difficult to tell with certainty the dection Kenyan foreign policy will
go?
Yes [] No []
S AL WY 2 e e e e
21.Are you tempted to agree with James Verrini in ¢osclusion that President
Kenyatta's foreign critics, failed to concede tleauntries will confront their
pasts, or not, only on their own terms?
Yes [] No []

S AL WY 2 e e e e

THANK YOU FOR YOUR TIME AND PARTICIPATION
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Appendix Il: Questionnaire

SECTION A: GENERAL BACKGROUND

22.Gender
Male [ Female []
23.Age
Below 20years [ ] 21-25years [] 26- 30yrs []
30-35 yrs [] 36- 40 years [] 40- 50 yeats]
Above 50 years [

24.Level of education

Primary [] Secondary []
College []  University []
L ] 1T P

25. Marital status
Married [] Single []

Divorced [] Widowed []

26.Which area of Mathare do you live ...

27.No of years resided in this area

Below One Yr [] 1-2Yrs [] 2-4Yrs []

4-6 Yrs [ 6- 10 Yrs[] 10-15Yrs][ Above 15Yrs|[]

28.What is your Occupation : Please tick one

Employed [ ] Self employed [ ] Jobless [ ]
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SECTION B: HISTORICAL EVENTS
29.Do you believe that the historical events of Keaffected the outcomes of 2013
Kenya general elections?
Yes [] No []
30.Do you believe that the history of candidates cstittg for presidency impacted
on the outcomes of 2013 Kenya general elections?
Yes [] No []
a) In which way
Positive [] Negative []

b) To what extent

Very great extent []
Great extent []
Moderate extent [
Little extent [

No extent []

31.What is your level of agreement with the followingustices highlighted and
their impact on the outcomes of 2013 Kenya geredegitions? Use a scale of 1-3
where; 5 Very great extent, 4 Great extent, 3 Maideextent, 2 Little extent, 1

No extent
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Statement 1 2 3 4 5

Land grabbing

negative ethnicity

Scandals

Political shifts

Extra judicial killings

Other Kindly INAICALE ......oveie i e e e e e e e e e e re e e e e

SECTION C: INTERNATIONAL LEGAL PROCEDURES
32.Do you agree that the current cases at the ICC dtagahe outcomes of 2013
Kenya general elections?
Yes [] No []
a) If so to what extent

Very great extent [

Great extent [
Moderate extent []
Little extent [

No extent []

33.To what extent do you agree with the following etaént that relates to
International Legal Procedures on the outcome®aB8Xenya general elections?
Use a scale of 1-3 where; 5 Very great extent, @aGextent, 3 Moderate extent,

2 Little extent, 1 No extent
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Statement 1 2 3 4 5

The ICC suspects were accused unjustly

The cases were politically framed to affect

some candidates

The ICC cases boosted some of the suspects

political stand and favored them

Kenyans were against the ICC cases from| the

start

Witnesses were coached to sympathize with

the West

N 0 Vo701 0 0 1= |
SECTION D:FUNDING OF POLITICAL CAMPAIGNS
34.Do you support the funding of political campaigns?
Yes [] No []
35.What is your reaction on the funding of politicalngpaigns witnessed during the

2013 Kenya general electionS? .......oori it e

To what extent do you agree with the following ataént that relate to political
campaigns? Use a scale of 1-3 where; 5 Very gret@ing 4 Great extent, 3

Moderate extent, 2 Little extent, 1 No extent
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Statement 112(3|4|5

The funds were siphoned from the Kenyan citizensutjh taxes

Western states were funding some candidates witlgstattached

So much was spent during the campaigns | feel & aveotal waste and

could have been used in economic favor of our Matio

Campaign funds are source of inhuman acts

[¢2)

Campaign funding should be regulated and the cateidshould us

their own funds

Politicians should be cautious with what they sayitacontributes tc

violence and other vises

SECTION E: INTERNATIONAL MEDIA REPORTS
36.Do you think the international media reports hadimpact on the 2013 Kenya
general elections?
a) In which way
Positive [ Negative []
b) To what extent

Very great extent [

Great extent [
Moderate extent [
Little extent [

No extent []
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37.What is your level of agreement with the followistatements that relate to
international media reports on the 2013 Kenya gdredections? Use a scale of 1-
3 where; 5 Very great extent, 4 Great extent, 3 &at extent, 2 Little extent, 1

No extent

Statement 112|3|4|5

The information was malicious and of no importance

They favored one candidate

They aimed at triggering election violence

The reports were fair and vital

The international reports focused on the ICC arkrovices than th

D

good will of Kenyans

38.What is your general feeling on the implicationpoblic statements by USA and

European Union on the outcome of Kenyans Elections?

THANK YOU FOR YOUR TIME AND PARTICIPATION
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