This work is licensed under a
Creative Commons Attribution-NonCommercial-
NoDerivs 3.0 Licence.

To view a copy of the licence please see:
http://creativecommons.Org/licenses/by-nc-nd/3.0/



LIBRARY
23 N0V 1993

Institute of
Development Studies

Flupalizin~ A onts in Civil society 1R Kenv o

dorkin Toper Moo 191

’
TSTITUTR PO DEZLLAPTTIT S

DRTVECETTY OF NATVOBY

0, Bex 30177
Kzivobi, KENYA

: i : e > author.
Th- wiaws ex-peseed in this »ancr 2re those of the autl

shruld ret be inrerpreled ag »flecting ) ? _
fow “owvalapmepi ftudies or the JIniveorsity of Nairobi.

This naner is pwetected under the Conyr:sht Act, Cap.

Lawz of Yenva,

IDS Information Resource Unit
University of Sussex
Falmer. Brighton BN YRE, UK

PLEASE RETURN BY

-

2 (b3

They
tne views of the Institute

120 of the



Abstract

Much ot the literature on  the impact of XNGOs on politics and
democratization in Afrvica relates to their potential for ‘pluralizing civil
societs’ as suggested by Michael Bratton (1988b). However, this assertion
has not been adequalely demornstrated. This paper seeks to demonstrate
this propogition by examining organized efforts by Kenyan NGOs to lobby
for their own ‘eaabling environment’ in response to lhe introduction of
the contruling NGO legislation. The NGOs suceesses in Lhis arena, I argue,

we ntlestones in detining state-civii society relations in Kenya.

IDS



introduction

«wver the last twoe decades there has becn growing evidence of the inability
of the African state to deliver on its development promise. Indeed the
state in Africa has varwously been desaribed as 'weak’ or ‘soft! — in
other words, unable to pursue its objectives. Progresygively, the
proposition that the post-indcependeaence Alrican state is rndeed the problem
and the inhibitor of social, economic. and political development has become
the common view among students of African development. This amounts to
a turn-around in development theory that previously licld Lhe slate to he
the aitimate purveyror of development in Afric.., Thot this shilt has taken
roct in the current thinking on development is guggested nol only by the
expansive literature on the demise of tne African slate and ihe ascendancy
of ‘civil society’ but also by the policies ol donor agencies and

development practitioners.

Thus, in the study of political developrent we have came full civele
from the statist arguments of the late 19605 and 19705, For example, the
pPrevious concern with the abiiity of newly independent states to govern
{and develop) their populations (Hantington 1[968) has evolved into the
present occupation with the legilimacy of slates in civil society (Hyden and
Hratton 1992), The serious and Jargely suaceceasful challenges faced by
formerly ‘strong’ fautocratic) stales from their citizens (for example. in
Eastern kurope and I.atin America) have thrust the guestion of
democratization teo the fore in the studv of political development. The

prevailing wisdom holds that to instilute governments anchored in
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prevailing wisdom holds that Lo inslitute governments anchored in
democratic institutions and ethos such as acccuntabi'ty and Lransparency
(euphennstically referred to as ‘good governance'), it is necessary to have
an active and developcd ‘civil society which would hold the state to
account, in various arenas. (ivil scciety is defined as the collection of
crganizations in society that exisc apart from the state and are situated
ucross ail classes and interests and which seek to represent and advance
these interests (Stepan 19383, Among Lhe organizations that are said to
compose civil society are Nor--Governmental Organizations, private voluntary
organizations, churches and other religious bodies as well as associational

and professional bodies. .

Non-governmental organizatiomal (NGOs) can cssentially be defined as
organizations that are conctituted outside the state but that act in the
public sphere. The verv generic and all-encompassing term -— non-
governmental organization -— is derived from the fact that, historically,
state or government organizations have been the cues discharging public
duty or public policv. Actors doing the same outside governinent can best
distinguish themselves by adopting the seemingly negative definition.
Local self-groups, voluntary or non-profit organizations, community groups,
vouth or women clubs, erhnic or prcfessioral associations, national and
internationat research institutes car all be counted as NGOs., NGOs
therefore consist of & variety of very dissimiiar organizations that are tied
together by their public duty and b net being part of governmendt.
{See ather discussions in kanyinga 1993: Brarron 1988b; Fowler vax-~', in

the development field, the NGOs that we focus on are those



eruaeen ] Varwous e pects of Jevelopnient work (compunit v development,

envirorment, agriculture cte).

The Political Contexl of NGOs in Africa

In his seminal work on civil sceiety and associational tife in Afvica,
Mich:ael Bratton {1989a) arstuves that it s These organitzatiornis in civil society
that may hold the kev to democrvatization. KFrom the evidence available as
early as the 1980s, Bratton could arcue that “voluntary organizations are
already becoming more orgunized and more asscrtive” in challenging the
anthoritarian state in Africa (1989:4: 112), This propogition also 1esides in
the empirical work of others., For instance, Larry Mapsnd (1988) offers
perhaps the boldest conclusion that the “pluralism® of civil society in
Africa "has become the cuftting edge of the effort to build a viable
democratic order® (p. 26, cited in Bratton 1989a). tHowever, Bratton who
reviews the evidence adduced i a2 mumber of works is less assertive,
choosing to restricl his bolder statcwoenls to the effects of the expansion
(pluralism/plurality) of -1vu socicLy on -tate -society and to leave aside the

larger “question of democracy (which) is more vexed” (p. 430).

Alan Fowler (1991b} looks specifically al NCGOs in Africa as part of this
civil society but finds them incapable of contributing Lo democratization.
Fowler cites a number of reasors tnat make NGOs unable to advance the

olitical liberalization agenda ;n African countries. NOne is especially
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important here. He argues that the project financing mode that is the
norm with KGOs involved in  development work hardly features
"emancipatory”  igsues (for example, land reiom or  empowering
underprivileged groups) but instead focuses on "modernization” projects
(for example, small business credit, .Lelter for the poor, and family
planning) (p. 70). This leads to a situation where donors finance NGOs
“for what they do — implement projects — rather than what they can be
— politically pluralizing entities” (p, 74). Fowler therefore advocates for
a more deliberate effort by donors to strengthen civil society, especially
by supporting advocacy and internal dJdewocratization of NGOs via
transparency, accountability, and institution-building, According to Fowler,
the democratization effect of NGOs must be “consciously” sought and ot
expected to autnmatically ‘spio off from NGO modernization projecis (p.

78).

['his paper demonsbrates, the corrbucions of NGOs in expanding and
strengthening civil society in Kenya. 1 examine organized efforts by
Kenyan NGOs teo lobby for theiwr own ‘enaliing cnvironment’ in response
to the introduction of coenticlling NGO legislation. The NGOs' successes in
this arena, | arsgue, are milestenes i defining slate-civii society relations
in Keuyva, i propose factors tnat may have facilitated the NGOs' weasured
success nd also point to other areas where zimilar efforts by organized
actors might be  fruoitful. My findings =«re largely based on close
examination of internal records of the RGO lobby group (the NGO Standing
Committee) that document the manifold acticns undertaken by NGOs in

regard to the logislatien introducsd by the Kerya governm=nt in 1950,
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draw substantially trom both draft (some verbatim recocdings) and final
reports of the proceedings ol the Nt jobby's national workshops, except.
for cne that I was able 1o ntenu and whose repor. is yelb to be released.
Wherever possible I have verified 'he informatim “rom  these internal
documents with newsanaver reports and privalte conversations with NGO
nficials not d.rectly involvied in the actual lobby efforts (e. ¢, the Green
Belt Movement). Oue obvious drawback in my methodology is that, for a
variety of reasons. I have yet to interview government officials involved

in the lobby efforts.

NGO Growth and Growing Dolitical Tensions with otales

The growing presence :.nd capacity of NGOr in all secltors of development
and their ‘overtaking' African states in some inslances due fo the
lessening capacity of the Iatter nas pul the two on a sure collision course.
As Fowler (1991b) points out, NGO activities which Lend to overshadow the
state will tend to be viewed as direct chillendes Lo the “lmperatives of
statehood” ~ territorial hegemcony, security, autonomy, legitimacy, and
revenue Ip, 57; [See also Young 19881)., For most post-independence
African states these 'imperatives’ have been anchored Lo their ability to
deliver developmeni' and are therefore erdangercd by its eroded capacity
to do so or by the prisence of . lierunative suppliers. This is especially so
since in many instances NGOs have spread out to all corners of their host

countries in pureiii of their goals. ‘Thiz has at times taken them to the
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most remote or most strife-torn regions where their hosl governments m®"
not have sccured these “imperatives of statehova® (for example northe’
Uganda or southern Sudan)., For this reason African governments ha'"
come Lo view NGOs as socio-economic assets but also more warily #5

political challengers whos» benevolence needs to be directed in order r™

Lo undermine the state,

Governments in Africa are Lherefore concernsd about the growth of
NGOs on two political counts: 1) becausc they constitute a network ©!
resouwrceiul organizetions that are growing more autonomous of the staf®
and 2) because they have the potential to change state-society relatic!S

in the grassroot communities they work in (see algo Bratton 1539b). On
thowr part, NGOg have exacerbated theste concerns somewhat unwittingly by
uvertaking the state as the sole or prime deveiopment agent — especially
by penetraling areas that the state has been unable or unwiliing to veach.
Some NGOs have also taken bold actions to challenge state policies or
actions, especially those relating Lo the administration of development aid
and political reforms. Moreover, the decline of official aid to states in
Africa and the more recent withdrawal or conditionality of the remainder
has not endeared NGQOs to states which view them as competitors. The
enswing ‘political jealousy’ has led governments to various attemnts to
contre! NGOs and ther resources in the name of preserving their national
sovereignty.

According to Bratton (138%h), African governments have atlema
\
(contro] NGOs through monitorung. coordination, co-optation.

dissolution. Amon:t these conlrols only dissolution woul



undermine theiwr capacily 10or grasssoo. vaonowerment,.  However, as Bration
observes further, dicsciution bas teen U rare control method since it
entails an immediate loss of resources as woll & o o favorable image for
the country as an inhospitinle lo.ation fer NCO work. Within the tesser
controls there is ample latitu:le to pursue work that rwy still influence
etate~soriaty rejation:, 1ot with "anding the constraints,  Indeed, this s
the general atmosphere that NGirs have worked in wov most of the last

decade in Kenya,

In Kenys the goveroment hing  resporqied te the NGO political
chalienges he etfecting the NGO Coordination Act of 1990 which seeks to
monitor aud control NGO aclivivees. Th.os hgesiivion has itself been a
contentious i-ue sand ‘s the focus of thys paper, Similarly, in 1989 the
Urandan government inteodneed gimilar levislation thatl placed NGOs ander
its internal affairs se~cctaal. Prior re thab ths Jgandan government had
i 1987 oullawed the use of  radios Ly NGOs for cross-country
communication (Weekly 1:av,sw gune 170 1992)Y,  Moreover, the Zimbabwean
government shut down oporavione of Lhe. maswsi.o o, adidenoas NGO ORAP
(Organization of Rural Aszociatiop for Frogreas: w heh was operating in the
troubted Matabelcland . gion (Rratton 1972L, rn. 579). Olher cases of
\frican goverracnts ~lampiag down on NGCR andd which were ostensibly
precipitated by challanse-. Lo the “imperatives of the stale” can be found
in FEthiopia 1985), Sudar 17875, zambia. Tanzania, and South Africa

(Bratton 1984b; Waekly xeview Junse: 19, 10920,

There 18 nevirtheinss a conscious »ffort among regional NGOs io
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pursne greater advocacy work towards altering the life conditions of their
grassroot,  communities, This  includes efforts to “exevcise greater
leadership in addressing bhe nagaiive aspects of pudcy and unegatisfactory
institutional seLtings within which they work . . . {and) . . . to challenge
the structures of impoverishment that keep theiv constituencies destitute”
(NGO Task Iorce 1990, . 5}, Purthermore. thev assert, “as professed
supporters of the marsginalized and the disentranchised . . . NGOg have the

moral mandate and responsibility to channel grassroot perspectives and

concerns Lo policy formulations” (sic) (p. 5).

Nowever, NGOs Tind thal their host governments are less receptive to
this kind of ‘develepment’ In many instances, governments have
instituted contral mechanisms {(as above) to contain stuch advocacy attempts

v NGOs., One of the overriding issues for NGUs in Africa has therefore
been the need for greater autoncemy from the state to choose and to
pursuce ther Adevelopmnnt objectives,  raced by a hostile state that has
denicd them an "enabling environwent” NGOs are evalving o coilective will
to assert themselves as is evident in their bold resolution that: "“NGOs must
be prepared to challenge statn activities which they find inconsistent with
the interests of their constituency, as well as oppose legislation and
administrative steps which undermine their autonomy and participation in
the development process” (NGO Task Force 1391, p 7). NGCs in Africa are

thevefore keenly aware of their 'pluralizing’ role in civil society.

The next section examines eflerts by Kepvan NGOg te “sajcznard”

their working environmen . against an oncroaching state. Thic
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sa:d to have contributed to shaving the stabe--civil sociely relations or,

in other words, to 'pluralizing’ civil sacicty.

Searching for an Enabling Environment v Kenya

Like many other countries in Africa, kenya had few controls on NGOs prior
to the late 1980s. But as the number of NGOs and the amounl of
development resources they controlled grew, Lhe government sought Lo
'conrdinate’ Lhem to ensure their activities were compatible with its own
development ovlans., As we have secn, 4 . aift in the prevailing development
theory was primarily respousible for the phenomenal expansion of the role
pf NGOs in development. The clearest signs of this shift. were the increase
in the number of NGOs, the amount of resources they brough! into
developing countries, and the channelling of substantial official aid through
NGOs and away from states. Morcover, as the financial position of African
states has worsen=d with cutbacks in aid and doclining economies, their
demand for alternative resources to secure Lheir position Lhrough political
patronage has increased. with this, Lhe need to control or direct the NGO
sector and, therefore tap into its substaptial vesonrces to supvort state

patronage, has also incresasod,

A5 €arily as 1986 the Konyan government was concerned about the
burgeon’ NGD sector, By then the governmment. was well aware of the

‘olvii.g dcnor preference for NGOs cver developing country goveraments
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ag agents of development adminmstiraton.  And all indications at the time
suggested this Lrend would oovlinue unabated, especially ss the age of
structural adiustrient programs dawned on bthe country. Recognizing that
MLUOs would set their own oviorities which may collectively prove to be
diverse and wayward {row its own deveicpment plans, the Kernyan
government sought to moordinate’ and direct tham towards its own vision.

Thus, a ranking governmeul cfficial vemarked to NGOs in 1986,

When yvou have 350 oy so vodics ali active in one aspeci or other of
a counlry's development, you run the danger of losing sight of the
main challenges of development and much duplication of effort.
Where resourcer are limiled, as is the case in this country and
other ithird worfd natioms, to be menuingiul, development must
involve olanuing Lthe utiiization of availabie rescurces to achiev

agreed sorial snd econonic goale {(Oyugi 1386, p. §).

Ihe solution weas therefcre 'planrnng n o exi’ i. e. cocordination.
This coordination was to bhe effected by requiring &ll NCOs to Haise with
tue loca® District Develmpment Committees (DDGY which were ostensibly the
grassrool  ducision-mahing  bo-dies, Howe rer, in ro:lity DDCs  were
efiectively  contralled by the centiel dovernment: the commitiee
membership was resirictea to pohiticians fron the single-party (KANU) aad
chaired by the District Commussioner vhe 's & presidential appointee under
the docket >f Provincial Administration and internal Secuvity. = o
such DDUs that NGOs were regwncd to clear theu projects av

Al vie national level they were regquired Lo clear the same w.b'

ministries, especially the Treasury anc Planaing runisiries in order that
these may be poted in the government’s devaiop.a s o recurd (Republie of
Kenya 1989 . In effect ihis meant t-at NUO proicels would become

‘government’ projev.s making thew potential pork for volitical patronage.

while these ‘nitial overtures wore couched in the language of
‘caordination’ for the ske of developwment, their origin in the kxecutive's
arm overseeing internal security rather thac developmenl planning was
foreboding, (The zpeskar quoied above was the then Permanent Secvetary
in the Offire of the President in charge of Internal Security, arguably one
of the most. powerfal officials al the time), Indeed, I was bol long alter
that in 1987 the largest iudigenous women organization, Maendeleo ya

Wanewake — w.,th its immwense resources and a grassroob network of

thousands of zelf-help zrouns country-wide — was anncexed by the single- L
parly which was then synonymous witl the staio. l

A more public stelement o the eoovernment's  infentions to
‘ccordinate’ the growing NGCG preseuce came in 198¢ when President Daniel
arap Moi announced that th-: goverrunent would create a directorate to
coordinate NGOs and ewnsure their sactivities were compaiiole with the
stational interests {(The Standurd, Oziobei 24, 1992} Previously, tne
President had elso made the eaplicit call that fuvure NGO funding would
have to be channeiled througn the government (Daily Nation, September 10,

488).  And in Decembes the same vear, he anderlined bis commilment to

reign in HGOs by chsrging that snme NCUs were mvoived in “subversive”



actiwvities (Daily Nation, December 14, 1986, Mor's call for greater st@'?
control of NGOs had snowbailing nut somewhat errutic effecis. In Janu®?
1987 NGOs were reqguireqd to register with the Treasury, but

government circuiar was sent to only seventy NGOs whoese addresses 1t
knew. 'i'his itself was a major ndicalion of the government's lack ©1
control over the sector with over 400 operating NGOs. The informat!ion
reqguired in this registration included names of senior officers, proj@c'
location. and source of funds and projected expenditure from 1985 to 1991
Therealter the regizhration of aew NGUs was severely restricted ag we'T®
services traditionally offered to Lhe sector, for example, duty-free impm"t'

of equipment and entry/work pevmite for expatriste staff pending the

- a wrovbe avae) airectorate  {(Daiiy Nabion, Auguet 19, 1988; Fowler

1991a).

Mcanwhile, the NGO  oomawun'ty  was itsel® well aware of its
uncocrdinated state and the adverse eifects this had on its shared goals.
Therr sectoral disarray was well reflected by their auplication of work, re-
inventions of solutions, and a geneval lack of information exchange (KNCSS
1989). A more important inaication of their disorganization was the fact
that less than hall of them were members of theivr umbrella body. the
Kenva National Councit of Rccis) Service: in existence since 1963 (KNCSS
1989). This .Luation was partially a resull of the difterent arrangement.-
under which NGOs could operate in the couniry which gave them ¢ifforeni
legal identities. Most NGOs were registered under the Societv
were placed under the Ministry of Culture ang Social Services —

ARNCSS uinbrelia body. However, nany others overaied under th.



18
Act, the "rusiee Act, or under other protecel arrangements with the
Ministiy of Foreign Affairs ov Ministry of Planning. Moreover, their
privileges and s-rvices weve administered by scativied agencies such as
the ‘mmigrat .~ ana cusvems Jdepartments.  This situation mnde it difficult

for NGUs 0 poreeive wuaemselJ2s as one community.,

NGC diseussicrs on cecordination climaxed in late 1983 in apparent
reaction to t%» irevioris A novncemants and curreat movements in
governmert morcatin thial work wau underway to establish the NGO
directorie and 2l weeeang legislation vsen Njiew 1989, p. 6). In &
198Y semnnar o= Lo 7 the KNUBSS and the inslitute for Development
Studie:, one o0 tae . Aoy resewrch arms of the University of Nairobhi, NGOs
came up withh pr.o wes ., on how vest 1o conrdinate their activities and
facilitate their dev lormeat work (KNCSS 1989; Waruhiu 1989}, These
proposals were fat.r jrose nted by the KNCES io an inter-ministerial team
working on ... ..o0 ic izlation. Thus tesm brough! together the traditional
ministries involved v N0 work and development uianning and the now

ubiquitoss Gftice vr - Pres:

At the sam e evers,s on the  ground  hignlighted for  the
government the ol ~ai imp.ralive of contrenlling NGUs. The most
‘prominent of tres wer cutright confientations between the government
and 'wa MOF ~ b Marignal Courcil of Churches of Kenya (NCCK) and the
Green Pa), cope~ o rndoen. the mwost foreceful calls (such as the
Presiauar s gy s Hye 0 %

s LiG roordination in 1986 were made ostensibly

opposition to the gueue-voting method
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introduced by the single-party KANU for both its in-house and the
country general elections, The NCCK’s stand against KANU was roundly
condemned by party stalwarts who called for more stringent controls on

both local and foreign NGOs {(Omoro 1986).

An even mor:2 fiery confrontation between the government and the
Green Belt Movement may have triggered off the concerted efforts to reign
in the WGO sector in Kenya. In 1989, the KANU government cordoned off
part of Uhuru Park, the snly public park in the center of Nairobi. The
purrose was Lo build a sixty storey media complex that would have been
the largest structure of jts kind in Africa. The Green Belt Movement
vehemently opposed this project as environmentally unsound since it would
destroy cvne of the surviving green spots in the city and would also deny
thousands of vity residents their recreation facilities. The NGO proceeded
to suc Lhe governm:nt and lohby the project's external financiers to drop
their sponsorship of the comyulex unless the environmental implications were
adequately addrussed. Predictably, these aclions provoked the wrath of
the government and in and out of Parliament the party politicians,
including the FPresident, condemned the NGO and called for its de-
registration and for more stringent controls on NGOs in general {see Daily

Nation, November 9-24, 1989)."

This confrontatior pushed NGOs into the political limelight and their
‘coordination’ becam¢ 1n even mere urgent concern for the government.

Behind the scernes, in 1 rather unremarkable event in a single-party state,

the Officre of the DP-esident pevrsonnel hijacked the drafting of
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legislation (Fewier 1891a; NGOSC Memo 1991). From the subsequent Bill it
was clear the XN7SS re.ommendations presented to the inter-ministerial
panel working on the NGU legislation had been largely sidelined. Moreover,
from the various inconsistencies and inadequacies contained in the Bill,
legal experts were oi the considered opinion that it was not the work of
experienc e€ legal diaft-porsons and was hurriedly drafted to respond to
the political exizercies of the day rather to the need to facilitate NGO

developmaent activities \Jaffer 1991).

In November 1990 the NGO Coordination Bill was published and
introduced in Parliament, but suddenly withdrawn without reason. It was
re-introduced in December, a few days before Parliament would adjourn for
the long Christmas recess. Within two days, the Bill had been rushed
through the required readings, debated, and passed. Tt now only required
Presidential asseni to tecome law. In the parliamentary debate NGOs came
under sevete ci:licism for over-running the country and ‘'operating
outside the system' — essentiaily challenging the system where the single-
party siare was the supreme authority and development machine. None of
the recorded contributions espoused the positive contributions NGOs make
to the country’s develowment nor the need for coordination to facilitate
their work which was the zovernmeni's official raison detre for the
legislation. The common thenme c¢f the members' contributions was the need
to  ‘control' NGOs, a-.d especiaily their finances. In his concluding
remarks the then Mir ster of State who moved the Bill, Hon, Burudi

Nabwera. statea: "Once .he Board is established no NGO will be allowed to
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operate outside the system. If an NGO engacges in activities inimical to the
counlry, it will be de-registered. An organjzation like Green Belt Movement
will be expected to plant trees and not engage in other (political) things"

{Daily Nation, December 14, 13390).

Although fundamentally flawed, the NGO Bill went some ways to fulfill
the expressed wish «f NGOs for an institutional framework for their
operalions (see especially KNCSS 1989; Waruhiu 1985). First and foremost
it provided a sing:e law that would govern the whole sector, rather than
the varied legal regimes under which they operated. It thus gave them
a recognized legal status, with a standard legal definition as corporate
bodies. it also eslabished an executive directorate, named the NGO
Bureau, which would oversee the administration of the NGO sector including
registration and coordination: an NGO Board which was the government/NGO
policy «nnd decision-making hody (to which the Bureau was the executive
directorate); and a National Council of Veluntary Agencies that was the

recognizad body for NGO self-government.

Despite these secmingly 1audable provisions NGOs were extremely
alarmec by the Bill. They saw it not as an enabling piece of legisldtion
that would <(acilitate their work but as one that would control and
coenstrain their work., The parliamentary debate on the Bill had betrayed
the government's intsntions to control NGOs in the name of coordination.
This was further bor e cut by the specific provisions of the Bill. The
composition of the NGC Board was heavily in favor of the government; the

powers of the Board ' ere wide and far reaching; the operations cf
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Council (the NGO self-governing body) were not independent from
government ‘nterference; the Minister in charge of the NGO sector was
granted absolut~ powers and no recourse to the courts was provided; and,
the administering authority was wnder the internal security and not
development planring department (see Republic of Kenya 1990)., While the
NGOs were “amiliarizing themselves with the Bill, the president granted his
agsent thus making it law in January i991. Whatl remained to make the law
operational was the drafiing of subsidiary legislation (rules and.

regulations) and = notice of comimmencement by the Minister in charge.

The NGO Reaction to the Legislaticu:
From Disorganized Apprehension to Orzanized Lobbying

As NGOs contirued ‘o talk te each other and express Lheir concerns, there
was a need to oring them together to share views and be educated on the
new law., The institute for Development Studies (IDS), which had long been
involved with NGOs and governmenl in research and policy matters and
had been inst~umental in the 1989 KNCSS workshop on coordination,
organized a seminar in February 199! for NGOUs to familiarize themselves
with the new law. This seminar was attended by over 130 NGOs and
ranking government officials, including one who later became the Executive

Director of the new NGO Coordination Bureau.

The purpose of the seminar was purely to educate the NGOs on the
Act, its requirements, and its imiplications for their work. Neither the N60Os
nor IDS poli~y anaivsts harbored any illusions that they could press for

changes favorable to NGt:s. Indeed, Alan Fowlar, one of the foremost



observers of thce NGO scens in Kenya wrote in an aide memoir to NGOs:
"Given the parbamentariaus response to the Bill it is highly unlikely that
it will be repeaizd oy amended on the basis of strong NGO lobbying. A
more important ernd practicai response therefore, is to try and influence
the regulutions defining the zctual operation of the Bureau . . ., " (1991a,
p. 5) However, ilhe N0 discussions revealed deep and widespread
displeasure with the Act arnd sought more fundamental charnges than
influencing the riles and reulations.  While conceding the Act was an
attempt at resolving manv issues raised by NGOs themselves in their 1989
KNCSS veport, tha NGOs argued vehemently that the government's
legisiation was ’controlling® rather than regulatory or ‘facilitatory’

(NGOSC Concerns 1931, p. 3.

Among the major concerns expressed by the NGOs at the meeting were

the fellowing:

1. The Governmeni’s intention: the intention of the Act was suspect.
While it w.'s couched 1n the language of facilitation and coordination
which wer: welcome goals, the Act actually controlled and constrained
NGOz through rhe Bourd whose imembership was heavily weighted in the
government's fuvor.

2. The Ministeu'’s absclute power: The Act bestowed absolute power on the
minister in charge 1n determining the affairs or NGOs such as

regisiration, de reg.siraticn, duty exemption, work permits, etc,



appeals were to he made to the minister, whose decision wouid be final.
Mos* 'mpoartont. a0 rciluase to courts of law was provided.
.

Registrailon Period: The act required NGOs to renew their registration
certifical: 5 »very five yenrs, In effect this limited the life span of
NGIs to five years at 4 time, NGOs felt this would adversely affect
their ouperations, especiaily planning and resource procurement.
Moreover, thers was ac gueraitee that new terms and conditions would

not ~ - inL-sducwd av *he renewal stape.

De-registrat.on: The .ot emvowered the Board fro suspend or de-
regiscar an AGQO for cthe artinns of its officers. NGOs felt this would be
too punitive since closing dewan an NGO wonld have widespread adverse
effects, and t do so0 on account of an individuals aclion was
excessive. A'so there was no formal mechanism for appeal except to the
Minister ~ assentially to the same government ihat would have

‘appreheniied, prosecuted, and punished' the NGO.

"y
Self-Government: The Acl provided for Lhe establishment of the

Nationai (ourcil of Voluntary Agencies (presumably to replace the

4

K S5S) whose membLership would he limited to the first 100 NGiOs whose
registration wes approved by the Board. This Council would then draft
wde of Jurduct to ke aprroved by the minister and binding for all
GO feit the Council shouid he elected by all NGOs and
leacretic privei s 1ollowed jn its operations. Its decisions should

:Gu.re »hper approval ‘rom the -goverrniment.



5. The relaticns, rights and obligations between the Board and the Council

needed to be clarified.

6. Financing the Law's Operation: The memorandum accompanying the Bill
had explicitiy stated that the exchequer would not incur any additional
expense or the administration of the law. The NGOs wanted to know
if they would then be r2quired to finance the Executive Bureau's

operatione.

7. Transitionui Arrangemsnts:  The status of previous privileges {e. g.
duty exemnption! as weil as the operating status of many NGOs under

protocol arrangements was unclear.

8. Definitions: Many o1 the Act’s cefiunitions were vague. [Por cxample, it
was t'nclear whether churches and self-help groups, donor organizations

without projects were classified as NGOs. {See NGOSC Concerns 1991).

The 130 NGOs at this February workshop resolved to press the
government to examine these concerns and rectify the legislation and at
the sare Lime edacate otner NGOs in the country about the adverse effects
of the lav.. iven 'he nebulous legal status that the new legislation left
the KNCS» in, “~e NUGUs constituted themselves intc an NGO Network — a
loosely rygaraced body with the sole purpose of discussing NGO concerns
regarang "he Act and mak ny rervesenietions to the government., To
facilitate this goal, .he Network elected a 10-member NGO Standing

Committee (NGOSC) vith the mandate to make representations to the



government on behalf of the Network members and report back to them.

It is instructive to note that the 10 members of the Standing
Commictee included leading figures in the NGO sector and representatives
of major fereign and tocal NGOQs, The leading personalities who also headed
or represented large ard influential NGOs included Fzra Mbogori — director
of Uruugu So-ely of Kenya. Dr. Njuguna Ngethe — director of the
Institute for Development Studics, dchoka Awori of KENGO. and Drh John
Batten — cirector of Acticn Aid in Kenya. Other influential NGOs
represented included the Natior:al Council of Churches of Kenya {(NCCK), a
leading proponent of political pluralism, the Aga Khan Foundetion, FEMNET
(a women rights NGO), and Kituo cha Sheria (a high profile legal advisory
center). This Starding Committee was specifically mandated to refine the
issues and concerns and resojutions of the Network and present them to
the COtfice of the President; to make recommendations on the Act and the
rules to be formulated; and, to establish dialogue with Lhe government in
regard to the implementation of the Act to ensure NGO inlerests were taken

into consideration {NGOSC Concerns 1991, p. 4).

In March 1991, the NGO Standing Committee (NGOSC) met ranking
government officials from various ministries led by those of the Office of
the President and presented the NGO concerns on the Act. The
presentation included a document comprised of the preliminary report of
the Februacy 11 $/GO seminar; a document enumerating NGO general
concerns; a document ‘detailing these concerns and recommendations on the

Act section by section' and a draft Bill synthes.zing the NGO suggestions
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(see NGOSC Concerns 1991). In the four-hour ong meeting at the OffiC®
of the President. the government officials sought to dispel any illusioS
that the Act would be amended and encoureged the NGOs to instesd
contribute to the rule-making exercise underway. However, in the ensuin'®
discusgion and debate the NGOSC exrosed many issues that the governmezn‘
official= conceded were legitimale and needed tc be addressed (NGOSC/OO)p
Minutes 19¢1). Despiie Ltheir empbasis that the Act was already operation:a]
and that the g ieslion of emendments was therefore moot, tha governmert
officialy date encouraging signs that the government was committed

further .onsulta-ions with NGOs. Tandeed, they strategically asserted that
this initial meeti g was a ®continuation of government-NGO dialogue® anch

by implicatior, that the NGO iezislation was a nrodurt af nraviana

of couise, the NGNHSC was aware this was the first such consultative

meeting! (NGOSC/OFP Minutes 1991).

The NGOSC reported back to the NGO Network in a second workshop
held in mid-Ap i’ and again attended by over 130 NGO representatives.
While most Network members commended the achievements of the NGOSC and
were particularly appreciative of the government’s willingness to dialogue,
many expressed doubts that verbal concessions on the inadequacies of the
Act wounld amount to much. They did not want their concerns dismissed
as 'bumps’ in the legisiatior thst could be ironed out later; instead they
wanted .hem a-ldreossea more concretely through amendments to the Act.
The Network unarimously agreed that the implementation of the Act as it
stoed vould alverse™ affect their independence and operainwr

consequently, tho.r =ra. svool constituents. They would therefore p
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the necessary ~mencments to correct Lhe situation before the Act was
inplementec, To this end they resolved and mandated the Standing
Committee to request the government tc: 1) delay the implementation of
the Act until the NGO concerns were resolved: and 2) halt the drafting of
the rules until these concerns were resolved (NGOSC Report April 1981),

' position on the Act in

In addi-on. e NGOGC wouid seek the donors
order to find out if they cou!d interceds for NGOs if current efforts did
not result in favorable smendments. To this end the Standing Committee
met representativer. of major lionor adencies (USAID, UNEP, UNDP, UNICEF,
Ford Foundation, and the Wworld Bank, among others), The donor
representatives expressed both concern with the legislation and support
for the Nelwork's efforts., On their part, the donors (through their sub-
committee on NGOs) urged the Kenya government to respond favorably to
NGU concerns by making amendments to the legislation (Donor Statement
1991), While NGOs would for the moment nol request donors Lo lobby on
their beball, they would rely on them to hack them up, especially in Lhe
event of a hostile government reaction, since “donors may facilitate further

concessions without the neeld for NGUs, who are more vulnerable, to light

more fires” (NGOSC/DA Minutes 1991, p. 3).

Furthermore, there was # need for alternalive straltegies to persuade
the governmeni to uddress NGO concerns if present approaches were

rejected, Among the suggestions made to the Standing Committee were the

following:
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Continue Lo hold a series of round-table talks with policy-makers to

discuss the Act and make further representations.

Push for a national forum at which the government would educate all
NGOs about the Act; this would also give NGOs an opportunity to

torcefully make their concerns known.

As a f{ipal oplion in direct -dcaling with the government, request the

Fresident to intervene,

reqguest, donors to lobby on their behalf since they have greater

leverage,

[nstitute court action in the form of ‘an interpretation suit’ that would
delay tne operationalization of the act.
Wn.t and see what happens with the implementation. (Some NGOs argued

that the government would not be able to effect the legislation).

If al! eise fails, and the Act is actually implemented, seek to influence

the aprointments to the NGO Beard whicn was the central decision-

mak ng body. {See NGOSC May 1991, pp. 5-6).

kor u nioc-per of reasons most of these options were abandoned as

being too confrontstionsl (2, 3, 4, & 3) or likely to be too late to achieve

much (3, 6, & 7). The Nelwork had consistently eschewed confrontation

and preferred low-profile lobbying of high ranking officiais.
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option op~>n therafore vas lobbying as they had becun doing (1). Lobbying,
they collectively reasoned, “was a legitimate activity that should be
underiaken without fear and that it should be carried oul from a wholistic

{sic) evprocacn whch entails utili.;ation of all possible ways and means to

achieve underiying obje-tives” INGOSC Report Mav 1991 p. 8).

To faciti-awe tmy, exponded lobbyirg effort, the Network resolved to
expand irce nexmbersmi of the NUOSC from 10 to 20. The enlarged
Standin  Commtti~r was alsc diviaked into three sub-committees with
specialized tasks in: 1) lizison. with the government; 2) pubiic education;
and 3) rules ane  pregulaticos. The Liaison sub—committee had the
responvibility of making representations to the government. The Standing
Commitle~ was now mundated to expand its lobbying contacts from only the
Office of th» President to the Attorney General Chambers, and Parliament.
The NGNSC would continue to held consultative meetings with government
repres-ntativver -ad to pursue NGO coricerns “as diplomatically as possible”
(p. 8). The Puoclic Education sub-committee would work to educate donors
and other NGOs ana in particular the public on the implications of the NGO
Act. This would be done throusgh direct contact with donors and NGOs and
a medin ~amraign high.'ghting NGO contributions to development in Kenya.
The Rules and kheguleions sub-commitiee would work on the Act’s
subsidiary legisiastion proncsed by the government to ensure they

address:d NGO conc ine as reflected in the NGO version of the Act.

In the meantime, t} ¢ IGOSC contacted the Office of the President and

informsc ‘t:e Permanecat Secretary (PS) of the standing concerns of
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members of the Network. 1n late May 1991, the NGOSC received positive
indications from the PS that the government was indeed “taking their
observations serwusly . . . tand) drafting the appropriate miscellaneous
amendmernts to make {the NGO working) environment even more harmonious®
{Republic of Kenya 19Y91a, p.1j. These amendments, the communication
stated, would be tabled in Parliament as soon it reconvened. At the same
time the FS took the opportunity to discourage NGOs from “donor lobbing”
as this would be detrimental to a harmonious working environment (p. 2).
The NGOSC duly communicalea these positive overtures to its constituents,
the Network, an-. tiue lohbving took a lull as they anticipated the
publicar-sn ol the :uerdmernts.

Hewvever. when la september 1991 the government published the
Migcelianzcus Am.n.'ment Bill whick included the intended amendments to
Lthe NGO Act, N.Os3 wvere shocked., Very little of their concerns had been
addres=cd in the propoced amoendnel's.  Only three amendments were
considerad imvare Lae by 8GOs: D) the requirement that NGOs should renew
their roustration every n  rears was dropped. thus granting: NGOs
corpora'e status wonh perpetual succession; 2) the provision that the first
100 NGOs ragiatersd would form the NGO Couucil was amended so that they
would ¢uuly form sa interim council, {The Council’s name was also changed
to the National Connes . «GO-, .ot Voluntary Agencies); 3) ihe Board's
power to ‘suspend’ was retracted but not the greater power to de-
register an NG(),  The other juajor amendments suggested by the NGOs

were completery sidestepped.

An argent third rational workshop for the NGO Network was hursiedly



convened in Octover 1381 at which over seventy NGOz were represented.
while expressiniy aporeciation for the concessions already made by the
governmenti, the Network did not hide the fact that it expected and would
press tor more amendments roblems such as the absolute powers of the
minister, the Board’s composition, registration and de-registration
requirements, and the question how the Bureau's operations would be
finance werce yeb te be adcrvessed. Furthermore, adding urgency to the
situatio,, the government pronented Lhi: Network with the draft rules for
commeni, — which indicated the government's intenticn to procead despite

the outitanding NuO concerns,

Reaiizing tha' dialogue with tne Qffice of Lhe Presideni had rot borne
fair fruit, the NGUSC had to turn to the Attorney Gevnerval’'s office which
would move the amendments in Parliamenl and could possibly see the
necessity of addresging the NGO concerns.  In its mecting with the AG, the
NGOSC expressed the wmetwork’s dissatisfaction with the published
amendments which fell short of their requests and were disappointing in
light of what had zeemed to he very positive irndications from the highest
levels of the =residenCs Office, The NGOs therefore indicated “heir
intention to pursue more vigorous lobhying especially of lawmakers in
order to ersure more favorable amendments were passed. The AG on his
part reiteraiad th. governmant's commitment to providing an ‘enabling
environment to NGOe and prowised te ‘slif’ the overlooked amendments
into th. Amendment Bill when it was tahled in Parliament (NGOSC Notes
1991;. Given .hat in e single-party state whatever the AG tabled in

Parliament would pass in its cnlirety, this undertaking by the AG made



28
lobbying iawmakers an unneccssary high-profile tactic that the NGOSC
dropped. The AG: promise was duly compunicated to the Network

members,

When the Miscellaneous Amendment Bill was tabled in Parliament in
December 19%1, the NGUs were once again shocked that it did not include
their suggested amendments, and was passed as it had been published.
The AG Dbad been "unable’ to slip in the more faverable NGO amendments.
It secr~d that all efforts 1o lokby for changes in the Act had fallen on
deal ear-~ and the NGDs had orly been able to achieve very limited results.
The NG 's were warticuiariy inconsed hy this turn of events given that
Keuye was undergoing fundam-nta: changes towards political pluralism that
was earestod Lo aper. up ‘rivil scoiety’ (NGOSC Report February 1932).
Indeed, throaghout the lobbying period the single-tarty regime wag
slowing rumbthliag uader the crnslaught of multi-party advocates. Moved
by speradic viots and the suspension of aid by the Paris Club in November
1991, the Kenys governmoent repcalsd the scction of the Constitution that
outlawed opposition parties in December 1991. NGOs therefore saw the
recent developments regarding tfhe NGO Act as contradicting this new
phasc of political reform. The besieged condition of the single-party
dictatorship may aiso have emboldened NGOs to challenge it to retract one
of its more overhearing laws, Furthermore, the n2twork had received
funding and othe» support from major donors (UNDP, Ferd Foundation) to
set up a secretamat il to und-rwrite the costs of the continuiag lebbhying
exelcise. Tais deror «apport is well as the government’s own recogriinn

of the Netweork as the e (icto reivresentative cf NGOs went a
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institutonauize and strengthen it in its iobby efforts.

[he NGOS.. rnerefore called another urgent meeting in February 1992
for nuus to discuss the recent developments and map out a new strategy.
At this [ourth national workshov over 200 NGOs were represented —
sugge: “ing the growing concern at the recent turn of events. In this
charzcd atmosrhers, “lhe NuiOs radically changed their accommodative stand
of lobtbying for amendments:  they now sought to have the law repealed
aitogerhor. Forthe ceern, inen o refused to contribute Lo the draft
subsidiary lepalitesn fau ey nad  received for comirent from  the
goverrment arguitg fnal .t w+ ucveless to make rules and regulations for
fewislaven e W rwosene - aily tiewerd, Uhis coliective decision Lo reject
the legislition was promptea by the government’s own negative responte
to NGO ropresentations and was duily cowmmunicated to the Office of the
President and the A'*ornay Gerneral. The NiQs resolved that the Network
would from then »n be their self-governing body (much like the interim
Councit the iegisiation provided for) and would also come up with an
alternative sct and sttenoant regulations as well as a Code of Conduct.
The NGUs bhowever reitevated their commitment to their non-political and
diplciiatic ape "oacn in their loubying efforts. The NGO Standing Committee
communicated to rhe govorament the Network’s outstanding concerns and
strong resoturicn: out also nmade 11 clear -hat it weould continue to pursue

dialogue and was awsiting a resnonse from the government.

However in dune 1592 NGOs were once again thrown into panic as the

governmen:, without farewarning or response to the latest NGO overtures,



pubiitiied the Rules acceompanying tle NGO Aci. This was yet another sign
that Lhe goverumeni inwended to implement the Act before the outstanding
NGO concerns, were rescived, The government's intentions were soon
confirmed by = gazetie notice published thereafter by the minister in

charge anncuncing the comme=ncement »f the Act on June 15th 1992.

The NGO Stan vg Coramu tee was seemingly outpaced by events but
wuaz quick 1o reacl, 1n an advertisement in the naticnal dailies, the NGOSC
urged all NGUs in “ne Netvork not to register until they attendzd the next
(sixth) woeilshoo Lo b held in the first week of July. The NGOS( aiso
invited the Permoaent Secretary in the Office of the President and the
Atlorney Geroral " addvess N30 representatives at this crucial meeting.
And iii parallel  digpatcehes to all NGUs the NGOSC reiterated that NGOs
should not register and hizhlighted the dangers of the legislation as it
stood, espacially the absoluite powers of the minister, the lack of recourse
to the courts, and the reZisiration requirements that included such

versoual information as spouse's names.

tile tne NGOSC call teo boycot: registration was presented as ‘advice
Lo deray’ wn il the July meoeting, il was nonetheless a call to boycott. The
Netwark nad  veer ingiy corossed the threshold to confront the state.
Govertniment o’ticra,s were “surprised” that the NGUSC was "concerned®
thal Lhey aa: goov atead te imnlement the Act despite outstarding issues
(NGOST Intrrne: Meme .992),  Apparently, the senicr government officials

could not relete 2 th. concern over the unilateral ar
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impler.epra‘ion of “ne Act =t psedomivant mcodus operendl in the single-
party © ate. I Jicter - noin reaction tu {t o ensuing furore, some
government depurt.onts that eofficred services to NGCs (such as the
Treasur: and wmsicraiicorn departme ols) referred all mattervs vegarding NGOs
to the ¢.f e »f «he Prewdsci. Meanwbile, many NGOz :xpressed grave
concert b ot gove bl Ta s aot’on and solidusity with the actions
of the NGW- ., owfleviv, ! fledgliieg opposition partiss werc solidly
Lebsad tro G0 ¢~ ons ‘see Aater 480). The doncr commirity was equally
taken Arack by *he cove. aengnt anicterol decision o 1mplement the
disputeda lemawnien. R wens o sweeciiuly se gince the donors’ Sub-
commitiee o0 NGue had rade represcentalious to the governnentl regavding
the Acr and scueht to be inciuden 'n the government-NGO diclogue but had
vet to rece.ve o cespours.  ponst cgavcies and home counlry embassies of
foreign NGOs cailed iy thewr NGO lorders for consulialions.  Pov inslance,
the Priwish High Comiissiop v eonvened a meeting of Len major British
NGOs ' » couzult, with - 1e1r spoul the situation. Sinularly. (IS and Canadian
NGCs, snd douwls Sucn ac the UNDE mevn for similar consultations (NGOSC

Minute, July 1992: NGOSC July 1392; NGOSC Internal Memo 1992).

pthe oo ung 'ne sixch nationar workshop, the NGOSC presented
a dra’, 4 thew dlernstive legislation, ine Private Veluntary Organizations
Act as e noaive Lo e NOG o Act. This was unanimously adopted by
the Netwe 'k for prosentotior i the government as the basis for future

dialcg e (NGOSU Renort ouls 19¢2;. e ther the PS in the President’'s

Office r.'r whe Attorncy Coneral atiended this mecting to which they bad



been invited to ex:ilain the grvernmert's stand. The AG however indicated
he would ke williag to meet '..e Standing Committee at a later date. The
Network resonhhed Lo re-start the stalled dislogue, but called on the
governmeni to suspend rogisty «tion for three months te give a chance to
the new negotations, Meanwhije, all MGUs were reguested not to register

until forth-x wnotics from _hz Network,

At the sime me, there were several undercurrents to enlist the
foreig: missicns of major donor nountries to pressure or lobby the
governmenl to reverse its mplementation of the Act, Among the actions
suggesoed 1o Lthe NGOSC ‘reluded: 1) Requesiing the anbassadors of Britain,
Unttcea states, vermany, ranan, and the European Commission, as well as
reprecentatives of mi ltilareral bodies o request/press President Moi to
rever-e he go-~rnment’s decision; 2; Individuaily and separately, those
NGO hoador< wi'h peisonal aceress to the AG should be encouraged to
'advise’  him  that a1d te Kenya would be frozen if the Act was
inplemenled; 3) Tha: if by September 1992 the situation had not improved,
NGO leades s shovrld publicly annoitnes a freeze in new projects in Kenya
and request teo e one tor wonor) governnients to withhold aid until the
gove. niaent = oversed Los deris.on (Merezan 1992; NGOSC Miautes July 1992).
while none . the: 2 ‘hara c:actics -ere ->ver emvoloved, they were

considerad impor.ant cossibilities to fai back o if the stalem:te tantinued.

f he NGOSC sought and received audience with the Atto:

an. resonted him with their PV0 Act in August 1992. On his:



made it cloar that the govermment would not revervse its decisicn and that
all NGCs were reguired te comply with the law as it stood and register
immediate'v as trerc wonld be no exteusion in the registration period. The
AG however '1.7wrinok t)y ook a% the NGOs' greatest outstanding concern
that the minister in charge had absolute powers and they had no recourse
t; the courts. He would therefore advise the government to provide for
appeais to tLe High Court. - alsc uirdertook to advise the overnment to
place the administration of the act under a ministry other than the

Ministry of State/D'hee of "L resident (NGUSC/AG Notes 1992).

"hes~ latest cop=ri' . Lions core fruit as the AG tabled and Parliament
passed amendment, w “he Ac! in Tele sougust 1992, 0 The most important
amendment nrov.ded Faocoeorree o the High Court as the tinal arbiter of
disputes beuweon 5GOs 2vd the ~ o or the Board. Furthermore, the
NGO membership cn tne B d wesr rgisae {rom five o seven, representing
one-third of th¢ maxoiim rumber of aembers.  (This would give NGOs
greater voice in the Roard but bhittle nagsibilily of amarshalling a majority
sirce most of the otie> nensbers -'~uid he senior governmert functionaries
and it was no vot wr.arc.oshes 11 o 1e-sions would be by simple or extra-
ordinary majority). «hii- the Act would still to be administered by the
Otffice of th- c:.=iqen e Al stressed thet the governuent had made
these new zhanges ia = d fuitlh and lefi the door oper: for further

consultation and artion in the fublurce.

Given these posifiv: nevejopments the NGO Standing Committee

teconvener the wowerk for . seventh national workshop in October 1992
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to re-aprraise the siuation and especially to reconsider 1) whether to
register o to continne the boyeott, and 2) whether, having vesoived the
most contentious issues, they schould cease o lobby, On the question of
registration most mem~eirs agreed that the most pressing issues had been
resoived ~nd thesy could now go shead snd register. (Indeed, they had
obtained favorable smendaments in five crucial issues). However, there were
still more tha' ueeded Lo he pursuved, 1nciuding the less contentious issues,
For instar.=, the regulationsz scrompanying ‘he Act still needed to be
reviewed aince the NGOs had not ceniributed to tneir formulation. (The
Network had borcolled to ~ontribute 1o their formulation after the
government passed the minimel amendments in late 1991; see above). More
important, the NGOy did nct warni 16 stop here; they siill objected to the
legigialion and sc.-wht 10 nave i: repealed altogether., This, they asserted,
was ‘hewr it st~ aim and -h-uld bYe pursued tirelessly. However, in the
weantim: a2 much reform on the -xisting legislation should be sought

{NGO3C neport Octocber 1492},

By "He end of 1992, the government had made good on its promise to
respond to morve of Lthe NGO concerns and had revised the subsidiary
legislation, irctuding the gazeited forms, For instance, the more
objectionable recu oments for persconal information from the head officers
of NGOs (such us spouse nanes) were dropped. Also where detailed annual
budgets and scurce~ of fund ng were required, estimates were acceptable.
To be sure theve are many outstanding issues and concerws, but the
NGQSC is satisfied it - tha chang. s instituted so far and the government's

'

renewe: gpirit of cooveration th..t bodes well for further reforms. ¥



charges are ant.wipited albeit al a slower pace. Indeed, in the eighth
nationa! werkshor neld in Juarusrv 1393, the NGOSC — eapger to portray its
own spirit or foodwiil — advised Network members to vegister with the
Burea'. The MGOSC also directed its conrcerns on the more administrative
aspects of . wwrosaion Lo the NGO bureau: for instance, the Network
requesk iol ar. ext M oorf tne registeation deadline from December 1992
to Match 1992 ana for the continued recognition of Lhe NGO Network as the
interim Councit uriil the K0 Council is constiluted. (Both were granted),
These moves b NQUOs supggect their vragmalic acceptance of the NGO
Bureau as a legitinale tiocugh still problematic body that they can deal

with.

Conclusion

The limited success of Kenvan NGOs in combating the government's
attempts to control and restrict their activities is an important contribution
to t

he expansgicn and siwrengthening ol c¢ivil society in Kenya. As the NGO
Network recognizes, its achievemnants have “created opportunities out of a
worrying situation (legislation)® in it own area of operations (Personal
Notes 1992). Moreover, the NGOs now recognize that by establishing a
strong anc truly represeutative NGO Council they can work to resolve the
outstanding concerns in the Act. The NGO expressed goodwill has in no

way diminished their goal to have the Acl repealed altogether as is evident
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from their resciutions and comauunications to the government. NGOs
reiterate their endors-ment of their PVO Act and its attendant rules and
regulations and their commitment to “retain these proposals as the basis

for ali future dialogue and registration” (NGCSC Report October 1992).

The achisvements of the Network can be traced to a number of
factors: 1) the immense resoutrces that NGOs collectively command and
whose continued flow into the country the state wanted to maintain; 2) the
organizational soph.stication of the NGO Network, including the democratic
and accountability values demonstrated in its internal decision-making
leading to neav-unsanimous decisions; 3) the leadership provided by some
of the more proninent NG0Os and NGO leaders, mostly local Kenyans with
access Lo and expervience dealing with high ranking government officials
(see alse n. 2); 4) the ‘ow-profile 'diplomatic’, non-confrontational and,
therefore, non-threatening approach adopted in the lobbying efforts; but
anlso the ohbvious potential to boycott and withdraw from Kenya (see (1)
ubove); 5) the support trom major doncrs not only in funding the
workshops and Jobby etforts but also philosephically and, eventually, their
readiness to take punitive action against the Kenya government; and, 6) an
ailing single -party state encountering challenges from a myriad of places
(donors, opp: Sluue parties, and grassroot unrest). In particular, the
international media focus on Kenys at the time may have encouraged the
government to appease NCGOs to avoid being isolated by donors whose
interests were shifting towards the new democracies of Eastern Europe.’
All these factors contribulted towards making the limited success possible

in an apparently inhospitable envirenment.
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Morester, ‘n its offoris to jobby foir a more enabling environment the
NGOSC did not resirict itseif to demiing with the seating government but
had also approached thie onpecition varties prior to the DNDecember 1992
elections. Indecd, mi.ny of the civil sociely organizations that hacked the
NGO cause such us Kiivio cag ~neria (legal advisory center) and the NCCK
were also at the forefront or oppositional politics. In their joint blueprint
for post-~‘eciiun ref~1ms, .re majc opposition parties had highlighted the
NGO sector as one of the areas cargeted for policy reform in their Tirst 100
days in office. The rx.ent to wich the NGO Network had successfully
‘lobbied’ thise alternate guvernments was impressive: The opposition not
only adopted the NGO langnage anca statements on the need for a more
‘enabling ~nvironment’ but also undertook to repeal the NGO Act within
the first two weeks of assuming office, and replace it with the Network’s
own PVO Act {Biueprint 1332). Unfortunately for the NGOs, KANU retained
power in 1993 with a cowforwable majority in Parlinment to hold its own.
For the moment, the NGOs have had to make the best of a bad law by

pressing for and accepting niece-meal amendnments wherever possihle.

The amended NGO Act and the new spirit of goodwill that the KANU
goverrnment has assured NGQOs of, as well as the institutionalization of the
Network and iL> Standing Committee as organs of self-government and
repyresentation nave .»ft HGus in Kenya with a more hospitable working
environment 'han woiud have been tne case had Lhe government proceeded
witn the original Act. Ry establishing itself as a strong and tested lobby
group, the NGO Network has effectively expanded and reinforced the

strength o cwvii sceiett vis a vis the state in Kenya. More important, by
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ensurii:g an “enabling environment” for NGO activities in Kenya the
Nelwor¥ may have made a crucial contribution to the democratization
procest by enabling NGOs to pursue their development work unfettered by

the stato.

e evidence adduced here supports the thesis that NGOs in Africa,
as part of civil society, wmay contribute constructively to the
democratizatic: precess.  Indeed, the NGO efforts in Kenya have certainly
altere.d the reluicns between the state and institutional members in civil
society, Mhis support for Bratton's thesis does not however imply that
Fowler — who argues chal NGOs are not vet able to contribute to
demoe, tization — is mistakern., As is evident from the NGO Network's Jobby
efforts I wa: “beir oxprossive commitment to democratizing their work-
space Lh.o.L purhed thenm to cl.atlenge the Kenyan state. The Bratton vs.
Fowlel arvuient mov not prosent such a chasm after ail if one considers
that condirons prevailinx it a particular spatial/time context have a
ber i, on the outcome cl political actions by NGOs, As I suggest above,
the conditions pievailing at the time of the NGO agitation may have enabled

them to achieve imvortant concessions from the state.

Ae regarda dencrat political theory, the incident examined suggests
that even in sv.mtions where civil society is constrained by a dictatorial
regime, presstu » - coups that do not have political patronage from 'above’
can extract inportanr concessions from the state. This, however, will
dererd heavily en «eriain tfacters, namely: their resources, organization,

voice, and, mosl tmpeortantly, their leverage viz a vis the state.
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impor ance of sther actore ard rontexts {(e.€. & crumbling of Lhe regime,
interucticrial puenssares; can he said o relevant to the extent that they

affect the abevae taclers in the particuiar arcas of contention.

Yipaily, withh tris thecorotical underveturiding one may be able to
suggest a fev. areas where similar lcbhy efforta mayv bear fruit in Kenya's
marci, towersds weranration,  These may range from more obvious atiempts
to di.aan'le the state’'s hoid co (ivi! societyv (e.g. media) or on private
enterprise where kn:smewns also seelks an  ‘enahling envivonment', to
attenipte to nfiuence specific polivies much akin to American interest-group
pliralism, Feo irstincee, media organizations in Kenya may adopt a similar
lobhy effort 1o ward off governmant efforts to muzzle press [reedom. The
recent forveton of on umbrella orgenization representing news periodicals
thai have suffered exitensive suppression from the government is a
sugs .»live move, Shoilarly, the busiress community under the Kenys
National Chawber of Commerce recently ~owed to challenge a decision by
the Kenya Posts and Telecommunication Corporabtion (a  state monopoly) to
double charges for its international ~all services, peg them to the US
Doliar and back-date thom a month from the armouncement day! Similarly,
informal sector artisars who along with kiogk cwners and street-hawkers
have ..ng been haressew Dy authoditics bave now formed their own national
asso ation tn preoss feor their interests.  As such representative bodies
emer.e and a2 mre ard more are able to press for their interests and
achi~ve suma i, ¢+ s 2L, will in turn be strenglhened and expanded
as «n effective blilwar., against .latn suppressiorn of groups and

indiv‘duals 1 teny-






Endnotes

The above corfrontations were merely an indication of 2 much broader process

of the state enguifing civ. soci: fy institutions as networks of furthering its own
legitimation. Henry Xanringa (jpersoral communication, 1993) views these altemple
at contraliing v30s an o coatinuation of a process that started in earnest in the
ear'y 16%- whin o soustl to coneoyidate his power. An important aspect of
this ‘copstrucoon =f U Mo state' was the establishm. ut of a single~party
supremacy and ihe iesenaoen ot exishing civil gsocicty  institutions such as
ethnic assnc’a™ims, the mvaaeral trode union movement, and the national women
organizat.or,

Indead. according o Henry ¥anyir da sonie donors and donor governments had

adopterd a wait and ree attitude and hinte . thal they wou!l sooner move to
Eastern tiurope than worv - 1 haostile envirenmenl (personal communication,
1993}, Moreover, Kanyinga points out that some of the foreign NGOs initially
involved m the lobby effort lat. -+ withdrew citing possible repercussions on them
if they were seev as 'fighting their hcest state’.  This suggests that the local
leadership in the Networl: woas of exztreme importance to  the ‘political
correctness’ and eventual success of tha lobby effort,

The. Ass~nation o' Shie “'rec and Jnependent Press (AFTF) was formed in April
1993 ghortly after armed police invaded a Nairobi press thal prints most of the
recognizably anti-govrramert nerodicals and dismantled the press,






11

References and Documents Consulted

African NGOs Seif-Relinnce and Development Group (ASDAG). “A Code of
Fractice lor the NGO Sector in .Africa.” {(Draft). Addis Ababa,
October 1341.

Blueprint_for_a_New_ Kenva: Post_Election Action Programme,  Nairobi:
Friedr ch-Naumsnn-Suiftung, 1992,

Bratton, ‘fie, wen “Revond the State: Civil Society and, Associational Life
in Africa.® World Politics, Vol. XLI No. 3, ppo. 407-430, 1989,

Bration, Y chael,  ®The Politics of Gevernment-NGO Relations in Africa.”
World Developmernt, vol. ‘7, No. 4, pp. 559-587, 1989.

DA svvy vas oy oy vz G Doz o Sevmour Martin Lipset. eds.  Democracy
wniriza, vol LIy Boulder, CO: Lynne Reinner
Fublabiers, 138%,

Draf. Donor Statement. on tue NGO Act. (1891).

Fewler, Alan.  "NuCs in afeica: Namiarg Them by What They Arve.” In
Firven ui, ~aos: wontributions to Development.,

Fowler. Alan. "raoe Memoir:  NGC Lewislation in Kenya.” February 18,
9.1,

Fow'er. Alan. “The kole of NGO in Changing State-Society Relations:
Perspectives rrom East and Southern Africa.” Development Policv
Review, vol. ¢ (1991), 53-384.

Huntingtor, Sauuel, “lit.cal Order in Changing Socielies. New Haven, CT:
Yale Universit. Progg, 1968,

Hydern, Geran, and Michael Bratton, eds. Governance and Politics in Africa.
RBeuider. CO: Lyune Reinner Publishers, 1992,

Jaffe», Murtaza. “Discussion Notes on the NGO Coordinatlion Act.® Paper
presentec at 19S/NGO Senpunar, February 8, 1991.

Kanyinga, Karnmi. "A Thangin g Development Space? 7he l.ocal Politics of
vevelopment ‘n Kiambu, Kenya, 1982-92." Pajer prepared for the
Scandinavian Institute of African Studies (SIA3) project on the

miva reauca soopt-ct of Structural Adjustment Programs in
Sub-vararan Afmoa, 19832,



