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ABSTRACT

The study analyses regional approaches to the gawee of internally displaced
persons as a special category of people who reguiggie protection and humanitarian
intervention owing to the fact that they have nobssed borders thus cannot be
effectively governed by international legal reginms refugee governance. The study
was inspired by the realization that the Africandsnhas pioneered Internally Displaced
Persons (IDPs) Governance by putting in place smagjconvention on protection and
assistance to IDPs out of the realization thatcth@inent has large numbers of internally
displaced persons who require a structured regimtalvention if their protection is to
be effective.

The study is guided by the principle that countiiedividually and collectively
have a responsibility to protect IDPs that is cadited on the universality of human
rights, the theory of legal and moral obligation belp those who have been
systematically displaced, structurally dispossess®tifunctionally abused, regardless of
their position on the globe. The choice of the édn Union is largely informed by the
conflict systems theory which underscores how d¢cisfcan be regional and thus unique
in that context and the realization that most maérdisplacements in Africa are as a
result of the conflicts in the continent.

The study applied both qualitative and quantitatiypg@roaches while using key
informant interviews, focus group discussions ahcdually gathered data through
individual questionnaires. Identification of respents was done through a non-
probabilistic sampling of a cross section of statéérs in the area of IDP governance
including victims themselves, policy makers and huoitarian workers that included
those working for local and international NGOs.

The study set to test the following hypothesgsH¢{i AU approaches to internal
displacement does not protect IDPs which is theatmeg hypothesis (ii) HAfrican
Union as regional organization is effective in fivetection of IDPS and its governance
which is the positive hypothesis (iii)zFAfrican Union as a regional organization tries to
protect IDPs but is ineffective which is null hypesis.

The study findings confirmed both the negative aoll hypothesis, which calls
for the establishment of a legal and structurahaork by AU to try and improve IDP
governance among its member states by urging tlemattfy and domesticate the
African Union convention for the Protection and isissice of Internally Displaced
Persons.

In conclusion, the study acknowledges that magicapproaches undertaken
through regional bodies to protect and improve HeRernance have not been effective
and therefore recommends a number of steps tokba ta realize the same albeit with a
lot of legal and political challenges. That despite pioneering the same, it is only real
commitment by member countries that will realizegiale results in this area. The study
also recommends academic focus to be given toatieia to distinguish it from refugee
governance because mixing the two has been largsbponsible for the invisibility of the
IDPs governance in policy and academic research.

xiii



CHAPTER ONE
Regional Approaches in Internally Displaced Person&overnance
1.1 Introduction and Background to the Study

Africa is characterized by perennial political,oeomic, cultural and social
conflicts. Such conflicts throughout time displatge populations. Where such
displacements occur, some victims cross borders lmmmbme refugees while others
remain within the national boundaries of the atdotountries and remain IDPs.

While refugees enjoy considerable protection undee United Nations
Convention on Refugees (UNHCR) and institutionsstituted under this convention,
Internally Displaced Persons (IDPs) are left at thercy of the individual states and
humanitarian organizations. The closest InternatioRegional, Sub-regional or national
attempts to protect IDPs are haphazard , non-bjndind without proper guiding
principles .As such, IDPs occupy a precarious lggaition as they are not refugees and
at the same time not ordinary citizens. Their $itinarequires special intervention over
and above normal citizens. African Union has pioeeédhe establishment of a binding
legal framework for IDP governance. This is theiédn Convention on the Protection
and Assistance of Internally Displaced Persons finc& also known as The Kampala
Convention. Inspite of the effort, only twentytsta have ratified the convention and its
implementation remains to be seen. Kenya as a gohas not ratified the Convention
despite having a legal and policy framework on [D&tection.

Kenya enacted The Prevention, Protection and tessie to Internally Displaced

Persons and Affected Communities Aoh 3% December 2012 with the effective date

! The Prevention, Protection and Assistance to malér Displaced Persons and Affected Communities Ac
2012



being February 1“82013.Despite the enactment, the implementatiorairesra challenge.
It is therefore clear that indeed IDP governanamaies a problematic issue at the
international, regional and national levels.

Internal displacement in Kenya began before tHental period as communities
fought to occupy strategic areas in the countryrif®) the colonial period, more people
were displaced as colonialists appropriated whatlavéater to be the white highlands
and other strategic areas of the country.

According to Africa Centre for Open Governancestiady of Commissions of
Inquiry in Kenya 2012 , even after independencterival displacement continued with
large scale ones being registered in 1992, 19%eethashes and during the 2007 — 2008
post election violence in Kenja

While sporadic interventions have been forthconfnogn international, regional
and sub-regional organizations to sort out thetigali crises occasioned by the ethnic
clashes, the plight of IDPs has remained largefddnesset! This has been attributed to
several factors among them, lack of commitment dbicigs and legislation to protect
IDPs both at the national, regional and internatidavels and lack of effectiveness by
the said organizations to handle the same.

1.2 Statement of the Research Problem

Due to perennial conflicts and natural disastetsynal displacement continues to
occur. This has caused humanitarian crisis in wvariparts of the world. While
humanitarian agencies have tried to intervene rtarecases to protect IDPs, the same

hasn't been structured due to lack of legal anicpdtameworks. Regional organizations

2 According to Africa Centre for Open Governancstualy of Commissions of Inquiry in Kenya 2012
3 Commission of Inquiry into Post Election Violen@808.



have tried to intervene and offer assistance tott@ms embroiled in conflict. However,
IDPs are often forgotten. The African Union recagmy this has put in a place a
convention to guide its approaches in this field anprove the impact of its intervention
measures.

The AU has intervened in various areas of corgflithin the African continent
yet conflicts continue to bedevil the continentutéeg in large numbers of IDPs. In
governing this area, a proper regional legal anstitutional framework on the
approaches used as well as committment would bareshjof the AU. While scholars
have widely written on AU interventions in confl@teas very little has been written with
regard to approaches that AU as a regional bodyibed to intervene in the governance
of IDPs among member states.

This study therefore seeks to answer the follovgugstion, is the AU'’s regional
approaches and intervention effective in addrespirogection of IDPs in Africa? The
guestion is significant because there is a knowdedgp in this area because most
scholars and researchers have only focused on AitBsventions in conflict generally
with little attention being given to IDPs as a ohist group.

1.3 Objectives of the Research

The main objective of this research is to inteategregional approaches in the

protection of IDPs. The specific objectives include
 To investigate the effectiveness of AU Convention the Protection and
Assistance to Internally Displaced Persons.

« To discuss ways of strengthening regional orgamiaatin dealing with IDPs.



* To examine internally Displaced Persons in Kenyara&007/2008 post election

violence.
1.4 Literature Review

Over time, scholars have written extensively ore tboncept of internal
displacement, human security and their enforcerngrdifferent regimes. Aware of this,
this research specifically looks at the work ofestBcholars with a view to showing that
much scholarly work has not gone into examiningrthle of AU and the approaches it
has used in the protection of IDPs, more so frogoaernance position. Less written
about is how such approaches have been used bynAdénya which has experienced
serious internal displacement of its populatiortse Titerature review has therefore been
structured to cover the issue of definitions oftested concepts closely linked to internal
displacement as well as AU’s approaches to IDP garee.
1.4.1 The Issue of Definitions

The issue of IDP governance is one that is a nwaciested beginning with the
definition itself. According to The Guiding Prinégs on the Protection of IDPs,
Internally displaced persons are persons or grafiggersons who have been forced or
obliged to flee or to leave their homes or placekabitual residence, in particular as a
result of or in order to avoid the effects of armmmhflict, situations of generalized
violence, violations of human rights or naturalheman-made disasters, and who have
not crossed an internationally recognized Statddxor

Closely linked to IDP governance yet so distisdhie issue of refugee
governance. According to the 1951 Convention nagatdo the Status of Refugees, a

refugee is defined as;



"A person who owing to a well-founded fear of lgeipersecuted for reasons of
race, religion, nationality, membership of a par@r social group or political
opinion, is outside the country of his nationaktyd is unable or, owing to such
fear, is unwilling to avail himself of the protemt of that country; or who, not
having a nationality and being outside the couofrlyis former habitual residence
as a result of such events, is unable or, owirgyith fear, is unwilling to return to
it.."*

This distinction is crucial since IDPs have ofteeen lamped together refugees
when it comes to humanitarian intervention yetrtisguation is completely unique. Of
late, it has also been difficult to discuss IDPthweiit talking about Human security as an
emerging paradigm for understanding global vulniéteds whose proponents challenge
the traditional notion of national security by arguthat the proper referent for security
should be the individual rather than the state. Blurmsecurity holds that a people-
centered view of security is necessary for natiorgjional and global stability.

Equally, it is impossible to discuss IDP govergnvithout discussing conflict
because IDPs are largely a product of conflict. okding to (Waltz 1959), this is a
situation in which groups compete for particulaalgowhich are not compatible .It is
therefore a dispute among groups whereby a seugmgues as each group tries to outdo
the other well aware that a win win situation rispbssiblé. Other scholars have also
defined conflict as confrontation between groupslashing interest or groups driven by

dominance over opportunities. Closely tied to tlkisonflict prevention. According to

* United Nations Convention on Refugees
® Waltz Kenneth, Man, the State and War: A Theoatthnalysis New York: Columbia University Press,
(1959).



Adebayor Adedeji’conflict prevention refers to intervention measttrest are normally
taken to ensure that conflicts do not occur or bexaestructive in the event that they
occur. He says the other element of conflict isflecinmanagement which refers to
measures undertaken to mitigate the consequen@safgoing violent conflict with the
intention of reducing its destructiveness and aamyrtiul extension to other areas.

Protection of IDPs cannot therefore be discussedolation. The concept of
human security is thus crucial in this respect.iMes scholars have written on this and
other closely linked concepts.

According to Kian Tadjbakhsh there are seven challenging questions on the
concept of human security and the security of IBpacifically. On September 13, 2005
at a conference and in a presentation entitled, &fugSecurity: 60 minutes to Convince”,
a discussion held at UNESCO he highlighted the rsé&eg questions. In this discussion,
he raised the following key questions thus:

Can there be an agreement on definitions? Withardansensus on the definition
of human security and internal displacement, it d difficult to implement and decide
on a common human security program for victim$oday, there is an agreement that
human security should be taken from a people-cedtenore than a state-centered
approach, but as mentioned above, the definitiorsampe of human security is still

vague.

® Adebayor Adedeji, Comprehending and Masteringcafr Conflict, the Search for Sustainable Peace
and Good Governance, Macmillan, (1998).

" Adebayor Adedeji, Comprehending and Masteringcafr Conflict, the Search for Sustainable Peace
and Good Governance, Macmillan, (1998).

8 Tadjbkhsh Kian, The Promise of the City: Spacentily and Politics in Contemporary Social Thought
(Berkeley and Los Angeles: University of Califorfeaess 2001),

°Kian Tadjbksh, Social Capital: Trust, Democracy &avelopment (Tehran: Shiraze Publishers 2005, in
Persian).



The second question is who is responsible for emgintation? Much discussion
today has been in regards to the approach of hseaurity to internal displacement, but
with little emphasis on who is in charge of implereg it. Many states and regional
organizations have adopted it as a foreign poloy but it has mostly been disregarded
as a domestic policy on development and humansig§iso, people seem to be absent in
the process of human security and protection ofsiIFeople are not passive recipient of
security, or victims of its absence, but activejeats who should contribute directly to
identifying and implementing solutions to secumiyblems. There also lies the lack of
mandate for International Nongovernmental Orgaronat (INGOs) to act in times of
need. The genocide in Rwanda and to a certain eetpe acts, which occurred and
currently continuing to occur in Darfur, seem tanpdo this direction. The lack of the
strong political will to act in times of dire neé@s been cited by former UN-Secretary
General Kofi Annan as a major speed bump to elitmgammediate security threats.
AU faces this challenge in its quest to protectdtSP

The third question is about the priorities andéraffs. Which of the many threats
that exist deserves the most attention? There iprimoitization or hierarchy today on
which issues are more important than others. Tars cause difficulties in establishing
goals and directing resources on specific soluttonsimediate problems.

The other crucial question according to Kidnis whether there can be a true
inter-sectoral agenda that can be implemented pkagers including AU ready or able to
create inter, or better yet, intra-sectoral intatiens. There needs to be more focus on

relationships, how an intervention can positivelynegatively affect other areas and how

10 |
Ibid

YKian Tadjbksh, Social Capital: Trust, Democracy &mvelopment (Tehran: Shiraze Publishers 2005, in
Persian).



these effects can improve the human security iatdéron approach for IDPs and other
victims of conflict. However, as idealistic as thesounds, the question is how AU and
other regional organizations will implement thisemhthere is a "lack of interdisciplinary

approaches among donors and governments of menabes.SOnce again this also raises
the issue of the scope of security and approachiesdrvention. Under current status quo
it is primarily states and INGO’s that are the pamnactors in any security crisis and
internal displacement matters, whereas it is thiéviduals of the states that are actually
at harm. While NGO's and other humanitarian orgations do raise efforts to focus on

individuals, there is still a massive gap betweka twd? This study also seeks to

establish how the regional approaches by AU seékidge this gap.

The other vital question is how the internatioo@ammunity, regional bodies and
states can better understand conflicts and theltiresunternal displacement. It is
important to understand conflicts and internal dispment in order to resolve and
prevent them, and it is easiest to understand ico=fhd resulting internal displacement
during times of conflict, both to address conflmtevention and for rebuilding and
reconstruction in post conflict-stages. Today,sitquestionable how well institutions
really understand conflict.

Also regularly asked by scholars is how can wprowe our understanding of it,
how can we best implement human security and asldnésrnal displacement and not do
harn? In the past, when human intervention was takeoowntries such as the former
Yugoslavia, Somalia and Rwanda, some scholars dayesd that more harm was done
than benefit. Interventions must therefore be bdtegeted, implemented, monitored,

and coordinated to decrease dependency, power atrdnpge of certain groups.

12 1bid



Something must be done to ensure that future ietgions do not cause harm, but the
question now is how?

From the foregoing, it can be argued that the ephof human security and
intervention in cases of internal displacementng that is very unsettled and several
issues regarding it still remain contested. Thaugding of the concept and effectiveness
of intervention measures in cases of internal disgmhent remain controversial while
state responsibility continues to be elusive as dnitarian intervention has been
disturbing. This therefore needs further researskodirse so that the salient features,
crucial ingredients and effectiveness can be usalbrsettled-

1.4.2 Regionalism and Regional Approaches

According Hurrell, for any researcher to grasp tiplé dimensions of the
complex nature of regionalism, four distinct petpes or roads to the study of
regionalism have to be travelf@d The four roads in his view will broadly follow tio
key questions.

Accordingly, the phenomenon of regionalism in tiwst part of this study
discusses the reasons for setting up or joiningpnad organizations (ROs). Secondly, the
study aims to find out why institutions are desmn@ specific ways. The third
perspective on regionalism looks at how domesttofa influence state behavior on the
regional level, more so the question of sovereighastly, the fourth approach seeks to

determine and explain the impact of regional orgations on their member states. This

1313 Adebayor Adedeji, Comprehending and Masteringofini Conflict, the Search for Sustainable Peace
and Good Governance, Macmillan, (1998).
1 |bid
5 Hurrell, A. 1995. Explaining the Resurgence of iRaglism in World Politics.
Review of International Studies, 21(4), 331-358.



we pursue to see how the same may have influendds A&ffectiveness in IDP
protection and governance.
1.4.3 Regions, Regionalism, and Regional Organizati

In travelling the roads to regionalism, it is nexary to lay the groundwork of the
crucial concepts employed in this research studycofding to Hurrell and Sbragia
Palready the term region itself is a contested cpnca basic understanding is that
regions are constituted by groupings of territonadits in geographical proximity,
constituting a spatially bound and contiguous aréat, the study of regionalism
inevitably touches upon the more contested elemehtsegions. Ny& asserts that
indeed, apart from signifying a geographic spdoe térm is also charged with a political
dimension. Therefore, to obtain political, soc@hd/or economic importance, a region
must display a certain degree of mutual interdepeae including offering solutions to
common problems. IDP governance is a common problmong AU member states.

According to Bhagwati, Mansfield and Milner, whaeholars from an economic
background tend to reduce regions to integrateckengaces this is often misleadity.
This study looks at regions as political ideasl administrative units as well as
governance units. As such, we conceptualize tha rdgionalism along the idea that
regions are socially constructed, spatial ideaschvfollow concepts of community and

society, units to which IDPs belong.

' Supra note 12
' Nye, J. S. 1968. Comparative Regional Integrat@mmcept and Measurement. International
Organization, 22, 855-880.
18 Bhagwati, J. 1993. Regionalism and Multilateralishm Overview, in New Dimensions in Regional
Integration, edited by J. de Melo and A. Panagaije@w York: Cambridge University Press, 22-51.
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This includes shared aspects of cultural idenfftyr example, religion and
language), which foster a common socio-cultural emsiinding of a region. This is
informed by the fact that cases of displacement thedgovernance of the same is the
same across the African continent. According tangemhove, regions stem from a two-
fold process: they are imagined and they are aleate an institutional way.
Consequently, different understandings of regiangehinfluenced the institutional design
of ROs as well as the degree of cooperation arajiation among its member states as
well as its efficacy in handling a myriad of issuasluding internal displacement of
persons?

This study looks at the conceptualization of regiem as a state led project
based on intergovernmental negotiations and tatreslin and Higgott, Gamble and
Payne hold this view.

According to Boérzel, most scholars would agreet thegionalism includes
processes and structures of region-building in neédga closer relations on economic,
political, security and socio-cultural levelThis clearly distinguishes regionalism from
processes of regionalization, which describe amemme of intra-regional social and
economic interaction of private actors.

The observable outcome of regionalism can takkeréifit forms, ranging from
cooperation to integration. The latter means asteanand pooling of sovereignty rights

to a third body, usually a regional organizatféfhe crucial question that arises here is

¥Bach, D. C. 2005. The Global Politics of RegiomaliAfrica, in Global Politics of Regionalism. Theor
and Practice, edited by M. Farell, B. Hettne angldn Langenhove. London: Pluto Press, 171-186.

Breslin, S. and Higgott, R. 2000. Studying Regidrsarning from the Old, Constructing the New. New
Political Economy, 5(3), 333—-352.

2 Borzel, T. A. and Risse, T. 2003. ConceptualizimgDomestic Impact of Europe, in The Politics of

» Europeanization, edited by K. Featherstone and (Radlaelli. Oxford: Oxford University Press, 57—-80.
Ibid
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whether AU member states have pooled and surrethdlee@ sovereignty to the regional
body more so in issues of intervention in IDP goagice.

In order to be classified as a regional orgamratregional bodies need to have
more than two member states in geographical prayjrhave exclusive membership and
serve multiple purposes. IDP governance is amoagnhitiple purposes.

According to De Lombaerde et al, regions candsenéd on three spatial levels:
(1) on supra-national level by a group of neighbgrstates; (2) on sub-national level by
territories forming an entity within an existingst; and (3) on cross-border level by sub-
national territorie§. This research focuses on regions above the rmdtievel and
regional organizations composed of sovereign states

This is the case with AU. However, even geograpmoximity is relative when
one considers the existence of ROs like APEC aadAtistic Council. Also, ROs can be
built upon a common cultural background, like tleague of Arab States. Consequently,
single-purpose arrangements like PTA s, militarfjaates (for instance NATO) or
organizations such as OPEC are excluded in ourepdualization.

Researchers have generally researched on the Witésvention measures in
conflict areas in Africa. However, the issue of AUntervention with regard to IDPs as
an area of research remains a grey area. Spegfficence to the case of displacement in
Kenya remains even more unresearched thus provigikgowledge gap. This study

seeks to bridge this knowledge gap.

% De Lombaerde, P., Séderbaum, F., Van Langenhawand.Baert, F. 2010. The problem of Comparison
in Comparative Regionalism. Review of Internatiogaldies, 36(3), 731-753.
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1.4.4African Union’s Approaches

With half of the world’s internally displaced perss, Africa is the continent most
affected by crises of internal displacement. While Commission on Refugees and
Displaced Persons in 1999 had welcomed the GuiBnmgiples, there remains a need
for the Guiding Principles to be better known thgbout the organization and the
continent.

According to Mayanja (200%) The Economic Community of West African
States (ECOWAS) an affiliate of AU has called ahritember states to disseminate and
apply them. A ministerial declaration of the Intevgrnmental Authority on
Development (IGAD) also an affiliate of AU has edllthe principles a “useful tool” in
development of national policies on internal displaent. Evidence for the acceptance of
the Guiding Principles can be found at all levdlshe international community. Several
governments, in particular Angola, Burundi, Liberidganda, Peru and Turkey , have
made explicit references to the Guiding Princiglegheir strategies, policies or even
laws on internal displacemefit. Regional and Sub regional intergovernmental
organizations have rallied behind the Guiding Rpies.

In September 2005, the Heads of African States@onekrnments unanimously
recognized the Guiding Principles on Internal Daseiment as an important framework
for the protection of internally displaced persanthe World. A further commitment has
been made by the African Union to resolve and isesitieis deplorable situation given the

increasingly significant challenges created by ghenomenon of internal displacement

24 Both ECOWAS and IGAD have both embraced the gugigirinciples on internally displaced persons as
useful in IDP governance. However, the fact thaytare not binding renders them almost uselessl Unt
they become binding, they usefulness might notelea s

% Mayanja Macrine, the Guiding Principles and theal@mges of Forced Displacement in Africa: The
Response of the African Union 1998.
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in Africa by taking a further step to develop anase an African Convention for the
Protection and Assistance of Internally DisplacedsBns.

In order to tackle the problem of internal disgla@nt, the AU Executive Council
adopted the resolution EX.CL.Dec 127 (V) of July020in Addis Ababa, Ethiopia
requesting the Commission to work with its Partnemnsl Stakeholders, to ensure that
internally displaced persons are provided with aprapriate legal framework which
would guarantee their adequate protection andtassi’.

This was yet followed by another decision, EX/CéfD 284 (1X) and EX/CL.
Dec 289 in Banjul, the Gambia, in June 280g&alling on the Commission to expedite
efforts at finalizing the Draft legal Framework dhe Protection and Assistance of
Internally Displaced Persons. UNHCR closely asdishe Commission in different ways
towards the success of the adoption of the Conmentihich was adopted by Heads of
State and Government at the AU Special Summit dodgees, Returnees and Internally
Displaced Persons in Africa in Kampala, Uganda jmil&2009.

The Convention became a historical document farcAfowing its mechanism
for the protection and assistance of IDPs anditeedf its kind to address the challenges
faced by the Continent. In addition, the Conventias the first instrument in the world
introduced by a regional intergovernmental orgaiomato officially codify the rights of
IDPs in instruments. The Convention has attemptedhave clear definitions of the

concepts of IDPs with special emphasis on womeilgreim and aged persons.

% AU Executive Council adopted the resolution EX.B&c 127 (V) of July 2004 in Addis Ababa, Ethiopia
27 AU Executive Council adopted the resolution EX.B&c 284 (1X) of June 2006 in Banjul, Gambia.
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The objectives defined in the Convention are (#): Promote and strengthen
regional and national measures to prevent or mé@jgarohibit and eliminate root causes
of internal displacement as well as provide forathle solutions. (b)Establish a legal
framework for preventing internal displacement, veh@ossible, and protecting and
assisting internally displaced persons in Africa Establish a legal framework for
solidarity, cooperation, promotion of durable smins and mutual support between the
States Parties in order to combat displacementdddess its consequences. (d) Provide
for the obligations and responsibilities of Stafasties, with respect to the prevention of
internal displacement and protection of, and amst#, to internally displaced persons.
(e) Provide for the respective obligations, respulitses and role of armed groups, non-
state actors and other relevant actors, includiog-governmental organizations, with
respect to the prevention of internal displacensmd protection of, and assistance to,
internally displaced persons. Again here, we oerly scholars tracing the development of
the legal and policy frameworks without going sfieadn how AU as a regional body
has used the same to approach the IDP issue icotitment despite numerous cases of
conflict ad massive internal displacement whictsdbe continerf®

The Convention defines the Rights and Obligatiointhe African Union permits
effective intervention during crises as stipulatedhe AU Constitutive AGE. Also, the
Convention takes into consideration the issue térimal displacement resulting from
other factors apart from conflicts and stressestel for the issuance of identity cards
to displaced persons in order to enable them toceseetheir rights and obligations, and

to have access to developmental projects as webapensation for returnees according

% The African Union Convention for the Protectiordakssistance of Internally Displaced Persons in
Africa
29 Africa Union Constitutive Act
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to the international standards. The Conventionllfinaepares the ground for the States
Parties to monitor and follow-up all the differeatements contained in the legal
framework and to report measures taken for theemphtation of this instrument.

The African Convention on the Protection and Assise of Internally Displaced
Person® among other things identifies strategic prioriieshe area of IDPs protection,
partnerships and other key development issues. Whatuired of states now therefore
is a speedy ratification and domestication of dasvention by state parties.

At the international level in September 2005, Iseafistates assembled in New
York for the World Summit and unanimously adoptadguage according to which they
recognized the Guiding Principles on Internal Dageiment as an important international
framework for the protection of internally displdceersons and resolved to take
effective measures to increase the protection w@frmally displaced persons. However
while recognition of the principles is a step im thght direction, governments need to
move swiftly to the implementation stage of thisdijng principles to minimize further
suffering of IDPs.

Again from the foregoing, a lot of effort to legiee and formulate policy is seen
with AU and other INGOs however how effective tbavention is remain unresearched

because it is relatively new.

% The African Convention on the Protection and Assise of Internally Displaced Persons, 2009
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1.4.5 African Union’s Support to Sub-Regional Orgaizations as an Approach to
IDP Governance

According to Deng*'the African Union has several sub regional orgditina
affiliated to it within the African continent. In @st cases, union has used these affiliates
for intervention in conflict and resulting interndisplacement .One such affiliate is The
Intergovernmental Authority on Development (IGADhieh operates in Eastern Africa
thus relevant to the Kenyan case study.

The Intergovernmental Authority on DevelopmentA[) was created in 1996 to
supersede the Intergovernmental Authority on Droughd Development (IGADD)
which was founded in 1986 The recurring and severe droughts and other aatur
disasters between 1974 and 1984 caused widespapadef, ecological degradation and
economic hardship in the Eastern Africa redfon

Although individual countries made substantiabgf to cope with the situation
and received generous support from the interndtioammmunity, the magnitude and
extent of the problem argued strongly for a redica@proach to supplement national
efforts. So initially this was to be the mandaté@AD though this was later to change as
it ventured into other areas including AU supportahflict resolution programmes.

IGADs major strategic approaches to the protectbriDPs supported by AU
broadly include; Conflict Prevention Management aRdsolution, in which Early
Warning and establishment of Mediation structures tae major focuses, Enhancing

Security Sector Program, and other cross-cuttirg@and security related issues. As a

3L Supra
%2 The IGADD Charter 1986
33 The IGAD Charter 1996
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matter of fact, those pillars have their foundasi@iready run in the organization and
include many aspect&Okubo 2010)

According to Okubo, although, IGAD is not in a pios to cover all member
countries, its Conflict Early Warning Mechanism @@ERN) has now reached the level
where other RECs can also learn some experiendessabe first to be established as a
Regional EW Mechanism. Some of the achievementthefstrategy period covering
2007-2011 include operationalization of the Natlolzrly Warning Units, Rapid
Response framework has been developed and a RapmbRse fund. These programmes
are AU supported.

1.4.6 AU, Early Warning as a Preventive Approach

Through CEWARN and CEWERU and IGAD, AU in paristd@p with several
organizations namelyNairobi Peace Initiative Africa (NPI-A), Security eRearch
Information Centre (SRIC),Amani Parliamentary Forudoalition for Peace in Africa
(COPA) ECCOSSOC National Steering Committee (NB&jla Loroupe Foundation,
District Peace Committees, national focal point aghmany others AUmonitored the
situation preceding the 2007 general electionsiiguhe period, mobilization on ethnic
lines and balkanization of the country along pcéitiparty lines and ethnic backgrounds
was heavily reported (Peacenet report 2008). Im@raDemocratic Movement Party
(ODM) strongholds, individuals perceived to be swthmetic to the Party of National
Unity (PNU) were threatened with eviction and vigersa. While indications of

communities arming themselves were reported, AUndilhave any systematic way of

34 Okubo, Y. Dilema of Sovereignty in Interventidfhe African Case, a paper Presented at the UN in
New York on 18 October 2010
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conveying this information or dealing with matter forestall potential conflict and
resultant development.

AU also appointed IGAD as the authorizing body the implementation of
Conflict Prevention, Management and Resolution (BMroject in South and Eastern
Africa and currently leading consultations, tragsnand various other events aimed at
promoting Conflict Prevention, Management and Régwh capacities in the Region.
Simultaneously, with the support of AU, IGAD isthmre process of establishing the IGAD
Mediation Support Unit> .Even then Deng and ilk don't make a mention o th
protection of IDPs as part of what ought to be pérthe management of conflict. It is
worth noting that due lack of this mediation support, AU had no capacity to mediate
in the Kenyan conflict.

Generally all Sub-regional organizations withinriéd are being considered as
building blocks of the African Union, and there asmemorandum of understanding
between the AU and the sub regional organizationstlaat defines relations in peace and
security in general. Major objectives of the MOhkklude: contribute to the full
operationalization of the Africa Peace and Secukitghitecture (APSA), ensure regular
information exchange on the activities of the partio the MOU, and design ways by
which peace and security related activities caijplmly implemented and be consistent
with the principles of the Peace and Security CAYRSC) Protocol. It was also agreed
to regularly review the contribution of each RE@sl &egional Mechanisms in the areas

of major pillars of APSA which include: Early wang, Regional and Continental, Panel

% AU Memorandum of Understanding with affiliate Selgional organizations
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of the WISE which calls for creation of Mediatiotiugtures, and Establishment of the
Africa Stand by forc&(Okubo 2010).

In general terms, the development and implemamtatf AU approaches depends
up on the Regional Economic Communities, becausieowi regional cooperation and
commitment the approaches cannot be effectivelyilampnted at continental level. In
order to enhance relationship and interactions éetwthe AU and sub regional
organizations, a liaison office has already be¢abdéished.

From the foregoing, it can be safely concludedoim Literature Review that
whereas AU has made numerous efforts towards bgildtructures to improving the
security of its member states and managing cosfiicthe member states, it has escaped
the organizations priority to factor in IDPs andeith protection in the various
multipronged approaches which the organizationthken or intends to take. Scholars
have equally been passed by this omission as tues fof their research has been focused
on general intervention by AU in Conflict areasttie Kenyan case AU appears either to
have been a by stander with the biggest role plégaag election observers or that the
same has not been researched on. Our researcfillthimsthis policy and academic void
left by either Policy makers in AU or scholars weeem not to have done much in
researching on the same.

1.5 Theoretical Framework

This study centers on realism as a theory to @xpitdernal displacement and

approaches used by regional organizations more $anAthe protection of Internally

Displaced Persons and the protection of IDPs a# seethe theories explaining

% Okubo, Y. Dilemma of Sovereignty in Interventidthe African Case, a paper Presented at the UN in
New York on 18 October 2010
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regionalism. The study also looks at those withti@sting views to realism more so on
the centrality of the state in the approaches used.

Scholars like Hans Morgenthau, E.H Carr and Gestgenari’ lead a group of
scholars who look at the issue of protection oéinally Displaced Persons (IDPs) and
approaches used from the realist lens. This rdalst is state centric in nature. To these
scholars, the protection of citizens and thus IRRd whichever approaches used is the
work of the state and other actors have no roleth&se scholars, security is looked at as
the ability of the state to defend itself from ex@d attack. At the individual level,
realists see man as selfish and constantly figtngurvival. Survival is therefore about
the fittest as the weak get eliminated by the emgsabmpetition which more often leads
to conflict. In the Kenyan case, the incompatipilif goals more so on political power,
land, inequitable distribution of resources carrdf@e be cited as part of what caused
the conflict, subsequent displacement, death arsdrwdgion of property during the
2007/2008 post election violence.

Realists look at the world as a place full of cetitpon and the search for military
superiority. Stronger states therefore come oratweak ones go to the bottom in terms
of world hierarchy of nation€The realist scholars assume that the state isrtheigel
actor in war and politics in general. To these &ispthe state is a unitary actor and once
a decision has been made go to war or not, the at&$ and speaks with one voice. There
is therefore no other international or sub natiagralups or actors who can overturn or

subvert the interest of the state.

%" Hans Mogethau, Politics Among Nations; The sttedgr Power and Peace New York, 1948, chapter

one and two, pages 4-15

% Hans Morgenthau is the author of the book, paliimong nations, the struggle for power and peace(
1948)
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Realists also argue that the state need to pritgetitagainst enemies from within
and from without. The question of individual righdad protection is thus peripheral.
*Nicolo Mahiavelli in his book the Prince advancée tposition that the leader,
otherwise according to him the prince needs to b&lful of his own security and that of
the state and hence should use defensive as weffeasive tactics as the situation may
demand. While Machiavelli lays emphasis on the deahd the state as the key referent
objects of security, our study shows that the hutr&ing should be the referent point of
security and that the state should exist to prdteesecurity of its citizens and their well
being in various areas hence human security aa@pbis very central in this study. Our
study also looks as sub regional organization nsoréGAD as an organization formed
by member states to pursue their interests.

Realists see human nature as the cause of coaflccthus displacement. In his
book, Man, the State and War, Kenneth Waltz atteibiconflict to the nature of man,
which he avers, is conflictual. He also says tln& pursuit of the so-called national
interest by states is a further cause of conflictnéerests clash. While Waltz paints the
human nature as conflictual and our study agrees tim, man is also human and
sometimes peace loving and not conflictual all tinee. States all cooperate in several
issues and are not entirely self minded as he wantsmply. This explains the
humanitarian aid Kenya received towards IDP casi®ur study shows later on.

At the state level, states care about their owtional interests and may not want
to involve in matters which puts them at loggertseaath fellow states including IDP

protection. Further, states approach the issuesadirgy not from the point of Human

39 Nicolo Machiavelli is a proponent of classicalligm and looks at security through the realist léhs
has published two books, The Prince and The Disesymhich lay emphasis on the state as the central
focus of security.
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Security but from the traditional power maximizatiand military perspective. With
regard to our research, IGAD members could be guidy this theory thus health,
security, political security, personal securityyieonmental security, education security,
community security and physical security of indivads be they IDPs or not is secondary.
This explains lack of enthusiasm by IGAD in its eggrhes to protecting IDPs,

This theory is criticized by liberalist scholari&el “°Robert Dahl for laying
emphasis on the state as if it is the only actanatters of security and protection of the
rights of individuals yet there are other actois Ithe individuals, non-governmental
organizations, sub-regional organizations and comts which play a very central role
in the protection of individuals. This theory alsweremphasizes military threats to
security yet there are other threats to seculkty ilnternal displacement, poverty, disease,
political instability, economic instability and emnmental degradation among many
others.

Realist scholars also make the dangerous assumiiiad the state is the only
legitimate custodian of people’s interests and evhih the real sense, this is not
necessarily true since in certain instances thte stself has been a threat to the same
security and interest. A state that marginalizepéople or does not encourage equitable
distribution of valuable resources is indeed a dahr® the security of its citizens.
According to Burzan the focus of security shouldibéividual person who deserves

security from the state and all other play®rs.

“0Robert Dahl is a liberal theorist and a professquolitical science at Yale and has written onanged
approach to security since 1962.

“1 Barry, Buzan, People States and Fear, an aAgendatérnational Security Studies in the PostdCol
War 2 ed Pearson Education Limited, 1991.
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Policy makers are also not necessarily rationdeitision making and therefore to
insist that the decisions they make are rational @m behalf of the state. Sometimes
policy makers make irrational decisions. Other 8mthe decisions so made are in
personal interest and not state interest. In thenteyears, theoretical assumptions on the
concept of Human rights protection and human ssguparticularly the realist school
have become increasingly challenged. This is becatigansformation brought about by
the post Cold War era and globalization in inteorel relations.

Proponents of this theory likERichard Ashley, Arnold Wolfers and Leonard
Beatonfault the overemphasis on the state as far as gtirmteof individuals are is
concerned arguing that it is also a matter of comtias, institutions and even
individuals.

According to liberalists, the state is not necebsahe custodian of people’s
interests. In Africa for instance, the state isweedt to people’s interests particularly in
countries where economic resources are not diséibequitabl§’.According to the
proponents of liberalism, the policy makers are metessarily rational in their actions
due various idiosyncratic, systemic, societal antitipal level variables. They cannot
therefore monopolize national securitization ofiess

This theory accepts that approaches to the protecf individuals needs to be
expanded to include the role of non state actorsrbadening this concept, liberalists
look at the emerging concept of human security twiias the protection of individual
rights at the centre. They pose three fundamenastepns, thus: what security? Whose

security? And security for what? They contend thatkey in understanding protection

“2Richard Ashley, Arnold Wolfers and Leonard Beatna proponents of the liberalist theory to security
3 Joseph Nye and L.B Krause, Studying Security ici@®&ciences, Slovekian and third world experience
UNCTAD,( 1975).
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and security as concepts lies in the answer tethaesstions, which cannot be adequately
addressed without bringing in the aspect of huneznirgy.

To liberalists, human security entails the freedafrthe individual from fear, and
from danger thus safety of material possessiorinfp¢hat oneself, family and friends
are safe. Security and protection to liberalistthexefore the absence of threats on the
general well being of the individual at all leveMhether political, social, economic
cultural or in other spheres of life.

While the liberal theory takes a holistic apprgaitlundermines the role of the
state as the referent point in the security andeptmn of its citizens. The liberalists
ought to appreciate that national security is @i the realization of human security
because without having a properly functioning aeduse state, it is not possible to
realize human development and observance of huightsrwhich are key components
of human security. The so-called communities arividuals on which liberalists lay
emphasis exist within the state and therefore dap@dasolated from the state. Liberalists
ought not to ask for a shift from national security human security but a balance
between the two, for the two are the same sidescoin.

The study therefore looks at realism and libenalés theories and how their key
tenets affect the protection of IDPS and varioyzr@gches used by regional organization
specifically African Union but with more focus ohet former. Other sub theories like

neofuntionalism and the concept of regionalism redge been exploited by the study.

25



1.6 Hypothesis
H; AU’s approaches as a regional organization tormatedisplacement do not protect
IDPs.
Ho-AU’s approaches as regional organization is eiffecin the protection of IDPS and
its governance
H.-AU as a regional organization tries to protect $ifat is ineffective
1.7 Justification

While scholars have written about the AU and tbsflects in its member states
and the resulting internal displacement, focus lhesen largely on the conflict generally
and AU’s capacity in handling conflict. Little emrch has been done to look at the
efficacy of AU in protecting IDPS more so in thentext of governance. This research is
thus aimed at bridging this knowledge gap by imtgating various approaches AU as a
body has used towards this end.

From the literature review, there appears to bk &d clear policy in dealing with
IDP issue. Even where there is policy, implemeatastill remains problematic .At the
end , this research study has come up with pedlagcommendations on what legal and
policy interventions may be required to strengttt@ncapacity of regional organizations
more so AU in order to improve its capacity in gretection of IDPS.

Overall, this research therefore has both academdcpolicy value. It therefore
adds value to existing knowledge as it equally onps the value of life.
1.8 Research Methodology and Design

This study was undertaken using the quantitative gualitative methodologies.

Because regional approaches to IDP governancaasvaconcept which is just beginning
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to evolve with AU as a pioneer regional organizatithere are no standard operational
procedures, nor well defined qualitative researcéthodology for collection of a
comprehensive list of features of the modality owht is undertaken, and the analysis of
the approaches by other regional bodies nor intiemea best practices, a generalized
guantitative methods were employed. The quantgativethodology was undertaken
using generalized quantitative techniques.

The researcher used both descriptive and explyratady methodologies. The
exploratory research was utilized to provide thsib&acts on regionalism and regional
approaches. This design was chosen to enable tity $ake an open and flexible
platform for diverse perspectives in the informatmpllected since regional approaches
to IDP governance is still evolving. The descriptresearch was used to examine the
current positions, and this consequently providedngjtative information that the study
has summarized through statistical analyses arssifiled based on different certain and
specific thematic areas.

1.8.1 Sampling Design

The study employed the non-probability samplingthod of purposive or
judgmental sampling because the sample selectianb&ged on the study’s research
objective. The researcher undertook a snowball Bagprocess, which according to
Goodma#fis non-probability sampling technique where exigtstudy subjects recruit
future subjects from among their acquaintances. sthey identified players in the field

of IDP governance, victims of displacement and othelicy makers who in turn

44Goodman, Leo A, ‘'The Annals of Mathematics staisstiournal of Mathematics, vol. 32, ng.11961,
pp. 148-170.
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introduced the researcher to their acquaintancgsrviews were conducted using the
face to face method and also through telephons. call
1.8.2 Data Collection Tools and Instruments

The researcher undertook a desk review of docuatiens on the Regional
approaches to IDP governance from established achdegal and policy instruments,
working papers and presentations with general @mesron regional approaches and
specific coverage on AU and the Kenyan case. Questires were also administered
orally. Key informant interviews through face to face iatgions, telephone calls were
thus conducted. Most of the interviews were conellicdn a not-for-attribution basis to
avoid negative repercussions on informants andties mentioned actually consented to
the same. The researcher also, the undertook foup discussions with groups through
direct face to face and third party.

1.8.3 Data Analysis and Interpretation

In this study, the data analysis was done usirth boalitative and quantitative
approaches. The data was analysed using themativoch@f analysis, ensuring the
themes and indicators are causally related.

The themes were drawn from kespects inthis area of study of regional
approaches. Arising from the interviews, congruesgponses related to the same
thematic area were grouped and summarized to teflee understanding, grasp,
appreciation and critique of AU and its regiongbgaches.

In summary, analysis has been undertaken by useawhtives as qualitative
techniques. Data analysis has also been done tpiamtiy. Mixed methods have

therefore been used so that emotions are captireel the issue of IDPs is an emotional
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one. Quantitative techniques have been used toureapftital statistics to show the
magnitude of the problem.
1.8.4 Scope and Limitations of the Study

The study has been carried out within a limitedetispan and with limited
resources. These constraints may therefore havacimgn the quality of the findings
with regard to the level of accuracy. Since theemwviews to informants were also
structured and the sample size was obtained thraoghprobability sampling, this may
equally lower the level of accuracy. Further, widdi of internal displacement are also
emotional and some of their responses may have indlelenced by these emotions.
Further, Government officials and employees ofrineaved agencies may also not have
been very open due obligations on confidentialitg aecrecy of their work. Overall the
study still captures to scientifically accepteddisy the key tenets of the subject matter at
hand
1.9 Chapter Summary

The study is divided into five chapters. Chaptee covers introduction, problem
statement, Statement of the research problem ol@eabf the study, research questions,
hypothesis, justifications and a summary of literatreview, the research methodology,
data collection and data presentation.

Chapter two covers theoretical and conceptual dkaonk which centres on the
main theories and concepts which have guided tbeareh and for this purpose realism,
liberalism and neo-functionalism as theories hagenbused to elaborate on the concept

of regionalism and regional approaches in IDP gosece.
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Chapter three covers the African Union’s approadbhdDP governance in Kenya
including the legal and policy framework on IDPBhe chapter also covers the
national, regional and international approachesfeamdeworks dealing with the issue
and what provision there are to protect IDPs.dtélfore duels on the case study which is
AU and Kenya.

Chapter four is on critical analysis of AU’s regad approaches. As such it covers
research design, sampling design and procedurda, adlection instruments, data
collection, data analysis and presentation of figdi from interviews conducted and
guestionnaires administered.

Chapter five covers summary of major findings,dosion based on the research
objectives and hypothesis and recommendationseoktiidy both at the academic and

policy levels including recommendation on areaddiother research
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CHAPTER TWO
Conceptualization of Regionalism and Regional Appraches to IDP Governance
2.1 Introduction

In this chapter, the study looks at the originrefionalism as a concept, its
development overtime, and how AU as a regional megdion came into being and its
development overtime. As such, the research deley deeply into AU’'s legal
instruments albeit with a bias to the protectionlDP’s. The study traces how IDP
governance became a regional governance issue Woam the meaning of regional
approaches to IDP governance.

Today, the influence of regional organizations banfelt in every corner of the
world. Fascinating institutional developments h#aleen place in recent years that have
given new momentum to regional integration projeatsh a visible impact on the lives
of millions of people. Landmark instances of regibrengagement by regional
organizations and affiliated sub regional orgamiret included military intervention
have been witnessed. Such were the cases for Aldradirectly or indirectly in Sierra
Leone, Burundi, Somali, and Democratic Republi€ohgo among others.

According to Hurrell, regional approaches refetliose measures, mechanisms,
programmes put in place by regional bodies to hanlématic issues affecting their
member state’. He however appreciates that this is still a devielp area which must
be looked at from the standpoint of why regionajamizations are formed and why
regionalism takes place. He notes that even Soash Asia with more than 50 regional

organizations already in existence, developmeits these confront observers with a

> Hurrell, A. 1995. Explaining the Resurgence of iRaglism in World Politics. Review of International
Studies, 21(4), 331-358.
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new set of questions. For example, how can the ggnee of regional organizations be
explained? How can their institutions be studied®wHcan we account for member
states’ behavior? And what is their impact on thedstic level?

In this research and moreso this chapter, we fibreréook at a number of issues,
which seek to address these and other related iopesiWe take the approach that
regional organizations are an outcome of regiomaliwhich we understand as forms of
regional institution building, ranging from intetianal cooperation to highly legalized
integration. We take the view that AU is not unicared its existence and approaches
employed in IDP governance must be looked at fioese perimeters.

To help structure this research, in this chapterpropose four guiding questions,
which provide a coherent and comprehensive framleVimr the conceptualization of
regionalism. In this, we attempt to cover multigimensions of regionalism.

According to (Cai , Dieter 20, Pevehouse , Ribélaffmann and van der Vleuten
and Thomas , a number of scholarly contributionstie new Regionalism debate
published in recent years, tend to provide detadmdlyses of specific aspects of
regionalism or a single regional organization

Similarly, this research focuses on AU but alsotasts it with multiple regional
organizations in a comparative perspective. Aceydo Cai et al, in the absence of a
general theory on the development and effects@bnal organizations, there is need to
combine numerous theoretical and analytical appresdo the study of regionalism in

one overarching research framework. In this apgrohe departs from Warleigh-Lack

“®Hurrell, A. 1995. Explaining the Resurgence of iRaglism in World Politics. Review of International
Studies, 21(4), 331-358.

47 Cai, K. 2010. The Politics of Economic Regionaligmplaining Regional Economic Integration in East
Asia. Basingstoke: Palgrave Macmillan.
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and colleagues who advocate for a bridging of Eeaopintegration studies and the New
Regionalism approaéh
2.2 Genesis and Growth of Regional Organizations

To better understand how to conceptualize regismalfirst, the study analyzes
the genesis and growth of regional organizatiortserwy how and why are they created,
and what can be said about their developmentakpaitthy do states choose to join or
remain outside a regional organization? These aestopns that have occupied the
literature on regionalism for a long time. In peutar, theories of European integration
have influenced conceptualization of the drivers refjional integration. Liberal
intergovernmentalism and neofunctionalism offefeségnt accounts of why states form,
join or leave regional organizations. For liberaitergovernmentalism, regional
integration can be traced back to member state$émnces, which are in turn shaped by
domestic actors.

Following the logic of liberal International relans theory, states are seen as
transmission belts for societal interests and hesprimary unit of analysis. Regional
integration can then be understood as the resllafaining processes between member
state8” . Neofunctionalism, in contrast, puts emphasishenconcept of spillovers, elites,
and supra-national actors (Haas 1958, 1961, Limgli®63%°. For neofunctionalists,
regional integration is driven by functional spileos in the context of interdependence,

cooperation in one field induces pressure to iatigin another, for example, as a result

“8 Warleigh-Lack, A. and Rosamond, B. Across the Bud®s—New Regionalism Frontier: Invitation to a
Dialogue. Journal of Common Market Studies, (2010)
9 Moravcsik, A. 1991. Taking Preferences Serioully:iberal Theory of International politics.
International Organization, 51(4), 513-553.
*¥ Haas, E. B.The Uniting of Europe: Political, Shciand Economic Forces, 1950-1957. Stanford:
Stanford University Press.(1958)
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of unintended consequences. Political spilloverthenother hand, occurs when domestic
elites shift their attention to the level above tegion state, prompted by increasing
transnational exchange or the belief that problesasnot be solved domestically.
Additionally, supra-national actors are importaot hieofunctionalism as they become
agents of integration.

2.3 Regionalism Theories

This study of regionalism centres on realism abdralism as the main theories.
Explaining internal displacement and approached bgeaegional organizations more so
in the protection of Internally Displaced Persdmsréfore leans largely on these theories
in this study. The study therefore also looks atisen and those with contrasting views
to realism more so on the centrality of the statihe approaches used.

As noted earlier in this study, Scholars like Haviergenthau, E.H Carr and
George Kennan lead a group of scholars who lodkeatssue of protection of Internally
Displaced Persons (IDPs) and approaches used fremetlist lens. This realist lens is
state centric in nature. To these scholars, thégtion of citizens and thus IDPs and
whichever approaches used is the work of the atadeother actors have no role. For this
scholars security is looked at as the ability of #tate to defend itself from external
attack and citizens are purely subjects of theestditose security is as secure as the state
from external aggression.

At the individual level, realists see man as sklfand constantly fighting for
survival. Survival is therefore about the fittestthe weak get eliminated by the ensuing
competition which more often leads to conflict.the Kenyan case, the incompatibility

of goals more so on political power, land, inedulgadistribution of resources can
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therefore be cited as part of what caused the icgrgubsequent displacement, death and
destruction of property during the 2007/2008 ptestteon violence.

Realists look at the world as a place full of cetitpon and the search for military
superiority. Stronger states therefore come oratweak ones go to the bottom in terms
of world hierarchy of nation¥The realist scholars assume that the state isrtheigel
actor in war and politics in general. To these &ispthe state is a unitary actor and once
a decision has been made go to war or not, the ata$ and speaks with one voice. There
is therefore no other international or sub natiagralups or actors who can overturn or
subvert the interest of the state.

Realists also argue that the state need to pritgetitagainst enemies from within
and from without. The question of individual righdad protection is thus peripheral.
*2Nicolo Mahiavelli in his book the Prince advanchs position that those leading the
state, otherwise according to him the prince iy onindful of his own security and that
of the state and hence should use defensive asawalffensive tactics as the situation
may demand. While Machiavelli lays emphasis on ldagler and the state as the key
referent objects of security, our study shows thathuman being should be the referent
point of security and that the state should exigbrbtect the security of its citizens and
their well being in various areas hence human #gcas a concept is very central in this
study. Our study also looks as sub regional orggioz more so AU as an organization
formed by member states to pursue their interé&tgjionalism thus ought to shift its

referent object from states to persons.

*1 Hans Morgenthau is the author of the book, psliimong nations, the struggle for Power and Peace,
Newyork,(1948), pages 4-15

2 Nicolo Machiavelli is a proponent of classicalligm and looks at security through the realist léhs
has published two books, The Prince and The Disesumwhich lay emphasis on the state as the central
focus of security.
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At the state level, states care about their owtional interests and may not want
to involve in matters which puts them at loggertseaath fellow states including IDP
protection. Further, states approach the issuesaifirgy not from the point of Human
Security but from the traditional power maximizatiand military perspective. With
regard to our research, AU members could be guigetthis theory thus health, security,
political security, personal security, environméntsecurity, education security,
community security and physical security of indivads be they IDPs or not is secondary.
This explains lack of enthusiasm by AU in its agmtoes to protecting IDPs.

This theory is criticized by liberalist scholari&el **Robert Dahl for laying
emphasis on the state as if it is the only actanatters of security and protection of the
rights of individuals yet there are other actois Ithe individuals, non-governmental
organizations, sub-regional organizations and comtes which play a very central role
in the protection of individuals. This theory alsweremphasizes military threats to
security yet there are other threats to seculkty ilnternal displacement, poverty, disease,
political instability, economic instability and emnmental degradation among many
others.

Realist scholars also make the dangerous assumiiiad the state is the only
legitimate custodian of people’s interests and evhih the real sense, this is not
necessarily true since in certain instances thte stself has been a threat to the same
security and interest. Internally displaced personsAfrica for instance have been
victims of state brutality and indifference A stétat marginalizes its people or does not

encourage equitable distribution of valuable resesiis indeed a threat to the security of

3 Robert Dahl is a liberal theorist and a profesgqolitical science at Yale and has written onanged
approach to security since 1962.
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its citizens. According to Burzan, the focus ofgé@yg should be individual person who
deserves security from the state and all otherepa§

Policy makers are also not necessarily rationdeitision making and therefore to
insist that the decisions they make are rational @m behalf of the state. Sometimes
policy makers make irrational decisions. Other 8mthe decisions so made are in
personal interest and not state interest.

In the recent years, theoretical assumptions @ncdbncept of Human rights
protection and human security, particularly theliseachool have become increasingly
challenged This is because of transformation brbagbut by the post Cold War era and
globalization in international relations. Proporgenf this theory like Richard Ashley,
Arnold Wolfers and Leonard Beatdiault the overemphasis on the state as far as
protection of individuals are is concerned arguimgt it is also a matter of communities,
institutions and even individuals.

Another theory explaining regionalism is LiberalisAccording to liberalists, the
state is not necessarily the custodian of peopiéésests. In Africa for instance, the state
is a threat to people’s interests particularly oitries where economic resources are not
distributed equitabRy.

According to the proponents of liberalism, theippimakers are not necessarily
rational in their actions due various idiosyncraggstemic, societal and political level

variables. They cannot therefore monopolize natiseeuritization of issues.

>4 Barry, Buzan, People States and Fear, an Agemdatéonational Security Studies in the Post Cold
War 2ed Pearson Education Limited, 1991.

5 Richard Ashley, Arnold Wolfers and Leonard Beatoa proponents of the liberalist theory to security

% Joseph Nye and L.B Krause, Studying Security ici@&ciences, Slovekian and third world experience
UNCTAD,( 1975).
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This theory accepts that approaches to the protecf individuals needs to be
expanded to include the role of non state actorsrbadening this concept, liberalists
look at the emerging concept of human security twiias the protection of individual
rights at the centre. They pose three fundamenastepns, thus: what security? Whose
security? And security for what? They contend thatkey in understanding protection
and security as concepts lies in the answer tethaesstions, which cannot be adequately
addressed without bringing in the aspect of hunegarity. To liberalists, human security
entails the freedom of the individual from fearddrom danger thus safety of material
possession, feeling that oneself, family and freeade safe. Security and protection to
liberalists is therefore the absence of threatthergeneral well being of the individual at
all levels whether political, social, economic audtl or in other spheres of life.

While the liberal theory takes a holistic apprgaitlundermines the role of the
state as the referent point in the security anteptimn of its citizens IDPs included. The
liberalists ought to appreciate that national ség@and conflict resolution are crucial in
the realization of human security of IDPs becaugkaut having a properly functioning
and secure state, it is not possible to realize amumevelopment and observance of
human rights, which are key components of humarurggcand therefore IDP
governance. The so-called communities and indivgdaa which liberalists lay emphasis
exist within the state and therefore cannot beatsdl from the state. Liberalists ought not
to ask for a shift from national security to hunsaturity in totality but a balance of the

same knowing well that states have national intsres

38



2.4 Regionalism as an Alien Concept to AU

Niemanni’ argues most theories explaining the road to rediem, although
developed in the European context, can inspire #ftady of regionalism in
general.Mattfi® argues that to account for the importance of fonal pressures as well
as governments decision-making, it is useful tdimgsiish between demand and supply
factors driving regionalism. The demand side foBothie logic of economic gains, by
assuming that economic integration is likely to uieg increasingly sophisticated
safeguards, namely integrated governance. Howed@amand is necessary, but not
sufficient for integration. On the supply side, Miaturther argues that actors need to
establish commitment institutions to minimize viadas of cooperation rules, and that
success depends on the existence of a paymastatrycawilling and able to bear
distributional costs .Our research is therefore hotited to theories of regional
integration. Especially when we seek to understaing third states decide (not) to join a
regional organization, it is informative to considarguments from other parts of
International Relations theory. Could this explsiarocco’s non membership of AU?

According to Mattli, it could. Classic explanat®here are neorealism which has
its focus on security concerns that could stimuftagonal cooperation or conflict and
neoliberal institutionalism, which highlights theportance of economic interdependence
according Schimmelfennig and Sedelméf@his may explain why AU’s agenda of

Panafricanism largely remain a boardroom issueicAfrealized that it is better off

57 Niemann, A. 1998. The PHARE Programme and the QurafeSpillover: Neofunctionalism in the
Making. Journal of European Public Policy, 5(3)84246.

58 Mattli, W. 1999. The Logic of Regional Integratideurope and Beyond. Cambridge: Cambridge
University Press.

%9 Schimmelfennig, F. and Sedelmeier, U. 2002. TheayiEU Enlargement: Research Focus,
Hypotheses, and the State of Research. JournalropBan Public Policy, 9(4), 500-528.
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handling the IDP issue from a continental poinvigiv thus the guiding principles and
the Convention.

To account for the enlargement of ROs, thererange of rationalist arguments
regarding the costs and benefits of accession RDalnstitutional Design. A second
central point of this road is the institutional gsof regional organizations. Given the
striking similarities but also differences that daeobserved between organizations, it is
immensely useful to explore different ways of cleégazing and accounting for them.
Contributions in this model use three main conceptd explanatory approaches: the
Rational Design of International Institutions (RPlthe legalization concept, and the
diffusion concept aiming at a more process-orier@ecbunt for the institutional design
of international organizations.

Originally developed by Koremenos, Snidal, andsbig®, the RDII can be
employed to categorize and map international omgditins while at the same time
pointing out factors capable of explaining diffetea and similarities. Rooted in rational-
choice theory, the trio identifies five dimensiore international institutions:
membership, scope, centralization, control, andilfiety. The independent variables
accounting for the specific institutional designe adistribution and enforcement
problems, the number and asymmetries of actors,uacdrtainties about behavior, the
state of the world, and other actors’ preferendesharya and Johnst8h however
criticize this classification. To them, other thaut emphasis on the rational-choice bias

of RDII, emphasis ought to be put on the role afnmdand legitimacy. Also, they aver

60 Koremenos, B., Lipson, C. and Snidal, D. 2001. Rsational Design of International Institutions.
International Organization, 55(4), 761—-799.

61 Acharya, A. and Johnston, A. |. 2007. Comparing iRag Institutions: An introduction, in Crafting
Cooperation: Regional International Institutionsdamparative Perspective, edited by A. Acharya and
A. I. Johnston. Cambridge: Cambridge UniversitysBrd—31.
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that there are other independent variables potbnitiathe position to explain the nature
of cooperation. This position is also advanced yfiBld®* who is also another critique
of RDII.
2.5 Concepts, Issues, Approaches and Cases in iRaglism

Abbott, Keohane, Moravcsik, Slaughter, and Sniiile added the concept of
legalization to the study of international orgatizas™. Legalization, as the name
indicates, focuses primarily on the analysis ofaleglocuments creating formal
institutions and giving them obligations. It theyebllows for a more differentiated
comparison of specific types of policy fields or witernational organizations. The
legalization concept measures three distinct chanatics of international and regional
organizations: precision meaning that rules unaoudugly define the conduct they
require, authorize, or proscribe; obligation ddsesithe extent to which actors are legally
bound by arrangements; and delegation addresseetjiiee of authority of independent
third parties “to implement, interpret, and apphe trules; to resolve disputes; and
(possibly) to make further rules®This explains why the AU has the Constitutive
charter, the convention among other legal and poflocuments to handle various
thematic issues including IDP governance.

According to Abboff and his ideological colleagues, mapping differsnaad
similarities is, however, only the first step ofafysis. In a second step, the specific forms
of institutional designs need to be explained. aliph the three approaches and general

IR as well as regional integration theory providelanatory factors, the concept of

62 Duffield, J. S. 2003. The Limits of “Rational Desi§ International Organization, 57(2), 411-430.

63 Abbott, K. W., Keohane, R. O., Moravcsik, A., Slatey, A.-M. and Snidal, D. 2000. The Concept of
Legalization. International Organization, 54(3)14@19.

*bid

% |bid
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diffusion is a fruitful framework that specificalgddresses institutional design according
to Levi-Faur ®® who introduces the concept of diffusion to thisbate. He defines
diffusion as a process in which “the adoption midvation by member(s) of a social
system is communicated through certain channelaadtime and triggers mechanisms
that increase the probability of its adoption blysstmembers who have not yet adopted it
According Campbell , Di Maggio and Powell andnide et al, Jepperson and
Meyer, sociological institutionalism has developddee analytical mechanisms to
describe processes of institutional diffusion: tlgi international coercion, emulation or
mimicry®’ of member States’ behavior in ROs. Third, it istiido examine how member
states act within regional organizations and whatans their behavior. More precisely,
this research question focuses on factors thatrdete the level of commitment to, and
compliance with regional initiatives. Compliancetis regard means that member states
follow the rules set at the regional level, for exde, by implementing decisions on time.
For AU, this would be conceptualized to mean tktera to which the constitutive
charter, the guiding principles the convention atiter legal and policy documents are
being followed. Commitment goes beyond these duirelcating a preference to deal
with problems at the regional level. Thus, the @ptcof commitment is linked to
voluntary decisions, whereas compliance is detezthity member states’ capabilities or
willingness. We thus in our later chapters inteategwhether AU member states are

committed to IDP protection and governance.

66 Levi-Faur, D. 2005. The Global Diffusion of Regulgt Capitalism. Annals of the American Academy
of Political and Social Science, 598, 12-32.
67 Campbell, J. L. 2004. Institutional Change and @lization. Princeton: Princeton University Press.
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According F Goldstein et al, the level of regionammitment can be influenced
by the structure of the domestic political systéon,example, the regime type. Although
there exists an extensive body of literature on amacy in Africa, Asia, and Latin
America, relatively little research has been comeldioon the effects that regime types
might have on the international level, in particukharacteristics of national politit¥n
this research, we look at whether level of demaation has any influence on AU’s
effectiveness in IDP governance.

With regard to compliance, the question as to wtates sign agreements and
make commitments that they do not fulfill is a sdbjof debate. One approach focuses
primarily on enforcement: from this perspective phiance is best achieved by means of
monitoring and sanctions, because defection is ssea result of states’ cost-benefit
calculations. On the other hand, there is the memalgapproach which puts more
emphasis on domestic aspects: capabilities rakiz@r ¢hoices have to be considered to
explain the degree of compliance according to Simamd Tallberg?

Thus, both compliance and commitment at the redi@vel are connected to the
domestic polity dimension. This is not to say, heeare that those structural factors
completely determine member states’ behavior. Ggbbrfields of IR studies should also
be considered. On the one hand, from a neoreadistppctive, security interests and
power politics are expected to be strong factorapsiy member states’ decisions.

Especially in the area of regional security poBgisuch as military interventions, these

68 Goldstein, J. O., Kahler, M., Keohane, R. O. arali§hter, A.-M. 2001. Response to Finnemore and
Toope. International Organization, 55(3), 759-760.

69 Tallberg, J. 2002. Paths to Compliance: Enforcemdanagement, and the European Union.
International Organization, 56(3), 609—-664.
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arguments do yield a great d@abf explanatory power. The constructivist strandRf
literature, on the other hand, emphasizes the gbleegional identities and norms, in
effect widening the analytical focus beyond the dstic level according to Choi and
Caporaso , Van der Vleuten and Ribeiro Hoffm&hn
2.6 Effects of Regionalism on Member States

Being a member of a regional organization carolelgations on member states
AU member states can therefore not escape this.résearch study considers the effect
of ROs on their member states; how this can baesduat the regional organizations and
domestic levels? Although the effects of intermagiloand regional processes at the
domestic level had already been conceptualizeddit04, Gourevitch sa¥fs it is only
recently that the second relevant literature has la@plied to regional organizations and
their relationship to member states. This necdgsgioses questions about the
independent actor quality of international orgahares. According to him not every RO
has a high form of centralization or delegatidin fact, most ROs remain firmly in the
hands of their member states. One of the cruciabtipns therefore is whether AU is a
hostage of the member states taking into accoerfiaitt that the states remain sovereign.

Featherstone and Radaelli, Olsen, Vink and Grazfanargue that a regional
organization on the domestic level are the conceptzeloped in the so-called new

institutionalism debate .This position is shared Bgrzel and Risse. Again, rational

0 Supra note 38

n Choi, Y. J. and Caporaso, J. A. 2002. Comparategidhal Integration, in Handbook of International
Relations, edited by W. Carlsnaes, T. Risse and Bihmons. London: Sage, 480—499.

2 Gourevitch, P. 1978. The Second Image ReversedIntemational Sources of

s :%c_)(;nestic Politics. International Organization, 32@81-912.

i

4 Featherstone, K. and Radaelli, C. M. (eds). 2003 Politics of Europeanization.Oxford: Oxford

University Press.
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choice approaches compete with sociological-bapgdoaches for explanatory power.
The rational choice strand of new institutionali@rconcerned with the ways in which
changes in the political opportunity structure léaé domestic redistribution of povier
In contrast, sociological institutionalism holdsithe process of regional integration can
involve cognitive changes, through the proliferatad regional norms, values, and ideas.
The approach taken by AU according to these authergfore is a proliferation of these
aspects. Sociological institutionalism looks at phessibility that regional norms and
collective understandings exert adaptation pressamel impact on the behavior of
political actors according to March and Ol&en

Building on the above, the study’s analysis irs ttesearch offers explanations for
the complex processes of regionalism, regional eaagres to IDP governance and seeks
to point out possibilities for further researchaéthg the individual case study of AU and
Kenya in the broader context of our thematic frameallows for an original view not
only on the theories themselves, but also on tbkeajistate of regionalism.
2.7 AU’s Road to Regional Approaches

AU and its member states have committed themsédvesveral legal and policy
instruments which impose obligations and respolisibon them with regard to
approaches towards protecting IDPs.The 1948 Uravddgclaration of Human Rights,
the 1948 Convention on the Prevention and Punishwiethe Crime of Genocide, the
1949 Four Geneva Conventions and the 1977 Additiétratocols to the Geneva

Conventions, the 1951 United Nations ConventioraiRaj to the Status of Refugees and

& Borzel, T. A. 2012. Comparative Regionalism: Eumpédntegration and Beyond,in Handbook on
International Relations, edited by W. CarlsnaeRifse andB. A. Simmons. London: Sage.

e March, J. and Olsen, J. P. 1989. Institutions: Ohganizational Basis of Politics. New York: Free
Press.
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the 1967 Protocol Relating to the Status of Refagdbe 1969 OAU Convention

Governing the Specific Aspects of Refugee Problenifrica, the 1979 Convention on

the Elimination of All Forms of Discrimination Agast Women, the 1981 African

Charter on Human and Peoples’ Rights and the 200®¢dl to the African Charter on

Human and Peoples’ Rights on the Rights of Womefiita, the 1990 African Charter

on the Rights and Welfare of the Child, the 1994li8dAbaba Document on Refugees
and Forced Population Displacement in Africa arechsinstruments in beside other
relevant United Nations and African Union humanhtgyinstruments, and relevant
Security Council Resolutior$.

Member States of the African Union have adoptemhatratic practices to adhere
to the principles of non-discrimination, equalitydaequal protection of the law under the
1981 African Charter on Human and Peoples ‘Rigiswell as under other regional and
international human rights law instruments. IDP® eovered under these instruments
thus failure by AU or member states would congittviolation of their rights.

Internally Displaced Persons also have inhereghtsi as provided for and
protected in international human rights and hunaaiait law and as set out in the 1998
United Nations Guiding Principles on Internal Dapment, which are recognized as an
important international framework for the proteatiof internally displaced persons.AU

state parties gave their commitment to this prilesigven though they were not binding

" The 1948 Universal Declaration of Human Rightse t948 Convention on the Prevention and
Punishment of the Crime of Genocide, the 1949 Feaneva Conventions and the 1977 Additional
Protocols to the Geneva Conventions, the 1951 WnNations Convention Relating to the Status of
Refugees and the 1967 Protocol Relating to thaiStaft Refugees, the 1969 OAU Convention Governing
the Specific Aspects of Refugee Problems in Afrtba, 1979 Convention on the Elimination of All Fam

of Discrimination Against Women, the 1981 Africahatter on Human and Peoples’ Rights and the 2003
Protocol to the African Charter on Human and Pedgtéghts on the Rights of Women in Africa, the 099
African Charter on the Rights and Welfare of theéldChhe 1994 Addis Ababa Document on Refugees and
Forced Population Displacement in Africa.
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thus a very serious step towards the regional @gpes. In this case, they gave their
commitment to their primary responsibility and coriment to respect, protect and

fulfill the rights to which internally displaced ®ns are entitled, without discrimination
of any kind.

In consolidating its approaches, AU renewed isweotment to cooperate with
other international Organizations and agenciediwithe framework of the United
Nations inter-agency collaborative approach tormdlly displaced persons, especially
the protection expertise of the Office of the Uditdations High Commissioner for
Refugees (UNHCR) and the invitation extended tbyitthe Executive Council of the
African Union in Decision EX/CL.413 (XIII) of Jul2008 at Sharm El Sheikh, Egypt, to
continue and reinforce its role in the protectidrand assistance to internally displaced
persons, within the United Nations, coordinationchaism. The AU also appreciated
the mandate of the International Committee of tkd Rross to protect and assist persons
affected by armed conflict and other situationssziofence, as well as the work of civil
society organizations, in conformity with the laefsthe country in which they exercise
such roles and mandat®s.

While debating to establish a legally binding fastent in Kampala in 2012, the
state parties to AU constitutive Act noted with cem the lack of a binding African and
international legal and institutional framework cifieally, for the prevention of internal
displacement and the protection of and assistancenternally displaced persons
reaffirmedthe historical commitment of the AU Member Stateshe protection of and
assistance to refugees and displaced persons ramdrticular, the implementation of

Executive Council Decisions EX.CL/Dec.129 (V) and.EL/127 (V) of July 2004 in

8 Executive Council of the African Union DecisioiXfEL.413 (XII1) of July 2008 at Sharm El Sheikh.
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Addis Ababa, to the effect that that the specifeeas of internally displaced persons
(IDPs) such as protection and assistance shouldddeessed through a separate legal
instrument, and to collaborate with relevant coapeg partners and other stakeholders
to ensure that internally displaced persons arevig/gd with an appropriate legal
framework to ensure their adequate protection asistance as well as with durable
solutions, respectively and that there wa®d to have a Convention for the Protection
and Assistance of Internally Displaced Perddmehich the body has since established
and continues to be ratified by AU member statdscan therefore be seen that AU’s
regional approaches to IDP governance have dewtloper time and have a long history
founded on international and regional legal andcgahstruments.
2.8 Internal Displacement as a Regional Governandssue, AU and the 2007/2008
Post Election Scenario in Kenya

Displacement severely affects the physical, secmaomic and legal safety of
people and should be systematically regarded asdacator of potential vulnerability.
Secondly is the fact that such movement takes plattén national borders.

Unlike refugees, who have been deprived of theéeptmn of their state of origin,
IDPs remain legally under the protection of natloaathorities of their country of
habitual residence. IDPs should therefore enjoy same rights as the rest of the
population. The international Guiding Principles dmternal Displacement remind
national authorities and other relevant actorshefrtresponsibility to ensure that IDPs’
rights are respected and fulfilled, despite the netdbility generated by their

displacement.

9 AU Executive Council Decisions EX.CL/Dec.129 (MdaEX.CL/127 (V) of July 2004
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Regional bodies and international bodies haveenatmpts to ensure that IDPs
are protected. In so doing, internationally, gugdprinciples on the protection of IDPs
while in certain regional bodies, conventions h&een passed. The AU which is a
subject of this study is one such regional orgdiumathat has one such convention.
Nationally, countries have also come up with pebcand legislation to address the same
yet very little has been achieved. This makes thé&eption of IDPs a governance issue at
national, regional and International levels.

2.9 Conclusion

In this chapter, our research has ably shown wbynties form regional
organizations and the road to realizing the santee $tudy has also defined what
regional approaches bare and their evolution owee.t We have also shown the
background to internal displacement including glpbegional and national standpoints.
We have seen that though originally alien, AU hadbraced regionalism and regional
approaches in various thematic areas. The variegal land policy approaches by AU
have also been traced to old regional and intenaticommitments codified by various
legal and policy instruments and how the same it AU’s regional approaches. In the
next chapter, the study looks at the case studyaAdlthe approaches in Kenya's case of
internal displacement. The study also looks atléigal and policy framework available

for AU with regard to IDP governance and the aggtian in the Kenyan case.
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CHAPTER THREE
African Union Approaches to Internally Displaced Pesons Governance in Kenya
3.1 Introduction

In this chapter, our research focuses on the sasdy which is the AU’s
interventions in Kenya, legal and policy frameworkkevant to the Governance of IDPs
at the national levels, continental and internaidevels and how the same were applied
or not applied. As such, the research looks atdisplacement in Kenya, Conflict
Prevention, Management and Resolution capacitiethenregion, Kenyan legislation
relevant to IDPs, the AU intervention, the AU contren on the same and whether the
same has been effective in the protection of IDPsonflict situations. A big focus has
been given to the massive displacement which tda&epafter 2007-2008 has and has
been taken as the turning point in IDP governandhe country and regionally.

Internal displacement in Kenya has been descrased historical problem which
has been exacerbated by the lack of a comprehelegjaé and policy framework to, at
the least recognize who an IDP is and where redipititiss of protecting them If&. As a
result, the Kenyan Government has in most instaregsonded to the problem in an ad
hoc and needs-based manner as opposed to a raged-lone that is premised on
internationally accepted human rights stand&tds.

Following the devastating impact of the 2007/08tgelection violence in which
over 1,300 persons were killed and over 600,00@rstinternally displaced, the Kenya

Government, through the Ministry of State for Spedrogrammes (MoSSP) and in

8 Face to face interview with a programme officeKanya Human Rights Commission conducted 6n 8
December 2013 in Nairobi Kenya..

8. Chaloka Beyani, UN Special Rapporteur on the HuRihts of IDPs, behind the scenes, lessons learnt
from developing national policy framework on intaklisplacement in Kenythe Refugee Consortium
of Kenya and the Danish Refugee Council (Great tdEwil Society Project Report, ppl, 2009.
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collaboration with humanitarian and non-state agtembarked on the development of an
IDP Policy. This policy was intended to help thev@&mment better prevent instances of
internal displacement, to provide enhanced praiect@and assistance to internally
displaced persons (IDPs) and to promote the acimemeof durable solutions for IDPs.
This initiative later transformed into the develaggamh of legislation on internal
displacement (IDP Bill, 2012) now an Act of Parliemf?.

According to Beyafff, the Kenyan experience is a commendable one,anith
has benefited to a great extent from the immengpat and collaboration from the
Government. That is not to say that it has not itedhair share of challenges nor that it
has not been without good fortunes. The proced8el@mni is an important one which
could inform future advocacy strategies on poliegwelopment and is also a means of
reflection for those who have been involved in pihecess. The study commissioned by
the Refugee Consortium of Kenya and the Danish dg&efuCouncil (Great Lakes Civil
Society Project) sheds light, as signatories to Afiecan Union Convention on the
Protection and Assistance to Internally Displacedséns (Kampala Convention) seek to
domesticate this Convention to which the statubesyrument in Kenya is a vital to81.

3.2 History of the African Union as a Regional Qganization

This study focuses on the approaches used by Alihtervene in internal
displacement in Kenya. It is therefore crucial itstfunderstand AU as an organization.
The African Union is a geo-political entity almastvering the entirety of the African

continent, with Morocco being the exception. Itgyimis are the Union of African States,

8 Telephone interview with a member of the Secratagsponsible for drafting IDP policy in Kenya
conducted in Nairobi Kenya on i ®ctober 2013.
83 i
Ibid
8 The African Union Convention on the Protection dssistance to Internally Displaced Persons
(Kampala Convention)
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an early confederation that was established by KevBikrumah in the 1960s, as well as
subsequent attempts to unite Africa, including@rganisation of African Unity (OAU),
which was established on May 25, 1963, and thecafriEconomic Community in 1981.

A lecturer and a policy consultant argued that@#eJ in particular did little to
protect the rights and liberties of African citizefiom their own political leaders, often
dubbing it the Dictators' CIB The idea of creating the AU was revived in thel-mi
1990s under the leadership of Libyan head of statammar al-Gaddafi: the heads of
state and government of the OAU issued the Sirteldbetio® (named after Sirte, in
Libya) on September 9, 1999 calling for the essdiniient of an African Union. The
Declaration was followed by summits at Lomé in 2008en the Constitutive Act of the
African Union was adopted, and at Lusaka in 200iemthe plan for the implementation
of the African Union was adopted. During the sanexiqul, the initiative for the
establishment of the New Partnership for Africa'svElopment (NEPAD) was also
established’

The first attempts to create a politically unifisthte encompassing the whole of
the African continent were made by European colgroavers in the 19th century, intent
on harnessing the vast natural resources and hmgerda of manpower the continent had
to offer to their Empires. However, the strong hydetween European powers such as
Great Britain, Belgium, France, Italy, Germany, i@pand Portugal, meant the reality

soon dawned that no one nation was powerful entagiutdo all the others, and take

8 Face to Face interview with a lecturer and podinglyst at a leading University in Kenya Conduaiad
14" August 2013 in Nairobi.

% Sirte Declaration of September 1999

8 Face to face Interview with a former Nepad progrenofficer conducted on f0November 2013 in
Nairobi Kenya.
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complete control of the continéfiinstead, they carved the continent up between them
scrambling for control of as much territory as plles and attempting to prevent their
rivals from obtaining favourable regions. The Ewap powers essentially maintained
control of their territories as colonies until teecond half of the 20th century, when
changes in European policy and thinking, led teasing of control over their African
colonies, and the creation of independent nationssa the continent took place between
the 1950s and 1970s.

According to historians, regionalization under OAbd AU was also the Union
of African States which was a short lasting unidrttoee West African states, in the
1960s.These Were Mali, Ghana, and Guinea. Thisnunias Marxist politically, and
was led by such African revolutionaries as Kwameuxikah of Ghana and Sékou Touré
of Guinea, who was president of Guinea. On Nover@Bed 958, a Ghana-Guinea Union
was formed with a flag like that of Ghana but witéo black stars. In May 1959 it was
announced that the Union would be renamed Uniohfie¢an States with a flag like that
of Ghana with as many black stars as there wereb@aemin April 1961 Mali joined this
union, so the flag then had three stars. The Ufabrapart in 1962, when Guinea started
to reach out to the United States, against theanotpance of their Socialist partner, the
U.S.S.R.. Later OAU was established on May 25, 1@68as disbanded on July 9, 2002
by its last chairperson, South African PresideraichMbeki and replaced by the African

Union.

8 Face to face interview with a professor of Histatyhe University of Nairobi, a leading Univeysit
Kenya.
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3.3 Vital statistics on IDPs, the Situation in Keng and Globally and Impact of
Internal Displacement on Internally Displaced Persas

Internal displacement is a large global phenomendhe post Cold War period.
Whereas there is no universal definition of IDP& various definitions highlights two
major elements namely; the coercive or otherwiselumtary character of movement. It
mentions some of the most common causes of invatynhovements, such as armed
conflict, violence, human rights violations andaditers. These causes give no choice to
people but to leave their homes and deprive thenthef most essential protection
mechanisms, such as community networks, access\izas and livelihood&

According to an informant working with InternatedrOrganization for Migration
displacement severely affects the physical, socanemic and legal safety of people and
should be systematically regarded as an indicdt@otential vulnerability. Secondly is
the fact that such movement takes place withironatiborder?.

Unlike refugees, who have been deprived of theéeptmn of their state of origin,
IDPs remain legally under the protection of natloaathorities of their country of
habitual residence. IDPs should therefore enjoy same rights as the rest of the
population. The Guiding Principles on Internal Dég@ment remind national authorities
and other relevant actors of their responsibilityehsure that IDPs’ rights are respected

and fulfilled, despite the vulnerability generatsdtheir displacement.

8 Report of the Commission Investigating Post BtecViolence in Kenya (CIPEV) ,2008.

% Telephone interview with an employee of IOM woxkiNairobi Kenya who closely followed the Issue
of internal displacement in Kenya and collectecadat the institution conducted in Kenya or{"12
December 2013.
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The issue of IDPs is said to be controversial uthe debate over definitions,
and to the methodological and practical problemsonnting. The number of IDPS
around the world is estimated to have risen froéh rillion in 1982 to 14 million in
1986. At the end of 2001, there were estimatecet@ million IDPS worldwide, today,
the population of IDPs is estimated to be overyfontllion although this is likely to be a
controversial figure. The largest IDP populations found in Colombia, the DRC, lIraq,
Sudan and Turkey each with IDP populations of arex million. Colombia has over 2
(possibly 3) million IDPs according to the UNHCRuedto the war between the
government, the FARC, the AUC and other armed gg8tip

The Democratic Republic of Congo has almost 1.8iani IDPs due to the
Second Congo War, mostly in the eastern provinicag.has over 2.5 million IDPs due
to forced displacement during Saddam Hussein'snegand fighting between the Multi-
National Force and Iragi insurgent groups. Sud@ - 6 million IDPs due to decades
of civil war in the south and the Darfur conflict the west. Turkey has over a million
IDPs in its southeast provinces due to decade®mfict between the government and
PKK rebels. Kenya has 250,000 - 700,000 IDPs du&éoviolence that rocked the
country after the 2007 elections.

It has been estimated that between 70 and 80%l dDBs are women and
children. Internal displacement is thus a compleermenon that disproportionately
affects African countries. The problem of IDPs @sMever not unique to Africa neither is

it a new problem. It is just recently that IDPs édween recognized as needing special

! Data obtained from Refugee Consortium of Kenya Bagdish Refugee Council, Non Governmental
Organizations working in the fields of Refugee #D& governance December10, 2013

%2 Telephone Interview with A programme officer wariat The Federation of Women Lawyers in Kenya,
February 2014
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protection above and beyond other citizens of aguats reflected in the Guiding
Principles on Internal Displacemetits

Since IDPs have not crossed borders, they havassored source of protection
and assistance. The international refugee regimen®lex network of institutions, laws
and agreements set up after the Second World Waak,as its aim the protection of
persons forced to seek asylum on the territory for@gn state. The United Nation High
Commissioner for Refugees (UNHCR) and the

UN convention on refugees of 1951 sought to ptopsrsons outside their
country of origin. Excluded from this arrangementkeeping with traditional notions of
sovereignty, were those forced from their homes tbaained under the jurisdiction of
their own governments. It was expected that theweghments would provide for their
well-being and security. In fact, when governmdated to do so or deliberately subject
their displaced populations to starvation and o#imrses, the international community
basically stood by. As late as 1988, internati@rghnizations and NGOs watched while
a quarter of a million people died in the Sudanldck of food and emergency suppliés.

Civil wars have been major causes of internalldegment. They divide countries
along racial, ethnic, linguistic, or religious Isx@and do not resolve themselves easily or
neatly. When states are monopolized by or identifrath one ethnic group to the
exclusion or marginalization of others, displacedspns easily fall into a vacuum of

responsibility in the state. In Burundi, for exampthe Tutsi-dominated army did not

% Information obtained from Cradle, the Children’suRdation, an NGO which has hosted several
conferences on international nature on the pratectf Children during conflict and international
Displacement.

% UN convention on refugees of 1951

% Interview with a director at Amnesty internatiomal what ails the world and AU in Conflict resoburii
and intervention, March 5 2014.
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provide protection for internally displaced Hutwn the Sudan, the Arab, Muslim
government of the north was directly engaged irsgairting the non-Arab, non-Muslim
population of the south, 4 million of whom becanmgpthced.

With democratic and pluralistic governments fewd éar between, most internally
displaced persons cannot rely upon their governsadénshould be noted that even when
the governments allow in international aid to theisplaced populations, they often
remain suspicious of such efforts. They fear thatdssistance will undermine their own
authority. For this reason, governments are oftewiling to allow humanitarian
organizations to mount cross-border operation® oregotiate with the rebel forces. This
has been the case in the Sudan where internaieth@rganizations are being ejected.

There is also the challenge of IDP identificatibmsome countries, IDPs do not
congregate in accessible camps or settlementsigpgrde so as to avoid identification.
Many displaced Hutus in Burundi, for example, mdarests, making it difficult to reach
them. Or in other countries, the displaced may mergo local communities, where
gaining access will require programs that extenthéoentire community. In Liberia, for
example, as many as three-quarters of a millioplated fled to the capital, Monrovia,
blending in with the rest of the city, whose popigla nearly tripled in size during the
civil war.*®

It needs to be underscored that the impact ofrnatedisplacement extends
beyond those displaced to disrupt whole communées societies. The areas left behind
and the areas to which the displaced flee oftefesufamage. In Rwanda, the World

Bank estimates that the damage done to nationkk @ard forests will have long-term

% Internal Displacement Monitoring Centre, InterBégplacement Global Overview 2011,2012 available
at www.internal displacement .org.
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economic effects. In Angola and Liberia, the ovadiong of urban infrastructure has
hastened its deterioration. African countries walgnificant internally displaced
populations are among the poorest countries invtiréd.

Conflict and displacement also spill over bordar® neighboring countries.
Internal displacement is not only human rights hadhanitarian issue but also a political
and security one. The Great Lakes region of Afisca good example of how conflict and
displacement in one country inflame the situationothers and lead to large refugee
flows and military invasions of other countriesmBarly, in the Horn of Africa and West
Africa, conflict and internal displacement can diyc spill over borders and help
destabilize neighboring countriés
3.3. 1 The IDP Situation in Kenya

In Kenya, internal displacement started noticeahlying colonial period when
populations were displaced by colonialists to @eabm for white settlers in the white
highlands. The other source of displacement wasugir natural disasters. However, the
two multiparty elections of 1992 and 1997 broughtthwthem unprecedented
displacement in the history of Kenya owing to teeaampanying violence.

After to 2007 general elections, a worse situatias experienced. Our study
gives specific focus to 2007 post election dispiaeets. To date, Kenya still has high
IDP populations in camps across the country. IDBsspread across the country with the
largest numbers being found in Central and Rifteyaprovinces. The map below shows

the distribution of IDPs across the country as atdt 2008,

7 Interview with A Foreign Diplomat working as ardhict attaché in Kenya conducted ofi ®ctober
2013

% Face to face interview with a former top proviheidministrator who worked in the Kenyan resettlame

programme operation rudi nyumbani from2008 to 26022" October 2013
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Map 1: The IDP distribution and situation map as atSeptember
The map actually shows that there is high conceatraf IDPs in Central and Rift

Valley provinces of Kenya.
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Internal displacement has therefore been a pembdrature of Kenya history
from colonial times onwards. Starting with the @ of natives from their ancestral
land to make way for settlers in colonial Kenyadoent violent evictions accompanying
the 1992, 1997 and 2002 election, IDPs have beeanatant feature of the country’
political landscape. Even before the 2007 Geneattibns there was already a problem
of population displacement as a result of the g factors amongst others: a) Pre-
election violence in Molo district; b) Border amaht disputes in places like the Sondu
which is the confluence of three districts i.e. Ny, Nyando and Kericho occupied by
the Kisii, Luo and Kipsigis respectively; c) Cattieisting and banditry in the
Pokot/Transnzoia, Transnzoia / Marakwet Districtdeo; and d) Natural disasters such
as drought in large parts of Northern Kenya thaeroflead to conflicts over natural
resources like water leading to displaceniént.

These multiple causes of displacement make it d#ficult to come up with
accurate statistics concerning causes of displatgrgender, age, social and economic
standing. This in turn makes it difficult for thewgernment to devise comprehensive
policies and interventions to deal effectively wibPs. Government statistics however
indicate that there were 350,000 persons displased result of post election violence
after the 2007 elections.

According to the Waki repdff on the post election violence (2008), some of the
IDPs have suffered successive displacements asudt i@ previous election related
violence. Several witnesses who testified to thergssion said that they had suffered

multiple evictions in 1992, 1997, 2002 and 200%ernal displacement therefore has

% Interview with a former provincial Commissionerkenya on the 2Dof October 2012
19 Report of the Commission Investigating Post Eteciiolence in Kenya 2008
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been a permanent feature of the conflicts in Kethgé have accompanied the transition
from a single party to a multi party system.

The election related 1992 and 1997 “ethnic” clastesulted in displacement of
thousands of people. According to the Kiliku Repart estimated 54,000 people were
displaced in the 1992 clashes. The Justice Akiwilgdi Commission, which was
appointed in 1998 to inquire into the tribal clasligat rocked the country since 1991 did
not make any findings as to the number of persosplated as a result of the clashes
either in 1992 or 199%*

The internal displacements following the widesdremlence that hit the country
after the announcement of the 2007 presidentiattiele results were, however,
unprecedented in terms of the number of victims #rel widespread nature of the
phenomenon. While previous conflicts led to intémhaplacements concentrated in the
multi ethnic regions of Western, Rift Valley anda&3g the 2007 post election violence
resulted in massive country wide forced displaces)emhich were urban as well as rural
in contrast to the past.
3.4International Response to the IDP Phenomenon: A Hisrical Perspective

The proliferation of internal conflicts in the 1®9gave rise to new interest in the
phenomenon of internal displacement. At the begmnof the new millennium, an
estimated 25 million people were internally displd@s a result of armed conflict and
human rights violations. An additional 20-25 millizvere said to be displaced as a result

of natural disasters ?UNHCR 1999). During the course of the last decauleesponse

191 Data obtained from a Commission report on ethlgisies in Kenya during 1992 and 1997 general
elections
12UNHCR Report on the Status of Refugees and Inligrdsplaced persons (1999)

61



to the gravity and increasing seriousness of tbhelpm, the international community has
responded with the development of new legal antitini®nal frameworks.

In the absence of express legal or normative staiscapplicable to the internally
displaced'*®Dr Francis Deng, the UN Secretary-General’s Reptasige on Internally
Displaced Persons, developed the Guiding Principhebternal Displacement, based on
international human rights, humanitarian and redudgw. Although not a binding
instrument, the Guiding Principles have become ssemtial reference for all those
dealing with the issue of internal displacement.tld¢ institutional level, rather than
creating a new agency for the internally displacedassigning responsibility to an
existing agency, the international community optestead for a collaborative approach
to internal displacement which would draw upon rendates and expertise of the UN’s
humanitarian and development agencies and othemiaafions in responding to the
protection and assistance needs of the internaigplated. Concerns as to the
effectiveness of this approach led to the creanaduly 2000 of the Senior Inter-Agency
Network on Internal Displacement charged with idgimg ways in which the
collaborative approach could be made to work mtfectvely.

Among its recommendations was the establishmetheinternal Displacement
Unit within the UN Office for the Coordination ofuthanitarian Affairs. The Unit's aim
was to ensure a predictable and concerted respmeeg all concerned actors to the
problem of internal displacement. Taking into aadotine variety of needs of IDPs, the

Unit identified and highlighted gaps in the human#én response to displacement

1%peng, Francis. Report presented to the UN Commissio Human Rights in 1998 by Francis Deng,
Representative of the UN Secretary General on ratBr Displaced Persons. UN Document No.
E/CN.4/1998/53/Add.2 (1998).
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situations. Within this mandate, there was a brn@adje of activities required to address
IDPs’ assistance and protection nééds

In 2003, the Unit undertook two studies, which gittu to analyze the
effectiveness of the international response tolfie problem. Based on the findings of
the study and following consultations with the UNn®r Inter-Agency Network on
Internal Displacement, the Unit redefined its obys and activities for 2004,
identifying four key goals: to improve predictatyliand transparency in international
response to internal displacement, increase systiele-accountability for IDPs, improve
confidence in and implementation of the collabeeatapproach at the field level and
increase protection of IDPE

The non-binding nature of these principles is gomaeakness that many writers
and even the UN itself have not addressed. Diseonmmsthis matter thus needs to focus
on moving towards giving the principles a bindingrce. This would put the IDP
governance at par with refugee governance, whictegsilated and conducted under
convention and the subsequent national statutesrifacting state$®
3.5 Impact of Internal Displacement on Victims in Kenya

Internal displacement in Kenya had several impactsthe displaced persons.
Specifically, many aspects which constitute humghts were violated and the situation

was worsened by ethnic based settlements in thpscam

104 i
Ibid

195 UN Senior Inter-Agency Network on Internal Dispawent Report 2004

196 Face to face interview with an expert on inteimradl humanitarian law and diplomacy held off' 10
November 2013.
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First, there was violation of security rights, waimicreated feeling of fear, and
insecurity, which is heightened by the fact tha gierpetrators of the violence got away
with impunity. Even those purported to have takart n the burning of the Kiambaa
church have been set free. No visible action has beken to overcome non-punishment
of perpetrators and obstacles to resettlementcimgg worsened due to the influx of
firearms and other crude weapts

According to CIPEV 2008, there was also ill-treattnof the IDPs. The minimum
standards of treatment for displaced people weteaspected in Kenya. Those in camps
were forcefully resettled with the government isguiultimatums, beating up or
subjecting victims to police brutality like was trease in Nakuru. Laxity by the
administration to facilitate their return and inqdate security made them vulnerable to
physical assault from xenophobic aggression.

There was also Lack of access to legal aid toDiRs who required the same. The
causes of displacement and obstacles to resetttdraea not been adequately addressed.
There was a lack of political will at the top levelresolve land disputes, one of the root
causes that led to displacement. The governmentdtefelling them to go back to their
farms, forgetting that the initial problem that sad them to flee had not been dealt with.
Some displaced persons have not been resettledngpensated. Some have also been
declared squatters by the government in spite wingaformal proof of having bought
their farms. Displaced people are also not ablaftord lawyers to represent them in
court. There are also many loopholes in the Kenyditial system due to corruption and
political interference. Key government officialsteri talked of their hands being 'tied’

whenever the IDP problem was raised. This createdl@re of silence on this very

97 CIPEV Report 2008
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sensitive issue. The situation of IDPs in Kenya waarticularly desperate because of
official blindness to their needs, and because Kehgs escaped keen international
attention because of more serious refugee-gengratinflicts in neighbouring Horn of
Africa countries and the Great Lakes redf8n

Further, some communities were discriminag@éice some communities were
associated with particular political parties, CIPEMind out that displaced people from
these communities faced discrimination, as seetihensize of plots allocated at Moi-
Ndabi resettlement scheme. They were also unableutochase land or start business
ventures because they were denied licences, swiiodletherwise frustrated.

There was also violation of the right to own pndpeThis was and has also been
very rampant athose, whose property was looted, destroyed obbgdl and those too
scared to start afresh lost this right. In someoregjof the Rift Valley, tensions between
pastoralists or with agriculturalists narrowed emorc possibilities because not just
anyone could keep cows. Some pastoralists belianddstill do that all cattle belong to
them. To avoid trouble, a large majority of disgld@griculturalists and agro-pastoralists
stopped rearing animals. This translated into pwoatrition for their children and a
shrunken resource base for the fanfily

Violation of the right to adequate housing is &eotconsequence caused by
internal displacement in Keny®uring displacement, large numbers of people were
forced into small structures, causing congestionl awercrowding. This made it

impossible to enjoy adequate living conditions, eesglly in relation to housing,

198 Report of the Commission Investigating Post Eteciviolence in Kenya (CIPEV) otherwise popularly
known as Waki Report 2008.

199 Interview with an informant whose property wasriwand Children dropped out of school due to the

post election chaos of 2007/2008 conducteddRebruary 2014.
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sanitation and water supply. What is worrying iatttmany years after displacement,
there are displaces still living under deploraldaditions in IDP camps.

Displacement has also caused Violation of thetrigheducation among school
going children and other schooling adults. Forcesplldcement and insecurity disrupted
children's education as they led to the closurscbibols, or migration to zones without
schools. In North Rift, 35 primary schools were seld as people moved to the
escarpments, hence robbing a whole generation ohmeeded education. In South Rift,
existing schools were reluctant to accommodateckiieren of displaced persons, while
others had no teachers, classrooms or learningimese Some children were also too
traumatized to go to school, also raising the issti¢heir right to health. For most
displaced families, education was not a priorigues at that moment as they sought basic
survival*’.

Massive Child labour was also been experiencddRs had multitude economic
problems. Around the IDP camps, children were ifiedtas working as house helps to
supplement their parents’ incomes. Others workedeaspickers in the tea growing
regions.

As concerns survival and sustenance, most IDRgHefr homes with nothing
except the clothes on their back. The situation aggravated during the height of the
violence when basic services were not availablethadsupply lines were blocked. The
IDPs depended mainly on relief food and basicaliyl mo way of earning a living.
During the initial stages of the violence, therer@veoncerted efforts by both local and
international NGO'’s and well wishers to provide doavater and other basic needs to the

residents in IDP camps. However, as the violendssided, the burden of providing

19 pid
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sustenance to the IDPs was left mainly to the Gawent and the Kenya Red Cross. The
IDPs complained that the food rations were drafyicaduced™*.

However on the 4th February 2008, the Kenya Natiobialogue and
Reconciliation mediated by H. E Kofi Annan with thRanel of Eminent African
Personalities issued a statement, which set oubpgst others, immediate measures to
deal with the humanitarian crisis gripping the dowyn The statement set out the
framework for dealing with displaced persons, whild emphasis on the final goal of
the National Dialogue, and Reconciliation as omeea at achieving sustainable peace,
stability and justice in Kenya through the rulda and respect for human rights. This it
was thought would go a long way to address the ebtlations experienced by IDPs.
This was the first observable level of interventipnthe AU.

As a consequence of the election violence and lesady seen elsewhere
highlighted above, it can be summarized that th&licd in Kenya during 2007-02008
caused loss of life, injuries, loss of property dmising, school dropout, violation of
dignity to the person among many others.

3.6 From Draft IDP Policy to an Act of Parliament,Analysis of the Kenyan Journey

The Prevention, Protection and Assistance to mialgr Displaced Persons and
Affected Communities Act, 2012 was passed in 28Ithe Act recognizes that
displacement in Kenya is a complex historic iswegt hhas multiple causes: the major
ones being, political instigation, resource baseuhflcts, natural disasters, some

triggered by climate change and unfavourable enwental conditions, development

MEace to face interview with a Government of Keafficer who worked for the the Ministry of special
programmes Conducted on"illarch 2014 in Nairobi.

12 The Prevention, Protection and Assistance to mialer Displaced Persons and Affected Communities
Act, 2012.
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projects and projects to preserve the environméhé statute is meant to provide a
durable solution to the IDP problem by providing iastitutional framework that both
protects the displaced and restores them to themal life. The statute promises to
tackle IDPs’ problems in a holistic way by resolyithe problems of the displaced and
taking care of IDPs from displacement to the tirheyt return or are fully resettled
elsewhere including restoring their lives.

The Act is an important step of the Governmeniniplement its obligations
assumed under international and regional law, asdunith the ratification of the Great
Lakes Protocol on the Protection and Assistancelntérnally Displaced Persons,
including the adoption and implementation of the @&\iding Principles on Internal
Displacement as well as the African Union’s Conw@ntfor the Protection and
Assistance to Internally Displaced Persons in Afifihe Kampala Convention). It builds
on efforts and experiences of the Government ahdratakeholders in addressing the
rights and needs of internally displaced personsitsnattempts to prevent future
displacement.

The efforts that eventually resulted in this dkatwere initiated by the National
Network for the Internally Displaced Persons (IDRs)Kenya, an advocacy group
working across all eight provinces in Kenya whigme up with recommendations for a
policy that formed the basis of a bill which is nalae statute. Founded in 2003, the
Network has grown in membership from a small gradipvictims of the politically-
instigated violence of the 1990 multi party elestido a national network including IDPs
that were a result of the 2007 post-election viogeand other victims from other causes

of displacement—social and economic. The IDPs Ndtwe managed by an elected
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leadership compromising of national and regionptesentatives. The main objective of
the IDP Network is to advocate for the protectidril@Ps and ensure their participation
in national matters:

For many years, the Kenya Human Rights Commis@id#RC) and the IDPs
Network among other stakeholders have sustained mh@nitoring, research,
documentation and advocacy on the protection alis&sice to, and justice for IDPs in
Kenya. In 2007 a Taskforce on IDP was formed. A bieginning this did not involve
any government agency. The organizations thatestdttincluded the United Nations
Office for the Coordination of Humanitarian Affai(l®NOCHA), the United Nations
Office of the High Commissioner for Human RightsNOHCHR), the United Nations
Children’s Fund (UNICEF), the United Nations Highor@missioner for Refugees
(UNHCR) and other local civil society and NGO greuguch as the Kenya Human
Rights Commission (KHRC), the Kenya National Consiua on Human Rights
(KNCHR) and the Protection Working Group on IntérBésplacement (PWGIB}. A
Working Group was formed to establish an IDP podog map a way out.

Initially, the Working Group had planned for a éenence in 2007 to inform the
policy but it was postponed to February 2008. Adwnew, the meeting could not be held
in February 2008 due to the post-election violefREV). The meeting was delayed as
the same agencies organizing it had to deal wighribw displacement caused by the
2007 PEV. The Kenya Humanitarian Forum was forneecobrdinate IDP related issues
following the 2007 post election chaos. It was dgrthe handling of these PEV IDPs that

a need to have a policy that would address IDPlpnod and provide a durable solution

13 Face to face interview with a leader of the Natiddetwork for Internally Displaced Persons in Kany
conducted on 10January 2014.
14 protection Working Group on Internal Displacem@itVGID) Report 2008 pp 18
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for their plight was found necessary. This led e formation of Protection Working
Groups on Internal Displacement to provide for B®s in camps. An IDP Steering
Committee and an IDP Advocacy working Group wasnied. It was this group that
spearheaded the drafting of the National PolicylPs.

In July 2009, the first stakeholders’ forum wablezhwhich discussed most issues
about IDPs. In this Forum the government was remtesl by PS of MOJCA and PS
Ministry of Special Programs. The stakeholders s tmeeting formed a small
committee tasked with the drafting of the IDP n@adb policy. In the drafting the
committee had Assistance from Geneva. The UN SpReigportuer on the Protection of
the IDPs provided them with expertise on draftingl ather technical assistance. In
March 2010 the committee circulated their draftaobigger working group where
amendments were done. In November 2010 the billamasnded to align the policy with
the provisions of the new constitution. In Decemiber cabinet sub-committee reviewed
the document and was submitted to the Ministrypeéctal Programs on March 16.

3.7 AU’s Response to Internal Displacement in Kenya

After the ad hoc response by the au appointe@lpzfnmminent persons to the
Kenyan crisis, the union realized that without egar framework of dealing with IDPs,
not much may be realized .Consequently, the uniassgd several legal and policy
documents to anchor IDP protection. As such Afriddnion Convention for the
protection and Assistance of Internally DisplaceztsBns in Africa (AU Convention,
2009) were passed.

Article 1(k-L) of the African Union Convention fahe protection and Assistance

of Internally Displaced Persons in Africa (AU Contien, 2009); Article 1 of the
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Guiding Principles on Internal Displacement (1998)ticle 1 of the Great Lakes
Protocol on the Protection and Assistance to latgrisplaced Persons (2006) defines
internally displaced persons.

According to these instruments, Internally dispthpersons are persons or
groups of persons who have been forced or obligdié¢ or leave their homes or places
of habitual residence, in particular as a resutirah order avoid the effects of armed
conflict, situations of generalized violence, amalations of human rights or natural or
man-made disasters, and who have not crossedeanatibnally recognized State
border.

3.7.1 AU’s Legal and Policy Framework on IDPs

Unlike the case of refugees, there was initialtyimernational operational treaty
which applies specifically to IDPs. Recognizing thap, the UN Secretary-General,
Boutros-Ghali appointed Francis Deng in 1992 as reigresentative for internally
displaced persons. Besides acting as an advocatBRs, Deng set out in 1994, at the
request of the UN General Assembly to examine aimg) bogether existing international
laws which relating to the protection of IDPs. Tresult of this work was the document,
15Guiding Principles on Internal Displacement.

The Guiding Principles lay out the responsilaktof states before displacement —
that is, to prevent displacement — during and afisplacement**°They have been
endorsed by the UN General Assembly, the Africam@assion on Human and People's

Rights (ACHPR) and by the signatories to the 20@&tFon Security, Stability and

115Guiding Principles on Internal Displacement givegjeneral guidance on how internally displaced
persons are supposed to be handled.

18 The principles have been endorsed by the UN GeAssembly, the African Commission on Human
and People's Rights (ACHPR) and by the signattoi¢ise 2006 Pact on Security, Stability and
Development in the Great Lakes Region, which inel8ddan, DRC and Uganda.
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Development in the Great Lakes Region, which inel@&lidan, DRC and Uganda. The
Guiding Principles, however, are non-binding. Ash&ae Tom Nyandugd, Special
Rapporteur on Refugees, IDPs and Asylum Seekekfrica for the ACHPR states, “the
absence of a binding international legal regimenternal displacement is a grave lacuna
in international law.”

In September 2004, the Secretary-General of the sdbwed the continuing
concern of his office by appointing Walter Kélin s Representative on the Human
Rights of Internally Displaced Persons. Part ofrhemdate includes the promoting of the
Guiding Principles.

At the national level, unlike refugees who are ggoed using The Refugee Act,
Kenya initially had no legal regime at the natioleadel governing at the IDPs. There was
also no policy to govern this matter. Interventitimerefore was haphazard and
uncoordinated with reliance largely on the ordinégislation protective of ordinary
citizens despite the fact that IDPs are a spea@a&tgory of citizens requiring special
attention and thus special legislation. Kenya hawdver passed The Protection of
Internally Displaced Persons and Affected Commasifct 2012 despite not having not
ratified the AU Convention on the same.

3.7.2 The Guiding Principles on Internal Displacemet as a Building Block to AU
Convention

According to Deng, the Principles identify thehtg and guarantees relevant to

the protection of the internally displaced in alages of displacement. They provide

protection against arbitrary displacement, offebasis for protection and assistance

117 Nyanduga, Bahame Tom, "The challenge of interrngpldcement in Africa" . Forced Migration
Review 21. http://www.fmreview.org/FMRpdfs/FMR21/Ra1full.pdf. Retrieved on 2012-04-24, April
2012,
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during displacement, and set forth guarantees fafe seturn, resettlement and
reintegration. Although they do not constitute admmg instrument, these Principles
reflect and are consistent with international hummigts and humanitarian law and
analogous refugee IdW.

The Principles were developed over several yearsuant to the resolution in
1992 by the Commission on Human Rights and reiefibicy subsequent resolutions of
both the Commission and the General Assembly. Tiriples are divided into five
sections each dealing with specific concerns to IDles. Section onés on general
principles dealing with the rights and freedomgalematters of IDPs, and their treatment
by the nation state. Principle one states that IBf&8l enjoy in full equality, the same
rights and freedoms under international and domeéatv as do other persons in their
country. Principle 3 states that nation stateslthe duty and responsibility to provide
humanitarian assistance to internally displacedqres within their jurisdiction.

Section twds on principles relating to protection from disganent. Principle six
talks of the right to be protected against beirgtaarily displaced from his/her home of
habitual residence. Principle eight states thgbldtcement shall not be carried out in a
manner that violates the rights to life, dignitpelrty and security of those affected.

Section threés onprinciples relating to protection during displacemé®rinciple
ten says that nation- states shall protect the difdDPs against genocide, murder,
arbitrary executions and Enforced disappearancescluding abduction or
unacknowledged detention, threatening or resulting death. Principle eleven

emphasizes that every human being has the righigimity and physical, mental and

118 Deng, Francis, The guiding principles on interdigplacement”, E/CN.4/1998/53/AddHebruary 11.
New York, NY: United Nations, New York: United Natis, 1998.

73



moral integrity. Principle fourteenguarantees internally displaced persons the right t
liberty of movement and freedom to choose his orésdence.

Section fours onprinciples relating to humanitarian assistancendipie twenty
four of this section which is the first principlender this section states that all
humanitarian assistance shall be carried out inrdemce with the principles of humanity
and impartiality and without discrimination and sl not be diverted for political or
military reasons.

Section five is onprinciples relating to return, resettlement anchtegration
Principle twenty eight in particular states thatnpetent authorities have the primary
duty and responsibility to establish conditionsywadl as provide the means, which allow
internally displaced persons to return voluntarily,safety and with dignity, to their
homes or places of habitual residence, or to tesettiuntarily in another part of the
country*®

These principles if implemented by nation stated gegional organizations and
strictly adhered to, a lot of ground shall haverbeevered in ensuring the protection of
IDPs and their general governance both nationallg mternationally. States should
therefore move to make this principles part ofrtidemestic legislation.

According to a leading researcher on internatidaal, the principles remain
largely unknown among the populace and are notegpied as their impact remains

unfelt12°

119 |
Ibid
120 Telephone interview with a leading researchenterhational Law cited above.

74



3.7.3 The African Union Framework and IDP Governane, from Guiding Principles
to a Convention

As seen earlier The African Union was formed irD@Gs a successor to the
Organization of African Union (OAUY* In its constitutive charter, the AU lists as one
of its key priorities, the promotion of securitydaansuring stability. In so doing it meets
its wider mandate as envisaged in the United Nati@harter. Specifically to IDPs, the
AU did adopt a convention in Kampala Uganda on28& of October 2009. Since then,
a record 53 countries from Africa have ratified atgposited instruments of ratification
or accession with the AU secretariat. This is wagva the 15 member states whose
accession and ratification is required for theficgtion to take place. This convention is
known as African Union Convention for the Proteatiand assistance of Internally
Displaced Person$? In the preamble, the Convention specifically usderes the
gravity of the issue of IDPs in Africa and attribsitcontinuing instability and tension for
African states.

Equally, the state parties to this convention detate their commitment to
international conventions signed under the auspmeghe United Nations which
guarantee a wide range of rights for individuald also spell out various responsibilities
that state parties are expected to meet specyfittadl state parties recommit themselves
to the 1981 African Charter on Human and Peopléght® and generally a wide range of
international human Rights law instruments. In &ei2 of the convention, the sate

parties commit to promote and strengthen regiondl l[dational measures to prevent,

121 The African Union Constitutive Charter Preamble.

1Zpfrican Union Convention for the Protection andistssice of Internally Displaced Persons in Afriea.
2.In the preamble, the Convention specifically usderes the gravity of the issue of IDPs in Afréecad
attributes continuing instability and tension fdiriéan states. The states al
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mitigate and prohibit root causes of internal dispiment as well as provide for durable
solutions. They also commit to establish a legalmiework for preventing internal
displacement and for assisting internally displagersons in Africa. The convention also
envisages solidarity, co-operation and promotiordafable solutions and cooperation
between the state parties in order to combat displent and address its consequences.
Participation by Non State Actors is also envisaigeitie convention.

The presence of a huge number of internally Deggglapersons in Africa who
continue to live in inhuman conditions with litthe no intervention therefore flies in the
face of this convention more so Article 8 of the n€@ention which provides for
intervention subject to a decision by the Naticasdembly as passed in accordance with
Article 4 of the AU’s constitutive Act. There areamy examples in Africa where this non
intervention is evident. From Rwanda, Kenya, Ugarfigpublic of Sudan, Libya, Ivory
Coast, Nigeria among any other countries. The stbisuffering and non intervention is
one that remains the sarffé.

With half of the world’s internally displaced perss, Africa is the continent most
affected by crises of internal displacement. While Commission on Refugees and
Displaced Persons in 1999 had welcomed the GuiBnmgiples, there remains a need
for the Guiding Principles to be better known thgbout the organization and the

continent.

123 \Wulf, H., 2009, 'The Role of Regional Organisasidn Conflict Prevention and Resolution' in Still
Under Construction: Regional Organisations' Capecifor Conflict Prevention, ed. H. Wulf, INEF
Report, no. 97, Institute for Development and Pgloéversity of Duisburg-Essen, Duisburg, pp. 5-19
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Like noted earlier by Mayanj&*The Economic Community of West African
States (ECOWAS) has called on its member statetisseminate and apply them. A
ministerial declaration of the Intergovernmentalti#arity on Development (IGAD) has
called the principles a useful tool in developmeftnational policies on internal
displacement.

Evidence for the acceptance of the Guiding Priesiglan be found at all levels of
the international community. Several governments, intipalar Angola, Burundi,
Liberia, Uganda, Peru and Turkey, have made expfigierences to the Guiding
Principles in their strategies, policies or evemvs on internal displacemelit. Regional
and Sub regional intergovernmental organizationge heallied behind the Guiding
Principles including IGAD. The signing of the contien is therefore a serious progress
from the guiding principles which formed the foutida for a policy and legal
framework to protect IDPs.

In September 2005, the Heads of African States@onkrnments unanimously
recognized the Guiding Principles on Internal Daseiment as an important framework
for the protection of internally displaced persanthe World. A further commitment has
been made by the African Union to resolve and iseitieis deplorable situation given the
increasingly significant challenges created by ghenomenon of internal displacement
in Africa by taking a further step to develop amigdn Convention for the Protection and

Assistance of Internally Displaced Persons.

124 Both ECOWAS and IGAD have both embraced the gagigirinciples on internally displaced persons as
useful in IDP governance. However, the fact thaythare not binding renders them almost uselessl Unt
they become binding, they usefulness might notlea.s

125 Mayanja Macrine, the Guiding Principles and thea@mges of Forced Displacement in Africa: The
Response of the African Union 1998.
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In order to tackle the problem of internal disglaent, the AU Executive Council
adopted the resolution EX.CL. Dec 127 (V) of Julj02 in Addis Ababa, Ethiopia
requesting the Commission to work with its Partnemsl Stakeholders, to ensure that
internally displaced persons are provided with aprapriate legal framework which
would guarantee their adequate protection andtassi®°. This was yet followed by
another decision, EX/CL/Dec. 284 (1X) and EX/CL.d289 in Banjul, the Gambia, in
June 2008 calling on the Commission to expedite effortsinalizing the Draft legal
Framework on the Protection and Assistance of maigr Displaced Persons. UNHCR
closely assisted the Commission in different waysards the success of the adoption of
the Convention which was adopted by Heads of StateGovernment at the AU Special
Summit on Refugees, Returnees and Internally Displdersons in Africa in Kampala,
Uganda in April 2009. The Convention became a hisgbdocument for Africa owing
its mechanism for the protection and assistandB®$ and the first of its kind to address
the challenges faced by the Continent.

In addition, the Convention was the first instruvna the world introduced by a
regional intergovernmental organization to offilyialcodify the rights of IDPs in
instruments. The Convention has attempted to hear definitions of the concepts of
IDPs with special emphasis on women, children ayetigersons.

The objectives defined in the Convention are #&): Promote and strengthen
regional and national measures to prevent or ni@jgarohibit and eliminate root causes
of internal displacement as well as provide forathle solutions. (b)Establish a legal

framework for preventing internal displacement, veh@ossible, and protecting and

126 AU Executive Council adopted the resolution EX.@lec 127 (V) of July 2004 in Addis Ababa,
Ethiopia
127 AU Executive Council adopted the resolution EX.@lec 284 (1X) of June 2006 in Banjul, Gambia.
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assisting internally displaced persons in Africa) Establish a legal framework for
solidarity, cooperation, promotion of durable smns and mutual support between the
States Parties in order to combat displacementdddess its consequences. (d) Provide
for the obligations and responsibilities of Stafasties, with respect to the prevention of
internal displacement and protection of, and amst#, to internally displaced persons.
(e) Provide for the respective obligations, respulitses and role of armed groups, non-
state actors and other relevant actors, includiog-governmental organizations, with
respect to the prevention of internal displacensmd protection of, and assistance to,
internally displaced persons;

The Convention defines the Rights and Obligatiohthe African Union which
enables effective intervention during crises agusdited in the AU Constitutive A%,
Also, the Convention takes into considerationiiseie of internal displacement resulting
from other factors apart from conflicts and streste need for the issuance of identity
cards to displaced persons in order to enable thesrercise their rights and obligations,
and to have access to developmental projects asasetompensation for returnees
according to the international standards. The @aftvention finally prepares the ground
for the States Parties to monitor and follow-uptladl different elements contained in the
legal framework and to report measures taken ®irtiplementation of this instrument.

The African Convention on the Protection and Assise of Internally Displaced
Person¥® among other things identifies strategic prioriiieshe area of IDPs protection,
partnerships and other key development issues. Whatuired of states now therefore

is a speedy ratification and domestication of dasvention by state parties.

128 Africa Union Constitutive Act
129 The African Convention on the Protection and Assise of Internally Displaced Persons, 2009.
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At the international level in September 2005, Iseafistates assembled in New
York for the World Summit and unanimously adoptadguage according to which they
recognized the Guiding Principles on Internal Dagpgiment as an important international
framework for the protection of internally displdcgpersons and resolved to take
effective measures to increase the protection wrmally displaced persons. However
while recognition of the principles is a step i thght direction, governments need to
move swiftly to the implementation stage of thisdijng principles to minimize further
suffering of IDPs. Again from the foregoing, a loft effort to legislate and formulate
policy is seen with AU and other INGOs with verynmmal visibility of IGAD as a sub
regional Organization.

3.8 Approaches to IDP Governance by AU in Kenya

Because there is no universal legal and policyméaork to guide IDP
governance and interventions in their cases, thasa't been a uniform approach to the
same. Consequently, there have been two commonéd wspproaches to this
phenomenon, namely: the collaborative and the elugiproach.

The collaborative approach has been embraced bpldldontinuously seeks the
help of multiple UN agencies in intervening in gh@tection and assistance to IDPs. This
approach shares the responsibility for protecting assisting IDPs among the UN
agencies, i.e. UNHCR, UNICEF, WFP, UNDP, and Offit¢éhe High Commissioner for
Human Rights, the inter-governmental organizati®M] the ICRC and International
NGOs. Coordination is the responsibility of the Ehergency Relief Coordinator and
the Humanitarian Coordinator in the country conedrmall of which AU seeks their

support. They are assisted by the Inter-Agency IBcgment Division which was created
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in 2004 and is housed in the UN Office for the Gloation of Humanitarian Affairs
(OCHA).

The original collaborative approach has come ungeasing criticism. Roberta
Cohen (1998, 2006) argues that nearly every UNiadéependent evaluation has found
the collaborative approach deficient when it conee$DPs. To begin with, there is no
real locus of responsibility in the field for assig and protectin® there is also no
predictability of action, as the different agencs free to pick and choose the situations
in which they wish to become involved on the basistheir respective mandates,
resources, and interests. In every new emergencyne knows for sure which agency or
combination thereof will become involvEd

In 2005, there was an attempt to fix the problgngibing sectoral responsibilities
to different humanitarian agencies, most notablghwihe UNHCR taking on the
responsibility for protection and the managemerntarhps and emergency shelters.

The other common approach in IDP governance iscthster approach. This
approach operates on two levels: the global aral.lé¢ the global level, the approach is
meant to build up capacity in eleven key ‘gap’ arbg developing better surge capacity,
ensuring consistent access to appropriately trateetinical expertise and enhanced
material stockpiles, and securing the increaseagament of all relevant humanitarian
partners. At the field level, the cluster approathengthens the coordination and
response capacity by mobilizing clusters of hunzaiah agencies (UN/Red Cross-Red

Crescent/IOs/NGOSs) to respond in particular sectorareas of activity, each cluster

130 Cohen, Roberta (Winter/Spring). "Strengtheningt&tion of IDPs: The UN's Role" , Georgetown
Journal of International Affairs.. Retrieved on 2604-23. p. 106, 2006

131 Cohen, Roberta and Deng, M. Francis eds, MasseBlight -- The Global Crisis ofinternal
Displacement. Washington D.C: Brookings Institutiress, 1998.
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having a clearly designated and accountable leadgeeed by the HC and the Country
Team. Designated lead agencies at the global bothl participate directly in operations,

but also coordinate with and oversee other orgéiza within their specific spheres,

reporting the results up through a designated clbhicommand to the ERC at the

summit.

However, lead agencies are responsible as ‘prowidé last resort’, which
represents the commitment of cluster leads to do tiimost to ensure an adequate and
appropriate response in their respective areagsgonsibility. The AU convention on
Protection and Assistance to IDPs contemplatesiaatecoordination agency regionally
and among member states to undertake the issueterféntion. AU approaches are
therefore a hybrid of the twd.

The non-binding nature of these principles is gomaeakness that many writers
and even the UN itself have not addressed. Diseoomsthis matter thus needs to focus
on moving towards giving the principles a bindingrce. This would put the IDP
governance at par with refugee governance, whicregsilated and conducted under
convention and the subsequent national statutesrafacting states.

3.8.1 Sovereignty and State Responsibility in IDRzrotection

At the core of the IDP problem lie fundamental amdresolved questions
regarding the scope of humanitarian action andithigations of sovereignty questions
that are being actively debated by governmentsrmational agencies, and non-
governmental organizations (NGOSs). Efforts to defmore clearly the legal status of

IDPs gained momentum in January 2000, when thenat®assador to the United

132 |Interview with a senior employee o Kenya Red Crakmnuary 8 2014
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Nations'**Richard Holbrooke argued that there was no meanimtifference between a
refugee and someone who is internally displaced.mtaele an impassioned plea that
policy makers should not let the bureaucratic eopbens and acronyms allow us to
ignore these people. While Holbrooke's call tocactelped spotlight the plight of IDPs,
it also fueled academic debate.

Some governments resist equating refugees withs,IRRing the fundamental
principle of national sovereignty around which tiiernational system is organized.
Nevertheless, Holbrooke's declarations may sigmalapproach of the end of the era in
which states could hide human rights abuses bahmdloak of sovereignty. Deng while
expanding upon Max Weber’s critique of sovereigmdya facade introduced the idea that
in order to be legitimate, a government must dertnatesresponsible sovereignty

Therefore, sovereignty cannot be used as a paiibin for the mistreatment of
population$®”. Further, sovereignty, in order to be meaningfalust include
accountability not only to the domestic constituerfaut also to the international
community. Deng argues that this assumption isagt inherent in sovereignty, for the
concept implies an international system that imposesponsibilities on the state.

Moreover, since the domestic constituency may thekpolitical power to hold
the Government accountable, ultimate responsibiféyls upon the international
community who have the responsibility to protecefg 2000).Deng however should

have described the structure.

133 Richard Holbroke, sovereignty as a cover’ papesented to the UNHCR in January 2000.

134 Deng, Francis. Report presented to the UN Comaonissh Human Rights in 1998 as Representative of
the UN Secretary General on Internally Displaces®ss. UN Document No. E/CN.4/1998/53/Add.2
(1998).
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3.8.2 The African Convention on Protection and Asstance to Internally Displaced
Persons in Africa (The Kampala Convention)

On December 6, 2012, the world’s first regionahty on internal displacement
came into force. Adopted in Kampala, Uganda duangOctober 2009 Special Summit
of Heads of State and Government on Refugees, iegsrand Internally Displaced
Persons in Africa, the African Union Convention the Protection and Assistance of
Internally Displaced Persons in Africa (the “Kamp&onvention”) has been signed by
thirty-six African states and ratified by sevevghers™®.

The Kampala Convention’s entry into force contmédrica’s remarkable history
of legal leadership on forced migration. The 1968gddization of African Unity
Convention Governing the Specific Aspects of ReduBeoblems in Africa dramatically
expanded the protection afforded to those forcedlde African countries>® The
Kampala Convention is an equally significant anceoneeded advancement, given that
in 2011, more than 9.7 million people were intelgndisplaced across twenty-one sub-
Saharan African countries, representing one thifdinternally displaced persons

(“IDPs”) around the world?’

135 African Union Convention for the Protection and i&ance of Internally Displaced Persons in Africa

[Kampala Convention], Oct. 22, 2009 (entered intorcé Dec. 6, 2012),available at

http://au.int/en/content/african-union-conventia{ection-and-assistance-internally-displaced-

persons-africa. The Convention has been ratifiedégin, Burkina Faso, Central African Republic,

Chad, Gabon, Gambia, Guinea-Bissau, Lesotho, Nigeé¥iger, Sierra Leone, Swaziland, Togo,

Uganda, and Zambia.

Convention Governing the Specific Aspects of Refi Problems in Africa, Sept. 10, 1969, 1001

U.N.T.S. 45.

137 Internal Displacement Monitoring Centre, Interasplacement Global Overview 2011 (Apr. 2012),
available atwww.internal-displacement.org/publications/globakoview-2011
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This Insight provides a brief introduction to ther{pala Convention, highlighting the
particular contributions the Convention makes tovaading norms on arbitrary
displacement and accountability for internal displaent.

3.8.3 Advancing Protection for IDPs under the Conwvation

The Kampala Convention builds on a number of Eft frameworks on IDPs,
the most influential being the 1998 Guiding Prifeipon Internal Displacemeht
Developed by the Representative of the United MatiBecretary-General on Internally
Displaced Persons, the Guiding Principles draw wtermational human rights and
humanitarian law, and refugee law by analogy.

They address the rights and needs of IDPs at estage from the prevention to
the resolution of displacement, and have been wieetiorsed, including by the General
Assembly™*® the Security Councif’® the Human Rights Coundif! and by Heads of
State and Government at the 2005 World Sumfhit.

The Guiding Principles have been integrated inbe foractice of major

humanitarian organizations and laws and policieatiteast 20 countriéé? and are the

¥ UN  E.S.C. Res. 1998/53, U.N. Doc. E/CN.4/1998/53/Add.2nnex, available at
http://www.unhchr.ch/Huridocda/Huridoca.nsf/0/d280661b70263ec125661e0036f36e [hereinafter
Guiding Principles]see alsdnternational Conference on the Great Lakes Red?ootocol to the Pact
on Security, Stability and Development in the Gilesltes Region the on the Protection and Assistance
to Internally Displaced Persons (Nov. 30, 2006).

139 For example, at the 2005 World Summit, 192 Hedd3tate and Government unanimously recognized
the Guiding Principles as an “important internaéibiramework for the protection of internally
displaced persons.” (G.A. Res. 60/L.1, 132, U.NcD®RES/60/L.1 (Sept. 16, 2005)), and the General
Assembly has not only welcomed “the fact that ameasing number of States, United Nations agencies
and regional and non-governmental organizationappdying them as a standard” but also encouraged
“all relevant actors to make use of the Guidingn€igles when dealing with situations of internal
displacement”’geeG. A. Res. 62/153, 10, U.N. Doc. A/RES/62/153 (M&r2008)).

1401SeeS.C. Res. 1286, U.N. Doc. S/RES/1286 (Jan. 19,2000

11 seeH.R.C. Res. 6/32, U.N. Doc. AIHRC/RES/6/32 (Ded, 2007); H.R.C. Res. 14/6, U.N. Doc.
A/HRC/RES/14/6 (June 23, 2010).

142 World Summit Outcome, G.A. Res. 60/1, 132, U.McDA/RES/60/1(Oct. 24, 2005).

143 Report of the Special Rapporteur on the Human ®Righ Internally Displaced Persons, 42, U.N. Doc.

A/67/289 (Aug. 10, 2012)see alsp Brookings-LSE Project on Internal DisplacemefPILaws and
Policies Index.
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centerpiece of the international “normative frama@mn IDPs. Critically, the Guiding
Principles stress that states bear primary respitibgifor protecting and assisting IDPs
within their jurisdiction:**

The Kampala Convention similarly underlines stapgBnary responsibility for
IDPs. Indeed, many of the Convention’s substantiaisions are incorporated directly,
or with minor amendment, from the Guiding Princgpldhe Kampala Convention’s
definition of “internally displaced person,” forstance, mirrors the Guiding Principles,
which identify IDPs as persons or groups of persshs have been forced or obliged to
flee or to leave their homes or places of habitaaldence, in particular as a result of or
in order to avoid the effects of armed conflicttuations of generalized violence,
violations of human rights or natural or human-mdsasters, and who have not crossed
an internationally recognized state bortfér.

After setting out this and other relevant defonts (Art. 1), the Convention’s
objectives (Article 2) and general obligations (&g 3) are outlined. These form the
backdrop for more detailed obligations on the pnéem of displacement (Articles 4,
10); protection and assistance during displacerffatitles 5-9); displacement caused by
development projects (Article 10); the resolutidrdsplacement (Article 11); remedies
for those affected by displacement (Article 12)culmentation for IDPs (Article 13); and

a number of procedural matters (Articles 14 t023).

144 Guiding Principlessupranote 60, Principle 3(1).
145bid. 58 (“Introduction: Scope and Purpose”); Kampatan@ntion supranote 57, art. 1(k).
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3.8.4 Normative Advances in the Kampala Convention

The Annotations to the Guiding Principles emphasiat they merely reflect pre-
existing norms of international human rights andnhnitarian law*® The Kampala
Convention is likewise underpinned by these arddavg, and in particular by regional
instruments such as the African Charter on Humah R@oples’ Rights and the Great
Lakes Protocol?’ However, in a number of key areas, the Kampalav€otion moves
beyond these standards to significantly advancernational norms on internal
displacement.
3.8.5 Arbitrary Displacement and the Convention

One of the Convention’s most notable contributienthe detailed elaboration of
the right to be protected against arbitrary disptaent. Article 4(4) outlines this right in
detail; identifying acts deemed a violation of théght. The scope of coverage is
extremely broad, including displacement due to réisoation, armed conflict,
generalized violence and human rights violatiortsartnful practices**®unnecessary
evacuations, or collective punishment.

The prohibition of arbitrary displacement is nat, and of itself, new to
international law. The Fourth Geneva Conventiorhfimiés “individual or mass forcible

transfers” as a grave brea®fl. The Statute of the International Criminal Triblifar

148The Guiding Principles “restate in more detail #dsgal provisions that respond to the specificdsasf internally
displaced persons and spell them out in orderdititée their application in situations of intetrtisplacement.'See
Walter Kalin, Annotations to the Guiding Principle88 Stud. in Transnat'| Legal Pol'y 6 (2008) [bierafter
Annotations];see alsoCompilation and Analysis of Legal Norms, Reporttieé Representative of the Secretary-
General Submitted Pursuant to United Nations Cosionison Human Rights Resolution 1995/57, U.N. Déo.
E/CN.4/1996/52/Add.2 (Dec. 5, 1995).

147 Allehone AbebeThe African Union Convention on Internally DispldcBersons: Its Codification Background,
Scope and Enforcement Challeng28 Refugee Surv. Q. 28, 42-45 (2010).

148 Kampala Conventiorsupranote 1, art. 4(4)(e). “Harmful practices” are defi as “all behavior, attitudes and/or
practices which negatively affect the fundamenigthts of persons, such as but not limited to thigint to life,
health, dignity, education, mental and physicagnity and education3eed. art. 1(i).

149 Geneva Convention (IV) Relative to the ProtectibiCivilians in Time of War art. 49, Aug. 12, 1949
973 U.N.T.S. 75. This also extends to non-inteomati armed conflictdd. art. 85(4);see alsdProtocol
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Yugoslavia prohibited “unlawful transfer$®® and the Rome Statute lists forcible
transfers of population as an act that may quadi§ya crime against humantty.
However, in outlining the right to protection froambitrary displacement, the Kampala
Convention goes beyond these existing delineatamts their reflection in the Guiding
Principles>qFor example, the provisions laid out in Articlgd)tand (e) are significant
innovations that capture displacement “caused megized violence or violations of
human rights” and displacement “as a result of farmpractices.” These provisions,
clearly influenced by human rights law, have norterpart in other IDP frameworks to
date!®® Indeed, they fill a potential gap in internatiote generally.

In order to trigger the prohibition on arbitrarysplacement, violations do not
have to be “widespread” (as with crimes against dmity), nor do these acts need to take
place in armed conflict (as in the case of inteamatl humanitarian law). These
provisions represent a very broad approach to theeption of forced migration, one
intended to capture any arbitrary displacemengllicircumstances. Indeed, Article 4(h)
provides the catchall in case any situations dteld. Any arbitrary displacement due to
an “act, event, factor, or phenomenon of comparaplkevity” not justified under

international law is also prohibited.

Additional to the Geneva Conventions of 12 Augu3t9, and Relating to the Protection of Victims of
Non-International Armed Conflicts (Protocol Il) atf7, June 8, 1977, 1125 U.N.T.S. 609.

150 statute of the International Criminal Tribunal fite Former Yugoslavia art. 2(ghvailable at
http://www.icty.org/x/file/Legal%20Library/Statutghatute _sept09_en.pdf

151 Rome Statute of the International Criminal Coart. 7(1)(d), July 17, 1998, 2187 U.N.T.S. 90,
available athttp://untreaty.un.org/cod/icc/statute/romefra.htm

152 Guiding Principlessupranote 4, Principle 6.

133 Harmful practices, in particular, is an importanhcept in African human rights laee e.g, Protocol
to the African Charter on Human and Peoples’ Rightshe Rights of Women in Africa, July 11, 2003,
available athttp://www.africa-
nion.org/root/au/Documents/Treaties/Text/Protocd)@i®620the%20Rights%200f%20Women.pdf
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To be sure, arbitrary displacement is not strietlycrime” under the Kampala
Convention. In general, the Convention frames aatyjtdisplacement as a harm against
which all persons have a right to be protected. él@x, Article 4(6) does oblige states
parties to “declare as offenses punishable by lats af arbitrary displacement that
amount to genocide, war crimes or crimes againstamity.”>* Concomitant obligations
in other provisions demand that states partiesutenmdividual responsibility for acts of
arbitrary displacement, in accordance with apple@omestic and international criminal
law.” >
3.8.6 Increasing Accountability for Internal Displacement

Beyond demanding increased responsibility for attrbitrary displacement and
displacement due to conflict, the Kampala Conventstrengthens accountability for
internal displacement in several important ways.

The Convention stresses that primary responsitidit protecting and assisting
IDPs rests with the state parties. However, in teesisuch as the Democratic Republic
of Congo, Sudan, Nigeria, and Mali, non-state actme directly involved in causing
internal displacement. At the same time, a widegeaof actors may join national
authorities in responding to internal displacementjuding host communities, non-
governmental organizations, and United Nations eigenThe Convention therefore also
addresses not only the obligations and accountabilistates parties, but also of a range
of other actors including the African Union, huntanan agencies, and non-state armed
groups. For example, in the case of armed groups,Kiampala Convention applies

international humanitarian norms relating to thetgetion of civilians and humanitarian

134 Kampala Conventiorsupranote 1, art. 4(6).
155 |bid. art. 3(1)(g).
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personnel to the IDP context. Armed groups are éopbohibited from hampering,
attacking, or impeding humanitarian personnel inedl! in assisting IDPS° The
Convention also addresses the accountability otinational corporations and private
military or security companies.

Article 3(1) (h) demands that states ensure tloewadability of these groups for
acts of arbitrary displacement or complicity in lswcts, while Article 3(1) (i) requires
that non-state actors be held accountable when ét@oration or exploitation of
economic natural resources leads to displacemddsel provisions clearly go beyond
traditional, state-focused international humantsdaw, yet given the central role of such
actors in many contemporary internal displacemeises, this bold approach increases
the Convention’s relevance.

The Kampala Convention’s expansive approach toedses for displacement
may also strengthen efforts to ensure accountabilidr internal displacement.
Discussions of remedies for IDPs have typicallyuged on the loss of housing, land, and
property (“HLP”) as the central harm associatechvdisplacement, and have promoted
property restitution as the preferred form of redréor refugees and IDPY.In contrast,
the Kampala Convention takes a much broader aplprdaticle 12 requires that states
“provide persons affected by displacement withafte remedies>® including “just and
fair compensation and other forms of reparatiortsgr® appropriate in accordance with

international standardg®

156 |bid. art. 5(1).

157 SeeKampala Conventiorsupranote 1, art. 5(7), (10).

1% SeeGuiding Principles,supra note 60, Principle 29and generallyUnited Nations, Principles on
Housing and Property Restitution for Refugees amgplAced Persons (2005) (known widely as the
“Pinheiro Principles”)available athttp://2001-2009.state.gov/documents/organizat@ni’4. pdf.

159 Kampala Conventiorsupranote 57, art. 12(1).
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The damages for which IDPs may seek redress negftre include not only
HLP losses, but also physical, mental, and oth@egyof harms. In addition, the
Convention deepens the pool of potential claimaagshey are affected by displacement,
members of host and return communities could adsi semedies under Articles12(1).
The Convention also indicates in Article 12(3) thdiState Party shall be liable to make
reparation to internally displaced persons for dgenarhen such a State Party refrains
from protecting and assisting internally displaceersons in the event of natural
disaster®%” However, whether and to what extent these reasedire accessible in
practice remains to be seen.
3.8.7 Beyond the Convention

Despite the important achievement that the Kam@davention represents, a
number of challenges remain. The effective impletagon of the Kampala Convention
is undoubtedly the greatest challenge faced bystages parties and their international
backers. The increased protection provided to IDRder the Kampala Convention
hinges on national enforcement, which requires -tegibred implementing legislation
and strong support for the institutions chargedhwénacting these commitments.
Continued efforts are also required to encourageermrican governments, particularly
those grappling with internal displacement situagicto sign and ratify the Convention,
ensuring that this landmark legal achievementasdiated into landmark gains for IDPs

in practice.

18014, art. 12(2).
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3.9 AU and the Kenya's Post-Electoral Crisis

Post-election rioting in Kenya began in Decemb8072 through to January
2008°L1t led to bloodshed and United Nations Secretaep&dal (UNSG) Ban Ki-moon
displacement on a massive scale. Beyond the dempaianger over poverty, corruption,
and the need for political change in the face dfaadulent election, the riots also
revealed the underlying tensions between ethnicpgahat had been fueled by the
presidential campaign. According to Mwiandi, thds@sions culminated in a clash
between supporters of Raila Odinga, Kenya’s maposjtion leader, and those of Mwali
Kibaki, the incumbent president tHéh

According Thakur, Kenya which was once viewed aslative haven of stability
in the Horn of Africa, faced ethnic violence, a \@mg humanitarian crisis, economic
disruption, and unresolved questions about itsréuplitical direction. The violence
resulted in more than 1,300 deaths, at the handgafrity forces and in violent ethnic
clashes, as well as approximately 600,000 inteyraifiplaced persons (IDP&) United
Nations Secretary-General (UNSG) Ban Ki-moon charaed the post-election ethnic
clashes in Kenya as an issue concerning of the dRegplity to Protect (R2P), a
relatively new principle that imposes the duty talthmass violence. Mr. Ban took
diplomatic steps to address the violence by engigamediation efforts by former

UNSG Kofi Annan under the auspices of AU. The esrisi Kenya was the first time that

®130hannes Langer The Responsibility to Protect: K&nfost-Electoral Crisis, Journal of International
science 2011.

162 Sheila Mwiandi, “Moving Beyond Relief: The Chalfges of Settling Kenya’s Internally Displaced,”
USI Peace Briefing (August 2008), http://www.usip.org/publications/nmay-beyondrelief-the-
challenges-settling-kenyas-internally-displaced.

183 United Nations Secretary-General (UNSG) Ban Ki-moo
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the doctrine of responsibility to protect was inedkoy the international community and
remains as the sot@ase since the adoption of R2P at the 2005 Wonhdn&iti
3.9.1 The Responsibility to Protect and the Debaten Humanitarian Intervention

With the end of the Cold War, there was optimidmattthe United Nations
Security Council (UNSC) could finally fulfill its @signated role as outlined in Article 39
of the United Nations (UN) Charter to maintain @store international peace and
security. Thakur says that despite efforts to distabconsensus on how to tackle
humanitarian crises, humanitarian interventionssedudivisive debates in academia,
policymaking circles, and the general pulfifc In the 1990s, the international
institutions, Wheeler observes particularly the Uiere under a lot of pressure to
extend their influence to tackle the humanitaridses°°.

As a result, UN peacekeeping operations were dreatig increased,
international criminal tribunals were set up, ahd tnternational Criminal Court (ICC)
was established. Indeed, the expansion of UN #etsvafter the Cold War was enormous
and helped to improve preventive diplomacy as &ttostop violent conflicts in the first,
place.

In fact, the end of colonialism, the rise of demadization, and the end of the
Cold War led to an improvement of the global seguciimaté®®. Nonmilitary actions

such as economic or diplomatic sanctions have agradvantage than forcible military

184 Nicholas J. WheeleBaving Strangers: Humanitarian Intervention in hm@tional SocietfOxford:
Oxford University Press, 2000).
185 Andrew Mack, “Successes and Challenges in Carlenagement,” i_eashing the Dogs of War
ed. Chester A. Crocker, Fen Osler Hampson, and Rakadl (Washington, DC: USIP Press), 521-533.
1% Gareth Evans and Mohamed Sahnoun, “The RespangstbilProtect,”Foreign Affairs81, no. 6
(2002): 100.
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interventions, as these would do more harm thand'§boDespite the institutional
developments in the 1990s, tragic atrocities arotimed world contradicted the naive
belief that international action would stop arméalence. Because of the notable failures
in Somalia, Rwanda, and Bosnia, UN action in1880s was perceived “as too little too
late, misconceived, poorly resourced, poorly exetuor all of the above®

In case diplomatic efforts failed and violence wasninent, the moral and
political need to act and protect the threatenguufation arose among the international
community®®. For example, Bernard Kouchner, the cofounder oéd&tins sans
Frontieres (MSF), argued that the right to inteevenprotect endangered individuals in
extreme circumstances and coercive policies isspatisabfE®. However, theright to
intervene was met with a lot of suspicion by comstin the global South; as scholars
similarly argued that in factmission civilisatricas carried out by powerful states and an
intervention, by definition, is arbitrary and to nyamay even seem like neo-imperialistic
efforts to control former coloniés.

In a typical humanitarian intervention scenario agymmetric power structure by
the potential intervener is easily formed. Thoseovaine to be protected probably have

never asked for help or protection but will be degent on the intervening pow¥?.

167 Roberto Belloni, “The Tragedy of Darfur and the lfisrof the ‘Responsibility to Protect’,”
Ethnopolitics5, no. 4 (2006): 328—329.

168 Independent International Commission on KosovBK]J), Kosovo ReportOxford: Oxford
University Press, 2000).

169 Edward Newmantlumanitarian Intervention: Confronting the Contrations(New York: Columbia
University Press, 2009), 190-191.

170Jeremy Sarkin, “The Role of the United Nations, Affiican Union and Africa’s Sub-Regional
Organizations in Dealing with Africa’s Human RigiRroblems: Connecting Humanitarian
Intervention and the Responsibility to Protedirnal of African Lawb3, no. 1 (2009): 1-2.

17 paul D. Williams, “From Non-Intervention to Non-liffégrence: The Origins and Development of
the African Union’s Security Culture&frican Affairs106, no. 423 (2007).
172 sarkin 2009, 18-19.
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Thus, almost every aspect of humanitarian inteigaris contested’® and the purity of
the intervener’s motives can be easily doubted @denbunced as following their own
hidden agendas behind the pretense of humanitamigtfif

James Pattison argues that UNSC authorizatiomiscassary condition to make
an intervention legal because absent a UNSC aatitmn, a humanitarian intervention
will be deemed illegal, as it is not carried outthe basis of self-defens€. In turn, this
behavior of the UNSC is dependent upon “ambigucesolutions and conflicting
interpretations”’® of contested definitions, such as a threat toratigonal peace and
security. The AU found itself in a similar dilemnmathe Kenyan case.

In the wake of the 1999 Kosovo crisis, humanitariatervention became
reconceptualized. The debate on humanitarian ietdion that shaped the discussions in
the 1990s shifted to a quest for reconciling arasimmal need for armed intervention to
protect vulnerable populations including IDPs baving in mind the principles of state
sovereignty. The Independent International Commissin Kosovo (lICK) declared the
NATO bombings illegal but legitimat€! The IICK argued that it was necessary to
establish a set of criteria defining the threshimidthe use of force in the absence of

UNSC authorization so that in case the UNSC is lde&dd in resolving extreme

humanitarian emergencies, an intervention will bl legitimate.

173 Alex J. Bellamy, “Whither the Responsibility tod®ect? Humanitarian Intervention and the 2005
World Summit,”Ethics and International Affair20, no. 2 (2006a): 157-158.
174 Kofi Annan, “In Larger Freedom: Toward DeveloprheBecurity and Human Rights for All,”
United Nations A/59/2008005): 35.
175 Ekkehard Straus$he Emperor's New Clothes? The United Nations Aredrplementation of the
Responsibility to Prote¢Baden-Baden: Nomos, 2009).
176 Ekkehard Strauss, “A Bird in the Hand Is Worth Tiwahe Bush: On the Assumed Legal Nature
of the Responsibility to Protectlobal Responsibility to Protedt no. 2 (2009): 293.
Y7 |bid Bellamy 2009, 5-8.
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The 1999 NATO intervention reopened the debat&éuwmnanitarian intervention,
and fueled the century-long debate on sovereigusyice, human rights, and dignity. In a
widely cited article inThe EconomistNSG Annan claimed that. State sovereignty, in its
most basic sense, is being redefined not leasthiey forces of globalization and
international cooperation. The UN Charter todayads more consciousness that its aim
is to protect individual human beings.

The emergence of R2P can be traced to 2000. $nydar, there was much hope
as the Canadian-sponsored International Commission Intervention and State
Sovereignty (ICISS) was set up to finally resolbe dilemma between humanitarian
intervention and state sovereignty. For a long tithe former was seen as an unjust
interference into internal affairs of the globaluBg while the latter has been attacked by
humanitarians as being used as a safe haven to itoamocities against innocent
civilians.

When the ICISS published its report on the Respditg to Protect in December
2001, three pillars were developed: prevent, reamd, rebuild’®. These three pillars of
R2P have to be considered as an aggregate setatdgses forming a toolkit to tackle
gross humanitarian emergencies, particularly geleavar crimes, ethnic cleansing, and
crimes against humanity.

According to Gareth Evans, co-chair of the ICI®2P has made four main
contributions to the humanitarian intervention debél) turning the focus of the debate
from humanitarian intervention to a responsibility protect people trapped in conflict

situations; (2) developing a new understandingaveseignty where the state does not

178 Stahn 2007, 120. (cited above)
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control but primarily protects its citizens; (3)tegy up clear criteria of what the R2P, in
practice, should mean, clarifying that it consatsnuch more than just military
intervention; and (4) mandating that if coercivéi@t is seen as necessary, it must be
legalandlegitimate?”

Indeed, there was hope that the dichotomy betweeareignty and humanitarian
intervention would be overcome by acknowledging homsecurity and the non
exclusivity of state sovereigrfy).

It was important for R2P advocates to get thadai across to the global South,
particularly to Africa, which had been shaken bg tmost conflicts®® In 2003, the
Constitutive Act of the newly set-up African UnigAU) drastically altered Africa’s
efforts concerning conflict manageméfft.Although the principle of non-intervention
was reaffirmed in the Constitutive Act's Articled(dArticle 4(h) provided the AU the
right to intervene in a member state, in case gcreemstances like genocide or crimes
against humanity should force the AU to do"$Clearly, Article 4 is contradictory in its

subclauses and has caused a lot of debate; viewagaositive light, unilateral action is

rejected while collective action of the AU is faedr®*

179 Bellamy 2009, 6. (cited above)

180«Kenya,” Central Intelligence Agency (CIA) World Fact Bodkarch 22, 2011,

o1 https://www.cia.gov/library/publications/the-worfdetbook/geos/ke.html.
Ibid.

182 «“Report of CIPEV,”Commission of Inquiry into Post-Election Violen€#REV), October 15, 2008, pp.

31-32, http://www.dialoguekenya.org/docs/PEVReppdi.

183 Human Rights Watch (HRWRivide and Rule: State Sponsored Ethnic Violendégnya(New York:
Human Rights Watch, 1993), 71.

184 Human Rights Watch (HRWRRlaying with Fire: Weapons Proliferation, Politicéiolence, and
Human Rights in Keny@ew York: Human Rights Watch, 2002), 21.
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Thus, the idea of R2P has been supported by Afistates like South Africa, and
the AU affirmed the acceptance of R2P several tinyes some African states like
Zimbabwe, Libya, and Sudan remain cautious todhisabout the R2P principle itself.

In March 2005, UNSG Annan published his repdémt,Larger Freedomin which he
wrote, “While | am well aware of the sensitivitiesolved in this issue | believe that we
must embrace the responsibility to protect, anderwhecessary, we must act on'ft”
This dilemma was faced by AU in the Kenyan caseingpiatervention difficult.

In September 2005, Mr. Annan opened the largetstegag of world leaders in
history at the UN headquarters in New York. In fleecalled “World Summit,” one of
Mr. Annan’s main concerns was coming to an agre¢mleout R2P because “at the end
of his tenure, he wanted to witness the transitiom principle to operational actiori®
By the end of the summit, the Outcome Documentciviaxplicitly endorsed R2P in
paragraphs 138 and 139, was adopted with the con$efl heads of states. However,
the principle of R2P was significantly watered dofsom the original ICISS proposal
and was divided into two parts. First, the obligatof the state to protect those living
within its own borders was stressed.

Proponents of R2P strongly underlined this pointalpse the state itself holds
primary responsibility for dealing with potentiatgblems. The second part of R2P
addressed the case in which a third-party state faiprotect its own citizens from the

threat of mass atrocities within its borders orespnts the cause of the threat it5&If.

185 Dorina A. Bekoe and Jacqueline H. Wilson, “On I$mues: Kenya,United States Institute of Peace
February 2008, http://www.usip.org/publicationsfiss-kenya.

186 “From Ballots to Bullets: Organized Political Vésice and Kenya's Crisis of Governanddyman
Rights Watch (HRW) 20(1AWarch 2008): 13-17.

187 John Githongo, “Fear and Loathing in Nairolfigreign Affairs89, no. 4 (2010).
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The overall effect of the Outcome Document on R2RB therefore a “mixture of
political and legal considerations, which reflette continuing division and confusion
about the meaning of the concepThe non explicit intervention by AU in the case of
Kenyan IDPs could partly be attributed to this.

3.9.2 AU Interventions and the Responsibility duriig the 2007 Post-Election Crisis
in Kenya

To understand the Kenyan 2007 election conflitinie demographics are very
important for the question of political power in§@. Kenya has 42 ethnic groups, none
of which is a majority®® The Kikuyu comprise a 22 percent plurality. Theolmake up
13 percent of the population. Daniel Arap Moi, Kaisypresident from 1978 to 2002,
was from the Kalenjin group (11 percent of the papon), who were considered his
supporters® Political violence in Kenya has an ethnic dimensimuch of which can be
attributed to the fact that in rural areas, theybaipon is relatively homogenous, which
fuels thinking in ethno-geographic terms.

Thus, Kenyan politics is largely influenced by ratity. The ethnic connection
and not the political program largely determines\tbte in Kenya, as it is reflected in the
2007 power struggle of the Party of National Ur{lBNU) and the Orange Democratic
Movement (ODMJ® Before and after the first multiparty electionsli®92, the Kalenjin

clashed with the Kikuyu, killing about 1,500 peopted displacing 300,008

188 CIPEV 2008, 22-23.

189 HRW 2002; HRW 2008.

19 Adam Ashforth, “Ethnic Violence and the ProspdotsDemocracy in the Aftermath of the 2007

Kenyan Elections,Public Culture21, no. 1 (2009): 14.

1 Jacqueline M. Klopp, Patrick Githinji, and Kefaruoya, “Internal Displacement and Local
Peace building in Kenya: Challenges and Innovatiddeited States Institute of Peace Special Report
#251(September 2010): 5.

192 Githongo 2010. (Cited above)
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Also at the 1997 polls, ethnic violence in thetRi&lley and Coast Province took
the lives of some 4,000 people and displaced 408°ban both cases, politicians were
implicated in the violence. It was only after Pdesit Moi decided not to run for another
term that a fair multiparty election seemed feasidhd real political change in Kenya
became possible. Mr. Moi decided that Uhuru Kemyathe son of Kenya's first
president, should run as his successor in the 2@@2ions. Shortly before the elections,
the two largest opposition parties formed the NatlAlliance Rainbow Coalition, led
by Mwai Kibaki, a Kikuyu, and Raila Odinga, a LuBoth realized that only in unity
could they defeat the ruling Kenya Africa Natiokladion (KANU). Together, they could
rally enough supporters behind them. Kenyans ireggrwere also losing patience with
the single ruling party and were against a “hesggitgovernment®

The opposition swept to power and defeated KANthva wave of grassroots
support. However, Mr. Kibaki did not live up to tlepectations of the electorate, as
corruption persisted and the alliance fell apaterathe long-promised constitutional
revisions of 2005 failed to produce real power-sitarThis failure to deliver and live up
to the promises brought strong resentment amonggadiupporters>

To Mr. Kibaki’'s credit, his administration had sessfully delivered
improvements in education, healthcare, access terywand basic infrastructure in certain
areas of the country. But a legacy of broken pres@n the governance front, the failure

to deliberately and transparently craft an inclasadministration, the rampant corruption

193 Face to interview with a former member of Parkamin Kenya, 2013 December

194 Jeffrey Gettleman, “Disputed Vote Plunges Kenya Bloodshed,'New York TimgsDecember
165 31, 2007, http://www.nytimes.com/2007/12/31/waafdta/31kenya.html.
Ibid.
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of the state apparatus, and the ethnic insultetuy leaders all contributed to creating a
situation where recognition became more importaan tdevelopment in Keny&®
Moreover, Kenya has faced not only some of theketh economic inequalities
on earth, but also a growing politicization and lipgcation of violence related to
elections, the perception of historical margindlaa of certain ethnic groups, and a
disproportionately unemployed young populatidh.Additionally, targeted political
violence during or after elections never had consaqges for the perpetrators.
Accordingly, the common sense of justice becandertmined and a culture of
impunity grew among the Kenyan publf€. All these factors certainly fueled the post-
election riots in 2007.The Rift Valley Province,eonf Kenya’'s seven administrative
provinces at the time, in particular experiencedcimof the violence after the2007
election cycle. This area has a long history otteda-related violence, and the scars of
that past violence had not completely heafédn a pattern that is not only unique to
Kenya, most efforts by NGOs, media, and intermati@gencies focused on monitoring
the election and campaign fraud, keeping an eyevaiar registration for example.
Meanwhile, less attention was given to the inform@anization of violence before the
elections that helped produce the infrastructureniass violence when it became clear

that the elections had been riggéd.

% |hid Ashforth 2009, 11-12.

97 |bid Klopp, Githinji, and Karuoya 2010, 6.

1% |bid Ashforth 2009, 10.

199 Jeremy Horowitz, “Power-sharing in Keny®tesentation at the Workshop on Political Inclusion
Africa, American UniversityApril 24—-25, 2009): 5.

20 Elisabeth Lindenmayer and Josie Lianna Ka&y&hoice for Peace? The Story of 41 Days of Metfiati
in Kenya(New York: International Peace Institute, 2009).
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The perceived arrogance of the political, bureaticr and commercial elite
surrounding Mr. Kibaki had engendered an overwhagpmationwide sense of alienation,
which amounted to a sense of exclusion and losdigifity among the majority of
Kenyans, who were not Kikuyu or from associated momities®®? In the run-ups to the
2005 referendum and the 2007 election, some palisc from the administration
perpetuated this perception by insulting minoriti€s

During the election campaign, language comparabléhat heard before the
Rwandan genocide was used, describing outsidemsadsdoa a Swahili expression for
“spots” that have to be removed or cleanSédDespite the fact that the time before and
during the elections had been relatively peacédugstanding grievances were waiting
to explode. In sum, the country was vulnerablethmie clashes because Mr. Kibaki was
not able to live up his promises for all Kenyansyt lbather delivered for his own
ethnicity’™.

Presidential elections in Kenya were held on Ddmam27, 2007. Despite
allegations of rigged results, the Kenyan electeaa@hmission declared the incumbent
Mr. Kibaki as the winner and the president was ilyastvorn in on December 30,
2007%°° The last opinion polls before the elections saw ®llinga ahead of Mr. Kibaki.
Although Mr. Odinga was ahead of Mr. Kibaki as thsults flowed in, when the national
total was presented, Mr. Kibaki was suddenly imfroMr. Odinga demanded a recount

of the votes, but instead the electoral commissiealared Mr. Kibaki's victory. The

*ihid HRW 2008, 67.

222 |pid Horowitz 2009.

293 |hid Githongo 2010.

294 Face to face interview with an aide to Kenyaisrfer Prime Minister and a coalition partner in Kaisy
post election coalition, January 2014

2% pid ICISS 2001, 19-27.
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chief EU observer of the elections announced, fittlesidential elections were flawet®
Almost immediately, violence started to emerge framgry demonstrations aimed at the
Kibaki government and its PNU supporters for stepline election. The government
responded by using excessive and calculated femeaetimes using police to intimidate
the opposition, especially in the ODM strongholdd<isumu and in parts of the Nairobi
slums?®’

As the violence escalated, some ODM politiciangganized and used
demonstrations to bargain for power. In some atleeyg also encouraged and organized
violent displacement of PNU voters from oppositmmes, such as Mount Elgon and
Kuresoi.

It is crucial to note that in contrast to formefcles of violence, the emerging
dynamics were much more like a civil war than tha&tessponsored violence of the
past’®® The violence resulted in more than 1,300 deathis3®0,000-600,000 IDPs both
at the hands of security forces and through vioéhmic clashes. The violence came as a
shock to many Kenyans and the international comtpuas Kenya was always known as
a rather stable exception in a shaken redidin reality, however, such an assessment
was ill judged. Calm was often seen as peace, readivity was regarded as stability—
but many old underlying issues were fueling theflocn Although elections in the 1990s
resulted in violence, the 2007 crisis is commonBers as Kenya's worst post-

independence political violence. International exteesponded swiftly to the Kenyan

2% |hid Hamburg 2010, 153.

27 «gecretary-General’s Press Conference in Naitdijted Nations February 1, 2008, unofficial
transcript, http://www.un.org/apps/sg/offthecufp@rid=1127.

208 Ramesh Thakur, “Law, Legitimacy and United Natidmdelbourne Journal of International Laf,
no. 1 (2010).

209 | loyd Axworthy and Allan Rock, “R2P: A New and filmished Agenda,Global Responsibility to
Protectl, no. 1 (2009): 55.
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crisis, as it appeared to rise to the level of egnagainst humanity, a level of violence
that R2P is designed to prevent. Concerned by ithgppct of heightened fragmentation,
the AU launched mediation efforts to stem the tfleiolence.

The response was also supported by the UN, Kemgiighbours, key donors, and
civil society. Nonetheless, respected personalilike Bishop Desmond Tutu or
Ghanaian President John Kufuor, who was also thigomg head of the AU, reached
little progress on the ground and were not ablbriog the two main political parties to
the table’™

It needed the negotiation team known as AU’s Pah&minent Africans, led by
former UNSG Annan, to arrive in Kenya on January, 2808, and come to a
breakthrough. Finally, after almost 40 days of emdt@mg negotiations between Mr.
Kibaki and Mr. Odinga, a deal was brokered in |B&bruary 2008 Thanks to the
external diplomatic support, no more coercive messwere necessary and the alarming
situation was defused by the conflicting partiesntselves. In fact, the situation was
perceived as so successful that Human Rights Wafelred to the diplomatic response
“as a model of diplomatic action under the ‘Resjituifity to Protect’ principles.?'?

At the end of February 2008, a negotiated settiénaas reached through the
National Accord and Reconciliation Act (National @ded) consisting of four agenda
items to address the roots of the post-electionenae: (1) the implementation of
constitutional reforms; (2) the establishment afugh and reconciliation commission; (3)

the establishment of an independent review comenitbeimprove the election process;

20 Roger Cohen, “African Genocide Avertedew York TimesMarch 3, 2008,
http://www.nytimes.com/2008/03/03/opinion/03cohémih

211 {jAs
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22 Francis Fukuyamayation-Building: Beyond Iraq and AfghanistéBaltimore, MD: Johns Hopkins
University Press, 2006).
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and (4) a commission of inquiry on the post-elettiaolence meant to identify and
prosecute perpetrators. The successful implementafithese agreements and resolution
of the underlying tensions was key to breakingayre of violencé™?

On March 19, 2008, the Kenyan parliament votecrteend the constitution to
provide for a prime minister and two deputy primaisters and, subsequently, put the
National Accord into law. By appointing Mr. Odinga the prime minister, Mr. Kibaki
provided his opponent with a long sought positianthe government that had been
promised after the 2002 elections. Thus, the Natiohccord deals with the key
opposition grievance that the president has toochnpaever.

Less overtly, the National Accord’s coalition gavement somewhat neutralizes
the charges that non-Kikuyu have been marginalizech power under the Kibaki
regime. The international community praised theieaaments, but John Githongo, a
respected Kenyan anti-corruption activist, reitesat‘these coalitions are the result of
democratic failures, not successé¥.”

With the establishment of a coalition governmemtAgril 14, 2008, there was a
need to transition from humanitarian relief to m@ermanent solutions for the IDPs.
Their return from camps to their previous homes s$igdificant political and economic
implications for the new government. With this bgiund of how the crisis took place
and was addressed, the study now looks at how & ¢dncept was applied to the

Kenyan post-election crisis.

213 |bid Hamburg 2010, 205-207.
24 |bid., 214.
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3.9.3 Kenya as the Pioneer R2p Case

For a long time, the international community cladnto give priority to early
action and the development of the diplomatic cdpaldr an effective response to a
conflict-prone situation. The responsibility to peat, the first R2P pillar, is based on the
idea that states have a responsibility to ensw@edbmestic tensions are addressed before
they escalaté'® States also have to provide certain dimensiorgoofl governance (like
transparency and the rule of law), health, broadtigggation, and economic
development® Failure by states to take action when mass viel@uzurs results in a
transfer of responsibility to the international coomity.

UNSG Ban characterized the post-election ethmshes in Kenya as an R2P
situation and took diplomatic and political stepsaddress the violence in early 2008.
Contrary to the polite diplomatic language usedWy officials, Mr. Ban was blunt
during a visit in Nairobi in February 2008: “The gmde and leaders of Kenya,
particularly political leaders, have the duty, d@he responsibility, to wake up and reverse
this tragic path before it escalates into the haraf mass killings and devastation we
have witnessed in recent history.

| have come to emphatically reiterate my fullagpport to Kofi Annan.*'’ The
international community was fortunate that Kenyatharities accepted regional and
international involvement; consequently the inteti@n in sovereign affairs was not
challenged, an issue usually contested with R2Btilse Additionally, R2P’s application

to the Kenyan crisis did not involve any kind ohsgons or military interventions, which

Z5Dean. G. Pruitt and Sung Hee KiSpcial Conflict: Escalation, Stalemate, and SetéetrBrd ed.
(New York: McGraw-Hill, 2004).
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meant that the UNSG could avoid politicizing théake by invoking R2P as a solution
even without the authorization of the UNSC, whicbhud have easily politicized the
debate.

In Kenya, Mr. Annan proved the value of outsidgayement when he succeeded
in preventing an escalation of post-election vioksnan outcome that he saw as a
successful example of R2P in actfdfiThe success achieved by Mr. Annan shows that a
joint undertaking by the UN and other multilatesald regional organizations specifically
AU can be successful.

Without the joint effort, the parties would notegelt the pressure to come to the
table and hammer out an agreement. Invoking R2Pimpsrtant to demonstrate to the
Kenyan political elite that the international commity cares about the crisis in Kenya
and stop the cycle of violence. Instead of brutaslies and forced displacement, R2P
mattered because it provided a diplomatic solutdn. Annan himself said “when you
have ethnic violence, if you don’t mediate quickigu get a hopeless situatioft®

It took Mr. Annan some 40 days to convince bottesithat there was no way
either side could run the country without the othad that without an agreement the
country would be in a political gridlock. Finalli¥r. Annan concluded proudly” When
we talk of intervention, people think of the milyaBut under R2P, force is a last resort.
Political and diplomatic intervention is the finstechanism. And | think we’'ve seen a

successful example of its application in Ken§&.”

218 |hid Cohen 2010. (Cited above)
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However, intervention, whether by military meamsot, is only successful when
it also establishes some form of a nation-buildingcess that will prevent the area from
becoming a security threat yet ag&ih.The UN tries to maintain peaceful relations
among states, but also addresses conflicts witlaites The UNSC has diplomatic and
non-coercive tools available such as mobilizingadrsupport for diplomatic efforts, fact-
finding missions to raise visibility, and directgogiations to prevent violence.

Thus, the UN has the most advantages for prevemtiags atrocities since “it can help
with early, quiet diplomacy aimed at building aioats own capacity for acquiring
necessary skills and institution&?

In case these efforts are not sufficient, sucaé$efmanitarian interventions need
(1) sufficient political and economic but also @y power as a backup; (2) enough
financial resources; and (3) the perception thist & legitimate prevention effort° Most
important for the international community is to frepared to take a pro-active stance in
helping nations or groups in trouble rather tharting for disaster to strike.

Escalating conflicts can reach a point where bo#ntigs find the further use of
confrontational tactics either unworkable or unwiéePreventive diplomacy has a range
of measures available, among them good officesjlittdion, mediation, shuttle

diplomacy, and multiparty engageméf.

221 wee: Judges Approve Kenyan Investigatioriiman Rights Watch (HRWWYlarch 31, 2010,
http://lwww.hrw.org/en/news/2010/03/31/icc-judgepagve-kenyan-investigation.

22Jef‘frey Gettleman and Marlise Simons, “Internatlddaurt Seeks Indictments in Kenya Vote
Violence,”New York TimedDecember 15, 2010,
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In the Kenyan crisis it was also the Kenyans tredwes who had an influence in
forcing the deal. Although outside pressure helpeaders in business, media, law, and
religion also worked hard for reconciliatiéff. These combined efforts from the
international community as well as from inside tioeintry made the February 2008 pact
possible and helped to discourage any kind of thgnation or further mass killing.
Moreover, the inclusion of the opposition with tygpointment of Mr. Odinga as Prime
Minister, the drafting of a law to work againstbailism, the creation of panels to
investigate the election and to draft a new comstih, and the implementation of a truth
and justice commission to investigate historic andrent political crimes, were an
encouraging stait’. Indeed, a new constitution passed in a publieresidum by great
majority in August 2010. It limits the power of th@esident and decentralizes the
country, raising hope that inequalities will betbeaddressed in the futui®.

The progress in Kenya’s peacebuilding processbeameasured by the scale of
return and the success of (re)integration of tlepldced. Yet, there are enormous gaps
between current programs and policies and the lagaacebuilding interventions
required. An example is the UN Peacebuilding Comsiars with a program in the Rift
Valley, which has been criticized for being far ®mall to have an overall impact on the
IDP situation in Keny&*®

Peacebuilding efforts in Kenya are rarely adedquate@alyzed and despite the

recent recognition that displacement and peacdhgiltiust be dealt with in conjunction;

226 Face to face interview with informant conductedlfi  December 2013 using designed questionnaire
227 Face to face interview with informant conductedl®i  December 2013 using designed questionnaire
228 Face to face interview with informant conductediéfi ~ December 2013 using designed questionnaire
22 Telephone Interview with Policy Makers in the Goweent of Kenya, February 2014.
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the two are often treated as conceptually and progratically distinct2° Only a fraction

of IDPs can be considered returned or settled, andng those, many do not have
adequate security and livelihoods, medicine andlfoaccess to compensation and
restitution, or improved relations with neighb6ts.Some of the militia groups are
informal and have political ties; challenges to derhzation exist, and these groups
could be easily reactivated.

There was also evidence that these militia gromeie gaining more autonomy
and that arms were being stockpiled for the fueleetions’>? Thus, the effort of the
international community to help rebuild the courdfter its crisis, especially with regard
to the IDPs, has been insufficient and violencehinigturn with future electiorfs”

The government of Kenya’'s national policy on péadding and conflict
management only mentioned displacement in passipile the United Nations
Development Program (UNDP) has strengthened itsgiealding efforts, they rely on
exchanges and dialogue that often appeal to urbathybut often miss out on rural
networks. Remote places like Kuresoi are not eeached, nor are all the key actors in
communities affected by violence brought into thscdssiorf>* The drafted national
policy on peacebuilding and conflict managemenesdhat there is a need for a reform
of the constitution, as well as of public servigmlice, and land policies; but such
reforms often remain out of the discussions abeatpbuilding. The current formulation
process of a national internal displacement pdheyAct and national land policy, which

passed parliament in December 2009, provides ogsrior these dialogues at the local

230 Telephone Interview with Policy Makers in the Gowaent of Kenya, February 2014.
1 Telephone Interview with Policy Makers in the Gowaent of Kenya, February 2014.
232 Telephone Interview with Policy Makers in the Gowaent of Kenya, February 2014.
23 Telephone Interview with Policy Makers in the Goweent of Kenya, February 2014.
%4 Telephone Interview with Policy Makers in the Goweent of Kenya, February 2014.
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level. Particularly during election times, the aifion in Kenya is easily prone to
violence, as the political tensions are usually bimd with an ethnic componéefit.
Countries like Kenya have to reengineer their darigin to undo the destabilizing
concentrations of power and resources within ndsrdvased, elite-backed regimes.
Kenya, for its part, successfully passed a refarantb implement a new constitution
that amends the presidential system to includenagpminister. Moreover, the ICC seeks
has indicted the persons thought to be mainly mresipte for the post-election violence,
an important step to end impunft{. On December 15, 2010, the General Prosecutor of
the ICC, Luis Moreno-Ocampo, named six Kenyan |lesads responsible for the violence
and asked judges to charge them with crimes aghimstnity, including murder, rape,
and torture. In fact, this is the first time that &©£C General Prosecutor stepped into a
case on his own initiative, without a request friv home country or by the UNSE.
Another dimension is the question of center andppery of political power
distribution, because often the capital is thedaltrinating force. In an attempt to make
the system fairer, the opposition has called fdefalism; it is a demand reflecting the
marginalization of regions of the country fallingitside the incumbent ruling party’s
power base. Again, this is not just a Kenyan pnobleut resonates across the continent.
Yet, Kenya can serve as an example for other casntike Guinea, Coéte d’'lvoire, and

Madagascar in 2010, in overcoming their politicaadlock.

235 Telephone Interview with Policy Makers in the Gowaent of Kenya, February 2014.
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The R2P therefore toolkit implies not only the p@ssibility to prevent mass
violence but also the responsibility to follow up the intervention thus the responsibility
to rebuild. The international community should makee that a sustained follow-up
takes place. Of course, it is the main respongibiif the local elites to guarantee
coexistence and security otherwise nation-buildittgnately will not work. However,
achieving enduring peace as the ultimate goal edgoires international support. As
evident in the case of Kenya, it is indeed a chagileg task. Long-term issues must be
addressed, including the improvement of the palitemd economic conditions and the
development of basic and effective legal institasioBeing effective is a question of
political will, means, and capacity.

The international community has continuously antensively debated about
R2P, not least because many countries in the gtedath fear that it would threaten their
sovereignty. The application of the R2P conceptha Kenyan post-election crisis was
therefore particularly important because it hasasha way that military intervention is
not involved. Although the ICISS and R2P advocates hargeied for a long time that
force would only be used as a last resort, R2Ptslseeshave maintained that an armed
intervention is automatically implied by the R2Rnpiple. Thus, Kenya helped as an
example of a truly diplomatic intervention thattkest the violence. This fact by itself is
an important step for the acceptance of R2P byirttegnational community at large.
Furthermore, with the guidance of internationabesitthe two main Kenyan parties were
pressured to work on a new constitution that repressthe new realities of Kenya in the

twenty-first century and avoids overconcentratibpawer in the hands of the president.
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However, the application of R2P in the Kenyan dagé severe weaknesses. First, the
diplomatic efforts came too late; by the time thegre implemented, hundreds of people
were dead and hundreds of thousands were displa¢eld.an efficient early warning
system, the international community would have bewme aware of the ethnic clashes
after the elections.

Additionally, influencing the presidential campaighat fueled ethnic hatred
through hate speeches could have further helpedvmding violence. Second, the
international community did not insist on propeotection of IDPs, nor was it of great
importance that was actually given the status of#hin Kenya. As a consequence, the
rights of many displaced were not fulfilled andod of suffering occurred and further
grievances arose.

Overall, the Kenyan crisis is not fully resolvedrtially because of the situation
of IDPs. There is the risk that despite all preaéweé measures a burst of violence may
break out again with every election. Kenyan pditieadership, the leadership of the AU
and the international community are very much awafethe likelihood of the
reoccurrence of violence. It depends on them te t@k the responsibility to prevent it
and avoid production of more IDPs.

3.10 Conclusion

Though AU registered positive impact generallythe Kenyan case with regard
to stopping hostilities and negotiating an amicgtdever deal, IDP as group remained
greatly affected as there were no specific measgeased towards their plight as a
special group. The approaches applied by AU conageadt on power and political

settlements by the protagonists. Recorded casestefvention were mainly by
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humanitarian agencies though AU is said to haveesigd them for such interventions.
Noting that it was difficult to intervene without flamework, AU has passed the
convention on IDP protection .The efficacy of tidsnvention however lies on future
ratification and domestication of the same by AU mber states followed by

implementation. Unless this is done, IDP protectioder AU may remain a pipe dream.
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CHAPTER FOUR

Critical Evaluation of AU's Approaches to IDP Govenance

4.1 Introduction

In this chapter, the research focuses on crucadtigal data on IDPs, the impact
of internal displacement on them and more impolgaihte peoples’ take as to whether
the African Union (AU) or its predecessor Organmatof Africa Unity (OAU) as a
regional organization has done anything with reg@rdhe governance of internally
displaced persons. As such, peoples’ knowledgefla¢adUnion is interrogated and also
what they see as its role with regard to IDP goaece.

Further, people’s knowledge of the AU convention the protection and
assistance of IDPs is also sought. As such, spegtiestions asked here include
knowledge of AU, knowledge of its role, knowledgedaopinion on the convention,
whether or not AU is participatory and people dnieanong other pertinent issues. This
has been done through direct structured interviéssphone interviews and also by use
of questionnaires. Displacement in Kenya during 2087-2008 post election violence
has been used as the point of reference to fintheutature and kind of intervention AU
may have taken.

4.2 People’s Opinions and Knowledge on the Existeaof AU

According to an interview with, an Internally Diaped Person, displaced from
Naivasha town in Rift Valley province of Kenya awmdrrently residing in Nyanza
province, specifically Kanyaluo location, Rachuoniworth District in Homa Bay
County, Kenya, African Union only exists on papadavhere it is effective, the same
has been in protecting African leaders who thenesedre behind some of the causes of

conflicts which finally lead to internal displacente In his view, it is therefore
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impossible to expect a class of people who haveezhdisplacement to come to the aid
of those who have been displaced either as Afridalon heads of state through AU or
as individual personS® Whether or not he is aware of the convention lier protection
and assistance to IDPs, he says, this is news hy tmdéernally Displaced Persons and
they would wish to know more aboutt?

An interview with an employee of the Refugee Cotism of Kenya who has
been working on matters concerning refugees reglediat though the AU Charter and
other subsequent instruments including the coneergpells out good intentions by the
regional body that is how far the same goes. Sge, s€ommitment by AU to IDP
governance is not there. Africa is littered witlsglaced persons all over. From Sierra
Leone, Liberia, Nigeria, Democratic Republic of @onEgypt, Mozambique, Rwanda,
Uganda, Kenya and many other African countriespldement of internal nature has
remained a discourse which is never ending. Afrieaders and the African Union are
yet to take any practical step to help in the glighiDPs. Refugees are better off because
of the United Nations Convention on Refugees arndndant structures like United
Nations High Commission for Refugees which hasrin@gonal obligations on states to
help in refugee governance. Because IDPs have roes@d international borders and
remain within the jurisdiction of their countrie&frican leaders often cite sovereignty to

escape international accountabifify.

239 |Interview with Obadiah Nege, an internally disgldgerson in Kisumu 3une 2013.

240 Telephone interview with an internally displaceztgpn from Kisumu on 31June 2013.

241 |nterview with, Catherine Njoroge an employee efiRjee Consortium of Kenya, Juné"2813 in
Nairobi.
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Many people who know about African Union, its maledand the existence of the
convention are the urban educated. The bulk ofriatly Displaced Persons in Kenya
and Africa don’t know even about AU. Our governnseimave internal structures yes but
they only focus on relief which is also not sufiat. *** African Union is not helping at
all. It is just but a club of leaders to protece@mother.

Overall, Seventy eight percent of those intervidwand respondents to
guestionnaires were unaware of AU’s existence witly twenty two per cent saying
they knew about the regional organization. This lewel of awareness about AU’s
existence shows that the regional organizatiorotsheing felt by the masses in member
states who ideally should know the organization.isThould be a pointer that
governments of member states have not involvedetis on AU matters. The regional
organization is therefore withdrawn from the peoplés supposed to serve including
IDP’s whose protection is at the centre of AU’s gnammes.AU therefore needs to do

more to make it be felt among the citizens of iesmber states.

242 |nterview with Linda Matama, a volunteer, LutheRelief Agencies, conducted off Bune 2013
through telephone.
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Figure 1: Percentage®n citizens knowledge of AU

Awareness level on AU's existence

Figure one above shows the level of awareness df ANistence among tf
citizens ofAU member states which is not good for the orgdion:

It is worth noting that there are some organizaithat are more visible than /
in Africa. In Egypt and Generally the Maghreib region fatamce, recognition is give
more to the Arab leaguhan the African Uniofi**The Arab League has done a lot w
regard to relief work but nothing tangible on segjlinternally displaced persons &
giving them fresh leave of life including a souafdivelihood. It remains to be seen h
the African Unionand the state parties to the convention will maventplement the

convention assuming they will domesticate it in firet place. Also without peop

283 Interview with, a former Kenyan Ambassador to Egyp2<" June 2013.
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driven approach to the union’s matters, very lileecess can be achieved. People don't
approve of AUs agenda leave alone the membershifhedf countries to the Union.
Above all, for AU to work not only in IDP governamdout overall, Africa must
democratizé™

AU remains largely unknown among the rural popeldtis known only by the
urban elite. The rural poor only hear that theiadwe of state have traveled outside their
countries to attend continental meetings. The ¢bjes of AU remain unknown to them
while the existence of the convention is not knawen to the elites. AU has not done
anything meaningful to its citizen$”
4.3 AU and Commitment to the AU Convention on the ftection and Assistance to

IDPs

AU is known by Africans according to a commission&ith National
Commission on Integration and Cohesion in KenyaI@NCThe Problem is that it has
not met its objectives and remains largely uncorneditto its charter and attendant
obligations?*®

The convention like many other AU legal instrunsemtay just remain a beautiful
piece of international instrument unless real cotmrant and faithfulness to its letter and
spirit are met?’

The problem is not really about knowing AU as siidk largely about knowing
what it should do and whether it has done the sémmay opinion AU is a club of Africa

despots. It has served only to protect African égadvho are accused of offences, before

244 |nterview with an IDP carried out ori‘July 2013.

245 Interview with Immaculate Mwaura, an IDP carrimd on £ July 2013.

248 Interview with, Samson Ojiayo, a former Presid&inge la Wananchi. Carried out otJuly, 2013.
247 Oral Interview with Milly Lwanga, a former Commisser with NCIC Kenya carried out off 3uly,
2013.
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international criminal court. They have convenedesally to defend Omar AL Bashir,
Sudanese President, Robert Mugabe of Zimbambwéhanother day Uhuru Kenyatta of
Kenya. In all these gatherings nobody thinks alibatIDPs. In fact in their quest for
political power and desire to hold onto power, tleayse conflicts and subsequently
internal displacement. The convention is just papek on AU’s shelve$®®

The displacement in Rwanda was of untold magnitAdlewatched people being
butchered, displaced and took little or no actibne convention is well intentioned. As
to whether or not state parties will domesticatemglement it is a different mattéef’
Knowledge on existence of AU, its objectives angl ¢iistence of the convention is very
limited among the IDPs more than other group. Aerimally Displaced Person currently
living in Thika having been displaced from Nakumidsthat they don’t know that AU
“thing.” We only see Kenya Red Cross Society antietimes chiefs who come to give
us food and clothing®®
4.4 Knowledge of AU’s Objectives

This research also sought to know whether or eoipfe including IDPs know
about the objectives of AU. As such, questionnageed interviews were conducted
amongst ordinary people, IDPs, administrators nhajor the provincial administration
and also among NGOs and NGO workers.

The knowledge of AU’s objectives was found be kgthamongst NGOs and

NGO workers and lowest amongst IDPs and ordinaoplee

248 |Interview with George Okumbe, a Kenyan LivingRwanda conducted on th& Suly 2013 via
telephone.

249 Interview with Robert Gerenge, an employee ofititernational committee of Red Cross in Rwanda
conducted on'%July 2013 via telephone

250 |Interview with Mirriam Njoroge , an IDP or"4July 2013 via telephone.
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Figure 2. Knowledge of AU’s objective

Knowlege of AUs objectives

sanl

Ordinary people IDPS administrators NGOs

Figure two shows that IDP’s Don’t know much about’#objectives thus woul
naturally not even expect it to intervene duringesaof displaceme Administrators
seem to know AU’s objectives which shows the stedmtric nature of regioni
organizations. The high level knowledge of AU’s extijves among NGCworkers is
largely due to their nature of work thus the neetbtm strategicpartnership with AU ir
running programmes aimed anchoring IDP protectidimis will strengthen th
collaborative approach to IL governance.

Miriam Njoroge also an IDP seg that they only hear of AU when preside
travel out of the country to Adis Ababa. “Hiyo AU ya Marais si sisi,” (That AU is fc
presidents not us).

It can thus be concluded that knowledge of AUpligectives and the existence
the convention remas as varied as the respondents. Whichever waygghbeval rate

on the AU performance is also equally varied. Tésponses by ordinary people aprg
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to paint a very dismal performance of AU with reyao IDP governance besides ot
matters.
4.5 AU andIntervention

This research also sought to know what kind of rugetions Kenyan IDP
received during the 2007/2008 post election viodeaed from which players. Most IC
interviewed stated that shelter was the greatest interventey teceived morly in
churches and tented camps provided by Kenya RessCite respondents did not kn
or show awareness of any form of intervention by B¢y stated that they received a
of humanitarian intervention from NGOs and othemhnitarian organizatio but not
AU.
Figure 3. Forms of Intervention

Chart showing forms of intervention and leveldntervention.
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Figure 3 above shows the various areas in whi¢lideceived intervention from
various quarters including NGO'’s. The largest foomintervention was in terms of
shelter provision which stood at fifty five percemth food forming twenty five percent
of the interventions. Several other areas requireitention received minimum
interventions. AU therefore ought to map out crleigas that require intervention so
that its approaches and partnerships with othée stad non state actors can register the
envisaged results.

The study also sought to establish whether AU e&fective in its approaches
and interventions in IDP governance. Interviewsdranted on whether AU was effective
in dealing with the IDP protection and assistaretarned a negative verdict with ninety
five percent of the respondents saying au was ffiettere with only five percent saying
it was effective. Majority cited lack of interveati in the Kenyan case and many other

African states as their reason.
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Figure 4.1s AU committed to and effective in IDPgovernance?

Level of AU's effectiveness and commitment to
IDPgovernance

Figure four is actually a vote of no confidence Ad.The high percentage
respondents holding the opinion that AU is not @ffe shows that despite the gc
intention by AU and the policy and legal steps kAU not yet felt in the area
intervening in internal displacement. The au thus need®ota bt so that it can win tf
confidence of the populace that it means busine#ss area
4.6 Reasons for AU’s Ineffectivenes

This research also sought to know the reasons AYJnuoabe effectiven dealing
with IDP governance ad various responses were giv@mging from lack o

democratization to sovereignty of member natiores Bjure four belov
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Figure 5. Reasons for AU'’s ineffectivene

Lack of peer review
7%

Seventy one percent of the respondents felt thatAU was ineffective in th
protection of IDPs and other forms of interventlmetause of lack of democracy amc
member states which often lead to bloody politm@npetitions and unpopular polici
which cause conflict thus displacement. Even atisplacement, respondents felt tt
AU cannot effectively intervene because membeestate led by despots who care
less about the plight of those they |. AU has often cited Sovereignty for lack
intervention during internal displacement in membtes. Only eight percent of tt
respondents felt this was a reason as most respanf®ught this was a mere excus
evade responsibility. Fourteen per cent of the aedpnts felt that lack of publ

participation was responsible for AU’s dismal penfiance which significant consideri
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that citizen’s knowledge of AU and its objectiveslow. Some seven percent of the

respondents thought that lack of peer review anangember states was responsible for
AU'’s lack of commitment and effectiveness in thisaa Though this percentage is low,

peer review in thematic areas is likely to helpiédn countries improve their governance
and reduce conflict thereby reducing internal dispment.

Respondents felt that protection for internallgpiced persons is different from
that of refugees. Access may be problematic irrmadeconflicts and have to be secured.
Safe havens may need to be created. Evacuationbenageded. Strong advocacy skills
may be essential. Not many international orgaronatinave this kind of experience or
expertise. Only ICRC does, although increasinglyH@R and other organizations have
begun to focus more attention on providing protetto internally displaced populations
through increased field presence, reporting ofgmtodn problems and joint advocacy.
Intervention by humanitarian organizations wouldstibe a plus in this regard. It would
thus be necessary to have increased humanitart@nvemtion at all levels but in
coordination with regional bodies such as AU.

4.7 Conclusion

In this chapter, we have been able show that refgds and interviewees feel
that AU is not effective and committed to IDP gawaance due to a myriad of factors. In
the next chapter, we by way of recommendationscpteslegal and policy actions which
may be required for AU to be effective in this rebaased on the reasons cited by the
respondents as contributing to lack of effectiver@sthe approaches employed by AU in

IDP governance.
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CHAPTER FIVE
Summary of Key Findings, Recommendations and Conctions

5.1 Introduction

This chapter provides the key findings of the gtadd suggests areas of further
research. The chapter therefore deals with the susof the study, conclusions, and
recommendations emanating from the research wghardelDP Governance regime. In
this chapter, various measures that have been takethe national, regional and
international level to respond to the IDP govermaissue are appreciated. Nevertheless,
recommendations to make the same better are materegard to academics, policy,
legislation and institutional framework.
5.2 Summary of Key Findings

The study has drawn five key findings as outlin@ihe knowledge of AU and
it's objectives among the populace is very loWAW is not committed to its objectives,
legal and policy instruments and intervention iternal displacement among member
states (iii) AU has intervened in cases of intediaplacement using various approaches
and forms of intervention. (iv) AU intervention nseges in internal displacement are
ineffective. (v) Several factors contribute to thefficacy of AU’s approaches to IDP
governance.
5.3 Key Findings and Conclusions

The main objective of this research was to iogate regional approaches in the
protection of IDPs. A special focus was on the Atdl anternally displaced persons in

Kenya during and after 2007/2008 post electioneriok in Kenya. On this objective, it
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was found out that the AU used both the collabweeaéind cluster approach guided by its
several policy and legal instruments.

The appointment of panel of African Eminent Pesstm mediate the conflict
leading to cessation of hostilities, humanitariateivention through collaboration with
humanitarian agencies is a reflection of this. kerttechnical support to IGAD and the
Kenyan Government also confirms these approacheaube out of these, Kenya
developed an IDP policy and later an Act of Parbamon the sam&' AU has also
moved to legalize its intervention measures in ID&ernance by establishing a
convention The Protection of Internally Displacegfdons in Africa Convention which
requires states to pass domestic legislation ofmalas nature establishing a central
national authority to deal with internal displacermegictims .Surprising finding here is
that common populace don’'t seem to know the existeand objectives of AU. This
made the appreciation of the AU approaches amamgithims low>2We also found out
that AU also employed the cluster and collaboraipproaches using partners though
this was not felt and largely, interventions feéire credited to NGOs.

Specific objective two was to investigate the effeeeness of AU Convention on the
Protection and Assistance to Internally Displaced &sons

On this objective, it was found that though AU hpobneered a regional
Convention on IDP governance and that twenty Afristates had ratified the same,
Kenya had not ratified the same despite having teomel legislation to deal with the
same issue. This made AU’s intervention in Kenyabamatic as Kenya has no

obligation under the convention .Further, the coiom became in force well after the

%1 3ee chapter three on the Protection and Assistarl@¥s and Affected Communities Act of Kenya
2012
%2 g5ee Chapter four on people’s knowledge of AU ahd dbjectives
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displacement in Kenya and AU could only interverepehding on its Constitutive
Charter and the guiding principles.

Generally, not much has been done after the caiovewas established and so
far it remains a document of good intention. AUsmeeds to lobby its member states to
ratify and domesticate the convention. AdditionalyJ needs to set aside resources to
effect the convention.

Further, it was found out that lack of democrasgues of state sovereignty, lack
of resources, lack of commitment and correspondmgfitutional framework was
undermining AU’s intervention in cases of interni$placement under the convention
and other authorizing and similar legal and policgtruments. As such, the convention
was found to be ineffective in the Kenyan case awmen other subsequent cases of
internal displacement in Africa because of the @poentioned factors.

Given that he convention is more recent and has batified by just a handful of
African states. Beside, very few counties have dsfitated the convention. Both at the
level UN and AU governments have appreciated thae but have done very little to
operationalize them. This gives a marked differenite refugee governance where there
is international conventions and domestic legighatfor protection. Specifically to
Kenya, there is a national legislation for the potibn of IDPs but no corresponding
institutional framework to take charge of implenagitn. They are therefore treated as
ordinary citizens with any preference given beingrely humanitarian. The study has
found out that commitment to these instruments DR bovernance is lacking at all

levels.
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While humanitarian intervention would have helpde case of IDPs, the
competing twin concepts of sovereignty and natiaeaponsibility have worsened the
situation as most countries would look at interi@ntby regional bodies as an
interference with its sovereignty. Worse still #aes no single international agency
charged with taking responsibility in looking aetplight of IDPs. The absence of this
particular authority make IDP governance a quiteygarea. Nonetheless the study has
suggested recommendations in our last chapter asattemic, policy and legal measures
which could be taken to remedy the situation.

Specific objective three was to discuss ways of strgthening regional organizations
in dealing with IDPs.

On this objective, it was found that several fest@ccount for lack of
effectiveness of regional organization in dealinthwhe issue of IDPs ranging from lack
of legal and policy framework, lack of democra@gK of commitment by AU member
states, issues of sovereignty and lack of resourntewas found that to strengthen
regional organizations to deal with IDPs the abmadters must be addressed. As such
democratization of the African continent, more catnment towards measures aimed at
protecting IDPs, putting in place laws to effectPlprotection and setting aside some
resources towards this cause as well as abidinpdyesponsibility to protect doctrine
were found to be some of the ways towards strengijeregional organizations to deal
with IDPs. All the five key findings therefore po@d out these as the ways to strengthen

regional governance of IDPs more so for the AU.
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Specific objective four was to examine internally Bplaced Persons in Kenya after
2007/2008 post election violence.

On this objective, our study established thatdheas serious displacement after
the 2007-2008 post election violence accompaniednbgld suffering. Life and property
were lost, education rights were violated and soewanvironmental, health and other
aspects of human security. While there were intdfoas at different levels, the same
was largely uncoordinated and came majorly from tete actors. The AU only
appealed to humanitarian organisations to intervéte majorly focused on finding a
political solution to the electoral dispute whichused the post election violence in
Kenya.

The IDPs in Kenya continue to suffer since therellhoods have not been
restored and resources allocated for their settiestdl remain inadequate. Further, most
of the IDPs have not healed despite measures abtredonciliation being put in place to
ensure the same. The matter therefore remaindyangeesolved and an intervention by
AU even if belated will go a long way to help inghegard. Unless that is done, IDPs in
Kenya will continue to have no faith in AU’s regalnand legal instruments aimed at
intervening in their case.

While the Government of Kenya has enacted domésgislation to address the
plight of IDPs, the same was also found to be lgrgbeoretical as no practical
interventions have been realized so far excepivectses of resettlement and other forms
of haphazard interventions. The Kenyan governmkatefore needs to put in place
accompanying structures to implement the legistatithe Kenyan government should

also review its position and ratify the African Gention on the Protection and
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Assistance of Internally displaced persons in Afri©nly then would they owe a duty to
AU to protect internally displaced persons withis borders besides preventing internal
displacement. Overall AU therefore failed in itstemventions to protect internally
displaced persons in Kenya.

5.4 Hypothesis Testing

The study set to test the following hypothesi$, Hi AU’s approaches as a
regional organization to internal displacement dot rprotect IDPs.(ifo-AU’S
approaches as regional organization is effectivethie protection of IDPS and its
governance (iifi,-AU as a regional organization tries to protect $ifat is ineffective .
Findings two and three confirm the negative hypsitid; that AU regional approaches
don’t protect IDPs because there is lack of committmon obligations and general
conflict resolution measures despite the fact thhad of AU’s objectives is to ensure
peace and security through conflict resolutfon.

Findings four and five overthrow the positive hilpesis that regional approaches
by AU are effective in the protection of IDPs. Aimgs on this point at lack of
effectiveness by the approaches employed by AUDR Qovernance. The findings
however confirm the hypothesid, that the approaches employed by AU in IDP
governance are ineffective and require strengtlyeasndiscussed under objective three.

The study’s analysis points out therefore that eaapproaches by AU don’t
protect IDPs at all while some do protect IDPs dégn then are not effective and would

require several measures to be taken to make tffentiee.

#33ee chapter one on Hypothesis.
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5.5 Conclusion

From our findings, internal displacement has hadesl negative impacts on
populations and their security. Such impacts amaggolitical and economic in nature
.The net effect of internal displacement is thaturidermines human security of
populations in its entirety .lssues of health si@gureducation, personal security,
environmental security, political security, socsacurity political security and societal
security cannot be guaranteed in case of interisalatement. In Kenya, the security of
IDPs was much compromised and has not improved rdashite the attempts to settle
them. Regional approaches employed by AU did nipt éi¢her.

Despite the strides that have been made in recent yeasards addressing the
issue of internal displacement, much work remambé done. Protecting and, assisting
the internally displaced remains one of the mostmmex issues facing regional,
international and humanitarian organizations todaiging a whole host of legal, ethical,
and practical difficulties. The AU has started ogo@d note but must go beyond its legal
and policy frameworks to their real implementation.

Our study finds serious difficulties in IDP gomance with regard to AU
approaches in intervention. Whatever the case,epten of internal displacement by
addressing the root causes of displacement renagitoksorting out the IDP governance
issue. While total eradication of internal is natspible, addressing the root causes will
meaningfully reduce the levels of internal displaeat.

Conflict prevention, management and resolutiors tremain vital if is to be the
above achieved. Indeed prevention remains the elseapption in whatever

circumstances and every state rich or poor hasle sind a role to play in conflict
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prevention. Above all the call to save humanityasred and imposes upon every soul
and conscience the responsibility of respecting dnkmd. The AU as the first ever
regional body to develop a convention on IDP goarog must therefore take measures
to implement the letter and spirit of this conventi

In Kenya, the internal displacement that occuaftdr the 2007 elections caused
injuries, deaths and massive destruction of prgpewhile there was substantial
humanitarian assistance, the same was undermindldebgoncept of sovereignty. The
same was also uncoordinated as there is no céningnitarian organization specifically
tasked to undertake the duty of protecting IDPs Tdct that Kenya still has IDPS in
camps and that their resettlement has been ursdtsy with those settled raising a
myriad of issues raises questions on Kenya’s glaliid willingness to handle the matter.
Like refugee governance, IDP governance needs tiedislated nationally, regionally
and internationally. This will make IDP governarfa# within a definite framework and
be guided as such. Even then, commitments to sgibldtion and cultivating a culture
of peace would be key if AU ad its member statestargo beyond the convention.
Kenya thus must go beyond its legislative policgnfework on IDP governance and
establish an institutional framework to implemem¢ framework. The study concludes
from the information and data analyzed that intedisplacement indeed is a big issue
which ought to attract national, regional and in&ional attention both at the academic
research level and policy intervention level. Regioapproaches including those of AU

must therefore be reviewed to ensure they areteféebecause that is not the case today.
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5.6 Recommendations
5.6.1 Academic Recommendations

On the academic front, there is need for schatad® further research on the role
that regional organizations can play in IDP govaogasince it is a virgin area with AU
being the first and only regional organization whitas put in place a legally binding
framework tom protect and assist IDPs and affecechmunities in the form of a
regional convention. Scholars must therefore ldothe IDP issue as being distinct from
general regional interventions in conflict.
5.6.2 Policy Recommendations

The issue of Regional IDP governance requires Bbtirt term and long term
humanitarian, policy; legal and institutional intentions. To deal with the issue of IDP
governance, a lot of legal, Policy and institutlonzeasures need to be taken. Such
measures could take national, regional and intemmalt directions. The AU and its
member states including Kenya would therefore megboth immediate and long term
humanitarian, policy, legal and institutional intentions. This study thus recommends
that beyond the guiding principles, the conventiand the national legislations,
corresponding institutional framework ought to bet pn place to implement the
provisions and actions envisaged by these framesvork

Further, a definite locus of responsibility iseded in the field for the internally
displaced. One operational agency on the groundasino UNHCR should be tasked
with monitoring the conditions of IDPs, identifyirtigeir assistance and protection needs,
and working with a coordinating mechanism to praematdivision of labour to address

those needs. Attention needs to be focused onttisiqal security and human rights of
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the population as well as on its needs for fooddiniee and shelter.AU therefore needs
to establish such an agency.

Given that in some situations, the only way tovpte protection is to IDPs is
through military and police action. In Africa, regal military intervention is notable. In
1990 in Liberia, the Economic Community of Westigén States (ECOWAS) through
its military arm ECOMOG set up a safe haven forudands of displaced persons in
Monrovia and made possible the return of humamitaragencies to the city. More
recently in Sierra Leone, ECOMOG restored ordah@capital and protected displaced
and other populations. While it is true that intboases, ECOMOG forces also looted,
raped, and committed human rights violations, #erd had a positive side from the
point of IDP protection. In Kenya an AU member segaivhich this study focuses on, rape
and child molestation by security forces, was atsperienced this study therefore
recommends that the police force and the militanpiag AU member states be trained to
be able to handle IDPs and have better militargiglisie.

.Regional arrangements are very critical, espgciadince international
intervention is often not forthcoming or problensatrhen it does take place. In the case
of Kenya, the intervention during 2007-2008 wassaidtsfactory. Regional arrangements
like AU, IGAD and EAC should be strengthened arefr¢hshould be more partnerships
and collaboration between them in intervening imfict and humanitarian situations
like the case of IDPs.

Early warning systems to conflict, be they natlpmagional or international

should also be strengthened and professionalizetthatothey can monitor and inform
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policy makers on the possibility of conflicts saathrequisite policy decisions can be
made to avert the said conflicts and hence avertdmsequential displacement.

At the institutional level, an array of internatad humanitarian, human rights and
development organizations have come forward to roffeotection, assistance, and
development aid to IDPs. Nonetheless, no orgaozdias a global mandate to protect
and assist the internally displaced. As a resuk, system is ad hoc. Organizations
basically pick and choose the situations in whicéytwill become involved in on the
basis of mandates, resources or other considesatibmus, UNHCR deems about 5
million internally displaced persons out of a tathtwenty to twenty five million to be of
concern to the organization and only one milliorthafse are in Africa.

To remedy the selectivity, the international systcould be modified through an
effective central point within the system to roetynand rapidly assign responsibilities to
different agencies. However, there is no such paithough for the first time there is a
vigorous UN Emergency Relief Coordinator who isingkthe plight of IDPs seriously
and is trying to strengthen coordination among Wjereies. There is thus need to have
an effective central point to routinely and rapidhgsign responsibilities to the different
agencies of the UN, AU and national institutiongh regard to IDPs.

Taking Kenya as a case in point, with, immediateasures to address the
Humanitarian Crisis in the country need to be takéwre should be some assistance and
encouragement of displaced persons who have n@ lgack to their homes to do so or
go to other areas and to have safe settlementemulity throughout since tribal tensions

have not completely gone down. Adequate security protection, particularly for
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vulnerable groups, including women and childrero de provided where camps still
exist.

Provision of basic services for people in dispthcamps should also be done by
regional organizations and not only left to NGOmk8holders should ensure that there is
adequate food, water, sanitation and shelter witienaffected communities, both those
in displaced camps and those remaining in theirnaanities or settled elsewhere until
they are able to provide for themselves. Above, itie focus should be on immediate
and conclusive resettlement.

In the Kenyan case, the Humanitarian Fund for ddiion of Effects and
Resettlement of Victims of Post 2007 Election Viwle established in Kenya should be
operationalized expeditiously by establishing aalisan, multi-sectoral Board with
streamlined procedures to disburse funds allocdtedthe course of IDPs. The
management of this fund should also ensure clogadies with the ongoing national and
international assistance by NGOs to enhance thectaféness of delivery. It should
particularly ensure that victims of violence in anband rural areas are both not neglected
in the implementation. Transparency and accourtabi the use of the funds must be
ensured to avoid corruption.

With regard to legislation, The Government of Kanlyas enacted and clear
legislation on the protection of internally disptacpersons. What is now required is
operationalization of the same. A further reviewtlodé implementation of the African
Peer Review Mechanism for the period June 2006ne 2008, in respect of promotion
and protection of the rights of vulnerable groupsluding internally displace persons,

which equally recommended enactment of a legisiatm govern the IDP regime in
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Kenya should also be conducted to place in leskmarat from the 2007 post election
violence and the effects of the subsequent displaog

The AU andThe Governments of member states should also, ghrearious
poverty reduction programmes such as HIV/AIDS paogmes and educational bursary
funds focus on mainstreaming the vulnerable grdikes IDPs, children orphaned by
HIV/AIDS, the youth, women, the physically challeay older persons and the ageing to
participate fully in national development agendhaisTcalls for mechanisms to protect the
rights of the vulnerable groups through enactmerat immplementation of policies and
programmes aimed at empowering and protecting ihletsr of vulnerable groups,
stepping up security and strengthening responsacigmf law enforcement agencies in
conflict prone areas, streamlining screening pracesi and eliminating discriminatory
screening practices among communities in the IDMpsaand new areas of settlement.

The problem of IDPs has been with Africa and Kefoyaages and is not going to
be wiped out with a magic wind. This study recomdsethat the issue be submitted to
the relevant AU Commissions for follow up so asattdress historical injustices and
facilitate a forgiving dialogue between perpetrat@nd victims of the violence that
caused internal displacement.

At whatever, level, the civil society should becarporated in managing IDP
governance since some directly work with IDPs affférovaluable information and
humanitarian aid to the IDPs. It is thus the rec@ndation of this study that an all
inclusive stakeholder coordinating body should beip place at both, national, regional

international levels so that a multi- pronged apploto the IDP issue is realized.
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These recommendations answer the three key résqaestions which the study
raised in chapter one which were; what regionak@gghes has AU employed in IDP
governance and how effective have the approaches imeensuring the protection of
IDPs among its member states? What factors milagsanst AU in its quest to protect
IDPs among its member states? What policy, legal palitical interventions and
approaches has been put in place or may be requiree put in place to improve AU’s
effectiveness in the protection of IDPS as a regiatovernance issue? The research
guestions have therefore been answered by the.study

This study concludes that the successful Reggoaernance of IDPs in Africa
by AU will be based on three outcomes namely #fetg of those displaced, restitution
and return of property to the displaced and theatmye of an economic, social and
political environment that sustains them. Therelésrly a consensus that unless the root
causes that lead to internal displacement is redolthe problem of displacement will
continue to haunt Africa and the entire world folomg time. This study therefore
recommends that a comprehensive academic and patbgical research be done so that
the root causes of internal displacement be conemsahely analyzed and addressed
within the context of regional IDP governance aotl the generic way that has been the

norm for researchers in the area of conflict.
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APPENDICES
Annex 1: Questionnaire
UNIVERSITY OF NAIROBI
INSTITUTE OF DIPLOMACY AND INTERNATIONAL STUDIES

This questionnaire is intended to facilitate thedgt on ‘Regional approaches to
Internally Displaced persons, a case study of thefdcan Union in Kenya.’ The study
is for academic purposes and is carried out asapegtjuirement of the award of Master
of Arts degree in International Conflict Managemefs$ a key stakeholder, you have
been selected to provide crucial information thdt facilitate the study. Your response
will be treated with utmost confidentiality.

Thank you very much for your valuable time.

INDIVIDUAL / PERSONAL QUESTIONNAIRE

(A)  NaME (OPLIONAL)....cieeee e

[N F= L0 F= 11 2P UURPPPPPPPRRPPRPRRTIN

(B)  Questions on knowledge of Au

1. Have heard about African Union
a) Yes (b) No
2. If yes, what have you heard or known abouthtiefly describe.
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3. Do you know AU'’s objectives /purposes
(a) Yes (b) No
4. (a) If yesin 3 above, describe
(b) Do you think AU has discharged its mandate Well
5. Have you heard about IDPs?
(@) Yes (b) No
6. If yes in 5, what do you know about them.
(C) AU and Intervention in Idp Governance
7. Have you heard or do you know anybody who id# who has been helped
by AU or any AU affiliate body.
(@) Yes (b) No
8. If yes in 7 above, what was the help

(@) Evacuation

(b) Medical
(c) Housing
(d) Clothing

(e) Others- specify

9. Is your country a member of AU?
(@ Yes (b) No

10. If yes in 9 above, were you consulted?
(@ Yes (b) No
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11. Have you heard about AU convention on the ptmte and assistant to IDPs?

(@  Yes (b) No
12. If yes in 11 above, is your country a signa®ory
(a) Yes (b) No (C) I don’t know

13. Has your country domesticated the convention?
(a) Yes (b) No (c) | don’t know
14. Has the convention been implemented in yountgi
(a) Yes (b) No (c) I don’t know
15. Which of the following do think affects AU mass attempt to perform in areas
of IDP governance?
(a) Lack of Democratization
(b) Lack of People’s participation
() Lack of Peer review
(d)  Sovereignty
(e) Lack of legal and institutibframework
16. Overall, in you view were the regional apprachffective?
(@) Yes (b) No
Thank you very much once again.

Kennedy Mbara.
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