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ABSTRACT

Over the last two decades, scholarly and expeetest in the burgeoning field of transitional
justice has continued to grow, and today it is unk&ble to conceive of political transitions, or
transitions from war to peace, without also thiigkisbout questions of accountability for past
human rights abuses and mass atrocities. Thisriggarly the case in relation to Africdhe
exercise of engaging in constructive change neztimmscend the symbolism that often attends
to transitional justice processes toward dealinghwhe underlying structures and human
relationships at various levels, politically, sdigi@and economically. The question of transitional
justice calls for an understanding of the broaded aomplex issues of justice in divided
societies. It is therefore important to examine andlyze how Rwanda has implemented its
Transitional Justice process and how the UN Misssaisted in that process. The general
objective of the study is to find out the role tipatace support operations played in transitional
justice in Rwanda so as to maintain unwavering @eax reconciliation amongst the citizens.
The study has adopted the Neoliberalism as therghieal framework. A basic assumption of
neoliberalism is the institutional separation ofisty into an economic and political sphere, as
neoliberals claim that all problems of the econaray be resolved by socially-neutral experts
using technical rationalityBoth qualitative and quantitative approaches haenhused. Often in
gualitative design only one object, one case, @& onit is the focus of investigation over an
extended period of time. The research is interestélde character and the role of peace support
operations in transitional justice in Rwanda. Theearcher will use it as a tool for collecting
data hoping that the analysis and questions willaind explain Rwanda’s transitional justice
processThe research has pointed out the various rolesS@<in other parts of the world and
what they were assigned and mandated to do. Itrnedsehat in Sub-Saharan Africa their
mandate has been minimal and not specific to adbeinng transitional justice processes.
Possibly this could be due to the nature of PS@shanwv they are deployed to various regions
during peace enforcement or peace-making. Sub-&ahfsirica has been unique in the sense
that the timing and implementation of Transitiodalktice has not been solely a transitioning
period, although some have. The research study Vyewdid examine their roles and possible
future functions, factoring the context and needlsh® groundGiven the cross border nature of
conflict and violence in Africa, Rwanda needs tmsider mooting a policy that will address
transitional justice. In order to address bordetlasgrs, Rwanda and Africa should set up
accountability measures to hold rebels who movehéwyational borders, so as to end impunity.
A show of commitment by all the states in Africallvide vital, and also financing the justice
institutions in every country in order to strengthes judicial capacity. Capacity building and
establishment of Africa/Civil society partnershgr fegional outreach and advocacy work at the
community level is important to gain local suppdtalogue and continuous consultations with
all stakeholders in the situation is necessaryiammbrtant element one cannot afford to leave it
out.
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CHAPTER ONE: INTRODUCTION
1.1 Background to the study

The end of the Cold War has witnessed increasitgy afepractices for dealing with past
conflict and human rights abuses. Principles of aaacy, human rights and transitional justice
are part of this. The question of transitional igestlocated within the human rights discourse,
emerged from its core values of the post-World Wareriod in Europe when the victorious
allied forces subjected Japanese and German ddficaa criminal justice for war crimes
committed during the war

Today, transitional justickas broadened its scope from the initial conceritls @riminal
jurisprudence to political considerations of acammfor the past with a view to promoting the
rule of law and peacd=or societies moving away from civil war/violentndlict and repressive
rule, the challenge, often, is that these socidiege to reckon with their pasts by promoting
accountability, often in very tenuous and fragilewmstances. The dilemma is compounded by
transitional governments often inheriting weak ameffective judicial systems which make it
difficult to pursue successful criminal prosecuton

Generally, there is a whole range of needs arisiom the specific contexts of these
societies, including the concrete needs of victiamsl communities that were damaged by
violence and the need to overcome structural indospsaand deep-rooted fears and hatreds that

may not be satisfied by the action of courts.

1 For an in-depth discussion on the development arfisitional justice, see R. G. Teitel, ‘Transitioraistice
Genealogy,Harvard Human Rights JournaVol. 16, Spring 2003.
2 Dragovic-Soso, J. (2011) 'Peace versus JusticeDibma of Transitional Justice in Africa’
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While it is important to acknowledge that courts ymarovide some solace if some
perpetrators are successfully prosecuted, for Besithat are in transition, often the structures o
the security apparatus, the judiciary or the lalwed should constrain the actions of officials for
example, may remain unchanged even as a more daticomnd less abusive government comes
into place. It is for these reasons, that altemeatind sometimes complementary approaches to

criminal accountability have slowly taken shape.

The mechanisms and interventions to address thng raduse of gross human rights violations
and mass atrocities have been established andifloaak justice represents this new model.
Agreeably, it is an ostensibly new field and hasagr remarkably over the past 30 years a
field of practice and theory, Transitional Justreags not heard of prior to the end of the bi-polar
war# Equally, it was through the trials of the Japanaed German officials in Tokyo and

Nuremberg that the world came close to Transitidnatice after the World War Twa.ll

This research examines the challenges and politipprepfor dealing with questions of past
conflict and human rights abuse in Rwanda. It dionisuild a practical understanding of the role
of transitional justice, and the underlying assuon® and relationship especially between

whether to prosecute or not.

1.2 Statement of the problem

3 Andrieu, K. (2010) 'Transitional Justice: A New Biigine in Human Rights'.
* Turner, C. (2013) 'Deconstructing Transitionaltibes, Law and Critique: 1-17.

SHuyse, L. (2008) 'Introduction: Tradition-Based Apaches in Peacemaking, Transitional Justice and
Reconciliation Policies', Traditional Justice anécBnciliation after Violent Conflict: Learning fromfrican
Experience, Stockholm, International Institute Bmmocracy and Electoral Assistance



Over the last two decades, scholarly and expeetest in the burgeoning field of transitional
justice has continued to grow, and today it is umkhble to conceive of political transitions, or
transitions from war to peace, without also thiigkisbout questions of accountability for past

human rights abuses and mass atrocities. Thigtieyarly the case in relation to Africa.

Today world over, transitional justice is conceivadas a political process of negotiated values
and power relations that attempts to constitutduhee based on lessons from the past. Political
parties in Africa use transitional justice not orly a strategy to protect partisan interests or
target political opponents, but also as an instnime promote their political struggles in the

course of moulding a new, post-conflict society atate.

It is clear that the search for equilibrium thahiages justice whilst ensuring social stability and
reconciliation will remain a major challenge. It ®wever, unfortunate that some African
countries have only attempted cosmetic measuresiesuinscribed the mandates of transitional

justice mechanisms.

The exercise of engaging in constructive changel¢e transcend the symbolism that often
attends to transitional justice processes towaadirg with the underlying structures and human
relationships at various levels, politically, sdigi@and economically. The question of transitional
justice calls for an understanding of the broaded aomplex issues of justice in divided

societies. It is therefore important to examine andlyze how Rwanda has implemented its

Transitional Justice process and how the UN Misaggisted in that process.

1.30bjectives of the Study
1.3.1 General Objective



The general objective of the study is to find dut tole that peace support operations
played in transitional justice in Rwanda so as taintain unwavering peace and

reconciliation amongst the citizens.
1.3.2 Specific Objectives

1. To examine the role of UN Mission in Rwandansitional Justice process

2. To assess the role of Peace Support Operatioh®irsitional Justice Processes in Rwanda
3. To identify Transitional Justice policy options dmalw they played out in dealing with questions of

past conflict and human rights abuse in Rwanda
4. To examine the thematic approaches to Transitidusfice in Rwanda and discuss
their challenges, success and obstacles

1.3.3 Research questions

The specific questions that are going to be thenraen for my study are the following:

1. What was the role of UN Mission in Rwanda TransiéibJustice process?
2. What is the place of Peace Support Operationsangitional Justice in Rwanda?
3. What Transitional Justice policy options were uaad how did they play out in

dealing with questions of past conflict and humghts abuse in Rwanda?
4. What approaches to Transitional Justice were us&ianda and what were the
challenges, successes or obstacles?

1.4 Justification of the Study

Scholars in the field of transitional justice se&mnhave coalesced around the consensus that
when a state transitions from conflict, the ideatl-@oint is the liberal democratic state. The
research contends that for Transitional Justideetsuccessful, the solutions have to be bottom
up and homegrown. It advocates for a situation @/vestims, perpetrators and members of the

community equally participate and retributive andstorative justice mechanisms are

4



complementary to each other. Rebuilding and rapaitihe divisions in the society is a daunting

task which requires a bottom up approach that snpoynership

The study will explore the role of Peace Suppore@pons (PSOs) in Transitional Justice. It
will observe how PSOs have been pivotal in thesitaon from war to peace. Their role within
Transitional Justice has been well documented &l study will explore avenues through
which PSOs can be engaged. PSOs have been restuncéfie Transitional Justice process.
They played a key role in East Timor, Liberia, ElV&dor and Guatemala and included vetting,

administration, supervision and coordination of phecess.

The study is of service in that upon its completieaommendations will be made on ways and
means of dealing with the challenges of past hisdbinjustices and human rights abuses. The
study will also reassure the citizenry and all tteaders that their attempt to solve any
transitional injustice through peaceful means;rtbéibrts don’t go to waste but instead build the
country's good will and positive image as well agintaining a long lasting reputation hence,

increased level of investors and improved livirgnsiards of citizens.

1.5 Scope and Limitation

As Goran Hyden states every scientist must makeaetipal limitation of his studies range
against the background of what the theoretical &rathows. In order for a research study to be
empirically strong it is important to limit oneselfhe whole meaning of limiting oneself is to
allow the theory, material and time line to guide tstudy. The researcher is going to limit
himself by first describing the role of peace suppaperations and then transitional Justice

Challenges. Secondly, the researcher has chosiexxus mainly with the East African state of

6 Karen McVeigh, “Spate of killings obstructs Rwarsdguest for justice,The ObserverSunday December 3 2006
http://www.guardian.co.uk/world/2006/dec/03/rwark@aenmcveigh. Accessed 29 May 2014
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Rwanda. The reason for doing so is because the fpretsansitional justice and the role peace
support operations has been withessed in Rwandehvhipart of the East Africa Community-
not forgetting that the Kenyan president and higute are answering charges in the ICC at the
moment. The study will be carried out in NairobheTreason is because the Masters Degree
research project takes one semester for its complddue to this fact and financial constraints,

the researcher will have limited time to conduceatensive study.

1.6 Literature Review
1.6.1 Global Perspective of the Peace Support Opdi@ns

Peace Support Operations (PSOs) is a military tesad to denote multi-functional and
multinational operations conducted impartially uppport of a UN mandate involving diplomatic
efforts, humanitarian organization/agencies andtamy forces. They are designed to achieve a
long-term political settlement or other conditi@pecified in the mandate. They include conflict
prevention, peacemaking, peace-building, peacekgemeace enforcement and humanitarian

operations

PSOs differ from a war because they are complexatipes that do not have a designated
enemy but are designated as part of a compositeagp involving diplomatic efforts and

generally humanitarian agencies to achieve a leng-peace settlement.

Today’s world, with changing patterns of confliatdathreats to UN interest, presents new

political and military challenges.

7 P. B HaynerlUnspeakable Truths: Confronting State Terror ancbéities (New York: Routledge, 2001)
6



The existence of instability and potential thraatguires a wider and different military capability
sufficiently versatile to execute UN peace strateggcross the full range of peace support

operations

PSO are increasing in response to complex intta-stanflicts involving widespread human
rights violations. Peace force must deal with deadld complex strife between ethnic, religious,
political and socioeconomic groups within a countrya region. This reality has significant
implications to PSO. Without the active and willimgolvement of diplomatic, humanitarian

agencies, civil police, host nation or governmémgre can be no self-sustaining peace.

Today, PSO involve a wide range of missions, allthe ultimate purpose of promoting peace

and global stability. PSO as a tool of UN was nistiglized in the UN Charter.

The first true UN “peacekeeping” Force, composedaghed military units, was the UN
Emergency Force, launched after the Suez crisid986. The peacekeeping formula was
perceived as an acceptable temporary “solutionth® crisis and, for certain parties to the

conflict, the only possible face-saving option

Secretary-General Dag Hammarskjold codified theqgpies of the Peace Support Operations.
These complete principles were first prescribedNowember 6, 1956, just two days after the

General Assembly’s Resolution 998 calling for esshinent of the Emergency Force (UNEF)

Three core principles have guided the operationallopeace missions since the inception of

United Nations Peacekeeping missions in 1948. Hureyconsent of the parties to the presence

8 Rothchild, D, Sriram, C and Wermester, K., éetem Promise to Practice: Strengthening UN Capasitior the
Prevention of Violent ConfligBoulder: Lynne Rienner, 2002)

° Office of the United Nations High Commissioner FBuman Rights (OCHA), Rule-of-Law Tools for Postr@lit
State: Truth, (New York and Geneva: United Nati@t)6)
http://huachen.org/english/about/publications/datsbflaw-TruthCommissions_en.pdf

10 United NationsCharter.(Jun. 26, 1945), http://www.un.org/en/documentsfeiiindex.shtml (accessed: May17,
2014).



of peacekeepers, impartiality in implementation tbé peacekeeping mandate, and a very
restricted use of force. For some time the useoofef was limited to self-defense. The latter
principle has since evolved to encompass not oelfrdefense, but defense of civilian non-
combatants and enforcement/defense of the UN mantdd missions are also now routinely
referred to as “Peace Support Operations,” as moday UN missions involve more than just
keeping the peace, to include conflict preventiomd amediation, peacemaking, peace

enforcement, and peace building activities

Early peacekeeping missions were begun to suppertUtN’s founding purpose of maintaining
international security and ending the “scourge af.t¢ Initial missions were similar to those
belonging to the UN’s precursor, the League of dfatj which sent unarmed observers to report
on the adherence to an armistice or peace agredmefurmer fighting states. The first two
missions — the UN Truce Supervision OrganizatioNT80O) in the Middle East and the UN
Military Observer Group in India and Pakistan (UNK(®) — both followed these practices. It
wasn't until the UN Emergency Force (UNEF 1) de@dyn 1956 to address the Suez Crisis that
the UN began sending armed contingents. To emphéser “peaceful” intent, they were called
“peacekeepers,” with their purpose being to serveaauffer between Israeli and Egyptian

forces.

The UN helped keep the peace by serving, in its estimation, as an independent and objective
party that had the putative will of the internabbrtommunity behind it. Early UN missions
occurred in the global context of the Cold War letww NATO and Warsaw Pact countries and

were relatively simple affairs mainly limited to lpmmg keep a pre-established peace once

" For useful definitions of each of these typesdiivities, please se¢lnited Nations Peacekeeping Operations:
Principles and Guidelinefgs. 1718, available at: http://pbpu.unlb.org/pbps/Libv&gpstone_Doctrine_ ENG.pdf
(accessed: May 17, 2014).

12 United NationsCharter.(Jun. 26, 1945), http://www.un.org/en/documentsieitindex.shtml (accessed: May
17, 2014).



ceasefires had already been declared or peacesréad been signed. They included tasks such
as observation and monitoring, confidence builduegvities, and support to both the existing
peace process and political resolution of the ugugr issues causing the conflict. Many of
these missions, such those in the Middle East aahiir, continue to this day because these
conflicts remain unresolved with occasional relapis¢o violence. Others have ended or have

been replaced with subsequent UN missions.

The nature of UN peacekeeping dramatically changetie 1990s after the fall of the Soviet
Union and the end of a bipolar world where the g&tathreat to international security was major
interstate war. In the new era of intrastate cot#lithat followed, such as those in Somalia,
Rwanda and the former Yugoslavia, peace suppomtatpas mandated by the UN Security
Council were widely viewed as failures for theialmlity to maintain peace, enforce the UN

mandate, and protect civilians.

In the case of Rwanda an existing UN force stoodvhife over 800,000 people were killed in
around 100 days during the 1994 genocide. Throughoel Bosnian war, UN forces were
ineffective in enforcing both UN Security Councésplutions and maintaining agreed upon
ceasefires by the combatants. And despite the UiNrEg Council designation of Srebrenica as
a “safe area,” and the deployment of a battaliowofch soldiers to the city, the UN failed to
protect the inhabitants, who were overrun in JuD02 by Serb military forces who then

massacred approximately 7000 males of military+age

Many commentators, both within the UN and outsibdeenvers, argue these operations were set

up for failure by ill-conceived and unclear missimandates approved by the Security Council,

13 For a list of history of all UN peace support opienas, past and present, please see:
http://www.un.org/en/peacekeeping/operations/ (ssed: May 17, 2014).

14 Reyntjens, Filip and Stef Vandeginste. 2005. 'Rvaarh Atypical Transition.' In Roads to Reconciliat, edited
by Elin Skaar, et al. Lanham, MD: Lexington Books



along with unwillingness on the part of the miljtgreacekeeping forces to use force in defense
of the mandate, and a severe lack of resourc&he large scale of the missions and their
multinational character created additional problewith deployed units from a variety of
countries lacking interoperability, both in ternfsequipment packages and shared understanding
of the mandate and rules of engagement. And thalljjipeacekeeping missions call for all UN
forces to adhere to instructions of the UN forcenpmander, national contingent leadership very

often continued to look to their own national cafstfor guidance on even the smallest issues.

Beginning in the mid-90s the UN engaged in a sesiesvaluations examining the evolving
nature of UN peacekeeping in the new post-cold paditical environment, issuing reports on
the missions in Somalia, Bosnia, and Rwanda ancthiewag the lessons that could be learned
from them. The process reached its zenith wheneSegr General Kofi Annan called upon UN
Diplomat and former Algerian Foreign Minister LakdidBrahimi to convene a panel to look at
ways to improve UN Peacekeeping, both at UN heatiengaand in the field. The resulting
“Brahimi Report,” which was released in August 2008hered in a new era of self reflection
and reform within the UN’s Department of Peacekegpand among relevant UN bodies that

oversee peacekeepirgyich as the Secretariat and the Security Council.

In the twenty years since the end of the Cold Widrggace support missions have evolved from
the “traditional” observation and interposition siens of the Cold War era to today’s
“multidimensional” missions. In the current envirent, peacekeepers are also often tasked
with significant post-conflict reconstruction andate-building activities. A recent further
complication of peacekeeping is the added missemuirement of “protection of civilians,”

though often with the caveat of language limitiing tscope of this tasking to the mission’s

15 United NationgCharter (Jun. 26, 1945), http://www.un.org/en/documentsfeiindex.shtml(accessed: May
17, 2014)
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operational areas and whatever the peacekeeping f®rdeemed capable of. Yet too often UN
missions are still constrained by ill-conceived amdlear mission mandates, an unwillingness of
the peacekeeping intervention forces to engagelist use of force to include pre-emptive

action, and a lack of resources, both in terms atienial and personnel.

Generally, Peace Support Operations (PSOs) have foedamental in the implementation of
Transitional Justice. Moreover, not all PSOs hawad the mandate to oversee Transitional
Justice processes. It is important to understaretisp PSO mandates as this will put into
perspective what each PSO can and cannot do. Sbre ¢°SOs that have been crucial in
overseeing Transitional Justice include: the Uniadions Interim Administration Mission in
Kosovo, United Nations Transitional Administratiom East Timor, United Nations Observer
Mission in El Salvador, United Nations Verificatidlission in Guatemala, United Nations
Mission in Cote de Ivoire, United Nations Mission liiberia and United Nations Stabilization
Mission in Haitic.

The PSOs often play different roles depending eir #xpertise and needs of a country. Nations
emerging from war sometimes lack adequate humaures, capacity and resources to rebuild
and reconstruct. PSOs can avert this crisis byesddrg existing gaps. In Kosovo and East
Timor, the PSOs were directly involved in the adstmation of judiciaries, police and prison
services. In El Salvador, Guatemala, Liberia, QGfgevoire and Haiti they were pivotal in the
rule of law and justice processgs\ot all PSOs have the mandate to oversee Tranaltiustice

Processes, and those that have had the opportsnidly as the ones above, have been

16 Human Rights Watch. 2004. Struggling to Surviverrigas to Justice for Rape Victims in Rwanda. Neark!
Human Rights Watch. Available: http://hrw.org/refs¢2004/rwanda0904/rwanda0904.pdf

7http://www.unrol.org/files/TJ_Guidance_Note MarcB1RFINAL.pdfaccessedonl6thMay2014seealso
http://www.unrol.org/files/2004%20report. pdf
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fundamental in aiding states in transition. The daes accorded to each PSO may differ

depending on the needs of each country and avayadifi resources

Past PSOs such as those of the United Nations didee host nations by setting up tribunals,
truth commissions and reparation programmes. AtUiNeheadquarter level; PSOs have been
fundamental in undertaking needs assessments, ipiarend deployment of staff with
specialized expertise. PSOs have been a key cotitribto the host nations. In the field, some of
their duties have included facilitation, coordioatiand capacity building. Moreover, they have
been pivotal in resource mobilization, record kagpmonitoring and evaluation. Additionally,
PSOs play an important role in collecting and doeaotimg information on human rights
violations. The information they provide is themefaseful to whatever justice system is set up

as evidence against perpetrators and identificatiauictims and witnesses.
1.6.2 Regional Perspective of PSOs

The emergence of transitional justice mechanisnaniattempt to respond to wartime violence,
oppressive governmental regimes and genocide loagdpd important insight into the necessity
of striking a balance between traditional symbadicd material reparations. Further, the
significance of culture as evidenced within theigetious justice and healing practices of
Rwanda in particular, have provided an opportutotyfill the gaps’ often left by the temporal

nature of truth commissions and tribunals.

1.6.3 PSOs and Transitional Justice in Rwanda
In 1994, Rwanda experienced genocide for three Insomthere over one million Tutsi and
moderate Hutus were killed. Faced with the chakepgsed by the genocide, Rwanda had to

find ways to achieve reconciliation, end impunitydeaddress hatred. Citizens in Rwanda were

12



affected part either as perpetrators or victim®ver 800,000 people had been accused to have
participated in the genocide directly or indirecgd were awaiting trial Initially, Rwanda
prosecuted suspects of genocide but was faced cappiacity issues both in the prisons and
judiciary. With only 5 judges and 50 lawyers, it svempossible to try the suspects through

ordinary criminal justice system.

Setting precedence in Africa, Rwanda employed thapproaches of Transitional Justice;
International, National and Local levels. On theernational front was the International Criminal
Tribunal of Rwanda based in Arusha whilst on thdideal level was the ordinary criminal
justice through the Local courts in Rwanda andlifynat the grassroots were the Gacaca courts
representing the local traditional reconciliatiorechanismsg. In 1994, the United Nations
Security Council through resolution 995/1994 recanded the setting up of the ICTRIt was
mandated to prosecute those who committed genaeideother gross human rights violations.
Additionally, it was mandated to play the dual rofecontributing to reconciliation and peace
Compared to the ICTY (Yugoslavia tribunal) the ICTRwanda Tribunal) mandate was

narrower. Both tribunals were established to deal withwhoest atrocities since World War 1.

18 Wielenga, C. and G. Harris (2011) '‘Building Peace Security After Genocide: The Contribution of tAacaca
Courts of Rwanda', African Security Review

19 Thid

20 Clark, J.N. (2011) 'Transitional Justice, Truth &etonciliation: An Under-Explored Relationshipitdrnational
Criminal Law Review

21 Clark, J.N. (2008) 'The Three Rs: Retributive JestiRestorative Justice, and Reconciliation', Gopteary
Justice Review

22 |zabela Steflla (2012) 'Challenges of Transitiondlstice in Rwanda' No 18. (January 2012):
http://www.africaportal.org/articles/2012/01/06/8bages-transitional-justice-rwanda

23 Barria, L.A. and S.D. Roper (2005) How Effective anternational Criminal Tribunals? An Analysistbé ICTY
and the ICTR', The International Journal of Humaghis
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This was in addition to restoring justice to vicsimnd holding perpetrators accountable that

otherwise could not be tried in national court @%ses.

The Gacaca was set up to address local level crandsit utilized traditional reconciliation
mechanism to resolve conflict. Serving the purpokeénstilling social harmony, the Gacaca
court utilized both retributive and restorativenfsr of justices. They were set up to ‘guarantee
accountability, promote rule of law, and to speqd the prosecution of those accused of
genocide crimeg’. Given the challenge of capacity, the Gacaca sdwelped speed up trials and
provided the society with the opportunity to papate in the process. Despite the success
celebrated by Gacaca, many issues have been @sedrning the court. The court is blamed
for failing to hold the RPF accountable for thaiimes, and perceived as serving interests of the

government thus representing the victors’ justice

The Gacaca system has come under criticism fromngnobhers the Survivors Fund, which
represents survivors of the genocide, who argue ttitea Gacaca process poses danger to the
survivors since it does not protect them from pegters especially after they appear as
witnesses. There have been a number of reports gbowivors and judges being targeted for

giving evidence at the courts.
1.6.4 PSOs and Transitional Justice in Sierra Leone

The case of Sierra Leone provides a multiplatfoomahalysis. Sierra Leone remains unique due

to the implementation of both a Truth and Recoatidn Commission (TRC) and the Special

24 Humphrey, M. (2003) 'International Interventionstice and National Reconciliation: The Role of l6FY and
ICTR in Bosnia and Rwanda', Journal of Human Rights

25 Malan, J. (2008) 'Understanding Transitional Jestit Africa’: Peace & Conflict in Africa, London/MeYork:
Zed Books

26 Longman, T. (2009) 'An Assessment of Rwanda's GaCauirts', Peace Review 21(3): 304-312

27 Tbid
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Court for Sierra Leone. While this example dematst both the positive and negative impacts
of the methods in question, it subsequently ‘raesial questions about setting precedents for
future transitional justice mechanisms.The issue of cooperation between international and
domestic judiciaries has often been perceived asethack for the progress of judicial
approaches. As such, Sierra Leone’s reduced raemteant that the Special Court for Sierra
Leone has been perceived as ‘international’, thisng questions regarding local relevance and
risking local disengagement.The establishment of the Truth Commission in Sidreone’
raised valid questions about the temporary nattiteansitional justice mechanisms. Highlighted
by the case of Sierra Leone, the impermanent ndtaseseen locals frustrated by the limited

time available to them.

However, if designed and implemented successfilityth Commissions are able to foster not
only a common understanding and acknowledgemera ebuntry’s horrific past, but also
establish a solid foundation for the constructiéra @urable peace.The two-year Commission
demonstrated the harsh reality of limited fundswadl as a restricting timeline limiting its
overall reach: However, despite issues surrounding TRCs, they aghlighted the necessity

in embracing local considerations. Although it sportant to acknowledge how local

% Nowrojee, Binaifer, “Making the Invisible War CranVisible: Post-Conflict Justice for Sierra Leon®ape
Victims”, Harvard Human Rights Journa¥/ol.18, 2005

2 perriello, Tom and Wierda, Marieka, “The Speciau@ for Sierra Leone Under Scrutinyriternational Center
for Transitional JusticeMarch, 2006

% The Truth Commission in late 2002 until 2004 waséal on the South African model. (Found ¥hé Truth and
Reconciliation Commission AdiSierra Leone), Available at:
http://www.usip.org/library/tc/doc/charters/tc_seerleone_02102000.html

3 In the case of Sierra Leone, commissioners andldowere only exposed to the Sierra Leone Truth and
Reconciliation Commission (SLTRC) for a week in legrovince. Found in: Dougherty, Beth. K, “Searchfor
Answers: Sierra Leone’s Truth and ReconciliationmBdssion,” African Studies Quarterly\/ol.8, 2004, p.44,
Available at:_ www.africa.ufl.edu.asq/v8/v8ila3.pdf

32 United States Institute of Peace, “Transitionatifte: Information Handbooktnited States Institute of Peace
2008, p.12, Accessed: 10th July, 2014, Available at

www. usip.org/sites/default/files/ TRANSITIONAL%20JUSCE%20formatted.pdf

% Hayner, Priscilla.B, “Unspeakable Truths: Tramsitil Justice and the Challenge of Truth Commissions
RoutledgeNew York, 2011, p.59
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communities respond to public hearings, the ustaahitional justice and healing mechanisms
have provided opportunities for this method todstdd as the sole technique, as well as using it

in conjunction with judicial procedures.
1.6.5 PSOs and Transitional Justice in Burundi

Burundi’s past has been replete with mass humadrisrigiolations during which women have
been patrticularly affected. Struggles over land power resulted in a series of ethnic conflicts
since Burundi achieved independence from Belgium9ié2, manifesting in widespread fighting
in 1965, 1972, 1988, and, most recently, betwe&3 Ehd 2005. The assassination of President
Melchior Ndadaye in October 1993 provoked Burundi@st recent and bloody 12-year conflict.
These events have had a profound impact on the 4/@urundian women who, in addition to
being subject to sexual-based violations, were alstims of internal displacement and subject
to economic deprivation. Despite these challengesjen in Burundi have been visible actors in
attempts to protect human rights, denounce petpesrand promote transitional justice. Further,
Burundi’'s most recent political transition has @m@ed a unique opportunity to increase
women'’s access to justice and provide recognitiwrife harms committed against them through

transitional justice initiatives

A series of UN-led peace agreements aimed to resBlwundi’s conflict, culminating in the
creation of a transitional government in 2003. éwlhg elections in 2005, a government was
formed by theConseil Nationapour la Défense de la Démocratie-Front pour la Déke de la
Démocratie(CNDD-FDD) under President Pierre Nkurunsiza, arfer rebel leader. The new
government was bound by the Arusha Peace Accogiiediin 2000 which had recommended

the creation of both a Truth and Reconciliation @assion (TRC) as well as an International

3 UN Burundi Country Report, ‘Burundi and women’slifical participation — The role of ONUB’. Availablat
http://www.un.org/africa/osaa/reports/Burundi%20e2d\Women’s%20Political%20Participation.pdf.
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Judicial Commission of Inquiry to hold accountatsiese guilty of crimes against humanity and
to assist in Burundi's transition. The Arusha Ad®rspecifically noted the need for the
inclusion of women in the transitional justice magctsms identified and also made special
provision for the protection of widows and femaksabted householdsThe 2005 UN mission’s

report, popularly known as the Kalomoh Report, atstled for the establishment of dual
transitional justice mechanisms, composed of bdtiuth commission and a special chamber to
try those bearing greatest responsibility for astsgenocide, war crimes or crimes against

humanitys.

This was reinforced by UNSCR 1606 of 2005, whiclHecaon the UN Secretary-General to
begin negotiations with the Burundian governmentate the process forward. After protracted
negotiations in November 2007, the government hedJN agreed on the creation, composition
and mandate of a tripartite steering committee'iational Consultations on the Establishment

of Transitional Justice Mechanisms for Burundi”.

While women in Burundi continue to face numerousiaocultural and legal challenges to their
access to justice, there is also considerable stifjgomechanisms to bring about accountability
for past violations. The main recommendations t® HU member states and the European

Delegation are as follows

Truth-seeking process: Given the breadth and diyevégender-based crimes committed during
Burundi’'s conflict, women have the right to knowetlruth about the gross human rights

violations committed against them.

% Accord d’Arusha, Protocole | Chapitre 5, Article 3

% G. Nduwayoles Dilemmes de la Justice Transitionnelle au Bdi(ifihe dilemma of transitional justice in
Burundi] (unpublished report), p.35.

37 UN Security Council, S/2005/158, March 2005.

% Framework agreement between the government ofr8iiand the UN
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Many women are prepared to share their experiesickaman rights abuse, provided that their
security and anonymity is protected. However, cameexist over how the stigma associated
with rape and sexual violence will be addressed leowl the needs of traumatized individuals

will be met during any truth-seeking process

Criminal prosecutions: Since women were affectedvimjence but have also been subject to
intimidation over pursuing accountability, therenagn sharp divisions as to which types of legal
mechanisms are best suited in the current envirahrdeiring interviews, two contrasting views
were prevalent: those women who called for forges=; in line with the sentiment promoted by
the authorities; and those women who insisted ennied for prosecutions despite the threats
directed towards them and witnesses. Particulds caime for prosecution of perpetrators who

infected victims with HIV as a result of sexual ieioce.

Institutional reform: Many women claimed to be uaagvof reforms in the army and police and
decried the fact that they still had to live witbnaobilized people who continue to terrorize and
rape in the community. They suggest further refosasthat women’s needs are better met,

including reform of the legal system to ensure nsanesitivity to gender-based crimes

Reparations: Funding of practical reparations, saglhe provision of care for the physical and
mental health of victims and educational supportettiary level for orphans, are of greatest
value. Women interviewed noted the need to enseparations for those families caring for

children born of rape, forced pregnancy and forpeastitution; to ensure compensation for

39 www.initiativeforpeacebuilding.eu
40 Tbid
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women for the destruction of family property; aslivees to provide mechanisms to tackle the

feminization of poverty as a result of the conflict

Memory: Monuments commemorating key sites of Burgnebnflict have already been erected
at a variety of locations. For example, in Giteggeaocide memorial has been erected on the site
where up to 75 Tutsi high school students were etiedufrom school, locked in a gas station and
burnt alive in 1993. For some women, these typem@fmorials are valued places of mourning
and healing, but for others they hold little worffhese differences stem from the lack of
information about the rationale for these memoyiatgl questions have arisen due to their ethnic
undertones. Nonetheless, there are many viewsths types of monuments that need to be built
in order to satisfy the victims and survivors oé ttonflict, and women’s organizations need to

be consulted.

Amnesty: In light of the serious violations of won'g rights and the fact that UNSCR 1325 on
Women Peace and Security emphasizes in Articldattall forms of sexual and other violence
against women and girls shoulde excluded from amnestyBurundi’s transitional justice

processes should allow no immunity for sexual-baselationss.
1.6.6 Role of AU Missions in Transitional Justice

The African Union has engaged in the developmentranisitional justice in Africa. In fact,

despite the fact that the African Union has yetatlopt a specific framework on transitional
justice, the core values included in the Africanidfs key documents demonstrate the
importance of the issues and are indicative offthen that transitional justice is taking in the

continent.The African Union’s Panel of the Wise (a five membensultative body of the AU)

“1bid
2 |bid
*3 |bid
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should adopt an advocacy role to promote and naafguiding principles. Specifically, the
Panel is urged to place transitional justice issaeshe centre of a new continental legal
architecture, which would include promoting ratfion of existing legal instruments such as the
African Charter on Human and People’s rights anel nlew African Court on Human and

Peoples’ Rights.

1.6.7 AU Mission in Rwanda Transitional Justice
Rwanda provides a far-reaching example of experisnen justice and reconciliation. It also
reveals how the combination of international, naip and traditional criminal prosecutions can
both facilitate and limit justice and reconciliaticA number of ceasefire agreements were signed
by the Rwandan Patriotic Front (RPF) and governpieoluding one signed on 22 July 1992 in
Arusha, Tanzania that resulted in the OrganizatibAfrican Unity (OAU) establishing a 50-
member Neutral Military Observer Group (NMOG |) ldry Nigerian General Ekundayo
Opaleye. The negotiations for a peace settlemantinted in Arusha, interrupted by a massive
RPF offensive in early February 1993. Uganda pasdted through the United Nations Observer
Mission Uganda-Rwanda (UNOMUR) approved by the eébhitNations Security Council
(UNSC) on 22 June 1993 to keep vigil on her bord@ihe United Nations later created the
International Criminal Tribunal for Rwanda (ICTRpaded in Arusha in November 1994 to
prosecute the masterminds of the genocide and atkdapus violations of international
humanitarian law.

1.6.8 The AU Mission in Burundi Transitional Justie
The Arusha Agreement made provision for an intéonat peacekeeping force in Burundi. The

October 2002 ceasefire agreement between the TiaradiGovernment of Burundi (TGoB) and

* S/IRES/846 (1993PDF,United Nations Security Counci22 June 1993

20



the Armed Political Parties and Movements (APPMs)ssed that the truce should be verified
and controlled by a peacekeeping mission, eitherdai@d by the UN or undertaken by the AU.
The ceasefire agreement signed in December 20G2roed that the verification and control of
that agreement should be conducted by the AfricaiortJ
The August 2000 Arusha Peace and Reconciliatioreégent for Burundi and the so-called
Kalomoh report conducted by experts sent by thepdiVide the basis for dealing with issues
of reconciliation and justice for mass atrocitidstlte past in Burundi. The Kalomoh report
assessed the feasibility of the mechanisms propiosdge: agreement. The report recommended
the creation of a truth and reconciliation comnaasin accordance with the agreement and,
instead of the special tribunal provided for in #yggeement, a special chamber within Burundi’s
court system staffed by national and internationaimbers and personnel. The Security Council
approved the Kalomoh report in Resolution 1606 §08ince then, the UN and the government
have been engaged in protracted negotiations regattie operational framework for the
proposed mechanisms.

1.6.9 AU Mission in Sierra Leone Transitional Juste
The conflict in Sierra Leone dates from March 198fen fighters of the Revolutionary United
Front (RUF) launched a war from the east of thentgunear the border with Liberia to
overthrow the government. With the support of thiéitdy Observer Group (ECOMOG) of the
Economic Community of West African States (ECOW/A#grra Leone's army tried at first to
defend the government but, the following year, #mmy itself overthrew the government
Despite the change of power, the RUF continuedaitacks. In February 1995, the United

Nations Secretary-General appointed a Special Enwry Berhanu Dinka (Ethiopia). He

5 Mobekk, Eirin, “Transitional Justice in Post-CaddflSocieties- Approaches to Reconciliation”“Rost Conflict
Societies- From Intervention to Sustainable Locain®rship”, ed. Ebnéther, Anja. H et al. Geneva Centre for the
Democratic Control of Armed Forces (DCAF): Gene2@)5, p.287
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worked in collaboration with the Organization ofrigan Unity (OAU) and ECOWAS to try to
negotiate a settlement to the conflict and retbendountry to civilian rule.

Parliamentary and presidential elections were heldebruary 1996, and the army relinquished
power to the winner, Alhaji Dr. Ahmed Tejan Kabbdhe RUF, however, did not participate in
the elections and would not recognize the restilie. conflict continued. Special Envoy Dinka
assisted in negotiating a peace agreement, in Noeeh®96, between the Government and RUF
known as the Abidjan Accord. The agreement wasilddréy another military coup d'état in
May 1997. This time the army joined forces with REF and formed a ruling junta. President
Kabbah and his government went into exile in neagimy Guinea. A new Special Envoy, Mr.
Francis G. Okelo (Uganda) and other representatiféke international community tried, but
failed, to persuade the junta to step down. Theu@gcCouncil imposed an oil and arms
embargo on 8 October 1997 and authorized ECOWAS®n&ure its implementation using
ECOMOG troops.

On 23 October, the ECOWAS Committee of Five onr8iéeone and a delegation representing
the chairman of the junta held talks at Conakry aigthed a peace plan which, among other
things, called for a ceasefire to be monitored IOMOG and -- if approved by the UN
Security Council -- assisted by UN military obses/éOn 5 November, President Kabbah issued
a statement indicating his acceptance of the aggrermand stated his Government's willingness
to cooperate with ECOWAS, ECOMOG, the United Nagiand UNHCR in the implementation
of their respective roles. Although the junta pdlylicommitted itself to implementing the
agreement, it subsequently criticized key provisi@md raised a number of issues, with the

result that the agreement was never implemented

;‘j http://www.un.org/en/peacekeeping/missions/pasttsil/background.html
Ibid
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In February 1998, ECOMOG, responding to an attackdbel/army junta forces, launched a
military attack that led to the collapse of thetpumnd its expulsion from Freetown. On 10
March, President Kabbah was returned to office. $keurity Council terminated the oil and
arms embargo and strengthened the office of thei8peénvoy to include UN military liaison
officers and security advisory personrel.

On June 1998, the Security Council establishedJhiéed Nations Observer Mission in Sierra
Leone (UNOMSIL) for an initial period of six month$he Secretary-General named Special
Envoy Okelo as his Special Representative and Gifidflission. The mission monitored and
advised efforts to disarm combatants and restrectbe nation's security forces. Unarmed
UNOMSIL teams, under the protection of ECOMOG, dueuted reports of on-going atrocities
and human rights abuses committed against civibians

Fighting continued with the rebel alliance gainiogntrol of more than half the country. In
December 1998 the alliance began an offensivetakee-reetown and in January overran most
of the city. All UNOMSIL personnel were evacuatdthe Special Representative and the Chief
Military Observer continued performing their dutiesaintaining close contact with all parties to
the conflict and monitoring the situation. Latee ttame month, ECOMOG troops retook the
capital and again installed the civilian governmealthough thousands of rebels were still
reportedly hiding out in the surrounding countrgsid

In the aftermath of the rebel attack, Special Regmative Okelo, in consultation with West
African states, initiated a series of diplomatiéogs aimed at opening up dialogue with the
rebels. Negotiations between the Government andetiels began in May 1999 and on 7 July all

parties to the conflict signed an agreement in Loonend hostilities and form a government of

48 Ibid
4 Ibid
50 Ibid
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national unity. The parties to the conflict alsquested an expanded role for UNOMSIL. On 20
August the UN Security Council authorized an inseean the number of military observers to
210.

On 22 October 1999, the Security Council authorittes establishment of UNAMSIL, a new
and much larger mission with a maximum of 6,000itar§y personnel, including 260 military
observers, to assist the Government and the pamntegrying out provisions of the Lome peace
agreement. At the same time, the Council decidedrtoinate UNOMSIL.

On 7 February 2000, the Security Council, by isohetion 1289, decided to revise the mandate
of UNAMSIL to include a number of additional taskis. decided to expand the military
component to a maximum of 11,100 military personmatluding the 260 military observers
already deployed. The Council also authorized emee in the civil affairs, civilian police,
administrative and technical components of UNAMSIE proposed by the Secretary-General.
The Security Council again increased the authorgteshgth of UNAMSIL, to 13,000 military
personnel, including the 260 military observersitgyresolution 1299 of 19 May 2000. On 30
March 2001, a further increase was authorized t6Q7 military personnel, including the 260
military observers. The Council took this decisiow its resolution 1346, and, by the same
resolution, approved a revised concept of operstion

In response, the Security Council passed Resolut®ib establishing the Special Court for
Sierra Leone. By agreeing to the creation of thatcohe government effectively repudiated the
amnesty. The establishment of the special coumgdd the dynamics of Sierra Leone’s peace
process, which had already mandated a truth cononisBelays in getting the truth commission

started meant that it had to operate simultaneowsly the special court, causing confusion

1 Nowrojee, Binaifer, “Making the Invisible War CranVisible: Post-Conflict Justice for Sierra Leon&ape
Victims”, Harvard Human Rights Journa¥/ol.18, 2005, p.85.
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among the victims. The court’'s mandate did not menhow it would cooperate with the
existing Truth and Reconciliation Commission. Betiould have played complementary roles,
with the court trying and convicting only the maetends of the conflict, and the Truth and
Reconciliation Commission providing a more completeord of the confliet. As a result, the
creation of the Special Court for Sierra Leone eaky relegated the Truth and Reconciliation
Commission to second-class status, with donorgasingly diverting funds to the court.

1.7 Theoretical Framework
1.7.1 Neoliberalism

Neoliberalism first became dominant in the Unitetht& and Great Britain during the

governments of Reagan and Thatcher, respectively.

In time, these ideas gained a foothold in the miaji@rnational development agencies, including
the International Monetary Fund (IMF) and the WdBlank. Embedded in neoliberal discourse
is the belief that the political ideals of humamrdty and individual freedom are universally
central to human civilization Such ideals, according to Harvey, are both cohmgeland
seductive. For neoliberals, these ideals leademtrmative theory that human well-being is best
advanced by “liberating individual entrepreneufiedoms and skills within an institutional

framework characterized by strong private propegits, free markets, and free trade.”

2 The  Truth and Reconciliation Commission  Act’ (Sierra Leone), Available at:
http://www.usip.org/library/tc/doc/charters/tc_seerleone_02102000.html

>3 David HarveyA Brief History of NeoliberailsrtOxford: Oxford University Press, 2005).
54 [
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In this ideological view of dignity and freedom etlstate exists to guarantee the integrity of
money and private property through the establishnoéra military, police force, and legal

structuress

The development of neoliberalism is based on aip@cemise regarding the nature of society:
“the notion that, however complex social relationght be, there exists an imminent market-

like essence to each individual, regardless ofceesgs culture or history.”

Neoliberals believe that the economic sphere fanstaccording to a basic rationality whereas

the political sphere is assumed to be inherentiional.

A basic assumption of neoliberalism, then, is thstiiutional separation of society into an
economic and political sphere, as neoliberals cltiat all problems of the economy can be
resolved by socially-neutral experts using tecHhnieionality. Derived from this belief,

neoliberal policy prescriptions emphasize marketutsms to relieve the problems of
(re)distribution. At the core of this is that “lotgrm harmony of interest is implicit in economic

activity within the framework of a free market.”

With this, the rolling back of the state is ideistif as an integral process in order to unleash
market forces. The state’s role, in this lighttasprovide a “conducive environment for the
private accumulation of capital by the bourgeoisiesth international and local... the
redesigned pro-capitalist state is expected taeptdhe capitalists and their physical assets from

destruction by the possible actions of the exptbéed marginalized subaltern classesSuch a

%% bid

" paul Williams and lan Taylor, “Neoliberalism artetPolitical Economy of the ‘New’ South AfricaNew
Political Economyb, no. 1 (2000)

%8 George Klay Kieh, Jr. “ The New Globalization: $epNature and Dimensions,” Africa and the New
Globalization,edited by George Klay Kieh, Jr. (Hampshire: Ashdaaélishing Limited, 2008)
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neoliberal view, is, according to Harvey, “threadnnot only by fascism, dictatorship, and
communism (the old political battles), but by adkrhs of state intervention that substituted

collective judgments for those of individuals fteechoose?

As a result of this “rolling back” of the stategetle is often a retrenchment of the social safety ne
forcing states that adopt these policies to enmbuarprograms in areas such as public education,
public housing, and public transportation. In m&igican states, the World Bank and IMF have
pressured governments to stop investing in pubibdr education and, instead, allow private
ownership to assume control over these vital sesvith response, Kieh argues that “ultimately,
the overarching contour is the facilitation of tf@oacious process of capital accumulation by
metropolitan-based multinational corporations artdeo businesses. That is, the capitalist
doctrine dictates that all ‘barriers’ to profit-ma§ are to be removed, and the possibilities for

the unbridled and unfettered accumulation of wela#tfexpanded and protected.”

What we see is that the principle of profit-makingmps the condition of basic human needs.
Vulnerable groups including women and children are, doubt disproportionately affected.

According to Joseph Stiglitz, former vice presidant chief economists of the World Bank, the
economic solutions subscribed by the IMF and theldlvBank have “the feel of the colonial

rulers; they help to create a dual economy in whidre are pockets of wealth... But a dual
economy is not a developed economyThe roles of the IMF and World Bank have steadily
increased throughout the world. Today, these ingtits are not merely loan providers. As seen

in by the Structural Adjustment Programs requirad promoted by the World Bank and IMF,

9 Havey,A Brief History of Neoliberalism
0 Kieh, Jr. “ The New Globalization,”
®1 Joseph StiglitzGlobalization and its Disconten¢slew York: W.W. Norton, 2003)
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they have become heavily involved in institutiomaforms and governance in developing

countries:?

While neoliberalism emerged to enact a specific Beanomic doctrine, it, no doubt, entails to a
“broader ideological norm—neoliberalism—concernitige nature of society® A richer
understanding of neoliberalism is as a “projecexpand and universalize free-market social
relations.® The incorporation of the phrase, “free market alocelations” alludes to the fact
that, much of the work being done by the IMF andrid/®8ank goes beyond a “rolling back of

the state.” To Harrison, neoliberalism is an attetashape the economy, the state, and sogiety.

Indeed, the faith in the removing of the state,rguesent in the 1980s, has given way to a
realization that “reducing the state’s unproductiveolvement in society was not a sufficient
condition to ensure the development of properlycfioming markets.” The provision of social
infrastructure was needed to ensure the conditionendividuals to act socially in a market-
conforming fashion; “education provides the cogeitability to balance utilities; roads create
mobility, and bring markets to more remote areastrAnger state ability to establish a regime of
property in rural areas is seen as a key part wéuadtural development, allowing land to be used

more efficiently, productively and as collateral foans.?

The states expansion into society did not fit rjceito the neoliberal framework; however,

according Harrison, it “represents the fuller analoitof neoliberalism and its champions—social

62 John Makum Mbaku, “The African Debt Crisis and Mew Globalization,” inAfrica and the New
Globalizationed. George Klay Kieh, Jr. (Hampshire: Ashgate Rhinig Limited, 2008)
8 Harrison, “Economic Faith, Social Project and aidading of African Society,”
64 ;i
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engineering to create a market society that inwliree state (under the auspices of external

agencies) as the principal engineer.”

Such social engineering sought to bring the wisdoimthe free market into both public
institutions as well as into broader society, mgeaerallys It is in this context that transitional
justice can contribute to the construction of theral state. Increasingly, institutionalizatiorsha
been argued as necessary prior to the liberalizadioa state. The building of strong and
effective political and legal institutions, inclungj a written constitution, a functioning judiciary,

and a police force able to enforce the new rulesal critical for a functioning state.

In response, international community has soughprmote the development of “functioning
(and indeed democratic) political institutions, pcladministrations that can deliver basic goods
and services, and a legal framework which is swgffitty robust to encourage investment, trade

and industry as well as more general public configdan the state’”

According to McEvoy “developing the state’s institial capacity to deliver justice is thus
viewed as a core element in the process of re-dbgilstructures of governance more generally.

It is both a practical and symbolic necessity ak agea way of seeing reconstruction.”

Indeed, the power of transitional justice was niyfrealized until the international community
came to the consensus that significant investmmtat liberal institutions was necessary for

societies emerging from conflict.

*"1pid
®® 1pid
% Kieran McEvoy, “Letting Go of Legalism: Developirag Thicker’ Version of Transitional Justice Transitional
Justice from Below: Grassroots Activism and the@ite for Changegds. by Kieran McEvoy and Lorna McGregor
(Oxford: Hart Publishing, 2008)
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McEvoy writes,

In such a context, law becomes an important prattnd symbolic break with the past;
an effort to publicly demonstrate a new found legaicy and accountability. In some
such circumstances, the signing up to and implemegrdf international human rights

agreements are integral to seeking internationapetability. A professed respect for
the rule of law demonstrates a ‘fitness of purpdse’countries to take a proper place
amongst the community of nations, or even the ergouf a sense of national self-
confidence and pride

The value placed on transitional justice mechaniamgools for establishing liberal democracy
forces a re-thinking of the role of power in trdiwgial justice. Indeed, in this light, they are mor
than just mechanisms of justice but are “meticulomgals of power” which reaffirm the

importance of a liberal democratic state and tl@@panying capitalist relations.

1.8 Methodology

This research adopts a case study design to exatelnanalyze the core issues in transitional
justice and peace. Robert K. Yin affirms that cstselies are a preferred strategy when “how” or
“why” questions are being posed, when the investighas little control over events, and when
the focus is on a contemporary phenomenon withatlife context’. Martyn Denscombe states
that “case studies aim on one or a few researdls umthe purpose to get a deep going report of

events, relations, experiences or processes tphatapn this special research unit.

The main purpose of this research study is to facuthe role of peace support operations- the
means rather than the ends. This study is pragnma@icway that it is going to cover real life
events that have occurred or are in the ongoinggs® of happening in Rwanda in regards to

Transitional Justice. By using a case study, teearcher hopes to get a deeper understanding of

72 | i
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how peace support operations in Rwanda handledshe of transitional justice; besides it gives

the researcher an opportunity to see the complexitye situation.

The research has adopted both qualitative and idgiare approaches. Often in qualitative
design only one object, one case, or one unitegdbus of investigation over an extended period
of time. In Handbook of qualitative research by idan Denzin and Yvonna Lincoln, they offer
what they call a generic definition; “qualitativesearch is multi-method in focus, involving an
interpretive, naturalistic approach to its subjectter. This means that qualitative researchers
study things in their natural settings, attemptiognake sense of, or interpret phenomena in
terms of the meanings people bring to them. Quaddaesearch involves the studied use and
collection of a variety of empirical materials -seastudy, personal experience, introspective, life
story, interview, observational, historical, intetians, and visual texts-the described routine and

problematic moments and meanings in individuals&dt.

The research is interested in the character antbtbef peace support operations in transitional
justice in Rwanda. To be clear, qualitative datansinterpreting process and can be used as
either a part of collecting data or as a foundatartheory development. The researcher will use
it as a tool for collecting data hoping that thealgsis and questions will try and explain
Rwanda’s transitional justice process. Researcboouts are of no value if the methods do not
justify our confidence. Those who read and relyesearch outcomes must be satisfied that they

lead to truthful outcomes

3 Newman, Isadore - Benz, R Carolyn, 1998. Qualitatjuantitative research methodology: exploring the
interactive continuum. Carbondale, Ill: Southefimdlis University Press.
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1.8.1 Sample and Sampling Procedure
The field of transitional justice has not been walblished by scholars. The researcher was
interested in the role that peace support operaiptay during the transitional justice process. To
get the appropriate sample to be studied, there tireee major sources of data for this project,
namely in-depth interviews with key experts in tieéd, focus group discussions with Rwandese
citizens who live in Nakuru Kenya and survey questaire.
The survey questionnaires were administered total wf 50 respondents. The purposive
sampling technique was adopted. This technique dvowolve visits to Universities such as
Nairobi and Methodist Universities, streets in tairobi Business District and Westlands to
interview the respondents. The research was thraafihal visits. It involved systematic random
sampling technique, involving every L @erson; this was used where there would be several
potential respondents at a sampling site. The reseaused a case study approach to investigate
issues relevant to peace support operations anditicmal justice process in Rwanda, thereby
limiting the sample size to 55.

1.8.2 Data Collection Procedure
The study made use of primary data collected froenquestionnaires, in-depth interviews with
key informants and through the use of Focus Groigeu3sions. Secondary data was obtained
from books, websites and journals. The researchiérfivgt seek authorization to conduct the
interview with the experts and also with the orgation officials. The questionnaires were self-
administered. The respondents shall be given agesf one week to fill in and then the
researcher shall go to collect the filled questaren after the agreed period of time. The
guestionnaires shall consist of both open-endedcémskd ended questions. This enabled the

respondents to give the information needed withoutations.
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When conducting case studies evidence may come fidferent sources, for example
documents, archival records, interviews, directeobetion, participant-observation, and physical
artefacts. Besides that, there are three overriding priesiphat are important to any data
collection effort when doing this type of studiéisese include (a) multiple sources of evidence
(b) a case study database and (c) a chain of eseddime incorporation of these principles into a
case study will increase its quality substantially

Also material from the International Peace Suppoaining Centre (IPSTC) in Karen Nairobi, a
research and training institution focusing on céyduuilding at the strategic, operational and
tactical levels within the framework of the Afric&eace and Security Architecture (APSA) and
which has developed into the regional Centre oklence for the African Standby Force (ASF)
in Eastern Africa, will be of great use. The aughof the books referred from, are all established

scholars.

1.8.3 Validity and Reliability
Validity refers to what amount of credibility this reseahels, and even so if the framework and

method fit the purpose of the study. In this resleait refers to if the peace support operations
indicators that the researcher is going to defin@ ase as measures of the transitional justice
process have credibility to the study. The researchill prepare a questionnaire and an
interview guide for key informants that were usedallect data from the respondents. To ensure
that it is not biased and that it is appropriatgebdto the field, the questionnaire will be giten
the researcher’'s supervisor. The supervisor's cboms and suggestions make the instrument
better and fit for the study. Data to be colledteugh different techniques will be triangulated

to build consistent justification for various sutijanatters. The researcher will weigh against
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results from the questionnaire and what was obdetwecome up with clear and explicable
report.
Reliability refers to the robustness of the measurement prdoesxample can you measure the
same thing so that it shows the same results. @lhability is defined as the extent to which a
measurement is free from random error componemntthi$ case study, the researcher will have
reliability if the indicators in the research shtve same results if the same indicators were to be
used several times again. Reliability is oftenddsin quantitative studies and methods that
consist mostly of statistics. A pilot study will b®nducted to ensure that the instrument
(questionnaire) is reliable for the study. The goesaires will be administered to respondents,
filed in and collected. The questionnaire providesnsistent results that prove that the
instrument is reliable for the study.

1.8.4 Data Analysis
Data analyzing employed both quantitative and tptale techniques. While qualitative is non-
numerical information which is related to qualitiealues, such as a person’s views and its aim
being to gather in-depth understanding of humaratieh and reasons behind that behavior,
guantitative is systematic scientific numericalommhations. The data collected through a code
sheet was coded and fed to a computer and thegzadaWith the help of SPSS to generate
frequency tables and percentages. Qualitative Watapresented in extensive narrative essays.

Data from the open-ended questions was analyzedscriptive narrative.

78 Ibid
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1.9 Chapter Outline

This research project is organized as follows; @rapne is the proposal which contains the
background to the study, statement of the problenly objectives and questions, literature
review, theoretical framework and methodology. Geapgwo will examine the role of UN
Mission in Rwanda Transitional Justice process.pBdrathree situates the Transitional Justice
policy options used in Rwanda and how they play@drodealing with questions of past conflict
and human rights abuse in Rwanda. Chapter four mitlvide thematic approaches to
Transitional Justice in Rwanda and discuss thelaigs, success and obstacles. The chapter

five will provide the summary, conclusions and mraoeendations.
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CHAPTER TWO:
THE ROLE OF UN MISSION IN RWANDA TRANSTIONAL JUSTIC E PROCESS
The United Nations Assistance Mission for Rwanda v@amission instituted by the United
Nations to aid the implementation of the Arusha &ds, signed August 4, 1993, which were
meant to end the Rwandan Civil War. The missiotethérom October 1993 to March 1996. Its
activities were meant to aid the peace process dmtwthe Hutu-dominated Rwandese

government and the Tutsi-dominated rebel RwandamoBa Front (RPF).

Fighting between the Armed Forces of the mainlyuH@bvernment of Rwanda and the Tutsi-
led Rwandese Patriotic Front (RPF) first broke iouOctober 1990 across the border between
Rwanda and its northern neighbor, Uganda. A nuntdfeceasefire agreements followed,
including one negotiated at Arusha, United RepublicTanzania, on 22 July 1992, which
arranged for the presence in Rwanda of a 50-meriaeitral Military Observer Group |
(NMOG 1) furnished by the Organization of Africamity (OAU). Hostilities resumed in the
northern part of the country in early February 19@8errupting comprehensive negotiations
between the Government of Rwanda and RPF, whick s@pported by OAU and facilitated by

the United Republic of Tanzania

The United Nations active involvement in Rwandatsthin 1993, when Rwanda and Uganda
requested the deployment of military observersgltve common border to prevent the military

use of the area by RPF. The Security Council ineJU893 established the United Nations

9 William J. Lahneman (2004Military intervention: cases in context for the tgfirst century Rowman &
Littlefield
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Observer Mission Uganda-Rwanda (UNOMUR) on the Wdgarside of the border to verify that
no military assistance reached Rwanda

Meanwhile, the Arusha talks, brokered by Tanzamid @AU, reconvened in March 1993 and
finally led to a peace agreement in August 1993 dbmprehensive peace agreement called for
a democratically elected government and providedtli@ establishment of a broad-based
transitional Government until the elections, iniidd to repatriation of refugees and integration
of the armed forces of the two sides. Both siddedithe United Nations to assist in the
implementation of the agreement. In early Augu@3lNMOG | was replaced by an expanded
NMOG Il force composed of some 130 personnel taapeas an interim measure pending the
deployment of the neutral international force.

In October 1993, the Security Council, by its refoh 872 (1993), established another
international force, the United NatioAssistance Mission for Rwanda (UNAMIR), to help the
parties implement the agreement, monitor its imgletation and support the transitional
Government. UNAMIR's demilitarized zone sector tepaadters was established upon the arrival
of the advance party and became operational onveiNber 1993, when the NMOG Il elements
were absorbed into UNAMIR Deployment of the UNAMIR battalion in Kigali, cqrased of
contingents from Belgium and Bangladesh, was cotaglen the first part of December 1993,
and the Kigali weapons-secure area was establisim@d December.

The United Nations solicited troop contributiongjt bnitially only Belgium with a half a
battalion of 400 troops, and Bangladesh with adlibical element of 400 troops, offered

personnel. It took five months to reach the autteatistrength of 2,548. But because of many

8 http://www.un.org/en/peacekeeping/missions/pasitinhtm
81 http://www.un.org/en/peacekeeping/missions/pasthinatm
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unresolved issues between the parties, implementatif the agreement was delayed.
Consequently, the inauguration of the transitiddavernment never took place.

In April 1994, the Presidents of Rwanda and of Bdiuvere killed while returning from peace
talks in Tanzania, when the Rwandese plane crashedircumstances that are still to be
determined, as it was landing in Kigali, Rwandapital. This set off a tidal wave of political
and ethnic killings: the Prime Minister, cabinetnisters and UNAMIR peacekeepers were
among the first victims.

The killings, targeting Tutsi and moderate Hutusyevmainly carried out by the armed forces,
the presidential guard and the ruling party's yomithtia, as subsequently confirmed by the
Special Rapporteur on Rwanda of the United Natidosman Rights Commission. The RPF
resumed its advance from the north and the easRwé#nda, and government authority
disintegrated.

An interim Government was formed, but failed topstbe massacres. With the RPF's southward
push, the number of displaced persons and refugeesased tremendously. On 28 April alone,
280,000 people fled to Tanzania to escape thengeleAnother wave of refugees went to Zaire.
The United Nations and other agencies provided gemely assistance on an unprecedented
scalez.

UNAMIR sought to arrange a ceasefire, without sasc@nd its personnel came increasingly
under attack. After some countries unilaterallyndrew their contingents, the Security Council,
by its resolution 912 (1994) of 21 April 1994, redd UNAMIR's strength from 2,548 to 270.
Despite its reduced presence, UNAMIR troops managguotect thousands of Rwandese who

took shelter at sites under UNAMIR control.

82 Linda Melvern,Conspiracy to Murder: The Rwandan Genogiderso: New York, 2004
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The Security Council, by adopting resolution 91894) of 17 May 1994, imposed an arms
embargo against Rwanda, called for urgent intesnati action and increased UNAMIR's
strength to up to 5,500 troops. But it took neaiky months for Member States to provide the
troopss.

To contribute to the security of civilians, the @oll, by resolution 929 (1994) of 22 June 1994
authorized under Chapter VII of the United Natio@karter a multi-national humanitarian
operation. French-led multinational forces carmed "Operation Turquoise", which established
a humanitarian protection zone in south-westernrRl@aThe operation ended in August 1994
and UNAMIR took over in the zore

In July, RPF forces took control of Rwanda, endimg civil war, and established a broad-based
Government. The new Government declared its comemtrto the 1993 peace agreement and
assured UNAMIR that it would cooperate on the metaf refugees. For their part, when the
conflict broken out in April, UNOMUR observers hadpanded their monitoring activities in
Uganda to the entire border area. But the Sec@uayncil gradually scaled down the operation,
and UNOMUR left Uganda in September

By October 1994, estimates suggested that out mdpalation of 7.9 million, at least half a
million people had been killed. Some 2 million hidéetl to other countries and as many as 2
million people were internally displaced. A UnitBdtions humanitarian appeal launched in July

raised $762 million, making it possible to respomdthe enormous humanitarian challenge

8 http://www.un.org/en/peacekeeping/missions/pasthinbtm
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% |bid

86 Barnett, Michael. Eyewitness to a Genocide: ThaddhNations and Rwanda. Cornell University Pre8622

39



A Commission of Experts established by the Secudtuncil reported in September that
"overwhelming evidence" proved that Hutu elemerid perpetrated acts of genocide against the
Tutsi group in a "concerted, planned, systematit methodical way." The final report of the
Commission was presented to the Council in Decerh®@4.

Following the end of the main killings the challesgifor UNAMIR (and the many NGOs who
arrived in the country) were to maintain the fragileace, stabilize the government and, most
importantly, care for the nearly 4 million displdceersons in camps within Rwanda, Zaire,
Tanzania, Burundi and Uganda. The massive campsdrbake Kivu in the north west of
Rwanda were holding about 1.2 million people and tas creating enormous security, health
and ecological problems.

After the late arrival of the much needed troopmup UNAMIR continued to carry out its
mandate to the best of its abilities. In 1996, heavewith assertion from the new Rwandese
government that UNAMIR had failed in its priorityission, the UN withdrew the UNAMIR
mandate on March 8, 1996. In the end, 27 membetdNAMIR - 22 soldiers, three military
observers, one civilian police and one local stédit their lives during the mission.

Despite the failure of UNAMIR in its main missios humanitarian services during the 1994
genocide are recognized to this day as having stneetives of thousands or tens of thousands
of Rwandan Tutsi and Hutu moderates who would hatherwise been killed. However, the
actions of the UN in Rwanda (and particularly thead of Peacekeeping Operations at the time,
Kofi Annan) have been used by some as examplehefover-bureaucratic and dithering
approach of the UN. (General Dallaire was partidyleritical of Annan's performance).

Countries that contributed troops to UNAMIR throogh its existence were: Argentina,

Australia, Austria, Bangladesh, Belgium, Brazil, "@da, Chad, Congo, Dijibouti, Egypt,

8 Romeo DallaireShake Hands with the DeyiCarroll & Graf: New York, 2003
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Ethiopia, Fiji, Germany, Ghana, Guinea, Guinea &is$suyana, India, Jordan, Kenya, Malawi,
Mali, Netherlands, Niger, Nigeria, Pakistan, PolaRdmania, Russia, Senegal, Slovakia, Spain,
Switzerland, Togo, Tunisia, United Kingdom, Urugudgmbia and Zimbabwe.
In the following months, UNAMIR continued its efterto ensure security and stability, support
humanitarian assistance, clear landmines and lefljgees to resettle. But Rwanda supported
ending the mission, stating that UNAMIR did notpesd to its priority needs. The Security
Council heeded that request, and UNAMIR left in bal996:.
At a meeting organized by Rwanda and the UnitedoNatDevelopment Programme in 1996,
international donors pledged over $617 million tadgathe reconstruction of the country. United
Nations agencies have continued to provide humaemitaaid and to assist in the return of the
refugees.

2.1 International Criminal Tribunal Court for Rwand a
On 8 November 1994, the Security Council estabtistie International Tribunal for Rwanda
"for the sole purpose of prosecuting persons resiptenfor genocide and other serious violations
of international humanitarian law committed in tieeritory of Rwanda and Rwandan citizens
responsible for genocide and other such violatiomsmitted in the territory of neighboring
States, between 1 January 1994 and 31 December'.198c¢hted in Arusha, Tanzania, the
Tribunal issued the first indictments in 1995 aettithe first trials in 1997.

2.2 The 1999 Independent Inquiry
Five years after the event, the United Nations twedwhole international community remained
accused of not having prevented the genocide.ew wif the enormity of what happened, and the

guestions that continued to surround the actionthe@fUnited Nations and its Member States

88 http://www.un.org/en/peacekeeping/missions/pasthinatm
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before and during the crisis, in March 1999 ther&acy-General, with the approval of the
Security Council, commissioned an independent iygnio those actions.

The members included Mr. Ingvar Carlsson (formemBrMinister of Sweden), Professor Han
Sung- Joo (former Foreign Minister of the Republidorea) and Lieutenant-General Rufus M.
Kupolati (rtd.) (Nigeria).

The findings of the inquiry were made public onO&cember 1999. The inquiry concluded that
the overriding failure in international communitytesponse was the lack of resources and
political will, as well as errors of judgement aghe nature of the events in Rwanda. Expressing
deep remorse over the failure to prevent the geeoiri Rwanda, the Secretary-General, in a
statement on 16 December, said that he fully aedephe conclusions of the report. He
welcomed the emphasis which the inquiry had puttlo® lessons to be learned and its
recommendations to ensure that the United Natiodstlae international community could and

would act to prevent or halt any other such cabasie in the future.
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CHAPTER THREE:

TRANSITIONAL JUSTICE POLICY OPTIONS USED IN DEALING WITH PAST
CONFLICT AND HUMAN RIGHTS VIOLATIONS

Varying transitional justice approaches have beesgmted as a means of dealing with past
conflict and human rights violations. These appheacrange from taking an aggressive line by
adopting policies aimed at emphasizing punishmadt@ndemnation of perpetrators to taking
more lenient measures that emphasize forgivenesscamciliation. Still there are procedures
that accommodate a middle ground approach favoyoigies aimed at balancing numerous
goals including punishment, reconciliation and élseablishment of an accurate historical record
like was the case with the South African Truth &etonciliation Commission. The essentials
for constructing policy frameworks for dealing withast conflict and impunity include the

following:

3.1 Truth Telling and evidence gathering in Rwanda Trarsitional Justice

The prosecution of genocide suspects was faceddkydf evidence due to the fact that in some
areas, no one was left to tell what happened ahdtbose present were either relatives of the
perpetrators or those who did not want to creatw pelations with the relatives of the suspect
by testifying to Gacaca trials about “who, whenwhivb happened. It was thus an imperative
challenge to the State to deliver justice and atdame time endeavor to reconcile and unify
Rwandans. For purposes of establishing the truthescouraging the public to play their role in
justice process, a National Unity and Reconcilm@ommission (NURC) was established.
Primarily, the NURC was mandated with preparatiamd ecoordination of all country's

programmes on promotion of national unity and reda@tion, investigate and report on
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systematic patterns of abuse, recommend changekedmdinderstand the underlying causes of
serious human rights violations that occurred.
It encouraged the public to tell the truth knowrtltem about how genocide was perpetrated. To
this end, great achievements have been attainethifycommission in promoting tolerance
among all members of the populations. Through tbenmission, Rwandans have come to
understand and appreciate the value of coexistidgiging in harmony with each others as they
strive to build a peaceful nation that they wilave to their children. Indeed, very strong and
useful social values and components are commuui¢hteugh the Commission to all walks of
Rwandans. Justice Albie Sachs argues that truth, by itsy veaiture, is not neat, it is not
compact, it is not finished.

3.2Unity, Reconciliation and Institutional Reforms in Rwanda Transitional Justice
There is no doubt that the 1994 genocide agaiesTtisi was in many ways manifest of abusive
state institutions such as armed forces, policecandits to mention among others which by and
large called for introduction by appropriate meaarsd establishment of novel structural
machinery capable of preventing recurrence of ssrltuman rights abuses and impunity. The
overriding political challenge of the post genocgterernment was to reconcile Rwandans who
had been divided for ages without negating therédsirender justice to the victims which was
badly needed for the government to maintain it#itegcy. The trials for the genocide suspects
was publicized to be one geared towards achievirggamoting Unity and Reconciliation rather

retributive justice. This was enhanced by reformstigte institutions directly delivering or

1 Annual Activity Report of NURC of 2010/2011
92 The San Francisco Chronicle: 2006
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contributing towards unity of Rwandans. This culated into Constitutional amendment to
establish a national fund for the support of get@aurvivors.

The institutional reform was not limited to unifgrnhe genocide suspect and their victims but a
complete institutional overhaul touching on gendehjldren and other special groups,
institutions to combat corruption and injustice atmbse ensuring the state support of the
genocide survivors. This overhauling of structunatitutions was enhanced by establishment of
relevant organs/institutions with specialized maedaf protection and promotion of human
rights for better dispensation of justice. Thesstiintions include, the national fund for the
support of Genocide survivors (GARG), National Ynind Reconciliation Commission
(NURC), National Commission for Human Rights (NCEiRbhe Office of the Ombudsman, the
National Commission to fight against Genocide (CNB&nder Observatory Monitoring

Office (GOM), National Council for Women (NCW), heros, Ingando solidarity camps which
has transformed itself into Intore z’igihugu (ciVActicle 14 of the 2003 Rwandan constitution as
amended to date provides that: “the state shalimithe limits of its capacity, take special
measures for the welfare of the survivors who weralered destitute by genocide against the
Tutsi committed in Rwanda from October 1st, 199M&rember 31st 1994......... " The NCHR
was also established with a two-fold mission imvestigating and follow-up on human rights
violations and educating the population on theghts. For further information, see the Law

N°04/99 of 12/03/1999 establishing the National @assion of human rights, O.G. n° 6 of

% Article 14 of the 2003 Rwandan constitution as adeel to date provides that: “the state shall withilimits of

its capacity, take special measures for the welfétbe survivors who were rendered destitute hyog&le against
the Tutsi committed in Rwanda from October 1st,Al@@December 31st 1994......... ”

% The NCHR was also established with a two-fold iniss.e., investigating and follow-up on human tigh
violations and educating the population on thejhts. For further information, see the Law N°04¢992/03/1999
establishing the National Commission of human ggit.G. n° 6 of 15/03/1999.
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15/03/1999, Traditional Rwandan schools, where rgdihince, nationalism and moral values of
integrity and taboos are taught education progrAih.these institutions which are largely
decentralized to the lowest administrative unithef country have a legal duty to promote unity
and reconciliation of Rwandans and to protect eitzfrom acts of human rights abuses
Such initiatives often with material elements (sashcash payments or health services) as well
as symbolic aspects (such as public apologies proflaemembrance) have been provided to
survivors via a fund set up under an Act of 22 3aynu 998 as amended to date, which was
designed to help the neediest survivors in keysase@h as education, health care and housing
among others. Finally, the Government has madeyef@art to protect survivors and ensure that
the perpetrators of genocide do not repeat theirolis crime, by resisting separatist ideas and
combating those who continue to hold and dissemisath views.

3.3Reparations in Rwanda Transitional Justice
Hamber observes that reparations contribute to pghecess of publicly acknowledging
wrongdoing, restoring survivors' dignity and ragsipublic awareness about the harms victims
have suffered. While the drive for the establishment of Gacacui® was among others, its
restorative nature which is naturally inherenthe system and of course for the purposes of
empowering the citizens to participate in rendejugjice and hence ownership, the government
indeed recognized the need to repair in some wayhlysical damage suffered by the victims.

As such, the law instituting Gacaca Courts too& sunsiderations this need of civil reparation.

% See the 9th, and 10th periodic report of the REpuif Rwanda under the African Charter on Humaml an
Peoples’ rights (Paras 15, 16 and 17, p 7 -8.)lea@&me rapport périodique du Rwanda a la Comnmis&fdcaine
des droits de 'homme et des peuples (pages 9724}

° Hamber, B, 'Repairing the Irreparable: Dealing Witouble-Binds of Making Reparations For Crimestiof
Past,' INCORE
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Civil reparations included among others constructd destroyed residential homes, restitution
of other property rooted and financial compensatosrmoral damages. In criminal matters, the
state is a secondary victim of crimes and one efrtieasures sought by the government to be
redressed was institution of works for public ietds executed by the genocide convicts. By this
way, the convicts, constructed and repaired publacls, public buildings, institutions and other
public amenities. In this way, the government held that the public works would benefit
Rwandans in general including the victims who eagbyhose public works constructed by the
convicts. However commentators and other pressghtsrgroups do believe that it is overtly
notable that the issue of civil reparations to\lwims of genocide remains a serious challenge
in Rwanda. The history and issues that were adsoci® compensation of the Jews to date
proves to us such a dilemma. Particularly in Rwaitkck and white truth reveals that most of
the perpetrators of genocide and other crimes aghumanity - dispose no or inadequate means
to meet damages awarded by courts to victims. A&ssonly meant that the government through
a holistic approach has resorted to taking solgatnies that offer basic support to victims of

genocide.

3.4 Prosecutions in Rwanda Transitional Justice

The Gacaca justice system was formally institutgedhe post-genocide government guided by
the spirit of embracing a restorative justice ratfigan retributive justice as one of the
government strategies to restore the Rwandan datiat which had been severely destroyed by
the Genocide against Tutsi. The traditional systeas thus in a way modernized to ensure
effective delivery of Justice and the ownershiptleg system by the victims. Modernization
included formal legal framework of prosecution @ingcide suspects and redressing victims by

way of civil reparations. The sought for Gacacdigessystem was also propelled by the then a
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limited number justice qualified personngsome of them were just killed and others had fled
the country) a situation which put the country iatbig challenge of administering justice at the
time it was badly needed by a mass of victims.

While the conventional Justice system of ordinaoyrts tried a bit to handle some trials but
realistically it was not feasible to deliver Justi the survivors of GenocideThe estimated
minimum period required to complete the known nursb&f suspects was estimated at 100
years. This period was believed to be repugnapritiple of justice-reasonable delay (Justice
delayed is Justice denied. Combined with conveatioourts, the inspired by tradition Gacaca
Courts were established in 2001to address theskempes®. The establishment of Gacaca
courts manifested the Government tireless effartsdvelop a just means and approach that
would try more than 100,000 people accused of gdepwar crimes, and related crimes against
humanity which were in recorded at the time.

Recently, Gacaca officially closed its activitie=aving behind a legacy of remarkable successes
that saw around 2 million trials in a period of @ays. This was far beyond expectations of
everyone in Rwanda and all regional and internatigtakeholders of Justice in Rwanda. More
importantly though, is that Gacaca helped Rwandamsdiscover their ability to find solutions
to seemingly intractable questions and achieveorasbn of unity, trust and reconciliation
among themselves and to forge a way forward to @oanreconstruction of their nation. On the
international level, an ad hoc tribunal —the In&ional Criminal Tribunal for Rwanda (ICTR)

was established by the United Nations Security Cibiwo prosecute individuals responsible for

% Karen McVeigh, “Spate of killings obstructs Rwatsdguest for justice,The ObserverSunday December 3 2006
http://www.guardian.co.uk/world/2006/dec/03/rwark@aenmcveigh. Accessed 24 June 2014

9 “The Search For ReconciliatioriThe San Francisco Chronicle Editorj@unday, June 25, 2006

10 The Jaw on Gacaca provided for “four categories3uspects. The first category included people tbateived,
planned and executed genocide were tried by theestional courts while the second, third and fowdltegories
were tried by Gacaca courts
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genocide, crimes against humanity and serious tiwols of international humanitarian law
committed in Rwanda during 1994. To date, arounttidls have been held by the Arusha based
Court.

As opposed to a restorative Gacaca justice cothis,ICTR comparatively sounds to be a
retributive Justice whose slow pace trials andufa8 to apprehend several masterminders of
genocide is said by many if not by all victims ®dfailure given the resources allocated to it. It
is estimated that at least 3.4 million of peoplerevdirectly involved in the perpetration of
Genocide but only 1.9 million were brought to tridhe other 1.5 million (approx) fled the
country after the fall of the rouge regime.

Recent figures presented indicate that at the timermal closure of Gacaca trials, at least
1,951,388 genocide cases had been tried and cadpsest of 31st January 2012 segregated

below by the following categories

TOTAL NUMBER OF CASES: 1,951,388

CATEGORY NO. OF CASES GUILTY NOT GUILTY
FIRST 31,453 24,730 (79%) 6,723 (21%)
SECOND 649,599 433,471 (67%) 216,128 (33%)
THIRD 1,270,336 1,270,336 (96%) 49,865 (4%)
Table 3.1

To Rwandans, this was a success story regardleige gierception held by legal practitioners
and scholars that the traditional system trial$ below international minimum standards of

criminal trail including the fundamental right tefénse. Rwandans believed that Gacaca courts

191 Quote from International Institute for DemocraaydeElectoral Assistance (IDEA) citing United NatioRligh

Commissioner for Human Rights (UNHCHR), GacacaDireit Coutumier au Rwanda (Kigali, 1996), passim
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are home grown and they fit into the underlyindestaobjective of accountability with overtones
referring to reconciliation.

3.5 Blending Policy Options
Responding to concerns of past human rights abusa iemotionally charged and politically
sensitive environment can be very problematic. bbgom-line becomes whether to prosecute
or not? Instructively, the question of criminal tjge has been central to conventional legal
systems. The argument is that there can be nagugtthose who violate fundamental rights are
freed from the action of the courts. In this waistjce is seen to exist only if there is full respe
and protection for human rights as well as an ieddent and impartial judiciary able to
investigate and bring to trial those who have broltke law and violated human rights.
Additionally, under international obligations, &sthave a duty to deal with impunity by
bringing those responsible for human rights abiggastice. The conceptual underpinning for
taking legal action against perpetrators of humghts abuses is based on various premises,
including the argument that justice requires su@asures. In this case, there is a moral duty to
punish cruel crimes against humanity. Prosecutiahis case is seen as a moral obligation owed
to victims and their families. There is also thetemtion that democracy is based on the rule of
law and a point must be made to affirm that neitiigh officials nor anyone else is above the
law. Prosecution can also be seen as importaghetierring future violations of human rights
Prosecutions, therefore, are perceived as a ngcassasserting the supremacy of democratic

values and norms and to encourage the public ieveeln them. In other words, unless major

192 1pid
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crimes are investigated and punished, there canobeeal growth of trust, no implanting of

democratic norms in the society at large and naigenconsolidation of democracy

Those opposed to prosecution make countering angismtat democracy has to be based on
reconciliation where key players in society endeavio patch up their past divisions. In this
case the process of democratisation involves tpeagxor implicit understanding among groups
that there will be no retribution for past outragismany conflict situations, members on both
sides of the divide play a role in perpetrating lantights abuse. A general amnesty in such
circumstances may be deemed as a fair and strbagerfor democracy than efforts to prosecute
one side or the other or both. In some cases thmesrof the authoritarian officials were justified
at the time by the overriding need to suppress winay have been perceived as rebellion in

order to ‘restore law and order.’

These actions may even have been supported bygisedt the public at the time and this creates
a complex situation on the issue of responsibilitge was the case in South Africa, each side to
the conflict had people who supported its courbeiaperhaps not being actively involved in the
struggle. Many people and groups in society mayehshared in the guilty of the crimes
committed by the apartheid regime. In such casesedorm amnesty may be necessary because
of the challenges of bringing all those culpablebmok. Legal and moral arguments for
prosecution have, sometimes too been counteredidoynbral imperative of crafting a stable
democracy. In such a case, the consolidation of odesy takes precedence over the
punishment of individuals. The arguments for andirag} prosecution and amnesty may sound

noble, but in actual practice, to prosecute or isdgss affected by moral or legal considerations.

103 Whitehead, L, “Consolidation of Fragile Democracié Discussion with lllustrations,’ in Pastor, R.(ed)
Democracy in the Americas: Stopping the PenduliNew York: Holmes & Meier, 1989).

51



In South Africa, it was almost exclusively shapgdpblitics of negotiation, by the nature of the
democratisation process and the distribution ofitipal power during and after transition.

Eventually, the historical context of the societyglahe prevailing circumstances of the society in
transition should play a key role in determining #ppropriate blend of the policy options to be
adopted. A fine balance of options calls for a cl@aderstanding of each policy's implications

and, of course there has to be leadership andgabhvill 14,

1%4«The Search For ReconciliationThe San Francisco Chronicle Editori&unday, June 25, 2006
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CHAPTER FOUR:

THEMATIC APPROACHES TO TRANSITIONAL JUSTICE IN RWAN DA AND THE
CHALLENGES, SUCCESSES AND OBSTACLES

The post genocide government undertook disarmardentpbilization and reintegration (DDR)

programs of the former government soldiers. Gehgertide programs involved the reassurance
of former combatants that they will be reintegratedt punished. By and large, this program
provides a remarkable counterexample, where DDRIarggly regarded a success. 12 Most of
the combatants who fought on the side of the gelabdorces have been demobilized and

reintegrated over the last eighteen years.

Here is what the UNDP Rwanda office stated on Rwan@acaca Courts during their formal

closure on the 18th June 2012 and that lessonbe#arnt from the statement about the legacy
left behind by Rwandan Gacaca CourtsThe United Nations commended Gacaca courts for
delivering on their mandate and providing a solufior the complex nature of the cases related
to the 1994 Genocide against the Tutsi. The preasee as Rwanda prepares to officially close
the work of the semi-traditional courts later toddy statement sent from the UN office in

Rwanda stated that the Gacaca process played aokeyn advancing peace, stability and

reconciliation. “Not only did it address the enommsobacklog of genocide-related cases and
contributed to reducing prison overcrowding, andaisly it also has contributed to peace and
reconciliation.” Gacaca proceedings opened in RO@2 as a response to the overwhelming

backlog of Genocide-related cases and the severerowding of the prison system.

During the 10 years, Gacaca jurisdictions triedertbian 1.9 million cases and according to the
UN, these were “far from being “mob” or “vigilantglstice, as many legal critics predicted,

about 25% of Gacaca cases have resulted in adqtilitee Gacaca experience serves as a lesson

105) ars Waldorlf, Transtional Justice and DDR: Theecaf Rwanda.
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for us all, the UN recognised that national or “legrown” initiatives should be supported, as
they have a more direct and sustainable impactopulptions” the statement read. UNDP has
been a strong supporter of Gacaca throughout theeps, having provided $1.6 million to the
Gacaca Courts for manuals, trainings, advocacydacdment important lessons learned during
Gacaca process. “It is important to record andedmssate the lessons learned of this unique
process globally. It is equally important, howeuerpreserve the enormous volumes of rich and
diverse repository historical material gatheredtigh the Gacaca process,” the UN added. It
noted that the Gacaca Documentation Centre in Kigdl be one of the largest archives
documenting a mass crime anywhere in the world wanldbe an invaluable resource for

Rwandans and foreigners alike.

4.1 Challenges and obstacles in Transitional Jusgéan Rwanda

Transitional justice as a process has been pakiiciand hijacked by politicians to serve their
own interests. In some cases, it has proved diffimu prosecute some leaders as they hold
positions of authority. In other scenarios, cominiss of inquiry have been established but have
failed to challenge the status quoTransitional justice approach has been blamedé&ing
selective thus promoting the victors justice. In dRwa, the Gacaca courts have come under
scrutiny for failing to address crimes committedtbg Rwanda Patriotic Front (RPF). Therefore
the mechanism has been hampered by structural ggngbktemming from the nature of its

political environment.

Other challenges experienced within Transitionadtida include structural issues, typical of

countries beset by protracted conflict. These aoesitfind themselves with no resources,

1% call, C.T. (2004) 'Is Transitional Justice reallgt'’, Brown J.World Aff. 11: 104
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mechanisms or even state structures to deal wispesiis of gross human rights violations.
Complexities arising from lean resources interf@rth the transitional justice process. At the
extreme end is the question of how to repair satiasions and ensure Justice, Truth, Peace and
Reconciliation prevail. Despite these challengesieties must find ways of breaking away from
the past if they have to move forward. Otherwisbemwthe past is not dealt with, chances of

cyclic violence is possible as a culture of impyistengrained.

4.2 Successes in Transitional Justice in Rwanda

The transitional justice in Rwandan experienceahescord of enormous success if viewed from
its angle of ultimate goals: ‘to restore the loswaRdan element of humanity, peace, co-
existence, unity and reconciliation of Rwandangie Buccess can only be noted if what we try
to avoid are not delinked during evaluation of tRevandan transitional Justice from the
underlying cause of the Rwandan conflict, the gonftself and its devastating impact on the
society and economy and then the national desira fransformed Rwandan society. The entire
world watched genocide happens in Rwanda and serttiee world wondered how such grave
and heinous human rights abuses were to be addrédse speed at which new institutions were
established and former ones strengthened to hadctuntry together was amazing. The
establishment of Gacaca Courts that tried nearty million suspects within ten years was not
only impeccable but also a strong signal to Rwaadhat solutions to their problems are within
their means. Dialogue and continuous consultatiwite all stakeholders in the situation is

necessary and important

1071 ars Waldorlf, Transtional Justice and DDR: Theecaf Rwanda.
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CHAPTER FIVE:
SUMMARY OF FINDINGS, CONCLUSION AND RECOMMENDATIONS

5.1 Summary of Findings and Conclusion

The research project sought to examine and andigze Rwanda implemented Transitional
Justice. It explored the experiences of Rwanda smdjht to understand how successful the
process had been. In addition, it also looked thiobstacles, challenges, and opportunities for
Transitional Justice. Equally important, it locatibe role of Peace Support Operations (PSOs)
within Transitional justices by citing examplespzfst PSOs in Africa. Another observation was
the tension between local mechanisms and westbamali forms of justice, as the case of
International Criminal Tribunal Court of RwandaAnusha. This research observed that, in such
scenarios there needs to be a negotiation andoffad@his does not mean diverting from the
international standards; rather such interventisheuld consider the long and short term

implications and whether the needs of victims il catered for.

The research has pointed out the various rolesS@isPin other parts of the world and what they
were assigned and mandated to do. It observemtBatb-Saharan Africa their mandate has been
minimal and not specific to administering transiab justice processes. Possibly this could be
due to the nature of PSOs and how they are depldgedarious regions during peace
enforcement or peace-making. Sub-Saharan Africebbas unique in the sense that the timing
and implementation of Transitional Justice hasbex®n solely a transitioning period, although
some have. The research study however, did exath@ieroles and possible future functions,

factoring the context and needs on the ground.
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Some of the challenges experienced in Rwanda rafngedissues of timing and sequencing of
Transitional justice. The research study argues ftvathe Transitional Justice process to be
successful, Africa needs to consider homegrowntisolsl to Transitional justice and build on
local support, such as Rwanda’s Gacaca courtsr©@kbalenges included structural issues such
as lack of resources, institutional challenges lac#l of political will. The research recognized
that Transitional Justice was not a one size fifsaad although the study looked into Rwanda as
a country, it concluded it was not homogenous. Ttwrgext is fundamental to designing the
needs of Transitional Justice process. Additionatlgnsultation and inclusion of societies

involved was vital.
5.2 Recommendations

Considering that potential for Transitional Justiodeverage peace and security in Rwanda is
fundamental, there is need to strengthen transitiprstice mechanisms. As it is, Transitional
Justice has only managed to address reconciliatitime global level and national level but states
still struggle to attain local level reconciliatiohhere is need for Rwanda and Africa as a whole,
to develop ingenious strategies in order to achtwmable peace. Coming up with homegrown
solutions will be key and also important for owrngps On another level, societies with local
reconciliation mechanisms can be revived and deeelao serve the purpose of local level

reconciliation.

The design of Transitional justice processes otgfdctor structural issues that would otherwise
not be addressed in a normative model. As pointgctarlier, issues such as structural violence,
poverty and even cultural violence hide underneatti could be one of the causes of cyclic
violence, as they often fail to feature in the s Still on this, addressing the question of

inclusiveness and local ownership is vital. FornBiional Justice processes to meet its goals, all
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parties of the conflict and members of the socaight to understand, take responsibility and

participate in the process.

While issues such as victor’s justice and vestest@sts take the core in transitional justice & th

Sub-Saharan Africa, lack of effective transitiojuatice has implications on other aspects of the
nation-state such as development. As a result,cthugd affect the progress of a nation as they
have to address their past to move forward. Thezefwilding strong mechanisms and drawing

on past successes on Transitional Justice is fued@into move this debate forward.

Given the cross border nature of conflict and wioke in Africa, Rwanda needs to consider
mooting a policy that will address transitionaltjos. In order to address border spillovers,
Rwanda and Africa should set up accountability messs to hold rebels who move beyond
national borders, so as to end impunity. A showarimitment by all the states in Africa will be
vital, and also financing the justice institutiansevery country in order to strengthen its judicia
capacity. Capacity building and establishment ofio&fCivil society partnership for regional
outreach and advocacy work at the community lev@hportant to gain local suppofialogue
and continuous consultations with all stakeholderghe situation is necessary and important

element one cannot afford to leave it out.
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APPENDICES

Appendix 1- Questionnaire

| am Simon Ngure, a Masters student at the Unityecdi Nairobi’s Institute of Diplomacy and
International Studies, and | am collecting datarfor thesis titled, “The Role of Peace Support
Operations in Transitional Justice: A Case studyRrefanda”. | kindly request for 30 minutes
from your busy schedule to fill in the questioneaior me; the voluntary information will be

used for academic purposes only.
Instructions: Please answer ALL the questions appropriatelydijrtg at the correct check box.

1). What is your understanding of the term Peacpp8&u Operations? Do you think Peace
Support Operations in Rwanda after the genocide wssential in the transition process?

2). In your knowledge, what reconciliatory appraegtlid Rwanda take after the genocide in
19947

3). Is the justice and reconciliation process inaRda after the genocide in 1994 different from
the justice and reconciliation process adopted eémy@ after the post-election violence? If so,
7

4). In your own view, do you think that Paul Kagasngovernment has succeeded in terms of
transitional justice and democracy?

Yes( )or No( )

a) If ‘Yes’ above what should Kagame’s governmemta maintain and improve its healing
and reconciliation process in Rwanda?

b). If ‘NO’ above what are the weaknesses thatkthgame government should work on to
establish a favourable living conditions for aktRwandans?

7). There are many core dimensions within transaiojustice, e.g. criminal prosecutions,
institutional reforms, restitution for the victimguth commissions, etc. Which one would you
say is the most crucial to impose first in periofishe transition? Otherwise, what far reaching
negative consequences will result?
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8). How should we measure the success of tranaltjostice? In a case of Hybrid Regimes in
post-conflict societies such as Rwanda, is the mundf resolved trials or cases won an
indication of success? Or should we focus moréherdgitimacy of a new regime?

9). What of the role of the religious organization reconciliation efforts? How were they
involved?

11). | have heard that recently the official wayaer to the genocide is as the “Genocide of the
Tutsis.” Do you think this will cause tension sirtbere were other victims during the genocide,
such as moderate Hutus?

12). When we talk about reconciliation, we normaftyention a very specific way of
commemorating victims in post-conflict societiespecially in Rwanda. Could you illustrate in
this case what the commemoration of victims lokk

13). From your experiences in many post-confliairdaes, including Somaliland and Rwanda,
do you consider amnesties as an adequate traraitmoechanism within a process of regime
transition?

15). What are the most important things for Rwasdarfocus on in the immediate future & for
example, the next five years?
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Appendix 2

Interview guide for an expert interview with Louis Moreno Ocampo, former Chief

Prosecutor of the ICC to be carried in Nairobi viaSkype video call on June 2014

| am Simon Ngure, a Master of Arts in Internatio8alidies student at the University of Nairobi,
doing a research study on the on the role of peag®ort operations in Transitional justice:
Case study of Rwanda.

Through your many years as a Public Prosecutor ngefitina and recently as the Chief
Prosecutor of the International Criminal Court (I6ased at The Hague, Netherlands, you are
among personalities who have not only occupiedipwplace on the field of transitional justice
but also influenced it. The information that youl wrovide will be treated with confidence.
With your permission, | would like to record thdeirview just to remain focused on our
discussion.

1. According to you, what is Transitional justice? Ware the players in a transitional
Justice System?

2. What role do the peace support operations playtiarsitional justice process?

3. Do you think that the UN Mission in Rwanda was ssstul? Yes or No, and why?

4. You were the Chief Prosecutor of the ICC from 2@032. You therefore understand
very well about the International Criminal Tribur@burt for Rwanda in Arusha. Up to
now, some Rwandese citizens have never receivdttgudNhat are the challenges
encountered during investigations? What does ttexrational Criminal Court (ICC) do
about it?

5. How is the Kenyan case in the ICC different fromttbf Rwanda at the International
Criminal Tribunal of Rwanda in Arusha, Tanzania?

6. What is the difference between retributive or restive justice? Which is the best justice
system and, why?

7. How can various transitional justice policy optidres blended to respond to concerns of

past conflict and human rights abuses in Rwanda?

8. What lessons can be learnt from the case of Rwanda?

Thank you!
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Appendix 3

I nterview guide for Key Informants

1. Do you think that the Peace Support Operations #ite Rwanda 1994 genocide helped
in any way?

2. Which transitional justice mechanism is the most@l to be imposed first in periods of
the transition?

3. Peace support operations took place in a numb&frafan Countries such as Burundi,
Sierra Leone etcetera. Do you have a hint of thae in these countries’ transitional
justice? Was the transitional justice policy optiarsed successful?

4. In your view, were the UN and AU Missions importantRwanda? What was their
mandate and were they more effective than the lomatts ‘Gacaca’?

5. Is there an existing connection between transitiprstice and democratization? That is
to say, if transitional justice is not fully implemted, will there be a negative impact on
the process of democratization and furthermoreansalidation of a democratic regime
like Rwanda?

6. | read somewhere that one of the reconciliationicpd in Rwanda require former
perpetrators who participated in Genocide to washbbnes and sculls of those they had
killed in 1994? Why is it s0?

7. Why do you think that amnesties should be seemawéry last resort of any political
decision to be taken in the transitional process?

8. What lessons can be learnt from the Rwanda transitijustice after the genocide in
19947

***E N D***
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