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ABSTRACT

The criminal justice system in Kenya has continudiced compounded challenges in
addressing the plight of victims and survivors ekl offences. There are relatively few
convictions as compared to the number of casesrtehoEvidence from the relevant
genderbased violence care institutions; the poliegrobi Women’s Hospital and Director of
Public Prosecutions (DPP'’s) office indicate thaphesecution of sexual offences in Kenya is
constrained in several ways. This is evident frdra tow prosecutions and convictions
achieved as compared to the high incidence of $eximes in the country. The challenges
are also evident in the low rates of apprehensfolhiswing incidents and the high rate of

withdrawal of cases brought to courts before theiees are made.

The purpose of this study was to assessdetermin&uislivery of justice in Sexual Offence
cases prosecuted in Naivasha law courts. The stoght to fulfill three specific objectives
which included analyzing the factors that suppleetdelivery of justice in the prosecution of
sexual offences cases in Naivasha law courts iruNgkassessing factors that constrain the
delivery of justice in the prosecution of sexualeates cases in Naivasha law courts in
Nakuru, and assessing the adequacy of systemgraocddures for prosecution of sexual
offence cases in Naivasha law court within Nakuaw@y. The study design employed was
a combination of case study and secondary docuaralysis and targeted population of 14
people and the sample size was 30% of targetedatagu The findings were analyzed and
interpreted qualitatively. The findings of the stuate that delivery of justice was supported
by quality investigations, the legal system, goadrdination by witnesses, investigating
officers and prosecutors while the delivery of igestwas constrained by witness failure to
testify in court, delayed investigation and triafghe cases. The conclusions of the study was
justice was not properly delivered to the partiesolved in sexual offences tried in
courts.Justice system should be client friendly apdsitive, and introduce gender focal
points in all police stations manned by specialiaffiters. The gender mainstreaming within
the police department should be taken seriouslyths® more women get appointed as
prosecutors and proper one-stop centers showdoalsntroduced in all police stations or in
select stations to ensure efficient delivery otipesin sexual offence cases. The government
should work hand in hand with the locals to arramgeetings in which individuals are
sensitized about sexual offences and how to hasdbd cases. Lastly the government

needed to increase funding to the three institutiwolved in criminal justice that is police,



judiciary and prison department to be able to trnaiare investigators and prosecutors ,

establish forensic labs and increase personnatigiry so that cases can be speedily heard.
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CHAPTER ONE:INTRODUCTION

1.1 Background Information

The criminal justice system consists of three nwmponents: (1) Legislative (creation of
laws); (2) adjudication (courts); and (3) correntidjails, prisons, probation and parole). In a
criminal justice system, these distinct agenciesraie together both under the rule of law
and as the principal means of maintaining the ofilaw within society. Justice is a concept
of moral rightness based on ethics, rationality, laatural law, religion, or equity. It is also

the act of being just and/or fair (Krug 2002).

According to Alvazzi (1998), a criminal justice & is a set of legal and social institutions
for enforcing the criminal law in accordance withdafined set of procedural rules and
limitations. In the United States, there are sdpdederal, state, and military criminal justice
systems, and each state has separate systemsuis add juveniles. Criminal justice
systems include several major subsystems, compafsede or more public institutions and
their staffs: police and other law enforcement ages) trial and appellate courts; prosecution
and public defender offices; probation and paraenaies; custodial and departments of
corrections. Some jurisdictions also have a seirignguidelines commission. Globally,
criminal justice system is expected not only todoree practical results in form of reduced
crime and enhanced security, but also to achiesécgiin society by holding offenders
accountable and applying the force of the law propoately and fairly (Van Kesteren et al,
2000 indicate all names of co-authors at first noet In the administration of criminal law,
the courts have a role of protecting the sociegmfrcriminal acts which is achieved by

punishment after prosecution

The criminal justice system involves three stagegestigation into alleged criminal act, the
arresting of offenders (those who have committéahioal acts against the state or a person)
and the trial of such offenders in courts of lavhisTsame procedure is followed when a
sexual crime is reported. However procedure maylered when arrest has been made
before investigation whereby it starts with arresyestigations then trial of the suspect.
Where a sexual offence has been committed themgcéire advised not to take a bath or to

dispose of the clothes they were wearing at the tifinthe sexual assault. Victims are also



advised to report the incident to the nearest pdtation as well as seek medical treatment as
quickly as possible.

Clinard (1993) points out that sex related offeremesuniversal phenomena, which take place
in every society. Sexual offences often take threnfof sexual violence, which sometimes
cause severe and irreparable damage to the physnchimental health of the victims.
Physical injury includes an increased risk of agerof sexual and reproductive health
problems. Its impact on mental health can be aswseias that of physical injury. Sexual
offences, when they assume the form of sexual ma@lenay lead to among others murder,
suicide, acute depression for the victims. It ehfirdisturbs the social well-being of the
victims because of stigmatization and the consetipldoss of status in their families and
neighborhoods.

According to (Hawkins, 1998), a Sexual offence isexual contact with another person
including touching of the sexual organs of anothietouching of another with one’s sexual
organs without that person’s consent. Any persoly oraderstand sexual violence as any
sexual act using coercion regardless of their icelahip to the victim, in any setting,
including but not limited to home and work. In sakwiolence, coercion constitutes an
important component, which covers a whole spectafrrdegrees of force. Apart from
physical force, it may involve psychological intohation, blackmail or other threats
(Bancroft, 1974).

Kenya has in recent years embarked on addressm@rtisecution of sexual offences and
consequently parliament passed the Sexual OffeAce$SOA) 2006 which was seen as a
major step in addressing some key forms of sexioénce. The Act came into force on®21
July 2006, to address the gaps that the penal diodeot fully cover with regard to sexual

offences.

In delivering justice the department of police ieri§a is charged with the responsibility to
arrest a suspect after an incident is reportedsitiyate, compile a case file and charge the
offender in court for trial. Although there are rgareports by media and also annual police
crime statistics showing high number of sexual mdfe cases reported (Annual crime
statistics, 2009), analyses from courts indicatat tiew of the offenders are convicted.
Reasons given for few convictions of sexual offesdaclude, poor investigations of the

cases, lack of corroboration of witness evidennd,iaconclusive medical reports.



This is further supported by Amnesty Internatioregdort of 2002 which indicates that there
was concern among local women activists and victinad the sexual offence cases were
subjected to less vigorous police investigatiomtlagher crimes in Kenya. Consequently
those victims were less inclined to report suclesds the police due to lack of confidence in
police investigators and prosecutors. Other imponpaiblic and private actors in this system
include, defendants, private defense attorneys| bandsmen, other private agencies
providing assistance, supervision, or treatmenwofénders; and victims and groups or
officials representing or assisting them. In aaditi there are numerous administrative

agencies whose work includes criminal law enforagme

Legislators and other elected officials, althougheyally lacking any direct role in individual
cases, have a major impact on the formulation iofioal laws and criminal justice policy.
Such policies are also strongly influenced by thev$rmedia and by businesses and public-
employee labor organizations, which have a majakestin criminal justice issues
(Cernkovich, 2000).

Despite the increase in sexual offence casestegpand enactment of the SOA 2006, the
courts still face various challenges in dealinghwihese cases. For example most sexual
offence cases reported with respect to Kenya's-glestion violence after the disputed
presidential election of December 2007, have n@nbaddressed conclusively. The 3500
post-election sexual violence cases were invesiighy police and forwarded to the Director
of public Prosecutions, (DPP) to peruse and adweitevhether the evidence collected by
police from witness was sufficient for suspectsatken to court for trial or not. The DPP on
the 8" of August, 2012 returned 3100 cases to the pelite comments that there was not
enough evidence to take them to court and closedilds with no further action to be taken.
The dropped cases constituted 88% of the filesdaed showing a great sense of injustice
to victims due to failure of investigators to gathenough evidence which could secure
conviction in court. Out of the 3500 cases forveatrdnore than 3400 complainants were
female showing that females were more vulneralaa thales to sexual crimes in the Kenyan
society. In most cases woman who fall victim tousdypredators face challenges while trying
to access justice. Other than the high cost of sstieg such justice, the court system is
fraught with technicality and there is also somel®f ignorance amongst officials who may
not be well equipped to handle victims of sexuémées. Corruption is also rampant among

officers who may try to take advantage of suchiwistwith a promise of justice. Victims



also face the riskof being victimized under sec®8 of the SOA which provides measures

against false allegations of sexual offences.

Police prosecutors carry out most prosecutionsrbesabordinate courts where most sexual
offences are prosecuted. State counsels who aredrdawyers handle the more serious
crimes like murder and treason in High court. Stadaave shown that access to justice is
often determined by factors other than law and emvig. For example, in a system where
access to justice is based on dichotomies of wheathe is rich or poor, man or woman,
healthy or sick; with the first variable almost alyg being the key determinant, women are
bound to suffer (Seto, 2002).

Justice delayed is justice denied. The averageititakes to conclude sexual related cases in
Kenya is approximately 4 to 5 years. This leadk$s of confidence in the judicial system,

and some victims often give up their rights afteighing the time and financial costs.

The criminal justice system in Kenya has continudiced compounded challenges in
addressing the plight of survivors of sexual offescThere are relatively few convictions as
compared to the number of cases reported. FomostaNairobi Women’s Hospital received
536 rape cases after Kenya'’s disputed presidezigation in 2007 and by October 2009 only
four cases out of 56 registered in Nairobi Law ¢tad resulted in conviction of offenders.
Out of the same 56 cases, 25 had resulted in duapquittals while the remaining cases
were still pending in court (FIDA Report 2009). Moconcerns about poor investigation in
sexual cases have been expressed in the Crimirs&d Ba. 404 of 2010 where the former
JAVA Director Mr. Jon Cardon Wagnerwho was accuséddefiling two minors was
acquitted by a Nairobi high court. Mr. Jon Cardoagilerwas acquitted on grounds that the
investigating officer did not cover the issue of thge of the victims which is necessary in

such cases (Kenya Law Reform Commission Reportaigrif11).

Evidence from the gender violence based institstidhe police, Nairobi women’s hospital
and from office of DPP indicate that the foregoatxservations that the prosecution of sexual
offences in Kenya is constrained in several wayss 1 evident from the low prosecutions
and convictions achieved as compared to the higlklémce of sexual crimes in the country.
The challenges are also evident in the low rategppfehensions following incidents and the

high rate of withdrawal of cases brought to cobdfore the verdicts are made.

Witnesses pose a major challenge in the prosecubio sexual offences. Challenges

associated with witnesses include inter alia; uitabdity, refusal to cooperate with the
4



prosecutors, hostility and inconsistency with atieg court sessions. Ombwori (2009)
similarly observes that forensic medical evidenotamed by examination of the victim is of
crucial importance in the investigation and triitape offences. The decision whether or not
to bring a case to trial often rests on the foremesidence, in fact evidential issues accounted

for one third of cases abandoned at the investigatage (Pravin 2010).

These are among the major challenges facing theepution of sexual offences in Kenya.
There is therefore need to study and analyze tbé causes of these challenges and to
address them in depth so as to come up recommenddtr the improved justice system as
regards the sexual offences in the country. Thidysteeks to investigate the determinant of
delivery of justice in sexual offences cases protwet in Naivasha law courts in Nakuru

County.

1.2 ProblemStatement

Globally, at the end of December 2009, the Inteqgietiabase held more than 4.2 million
records of sexual crimes (Interpol 2010). This s iadication that sexual offenses are
prevalent throughout the globe, both in develogng developed countries. The concept of
justice is speedy disposal of cases, convictiooutrits, presentation of sufficient evidence,
cooperation of witness, proper processing and amddf evidence and cooperation of
support institutions. However the justice systenofasow is fraught with a lot of acquittals ,
hostility of witness, withess not attending trias court and unnecessary adjournment of
cases by court. Unjustified acquittals or acqust@le to technicalities are a cause for alarm.
Where suspected sexual offenders are acquittededmitcalities the trust in the justice

system dwindles for both the victims and thosecaéfe in the society.

The study will focus on Naivasha law court. Naiveaséiw court has the highest number of
sexual offences registered compared to other caurtise country. According to the police
annual report for 2010 (950) sexual offences cas&e taken to courts in Kenya. Of these
cases Naivasha law court registered 70 which isitah0%. This shows that many sexual
offence cases are reported despite Naivasha besmgadl town. Another report on sexual
violence and implication on Educational leadersby Wanjiku and Wairimu (2006)

indicated that every week, two cases are takenaiwasha law court from Naivasha police

station only.



The statistics from Naivasha law court registryvgfidhat in 2007, a total of 43 cases were
tried out of which 35 resulted in acquittals. 1M080a total of 36 cases were tried and out of
which 26 of them ended in acquittal, while in 2@0fbtal of 38 cases were tried out of which
26 of them resulted in acquittals. Finally in 2Cd@otal of 70 cases were tried out of which
45 resulted in acquittals. This indicates that oull cases tried over 60% of them are
acquitted hence the need to assess the challemgegard delivery of justice in reference to
prosecution of sexual offences cases in Naivashectaurts. The rate of acquittals in these
courts is however not necessarily an indicatiomjfstice but the causes of such acquittals if

linked to technicalities or prosecutorial miscorntdumuld be a cause for concern.

There are many challenges facing the prosecutieexial offences in the country. The main
problem lies mostly the trial stage thus the nealtbct and analyze data necessary to study
this problem. The analysis will indicate what neeal®e done to allow for smooth delivery
of justice for victims of sexual crimes and at Hane time address how the justice system as

it is restrains the acquisition of justice if at al
1.3 Main Question

What are the factors that determine the deliverjustice in sexual offence cases prosecuted

in Naivasha law court within Nakuru County?

1.4Research Questions

The study sought to answer the following questions:

i.  What factors are necessary to support the delieérystice in the prosecution of

sexual offences cases in Naivasha law courts?

ii.  What factors constrain the delivery of justice lne prosecution of sexual offences

cases in Naivasha law courts?

iii.  Are the systems and procedures employed in theepttion of sexual offence cases

in Naivasha law court adequate for delivery ofijes?



1.5: Main Objective

The purpose of this study was to assessdetermic@mslivery of justice in sexual offence

cases prosecuted in Naivasha law courts.

1.6 Specific Objectives

I.  ldentifythe factors that support the delivery otjae in the prosecution of sexual

offences cases in Naivasha law court within NaKTiounty.

ii. ldentify factors that constrain the delivery of tjue in the prosecution of sexual

offences cases in Naivasha law court withinNakuouriy.

iii. Assess the adequacy of systems and proceduresdseqution of sexual offence

cases in Naivasha law court within Nakuru County.

1.7 Significanceof the Study

The study will be important in providing understargdon why victims of sexual cases do
not get justice promptly yet the procedure of iniggdging and prosecuting is well defined.
The research will be important to the prosecutarstawill provide an insight on how to
improve conviction rates of sexual offence casdss Will reduce cases of acquittal of
suspects who may have committed sexual offencemesribut are acquitted due to

insufficient evidence.

Other related studies done by researchers arequtosg for justice, implementation of SOA,
gender based violence, investigation and prosetuicexual violence. Most of all studies
have been looking on reported reports at policgosts, registered cases and finalized files
while this research will have questionnaires forgisimate as they play important role in
delivering justice, interview prosecutors, inveatigg officers and doctors , in addition it will

analyses finalized court files.

The research will be important to the public ad wibvide information that will raise the

awareness of the public who may fall victims ofsoffence as such they will know what
procedures to follow in seeking justice hence duwbnfidence in seeking justice. The
findings and recommendations will help improve pmsgion of sexual offence cases not
only in Naivasha Law courts but will help improveopecution of such cases in all courts

across the county.



1.8 Scope and Limitations of the Study

The research was carried out at Naivasha law gatistliction, in Nakuru County. The study
specially covered the period from 2009 to 2012. jutisdiction covers cases from Naivasha
District, Gilgil District and Nyandarua South Distr which covers eight police
stations.Naivasha law court was chosen becausehef high prevalence of sexual
offenses/crimes reported from the area. The stadyived magistrates and prosecutors from
Naivasha Law courts and file analysis of concludegual offenses cases in Naivasha law
courts. Other respondents will be medical officdrawn from Engineer District hospital,
Gilgil District Hospital, Naivasha District Hospitdolice investigators from Naivasha Police
Division and Nyandarua South Police Divisions whis@rves the three administration

districts of Naivasha, Gilgil and Nyandarua.

Since the focus of the study was on concluded chigssrather than on going cases, the
greatest limitation of this approach was on corrabon of evidence because of lack of
opportunity to interview or cross check with thet@s. Gaps could also emerge in the files
due to missing facts which might have been omithadng recording of the trial. It would be
difficult to generalize based solely on the findinfjom the files. This limitation would
however be addressed by relaying on secondary fiata published and unpublished
secondary sources. There may be also misconceptmmg the medical personnel and the
police investigators that the study may seek cenfiiél information on individual cases.
This limitation will be overcome by assuring thdested respondents that the focus will
strictly be on general facts and procedures andoncany individual cases. In addition all
respondents will be assured the information obthindl be used only for academic purpose
and will be treated in confidentiality and that lesearch will focus on the number of cases

registered and finalized but not court proceedings.



1.9Definitionof Key Terms

Victim of sexual offence— means any person who has been sexually abused.
Sexual offense- means any offence defined under Kenya'’s sexima@e Act 2006.
Justice— means fairness, rightness or the administratiggunishment or reward.

Criminal justice system means the system of practices and organizatied by rational
and local government, directed at maintaining damatrol, deterring and controlling crime

and sanctioning those who violate laws within crialilaw penalties.

Prosecution — means presenting evidence before the courteak fr trial and judgment

from the court.



CHAPTERTWO: LITERATURE REVIEW

2.1. Introduction

This chapter reviews published and unpublishedalitee and data that are relevant to the
study objective. It also presents the theoretical conceptual frameworks used to gather,
organize and interpret data for this study. dbaleviews literature on literature determiners

of delivery of justice in sexual offences cases

Most countries stipulate harsh penalties for thom@mitting sexual offences. Nevertheless,
despite punishments generally being increasedcenteyears, it appears that sexual offences
are growing in number and severity in many jurigdits. Moreover, many sexual offenders
continue to re-offend after they have been congieted served their sentences. It therefore
appears that punishment alone is not the solutiomhis problem (Hansen, 2002).Some
countries, such as Canada and the UK, have impkemiéreatment for the rehabilitation and
reintegration of sexual offenders, both in an togbnal and community setting. In some
cases offenders are required to participate in dteditment as a condition of release on
parole.

Numerous studies have been carried out on thetef@ess of treatment programmes for
sexual offenders which suggest that certain tygetseatment can be highly effective, and
recidivism rates for those that have received tneat have been reduced (Hall, 1995)In
addition to treatment, which it is hoped will hatlee effect of the offender curbing his
behavior; some jurisdictions have introduced vasimeasures intended to place controls on
the offender's movements and activities for extehgeriods after they have served their
sentences. Such measures allow the authoritiebbsely monitor offenders and hopefully
prevent their re-offending (Marshal, 2006)

In Kenya the statistics by the Kenya Police Criroe 2007 point out that there were 876
cases of rape reported, 1,984 cases of defileri8atcases of incest, 198 cases of sodomy,
191 cases of indecent assault and 173 cases ofttaduWhereas it may be easy to
document the number of cases of those suffering frmlence, the psychological impact is
undoubtedly indeterminate. Mental wounds suffere@ aesult of violence may never really

heal and the psychological scars are undoubtedigrrerased (Ombwori, 2009)
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2.2SexualOffencesCases

Clinard (1993) cites that sex related offencesumigersal phenomena, which take place in
every society. Sexual offences aptly take the fofreexual violence, which sometimes cause
severe and irreparable damage to the physical amtamnhealth of the victims. Physical
injury includes an increased risk of a range ofuséxand reproductive health problems. Its
impact on mental health can be equally seriouhasdf physical injury. Sexual offences,
when they assume the form of sexual violence may te murder, suicide, acute depression,
etc. of victims. It entirely disturbs the social lWeeing of the victims because of
stigmatization and the consequential loss of statutheir families and the neighborhood.
According to (Hawkins, 1998), a Sexual offence isexual contact with another person
(including touching of the sexual organs of andtleertouching of another with one’s sexual
organs without that person’s consent. Any persoly oraderstand sexual violence as any
sexual act using coercion regardless of their icelahip to the victim, in any setting,
including but not limited to home and work. In sakwiolence, coercion constitutes an
important component, which covers a whole spectafrrdegrees of force. Apart from
physical force, it may involve psychological intohation, blackmail or other threats
(Bancroft, 1974).

A wide variety of sex related offences take planedifferent circumstances and social
settings. Some of the most prominent ones are sassault (without intercourse), forcible
rape, sexual abuse of mentally or physically dis@bbpeople, sexual abuse of children
including statutory rape (sexual intercourse withwithout consent with minors) adultery,
sodomy, fornication, forced marriage and co-hatoitatncluding the marriage of children,
violent acts against the sexual integrity of wonmecluding female genital mutilation and
obligatory inspection for virginity and forced ptidstion and trafficking of people for the

purpose of sexual exploitation (Vetter, 1988).

2.2.1 Prevalence and Experiences of Male Sexual Adri

According to Sexual abuse of male adults and ahilds vastly under-reported and poorly
understood. The limited research in this area ssiggbat sexual violence against boys and
men is endemic in many areas of the world. Popratiased studies conducted among
adolescents in developing countries indicate th4%3of males in Namibia and 13.4% in

Tanzania have experienced a sexual assault. 118tatef adolescents in South Africa and
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29.9% in Cameroon reported forced sexual initiaidrug 2002). Men who have sex with
men (MSM) are frequently targets of homophobicemale, which may or may not be sexual.
In Kenya, nearly 40 percent of men who had sex witn reported having been raped
outside their home and 13 percent report having lzessaulted by the police (Niang et al.
2002 in Barker and Ricardo, 2005). Men most conlgnerperience sexual violence in the
form of receptive anal intercourse, forced mastiimbaof the perpetrator, receptive oral sex,
or forced masturbation of the victim (WHO, 2003).

2.2.2 Incidence of Sexual Offences in Kenyan

Shadle (2010) argues that much like justices irctilenial era and in English courts, Kenyan
judges in the 1970s and 1980s remained highly sledpif women’s accusations of rape.
Hale’s dictum went unquestioned: “rape is an adimsaeasily to be made, hard to be
proved, and harder yet to be defended by the matysed, though’ never so innocent.”
Thus in 1970, Judge Simpson allowed an appeal @bravicted rapist: “It is hardly
conceivable that a married woman with experienceexual intercourse could be forced to
submit to rape five times without being able toager or raise an alarm. Moreover one
would expect some injuries — bruising at leasteréhis no evidence of such injuries (High
Court at Nairobi 394 of 1970.) Two years later, f#on and Wicks released an appellant
upon concluding that the woman had, at least bdfareng sex, consented. The basis for
this conclusion: her knickers were not ripped, ¢heas no evidence of injury to her, and she
had spoken freely with the appellant earlier thghth They explained away her cries by this
(unsubstantiated) reasoning: “she had been dised\r@ving intercourse in the open and that
she found intercourse [sic] painful during mendinraand that she changed her mind during
the course of the act.” (High Court at Nairobi 341873 See also HC at Nairobi, 628 of
1976.

In a 1985 case, the Court of Appeal dismissed pipea against a rape charge, but returned it
to the High Court for resentencing. Yet two of tieee justices, Hancox and Nyarangi,
expressed hope that the high court judge “will beamind when considering sent the
[rapist’s] 13 years of professional life, his fayndircumstances and all that this conviction
will mean to him and, moreover, that he has hasl¢harged hanging over him for well over
a year. CA 158 of 84.) (The implication: once atshas been given it cannot be revoked.)
(Shadle 2010)
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Until 2003, when the parliament eliminated corpopmlnishment, criminals could be
sentenced to strokes with the cane — 24 for raped&filement, 12 for indecent assault.
Although (as noted in a 1995 judgment) the PenaleCtenjoin[ed] the court to include
corporal punishment where the law so provide[dged for example Criminal Appeal No
305 of 2004) not all magistrates did so: in aboubfthe cases in which the law allowed

strokes, magistrates imposed imprisonment only.

The law did not provide any sentencing guidelimeserms of how many strokes should
accompany a certain length of imprisonment, but fleé matter to the discretion of the
magistrate. Magistrates tended to impose strokethe more egregious cases: the mean
months imposed in cases in which strokes were afdered was, during the 1980s and
1990s, several months higher than the average wbestrokes were ordered. A similar

pattern was followed in cases on appeal to the tagint.

2.2.3 Criminal Justice System

According to Seelinget al (2011) Sexual violence takes many forms, includagge, sexual
slavery, or forced pregnancy, as well as defilemsexual harassment, sexual assault, incest
and trafficking. Sexual violence also varies byls@nd context. For example, rape can be
committed by an intimate partner within the fanillyby a colleague or supervisor at work.
Rape can also occur on a vast scale involving #nwds of victims, with perpetrators
operating in organizational forms as different &ses armies, Para-military groups, local

police units or youth gangs.

Finally, sexual violence can take place during p&ate, during periods of social or political
unrest (such as during election periods, as obdernv&imbabwe, Haiti, or Kenya), or during
times of extreme, organized collective violencehappened in the Balkans and Rwanda in
the early 1990s.The form, scale and context of @exiolence fundamentally shapes how it
is legally conceptualized and prosecuted in naticoarts. Because of their link to large-
scale violence, international crimes (war crimesnes against humanity, and genocide) are
generally used to prosecute mass sexual violermagstic charges of sexual violence are
used most often to prosecute “peacetime” or thidsfarms of sexual violence such as
marital rape, incest or sexual harassment. Sigmiflg, as discussed above, both international
sex crimes and domestic crimes of sexual violerare lme prosecuted in national courts,
assuming the national penal code has been ameodeddgnize war crimes, crimes against

humanity and genocide.
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2.2.4 Coordination between the Medical and Legal Syems.

In areas characterized by a lack of confidencéeénlaw enforcement or judiciary, victims of

sexual violence may be more likely to seek medieat than police or legal assistance right
after the attack. Consequently, strengthening ihies Ibetween the legal system and the
hospitals and clinics where victims seek medicak azan increase the number of sexual
violence cases that are ultimately filed in colitiese linkages establish an entry point into
the legal system for victims who decide to pursudaam after seeking medical attention;

they can also help ensure that case-related intamés transferred properly between the

medical sector and the legal sector.

2.2.5 Investigations and Prosecutions

Even when a victim of sexual assault is willing dome forward and pursue her or his
attacker in court, myriad challenges can obstruetrbad to justice. The investigation itself
can be difficult the collection of testimony andidance in sexual violence cases can pose
unique challenges. These problems can be compoundiedes of political unrest and armed
conflict, when authority structures are disruptad authorities may even be the perpetrators.
In some cases, investigators and prosecutors maythe same gender biases or rape myths
prevalent in their community, treating sexual viede cases as personal matters or as less
important than other crimes. Further, a lack of rdomtion between prosecutors and
investigators can also create problems with evidermollection, causing eventual

prosecutions to suffer.

According to Wesley (2010), Prosecutors may gadivedtence independently or rely on law
enforcement (the police) or other agencies. Wherptbsecutor has all the evidence believed
necessary to convince a judge or jury of the aatsspiilt, the evidence is then disclosed to
the defense attorney. The defense represents tdests of the accused in court and has
complete access to all the information the proseduiows. Prosecutors are also responsible
for administering all rules applied to how evidensegathered, examined and presented to
the court. The prosecutor is liable for any breecthe rules of evidence that would lead to
the information being inadmissible in court. Indiwith gathering evidence, the prosecutor
must also schedule and make available all witnes#ss will testify during the trial.

Prosecutors will issue subpoenas to insure a vatwdbtestify.
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2.3 Factorssupportingdeliveryof Justice in prosecubnof sexualoffence cases.

The legislation of an offence does not automatyoatisure that it has been successfully dealt
with. There must be a supportive and enabling enwrent for the utilization of the law for
the benefit of survivors.

For instance, despite the enactment of laws outigveiexual harassment, it remains an
endemic problem amongst Kenyan women and girls nstitutions of learning, in
employment situations and in everyday life. In émeployment sector, the vice is especially
prevalent in low paying blue collar jobs such ashia flower, tea and clothes manufacturing

industries.

In Kenya’'s Export Processing Zone (EPZ) for examplbere over 90% of the country’s
textile manufacturing is done for export, sexuablsament is rampant. A 2007 Kenya human
rights and business country risk assessment estedlithat more than 90% of female
workers in the sector have experienced or obseseedial abuses at their workplace79.
Senior managers working in the EPZ, admitted thadétrmompanies are aware of the rampant
sexual harassment, but are powerless to intervelessithe survivors file a complaint, which
rarely happens, as most survivors believe that thiglybe victimized (ACORD Report,
2009).Most women will therefore, withstand the Isaraent and attempt to put an end to it
personally, or they will simply quit their jobs andlange employers, in order to escape from

the offender.

In the conduct of this study, two cases touching@xual harassment which are still pending
in court were analyzed. Two cases referenced bA@@RD report did not however involve
prosecution of sexual harassment in the conteSeation 23 of the SOA. They arose in civil
employment suits, where the women involved weragaigainst alleged wrongful dismissal
by their employers and they cited sexual harassmaeiihe ground of dismissal due to their
refusal of sexual advances from their superiorsbdth suits, only damages for wrongful
dismissal were sought from the court. No prosecautbthe offender was instituted in the
manner envisaged under the SOA. From the abowegclear that the mere legislation of an

offence is not enough.

The right holders must be educated on the fact shiah laws exist and they must be

encouraged to take action against offenders, wdre@fence is committed.
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In addition, duty bearers (employers) who have tbgponsibility to create conducive
environments that protect employees from sexualbdsanent should accelerate their
compliance to the supportive employment legislatrequirements, for adopting sexual
harassment policy and civic education on the s&milarly, behavioural change in society
must be advocated for, so that the society itselflerstands that sexual harassment is a crime

and it is not acceptable in any context.

Although the SOA define minimum sentences upon mhiow, it leaves room for the
exercise of judicial discretion in delivery of jicgt. For instance in a rape matter, the judge or
magistrate has discretion to hand out a sentent® géars and above to the maximum set of
life imprisonment. They can therefore choose t@dhe minimum sentence or enhance it if
they are of the opinion that the circumstances avarthis. The appellate court also has
discretion to interfere with the sentence handddguhe trial court if satisfied that the same
is in its view, inordinately harsh or excessive.r kostance in the case dolomon
KahiMwanga vs. R., the trail court had on the evidence presentedrbet found the accused
guilty of the offence of rape. By law, such a catian carries an automatic minimum
sentence of 10 years under Section 3 of the SOA. Mhgistrate handed out a 20 year
sentence. On appeal, the High Court upheld theictior but reduced the sentence to the
minimum set of 10 years. In the judge’s view, thatence of 20 years was. “rather harsh and
excessive.” taking into consideration that the aeduwas a first offender (Kilonzo et al
2003)

In examining the legal normative framework, it egesr that, to a large extent, the Sexual
Offences Act has remedied some of the gaps witheasto articulating sexual violence
crimes. We note that marital rape and domesticemioé continue to rage unabated and the
law has not sufficiently addressed or recognizeasitn crime. Further, even where laws are
present, the social, cultural environment may hindemen’s ability to seek protection or
claim their rights. The experiences relating tousgxharassment demonstrate this. Whilst
appreciating the legal framework as a basis folaadwg claims for protection and ending
sexual offence case , it is important to remaimkeaware that the law is not the panacea for
survivors of sexual offence case . The provisidnsape in the Sexual Offences Act require

to be expanded and anticipate necessary ingredpotsf and punishment for marital rape.
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2.4FactorsAffectingdeliveryof Justice.

The legislation of an offence does not automatyoatisure that it has been successfully dealt
with. There must be a supportive and enabling enwrent for the utilization of the law for
the benefit of survivors. For instance, despite #@mactment of laws outlawing sexual
harassment, it remains an endemic problem amonggydfh women and girls in institutions
of learning, in employment situations and in evesytife. In the employment sector, the vice
is especially prevalent in low paying blue collabg such as in the flower, tea and clothes
manufacturing industries.

The right holders must be educated on the fact shah laws exist and they must be
encouraged to take action against offenders, wdrergfence is committed. In addition, duty
bearers (employers) who have the responsibilitycteate conducive environments that
protect employees from sexual harassment shoul@lezate their compliance to the
supportive employment legislation requirements,ddopting sexual harassment policy and
civic education on the same. Similarly, behaviafsnge in society must be advocated for,
so that the society itself, understands that sexal@ssment is a crime and it is not acceptable

in any context.

Although the SOA define minimum sentences upon mhiow, it leaves room for the
exercise of judicial discretion in delivery of jicgt. For instance in a rape matter, the judge or
magistrate has discretion to hand out a sentent® géars and above to the maximum set of
life imprisonment. They can therefore choose t@dhe minimum sentence or enhance it if
they are of the opinion that the circumstances avarthis. The appellate court also has
discretion to interfere with the sentence handddwguhe trial court if satisfied that the same
is in its view, inordinately harsh or excessive.r kostance in the case dolomon
KahiMwangavs R., the trail court had on the evidence presentedrbdf found the accused
guilty of the offence of rape. By law, such a catigin carries an automatic minimum
sentence of 10 years under Section 3 of the SOA. mhagistrate handed out a 20 year
sentence. On appeal, the High Court upheld theicton but reduced the sentence to the
minimum set of 10 years. In the judge’s view, thatence of 20 years was. “rather harsh and
excessive.” taking into consideration that the seduwas a first offender (Kilonzo et al
2003)

17



2.4.1 The Role of Judges

Judges can play a crucial role in managing thd inaways that can either support or
undermine effective prosecution of these cases.edew judges are often ill-prepared to
preside sensitively over these trials. Like othaurt personnel, they are often uncomfortable
with sex-related topics and can be distrustful @imen alleging rape and other forms of
sexual violence. Because of their authority in¢bartroom, their own disrespectful conduct
toward victims can be especially harmful; more gelyg their failure to control defense
counsel can leave victims facing harassment andmioition. Moreover, judges’
unconscious gender biases may affect their rulimgspre-trial and trial-related motions
which can, in turn, affect the outcome of trial.réé& measures are widely recommended to
address these challenges. First, the assignmenbiwfen judges to cases involving sexual

violence may create a more hospitable courtroomatk for victims of sexual violence.

2.5 FactorsConstrainingDeliveryof Justice in Sexu&ffences Cases.

The most prominent difficulty in the delivery ofsfice to the victims of sexual offences is

the very low reporting of cases. Data relating eéa selated offences are mostly available
from the police record, clinical setting, non-gaweental organizations and survey research.
But whatever information is available on the subjeanerely the tip of the iceberg. Because
of the very nature of the offence, incidents areproperly reported to the police on account
of many reasons arising out of ignorance, illitgrad fears of retaliation from the offenders
or merely because of an inability to have accesbegolice. There is also a fear of shame
and stigmatization of the victims and their fanglier reluctance on the part of the family to
report the case, especially where the perpetrat@owerful and rich. Lack of faith of the

common people in the official law enforcement medsims of the Police, Courts and laws

also add to the problem of under reporting of segases (Marshall& McGuire, (2003).

Many victims of sexual offences seek assistancppati and advice. This assistance is
sought from a variety of people, including rape reselors, traditional healers, religious
leaders, psychologists and psychiatrists. The conggses that if victims of sexual offences
know that their private thoughts, expressed to querkons, are going to become a matter for
open debate in a public court of law, they may etted from reporting the offence to the
police and may be discouraged from seeking the@tipipey need. Courtroom testimony is a
frightening experience for most victims and childtvns in particular. Ways must therefore

be found to make this process less traumatizing GQMie, 1995).Sexual crime,
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unfortunately, is not the priority area of researahd surveys in many countries.
Nongovernmental organizations (NGOs) findings ac¢ always dependable. Combined
results of all those are poor visibility of the m#gde of the problem. The international
crime survey in countries in transition conductgdte UN Interregional Crime and Justice
Research Institute, Rome, in 1998 (UNICRI, Rome) lewvealed that the reporting of assault
cases had been mainly very poor ranging from 0.B#is(vana, Africa) to 6% (Albania,
Eastern Europe).Reporting of such cases in Asiamn@ies including, China, India,
Indonesia and Philippines was between 0.3% (Philgg) to 2.7% in Indonesia. The
situation in this regard is slightly better in East European countries where the reporting
ranged from 2% (Budapest) to 6% (Albania) (Saga®2)

Immediate physical examination of the victim isumost importance because this is the
beginning point of any investigation. Moreoverhélps in ruling out the possibility of false
allegation, which happens many times because ofymeasons. It is recommended that the
victim should always be provided with medical treant by the same person collecting the
forensic evidence and that the victim not be ref@rro another practitioner or facility. In
India, though about 80 per cent of the rape caseslarge sheeted by the police, a large
number of these cases ultimately end in acquittalabse of various factors like delayed
reporting, unfavorable medical opinion, witnessaming hostile. One important factor
behind the failure of a large number of cases urtsoof law is the negative opinion given by
the Medical Officers who examine the rape victimedical evidence is a crucial piece of
information to establish the case of rape. Thecpoinvestigator has to rely upon the
examining physician collecting the best evidencth@ancase — evidence from the body of the
victims (Crowell &Burglass 1996).

Female victims also feel shy and embarrassed toweandelicate questions posed by male
investigating officers. It will be useful if femalavestigating officers record the statements
of rape victims wherever possible. It is necesshat the strength of women investigating
officers in the State Police be adequately increéa@s®l also to train them in supportive and
sympathetic interviewing techniques. Most of thegistrates hearing cases under SOA are
males while most of the victims are young girls amimen who may shy off from telling the
truth given the person hearing the matter is of shme sex as the suspect. Most of the
language used in our court system to prove matteder SOA requires evidence of what was

used during the incidence like mentioning words Igenis and entering into the vagina of a
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female. To some society is against the norms danale to mention such words like the

Kalenjin tribe in Kenya, while it is a requiremeatdo so while giving evidence.

2.6Systems And Procedures of Prosecution of Sexudf€nces.

In Kenya, provisions protecting survivors of sexaatl gender based violence can be found
in a comprehensive form within the Sexual Offendes 2006 (SOA). The Kenyan
Constitution and the Employment Act 2007 also resptm some sexual offences. Kenya's
Constitution, in its Bill of Rights, provides fohé respect of individual fundamental rights
and freedoms. The Sexual Offences Act came intoefon 21 July 2006. This particular
piece of legislation was enacted after many ye&istense lobbying bynter alia women’s
rights groups, civil society organizations and fearfdembers of Parliament who decried the
bald-faced inadequacies of the provisions of theaP€ode on sexual offences under the
misleading head.“Offences against Morality”. Thegmse of the Sexual Offences Act (SOA)
was to introduce a comprehensive law reform withard to rape and sexual assault, to

introduce stiffer and enhanced penalties for oféead

The enactment of the SOA by the Kenya’'s 9th Padiainwas lauded, by all, as a major
achievement because it remedied these patent @ll®lttly inter alia: expanding the list of
sexual offences legislated against to incorpordftenoes such as the rape of men, sexual
harassment, gang rape, child sex tourism, and gaifdography amongst others; including
minimum sentencing provisions to curb the incomesistand largely lenient sentences
previously handed out by the judiciary to convictdtenders; eliminating the authoritarian
requirement of corroboration in sexual offencesesagnacting novel provisions that take
into account social realities such as HIV & AID®dahe commission of sexual offences by
juristic persons; recognizing the need to safegtiadorivacy of survivors of sexual offence
case crimes when prosecuting these matters irud ob law by enacting provisions that
amongst others allow certain witnesses to be dettlaulnerable and restricting the type of
guestions than can be asked of a witness and atiegrtechnological developments such as
use of DNA profiling in the detection and proof s#xual offences amongst many others.
The system does not address issues on what happease of an appeal by a suspect who
has been convicted under the Sexual Offences Aehwie appeal judges are of the opinion
that there was an error by the trial court instefadsing the evidence in record they refer the

matter to a subordinate court to have the matiat de novo. This makes difficult for the
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prosecution to locate their witnesses as manyehtmight have moved from the place they
were when the matter was being tried and their edd@wuts not known. Other victims when

the matter is ordered to start afresh have growangbmight have been married to far places
in regard to the place they were when matter wperted and they have lost interest to go

back to court and give evidence.

Legal system do not address issues on compensd#tigiotims due to psychological issues

suffered during the incidence and do not makenmeadate for the courts to compensate
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2.7 Theoretical Framework

Although there are many different contexts in whegxual assault or offence occurs—and
thus a variety of causes and complicating factoiss possible to discuss overall trends in the
theories that have been advanced to explain hotitutisns working towards same goals
should work and also why for example men rape. Tostneffectively provide services to
victims of sexual assault and hold perpetratorsatizble, members of the community must
share a common understanding of sexual offence. thieretical framework adopted

organizing, analyzing and interpreted data in shisly were the following.

2.7.1 New Institutional Theory

Institutional theory attends to the deeper and mesdlient aspects of social structure. It
considers the processes by which structures, imguschemas, rules, norms, and routines,
become established as authoritative guidelinesdoral behavior. It inquires into how these
elements are created, diffused, adopted, and atlagtr space and time; and how they fall
into decline and disuse. Although the ostensiblges is stability and order in social life,

students of institutions must perforce attend nst to consensus and conformity but to

conflict and change in social structures.

According to Scott (2004) Defining ’institutions’. there is no single and universally agreed
definition of an ’institution’ in the institutionadchool of thought assertsthat “Institutions are
social structures that have attained a high degfeeesilience. They are composed of
cultural-cognitive, normative, and regulative elersethat, together with associated activities
and resources, provide stability and meaning toasdife. Institutions are transmitted by
various types of carriers, including symbolic sys¢e relational systems, routines, and
artifacts. Institutions operate at different levelsjurisdiction, from the world system to
localized interpersonal relationships. Institutiobg definition connote stability but are
subject to change processes, both incremental sedrdinuous”... Powell and DiMaggio
(1991:8) shed light on the meaning of ’institutioby offering a definition of the (neo-
)institutional field: "The new institutionalism iorganization theory and sociology comprises
a rejection of rational-actor models, an interagnstitutions as independent variables, a turn
toward cognitive and cultural explanations, andrdaarest in properties of supra-individual
units of analysis that cannot be reduced to aggimega or direct consequences of

individuals’ attributes or motives”.
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Enactment and (re-)production of institutions Thescial structures (mentioned above) are
both imposed on and upheld by the actors (e.g. malividual, an organisation, etc.)
behaviour.... One cognitively oriented view is thajiven institution is encoded into an actor
through a socialization process. When internalizédransforms to a script (patterned
behavior). When (or if) the actor behaves accordiintipe script, the institution is enacted. In
this manner, institutions are continuously (re-jluced. The enactment of an institution
externalizes or objectifies it - other actors cae that the institution is in play, and a new
round of socialization starts. After some time, thstitution (and the resulting patterned
behaviour) becomes sedimented and taken for-graiieeh, it might be difficult for the
actors even to realize that their behaviour isaitt partly controlled by an institution. Acting

in accordance with the institution is viewed agoral by those who share the institution.

2.7.2 Resource Dependency Theory

Organizational success in resource dependencyyh@T) is defined as organizations
maximizing their power (Pfeffer 1981). Researchtosm bases of power within organizations
began as early as Weber (1947) and included mudheoéarly work conducted by social
exchange theorists and political scientists. Gdizeteon of power-based arguments from
intra-organizational relations to relations betwegganizations began as early as Selznick
(1949). RDT characterizes the links among orgaiuratas a set of power relations based on

exchange resources.

RDT proposes that actors lacking in essential messuwill seek to establish relationships
with (i.e., be dependent upon) others in orderitimio needed resources. Also, organizations
attempt to alter their dependence relationshipsniyimizing their own dependence or by
increasing the dependence of other organizationsthmm. Within this perspective,
organizations are viewed as coalitions alertingrteructure and patterns of behaviour to
acquire and maintain needed external resourcesuifNog the external resources needed by
an organization comes by decreasing the organiZatidependence on others and/or by
increasing other's dependency on it, that is, nyaalif an organization’s power with other

organizations.
RDT rest on some assumptions:

1. Organizations are assumed to be comprised of miteamd external coalitions which
emerge from social exchanges that are formed boein€e and control behavior.

23



2. The environment is assumed to contain scarce ahgedaesources essential to
organizational survival. As such, the environmerggs the problem of organizations
facing uncertainty in resource acquisition.

3. Organizations are assumed to work toward two relatgectives: acquiring control
over resources that minimize their dependence berotrganizations and control
over resources that maximize the dependence of otiganizations on themselves.
Attaining either objective is thought to affect tegchange between organizations,

thereby affecting an organization’s power.

Although RDT was originally formulated to discusdationships between organizations, the
theory is applicable to relationships among unitbiw organizations. RDT is consistent with
ecological and institutional theories of organiaai where organizations are seen as
persistent structures of order under constantegngtation and negotiation, interacting with

an indeterminate environment of turbulence and Hlitonde of competing interests.

2.8Summary ofLiteratureReview.

The purpose of reviewing related literature is aghother concerns to examine how certain
factors which have possible influence on the pnobiender the study are inter related. The
literature reviewed will shape the researcher'sceptual framework and is intended to
identify gaps in knowledge hence create an entigtgo the new study. Various standing
between determinants of justice delivery and prasec of sexual offence cases has been
highlighted in the literature review. The literaurited have documented dismal delivery of
justice in regard to prosecution of sexual offencases. The studies reviewed have dealt
with various factors hindering delivery of justisech as gap in law and obstructions of
justice by suspect and their agents. This studyelwewextends the inquiry into the field of
prosecution of sexual offences by examining option optimizing the performance of

investigation and prosecution
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2.9 Conceptual Framework

Figure 1: Conceptual Framework
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CHAPTER THREE: RESEARCH METHODOLOGY

3.1lIntroduction

This chapter provided an overview of the researethodology. It includes a description of
the research population and site, research desigrsampling procedures. It also described
the data collection instruments and techniqueswieat used and also indicates data analysis

and interpretation methods.

3.2Study

According to Mugenda and Mugenda (1999), targetufajmn is the entire group a
researcher is interested in or the group about lwlilee researcher wishes to draw
conclusions. Mugenda further adds that a populaBoany set of persons or objects that

possesses at least one common characteristic.

The study was conducted at Naivasha law court wisietibbout 100 kilometers west direction
away from Nairobi capital city of Kenya. The colmas five magistrates headed by chief
magistrates, 36 staffs and five prosecutors. Wesetwo police division both having nine
police stations. The police divisions areNaivasha Blorth Kinangop while the stations are;
Naivasha, Maaimahiu, Kongoni, Gilgil, Njambini, Magu, Engineer, Kwaharaka and
Karagita police stations. The court covers a langa as there is no other court apart from the
bordering courts which are Narok court, Limuru ¢camd Nakuru court covering an area of

about 10, 000 kilometers square.

The study involved the staff and other relevantnagss responsible for administration of
justice at Naivasha law courts. These included stemjes at Naivasha law court,
investigating officers within Naivasha Police Diais and South Kinangop Police Division.
It also covered the staff from Naivasha District sdital, Gilgil District Hospital and

Engineer District Hospital.

3.3 Research Design

The study design employed was a combination ofesuand secondary document analysis.
A survey is a means of gathering information altbatcharacteristics, actions, or opinions of
a large group of people, referred to as a populatialescribes data and characteristics about
the population or phenomenon being studied and enssvthe questions who, what, where,

when and how (Robert 2003). This method was seée tppropriate for the study because
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it enabled collection of data from a cross sectwnrespondents based on a set of
standardized questions. Document analysis was takeer to compliment the survey data.
This is because the sexual offences cases wereaoplyrtion of the wide range of cases

prosecuted at the Naivasha law courts.
3.4 Unit Of Analysis

The unit of analysis was Naivasha law court witBpacific focus on prosecution of sexual
offences. The source of data was from court registdicial officers, police officers and

medical staffs

3.5SamplingProcedure.

A sample is a subset of the total population thaised to give the general views of the target
population (Robert, 2003). Sampling was necessdnighwprovided an easy and acceptable
method to get information from all the targetedpmslents. Simple random sampling was

used in this study.

A sample of 30 % was drawn from the total targgbypation of representing respondents
which is in agreement with Orodho (2003) who recands a sample size of between 30%
and 50 %, where the target population is smallis Tiethod was ideal for this study because
each individual was given an equal probability @fing selected and the sample being
generalized to the larger population. The sourcthefdata target was from magistrates from
Naivasha law court, investigating officers from Weha and North Kinangop police

divisions, medical officers from Naivasha distridtospital and staffs from the

Naivasharegistry law court. Other sources were femrondary documents which included;

law reports, crime reports registers at policei@tat court files and prosecutions registers.

The studywasbased on analysis of finalised files @exualoffence cases
prosecutedatNaivashalaw court for the periodbetw@d® — 2012. The analysiscontained
the reasonsgiven by thedecidingmagistrate for aiovi, acquittal or dismissal of a case.
Four files wereobtainedfromeach of the threecategorinformation fromthese files

wassupplementedwithfield interviews from : magi&sa doctors,prosecutors  and

investigatingofficersdrawnfrom relevant institutsoaroundNaivashalaw court
3.5.1 Sample Size

The target population was a total of 14 people asimy of three (3) magistrates, two (2)

prosecutors drawn from Naivasha law courts, thggel¢ctors drawn from Naivasha District
27



Hospital, Gilgil District Hospital and Engineer Bist Hospital and six (6) investigating

officers drawn from the two (2) Police Divisions\gag Naivasha law courts.

Also finalized files on sexual offences cases inivllsha law courts amounting to 24
files.Two files from convictions, two acquittalscatwo discharged files on every year for the

four years.

3.6Research Instruments( Data collection tools )

Research instruments are the data collection thatswere used in this study (Robert, 2003).
The instruments used in this study were questioaraid interview schedules. Primary data
was collected by the use of questionnaires andviete schedule. The questionnaire was
used to obtain data from the prosecutors and nmatgst while the interview schedule was
used to collect data from the doctors and the tiy@sng officers. The reason for using

different data collection instruments is that theestions directed to the prosecutor and the
judges were straight forward and standard while emexplanation was needed from the

investigating officers and doctors.

A questionnaire is a list of standard questiong@red to fit a certain inquiry (Mugenda and
Mugenda, 1999). The questions asked were strugtured-disguised questionnaire i.e.
guestions listed in a pre-arranged order. The redgrats were informed about the purpose of
collecting the information before they were givém tquestionnaires or interviewed. Both

closed and open ended questions were used.

In closed ended questions, the respondent was askseélect from a fixed list of replies
andwas to select any one of the options given dtipfei options. This method facilitated
coding and helped in quantifying the answers toghestions Open ended questions gave
the respondents an opportunity to express themiops. In these types of questions, there
was no predetermined set of responses and thendspis are free to answer by choice (Yin,
1994).

The questionnaire was divided into three parts;fits¢ part sought information on factors

that support delivery of justice in prosecutionsefkual offences cases; part two provided
information on factors that constrain delivery astjice in prosecution of sexual offence
cases while part three collected information ongadey of systems and procedures for

prosecution of sexual offence.
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The researcher opted for a questionnaire becausasitfound suitable for a survey design
like this. It also provides enough time for thep@sdents to carefully consider their answers
before giving their responses. The method is atse from biases. Interview Schedule
method is a face to face technique where by theniwer had a list of predetermined
questions which the researcher asked the magstrdtee researcher used this method
because the magistrates could not have enoughtaifilein the questions by themselves due
to their tight work schedules. All the responsesengccurately recorded by the researcher.
This method had the flexibility of adapting and ptilog as the interview continued. It was
also reliable, accurate, and gave the researcfpeod opportunity to clarify the questions that
were not clear to the respondents. It was founbletdess expensive. Document review and

analysis was used for the court files.

The three magistrates interviewed were one chigfistrate, one senior principal magistrate
and one resident magistrate; the reason was to diffeeent information as every rank in

judiciary had different powers assigned to each thiedrank had different experiences. The
investigating officers interviewed were mostly ocorgls of police as they were the ones
assigned duties to investigate sexual reports nadd#fferent police stations. The reason
given by officers commanding stations to assign sbrual cases investigations to senior
police officers was because the cases were sansitivature and had a lot of public interest.
The doctors interviewed were one senior doctor @her two doctors for the reason to get
enough information in regard of different experiené check list observation was used for
finalized files for the purpose of checking for fdient opinions and comments for

sentencing, acquittal or dischargeby the decidirggstiate.

3.7 Techniques and Procedures of Data Collection.

The researcher began his official study by seelpgrovals from the relevant authorities
which included approval for commissioning and adilen of data. The researcher first
obtained a research permit from the Ministry of hdig Education through the National
Council of Science and Technology, then from théeCNlagistrate in charge of Naivasha
Lawcourts and from the head of the ProsecutionfBsearcher then had briefing meetings
with the respondents to inform them about the mebeaought their consent to be involved in
the study. Once schedules had been agreed uportheittespondents, the researcher went
ahead to administer the instruments appropriatey.iesearcher also took notes during the
face to face interview .Other questions outside ititerview guide were used to clarify

certain important issues.
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3.8EthicalConsiderations.

Throughout the research exercise, the researcheenada ethical principles in the

constitutional rights of every person and that leadseeking informed consent of the
respondents and assuring confidentiality of the daid information collected. The researcher
undertooknot to reveal the identity of the respantsl@nd ensure that the data orinformation

to obtainedwas only used for academic researgtopas.

3.9 Data Analysis Techniques

Data generated for thisstudy were mainly qualigatihe analysis procedures used involved
three steps; condensing of data; pictorial displafprm of tables and figures; data analysis

and interpretation.
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CHAPTER FOUR: DATA ANALYSIS AND INTERPRETATION.

4.1 Introduction.

This chapter presents the summary, organizatioraaatysis of the data. The findings of the
study areanalyzed using both qualitatively and ttaively description statistics where
necessary. The field study sought to examine therminants of justice delivery in sexual

offence cases at Naivasha law court for the pebetiveen’ 2009 — 2012.

4.2 Investigators and Prosecutors.

The study interviewed investigators and prosecutorgolved in investigation and
prosecutions of sexual offences in Naivasha arearder to establish the number of cases
investigated and the challenges faced during imyestn and prosecution of cases under

sexual offences act. The study interviewed a tftalx investigators and two prosecutors.

Table 1: Investigators and prosecutors

Station No. of investigators No. of prosecutors
Naivasha 2 2

Gilgil 2 Nil

Kongoni 1 Nil

Maaimabhiu 1 Nil

Researcher, 2013
The researcher found of paramount importance teroh@te number of investigators

interviewed. The officers were drawn from differgudlice stations, Naivasha and Gilgil
police station each had two officers as majoritica$es heard at Naivasha court originated
from the two stations and the rest of respondet®wne from Kongoni and another from

Maaimabhiu.
Prosecutorsinterviewed

On the number of prosecutors interviewed, the tsselidently revealed only two
prosecutors were interviewed from Naivashareasongbélaivasha hosted all the five
prosecutors serving Naivasha law court as the ddteions did not have prosecutors and

cases emanating from those station were tried atriNaivasha.
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Table 2: Years in service for investigators

Respondent Station Years in service Years served at
that station

1 Naivasha 15 3

2 Naivasha 6 2

3 Gilgil 18 4

4 Gilgil 10 3

5 Kongoni 12 2

6 Maaimahiu 8 2

Researcher, 2013

The study showed all the correspondents had seimneedolice for more than six years hence
had experience and they had stayed in their datyoss for more than two years thus had
knowledge of the station area as sexual casesseaative and needed visiting the scene of
incidents. They complained transfers affected theork as they had to take over

investigation of cases of those officers transtéras they had to start looking for witness

when they did not know the area they came from.

The study further explored on years served atdtaion. Majority had served more than two
years in their current station meaning they had\tedge of sexual offences cases registered

at Naivasha law court.

All respondents interviewed were experienced officend experience was shown as one of
the factors supporting to the delivery of justibeyever most respondents in this catergory
reported that the frequent transfers largely cbatad to factors constraining the delivery of

justice.

Table 3: Years in service for prosecutors

Respondent Station Years in service Years at thatadion
1 Naivasha 20 2
2 Naivasha 12 3

The study showed that prosecutors had experiemamdeoe than ten years and had stayed at
that station for more than three years hence thee wxperienced and had handled majority
of files been studied from 2009 to 2012. They caim@d when transferred they were not

given chances to finalize prosecuting part heasgshat affected performance as those who

took over from them had no knowledge about the sa8# prosecutorshad the rank of

32



inspector of police as the law before the new ¢trigin required only officers above the
rank of inspector of police could be appointed iy attorney general to prosecute. The high

transfers of prosecutors was seen as constrairetddlivery of justice.

Table 4: Cases assigned to each respondent per week

Respondent Designation Rank SOA cases SOA cases
assigned taken to court

1 Prosecutc IP 6 6

2 Prosecutc IP 8 8

3 Investigato CPL 4 3

4 Investigato PC 3 2

5 Investigator CPL 3 2

6 Investigator CPL 3 3

7 Investigator CPL 4 4

8 Investigator PC 2 2

Researcher, 2013

IP — inspector of police

CPL — corporal of police

PC — police constable

SOA - cases under sexual offences act

The respondents were also asked to indicate thgpectful ranks. It was clearly indicated

that majority were at the ranked CPL'’s while thst reere ranked as PC'’s.

This is clear indication that sexual cases wereenadlocated to corporal officers who had
extra training in investigations more than consablThe respondent cited almost all cases
reported were rushed to court immediately afteoripg without proper investigation done
due to the sensitivity of sexual cases reportethassociety and human right put a lot of
pressure sighting that the investigating officeeya@vcorrupt incase the suspect was released
from police cells before taken to court. Also okatr concern was challenges of the law
especially were the suspect had been arrested bybers of public or administration
officers before the report had been received bypthiee as it is a mandate from the Kenyan
constitution a suspect be taken to court as quiaklpossible after arrest and not after expire
of 24 hours. Looking at the number each responiteeistigated it could be impossible to
conduct proper evidence due to the reasons thadrsacovered large areas and did not have
vehicles for mobility to those areas, they werepaiged to accompany the victims and take
suspects to hospital for medical checkup which vi@reway, for example Naivasha district

hospital was 65 kilometers away from Kongoni polgtation. The respondent pointed out
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that suspects were taken to court even beforadiltif p3 forms by the victims and most of

the suspects were tried in court without havingtfiaken to hospital for examination leading
to acquittal of cases in court. The respondentsptaint there were few officers investigating

Sexual cases and there was need to train moresifto assist them which will increase the
time to collect evidence in any case reported. fiigh number of cases allocated to each
officer was a constrain to the delivery of justias they could not manage to properly
investigate before taking to court while there vadso a constrain on the part of the law

requiring all suspects to be taken to court widdnhours after arrest.

4.4 MedicalOfficers

The study interviewedmedical officers involved iatliering forensic evidence of sexual
offences in Naivasha area in order to establishnimmber of p3 forms filled per week
concerning victims of sexual cases and the numbgmes the officers testified in court per
week. The study interviewed a total of three mdditcers from Naivasha district hospital
who were the only officers allowed by the hospitalthority to fill medical reports
concerning sexual matters as Gilgil and Enginestridt hospital had made arrangements to
have all p3 forms from their area to be filled aiwhsha district hospital to minimise time
taken to go and testify in court asNaivashahospvad only one kilometer away from the
court compared to Gilgil which was 20 kilometersddingineer was 50 kilometers away
from the court. The table below shows number oftaiscinterviewed, station of service,

designation, number of years in service and nurabgears at the current station.
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Table 5: Medical Officers

Respondent Station Designation No. years in | No. of years at
service current station

R1 Naivasha Senior doctor 18 8

R2 Naivasha Doctor 4 2

R3 Naivasha Doctor 2 2

Researcher, 2013
On the number of years in service, R1 indicated/d#'s, R2 4 years and R3 2 years. The

study further determined number of years at theectirstation whereby R1 revealed 8 years,
R2, R3 said 2 years each respectively thus albreggnts were experienced which supported
factors of delivery of justice. Each respondentkvdwne in regard of cases reported on every

week at the Naivasha district hospital is showmwel

Table 6: Doctors’ Average Weekly Workload on SexuaCases

Respondent Average no. of p3 forms | Average no. of p3 forms
filled testified in court

R1 8 4

R2 10 6

R3 16 10

Researcher, 2013

P3 forms are legal documents filled by medical ceffs to assist the court on expertise
opinionregardingmedical examinations.The high nunabg3 forms filled explains for cases
ending up in filling in the court resulting intoldgs in finalising of cases. The consequences
are that cases would drag in court for several heoatfecting the delivery of justice as delay
of hearing contribute to one of the biggest redsoracquittal of cases. The findings are that
despite the medical officers involved with theirmal work of treatments they had a lot of
work to examine sexual offences victims hence thdyp’t have enough time to full examine

every victim and fill all required information thesnstraining delivery of justice.

Table 6 shows senior medical officers had lowerkwoad compared to the junior officer as
shown in column 4. This was explained by R1 thatseofficer had other works allocated to

them as administration work and handled complicatedical issues in the hospital.

The below graph shows comparison of p3 forms fibgdeach respondent each week and the

number of p3 form each testify in court
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Figure 2: Doctors’ Average Weekly Workload on Sexual Cast
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The discrepancy betwedime p3 forms filled and testified in court responidiedicated fewe
cases ending in court could be contributed by ffailaf victims to pursue their cases
interference from other source like family membefssuspec! this was seen by mc

respondents as one of constrain in delivery ofge.

The study estaished average numbof p3 forms filled. The sty results revealethat R1
filled 8 p3 forms, R2 filledLO p3 form while 16 of them an@ho were the majority filled b
R3. The data shows that doctors who were not expeggtenough we assigne a lot of
work to fill p3 forms and it was explained that teenior doctorshad administration wor
within the hospital to undertake, also informatifsom correspondent indicate that ol
doctors who had served two years in service v allowed to fill the p3 forms this we
explained by the senior doctor that before two yeéservice were not allowed to fill as th

were still under probation.

A bout 40% of the p3 forms filled were not produdedtourt by the doctors showing th
formed part of acquitted cases in court by simpsesin of withess not going to court and t

was major constrain of delivery of justi
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4.5 Magistrates

The study also established the patterns in therrdatation of sexual offences cases that
ended in convictions, acquittals and dischargea ifkerviewed three magistrates were all
involved in hearing and determine the results atiaéoffences in Naivasha area. The study
interviewed a total of three magistrates of difféarelesignation out five magistrates at
Naivasha law court. The table below shows the design of respondents, number of years
served, number of years served at current statidnaaerage number of cases under SOA

heard per week.

Table7: Magistrates work load on sexual offences gp week

Station Respondent| Designation| No. of years | No. of years at | Average no. of cases
served current station | heard per week

Naivasha| R1 CM 12 2 8

Naivasha| R2 SPM 8 4 8

Naivasha| R3 RM 2 2 12

Researcher, 2013
CM — Chief magistrate

SPM — Senior Principle magistrate
RM — Resident magistrate

The respondent interviewed had more than two yeaperience and each had served for
more than two years at the current station. Thebmusmof cases heard by each respondent
were more than 8 per week and the average time takieear every case was 14 months that
cases end up filling in the court. The number ofrgeserved was between 2 — 4 years
indication of frequencyof transfer which affectda ttime each case could be concluded as
the law required any new magistrate taking oveasedhe defence could request the matter
to be heard a fresh as provided in section 20Qiofical procedure code.The work load in
the distribution of cases for magistrates ( tabjewas balanced more than for medical
officers ( table 6).

The average results by every respondent on worle @émery week are shown in the table

below:
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Table 8: Trends in determination of sexual offencecases

Respondent Conviction rate Acquittal rate Dischargeate
R1 35% 65% No data

R2 40% 55% 5%

R3 40% 55% 5%

Average 38.33% 58.33% 3.33%

Researcher, 2013

T he results of the findings revealed that 58 .38%6ch is the largest proportion of the
concluded cases were acquitted, 38.33% convictedtlam 3.33% were discharged. The
reasons given to the high number of cases acquiteed witnesses failure to attend court,
witnesses becoming hostile in court, insufficiemtdence from prosecution side and also
suspects released on bond absconding and neved &éteetrial.

4.6 Analysis of finalized court sexual offences cas from Naivasha law court registry.

The study also examined finalized sexual offeneses files sampled from the court registry.
The files sampled were those presented to the betinieen 2009 and 2012

Table 9:Analysis of Finalized cases Files

YEAR Total cases | Conviction Acquittal Discharge Peding
2009 65 10 48 4 3
2010 110 31 63 3 13
2011 81 20 21 1 39
2012 113 13 12 0 88
Total 369 74 144 8 143

Researcher from court registry, 2013

Conviction occurred in cases where magistrate fasuspect guilty of an offence after full

trial or when suspects pleaded guilty to the oféeafter been taken to court, acquittal is a
decision made by a magistrate after hearing att@$ehe accused person is not guilty of the
offence and discharge is a decision by the coattdatcharge sheet brought before the offence

referred doesn’t exist or the particulars of tharge sheet are defective.
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Figure 3: Total number of cases convicted, acquitted and sicharced for each year from
2009 to 2012
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From the table almost 32.7% shows conviction omagye for the four years calculating fre
the finalized files only. Explanation on the desmaon discharge it was found tl
prosecutors were careful when signcharge sheets thadl charge sheets for 2012 had b
accepted by the court. The rate of convictions shapwardtrends a factor that could
explained by the introduction of SO/or exampleout of finalized files for 20C, 16.1%,
2010, 32%, 201147.6% and 201, 52% conviction rates were archived.

Based on this patterib could be predicted that for the pending filesost would resul to
acquittals dudahe length of timetaken beforecases are finalize total of 369 files wer:
recorded from @09 to 2012, out cwhich 2 files each year on convictions and acquittal

file on discharge for 2009, 2010, and 2011 werarenad as there wasn’t discharge for 2!

4.7 From the Sample Files

The study sought to find out from finalized filé®tperio( take for trial, number of witne:

called and reasons given by deciding magistratéenhconvicted, acquitte and dischargec
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A total of eight convicted finalized cases, eigbfaitted files and eight discharged were

analysed and result as follows:

Table10:Average Time Taken For Decision Making In Mnths

Year conviction Acquittal Discharge
2009 5.5 13 3

2010 6 16 2

2011 4.5 15 1

2012 3 8 No data

Researcher from finalized files, 2013

The study shows that the short the time taken roasés resulted into conviction and the
longer the time took for trial resulted into actplit This was explained by the chief
magistrate and chief prosecutor that majority dhess had interest in following their cases
in shortest time and lost interest or there wekelyi of interferences incase of prolonged trial
time. It was established there was no law on tine it took to finalise cases and magistrates
stated the long period taken for acquittals of sasas due to unnecessary adjournments on
application by prosecution waiting to avail witnessn court but at the end of the day failed
avail witnesses leading to acquittal. The perioddischarge was short as the magistrates
stated could not hold suspects who had broughountavith a defective charge sheet. This
was establish after getting the age of victims ¥évo were found to be adults who could give

consent for sex while their guardians could conmpld police as minors.

Table 11: Average Number of Witness Called By Prosetion per case leading to

decision by magistrate

Year Conviction Acquittal Discharge
2009 5 2 No data
2010 5 3 No data
2011 6 5 No data
2012 4 5 No data

Researcher, 2013

From thefinalised files it was observed majority @dnvictions were after prosecution

availed, the victim of a case, two other withnessesdical officer and investigating officer
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who testified in court ( as shown table 13 columnThe witnesseswere for the purpose of
corroborative the evidence. Majority of files raswd to acquittal had been closed by
prosecution before all withesses had testified fanther adjournment of the case denied by
court, non appearance of witnesses in court, ldadoooborative evidence from witnesses
(as shown in table 13 column 3 where few witnessified compared to column 1), for
discharge no witness was called as it was onlyiegpn on adminisibility of the charge

sheet by defence.

4.8 FactorsSupporting the Delivery of Justice in SeialOffences Cases Prosecuted In

Naivasha Law Court

On seeking to establish which factors supportssdsfiof justice in the prosecution of sexual
offenses cases, most of the investigating officitied that Cases involving sexual offenses
can be very difficult to prosecute, and becauséeir nature require sensitive and careful
handling, especially with regard to victim care agport. The provision of accurate and
up-to-date information to the victim throughout tlife of the case, together with quality

support, and careful consideration of any speciahsares requirements are all important

factors for the investigators to consider.

The most of the investigating officers and magtesaecommended that it is important that
witnesses work closely with the police and othezraies to ensure that the best evidence is
gathered and presented to the court. A strong,dauated prosecution team is required to
proactively build and manage a case. It is alsemal that we liaise with Independent
Sexual offenses Advisers — (where these exist)n&gg Care Units (WCU), and voluntary
sector support organizations, to ensure that tltinvs safety and support needs are
addressed throughout the life of a case. All redpats interviewed stated corroborative

evidence supports the delivery of justice in alesa

Corroborative evidence means evidence that tendsipport a proposition that is already
supported by some initial evidence, therefore corifig the proposition. It is dependent
testimony which affects the accused by connectmigmding to connect him with the crime,
confirming in some material particular not only teeidence that the crime has been
committed but also that the accused commiti@dii is evidence which strengthens, adds to,

or confirms already existing evidence.

Previously technicalities in law made it almost ospible for magistrates and judges to hear
cases to the fullest but with introduction of sewtil59 of the constitution which guards
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against dismissal of cases on technicalities; st icome easier trial out cases to the fullest

in court. This was considered by prosecutors angistrates supporting delivery of justice.

The medical officers interviewed cited forensic miaation as the most important report to
be presented in court to support delivery of jstialso the victim been taken to hospital
immediately as possible the incident and avoid weglelothes they wearing as well not

bathing highly supported the end results of trfadexual cases.

Magistrate cited timely presentation and hearingades supported delivery of justice as it

reduced inferences of cases by either family merabparties involved or by police officers.

4.9 Factorsconstraining the delivery of justice irthe prosecution of sexualoffences cases

In Naivasha Law Court.

The investigating officers and medical officerseditof lack of proper evidence and limited
mechanisms for gathering evidence as the mainractinstraining the delivery of justice in

the prosecution of sexual offences cases. The shapyred on the various reasons for large
proportions of sexual offences cases resultingcgudtal. There were many reasons for the
high proportion of acquittal in sexual cases ares¢hwere delayed investigation, laxity on
the part of the investigating officers, non-availip of witnesses and lack of medical

evidence as a crucial piece of information, whishrequired for establishing the cases of

sexual offences in a court of law.

The investigators involved in the questionnaireéecting data for this thesis stated that they
mostly face challenges when it comes to collectibavidence. The investigating officers are
put to ask to try as much as possible to gathdicsrit evidence and ensure that the physical
evidence collected is not contaminated. They dtttat “most of the sexual offences occur
in rural areas and slums, areas which are mostlgcessible due to bad roads and the police

station does not have enough motor vehicles tosaceeery crime scene”.

They also stated that there was an increase irakeffiences reported in the station after the
post-election violence since Naivasha saw an inffuxternally displaced persons{IDPs}. In
such cases involving the IDPs it is exceptionalffiallt to reach the witnesses and at times
the victims moved from camp to camp thus makingnpossible to prosecute these cases.
When it comes to incest, officers stated that theeee generally tough to prove due to
“cover up by family members”. One other investiggtiofficer stated that “most of the

victims do not report in good time and the poli@partment has not been able to provide
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enough equipment to use in investigations, for epamgloves and stationeries”.

Investigation into sexual offences is faced witmgnahallenges including:-

Due to the particular sensitive nature of sexud¢rafes, victims have greater difficulty
talking of their ordeal than in any other non-irait® crimes. This makes it really difficult for
investigators to gather first-hand information frametims which could come in handy in
identification of the offender. Non-collaborativeetims make bad witnesses and this affects

the case in further stages.

Where investigators are male or where the invetstiga not trained or sensitive to issues of
sexual offence it creates a gender dynamic thatesétkuncomfortable for female victims

mostly to narrate their ordeal.

At times the victim and the offender live in thersavillage and the fear of reiteration is
paralyzing to some victims who would rather notitgsOther witnesses may also choose
not to come forward with information where the offier is known to them due to fear or

intimidation.

Where the victims are young children not emotignaiature, the trauma of a sexual offence
can affect their ability to coherently or fully @mt the experience. Where an investigator is
not trained to handle traumatized victims it coble very difficult to gather any useful

information from the victim.

There is also the language barrier challenge inesoases where the investigator does not
speak the victim’s first language. Where an ingsgtir need interpretation this could pose a
major challenge as a lot gets lost in interpretatielawed interpretations can easily lead to

confusion and misunderstanding.

Ensuring that DNA evidence is not interfered withgrobably the biggest challenge that
investigators face while gathering evidence in séxoffences. Unlike in many other
offences, the scene of the crime is the body ofvibém and in some cases the body of the

offender.

The investigator is tasked with ensuring that thielence is not interfered with before the
victim gets to the hospital for proper gathering@¥A evidence. This evidence forms a
major part of the investigation and prosecutiors@tual offences. This kind of evidence is
known as medico-legal evidence. The medical officgted they only collected sample for

DNA tests which are forwarded to government chemidlairobi for analysis as they lacked
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the equipment in that hospital and could not cdnanoy interference by police who
transported the samples to Nairobi.

The legal challenges where prosecution cannot wathidunder section 87(a) of CPC as
section 40 of SOA states that it is only Directdr public prosecution(DPP) who can
terminate any case taken to court under SOA locgirgic prosecutors from withdraw. Also
the sentence for offender who has committed deélgmvith victims aged between 12 and
13 years, 15 and 16 years not provided in the estdflagistrate interviewed stated issue of
balancing the evidence of prosecution and defere® tive most difficult part to deal with
and also victims with special problem like dumbpeuile mentally challenged victims had

difficult in giving their testimony.

There are many challenges encountered while gathéorensic evidence in sexual offence
cases. In any sexual offence case, time is ofsheree. Evidence should be collected within
the first 72 hours of the occurrence of the assdbixual assault victims are advised to report
the incidence as soon as possible after occurremdelp in collection of evidence. The
victim is advised not to take a shower or washdleghes they had on during the assault as
this will contaminate or tamper with any useablalemce the victim might have on them or
on the clothes. Unfortunately there is no tellirmyvisomeone will react after such an ordeal.
Some victims prefer to “wash it away” and forgeh@ppened, others will take a lot of time
before reporting the incidence. This makes it yedifficult to collect any traces of forensic
evidence that would link the victim to the assdila@ne medical officer from Naivasha
District Hospital stated that one of the major drades in gathering information in suspected

sexual offences is tampering of evidence by baghvibtim and the medical personnel.

There is also the chance that the medical officalinical personnel who has first chance of
examining the victim does not collect the samplesessary for DNA a testing and only
concentrates on treating the victim. The victimsuch case will have to undergo another
testing procedure to gather the required sampldsttas leads to interfering with important

DNA samples.

The types of laboratory equipment required for Die&ting require high level maintenance
and are mostly not available in local hospitals.efé¢ha forensic laboratory is underfunded or

lacks proper trained personnel, forensic analyspacity may be minimal or unreliable.

Ensuring the integrity and adequacy of the infororatgathered during the medical

examination is the most crucial part of any in\gegiion but according to the medical officer
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interviewed for this project; this is the least aid to measure. Due to inadequate facilities
and a backlog in government institutions thereelayl in processing of samples gathered on
victims and assailants thus increasing the chatie#ssuch evidence will be tampered with.
Other than this there is also the issue of repprtire findings to court. The medical officer
interviewed stated that, “in majority of medical/@stigations pertaining to sexual offences
the medical practitioner who conducts the prelimjrexamination and writes up the report is
not the same person who presents evidence befmwartiof law. This means the integrity of
the evidence reported is diminished because itoisanfirst person account of medical
findings.” Legal requirements regarding collectioh medico-legal evidence can restrict
which medical personnel may testify in court, imposiandatory reporting of certain
categories of allegations, thus medical personrfe are not well versed with the legal

procedures may get confused and disoriented ipriheess.

4.10FromFinalized Files.

The reasons given for convictions or acquittalhafiles were almost the same. Convictions
were given due to prosecution proofing the caseohgyany reasonable doubt by well
collaborated evidence by witness and exhibits. Ataja were given as a results the evidence
was not collaborated. Observations from magistraitness not telling the truth, non
appearance by prosecution witnesses, withdraw ey piosecution before the end of
prosecution case. Of great observation is thathalmatters which were heard in the first six
months after the incidence more than 85% resuhtm ¢onvictions and the more the cases

took to be finalized the conviction rate decreased.

4.11 AdequacyOf System and Proceduresof ProsecutminSexualOffences Cases.

In Kenya, provisions protecting survivors of sexaatl gender based violence can be found
in a comprehensive form within the Sexual Offendes 2006 (SOA). The Kenyan
Constitution and the Employment Act 2007 also respto some sexual offences. Kenya's
Constitution, in its Bill of Rights, provides fohe respect of individual fundamental rights
and freedoms. The Sexual Offences Act came imoefon 21 July 2006. This particular
piece of legislation was enacted after many ye&istense lobbying bynter alia women’s
rights groups, civil society organizations and feamdembers of Parliament who decried the
bald-faced inadequacies of the provisions of theaP€ode on sexual offences under the

misleading head.“Offences against morality”. Thepmse of the Sexual Offences Act (SOA)
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was to introduce a comprehensive law reform withard to rape and sexual assault, to

introduce stiffer and enhanced penalties for oféead

The justice system involved three institutions: pladice department, medical department and
judiciary. Victims usually report to police who g&investigation immediately and a referred
to hospital medication purposes and examinatiohs. fEspondents stated that many victims
went to hospital before reporting to the policéhaltgh at the hospital staffs there referred
them to make report with police before treatmetie Examination dealt with the feeling of

the p3 form although there was a concern whetleestidindard medical report form limits the

doctors when it comes to reporting. When this qoestas posed to a medical officer at the
Naivasha district hospital, she stated that “tledard issue medical report forms a suitable
guideline as to the most relevant findings gatheredases of suspected sexual offences”.
Medical officers play a major role not only in theosecution of sexual offences through

reporting but also in encouraging victims to repodidences of sexual abuse where they

have not already done so.

The prescribed procedure in collecting evidenca sexual offence victim involves:-
Taking relevant history.

Recording patient’s recollection of the event..

Carrying out relevant laboratory test such as \a@gwabs, serology such as HIV and HBV.s
etc.

Recording the information in the medical reportior

After recording the findings in the p3 form the tinc returns back to police and looks for
witness who present or knows anything about theleamce to ensure the investing officer
gathers sufficient evidence and ensure physicaleene collected is not contaminated. The
investigating officer then forwards the findings gicosecutor who plays a key role in the
criminal justice system as he decides who will barged and what charges to be filled
against the offenders. The prosecutor can in #gand be regarded as being the “controller
of the doors to the courthouse. The outcome of pnogecution depends heavily on the
evidence on record once the case goes into tria¢ prosecutor heavily relies on the
investigators to carry out comprehensive evidenathaging before deciding whether to
prosecute a case. Once the investigator has gdtlkeemugh evidence it is the work of the

prosecutor to present the evidence to court.
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The prosecutor makes the call on the cases to @rteseand even once initiated the
prosecution of sexual offences can be plagued hatk of sufficient evidence. It is the work
of the prosecutor then to ensure that they pretbent evidence to court in such a way to
convince the court they have a case. Sometimefothasic evidence from medical reports
could be inadequate due to poor collection or g®rar the witness evidence could be
inadequate. Prosecution rates under the Kenyaravkctastonishingly low, with only a few

known convictions.

Once the investigator has completed their evidgatkering, it is the work of the prosecutor
to make sense of all the data and present it tot @@l way that makes their case stand in
court. The prosecutor knits together all the infation into one and has to ensure that the
information presented to court does not contraplittsupport their case. All data presented
to court has to corroborate. The highest causeoaokiction in sexual offence cases is
corroborative evidence This corroborative evidence stems from both véises and medical
reports. The other causes of conviction includéigancy of evidence, medical reports and
proper recording of statements. All these rotateklia corroborating evidence. As a matter
of fact the highest the most common source of tamative evidence are medical reports.
Where there is lack of corroboration or where maldieports do not support direct evidence

this result in acquittals.

Once the prosecutor has presented all the evidertbe court, it is left to the court to decide
whether they have established their case and tthpuwiccused person to their defence. When
it's all said and done it comes down to the judgel¢cide whether the accused person is
guilty or not, guided by both substantive and pdecal law. In Kenya the substantive law is
mostly imbedded in the Sexual Offences Act (SOAJ Hre procedural law is derived from
the Criminal Procedure Code. These together wigh@bnstitution and the penal code form
the major part of the decision making process fmlggs and magistrates presiding over

sexual offence trials.

The system did not legally address issues of wétng®tections, number of times of
adjourning a case by any party to act as guidamt¢lee magistrates, of great concern proper
guidance on how to get evidence by investigatifgcefs from withesses and how police
could manage victims who were traumatized. Madafistiinterviewed raised concern that
most of the suspects were not presented by advaaoaltelid not have knowledge of the law

which could enter up injustice been done to theacts. There was no guidance on how
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police could work with the medical officers as iasvcited by investigating officers it was
crucial to be accompanied by them at the sceneensmmples like blood for analysis could
be collected. The investigating officers stated/tthwere never accompanied by the officers
and most of the time victims went to hospital melyanurses who a not experts as relate

sexual cases.

The system does not address issues on what happease of an appeal by a suspect who
has been convicted under the Sexual Offences Aehwie appeal judges are of the opinion
that there was an error by the trial court instefadsing the evidence in record they refer the
matter to a subordinate court to have the mattet de novo. This makes difficult for the

prosecution to locate their witnesses as manyerhtmight have moved from the place they
were when the matter was being tried and their edd@wuts not known. Other victims when

the matter is ordered to start afresh have growangbmight have been married to far places
in regard to the place they were when matter wperted and they have lost interest to go

back to court and give evidence.

Legal system do not address issues on compens#tiaiotims due to psychological injury
suffered during the incidence and do not make nhandate for the courts to compensate

expenses to the victims incurred during the timeesfifying.
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CHAPTER FIVE: SUMMARY, CONCLUSION AND
RECOMENDATIONS

5.1 Summary Of Findings.

This study sought to achieve three specific objestifirst to analyze the factors that support
delivery of justice in the prosecution of sexualeates cases in Naivasha law court in
Nakuru county, secondly it sought to assess fathatsconstrain the delivery of justice in the
prosecution of sexual offences cases in Naivashiactaurt in Nakuru county and finally it

sought to assess the adequacy of systems and phioseof sexual offences cases in
Naivasha law court within Nakuru county. The stddyndthat women were reluctant to
approach the police and had only reported theiesaghen the violence had become so
extreme that they needed intervention to proteetr tlives. Those who reported did not

follow through their case hence not all cases wegestered by police at the court.

With respect to the factors supporting the delivefyjustice the study found that victims
reporting cases in a timely manner and avoid astitirat would compromise evidence
supported delivery of justice. Corroboration ofdmnce and testimonies from all witnesses in
addition to expert evidence full supported the\aal of justice as well as availability and
easy access to forensic facilities.Training ingggbrs, victims reporting the incidence
asquickly as possible to enable the medical offidercollect all the evidence needed and

quick action by police supported the delivery aitjce.

Delivery of justice was constrained bylack of progeaining of investigating officers,
insufficient evidence by prosecution witnesses dimiited mechanism for gathering
evidence. In addition to these delayed investigatimon appearance and non cooperation of
prosecution witness and high numbers of suspeasoalding after been bailed out is a big
challenge to the delivery of justice. Limited amédequately equipped medical facilities in
the sub county and its environs that do not guasatitat vital tests in medico-legal cases can
be undertaken formed part of factors that consraindelivery of justice. The government
should set aside some money for victim’s compeosatd avoid witness failing to attend

court because of lack of bus fare. The system anckpure to prosecute are adequate.

The criminal justice system does not address tladlezsiges that occurs whenever an appeal
by a suspect who has been convicted under the E@ftigmces Act files an appeal, often
when judges are of the opinion that there was eor & the trial court instead of using the

evidence in record they refer the matter to a slibate court to have the matter start denovo.
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This makes it difficult for the prosecution to loegheir withesses as many of them might
have moved from the place they were when the massrbeing tried and their whereabouts
not known. In other instances the victims circumsés could have changed by the time the
order to start the matter a fresh is given. In miner of cases they would have grown and
even got married, gone to far places and would hasteinterest in matter making it hard for

them to give fresh evidence in court.

Legal system do not address issues on compengd#tigiotims due to psychological injury
suffered during the incidence and do not makentamdate for the courts to meet expenses

of the victims in relation to testimonies theyeaiwn court.

5.2 Conclusion

Considering the finding that only approximate fougvery ten cases registered in Naivasha
law court resulted in convictions this study obsarthat delivery of justice in sexual offences
is not adequate. The study established that mantiyng reported to police and had p3 forms
filled less number of cases were recorded at thmimal registry at Naivashathus the

administration should make a follow up to make salreases are registered.

To improve the delivery of justice to parties itwed in sexual offence, we must first have a
paradigm shift in the justice delivery system. Wiastrmake our justice system client friendly
and sensitive. We must introduce gender focal pointall police stations manned by
specialized officers. Also, gender mainstreaminghivi the police department should be
taken seriously, so that more women get appoingsedrasecutors. Model one-stop centers
should also be introduced in all police stationghaelect stations to ensure efficient delivery
of justice in sexual offence cases. The governmekatild work hand in hand with the locals
to arrange meetings in which individuals are sesit about sexual offences and how to

handle such cases.

To minimize factors constraining delivery of justithe government need to increase funding
to the three institutions of police to be ablerirt more investigators and prosecutors , the
hospitals to have forensic labs and increase peeton judiciary so that cases can be

speedlyheard.

When it’s all said and done it comes down to tlakestholders in the justice delivery system
to ensure that justice is done for victims of séxaffenders. Whether male or female, the

victims of sexual crime deserve swift justice. Téi®uld be the goal of any criminal justice
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system to provide redress to victims and punishrahdbilitate offenders. The government
through the office of the Attorney General shouldt ;0 place a system to monitor the

outcome of cases in courts to ensure that theidagisached is free and fair.

5.3 Recommendations

This section deals with some of the necessary rewmdations required in the major sectors

involved in the road to justice for sexual assaigtims.
(1)Gender diversity and Establishing gender deskat police stations

Most victims feel more comfortable speaking to mdée investigator than a male one. Where
a woman has been sexually assaulted it is eagidrefoto open up to a female investigator
rather than a male one. Introducing trained fermalestigators to deal with victims of sexual
assault will go a long way to ensure that the mistiare forthcoming with information that
could be necessary for the investigation. Alsogbeernment has been active in establishing
gender desks at police stations. Research showsvittans are more forthcoming with
information when dealing with the officers they knare specialized in certain areas.
Though these desks have been introduced in potef#orss, there is still an issue with
funding. The desks are often under-funded and staféed. In addition to trained personnel,
a successful gender desk requires a commitmerttysfigal resources: for example, adequate
space for interviewing, computer-assisted work #iledstorage. In Kenya, an analysis of
2005-2009 budget allocations for the Ministry oht8t for Provincial Administration and

Security found no specific allocations for gendesks, this is a problem.
(i )Training investigating officers

The investigation officer must be trained and deresi to deal with traumatized victims of
sexual assault. The impact of trauma may affectcanvs ability to coherently or fully
recount the experience. Memory can suffer; emotioneambness can complicate
responsiveness to questioning. Investigators nmaugtained to work through an interviewee’s
psychological difficulties, or may not know how awtien to refer a traumatized witness for
supportive counseling. Investigators may themsebu#fer vicarious traumatization from
repeatedly listening to accounts of rape, sexudllation, or other violence. A form of
counseling must also be availed for the investigato allow them deal with any issues that
affect them personally. A well trained and sensdinfficer leads to useful investigations that

could go a long way to help the victims of sexualance achieve justice.
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(iii )Increase in government resources

Like many other government institutions, policetistas are not provided with enough
finances to run their operations. For example duthe interview, the officers pointed out
that they lack even the most essential tools aedjmincluding pens and gloves. The
government needs to put more effort in allocategpurces to police stations to allow smooth
running of operations. The officers also pointetitbat where most of the incidences happen
is hard to access the areas. It is important tiatgbvernment allocates enough vehicles to

police officers to help deal with such incidences.
( 2 )Medical Officers and Forensic Evidence Gathenig

The fact that sexual violence usually leaves plsavidence is both a blessing and a
challenge. When it is present, DNA evidence camepla perpetrator at a crime scene with
more certainty than eyewitness testimony. Howewamy factors can limit the availability of
DNA evidence, and it is important to remember @rainvestigation can continue even in the
absence of DNA samples. In many places, victims wbiek medical treatment undergo
examination by a doctor or nurse for the purposedimical care. In order to obtain evidence
for possible prosecution, victims may also neesuomit to a forensic examination, which is
defined as dmedical examination conducted in the knowledgehef possibility of judicial

proceedings in the future requiring medical opinion

Forensic evidence is by far the best corraboraixidence in sexual offences and thus there
is need to ensure that the process collection di swidence runs smoothly. The following

are some suggestions:-

(1 )Furnishing government labs

Most of the government labs are underfunded anctnstaffed. In such a situation there is
likelihood of interfering with the samples colledtérom the victims. The sanctity of the
results has to ensure if the quality of the eviéeiscto be trusted in court. The government
needs to step up and fund forensic labs and inerdesr staff in such institutiong fully-
operational forensics lab then requires adequateipegnt, trained personnel, and

maintenance — all of which require adequate funding

(ii )There is also need to improve the link betweenntigglical and the legal sector. The
better approach would be to have some kind of “sto@- shop”. Here, when the victim

comes for medical care, the medical care provideldceasily pass then to a legal officer
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without delay. Where the two services work in cleseordination it is easier for victims to
go through the process. There could be a legalrttepat set up at a hospital or an institution

that put up that has both sectors working handamdho assist victims of sexual assault.

(iii ) The medical care providers should be allowegrmduce more than the P3 form in
court. There is more information in the “PRC1” tharthe P3 form. There are two separate
forms used to document a sexual attack. Firstetisethe Kenya Police Medical Examination
Form, or “P3” form, which is a general legal docurntound in police stations that doctors
complete when examining crime survivors in orderlater prove, corroborate, or even
disprove an alleged attack. It is not specificaauml crimes. A second form, the “Post Rape
Care” Form, or “PRC 1,” affords Kenyan healthcareviders the opportunity to record
details relevant to a sexual attack when a victines forward for care. However, the PRC
form — though more responsive to sexual violenceudentation — does not yet carry the
evidentiary weight of the P3 form, and in practice often treated as an optional
“supplement” to the primary police document. Thiatienship between the two forms — as
well as restrictions as to who must fill them awipreserve admissibility in court is a source
of confusion at this time. Failure to present ceng&rproperly-completed documentation can

thus cause the prosecution of sex crimes in Kemyalltapart for lack of sufficient evidence.

(iv ) The person who collects the forensic evidenarilshbe the same person who presents
the evidence in court. This is the ideal way toueasthat the information is presented
correctly and coherently and not just read out framaper. Unfortunately this is not eh
situation on the ground. It would also help to kele@ medical officers aloof of the legal
requirements regarding the collection and presemntatf forensic evidence in sexual offence

cases.

( v )There is need to increase the forensic analysiaaiyp Improved collection, storage,
and analysis of forensic evidence starts with impdbcapacity at the point of initial victim

contact.
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(4 )Prosecutors and the Prosecution Process
(1)improving the link between prosecutors and inestigators.

These two works hand in hand thus a good workitefioaship between the prosecutor and
the investigator is necessary in any case. Theeputsr cannot adequately perform their duty
in court if the investigator does not do proper kvam the field. Thus a breakdown in

communication between these two offices can bé tatny trial.
(i) Increasing the prosecution numbers.

In just a day work, one prosecutor can deal witbuad 30 files, all of which involve
different kinds of crime. With such caseload italsnost impossible to keep track of every
other case. It is thus important to increase thmber of prosecutors in stations to enable

them deal effectively with cases.

(iii ) Introducing trial alternatives . The most common trial alternative is plea-bargan
While this is common in other jurisdictions, itrarely practiced in Kenya. Where offenders
plead guilty and there is plea bargaining for secgegiven reduces case load for a prosecutor
and they can deal with other important cases. Hewplea bargaining in sexual offences has

its disadvantages and thus has to be practicedcaiition.
(5) Magistrates

( 1 )Increase the numbers of magistrates so that SO8scean be heard in less than six
months after cases are filed, to have specialigfistrates to handle only SOA cases so as to

increase level of justice to both victims and sespe

(if) Introduce mobile courts to reduce costs of travglby witnesses and be able to hear

cases at places where offences occurred.

(i) To have a standard guide lines on how to handlescat minors who cannot testify in

court due to their age, disability or who are méytisadvantaged.

5.2 Area of furtherstudy

The study focused on determination of justice @livon sexual cases in Naivasha Law
courts, i recommend similar further studies to beedon the reasons for the high rates of
acquittals and what can be done to reduce the nuaflmases acquitted compared to number

of conviction of sexual cases registered at Naiadatv court.
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APPENDICES
Appendix | : Interview Guide for Magistrates

My name is Mike KingooMuia. | am a criminology st at the University of Nairobi. The
purpose of this interview is to collect informatitggarding the prevalence of sexual offences
in Naivasha law courts and the sentencing, disth&sé acquittals of sexual offences in the
said courts. The information collected in this miew guide shall be used for purely
academic purposes. You have free will and the im&dion you share with me will not be
discussed to anybody without your permission. leexghis interview to take half an hour,
you will be free to get out of research on youefreill and you are at liberty to leave out
information you are not comfortable divulging. Yotime and co-operation is highly

appreciated.

1. Designation (Optional)

2.Number of years in service
( ) Less than 2 years () 2-5years
() 6- 10 years ( ) More than 10 years
3.How long have you served in Naivasha law court

( ) Less than 1 year () 1-2years ) More than 2 years

4. How often do you hear sexual offences cases indsha law court?
a. 1 case per month
b. 3-5 cases per month
c. 6-10 cases per month
d. More than 10 cases per month
5. How often do prosecuted sexual offences casesiwablaa result in dismissal?

a. <10%



b. 10-25%
C. 25-40%
d. 40-60%
e. 60%<

6. What are the most common causes of dismissal ofia$esffences prosecuted at

Naivasha law court?

a. Investigation queries

b. Inadequate cooperation from witnesses
c. Inadequate cooperation from victims

d. Unreliable evidence

e. Others (specify)

7. What are the most common causes of conviction kualeoffences prosecuted at

Naivasha law court?
a. Effective prosecution
b. Sufficiency in evidence

c. Other (specify)

8. What challenges do you experience in determiningaeoffences cases in Naivasha?
a. Restrictive legal framework. YES ( ) NOY
b. limited technical capacity of staff. YES( NO ( )

c. excessive caseload. YES( ) NO( )



d. unwarranted interference with witnesses andeemad. YES( ) NO( )
e. technicalities causing delay. YES( ) (NO)

9. What actions or steps do you consider necessamnytigate these challenges?
a. reduction of technicalities in the legal framekvim sexual offence cases.
b. training court staff in handling sexual offenceatters in regard to evidence.
c. reduction of the caseload per court

d. public information regarding prevalence of séxaffenders in the area.

10.In what ways do you consider the legal frameworKémya supportive in securing

justice in sexual offences cases?
a. Effective legislation
b. Reduced technicalities
c. Punitive measures for offenders

d. Other (specify)

11.In what ways do you consider the legal frameworkKienya not supportive in

securing justice in sexual offences cases?
a. unnecessary technicalities
b. delay in court processes

c. others (specify)



12.what is the prevalence of dismissal of sexual @fésrcases in Naivasha Law courts?
() Very high () High () Low () Very low
13. In your observation, what are the factors dedermine those acquittals?
A. Investigation queries YES( ) NO( )
B. Inadequate cooperation from witnesses YES X NO ()
C. Inadequate cooperation from victims YES ( NO ( )
D. Unreliable evidence YES( ) NO( )

E. Others (specify)

14. What systems and procedures in Kenyan courtyodoconsider effective in the

delivery of justice in sexual offences in Naivasha?
a. effective prosecution
b. inclusive legislation

c. reduced technicalities

15. What steps do you consider necessary to etisatg¢he systems and procedures in the

Kenyan courts support effective delivery of justicehe prosecution of sexual offences?
a. reduction in technicalities
b. reduced tampering of evidence
c. thorough investigations into sexual offencerki
d. increased public awareness about sexual offgresslence

e. reduced delay in delivery of justice.
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AppendixIl: Interview Guide for Doctors

My name is Mike KingooMuia. | am criminology studeat the University of Nairobi. The
purpose of this interview is to collect informatitggarding the prevalence of sexual offences
in Naivasha law courts and the sentencing, disth&sé acquittals of sexual offences in the
said courts. The information collected in this miew guide shall be used for purely
academic purposes. You have free will and the im&dion you share with me will not be
discussed to anybody without you permission. | ekpieis interview to take half an hour ,
you will be free to get out of research on youefieill and you are at liberty to leave out
information you are not comfortable divulging. Yotime and co-operation is highly

appreciated.

Lo SHAION .o
2. Number of working experience

() Less that 2 years

( )2-5years

( )6-10years

() More that 10 years

3. What role do you have in addressing suspected keifieace cases that are brought
to your attention?

a. Investigation
b. Reporting

c. Data analysis



4. What resources or techniques do you employ/utilizeollection, preservation and

reporting of information that is relevant in susigelcsexual offence cases?

On the victim

5. Do you consider the resources available to you aategfor collection, preservation

and reporting of information in suspected sexutdrafes cases?
(YES)
St WY .o
(NO)

StAtE WHY ... e e

6. What challenges do you experience in ensuring tiiermation you present in

suspected sexual offences cases is adequate &ider?|
a. Prevention of evidence tampering.
b. Collecting sufficient evidence.
c. Ensuring co-operation from witnesses

d. Ensuring timely collection and delivery of evidenoeourt.
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e.

Other
(S CITY ) e et e e e e e e e e

7. What measures do you consider necessary to ersuietégrity and adequacy of the

information you report in suspected sexual offeruzeses?

a.

Effective evidence collection

Prevention of tampering with evidence
Assessment of witnesses to appear before court
Co-operating with the prosecution team.

Other
(SPBCITY ) et et et e e

8. Does the standard issue medical report limit thewarof information you present to

court in rape or defilement cases?

If YES State NOW ... o e e e e e

If NO State NOW. ..ot e e e

a. Other

(] 01111 1Y) T PR
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9. What are the factors that impede the gathering predentation of accurate and
sufficient scientific results in medical investigets pertaining to sexual offences in

Naivasha?
a. Unnecessary tampering of evidence when changindshan
b. Lack of co-operation from government pathologists
c. Insufficient equipment in government institutions
d. Excessive workload in government institutions.

e. Other
(] 01111 1Y) T PR

10.What are the factors that limit the relevance asidbility of the evidence that you present

in court during proceedings relating sexual offenitem time to time?
a. Evidence tampering
b. Witness hostility
c. Insufficiency of evidence
d. Procedural and substantive technicalities.

e. The individual medical reports are confidential
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Appendix IlI: Interview Guide for Prosecutorsandinv estgaingOfficers

My name is Mike KingooMuia. | am a criminology st at the University of Nairobi. The
purpose of this interview is to collect informatitegarding the prevalence of sexual offences
in Naivasha law courts and the sentencing, dish&sé acquittals of sexual offences in the
said courts. The information collected in this miew guide shall be used for purely
academic purposes. You have free will and the im&dion you share with me will not be
discussed to anybody without your permission. leexghis interview to take half an hour ,
you will be free to get out of research on youefieill and you are at liberty to leave out
information you are not comfortable divulging. Yotime and co-operation is highly

appreciated.

1. Designation ..........c.cooviiiiiii e

2. Number of years worked as police officer ?

( ) Less than 2 years ( )2-5years

( )5-10years (' )More than 10 years

3. Number of years while dealing with sexual casdsaivasha?

( ) Lessthan 2 years

( )2-5years

( )6-10years

() More than 10 years

4. What is the percentage average sexual offencestegipend up being taken to court ?
() Lessthan 10% ( )10% - 35%

() 35% -60% () More than 60%

5. How many sexual offences cases do you investigatenpnth ?

(a)0-2 (b)2-4

(c)6-8 (d) More than 8
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6. Out of the cases you take to court per year howyraas the accused convicted?
(a) Less than 25% (b) 25% - 50%

(c)50% - 75% (d) 75% - 100%

7. Out of the cases you take to court per year whagiisentage for acquittals?
(a) less than 25% (b)25% - 50%
(c)50% - 75% (d) 75% - 100%

8. Out of the cases you take to court per year whiieipercentage dismissal?
(a) Less than 25% (b)25% - 50%

(b)50% - 75% (d) 75% - 100%

9. What is the average time to your opinion is goadviotim to report after the incidence

for you to get better evidence?
(a) Less 2 hours (b) 2hours - 5hours
(¢ ) 5hours — one day (d) more than one day
10.What is the average period for case taken to ¢owget finalized?
(a) Less than 3 months (b) 3 -6 months
(c) 6 - 12 months (d) more than 12 months

11.According to you can you give starting with prigrivhat contributes to conviction of

sexual offences cases?
(a) proper drafting of charge sheet
(b)) Good statements recording
( ¢ ) Period taken to institute investigation aftex incidence

(d) Witness cooperation with investigator



(e ) Good handling of exhibits
() conducting pre trials before testify
(g) Quick handling of cases by courts

12.According to you can you give starting with prigritvhat contributes to acquittal of

sexual offences cases?
(a) Poor recording of statements
( b)) witness turning hostile in court
(c¢) cases take to court without evidence
(d) Medical reports not supporting the direatlence
(f) Good knowledge of the law by the defence
(g) Uncorroborated evidence by prosecution wines

13.According to you can you give starting with prigritvhat contributes to dismissal of

sexual offences cases?
(a) Witness failure to attend court
( b)) Technicalities of law
(¢ ) The required standard required set high togola case

(d) Withdraw of the case by complaint.
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AppendixIV:Whatto Analyse fromFinalised Files.
1. How many files have been filed during the periodesfearch (2009-2012)7?
(a) Less than 100 (b) 100 — 200 cases
(c) 200 - 300 (d) More than 300
2. What is the percentage of the files filed in theigue2009 — 2012 are still pending?
(a) Less than 25 % (b) 25% - 50%
(c)50% - 75% (d) 75% - 100%

3. What is the percentage of suspects taken to ctiarte been convicted for sexual

crimes during the period of research?
(a) Less than 25 % (b)25% -50 %

(c)50% - 75% (d) 75% - 100%

4. What were the main reasons were given for theictoas?
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6. What is the percentage of suspects taken to cawe been acquitted for sexual
crimes within the period of research?

(a) Less than 25% (b)25% - 50%
(c)50% - 75% (d) 75% - 100%

7. What are main reasons given for the acquittals?

8. What is the percentage of suspects taken to cawe fbeen dismissed for sexual
crimes within the period of research?

(a) Less than 25% (b) 25% - 50%
(c)50% - 75% (d) 75% - 100%

9. Reasons are main reasons for dismissal from elech fi
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Comments  from deciding magistrate  for  dismissing oreach file

10.From the sample files where suspects were convietet is the average time taken

to complete the trial?
(a) Less than 3 months (b) 3 -6 months
(c) 6 -9 months (d) More than 9 months

11.From the sample files where suspects were acquitted is the average time taken to

complete the trial?
(a) Less than 3 months (b) 3 -6 months
(c) 6 -9 months (d) More than 9 months

12.From the sample files where suspects were dismiasbed is the average time taken

to complete the trial?
(a) Less than 3 months (b) 3 -6 months

(c) 6 -9 months (d) More than 9 months

13.0n average how many witnesses were called to yeistieach case? What is the

essence of corroboration in sexual offence cases?
(a) Lessthan 3 (b)3-5
(c)5-7 (d) More than 7

14.1s the burden of proof required of the prosecutonecessary measure or does it

hinder justice from being carried out?
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AppendixV: Time Plan

Phase| Description Week
2|3 10| 11
1 Preliminary Activities
2 Literature Review 2 weeks o
3 Research Methodology
4 Report writing 2 weeks
5 Compilation and presentation 2 weeks
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AppendixVI: The Budget Schedule

ITEM COST

PROPOSAL WRITING

Printing of 45 pages @ Kshs. 13 1,140.00/-
a.Reproduction 6 copies @ Kshs. 80 4,800.00/-
b.Binding 6 copies @ Kshs. 50 300.00/-
c. Travelling Expenses 4,000.00/-
d.Subsistence 4,000.00/-
e.Miscellaneous expenses 3,000.00/-

17,240.00/-

PRODUCTION OF THE FINAL DOCUMENT

- Data collection 23,000.00/-

- Books and reading material 5,000.00/-

- Data analysis and computer runtime 5,0w0.0

- Printing 70 pages @ Kshs. 30 2,100.00/-

- Reproduction 6 copies @ Kshs. 40 8,400.0

- Binding 5 copies @ Kshs. 1,000/- 5,000.0

- Miscellaneous expenses 4,000.00/-
52,500.00/-

GRAND TOTAL 69,800.00/-
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