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CHAPTER ONE:
GENERAL INTRODUCTION
1.0 Introduction

The traditional laws of war were enacted in anveinare war was only fought by one
state against another state or a group of statemisigone or many states. However, that
concept of war has changed and there are new kihegars being fought. Contemporary
armed conflicts are fought by the state on one rartlinsurgent/rebel groups on the other
hand. This has introduced new developments conmpitathe worst being the involvement
of children in war and not as civilians but as figis-

The development of international standards conogrthie involvement of children in
armed conflict has been significant to eradicat shourge of child soldiering. However,
there have been direct violations of internatidmainanitarian law by governments and rebel
forces. The States have an obligation to respatadhere to international laws and their own
national laws which should intern reflect respeaxt the rest of the world. But how far has
international law being obeyed especially whenoimes to matters pertaining to war and

conflict and in particular child soldiers?

This project paper looks at the international ldwvar and in particular, the laws that
focus on the recruitment and use of children adied in armed combat. An evaluation of
these laws will help us understand the usefulnedseffectiveness of these laws in African
armed conflict. The Democratic Republic of Congdl e the case study in this paper as it

provides a clear focus of armed conflict and chdttiering.

1.1 Statement of the Problem

The changing nature of warfare in the post-cold-@rarhas dramatically increased the
number of civilian deaths. Conflicts are charaeedli by protracted disorder and widespread
vulnerability of children and women to the worstspible forms of violence and abuse.
Civilians, especially children, have been delibelsatargeted by armed forces and groups,
and the easy availability of inexpensive light werag has led to additional recruitment of
child soldiers. For many years, child rights adiesaought to raise the standard from age 15

to age 18 by creating a new international treatyhtt effect. However, given the strong

! Alison Dundes Rentelrifhe Child Soldier: The Challenge of Enforcing Im@tional Standards21 Whittier
L.Rev. 13 (1999)



support for the Convention on the Rights of theldhihe idea arose to draft an Optional
Protocol to the Convention focusing specifically #he involvement of children in armed
conflict.

There are laws and convections that seek to preamhtprotect children from being
recruited and used of children as child soldiersweler the laws that govern child soldiers
have not being properly implemented and thus in taey are not effective to protect children
from being recruited as soldiers.

The main problem addressed by this paper is to exarwhy children in the
Democratic Republic of Congo are used as childisdddespite the fact that there are
national laws and conventions in place to preveiat rotect children from being recruited
and used as child soldiers.

1.2 Objectives
1. The main objective of this paper is to evaluate strength and weaknesses of the

existing laws that deal with the prevention of tgitnent and use of children as child
soldiers.

2. To examine the reason for the recruitment and tiskildren as child soldiers.

3. To examine why the laws in place have not being &blcurb the recruitment and use

of children as child soldiers.
4. To recommend what should be done in order to ptetle® continuation of the

recruitment and use of children as child soldiers.

1.3 Hypothesis
1. Recruitment and use of child soldiers is a cqueece of high rate of
unemployment
2. Recruitment and use of child soldiers is a cqgusace of political instability that
has resulted in the lack of disregard of both mati@nd international laws.

1.4 Justification and Significance of the study
This study has both academic and policy justifaragi

2 Daniel Helle, Optional protocol on the InvolvemaritChildren in Armed Conflict to the Convention tre
Rights of the Child, International Review of thedReross, No. 839, p.797-809 (2000)



14.1-Academic Justification

The international child rights movement has promptdhe development of
international law, policies, and programs concegrilve recruitment and use of child soldiers.
Four legal frameworks on child soldiers will bealissed that is International Humanitarian
Law, International Criminal Court, Disarmament, Dmbilisation and Reintegration,
Convention on the rights of the child and the AdndCharter.

Despite the prohibition the laws that govern clatddiers have not being properly
implemented and thus there is need to establishetagons as to why they have not being

effective to protect children from being recruitgisoldiers

1.4.2 Policy justification

The study is further be justified in that it wilekimportant in the sense that it will
provide a basis for strengthening implementationlasis that govern the protection and
prevention of the recruitment and use of childremlald soldiers.

Study findings will be used to determine what shdu¢ done in order to prevent the

continuation of the recruitment and use of childasrchild soldiers.

1.5 Literature Review
Lemarchand discusses the magnitude of children in war espgdia Africa. He

states that children are not only victims but agents of the war. He explains the major
reason why child soldiers join the rebel groupdus to the fact that most of the times, their
families have been killed and the militia becontss new family. Children volunteer due to
lack of any alternative. When these children anetwad by government forces and taken
back into the communities, the society rejects tiseeing them as killers and murderers and
thus they opt rejoining the militia, the only fagnihat they know and accepts them as they
are. He also shows the lack of effectiveness ofldles of war which in particular protect
civilians, this including children. He gives an axale of the Fourth Geneva Convention of
1949 which is the Civilians Convention. He statest the civilians’ convention reflects the
experience of the Second World War. Thus the laavot be used in the new types of wars

and in particular the armed conflict.

® Lemarchand, R,(2007), “Consociationalism and Po®éaring in Africa: Rwanda, Burundi and the
Democratic Republic of the Congo,” Kfrican Affairs Volume 106, Number 422, January, pp:1-20.



Howe* discusses the magnitude of the involvement ofiohil in war as child soldiers
and also gives a recommendation on how to effdgtimeplement international law in times
of war. He gives examples with the Angola Mozarmbigvar and the human right abuses that
occurred. He points out in particular to the inwshent of children as child soldiers in war.
Children suffer as child soldiers, as victims afdamines and young girls are sexually abused
and some are also involved in the actual fightilbe effects of war on children are
anonymous and range from death, separation fromnggior orphaned among others. He
states that the use of child soldiers is liked beeathey are easy to program, they have
excessive energy, they are better than adults apdvay there is an adult shortage. Also
children join out of their free will to secure faaghelter, protection, looting, holding a gun.

Further he states that the protracted length ofliccicombined with the proliferation
of small arms and light weapons has made the uskildien as child soldiers pragmatic. The
longer the conflict is, the more likely that chigdr will be recruited. The persistence of
protracted conflicts makes finding volunteers difft; therefore, prompting rebels and
government forces to recruit the nation’s youthalteviate the shortage of manpower.
Moreover, when conflicts are protracted, the rcases of the conflict such as poverty or
repression are exacerbated, thus motivating thiaciypopulation to join armed groups

Rooke” explains that there is a connection between dispte@nt and recruitment. She
states that children separated from families dudrgplacement were at risk of becoming
child soldiers especially children with no or Etteducation, children from poor sectors of the
society or from disrupted family backgrounds. Sbeher states that the question is not
whether or not they are compelled or they volur@demhere is need to protect children from
recruitment and she states that the Optional Pobtocthe Convention on the Rights of the
Child states that even states not directly involwedonflict must prevent armed groups from
recruiting anyone under the age of 18 years. Shmmmends that for effective
implementation of the international law, childrezed to be educated of their human rights. In
addition, she discusses other reasons why childrenrecruited; that they are easy to
manipulate; they are obedient; learn easily; theayemo family to return to after killing them,
which is usually their initiation ceremony. It albelieved that these children have excessive
energy which is to the rebels’ advantage, theybatter than adults and the fact that there is a

shortage of adults. Government and rebels redraintbecause they are malleable, cheap to

* Howe, H. (2001)Ambiguous Order: Military Forces in African Satéolorado, Lynne Rienner Publishers, Pp
6,7,23
® Rooke, P, (1967)The Wind of Change in Afric&lasgow, Blackie & Son Limited.Pp,.34,67



maintain and easy to dispose. Children born dutegvar live in it and accept that war is the
normal way of life thus they have no hope of livinga country without war.

Lerner ® starts by giving a history of evolution of the kwf war and ends by
evaluating the application, implementation and serdment of these laws in times of war.
Most of these laws have covered the crimes thatamemitted during internal conflicts and
the most common of this crimes is the war crimas iarparticular crimes against humanity.
Civilization has brought changes into the worldezsally in relation to laws of war and thus
such kind of crimes can and are now punishabledouat of law. However, this has not been
very successful especially when it comes to implaing or application of the law. The
writer states that the reasons for this are ratbgrous. Obviously since states find it difficult
to charge their own military personnel with wameeis and even more difficult to hand them
over to another unfriendly state to be chargedether

Bas< pays particular attention to child soldiers in mies 7. Examples of countries
with child soldiers are Angola, Burundi, Congo Braville, DRC, Ethiopia, Liberia, Rwanda,
Sierra Leone, Sudan and Uganda. In war zones ehildvork as soldiers, sex slaves,
minesweepers, spies, messengers, guards, poriges and governments and rebel recruit
them because they are cheap to maintain and eatigpose. He also discusses the issue of
voluntary recruitment and says that while childmeray be forcibly recruited by both
government armies and opposition groups, they ameemes the first to voluntarily join
these groups. Their motivation lies in the so@abnomic, and political issues defining their

lives. Experts have estimated that voluntarily ipgration exceeds forced recruitment.

1.6 Theoretical Framework

There has being various international instrumems have set up in order to prohibit
the recruitment of children as soldiers.

The major international instruments include theimpl protocol of 1977 that was
formally adopted by the United Nations General Adsly in 2000 was established by the
1977.

In addition to the Optional Protocol on the invatvent of children in armed conflict, three
other instruments relating to child soldiers wedm@ed and entered into force in recent

years. All three support, and in one case strengthiee standards set by the Optional

® Lerner, N. (1996)," Ethnic Cleansing", in Dinst&hand Tabory, M, (eds.)War Crimes in International Law
Hague, Kluwer Law international. Pp11,29,50

" Bass, L, (2004)Child Labor in Sub-Saharan Afric€olorado, Lynne Rienner Publisher,Pp12,19,74



Protocol. The African Charter on the Rights and fafel of the Child, which entered into
force in November 1999, was the first regional tiyda establish 18 as the minimum age for
all recruitment and participation in hostilitfesConvention No. 182 of the International
Labour Organization concerning the Prohibition émdhediate Action for the Elimination of
the Worst Forms of Child Labour was adopted in Ja889 and entered into force in
November 2000.International Labour Organization \@mtion No.182 declares that forced or
compulsory recruitment of children for use in arnweahflict is among “the worst forms of
child labor,” and calls for programmes of action ébhminate child soldiering with “all
necessary measures to ensure the effective imptatien and enforcement including the
provision and application of penal sanctions om@sropriate, other sanctions”.

Finally, the Rome Statute establishing the Inteomal Criminal Court reflects an
historic development in the campaign against tleeaichildren in armed conflict. It defines
the following acts as war crimes: “conscriptingemiisting children under the age of fifteen
years into the national armed forces or using themarticipate actively in hostilities” in an
international armed conflict and “conscripting arlisting children under the age of fifteen
years into armed forces or groups or using thepattcipate actively in hostilities” in a non-
international armed conflict.

All of these developments are encouraging, but thaye not been enough, as
documented violations reveal a disconcerting gapéen commitments made to end the use
of children in conflict, and the reality of currengicruitment practices. There is need to ensure
that they are implemented to the letter of the wors development of international law
concerning child soldiers’ progresses on papergness on the ground lags behind, thus
creating a gap between progress in the law andrtfe@cement of this law on the ground.

1.7 Resear ch M ethodology

This research will be conducted with the use obsedary data. The laws that have
been enacted to protect child soldiers are mora #rough. International law and policy
cover considerable ground in their efforts to eratéi child soldiering and promote the well-
being of current and former child soldiers. Theme many publications on child soldiers and
the UN continues to enact more laws almost eveytadarotect the lives of the children and

the recruitment and use of children as soldiers.

8 African Charter 22(1)

° Article 26 of the Rome Statute



1.8 Chapter Outline

This paper is organized into five chapters.

Chapter one is the introduction to the study.idtdsses the Statement of the Problem,
Objectives, Hypothesis, Justification and Significa of the study, Literature Review,
Theoretical Framework, Research Methodology anc@hnautline.

Chapter two is on Policy context: Normative anditasonal international framework
on children and war. This chapter analyses thetiagisnormative and institutional
instruments and the laws that deal with child skl

Chapter three is oohild soldiers in Democratic Republic of Congo whis the case
study in this paper. It commences with a briefdngiof the Democratic Republic of Congo.
The Chapter discusses the cause of war, reasonscfoiitment of children and the effects of
children involvement as child soldiers with a fo@miDemocratic Republic of Congo which
is the case study.

Chapter four is on enforcement of the laws that deth child soldiers. This chapter
analyzes the laws governing the use of childrearmed conflict. Despite the prohibition of
the use of child soldiers in armed conflict in it&tional law, States and non-State actors
continue to actively recruit, abduct, and direatlse children, some as young as eight, in
hostilities.

Chapter five is the conclusion. It concludes thatiluthe root causes of child
recruitment and participation are dealt with, clghld will continue to volunteer in armed
conflicts and government and non-government arnoece$s will continue to recruit them.
Further focus needs to shift from developing th& felative to child soldiers to actually
enforcing it and discusses several ways of dealitly the menace of child soldering.



CHAPTER TWO:

POLICY CONTEXT: NORMATIVE AND INSTITUTIONAL FRAMEWORKS ON
CHILDREN AND WAR.
2.1 Introduction

This chapter analyses the existing normative asttinional instruments and the laws
that deal with child soldiers. The child soldiesvg a message to the world and we must
listen, “[s]o that other children don't have to pass througis tholencé a young girl who
escaped the LRA in Ugantfaln response to this message, the internatiomahuanity has
established international norms, tribunals and I®@ to stop the use of child soldiers in

conflict.

2.2 Normative Framework

There are several laws that have being enacterder ¢to deal with this issue of child
soldiers. These include the Rome statute, the @iricharter and The Convention on the
rights of the child. This chapter looks at eachh& normative frameworks herein above and

discusses its strengths and weakness.

2.2.1 African Charter

The African Charter on the Rights and Welfare ef @hild (1990) is the only regional
charter addressing child soldiers. It came intongpebn November 1999 and it sets the
minimum age at 18 years. The definition of a chddimited in relevance to the socio-
cultural, traditional and environmental constructiof childhood in Africa. Childhood is a
social and historical construction that needs t@tmtected. In the African societies, children
are regarded as a source of wealth and securithédiuture**

There is the UNICEF Cape Town Principle on Childd&ws of 1997. It sets 18 years
as the minimum age of recruitment. This law isiwifited practical effect. It is has normative
standards with no binding legal obligations. Attésnipave been made to update them to take

into consideration the lessons learned, advancagemational Community’s Law and legal

19 pham, P, Vinck, P and Stover, E, (2008), “ Thed®Resistance Army and Forced Conscription in Nen
Uganda,” inHuman Rights Quarterjywolume 30, Number 2, May, pp:406.

Y Francis, J. D, (2007), “Paper Protection’ Meclsans: Child Soldiers and the International Protecid
Children in Africa’s Conflict Zones,” imThe Journal of Modern African Studjégolume 45, Number 2, June,
pp: 227.



standards relating to child protection, and howntabilize broader political and geographical
endorsement of the principfés

Most states in conflict or war-torn states haveratified most of these laws and those
that have ratified some of the international tesgtithey have not been able to incorporate
them into domestic law. Some of the war-ravagednttas are reluctant to ratify them
because of the strategic military and/ politicaindfes of recruiting children in armed
conflicts. In the UN backed war crimes tribunal @gpkcourt of Sierra Leone conscription
constituted war crimes. International focus hasttethternational advocacy groups such as
the London-based Coalition to Stop the Use of C&ittliers.

2.2.1.1 Weaknesses of the African Charter

Ironically, Africa is the only continent with a reg-specific child rights instrument,
the African Charter on the Rights and Welfare & @hild, but arguably has the worst record
for protecting children’s rights during conflict.

Pursuing child protection architecture at the Ald geeat advantages. Under Chapter
VIl of the UN Charter, the AU should complement tkforts of the UNSC in the
maintenance of peace and security, and in particuidealing with the issue of child soldiers.
Unfortunately, despite encouragement from the Ui, AU has engaged only in an ad hoc
manner with the issue.

Despite its good intentions, the Charter has shoriegs. The Charter doesn’t protect
children from life imprisonment without the poséilyi of release. Further under the African
charter there is no provision for alternative meesuto criminal proceedings such as
diversion or community rehabilitation. The Charso does not mention explicitly the right
to remain silent, the right to be protected fronraactive legislation, the right to challenge
detention or the right to be compensated for migages of justice.

Under Article 20**dealing with issues of parental responsibility,yismn is made for
‘domestic discipline’ to be ‘administered with hunitg and in a manner consistent with the
inherent dignity of the child.” This appears toJeathe door open for the physical and

humiliating punishment of children

12 pid.

13 African Charter on the Rights and Welfare of thel€



Further Article 31* creates responsibilities for the child which are important
element of their participation in society. One bé tduties spelt out in the Charter is for
children to respect their parents, superiors adérslat all times. This Article needs to be
reconciled with the child’s right to freedom of egpsion, association and thought which may
at times be in conflict with Article 31. There is provision for parents or guardians to be
able to access social security or social insurémoeaintain a child’s standard of living.

In addition, the Charter is only binding on Stathat have ratified it. This is a
weakness on itself as the states that have nbedasire not bound by the rules of the charter.

Also the charter provides that any custom, tradjtmultural, or religious practice that
is inconsistent with the rights and obligations teamed in the present Charter shall to the
extent of such inconsistency be null and VBi@his provision leaves it open for State Parties
to use cultural or religious inconsistencies witle tAfrican Charter as a pretext for non-
compliance with the Charter. Regardless of theset@mings, the Charter compliments the
CRC and international humanitarian law concernirgldc soldiers, in particular those
involved in internal conflicts.

Lastly, as the AU is nearer to where atrocitiesa@mamitted, it can use its legitimacy
and credibility as assets, representing consensughe continent’s wish to deal with the
problem of child soldiers, which has become a gfofdrican phenomenon. However the AU
relies on the global mechanism, which has beendnasebeing flawed. The AU as a body
should be able to pursue its policy on children anded conflict, react to events, and have
the flexibility needed to deal with situations afreed conflict involving the recruitment of

children as they unfold but it has failed.

2.2.1.2 Strengths of the African Charter

While built on the same principles as the UN Corieenon the Rights of the Child,
the African Charter highlights issues of specigbdmance in the African context. Article 92
encourages states parties to respect and ensupectre®r the rules of international
humanitarian law applicable in armed conflicts th#fect the child, as well as to take all
necessary measures to ensure that no child shallaalirect part in hostilities. Further, it

requires states parties, in accordance with thaigations under international humanitarian

% Ibid
5 |bid,. at art. 22 (3).

'® |bid
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law, to protect the civilian population in armecdhfiicts and ensure the protection and care of
children who are affected by armed conflicts. Sudas also apply to children in situations of
internal armed conflicts, tension and strife.

Although the Charter is only a regional instrumenis far more reaching than the
CRC. Unlike the CRC, the Charter recognizes thdtilal is anyone below eighteen, including
those involved in armed conflict. Also, unlike Addnal Protocol Il, the Charter applies to
internal skirmishes, tension, and strife and tleeefecognizes that the rights and welfare of a
child are of more value than the type of conflieyt are involved in.

Moreover, the Charter uses stronger language (sacesneasures) than the CRC
(feasible measures) in ensuring State Parties’eption of children involved in armed
conflict. The Charter’'s implementation mechanisrhjch is very similar to that of the CRC
in that it has a similar reporting system, acceptenplaints from non-party States,
individuals, organizations, and non-governmentghaizations.

Further Article 27" deals with Sexual exploitation and sets out thatesparties to the
present Charter shall undertake to protect thaldhim all forms of sexual exploitation and
sexual abuse and these are more prone to affechiideen during war.

Also the issue of decentralization is strengthlaAfrican charter. Decentralising the
operational aspects of protecting children duringed conflicts to the AU makes sense, and
will ease the burden on the UN. It will also plagreater responsibility on African states to
deal with the issue of child soldiers. Furtheradeem itself from its non-committal stance on
issues related to the rights of children, the Ald tmdevelop a coherent strategy and offer
robust leadership to pressure deviant states anddagroups to comply with international
law.

In conclusion, the AU could, for instance, requs&tes in which violations of
children’s rights have been reported by the contaemonitoring mechanism to criminalise
such violations in domestic law and prosecute th@amnational jurisdictions. It could also
build on its existing protection mechanisms wheagning packages on children and armed
conflict for civilian and uniformed personnel coulé developed. A designated AU Special
Representative on Children and Armed Conflict cdaddconsidered. Thus, instead of putting
the global mechanism at the centre of dealing #Witghproblem of African child soldiers, the
AU should instead take the lead in dealing witls fersistent phenomenon. If it fails to do so

it risks losing its credibility as the guarantorAffican peace and security.

7 Ibid

11



2.2.2 Rome Statute

The Rome Statute creates the International Crim@eurt (ICC) and gives it
jurisdiction to investigate and try individuals ased of serious war crimes, crimes against
humanity, and genocide. As children are increaginige victims of atrocities — whether
targeted directly, harmed as a consequence ofntiaktacks against their parents, or coerced
to act as combatants in hostilities — this Coudvjates an important new mechanism for
implementing existing child protection standardsug, participation in the ICC is a concrete
step in the fulfilment of many obligations incorpted into the Convention on the Rights of
the Child (CRC) and its Protocols.

In addition to providing a means for states tooecd these obligations collectively,
membership in the Court will encourage States &atb draft new domestic legislation with

complementary child protection provisiols.

2.2.2.1 Strength of the Rome Statute

Children’s rights incorporated into the Rome Smtinclude laws punishing crimes
committed against children, recognition that sejgapaocedures are necessary to establish the
criminal responsibility of children, special measurprotecting children as victims and
witnesses during judicial proceedings, and requams that judicial staff have expertise on
children’s issues.

The Rome Statute protects children in three wakdren as perpetrators, children
as victims and witnesseBhe Rome Statute criminalizes the conscriptionisenent or use in
active hostilities of child soldiers under the agdifteen years, both in international and non-
international armed conflicts.

The Rome Statute criminalizes rape, sexual slavenyorced prostitution, forced
pregnancy, enforced sterilization and other formsexual violence as both war crimes and
crimes against humanify.

The Rome Statute provides that individuals untderdge of 18 at the time of their

alleged crime cannot be tried by the IECThe children who are perpetrators are herein

18 Weller, M,(2002), “Undoing The Global ConstitutiodN Security Council Action On The International
Criminal Court,” inInternational Affairs Volume 78, Number 4, October, pp: 695

¥ The Rome statute,Article 7(1g)

20 bid,Article 26
21 bid,Article 56
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protected and the main concern is the best inedghe child. Further the arrest, detention,
or imprisonment of a child shall be used only asemsure of last resdft.

The Rome Statute includes procedures protectimg rights of children in their
interactions with the Court that is protectictgldren as victims and witnesses including:

The Rome statute requires the Prosecutor to batisen® the interests of children during
investigations and prosecutions, including makipgcgl arrangements for child witnesses to
testify in private®®

Two, it establishes victims and Witnesses Unit WMo provide counselling,
protection and other forms of support for childtivits 2*

Three, Establishing a Victim's Representation Regarations Unit to provide victims
counsel with facilities and experts, and to essdblprinciples regarding reparations to
victims ®

Four, ensuring that judges, legal advisors in Rinesecutor’'s Office and court staff
will have expertise in issues pertaining to viokemagainst children.

Moreover, the Rome Statute creates a Victim’s fliFusid for the benefit of victims of
crimes within the jurisdiction of the Court and ithfamilies?® To avoid re-traumatizing child
survivors, the ICC will carefully protect childremho testify in court. It is the explicit
responsibility of all branches of the Court to aesthe safety, psychological health, and
confidentiality of child witnesses. The Court willake special arrangements before, during,

and after the trial to ensure the safety of chitdwad their families.

2.2.2.2 Weaknesses of the Rome Statute

The Rome Statute endeavors to lay the foundationarf institution that will lift the
blanket of impunity that now covers atrocities astheverywhere. With all its weaknesses, the
Statute consistently underscores the point thatobrilee Court’'s primary purposes will be to

protect victims of the most horrendous crimes. Btatute should not be dismissed as a

22 |bid,Article 43
% |bid, Article 43(8)
4 |bid, Article 43(6)
% |bid, Article 79

% |bid, Article36(8b)
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flawed and unworkable document; rather, it showddsbpported by states and its strengths
should be promoted.

When 120 nations voted for an International Crirhi@aurt on 17 July 1998, they
voted for a Statute that, if implemented in gooihfawill be an effective mechanism for
holding accountable those individuals who commi¢ tlvorst breaches of international

humanitarian law and other specified crimes.

2.2.3 The Convention on the Rights of the Child (CRC)

The 1989 Convention on the Rights of the Child ($R@ovides children with
protection during times of war and peace. The CRCalme the most ratified human rights
treaty in history with 191 of the 193 participatingtions ratifying it at record-breaking rates.
The CRC addresses the use of child soldiers byigiray that “State Parties undertake to
respect and to ensure respect for rules of intemathumanitarian law applicable to them in
armed conflicts which are relevant to the childlieT*law applicable to them” must include
not only treaties to which States are parties Isd eelevant rules of customary international
law. Although these rules of customary internatidag are unclear, both international and
domestic laws prohibit certain acts.

Despite the widespread global acceptance of the, GB¢&ral imperfections render it
incapable of protecting children in armed conflict.

Article 38" has been subject to considerable criticism. First, the only provision in
the Convention that deviates from the general mgg of eighteen. Specifically, while Article
1 of the Convention defines a child as everyoneeurttie age of eighteen, Article 38
redefines a child as everyone under the age dfefiftfor purposes of recruitment and
participation in armed conflict.

Second, with respect to the prohibition againstuigment and participation, Article
38 is mostly confined to repeating Article 77 of Atidhal Protocol | of the Geneva
Conventions. In so doing, it not only brought nothinew, but could also detract attention
from the stronger standard contained in AdditioRedtocol Il of the Geneva Conventions,
which provides a more absolute prohibition for tise of child soldiers in non-international

armed conflicts.

2" The 1989 Convention on the Rights of the Child

%8 |bid
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Furthermore, the CRC has a large number of resensmtReservations like these
weaken the requirements of the CRC. Internationaindn rights law, especially that
concerning the world’s children, becomes meanirsgieStates bound by it are permitted to
pick and chose those provisions they will abidebgl those they will not.

In addition, the CRC has no enforcement mechanistnerefore making its
enforceability dependent upon the domestic laweaah nation. However, the CRC has an
implementation mechanism that uses a periodic tegosystem by the State Parties to the
Committee on the rights of the Child, which morstamplementation of the provisions
recognized in the CRC. The Committee can make stigge and other forms of constructive
criticism to the State Party but it cannot punigindgsompliance or force compliance even
though compliance is requested by the Committee.

2.3 Institutional Frameworks
Enforcement of the laws is a major issue and keéy to the fight against chid
soldering. The international criminal court is ajonanstitutional framework that is governed

y the Rome statute and its ore to the discussiachdd soldiers.

2.3.1 Thelnternational Criminal Court (1CC)

The 1998 Rome Statute of the International Crimi@alurt (ICC) includes child
soldiering as a war crime. The Statute prohibitsional forces or other groups from
conscripting or enlisting children under the agelbfwhether or not directly taking part in
conflict. The crime of conscripting children undEs is considered a war crime in either
international or non-international conflicts. Theoutt, established in 2002, began
investigating crimes within its jurisdiction in 2B0The investigations include the Democratic
Republic of Congo, Central African Republic, Ugamalad Darfur. The first case to be
brought before the Court involves the Democratipu®dic of Congo and the use of children
as soldiers.

The ICC has several achievements in terms of pgintethe victims and the defendants:

The International Criminal Court has being actimepromoting victim participation.
In response to the sensitive nature of cases withijurisdiction, the Court has established
safeguards to protect the rights of both defendantsvictims. The safeguards include voice
and face distortion for witnesses who testify &ltrThese safeguards are for the benefit of
the witness only. For example witnesses in the hgharial testified in separate rooms with

face and voice distortion and were assisted byMilséms and Witness Unit of the Court.
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However, the prosecution must disclose the idemtitthe witnesses it wishes to call at the
trial in order to allow the defense to prepare deqaate defense. Nevertheless, in limited
situations the prosecution is permitted to waitgenbefore disclosing information to the
defense usually to protect the safety of the wgndé<ormer child soldiers are especially
vulnerable to intimidation, threats and possiblalration; therefore, the ICC safeguards are
essential to encourage them to teélify

Two, trust fund for victims. In September 2002, th&€ established the Trust Fund
for Victims (TFV) to further assist victims and fdi@s in rebuilding their lives and
communities. The TFV’s mission is to support progsawhich address the harm resulting
from crimes under the jurisdiction of the ICC byiaing victims to return to a dignified and
contributory life within their communities. The naate of the TFV is set out in Articles 47
and 79(2) of the Rome Statute and in Rule 98(5}thef Court’s rules of evidence and
procedure. The Court, pursuant to Article 79(2),ynmader money and other property
collected through fines or forfeiture to be tramsdd to the TFV. Under Article 79, Rule 98(5)
allows the resources of the TFV to be used forbieefitof the victims. Article 47 includes
psychological or physical rehabilitation and matesupport as a benéfit

Additionally, the TFV provides grants for approveuatojects provided field
assessments are carried out to ensure a projectiginddresses the harm caused by conflict
and targets the most vulnerable victims of crimathiw the jurisdiction of the Court. For
example, projects are underway in the DRC and ManthUganda to assist with the
psychological support and material support for kkdcsoldiers and abducted children. The
funds for these projects are collected through mtaly contributions by agreements;
however, non-governmental donations are acceptddngpas the donations benefit victims
and are non-discriminatory.

Finally, major achievements of the internationaimoaunity include the current
prosecutions of Thomas Lubanga by the ICC and rofiéo Liberian President Charles Taylor
by the Special Court for Sierra Leone.

2 The African Non-Governmental Organization Coalitifor International Criminal Court, (2008), London,
Routledge pp:18

% |bid, Pp.20
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2.4 Conclusion

The international community must continue to puritsbse responsible for recruiting,
enlisting and forcibly abducting children to paigete in hostilities. Further, governments
must be pressured to end the practice of rewardugpected criminals with government
positions. Governments that fail to comply with ewgdthe use of child soldiers must face

serious consequences from the international conmtmuni

Finally, the international community must providdegquate rehabilitation to child
soldiers so that they may be successfully reintedranto their families and communities.
Reintegration programs for ex-child soldiers cartmotimited to vocational training; instead,
these programs must include psychological and ematicounseling. In order to prevent re-
recruitment children must be given the tools tocsed not only financially but also

emotionally in order to end the cycle of violence.
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CHAPTER THREE:
CHILD SOLDIERSIN DEMOCRATIC REPUBLIC OF CONGO (DRC)
3.0 Introduction
This chapter will discuss the child soldiers in amatic Republic of Congo. It
commences with a brief history of the Democratipi#ic of Congo. The Chapter discusses
the cause of war, reasons for recruitment of céridand the effects of children involvement
as child soldiers with a focus of Democratic Repubf Congo which is the case study.

3.1 Case Study: Democratic Republic of Congo (DRC)
Historical Background

Zaire was a creation of King Leopold Il of Belgiuithis was done during the Berlin
Conference of 1884-1885 which later led to the abila for Africa. The first democratic
local elections were held in 1957 and the Abakdypkd by Joseph Kasavubu won. In the
years 1958/59 there were riots in Elizabethville{umbashi) and Leopoldville (Kinshasa)
which forced the Belgian authorities to make cosimes and begin political modernization.
In February 1960, there was a meeting at Brussklshmagreed that Congo should become
independent on 30 June that the same year. A new constitution wasftedt which
established six provincial governments each withilar powers to those assigned to the
central government. The Congo crisis took four years. On 30th May,rifatLumumba
became Congo’s prime minister because his CongomdtMovement won most seats while
Joseph Kasavubu became the president of Congohbad of state. However, the new
government did not manage to keep the country adamma long period since on 5th July the
Force Publique, Congo army, mutinied over pay aatking conditions?

Joseph Desire Mobutu, a former journalist, wasrdarimant for the Belgian secret
police. Mobutu was a dictator who was backed by rhiktary forces of US, France and
Belgium3® In 1965, Mobutu declared himself as presidentrafiatting down several
rebellions. From 1967 to 1986, Kabila held out a against Mobutu in a tiny mountainous
region in the eastern Congo.

In 1997, Laurent Kabila arrived in Kinshasa at blead of a foreign army. He drove

Mobutu into exile. In January 16, 2001, Kabila wassassinated by either one of his

31 Nzongola-Ntalaja, G., (1998), “From Zaire to TMRC,” in Current African Issues, Number 20, pp:6-8
32 Rooke, P, (1967), the Wind of Change in AfriGéasgow, Blackie & Son Limited. Pp134

% |bid, Pp125
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bodyguards or one of his disaffected young soldidis son Joseph Kabila succeeded him as
president at the age of 29 years becoming the yesingesident in the world. His coming
into power paved way for the implementation of thusaka peace accord and there was the
sending of peacekeeping troops into Congo for ftingt tbeing one hundred and ten
Uruguayans troops. In mid-2001, he accepted theakaisaccords and agreed to a peace
convention that would bring all sides togethernslestimated that four million people have
died since 1998 due to direct and indirect effe€thie ongoing conflict*

3.2 Causes of conflict

The following are the causes of the conflict in themocratic Republic of Congo
(DRC):-
1. Resources

One of the major causes of conflict in Democratep&blic of Congo (DRC) is the
fight over minerals especially in the mineral-rightanga province. This is the reason why
Moise Tshombe had this secession in this provirceas to enjoy the minerals and the

economic benefits that came alofig.

2. Non-preparation for independence

There was a false political expectation of what migllow after independence. The
Belgians were still in control of the Congo armyhefe was no change or promotion for
Congolese in public officers including the army.efé were inadequate preparations by
Belgians when they left Congo and gave them thenlependence on June 1960
independence. There are different reasons whyighiegarded as a cause of war in Congo.
Firstly, there were 150 different tribes thus unityCongo difficult. There were also violent
and chaotic elections, which were won by the CoegmNational Movement (MNC). Despite
the fact that the Belgians gave Congo their inddpeae, they still held most of the powerful
positions in the country and this led to a mutimy July 1960 by Congolese army due to
officer posts that were still held by Belgians. fidfere it seems that the Belgians were not
ready to leave Congo. Richest province in mineféianga, was still held by the Belgians

and declared it independent under Moise Tshdfbe

3 Edgerton, R, (2002), Africa’s Armies from Honorltdancy, Colorado, Westview Press. Pp 243
% Le Pape, M, (2004), "Democratic Republic of Congimtims of No importance”, in Weissman, F, (edn),

the Shadow of ‘Just Wars’, London, C. Hurst & Cal§fshers) Ltd. Pp 67
% Op cit, Nzongola-Ntalaja, G., (1998), pp. 78
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3. Tribalism/ethnicity

Tribal rivalries were aggravated by unemploymeniciwicaused disorders to break
out again almost immediately and calm was not redtantil 1965, when General Joseph
Mobutu of the Congolese army (USA and Belgianskiced all resistance and took over the
government himseif.
4. Rwanda genocide and its after math

The Tutsi genocide in Rwanda and its immediate @pusnces has been a factor that
has accelerated the Congo war. The Hutu leaders ingolved in ethnic cleansing which
mobilized the Hutu population in mass murder. Tinésixsformed the DRC as an arena of
conflict and war® The main players in Congo are seen by many aslgrearlords, with
ready-made armies at their disposal and a dearesitén enriching themselves. Continued
war could be their best way of doing this. This a0 benefited the neighboring countriés.

3.3 Reasonsfor recruitment

Traditionally, children were protected by culturptesumptions that they were
noncombatants. Wars today do not occur on welkheefibattlefields but in cities and towns,
making the abduction of children from schools, Isusehurches, and villages easier for
recruiters. Moreover, because of the post-Cold Svaplus, there are as many as 500 million
small arms around the globe. Consequently, thee@sad reliance on small arms and light
weapons has made using children as soldiers pahctioce these weapons are easily
obtainable, relatively cheap, and easy to use eartsport. Unlike earlier weapons, which
required precision aiming and physical strengtleséhweapons are ultra-light automatic
weapons that can be carried and fired by childeeypoaing as ten. With the firepower of such
weapons, children can become deadly combatantsortunitely, trade in these arms is
largely unregulated and embargoes are rarely resgheto make matters worse, government
control over the trade in small arms and light weep has decreased because private
companies produce most of the small arms and Wglapons. A recent survey showed that
600 manufacturing firms in approximately ninetyeficountries produce small arms, light

weapons, or other types of ammunition and garts.

37 Lowe, N, (1997), Mastering Modern World Histobpgndon, MacMillian Press. pp 243
3 Op Cit,Nzongola-Ntalaja, G., (1998), pp. 79

% Ibid, pp. 78

0 Colleen C. Maher, The Protection of Children inm&d Conflict: A Human Rights Analysis of the Prdiec
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The protracted length of conflicts combined witle throliferation of small arms and
light weapons has made the use of children as &uoldiers pragmatic. The longer the
conflict is, the more likely that children will beecruited. The persistence of protracted
conflicts makes finding volunteers difficult; théwee, prompting rebels and government
forces to recruit the nation’s youth to allevialte tshortage of manpower. Moreover, when
conflicts are protracted, the root causes of theflicd such as poverty or repression are
exacerbated, thus motivating the civilian populatio join armed group’.

Once recruited, children are used as spies, pperdscooks. Although boys are more
likely to be recruited than girls, opposition fosceecruit girls, whom they often rape and
force to become wives of combatants. The childnenused as human mine detectors and
frontline troops by opposition forces because theyeasy to manipulate and are considered
expendable. These children are turned into fielgletdrs through brutal indoctrination and
inducement through the use of hard drugs and alcdhe children are sent out to commit
atrocities against civilians, including their owamfilies. Children like this end up depending
on their captors and even identifying with theiusa, since they have nowhere else to go.

Both armed opposition groups and national armecefuse actual physical force and
threats to recruit under-age children. Severallrghmups and national armed forces around
the world practice forced recruitment of under-agmldren by abducting children from
schoolyards, buses, market places, streets, clgjrare refugee camps. The dominant
explanatory account is that those child soldierso vdemmit extraordinary international
crimes are forced by commanders and, hence, operader extreme duress; they are
incapacitated by compelled ingestion of narcotind alcohol; they are brainwashed and
socialized by the endemic violence that envelogsnthand they are plagued with fears of
brutal punishmerft?

While children may be forcibly recruited by bothvgonment armies and opposition
groups, they are sometimes the first to voluntgalg these groups. Their motivation lies in
the social, economic, and political issues definihgir lives. Experts have estimated that
voluntarily participation exceeds forced recruitmérhe term “voluntary” in reference to the
use of child soldiers is questionable, given thé&dirconditions that motivate children to join

armed forces.

Afforded to Children in Warfare, B.C. Third Worldd. 297, 301 (1989).
“L Ibid, Pp. 303

2 Ann Davison, Child Soldiers: No Longer a Minoruss 12 Willamette J. Int'| L. Disp. Resol. 124, 1#D04)
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Children volunteer for the armed forces becausevbét they have experienced
personally: poverty, death, loss, displacementgioels motivations, need for revenge, and
collapse of social structure. In response to thesgeriences, children find themselves
volunteering with armed groups. In addition, chelals surroundings influence their decision
to volunteer in armed conflict. A child’s social veronment influences the way they see
things. Families, peer groups, and religious oreptbommunity-based groups may exert
pressure that leads or encourages children toajomed hostilities. A child’s surrounding has
an impact on a child’s decision to participate wostilities. For example, if a community’s
perception of war is based on ethnic cleansingetigious fanaticism, this perception is
passed on to the child, who in turn feels motivadad justified to participate in effecting a
change in ethnicity by volunteering their servieesarmed conflict. Also, peer pressure,
hopelessness, family loss, desires for revenge,ta@doss of a support structure makes
joining an armed group seem like a better alteveatiLastly, conflicts leave children
orphaned, displaced, or responsible as heads askhold when one or both parents are killed
or are away fightin®'.

Schools, which would otherwise occupy their times elosed or destroyed, and the
fields they would otherwise cultivate are off-lisiibecause of mines. Children who find
themselves in this vulnerable situation face tls& of being recruited or being receptive to
ideological propaganda which encourages them togoned group$’

There is a connection between displacement andite@nt. Children separated from
their families during displacement are at risk et@ming child soldiers. This is especially
children with little or no education, poor sectars society or from disrupted family
backgrounds. Children from well off children areatsabroad or to other parts of the country
with no war. In Sierra Leone for example, the youtare regarded as a political label
denoting political contestation and social positrather than biological age. The youth in
particular region were experiencing socio-economarginalization and powerlessness and

thus they were used as an electioneering asspofiticians:>

3 Ibid, pg. 256

4 | bid
45 Christensen and Utas, 2008:516-518
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Another reason why the child soldiers join the fejveups is due to the fact that most
of the times, their families have been killed ahd militia becomes the new family. Children
volunteer due to lack of any alternative. When ¢hekildren are captured by government
forces and taken back into the communities, théespcejects them seeing them as killers
and murderers and thus they opt rejoining the iailithe only family that they know and
accepts them as they dfe.

Further when the children join the forces, they amtess to rifles which they use for
economic opportunities which include looting antlagie. Thus, war is seen as a path to
personal enrichment and empowerment through the Ayso they use the guns to dramatize
scenes from violent Hollywood movies, for examptembo. Children good fighters because
they are young and want to show off; easy to mdaipueasy to manage when moved further

from their homes; think it's a game so they arelésas?’

Some of the other reasons why children are rectuitee that they are easy to
manipulate; they are obedient; learn easily; theayemo family to return to after killing them,
which is usually their initiation ceremony. It albelieved that these children have excessive
energy which is to the rebels’ advantage, theybatter than adults and the fact that there is a
shortage of adults. Government and rebels redraintbecause they are malleable, cheap to
maintain and easy to dispose. Children born duthegvar live in it and accept that war is the

normal way of life thus they have no hope of livinga country without waf®

3.4 Effects of children involvement as child soldiers

Customary international law is violated whetherdign become soldiers voluntarily
or as a result of forced recruitment. Exposurertoea conflict through direct participation or
via the resulting breakdown of community supportstemns traumatizes childhood
development. Malnutrition, disease, sexual expioite mental abuse, and physical injury are
some of the many hardships faced by child soldiacsording to a UNICEF repdt, in

DRC, all parties to the armed conflict recruit amge children, some as young as 7. The

“6 Brett, RI,(2001), “Recruiting Child Soldiers,” RefugeesvVolume 1, Number 122, pp:19-20.
" Ibid.
*8 |bid.

49 UNICEF, 1994:4-5
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forced recruitment of children increased so dracadlii in late 2002 and early 2003 that
observers described the fighting forces as armieshitddren. In 2002, 42 violent conflicts
occurred in the world and 29 of these were consttisevere crises. In DRC, an estimated
three million people have lost their lives in tlestl three years of conflict. Most of those
affected by conflict remain inside their own coyntidiving in destitute or insecure

circumstances.

Child soldiers are subjected to dangerous risksesof which are beyond the normal
perils of war. They are made to walk across fiedtiead of their abductors and to plant
landmines or clear fields of landmines, and thesfre the first to die if they miss a mine.
Child soldiers are forced to suffer the rigors dfitary life. The younger children collapse
under the heavy loads. Malnutrition, respiratorg &kin infections, and other ailments are
frequent. Child soldiers face the additional ri$klug and alcohol abuse, which is often used

to desensitize them from violence.

Girl soldiers are particularly at risk of sexualp#itation. They are raped, abducted
for sexual exploitation, and forced into marriagesprostitution. Sexual exploitation has a
devastating impact on the physical and emotionaéld@ment of the victim. Unwanted and
unsafe sex is most likely to result in unwantedgpescies and sexually transmitted diseases
like HIV/IAIDS, which affect the immediate and futusexual reproductive health of the girl
and the mortality of the girl child soldier. Gitlsat have been repeatedly raped face the risk
of chronic pelvic inflammatory disease and deatbm& commit suicide because of the
humiliation they suffer, while others flee from theomes leading to ostracism and further

displacement®

Besides the risks of death or physical injury iimbat, child soldiers also suffer
psychosocial consequences of participation. UnaeiGRC, every child is entitled to receive
such “protection and care as is necessary for hiseo well-being,” and State Parties are
obliged to “ensure to the maximum extent possibke survival and development of the

child.”* Child soldiers that have suffered traumatic experes like executions and violent

0 Sexual and Gender-Based Violence Against Childearjlable athttp://www.un.org/special-rep/children-
armedconflict/English/SexualViolence.html

*1 Convention on Rights of Child, Art3(2), 6(2)
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acts experience nightmares and flashbacks. Theyirifear of rejection and in fear of legal
or physical retribution for the acts they committgaring conflict. Sometimes families or
communities reject former child soldiers becauseth& abuses they carried out during
conflicts or because the family or community fe@ent retribution for the acts committed
by the child soldier.

In the Congo war, the Congolese children have logghaned by the conflict and left
to fend for themselves and this makes them to biyeaanipulated into forced labour in the
mines or with rebel groups. The Government of Rwaretruited children to serve in its
armed forces alongside militias it has backed endilil war in the DRC and in Burundi. This
country still struggles with its past ethnic digparHutu refugees from Rwanda provided a
breeding ground for instability in the DRC in tlad 199082

There have been direct violations of internatidmamanitarian law by governments
and rebel forces. Escalation of conflict often gsarthe targeting of hospitals, clinics and
schools, leaving people without vital services. Fammembers become separated from each
other causing their support networks to breakdoweh r@nder children vulnerable. Civilians

are not accidental victims of war but actuallpiesy target?

The Governments of the countries concerned are mosediately responsible for
protecting civilians in conflict within their stateand when such protection fails, it's the
responsibility of the international community ariee tUN Security Council to act. Children
who have perpetrated or fallen victim to extremelance need to receive psychological
treatment. Successful recovery programs allow odnldo resume their normal childhood

while learning to live in an environment of peace.

3.7 Conclusion

It does not seem that the use of child soldiegoiag to end soon especially because
the conflicts in Africa do not look like they ardaut to end. In fact, the conflicts are
spreading to the neighboring countries that havieexperienced the war and therefore a

shifting of the means into the next country.

52 Oxfam International, (2003), “Protecting Civilgin Conflict,” in Beyond The Headlines, pp :22

*bid, pp:13
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There are many factors which lead to the involveneérchildren in armed conflict.
There are permanent, deep-rooted socioeconomiar$aathich contribute to children joining
armed forces and armed groups. And in such contextiictuating security situation will
produce more specific reasons, or “triggers” fog tecruitment of children (whether it is
voluntary or forced). The causes of children’s imement in conflict are therefore complex
and multi-layered. It is nearly impossible to addréhem all effectively.

In a nutshell, governments and the rebel groupd te@ppreciate the importance of

childhood and respect it. Only if this happens] Whié use of children as child soldiers in war
seize to exist!

> Nzongola-Ntalaja, G., (1998), “From Zaire to ThRD,” in Current African Issues, Number 20, pp:6-17
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CHAPTER FOUR:
ENFORCEMENT OF THE LAWSTHAT DEAL WITH CHILD SOLDIERS
4.0 Introduction

This chapter analyzes the laws governing the usehdfiren in armed conflict.
Despite the prohibition of the use of child soldieén armed conflict in international law,
States and non-State actors continue to activelguite abduct, and directly use children,
some as young as eight, in hostilities.

Over the past two decades, the international aiglcks movement has prompted the
development of international law, policies, andgseams concerning the use of child soldiers.
Yet in spite of the stronger laws and advocacy lizate resulted in United Nation’s Security
Council resolutions, international agreements, ddmelegislation, and establishment of
country-specific ad hoc tribunals, both nationahigs and rebel groups continue to recruit
and use children in armed conflict. This chaptealygses four legal frameworks and its issues
on child soldiers that is International Humanitarihaw, International Criminal Court,
Disarmament, Demobilisation and Reintegration, @oton on the rights of the child and
the African Charter.

4.1 International Humanitarian Law (IHL)

International humanitarian law is the body of lavatt establishes rules that seek to
limit the effects of armed conflict by protectingmcombatants and by restricting the means
and methods of warfare. International humanitaléam is codified in the four 1949 Geneva
Conventions and the two 1977 Additional Protocdlse scope of international humanitarian
law relative to the use of children in armed canfis rather limited, especially in conflicts of
a non-international nature.

The 1949 Geneva Conventions anticipate two typeoofiicts: “all cases of declared
war or of any armed conflict which may arise betwé&go or more of the High Contracting
Parties, even if the state of war is not recognizgwne of them,” and “the case of armed
conflict not of an international character occugrim the territory of one of the High
Contracting Parties.” In short, the 1949 Genevaveations anticipate both international and
non-international conflicts. Common Article 3 oktkeeneva Conventions applies to internal
armed conflicts and sets out basic protections lwhpply to “persons taking no active part in
the conflict.®™ Further, Common Article 3 affords protections &gmns taking no active part

L. Wells, Crimes Against Child Soldiers in Armedilict Situations: Application and Limits of Inteational
Humanitarian Law, 12 Tul. J. Int'l & Comp. L. 28292 (2004).
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in conflicts, persons who take a direct part intiities fall outside the ambit of this

protection, thus losing all protection guaranteediar Common Article 3 of the Geneva
Conventions. Therefore, since Common Article 3 dussexplicitly address the issue of child
combatants, children who directly participate imead conflicts are not protected by the
Geneva Conventions, thus falling between the gajreernational humanitarian lai

However, where there are gaps or contradictiomste@rnational humanitarian law, the
long-standing Martens Clause recalls and confirhes rhost basic standard: “In cases not
covered by specific international agreements, iand and combatants remain under the
protection and authority of the principles of imational law derived from established
custom, from the principles of humanity and frone tiictates of public conscience.” This
position is supported by the International Law Cassion and is restated, verbatim, in
Article 1(2) of Additional Protocol I. The Marter@lause is important because through its
reference to customary law, it stresses the impoga&f customary norms in the regulation of
armed conflict’

Another problem with the application of Common Alei 3 relates to the refusal of
States to admit its applicability. The lack of aai definition of armed conflict in Common
Article 3 “gave rise to a great number of interpteins and its applicability was often
denied.” However, due to the obligations contaimedCommon Article 3 are considered
customary international law, “rebels and governmedainst which they fight are always
bound by the duties and obligations of Common AetR,” regardless of whether they deny
its applicability. Nevertheless, the four Genevaa@mtions, despite their good intentions, fail
to adequately protect child soldiers, especiallysénin internal armed conflict. The 1977
Additional Protocols to the Geneva Conventions wee first international instruments to
regulate the role of children in armed conflict. ditcbnal Protocol I, which applies to
conflicts of an international nature, obligatestiear to the conflict to “take all feasible
measures in order that children who have not aththe age of fifteen years do not take a
direct part in hostilities and, in particular, thelgall refrain from recruiting them into their

armed forces.” Also, “in recruiting among thosegoers who have attained the age of fifteen

% Plattner, D, (1992), “Assistance to the Civillapulation: the development and present statetefrational
Humanitarian Law” in International Review of thedR@ross, Volume 288, May-June, pp:259

*" Dieter, F,(1991), “Implementing International Humitarian Law: Problems and Priorities” in Intermatl
Review of the Red Cross, Volume 281, March -Agi;140-153.

%8 Plattner, D, (1992),0p cit., pp:259
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years but who have not attained the age of eighyeans the parties to the conflict shall
endeavor to give priority to those who are oldét.”

Additional Protocol Il extends its protections taldren involved in non-international
armed conflicts by providing that “children who leaxot attained the age of fifteen years
shall neither be recruited in the armed forcesrougs nor allowed to take part in hostilities.”
This total prohibition is stronger than that in @l I, since it prohibits voluntary enlistment
and indirect participation. That is to say thatt anly can a child not be recruited or enlists
himself, but furthermore, he will not be allowed take part in hostilities. Moreover,
Additional Protocol 1l extends special protectideschildren in conflict by providing that
children who have not attained the age of fifteehp end up participating in hostilities
despite the provisions of sub-paragraph c, shaiticoe to enjoy the special protections
afforded them by Article 4°

Unfortunately for the child soldier, Protocol | ainddo not establish minimum
humanitarian standards of treatment that oughtppdyato those children that participate in
armed conflict, but instead focuses on the unmalisan on their participation in war.
Although the Protocols prohibit the recruitment goadticipation of children less than fifteen
years- old in armed conflict, those who do dec@eadrticipate are recognized as combatants
and lose the protections afforded civilians unaéernational humanitarian law. However, as
mentioned above, these children continue to erjeyspecial protections provided by Article
4(d) if they participate in hostilities. Neverthede States will only be bound by Additional
Protocol Il if they have ratified the treaty or leamade a valid unilateral declaration of intent
to respect the rules of international humanitateam. Other armed groups, however, will be
bound by the rules of customary international lahating to the conduct of hostilities and
treatment of vulnerable groups, such as childten.

In summary, international humanitarian law, as tands today, is incapable of
addressing the problem of child soldiers in armedflects, especially conflicts of a non-
international nature. There are no internationailfleds today in which children are fighting

to which Additional Protocol | would appl$*Most of the conflicts children are involved in

' Meurant, J, (1981),“Action by the Internatior@bmmittee of the Red Cross in the event of breacdties

International Humanitarian Law,” in Internationa¢\Rew of the Red Cross, March-April, pp:1.
% protocol | and I, 145, art. 77(2) and art. 4(@),(respectively; Convention on the Rights of theldC
1 L. Wells., op cit.,p. 287.
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today are internal in nature and because of thie thigeshold issues in Additional Protocol II,
children participating in internal conflicts canrmnefit from it. Also, Additional Protocol Il
is rarely ratified by the State in conflict, and f@mon Article 3 of the four Geneva
Conventions places no restrictions on the recruitnoe participation of children in armed
conflict. International humanitarian law’s limitescope prevents it from protecting the
world’s most vulnerable children, child soldiershile human rights instruments adopted to
make up for these limitations lack enforcement rme@ms, therefore rendering the much-

needed protection for child soldiers inadequate.

4.2 International Criminal Court (ICC)

Besides international humanitarian law, human sdhtv, and labor law, regulating
the use of child soldiers in armed conflict; intgranal criminal law plays a vital role in
punishing those that violate these rfifedhe Rome Statute of the International Criminal
Court (ICC) is one of the instruments created fyititernational community that pertains to a
child soldier's legal status and addresses crimaw$ that are not limited by territorial
boundaries. The Rome Statute gives the court thiedjation to prosecute anyone who
conscripts or enlists children below fifteen yeafsge or uses them to participate actively in
both international armed conflicts and internalthitigs.

The “commanding authority doctrine,” codified iretiRome Statute, gives the ICC’s
jurisdiction to reach those who order children ¢anenit crimes. The question as to whether
child soldiers committing crimes are victims ornamals is one issue with which the
international community has had to struggle. Tliisan uneasy question because of the
uncertainty of where international law, humanitarlaw, and human rights law stands in
relation to this matter. This uncertainty and laafkclarity is based on the premise that
children cannot form the requisite mens rea to cdanenmes of genocide, war crimes, or
crimes against humanity.

Adding to this is the fact that the internationahununity prefers rehabilitation as a

way of handling child soldiers as opposed to takimmnitive approac{. The United Nations

Internal Armed Conflict, 28 Colum. Hum. Rts. L. Re629, 637 (1997).
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Secretary General's proposal to create a speciadetjile chamber” in the Sierra Leone
Special Court, which would prosecute those betwidtzen and eighteen years of age that
had committed war crimes, was severely criticizgdnbngovernmental organizations and
human rights groups, resulting in its quick withegh® The withdrawal of this proposal
largely shows that the international community vdoudther categorize child soldiers as
victims and not criminals. On the other hand, thebe have suffered atrocities at the hands
of child soldiers often need to see their perpetsaheld accountable in some way or another.
For example, after the Rwanda genocide, publiciopifavored holding children responsible.
Many Rwandans believed that if a child was matureugh to distinguish between a Tutsi
and a Hutu and commit murder, then a child was reanough to be punish&d.

Nevertheless, Article 26 of the ICC Stafliterovides that no one under eighteen years
of age at the time of commission of a war crimaneragainst humanity, or genocide shall be
tried in the tribunal. This presumably means thatghteen-year-old, who is considered a
minor under international law, may volunteer tchfigh combat and knowingly commit a war
crime, and yet not have to suffer criminal liagiliHowever, supposedly, this does not stop
any state from prosecuting those who have committad crimes when they were under
eighteen-years old in their domestic courts.

In the past two decades, there has been ta nurhbaramal initiatives to end impunity
for grave violations against children. The Romet@éa of 1998, which established the
International Criminal Court (ICC) in 2002, recoped “conscripting or enlisting children
under the age of 15 and using them to participetigedy in hostilities” as a war crime. Since
the Statute came into force, crimes committed agathildren during armed conflict have
figured prominently in indictments issued by theCl@h the Democratic Republic of the
Congo, Uganda, and the Central African RepGhlic

In the first case before the Court, Thomas LubabDg#o, a former warlord from
eastern DRC was found guilty on the charges oturgcg and using child soldiers under the
age of 15 in the lturi conflict from 2002 to 200Bhe International Criminal Court’s

% Bruce Zagaris, U.N. Considers Potential of ProsegwMinors for War Crimes in Sierra Leone, 16
No. 11 Int'l. Enforcement L.Rep. 1020 (2000)
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% Mendes, E.P., 2010. Peace and justice at thenlttenal Criminal Court: A court of last resort.\izatd Elgar
Publishing Ltd.: Cheltenham.
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conviction, in March 2012, of Thomas Lubanga wasimportant step towards ending
impunity for such crimes. However, at national levihe Congolese authorities have
consistently failed to effectively investigate amihg to justice those suspected of recruiting
and using children in hostilities. The ICC recogumizin its judgment, that the distinction
between voluntary and forced recruitment is ardficand recognized the broader
interpretation of the definition of child soldieisinclude girls and boys who serve in support
roles®. In this sense, the judgment set important intanal jurisprudence on the crime of
recruiting child soldiers and set a precedent fdure cases and prosecutions in national

courts.

The trial against alleged Congolese warlords GerrKatanga and Mathieu Ngudjolo
Chui commenced on 24 November 2009 and was thesIG€tond trial. Katanga and
Ngudjolo Chui were accused of war crimes and criagggnst humanity allegedly committed
in the village of Bogoro in the Ituri district ohstern DRC from January to March 2003. They
were tried for alleged murder or willful killingnhumane acts, sexual slavery, rape, cruel or
inhuman treatment, using children to participativaty in hostilities, outrages upon personal
dignity, intentional attack against the civilian pubation, pillaging and destruction of
property.”

On 18 December 2012, Ngudjolo Chui—who the prosecnwlleged was the leader
of a Lendu militia group active in the lturi regiah eastern DRC—was found not guilty the
charges brought against him. Judges stated thatrtisecutor had failed to present sufficient
evidence to prove beyond all reasonable doubt Ngaidjolo Chui was responsible for the
commission of the alleged crimes during the at@ckBogoro village. This was on the basis
of insufficient evidence having been presentedneyprosecution that Ngudjolo Chui was the
commander of Lendu combatants during the attackdaredto certain key witnesses being
found not to be credible. The Judges emphasizedever, that their decision did not mean
that no crimes were committed in Bogoro or that ge®ple of the community had not
suffered in the attack. The Chamber ordered the ediate release of Ngudjolo Chui.

However, Katanga found guilty, acquitted of sexarad child soldiers crimés

%9‘Rome Statute of the International Criminal Coutthited Nations, 199ttp://untreaty.un.org
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4.3 Disar mament, Demobilisation and Reintegration (DDR)

The initial framework for the peace process andDBR of combatants in the DRC
was founded in the 1999 Lusaka ceasefire agreethemtsupposedly ended the second
Congolese war. This accord focused on the withdraWebreign regular and irregular armed
groups from the DRC. It stipulated that foreign snwere to return to their countries of
origin and that foreign armed groups, includingnfer Rwandan army elements and the
Hutu-militia, were to be disarmed by the UN miss{dONUC), repatriated, and processed
through respective receiving the existing ‘loyalisimy’, would be incorporated into a new
national army, the FARDC. It was also agreed thiatnew army would immediately undergo
a process of integration (fusion and restructurithg)t would involve: (i) the reduction of
numbers through an offer of voluntary demobilizatiaand (ii) the re-training and re-
equipping of the remaining forces before re-deplegt’’

The Disarmament Demobilisation and ReintegratioDRI) process is an important
process in dealing with child recruited into armiek rebels. However, it has several
shortcomings. Firstly, many peace processes incafnow include some form of DDR
operation, efforts to bring perpetrators of wam@s and human rights violations to justice
tend to lag example Alpha Fall and the ICTJ. The dames because DDR is considered
immediate security priorities thus peacekeepinginis seek to quickly implement thé.

DDR programs benefit ex-combatants while trans#igustice initiatives focus on
victims. These victims seek accountability, ex-camabts seek to minimize or reduce
accountability. DDR and transitional justice effothave common long-term goals which
include: reestablishing the rule of law; rebuilditrgst; preventing renewed violence; and
reconciling communities. In South Africa, amnestgswused to uncover the truth and foster
national reconciliation. In the year 2000, an Ampe&ct was passed in Uganda and by
December 2006, 15,000-21,000 LRA soldiers had stibdhiln communities where violence
had subsided, many people have regarded the amaesty important tool for peace and for
recovering children who had been kidnapped by ¢belg”.

According to human rights activists, failing to pecute those who committed the
worst atrocities ignores the suffering of theirtiwits, hinders long-term reconciliation and

perpetuates a culture of impunity that can contalta future abuses. Under international law,

"2 Harsch, E, (2007), “Linking Disarmament With Jastf in Africa Renewal, Volume 21, Number 3, Octbe
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there can be no amnesty for war crimes or crimesnag humanity. In the Initial Peace

Accord in Sierra Leone (1999), negotiators agreed sweeping general amnesty for all the
factions and combatants. However, citing intermatidaw, the UN specifically disavowed

the amnesty provision. A later peace agreementudiec! a limited amnesty but also

established a Truth and Reconciliation CommissidoR) to gather information about

atrocities and a special court for Sierra Leon@yt@ number of those most responsible

In DRC, the DDR process ought to have been complefiere the 2006 elections but
the process has been slow due to the of lack dfiqgalcommitment and many militia
commanders are determined to maintain their holdpower to protect their economic
interest. Also failure to provide reintegration popt to the fighters who opted for the DDR
programme is another hindrance to the profesmder the Paris commitments which were
passed during the Free Children from War Conferéniseacknowledged that the safety of
children is the state’s responsibility. African rségories are Burundi, Chad, Cote’d’ivoire,
Democratic Republic Congo, Somalia, Sudan and Ugaittdalso stated that no amnesty
should be given and also that child soldiers wheeheommitted crimes should not be
regarded only as perpetrators but primarily asmisof violations against international 1.

In conclusion, the Disarmament Demobilisation amghEgration (DDR) programme
is a good and important initiative to assist thédcan who have been involved in war and
conflict as perpetrators. However, it would be asslif no funds are allocated to it or if the
people in charge of the institutions are the saeuple who were the commanders in the rebel

groups. To these children, it is an extension efgtoup.

4.4 The Convention on the Rights of the Child (CRC)

The 1989 Convention on the Rights of the Child (FR@ovides children with
protection during times of war and peace. The CR€alme the most ratified human rights
treaty in history with 191 of the 193 participatingtions ratifying it at record-breaking rates.
The CRC addresses the use of child soldiers byigirgy that “State Parties undertake to
respect and to ensure respect for rules of intemathumanitarian law applicable to them in

armed conflicts which are relevant to the chftdThe “law applicable to them” must include

" Ibid
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not only treaties to which States are parties IBd eelevant rules of customary international
law. Although these rules of customary internatidag are unclear, both international and
domestic laws prohibit certain acts.

Despite the widespread global acceptance of the, GB¢&ral imperfections render it
incapable of protecting children in armed conflistticle 38 has been subject to considerable
criticism. First, it is the only provision in theo@vention that deviates from the general age
limit of eighteen. Specifically, while Article 1 dhe Convention defines a child as everyone
under the age of eighteen, Article 38 redefinekilel @s everyone under the age of fifteen for
purposes of recruitment and participation in arncedflict. Second, with respect to the
prohibition against recruitment and participatiémicle 38 is mostly confined to repeating
Article 77 of Additional Protocol | of the Genevao@entions. In so doing, it not only
brought nothing new, but could also detract attenfrom the stronger standard contained in
Additional Protocol Il of the Geneva Conventionshieh provides a more absolute
prohibition for the use of child soldiers in nortémational armed conflicS.

Furthermore, the CRC has a large number of resensmtReservations like these
weaken the requirements of the CRC. Internationaindn rights law, especially that
concerning the world’s children, becomes meanirsgieStates bound by it are permitted to
pick and chose those provisions they will abidebg those they will not.

In addition, the CRC has no enforcement mechanistherefore making its
enforceability dependent upon the domestic lawesauh nation. However, the CRC has an
implementation mechanism that uses a periodic tieygosystem by the State Parties to the
Committee on the Rights of the Child, which morstamplementation of the provisions
recognized in the CRC. The Committee can make stigge and other forms of constructive
criticism to the State Party but it cannot punigindgsompliance or force compliance even
though compliance is requested by the Committee.

In light of the growing awareness and concern withie international community of
the plight of children affected by armed confliah initiative was taken to campaign for the
adoption of an Optional Protocol to the CRC thatlldaaise the minimum age of recruitment
and patrticipation in hostilities to eighteen yedrse Optional Protocol to the Convention on
the Rights of the Child on the Involvement of Chald in Armed Conflict, adopted on May

 Ibid
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25, 2000, generally strengthens protection fordeai in armed conflict: it establishes an
international standard for the employment of clefdin armed conflict; it codifies a legal
norm by which States can be held accountablefstaeninimum age requirement that makes
it more

difficult for governments and non-state actorsdbricate the ages of children employed in
armed conflict; it encourages States to implemaigtiag national laws and policies or enact
domestic standards that will reflect the standarsciated in the statute; and it raises public
awareness regarding the use of child soldiers.

However, the Optional Protocol is not flawless amaist of its pitfalls are on account
of its vagueness, which affects its effectiveness.

Article 1 of the CRC, whose wording is repeatedthe preamble of the Optional
Protocol, stipulates: “For the purposes of that ¥@mion, a child means every human being
below the age of eighteen years unless, underaheapplicable to the child, majority is
attained earlier®’As regards the scope of the obligation in Articléwlo weaknesses must be
mentioned.

The first weakness relates to the obligation imdose States: States have a duty to
“take all feasible measures to ensure” that persdis have not attained the age eighteen do
not take part in hostilities. This standard recagsi that, in exceptional circumstances,
withholding or withdrawing soldiers eighteen yeafsage or younger will not be “feasible.”
As interpreted in law of war treaties, includingr®ea Protocol I, the term “feasible” has
been understood to mean that which is practicab@axctically possible taking into account
all circumstances ruling
at the time, including humanitarian and militarynsmlerations. This Article would have
provided children better protection if States haddertaken to “take all necessary
measures®

The second weakness relates to the extent of titegbion provided children against
being involved in hostilities. Specifically, chileln who have not attained the age of eighteen

are protected from taking a “direct part in hosé@b.” This text, as mentioned above, is

#ipid;
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weaker than the corresponding clause in AdditioRabtocol II, which precludes all
participation by stipulating that children shalkme allowed to “take part in hostilitie8*”

Article 3**, seen as a big achievement, raises the minimum fagevoluntary
recruitment from fifteen to sixteen years of age,accordance with the declaration to be
submitted by States upon ratification or accessiothe Optional Protocol. As noted, these
declarations may be strengthened at any time bwvaakened. Therefore, a declaration can
only be withdrawn in favor of a declaration speitify a higher minimum voluntary
recruitment age into the government armed forcelsrant a lower one. Although raising the
age limit from fifteen to sixteen years is a wel@mevelopment, Article 3 weakens the
protection provided by the entire Optional Protocespecially Article ¥, because, in
practice, determining whether child soldiers haweerb voluntarily recruited may be
difficult.®®

4.5 African Charter

In 1990, the Organization of African Unity adoptibe African Charter on the Rights
and Welfare of the Child. The Charter, in no uraerterms, offers protection to children
involved in armed conflict by providing that “Sta@arties to this Charter shall undertake to
respect and ensure respect for the rules of inierred humanitarian law applicable in armed
conflicts which affect the child” State Parties are also instructed to “take atteseary
measures to ensure that no child shall take atdpact in hostilities and shall refrain, in
particular, from recruiting any child® Although the Charter is only a regional instrumeint
is far more reaching than the Convention on théRigf the Child (CRC3°Unlike the CRC,
the Charter recognizes that a child is anyone bed@hteen, including those involved in

armed conflict.

8 |bid.

8 Convention on the Rights of the Child
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Also, unlike Additional Protocol II, the Charterg@es to internal skirmishes, tension,
and strife and therefore recognizes that the rightswelfare of a child are of more value than
the type of conflict they are involved®h Moreover, the Charter uses stronger language
(necessary measures) than the CRC (feasible mesasarensuring State Parties’ protection
of children involved in armed conflict. The Chalteimplementation mechanism, which is
very similar to that of the CRC in that it has en#ar reporting system, accepts complaints
from non-party States, individuals, organizaticarsj non-governmental organizations.

Despite its good intentions, the Charter has shortiegs. First, the Charter is only
binding on States that have ratified it. SecondpyA&ustom, tradition, cultural, or religious
practice that is inconsistent with the rights amdigations contained in the present Charter
shall to the extent of such inconsistency be nodl @oid.” This provision leaves it open for
State Parties to use cultural or religious incdesises with the African Charter as a pretext
for non-compliance with the Charter. Regardless tlodse shortcomings, the Charter
compliments the CRC and international humanitad@an concerning child soldiers, in
particular those involved in internal conflicts.

In conclusion, the African Charter is the only gl law in the world which protects
child soldiers yet it has not been implementednyn af the countries in Africa. The question
that needs to be answered then is why statesofahplement the laws despite ratifying and
acceding to them. The other view would be give nmamdate to the regional bodies and the

United Nation (UN) so that they are able to ensamapliance with the laws enacted.

4.6 Conclusion

The laws that have been enacted to protect childiess are more than enough.
International law and policy cover considerableugid in their efforts to eradicate child
soldiering and promote the well-being of current drmer child soldiers. States adopt
treaties and instruments, while also endorsingcpias and declarations. Experts issue
reports. Organizations draft best practices anav‘ted guidelines. Authorities prepare model
interventions. Although international interventiomsve helped reduce specific incidents, the
practice of child soldiering still persists. It malkift locally, and abate here and there, but it

endures globally. Preventative measures, therefeneain inadequate.

% Op. cit., African Charter 22(3)
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All that needs to be done is to ensure that theyimplemented to the letter of the
words. As development of international law conaegnchild soldiers’ progresses on paper,
progress on the ground lags behind, thus creatiggpabetween progress in the law and the
enforcement of this law on the ground.

The international community has undertaken conalder efforts to eradicate the
scourge of child soldiering as discussed hereinstMpthough, these efforts replay the same
narratives and circulate the same assumptions.ifiteenational community needs to take
steps to bridge the gap between progress in theafalthe enforcement so that the practice

on the ground is at par with the law.
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CHAPTER FIVE:
CONCLUSION

The number of armed conflicts in Africa is unbeéible. The main reason behind
these conflicts is power. The Africans leaders jasffirm the realist way of thinking that in
this world we all working towards getting power @nit means everything. Power is denoted
in various ways and in particular by getting hofdte resources that are the main source of
income. Thus, the search for resources is secdiodipe search for power. By attaining
power, then it means that you have managed to aotiite resources in this country. The
worst about the want for power is that the endsfjuthe means and therefore one does not
really mind the means of attaining it even if itane the use of children to achieve his/her

objectives.

In seeking to ensure that the consequences sutbgreldild soldiers are addressed, the
sources of obligation must be clarified and thasponsible for addressing the consequences
should be identified. Unfortunately, internatioralv is not always clear in this area. In
addition, questions that cannot be answered onde€f@nall are questions like who should
intervene, when and how. The responsibility to gcbtor respond to the needs of child
soldiers falls on States and non-governmentaliestitvho may be parties or adherents to
international instruments, parties to the conflsttbjects of national law, and others who are
bound by customary international law. However, iflaifent of the formal requirements is
complicated by the lack of political will and theagdlability of only limited resources because
of conflicts. Certain obligations like physical egfrity, humane treatment, and freedom from
torture are never dependent on the availabilityegburces but must be fulfilled by all parties

concerned.

Addressing the consequences of child participatioarmed conflict takes place both
at national and international levels. For instambealing with psychosocial and physical
consequences of children’s participation in cobflisually takes place at the national and
community level. Nonetheless, international ledaigations do offer general principles and a
framework for actiori? The two 1997 Additional Protocols require partieghe conflict to

provide children “with the care and aid they requiwhether because of their age or any other

92 Susan Shepler, The Rites of the Child: Global ®isses of Youth and Reintegrating Child SoldierSiierra
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40



reason.” The reference to ‘age or any other reas@y be interpreted to include trauma due
to recruitment; thus, this may imply that there as obligation on parties to provide

rehabilitative services. The CRC further confirmiat&s’ obligations by providing that, “State

Parties shall take all appropriate measures to pt@the physical and psychological recovery
and social re-integration of a child victim of: afgrm of neglect, exploitation, or abuse;

torture or any other form of cruel, inhuman or @eng treatment or punishment; or armed
conflicts.” “Such recovery and reintegration shiiake place in an environment which fosters
the health, self-respect and dignity of the child.practice, however, providing rehabilitation

services to ex-child combatants is not that easilyieved since conflict often coincides with

the breakdown of community programs and suppotesys..

The development of international standards conogrthie involvement of children in
armed conflict has been significant. The widespraeckeptance of the Optional Protocol on
the Involvement of Children in Armed Conflict hasem a big step forward. However, despite
these developments, protracted conflicts and treattof new ones still call for vigilance and
commitment from the international community. Theref implementation, reporting, and
monitoring mechanisms of existing laws protectihgccsoldiers need to be strengthened and
more practical. These laws need to be enforceleio tull measure. Most important, the gap
between the developing law and practice on thergtmeeds to be narrowed by addressing
the root causes of child soldiering. This can beea@d by: One, understanding the context in
which children become soldiers and using the practnowledge gained concerning child
soldiering to identify practical solutions; Two,ilaling bridges and networking with relevant
authorities who have a better understanding of venstes a particular conflict or armed
group; and Three, sticking around long enough te #e preventative or responsive
interventions work. In so doing, the internatiosammunity will get a better understanding
of the root causes of child soldiering, develop teorgy network at both national and
international levels that can play a big role ifftuancing compliance from armed groups, and
gain a better understanding of which preventativé @sponsive programs work, which will
help guide implementation of future programs argiséance for war-affected children. Only
when the socio-political environment of the childidser is taken into account will the

international community be able to formulate p@lcthat can truly address the probiém
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All of these developments are encouraging, but thaye not been enough, as
documented violations reveal a disconcerting gdpéen commitments made to end the use
of children in conflict, and the reality of currer@cruitment practices. In fact Child Soldiers
International has consistently observed that dlgtduitment continues even in countries that
are fully committed to ending this practice, indhglin those that have concluded Action
Plans with the UN. This is the case for six of éight state armed forces that continue to be
listed by the UN’

Chad is emblematic of this gap between commitmedtpaactice for the last 10 years,
the government has taken ostensible steps to endigé of child soldiers. In 2002, Chad
declared 18 as the minimum age for enlistment itist@rmed forces when it ratified OPAC.
Accordingly, its 2006 Law on the Reorganization Avimned and Security Forces sets the
minimum age for recruitment at 18 — which unforteha did not prevent thousands of
children from being used in the conflicts unfoldimgthe mid-2000s. Military instructions
which reflected this minimum age were then issugthke Minister of Defence in 2006 when,
at the height of the conflict, Chad was facingiing&ional pressure to tackle the issue of child
soldiers. From 2007 to 2011, the government andJtiemplemented a national program to
release and reintegrate children associated witteciforces or groups — over 1,000 children
benefitted from this program. In June 2010, Chastdtb a regional conference on “Ending
Recruitment and Use of Children in Armed Forces &rdups”; along with five other
countries, it signed the ‘NDjamena Declaration to end child recruitment inréagion. Finally,
the adoption (in 2011) of the Action Plan on chelidrassociated with armed forces and
groups, with its full set of preventive measuremresented the most promising step taken by
the Chadian government to put an end to the receut and use of children in Chad. As the
conflict was coming to an end in 2010, as childvegre being demobilised from fighting
forces, and after the Action Plan was signed, massumed that Chad had successfully
resolved the child soldier issue. But when puthi® test, these commitments made and these
standards adopted didn’t translate into practiafgéguards. In effect children continued to be
at risk of recruitment and, predictably, dozen<lfdren were formally — but unlawfully —

enlisted into the army in 2012 during a nationwideruitment campaign. To make matters

% Afghanistan, Chad, DRC, Myanmar, Somalia, SouttiaBu
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worse, the looming participation of Chadian troapshe armed conflict in Mali raised the

prospect of these children being deployed in hitstlabroad’.

Demobilization, rehabilitation and reintegrationograms can contribute to the
practical prevention approach, which tackles thenédiate risk of child recruitment. For
example: One, information gathered on a case-bg-basis during the release, temporary
care and reintegration of children could reveateagdeal about the way in which each child
has been recruited and precisely where protecti@chanisms failed him or her. This
information can in turn strengthen protection med$ras upstream. Two, the age verification
methods that are developed to identify and relehildren from armed forces and armed
groups could also be transferred and used upstreasgt up effective military recruitment
procedures to prevent underage recruitment. Thesgist two examples to encourage us all
to think of prevention and cure as two sides of¢lmme coin in order to tackle the problem at

both ends and provide more durable solutions.

Clearly, rehabilitation and reintegration prograwen play a crucial role in the
prevention of child recruitment because they aggisaitly in addressing some of the root
causes. For example via: psycho-social suppodrtadr child soldiers and their families and
communities; the provision of income-generatingvéets; support to access education and
vocational training; community-level awarenessingf children’s rights; etc. The DRC is
one example of what is often called “the revolvihgor of child recruitment”. And more
needs to be done to exploit the potential preventote of rehabilitation and reintegration

programs.

It is an utmost humanitarian priority for statesdaswrmed groups to ensure that
children in their forces are demobilized and preddvith appropriate assistance for their
physical and psychological recovery and their do@ategration. In addition, responsive
programs dealing with the psychosocial and physicalsequences of child participation in
conflict should be developed and executed. In dpiey these programs, incorporation of

traditional practices, values, and beliefs showdbnsidered. Programs or policies that offer

% Francis, J. D, (2012), “Paper Protection’ Meclsan$: Child Soldiers and the International Protecid
Children in Africa’s Conflict Zones,” in The Joulnaf Modern African Studies, Volume 45, Number @nd,
pp: 207-231.
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incentives for child soldiers to demobilize andntegrate are important and help reduce

delinquency and dissatisfaction of former childdssis.

Education, as part of the demobilization and rgragon package, would help former
child soldiers reenter society and would give thporpose. Article 28 of the CRC
recognizes a child’s right to education, and oldigtate Parties to take various steps to
ensure that the right is achieved, “progressiveig an the basis of equal opportunity.”
Unfortunately, most child soldiers that have spibeir school-age years as combatants are
likely to be more interested in earning money oth@y hand over their guns. In such cases,
programs that provide vocational training, indwtrgkills training, or agricultural skills
training should be designed and executed. Sucls skdining combined with a loan enable
them to establish their own businesses and finanedependence, thus bringing about

successful reintegration in socigty

Forgiveness and reconciliation are also a stepsimatild be considered when dealing
with reintegration and rehabilitation of former Ichisoldiers. Most child soldiers commit
heinous crimes against civilians, including fammhembers and neighbors during conflicts.
Former child soldiers’ reintegration into societydatransition to civilian life is obviously
difficult for both the victims and the child soldse Former child soldiers need to be forgiven
by society, and this can be done through effortselp community members understand that
child soldiers are also victims. National level ipplinitiatives to ensure amnesty, family
reunification, and follow-up social support sholld initiated in the name of reconciliation
and psychological healing. Public acknowledgmertiwhan rights violations is an important

step toward national reconciliatiGh.

The growth and development of children are contiguprocesses that require essential
nutrients, psychological stimuli, and social int#r@ans. Obstacles that interrupt or block this
normal progression can have serious implicationtherphysical and mental well-being of a
child. The recruitment and abduction of childrerioirarmed forces is one of the most

disruptive obstacles to the healthy developmenthiidren. Children that are recruited are

°” Convention on the Rights of Children

% Alcinda Honwana, Innocent & Guilty: Child-Soldieas Interstitial & Tactical Agents, in Makers & Bieers:
Children & Youth In Postcolonial Africa Pg. 31-37
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robbed of a normal life and are denied a normalcation, which is essential for their

development and promotion of self-esteem.
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