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ABSTRACT

m«eum;. Prase e e 7‘:\\5

4 T T . S
The +4resbment of Ofifenders

cformetive,

TJu ancient Babylon,

o

Hammurabi heid sway. The

often cruel., Death was frequently iaflicted, mutilaticns

. were even more usual, lextalionis (the rule of tit for

tat) was still in force and even the corpse of the
Offender was desecrated. In early times in England
mubtilations were common and ¥Willizsm the Congueror prerferred

them to capiial punishment. In the days of Henry VIII

Poisoners were boiled alive. ZEven in France, then the
most civilized part of Europe, a2t gg late a date as 1762

e

Jean Calas was broken alive on a wheel and then burned 1o

death!

In those early times a person couvld be hanged on,fiimsy
grounds and the circumstances in which he commitied th
offence never came into play. A writer of the sixzteenth

century H, Fieldinge gave, in his book fmelia, of lunstances

when offenders were committed to jail on such grounds as

their appearance, thm‘r trive, class etc. A lay magistrate
P Qg

told an accused: 'Sirrah your tongue betrays your guilt.

You are en Irishman and that is always sufficient evidence

for me!
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rehabilitation. Modern penal law has moved from

committed. Barico Ferri

- B

his book "Crinminsl gays that the individual

r.u
P

is a product of his enviroment, Anithus the modern itrend

to try and find out what iz irn the socisty that counld

LG L] (o
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\ L

of the individual is

benefit of the wider public.

The main gim of any penal systea is Lo prevent or
at least reduce crims. The evsitem has 1o be applied in
such a way that offenders ars "{treated' or '‘cured® of
their tendencies to commit crim@s again and thence become
law-abiding. methods of treatment

and hass bsen ative to prison.

B e Yoy o ATRT S £t et [ 1 TR
ssertation is comprised of three chapters.

Chapter I surveys in a brief way the various theories of

fots

punighment.
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Chapter II deals with the histor of probation in the
Western Worid. 1 shall also survey ifts introduction

ment in Kenye.
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and svbksequent dev

Chapter III will deal with how the probation service
is organized in Kenya, how it functions and its
effectiveness in the criminal justice process.

Lastly there will be a conclusion and recommendations.
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Reactions to crime has been different at various

( stages of human civil izauicngz Thus the attitude of
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a soclety towards crime an given time

in history represents the basic values of that society

at that historical juncture.

>

Hence punishment has developed from the infliction

e

of pain in revenge (in primitive society) to the use of

science to rehabilitate. Retribution, Deterrence and

Rehabilitation are traditionslly the aims of punishment.

All threevinvolve guffering and deprivation, but these

are primary in retribution snd deterrence; the primary

emphasis of rehabilitation being tféatm@nﬁ. For retributive
and deterrent purpose the nature of the crime determines

the -type ¢f punishment to bz meted out, whilst the

personality of the cffender determines the type of

treatnent an offendoer will vudergo t¢ be rehabilitated.

There is however no unaninous censensus as to any of

the goals of punishment. Each goel has been draised and
criticized in the devaelc £ penal to In the

wpd AMua ey Td

of the asims individuvall

following psges I shu
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lextelionis). This

vegeanc

conduct

demanded punishment in kind and his Pimmer peace! was

not restored until the

Freile® Durkheim wviewed

S

Sir James Stephen, that great Victorian Lawyer sai

that the:?

o

Ve punishment of common crimes ——- may be

-

justified on the principles of gelf-protection

and apert from the moral

character. It

' A

show that thes heen forbidden

v because they

0 be

. preventead, ke of gratifving

tep
o
oy
e
-
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the feeling

resen




e griminel law ig an emphatic assertion of
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ple that *ha feeling of hatred and
the desire of vegeance ~== are important
elements of human nature which ought in such

/ : cases to be satisfied in a regular public and

legal marmer,.!

Thus punishment was not inflicted for the good of the
criminal but was inflicted as an end in itself. An

eighteenth century philosopher, Fumanusl Xant observed
that:>

tJudicisl punishment can never be used merely

as a neans to promote some other good for the

criminal himself ~-- but instesd it must in all
ceses bhe impogsed on him only on the ground that

e hag comnitted & crime, ¥ huma el

he hs ted rime, for b n being can
never be manipuvlisted rperely as a means to the
purpcses of someone elame and can never be confused

with the objects of the law of things.!

The eriminsl is treasted sg an end in itself because

retributive %heory secks to restore the social equilibrium

which has ‘esﬂ disturved. [frictole” says that the Law

© locks only to the difference crezated by the injury and
‘treats mean as previocusly equsi, where the ons dees =nd

the other sulfers injurye—e-
2



| ind so this unjust,

to reduce to equality again because when one party has

been Wounded and the other has struck himew-- the

suffering and the doing ares divided into egual shares:
§ well the judges tries to restore equality by penaity

% and thereby taking the gain.

The retributive theory has not cscaped criticism.

It is not fit for modern society. Tue idea of revenge

as atonement for the gullt of the olfznder has been
described as asking the pencl systen to do the work of the

church; saving lost souls for the hereafter. Blackstone
agserts that atonement and exviration are the province

of the Supreme Being not the ILaw.

Another snag is the difficulty of measuring the

3]

the criminzl, How does a

Tl

revulsicn of society tvoward
court decide on thig basig the punishment that is most
befitting the pariicular offence. The scaleg s0 used

are in most cases fortuitous.

N
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The apocryphal siatement of
t0 the effect that 'You are

you have stolen a sheep but

steal sheep in future

The criminal law has

w0
LN

Pl

maintain valueg of a gocietly

of the community which most p

£

respect for the 1 1 ideole
may determine the effectiven

Sir James Sterhen” gaid that
vere regarded only as o dire

versong likely to commit

a large part

crime which

detestion of

2

crimes
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an eighteenth century judge
< Tn r o~k 3 “
0 be h: not because

in order

others may not

teke & 1ot of displacing.,
t only to deter but also

moral condemnation

o

to avoid and the

adminigtr

o
ati

o

the fears of

it would be deprived of

2e

for it operates pot _cnly on

the habitvual sentiments

<

4.

vart of the general

smong the decent

part of the commumity in 211 civilized countries arises
from the fact thet the commiession of offences ig associated
in 211 such communities solern and delibherate

infliction of punishirant whenever crime is proved.

One spag however is the use of detgrence as an
advertigenent vo effect feszr in the poitential criminal.
Thig objective can ba served by nunishing the innocent as
well as the




“_It ig therefore questioznable whether zn individusl

2

shonld be punished in excess of fjust whe? for the

beno 3t of a wider pubklie. The a limit to which

i | an individual can be used o beneld

e S i i

1Y e -
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REHABILITATION

2

LsUnga Proverb: Mussgl ¥e Hpnsudzu i Kuriha (The

Redemption of Crime is Kesitrivtion).

I quote in full the opinion of Sir Winston Churchill”
which he madé while he was Home Secretary regarding
Crime, Criminals and the place of rehabilitation in
society:

The mocd and temper ¢f the public in regard to the

treatment of Crime and Criminals is one of the

unfailing tests of any country. A calm, disvsssionste

"recoganition of the vights of the accugsed. and even

of the Convicted Criminsl sgaingt the state - a
congstant heartb-searching by all charged with tuae

duty of punishment - a desire and eagerness to

5

rehabilitate ~-~ those who have paid thely duve in the

hard coinage of punishwent: tireless efforts to the

discovery of wurative and regenerstive vrocess:




are 2 sign and proof of the living virdtus within

it.

Rehabilitetion recogniz the worth and dignity of
each individual person. One approach to rehabilitation
believes that the individusl can be rehabilitated Test
in & prison enviroment. Here the asvects emphasized are
the training ¢
of use to them when they leave prison. Where the

disorders, psychiafrists

Criminal suffers from psychological

will be employed to disgonige how best he should be

The other spproach to rehabilitation is that it is

-best done in the community. The society is best protected
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energy in rehaebilitating the offender. The Criminal is
PO - E ko % 21 T N e £ e =
not an sppendasge to satiate the feelings of society but

a whole person whose criminslity is not of his own meking.

The society is the breedinz ground for crime and the

4 Criminzl only c

-,

- he '=we Dhoan U

a

B0 jail ond Criminalg




The movenent for reformaticn begen as a protest

against the vhysiczl conditions in prison and also the
morel, spirituval degenerztion which took place in these
prisons. And one of the hurane methcd of treatment

which has emerged hzs bezsn probation. t is the best

and the only alternative to prison.




Liberty, Equality snd Fraternity (1874

" Parl* mentary D
Gol 1354. (Fowzﬁ. in

vl et S
gnd rolice

- A pr&vation {evil, p=in, disvalue)

-~ It is coercive

- It ig inflicted in the name of the state

-~ It presuproses ruleg, their violatlion eand more or
dless formal detorminstion of that expressed in a

¢

- It is inflicted upon =2 offender who has cormnitted

Judgenent,

& harm and this presupposes a set of values by
reference 10 which b~ih the harm snd punishment are
ethically significant,

o ‘Th@ eztent or type of punishment is in some way
reiated to the commiegion of the harm and agegravated

or mitigated by referevce to the personality of the

offender, his motive o temptation.

<

4
The K@ﬁ@ﬁhyulCo; elementsz of Justice page 100.

Ethice ZBook V 112 (B.:
ITbig.

'1~Histor; of Criminal Daw Vol.II 79.

A



CHAPTER TWO

STORY OF FROBATICN
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rebatlion System has been developed during the
B ' middle of the last century due to the harsh and cruel
| punitive reaction of the common law. Courts therefore
Tound ways of mitigating the severity of their sentences
by recognizance; the binding over of persons on their

ovn wndertaking, whether or not strengthened by

Sureties ﬁa be of good hechaviour t$till he is called back

to the couvurit for trial or sentencing. (The practice was

o

applied during medieval times zu rreventive measure for

-

those who seemed likely to breach the peace). In the
nineteenth century in England =nd New Bagland (U.S.A.)

recognizarnce was used for the young and petty offenders
-both before trial and as a conditicnal disposition upon

conviction.

Individual attempts were made by Judges to make the
the Criminsl as well as the Crime. The
Warwickshire Quarter Sessions in the 1820s
entences of cne day's impriscnment on

toring them to their parents or

for closer guper V*GLO?Q The Recorder of

ngham vent a step furither; the pelice were used to

behevionr of young offerders he had

he care of guardisns. In Portsmouth a special

. - R S R . -
ficer superviged people ths court rele:



A Counsel at YWarwickshire describing the practice

& ~% - R £ e S 8 .
of conditional relesses of vyoung offenders thus:

boys and girls gfter conviction when they
had reasons to believe thalt they were not

hardened priscners back to their mosters

or parents. So I adopted = similar practice
with en additional: that the names of the
guardisns or parents to be entcred into a
book and the guardiasn or parent sigred it

as an obligation that he would do his best.

I also caused the police to make inguiry

from time to time (at no certain interviews

in order that their time might be unexpected
by the boy end his master) as to his itreatment

and conduct.

Bail was originally used to ensure the return of the
defendant to trial or provisional suspension of sentencee.

Today bail is used more often for the former purpese than

for the latter. In early ti however those who provided
bail ex sed some form of supervision of the bailed

person. The provigicnal release is a rudimentary fore-

runner of probation.

‘Piling of casks was common in the nineteenth century.
After conviction in s criminal case the court suspended

disposifidn of the case if there were extenuating factors

% )

g similsy csse was aited frem a2 higher




When a Judge 'filed' {the case with the conse

D]
it

+t of

the defence and the prosecution he set down certain

D

conditions. Thus no action was taken, unless there
was a motion on the part of the prosecution or defence.

Such a2 motion might result in inprisonment 1f the
defendant did not comport himself properly or if the

case be on file indefinitely the individusl become g

free man,

However +the earlisst recorded unse of prchation in |
its modern sense was in 1830 in America, A woman
pleaded guilty to stealing from & house. Her friends
made an application asking the court to let her free
on her recognizance to sppear vwhen called upon by the
court. The first Probetion Officer was a Spectator
Cobbler Jomn Augustus. In 18471 he beggsd the court in
Boston not to send en offender to jail for failure to
pey 2 fine. The cffender hzd been accused of being a
arunkard. The court agreed lo his request ond fixed a

date for the offender to reappesr. In the meantinme

and persuaded him

time the Frobation was

S £ - T4 4o
atates, from the United

ol 2N



In Britain it is claimed that some use of voluntary
supervision in suzpended senternce cases occured well

before the work of Joun Augustus., However the first

British ILaw on conditional supervigion of sentence
was.enacted in L§§7. The modern form of British

probation providing state assistance and supervision

was not established by Law until 1907 by the Frobation
of Offenders Act. This Act formed the basis for the
development of the probation system and for the wide
discretion which the couvits exercise in its epplication.
The court was to take into sccount the Offenders age, the

offence committed and his character. No absolute
restrictions were placed on the use of probation.

Probation was also available to any offender.

INTRODUCTION OF THE PROBATION
SERVICE IN KENYA

In Colonial Kenya, the main forms of punishment

" were Corporal, Penal Diet, Solitary Confinement, Loss
of Rerission, Leg Irons, etc. For a first offender
Vhe/she could, under the Prison (Amendment) ordinance
19!8; be released on licence on completior of two thirds

of a sentence of not less than three years1 (see table).

FIRST OFFENDERS ON LICHNCE (1926 - 1935)
i

826 1927 1928 1930 1931 1931 1932 1933 1934 1935
9 84 52 81 By 80 129 126

)
o))
(®)
o
<
U

s s




The number of first offenders released on license
was very small wnen compared to the oversil nunber of
convictions made. Breaches were zlsco few and in 1831

~and 1933 there were none. Bubt it could be said that
the release on licence (= form of parole) was only
:

available to those though, first offenders had been

given heavy sentences. This meant that those minor

offenders who had less than three years teemed in

colonial prisons. (see Table).bitr pddl
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PRISON ANNUAL REPORTS 1926-1935

YRAR  CONVIGTIONS RECIDIVISTS AS A PERCENTAGE SENTENCES
P COMMITAL
ONCE TWICE THRICE OR MORE OVER ONE T0O THRER LESS
FIVE FIVE MONTHS THREE
TO ONA MCHTHS
YEAR
1026 7545 439 139 148 9.5 76 606 1%06 5557
1927 8117 472 169 213 11 70 652 1595 5800
1928 5975 IGF 112 202 11.2 97 605 14%3 3840
1029 6585 463 159 258 13.0 86 549 1202 4548
1630 €762 617 182 287 16,0 63 597 1364 4788
1931 6752 603 227 356 1765 96 581 1574 4505
1932 7054 712 305 411 20,2 108 739 1531 4676
1633 7292 808 346 63 ' 22,1 89 789 1655 AT64
1934 8748 1084 407 647 24,4 117 598 2122 5911

1935 6325 872 372 643 29.8 43
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Mr. A19xander Tatersond, Commissioner of prisons for
England and ¥Wales, in a report on prevention ¢f crime

in Burma observed that:

-=w the use of Corporzl punishmwent is the easiest
and, therefore at times the laziest way of
deasing with a case. It is quickly carried into
effect and it costs nothing. In the case a young

offender --- the court is vitally concerned not

perely with the crime itself but with causes which

proguced the conditions of which crine is =2 svmpion.

The infliction of pain nmay provide the offender
g with a usefuwl association of idess. He may carry

with him for a time the wise reflexion that g

certain act, if detected is 2pt to produce certain

seguences. But this by itself will, 2s a rule,

con
effect no permanent result, for the cauges which

12d to thaet 2ct mav still he operative, To beat

12

ol
}..J
o
o)
oy
%
o

I send him back to the same envircnment
which caused the crime is too short sighted a form
of punishment to deserve a cure. It is therefore
well to accompany a sentence of Corperal punishment
with a probation order or a committal to a school.
Should this fail, the offender could, without having

.another specific offence, be sent away to a scho ul for

{\J

2 more thorough training than can be given in the

gsurroundings of his
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was oObserved that Yowling to the overcrowded conditions

that none of the 8,220 JTirst offenders who, sentenced
to inprisomment during 1940, could benefit from

probation which had not been introduced into the colony'.

The Bartley Commniltse was on 30.7.1841 to look
into the advisability of introducing a probation
service in ¥enya. The Committes gave its report in
1943 and the Probation of Offenders ordinance (1943)
was passe&. Because of Yorld Wer two it never came into
effect until 9.4.1946 by proclemation number 14 of that

year,

Such & service would solve the problem of lack of
segregation in prisons since first offenders were put

.

cell with herdened criminsls. Alexander Patersont's

in the world so contagious
as the bardened offender and the accustomed
soner =-=, Any newconer to prison should
be kept at a distance from him, Still more
urgent 4ds that the newccmer who is in no way
a Crimipal ghould never cross his path, =nd
cerltainly not consort with him daily in the

AR X e o
. nNDArrow conIilines o1 a common goa}.e
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1l races, to children,
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recidivist and tc 21l offences for whict

could be sentenced to imprisomment or fine or both or

t

m
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detenticn in an approve

Probation expanded more rapidly during the emergency
days in 1952-1960, Thuvs in 1852, 450 Mau Mau prisoners
were released on probaition and this was despite the

trying momenis of that time.

The department heos since its inception in Ken; .
expended and conseguently more and more people are being

%400 males and females

N

placed on provation. in 1973
were placed under probaticn. By 1982 the department had

12,240 prebetioners under its care,.




Footnotes:s

1e ZKenya Colony and Protectorate: Prison Ani ial Report

1926 para. 13,

2. Xenya Colcny and Protectorate: Prison innual Reporis

19321 para 12.

.3, ALlexander Paterson: Prisons in Bast Africa

Pavt III page 7 para. A.




'Y an firmly conviaced through ny
£ Admi

inistration

o

e

30 year expericence
of Justice that more than 3000 County
Jails and more than 2000 City Lockups
cannot solve the problex of crime

wless ve understand the Criminal.®

{(Sheriff of Chicago)
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ith ready made opinions one cannct judge crime
‘ e} 1 v i N R~ T, P 4 e

Its philosophy is & 1ittle more complicated

1 ~ S PO T oY e Y
than people think. I{ is ackn

« meither conviceh o hulbas . ner any

I‘y@d@z’ Dozt boyeve

The House of the |

(Prison Lifs in

Probation is now & generelly accepted and a highly

valued method of dealing The categories

of offenders deemed suitsa .
¥

those found guilty of minor ofiences ¢ i1hose who are (ﬁ

ranges from

guilty of what most people would regsrd ss heinous. A §§

Provaticn is a treootment and its

1-end is to reform the Criminal znd give him another chance

-obatlon goes to those

first offende ers and

nefit.

There are howaver




How is it then thet just over eighty years this
essentially simple and humane process has fired the
imagination of many and become universnlly accepted?

Is it because this method of dealing with offenders is

| believed toc be and seem to be effective by lagistrates,
% o >

Judges, Fenal Administrators and the State? Or is it

unthinkingly accepted as a cheap and a relatively

painless elternative to cother forms of punishment or

treatment? Iy task in the subsequent pages will be to

endcavour to answer these questions.

PROBATION SERVICE DEPARTH:

Probation service is one of the four . .nriments
in the office of the Vice-President who is =150 Minister

- for Home Af{7zirs. Nationally the Headouariers is in

Neirobi end is run by a Principal Probation Officer.

The Probation Offices found in each Province (for

orth-Eastern until November 1986, were being served by

fficers from Kitui zand ¥elindi) are headed by a Senior

ﬂ

ation Officer’'who is in charge of the whole Province



. decentralizaticn it is noped brings the service closer
to the people by having it where they are. The long-

- term objective is to have a probation office where there

~is a court.

Outside the wveriticsl structure there are two

oA

_Ministry for the time being responsible for probation
- services: ‘

".Ministry for the time being responsible for labour
 matters: '

::Hinistry for the time heing responsible for social

- Community;

Nairobi City Councils

e Christian Council of Kenyas;
oman Catholic Churchs;

; vation Army;

airobi Chamber of Commerce

s than seven other members appointed by the
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The duties of the Commitiee ghall bei=

a) To make recommendations to the Hinister concerning

the allccation of the services of probation

officers {to various ;:eas}
b) ‘To receive and consider the recommendations of
' the Probation Case Coumittee of any ares
concerning the needs or working of the Probation
Service, and to advise the Minister on all matters:
¢) To meke recommendations to the Minister relating
to the duties of the Commitiee and of Prolaticn
Case Committeé;
L7d) To advise the Minister on any question of policy
| and upon any other matter relating to the Probation
Serviée as he may refer to it for advice. -

prit=r

FUNCTIONS OF THE SERVICE —

S4 of the Probation of Offenders Act Cap.64 states

riable by a Subordinate Court, and the Court thinks
~that the charge is vroved but is of the opinion that

Wwing regard to youth, character, antccedents, home

roundings, health or memtzl conditicn of the

J

v

nder or the naivre of the offence. or to any

puating circunstances in which the offence

ted it is expedient %o release the offenier

rabaﬁion the court may:



2)

3)

a) 2 probation
orders;
or

b) without proceeding to conviction mzke a

yrcbation order

and in either case may require the cffender to

@

enter into a recognizance, with or without

Sureties in such sum as the <court may deem fit.

Where any person is convicted of an offence by the
High Court and the Court is of the opinion thav
having regard to the youth, character, entecedents,
home surroundings, health or mental conditions of
the offender or the nature of the offence, or to
any c#itenuvating circumsitances in which the offence
wes committed, it is expedient o release the
offender on probation, the Court may in lieu of
sentencing him to any punishment, meke a probaticn
order and may require the offender to enter into a
recognizance, with or without sureties, in such sum

ag the court may deem fit.

Before making a probation order under subsection

(1) or (2) the court explain to the offender in

ordinary language the effect of the order and theat
if he fails in any respect to comply there with or

commits another offence, he will be liable to be

5

sentenced for the original offence and tha court ghall

not make a probation order unless the offender expresses

2

.

his willingness to comply with the Provisions of the or

(&7

[$]
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4) Yhere any offcndeyr 2gninsi

5) A probation order shall have effect for such

period of not less than six months and of not

more than three wv

since in Kenya & provation order iz made before gentencing
but aefter conviction. The prebation officer must therefore
give a report in regard %o the zhove matters in lieu of

gentence. ‘The pWqug?

is of import and: a)

the offender in his social enviv

possible czuseg of the offenderts criminal behavionw

¢) vrecommend to the court wheth or not prohation would

L s el Hive  aaasies Bae @ - S
be zppropriate bearing in mind the security needs of the

community 3nd th2 resou

of the given offender.
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The report of the probgstion ig ¢rucisl in the
2 1 . o | - S, s . s
adainistration of cri e arart
5 e § o " Fond o 3
from the following; s facts and
& A AT TR S e ) o Y 1 YA .
evidence surrounding the case; b) rhysical appearance
4- s 2 o -2 5% g s R
and estimated age; ¢) menner of behaviour in courtd

and d) the previous criminal
e te®

the court nothing else sbout

.

=

e

It aims a8t ch

rne of utter
not of sympathy ™

involved

demonstrate the guilt or inn
Aot
Ay
of a pre-sentence, a judge o
once observed:?
Probation YWorke

high value by ¢
went to sentenc

offender,.

3 v
PRERET
atvei

tude of the court from

- s £ - o »

z matter of fact! e one
avpreciation of the issues
The report is not %o

f the American Supreme Court
vty reports have been given
onsecientious judges who

¢ persons on the best gvaillable

-
Juess

than on work and

sA Bemple of =
Ne ¢ Twan
Age ¢ 30 years
Charge : Robbery with violences



Family Baockeround:

. e ey T A : =
“iWh;,,,ko,.-. was born in Muy 2rga LA8EPIey arou g 194 042 $

- . A 3 oz 23 o o AP S TS I 5 ¥ ey o
but his parents moved to ¥aircobl when he wasg only

laLer moved to old Xariokor whi
about 1962 as being unsuitable > human habitation.
The family then moved to their present honfin Bahati.
e

Mwangitfs father Njora Njue is currently employed
ag a Cock at Lobster Pot Restazuran. in FNairobi and
earns Kshs.400/= péf month. Apart from maintaining his
whole family, he has managed to send all his seven
children to school, none of them has done well., Mwangi

*ailed his K.A.P.E

(&)
iy

himself went upto standard seven. H
examina*cione During my interviewsg, it was interesting
to note thaf though the parents resdily paid school

fees they did not know the nemes of the schools to vhich

their children went. On the vhole I got the impression
that the parents are not committed to any high ideals
and consgguemtly the children have grown without any

senge of direction and responsibility.

Mwangl secured employment in 1964 as a casual labourer

with the Post Office. A year later he was absorbed into
fvll time employment earning Kshs.405/= per month as a

Store Packer. He held this job until he was arresteds
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an@ that commission of the present offence was a

— P Tt e o e - 7 L g g e B B
conseguence of drinking the whole night. His asscciates

3

too, who are descrited as criminals are exerting
significant influence on him and soconer or later his
hehaviour might deteriorate. Post Office Monageuent
has indicated that it is notv prepared to reinstate nim,
but not all the possible avenues for appeal have been
exhausted. Despite this two problems,. I anm of the

opinion that it would be possibvle to rehabilitate Mwan

L7 3 < - e
¢ o
on probation if he is ordered to reside at the probaiion

hostel where his association’'and drinking habits would
be vnder control while still at the hestel 21l possible
"attempts wouid be made to get him employment. In view
of the foregoing, I would respeciively recommend that
Mwangi be pl“oed ocn rrobation for three years, with an
order to reside at the probvation hostel for the first

twelve mbuths.

YT C’? 1Ty
;(UB~lLﬂuwxb

= Sasait saetY Alrrsead sar et fan 858 < e
The offender cannot be releacsed on probatiocon vnless

he shows his willinegness

of the order. It will heve been explazined to him in

)).’

er

{

o an —— - A = £L o~ £
ordinary langvage the effect of the or s



The duty of the probation officer™ is to
that the probatiocner entrusted to him, undserstands
the terms and conditions stipulated a2bove. And endszvour
by encouragenent, persuasion and warning scscure his
observance of thenm,

The probation officer has to note thec progrecs cf
the probaﬁibner and wnere there are hitches he should

.

strive to solive themn. Whenever the probationer makes
a visit to the office or the probation officer goes
to visit the probationer in his home, place of work,
at school, etc; the officer must mske a report of such
a visit in his filé, when a probationer fails to report,
he has to go out of his wsy and find the cavse. He does
not need to issue a warranit of arrest snytime the
probaticner does not show up. If the prcbationer has
absconded, then a warrant of arrest can be issued by the
court.

It will therefore be evident wne
that probation iz a 'let-~0ff! or a
or a standard form of len
offerders has no basis,
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The officer in exercising uis

The guidance aspect o sups

ass

the officer has to advise,

.

basic his work having remai

elements show that

unguenched spark of the divine

villain --- z2nd that, 'no huma
wicked or in capgble of improv

efforts the officer can make,

1

'spark! to glow.

Comnlsastion

ist and befriend. The

ned +to be these three

when performed efficiently it leads
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shere 1s an
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by constant effort, that
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digscharged for breach.
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xpires before the p
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latter two completions m

100 be treccd and
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betion period being
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The success rate for prohaticn is shove To%
3 L el LTI 0 A o
priscns is between 40-50% and the
o A PO D (. 1, . LI R T - i S
rate of recidivismw is high. he recidivist rate for

Al 2 Yooy e oy oo 2 on 2, ] - 3 < + 3 ~ %
probhation nhas not sincs its inception in this country

been empirically verified.

PROBATION AND JUDIC]

 ATTITUDE
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s & 4 »

In the case of Chengo the accused was

charged with rape. The prébation report declared him
a very unnodperative person, with & bad reputation. He
wag sentenced to three years in jail, five strokes of
the cane and hard labour. The court hsld that the crime

o
e

-,,.x

}._

does not merit mercy. The accusged appeaied.
On appeal Mwambengo pleaded that hie was a first
offender. Counsel argued that he deserved to be pult on

probation being a first oifender.
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<a aman»st and thae b-‘)(‘l'j‘ ety 'b - it da vy 1ockkimse him
L3 X arnounT and Ttie (S % Co 0 30 1% 18 {J} 10CRI: i Ldeaid

oy
\L

Rt

2 sa * ay & A Y P Sy 3 v LD ol o AV gy
behind bars. The mere fact thet he was o first ¢l

was not en OUZh e
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It was argued for the

)

ircumstances probation wes

is weakly merciful

wvhere the gffenders

nerzther ars

sentence commeasuxr

the High Court obs
to see that the sentence is such ag o o

P
powerful factor fto prevent the commigsion of such offences

In Republic V Njue12 g Magistrate at Enbu convicted

an accused aged 17 years of arson. He ordered that he
be placed on probation for itwo years and to receive scven
strckes.

! ¢ £ oy o Ald +hadt s - o 1
The Court of Appesal held that an order ¢f provaticn

i

s not any o

and accoraingly an award of

strokes msy not be com

It observed that S4 of the probatioa of offenders Ach

enpovwers subordinate couris

A

probation that he may p
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That Cosmasg Ochie a periocd
of three years bvecazuse he v 2rs 0ld when
he is also a first
s el ] &
offender,
< r T o 3 L o oy A . 4
From & review of the cases it cen suggested that

the factorg which influence the judiciary to use or not

to use probation ars; a) the attitude of the Judges
towards the concept of probation azs hsing usefnl to

advl* or young offender b} the use made by the

Magistraives of the probation service for adding to the
knowledge of the offendery ¢} the confidence which th
Judges have in the abilities of the probation officers
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Anmerican Law .;ILSJUlb’LL‘v‘S’, the Cniesf dusitice of the United

reformation

- Probatiocn protects bobth individuzl and the
society. If a persgon hLes been in jsil, he ig
considered by the rest ¢f society

2 Cag g 3 2 RO R ;] o N [ = N
iisfit. Duv by having uhe

=

he will realize that crime will not pay and people
w1ll not take his character seriously. By keeping
offenaers out of jail, something is achieved.
Peoprle hear of fales on how territle life in jail
is. By awarding Probation we jusiify the docirine

of t'fear of the unknown,?

Hence Probation gives the offender a chance to

re-~exanine himself., In jail the prisocne

&
L]
(49}
QJ-
n
&t
!.J.
@
W
}.J
N
@
2

as a jalil bird, he suffers mental torture, economic loss
and loses the support of friends and family. FProbation
makes it possiblz Fcr the cffender to remain on his job,
attend school, college or University and be with the

family.

P Wospmth mifelt ave # m wa T e laes T v W s s A -
Furtheruore 9 ‘trobaticn is relatiy 21y caeaper 1o X,
i B U AT S oy o W B .
A lot of meney 1s belng spsnv on j&ELnd DULLLINES, L0000

prison staff etc.
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Too short a pericd to master a
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a neavy
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clients, discover more of the communiiy services

that may be available and w

PROVINCE : BATIONERS AVERAG AVERAGE
CUDK“ | INQUIRIZS CASELOLDS

BIFT VALLE] 1775 1787 53 13
CENTRAL 1394 124
NYANZA 903 97
EASTERN 971 92

=)
.y
L‘a

.,

S TERN 907 919 42 67
COAST 854 842 50 77
WATROBI 1288 705 99 88

8%

0

7 7598

s
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Communication barrier especially since the cofficers
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group his work is hamperod.
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The community can so

s Bl St - S . ~ oty e I Y
i1 7 = s 172N e ~ o~
ie LENCION L0 Bore RS (6] crimina, TS iDe

e e e i
Prisons shouwld not be seen &g ths

3

protecting society. Prisons are expernsive and they
are also centres of misery, suffering, bitterness,

of agony, of despair and of desparation. 65% of

men and women in priscn should not bhe there at =211,
> e - - v 2 VRS, e 5 S
There are also very dangercus man in prison, for whon

the prison is the proper place, but you have many more
who committed crimes just because there wasg no
glternative znd these are men and women, just like mos

of us, no betiter and no worse.

Thus other aliternstive methods should be employed

more often, Thus such non-custodizl mezgures like fines,

jo T

discharge (conditional and vnconditional) extra-mural
penal enmp 1oymrnJ and probation should be pursued more

venenment iv'
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