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INTRODUCTION

Insurance is one of the most rapidly growing industries in Kenya

today. Almost certainly, not a single Kenyan has not come into

contact with insurance in one form or another. If he rides in a

"matatu" or other vehicles,such are required by law to be covered by

an insurance policy against third party liability. If he belongs to a

co-operative, such an organisation will, almost certainly have some

insurance cover of some sort or another. The National Health

Insurance Fund is almost a household name especially in the urban
areas where most people are engaged in wage employment. It is
therefore self-evident that every Kenyan is, however indirectly,

affected by the institution of Insurance. The tragedy of the
situation is that few Kenyans can competently pursue their rights
against insurance. There is widespread ignorance about insurance

which may contribute to the escalation of exploitation to be found in
insurance transactions. This thesis addresses the rules of law and
practice
rationale

concerning insurance, always attempting to
for the application of such rules. A persistent

show the
question

asked throughout the thesis is whether the rules are justified by the

rationales advanced. The attempts to create fairness and protect the

parties to the insurance contract are evaluated. Reforms are also

recommended and it is hoped that the persons or institutions concerned

will take regard of them, and actually implement them where possible.

If this is done, the writing of this thesis will have been vindicated.



CHAPTER 1
1.1 DEFINITION OF INSURANCE

"Insurance may be described as a social device whereby a large
group of individuals through a system of equitable distribution
may reduce or eliminate certain measurable risks of economic
cost resulting from the accidental OCCUL~nce of disastrous
events. Its effect is to spread the cost, which normally would
fall upon a single individual in an equitable manner over the
members of a large group exposed to the same hazard". (1)

It should be noted that the foregoing is not the only or universal

definition of insurance. Other definitions exist. Thus, Channel J in

Prudential Insurance Company v Inland Revenue Commissioners (2)

defines insurance as:

"•...the agreement between two parties whereby one party, the
insurer undertakes for an agreed periodical (usually annual)
payment, called the premium to pay to the other party, the
insured, a certain sum of money on the occurence of a specified
(but uncertain) event ....."

This event is specified but when or whether or not this event will

occur is uncertain and the risk insured against is included in the

uncertainty. Channel J adds:

"....an insurance does not mean that the insured will not die or
that his property will not be destroyed but merely that if and
when this happens, a sum of money will be paid to him or the
beneficiary under the policy. (3)

Insurance has also been defined as:

"a contract
assumes the
payment of
will be paid

of indemnity against a contingency. The insurer
risk of the contingency in consideration of the

a premium, so that the insured who suffers damage
to him or the beneficiary under the policy". (4)

The above definitions have been quoted in extenso to demonstrate the

nsupanc and --to

demonstrate the nature of insurance. Yet, the differneces are not at

all an indication as to the "rightness or wrongness" of the

definitions. This is because the definitions are functional and will

1
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therefore necessarily vary with the purpose(s) for which they are

invoked. Thus, for a sociologist, insurance would be defined as a

device whereby the participants provide financial compensation to

those among them encountering the many misfortunes or contingencies

that befall humanity. On the other hand, the economist would define

insurance as a device for the transfer of some risks of economic loss

from the insured who otherwise would have borne the risk to an insurer

in return for premiums. For our present purposes, all the above

definitions are useful in so far as they serve to illuminate the

nature or essence of insurance from different perspectives.

1.2 THE HISTORICAL DEVELOPMENT OF INSURANCE LAW AND PRACTICE
& ENGLAND

ITALY

Insurance as a practice has ancient origins in the Mediterraneanr-

region - so ancient infact that it can be traced to times long before

Christ. This is seen in the classical traders use of the maritime sea

,. loan. The general principle of all these maritime contracts was that,

if the goods or the ship did not arrive safely at the port of

destination, the risk of loss was to be sustained by the lender i.e.

safe arrival would mean that the lender would be repaid. Although the

transaction is not one of pure insurance, it can be seen that an

element of insurance was involved. The combined function of finance

and risk-bearing fell upon the lenders, and the specified interest had

to be sufficient to meet both the service of loan and the risk of loss

by sea (5). Such a transaction gave the opportunity to capitalists to

trade in amounts exceeding those justified by their own capital.

Insurance as we know it today, developed.only gradually (piece-meal; ~.
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in response to new developments and needs) over a number of centuries.

"Among Roman traders, the need of insurance of ships was met by
a system of partnerships In Mercantile ventures, this is
well illustrated by a recommendation of Cato (243 to 149 B.C.)
to the capitalist not to fit out a single ship with his money,
but to enter into partnership with forty-nine other capitalists
so as to send out a fifty ships and take an interest in each to
the extent of a fiftieth share". (6)

Cato's advice though cloaked in the guise of prudent commercial

conduct corresponds so closely to the definitions of insurance given

above that there can be no doubt that it is in fact evidence of

insurance as practiced in-these early times. This submission is

supported by the objectives of the practice i.e.

"By such a system, each merchant would average his
that the net sum would correspond to what at a later
be the premium charged by an underwriter". (7)

losses so
age would

The above examples have alluded to the fact that:

"The business of insurance law had its or i g i n
underwriting of ships and their cargoes against the
the sea". (8)

in the
perils of

Shivji has explained the prevalence of Marine Insurance at these early

times thus:

"Foreign trade of necessity meant that commodities had to be
~asnported accross the seas and land. Given the communication

~ - systems of those days, mishap during the voyage could result in
the complete ruin of individual merchants. It was this objective
necessity to provide some protection against hazards and perils
which gave rise to insurance". (9)

Thus, Marine Insurance was the earliest form of insurance practiced in
~

the Mediterranean region. This type of insurance spread to other

areas where the merchant ships called to trade. But

"Although insurance had its,origins in the ancient world, the
_ ~,ye-lo1NDen: ~4&sw;;anGEL' -we:timow.' h-eDl.-..!(,Sic)todB.¥ did not

~~'--"'~"",e""'gTT'-begin llntiii- -abeuf"o1th~Pour-teent.hreen turv", (10)

As already noted, before the end of the thirteenth century (In Palermo

and probably elsewhere), a form of loan was practiced under which the-~ lender was the ship-owner and the-borrower the shipper of the goods.
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The loan was repayable on safe arriva]J In such practices, the ship-

owner was indeed undertaking the insurance of a fraction of the value

of the goods. (11)

"In Genoa, .-transactions which were infact prureLy
insurance were drawn by rotaries in the form of a loan

-interest, made "in mutuo gratis et amore" (12) i.e. a
loan)

With time, even these practices changed and later in the fourteenth

ones of
without

friendly

century, Genoese rotaries used a form of insurance modelled on a

purchase and sale instead of the loan "In mutuo gratis et amore". ~

contract of sale was adapted to the purposes of insurance by regarding
~.

the property insured (covered) as sold to the insurer subject to a

"restitutive condition" in the event of its safe arrival. The goods

were at the insurer's risk who undertook to purchase them in the event

of their loss at sea. If they arrived safely, no liability would

attach to the "purchaser/insurer" and the insured would again have to

bear all the risks of loss with regard to the goods These practices

of purchase and sale are significant in as much as they led to the

emergence of the two principles of insurance law which are still of

great importance up to the present day. These were, firstly, that the

insured had to be owners or at least take some interest in the

property insured; for a man cannot transfer to another what he himself

does not own (later expressed at common-law as the "nemo dat quod non

habet" maxim). This requirement meant that the contract was a

contract of idemnity and not a mere wager on the safe arrival of ship

or merchadise. The principle of indemnity remains central to the

more in the nature of a saving or investment). Secondly, if the goods-- .---~.

or ship did not arrive safely and the restitutive condition failed to

.operate,..the insurers ,were entitled to so much of the property insured
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as could be recovered. Harold E Raynes says that:

"The advantage of a contract so drawn as
goods salved (sic-saved or salvaged)
purchaser". (13)

a purchase was that any
would belong to the

This is clear evidence of the origins of the principle of subrogation

as currently practiced. Basically, the principle enables the insurer,

as it were, to "step into the shoes" of the insured, so that after-------
payment to the insured, the insurer can recoup his costs from any

third-party tortfeasor. The insured gives up all his rights and

remedies and the insurer subrogates himself into those rights. This

principle is complementary to the indemnity principle and ensures that

the insured gets no more than a full idemnity.

It is worth noting here that such developments were not isolated or

only confined to Genoa. During this period, the Mercantile age, other

Mediterranean (Italian) city states were also involved in trade which

employed more or less, similar practices. Thus, although the trade of

Florence involved the transportation of cloth from Champagne in France

over land, river and sea, the agents responsible for the transport

undertook the risk of loss together with the transport charges. (14)

Insurance practices never became uniform, however, as they varied

widely in the level of their development. Thus, some cities had

experienced very rapid development in regard to insurance. Thus,

"the first genuine policy of insurance drawn in contract form as
such, of which we have record was executed in Palermo dated 13th
March 1350"~ (15)

......2<OU:J;i""'= wh±~ ~:.;§tlCh eliu-ine~i;nsu.ra;rr~es.expressed by a separate
n~'~~poi!cy 'we~eEim use.in.Pal~tmo;·~he~fo~m~of·the fictitious loan

"In mutuo gratis et amore" was being used in Genoa, but as the
century progressed .... actual policies of insurance drawn as
such came into common use among Genoese merchants". (16)

.._.._..~During ..the latter part of the Fourteenth century the
f ·;~of~underwriting risks became part "of the functions of

practice
merchants
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and formed a sideline of the business of large firms". (17)

The growing importance of insurance both as to the scope and the

amounts involved may be gleaned from the intervention of the (city)

state(s) in the industry:

"To Barcelona goes the honour of being the first in the medieval
world to establish a maritime code, which has been the basis of
subsequent ones. It ws complied in the "Libro del consulado del
Mar" .in the thirteenth century". (18)

6arce)9na also "recorded a first" in being the first city state to
r--- ------.------

regulate. insurance b~ legislation. This 1435 ordinance was enacted:

"....with the object of preventing fraudulent abuses and to give
a preference in treatment to their own ship-owners". (19)

Although the origin of true insurance was with the Italian merchants

of the fourteenth century, it was obviously common among the mixed

mercantile class resident in Bruges (a city in North Western Belgium)

in the following century. (20)

The practice of Marine Insurance however did not come to London via

Bruges but directly from Italian merchants, or as they were called,

the Lombards. Bensa notes that: , "
-:

,//,/

"while there is not documentary evidence of the practice of
Marine Insurance ~ England before the sixteenth century,
It~l~r~ residing in London- may- h ve insured their
cargoes just as they did when exporting, from their Italian
b;ancl-ies,Mediterranean products". (21)

"The conception of insurance in England as elsewhere, arose out
of the mercantile adventure of transporting goods across the
seas, the adventure consisting in early times of the enormous
fortune to be made if the project turned out to be successful as
contrasted with the disastrous loss, even ruin, which resulted
if the project foundered amid the perils of the sea. It is not

;::'-'--.T . .sunnr-l.s Ing ,therefore, •thatA.he-.£Qmmon~laW:;.ai~insurancedeve loped
-,irL -:i::'1t,1,ll'l'l.t4n~ fi-m;~ sast.aac~ hnsnghadesd sd oneeen- questions of Marine

h"- EnsuranlH:";.(22)

In fact, the earliest policy sued upon in an Eriglish court was an

~ Italian one in 1548 in the Court of Admiralty. Policies were not

sealed and could not be enforced at common-law and although in 1601
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the government gave approval to the chancellor's practice of
appointment of commissions to deal with insurance disputes (23),

insurance remained in a poor way thoughout the sixteenth century. (24)

Sir William Holdsworth (25) has it that the earli~~to be

found is in the case of BROOKE C MAYNARD (26) in which an action was
~ ---brought by the insured on a policy written in Italian and subscribed

by two underwriters. The action was defended on the ground that the

insurer had already paid part of the sum and that they had received no

part of the goods which had been salvaged. It was further alleged

that there had been a deviation i.e. that the insured had breached

some of the terms of the contract.

This case shows that by this date (1547), the practi~f __ insurance

was well known in England. Indeed, Queen Elizabeth I of England

established in 1570 an institution where, for the first time,
;---

businessmen could meet and transact deals and exchange information.

This institution was to be called the Royal Exchange (of London~.e.

"after
above
(sic)
and so

she (Queen Elizabeth I) had viewed every part thereof
the ground .... she caused the name of the Bourse by an
herald and trumpet to be proclaimed the' Royal Exchange,
to be called thenceforth and not ot.he rvise". (27)

With the transfer of the merchants' meetings to the Royal Exchange

went their business or Marine Insurance where it was to remain for the

next three and a half centuries. (28) Soon thereafter, attempts were

made at organizing the practices and market of Marine Insurance by

.J:.e.guining.j.hatal-:linsurances_be registened and by the erection of an

The

compulsory registration of insurances was aimed at combating the evils

of ~QU~or-9v~r-insurance so that underwriters might see the terms

of and the total amounts of, assurance placed on any venture.
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"There were two important results from the creation of the
Chamber of Assurance. First, in consequence of the policies
being drawn by one person, or in one office, the clauses became
standardized and ....a form was adopted which has essentially
persisted to the present day. The second was a lull of
litigation in the Admiralty court owing to the facilities for
arbitration through the expert commissioners". (30)

It should be noted that during thi~ pe~od, the insurance business was

p~ac-t-i-G€-G-by--i-ndi.vicl-ua-lunderwriters. However, despite the system of

individual underwriting of Marine Insurance being common among all the

Mercantile cities and ports of Europe, the promotion of a large joint-

stock company had been proposed as early as 1629 in Holland. (31)

Incorporation of insurance companies was, however, pot to come to-- -_. --- --- ---- -"-
f

England until a century later in 1720. Incorporation aL-t.hiLtime

could only occur by Royal charter or by a private Act of Parliament

and was by no means easy, especially at this period when the

governments' policy showed a reluctance on its' part to encourage

incorporations. Shivji (32) writes that it was only the temporarily

poor finaQc~s_ of the English Government which introduced corporate

under~ritni in B-r-itaini v e .

"Those who fought for incorporation lost battle after battle
until they decided to rely on the power of money rather than on
objective arguments. So they proposed to hand over to the
crown's treasury h 600,000 in exchange for two corporation
charters and a monopoly of corporate underwriting in the field
of Marine Insurance".

Raynes (33) puts it more bluntly:

"NJ?_. further progress might have been made had not the two
interested parties resorted to genuine bribery: this time of His
Majesty himself, who was deeply in need of money".
s~-t.-htI. at -eRe f.rcs.tnt. _ ci:osur·an9·c0mpa'friresnamely The Royal 't~-,-

Exchange Assurance Corporation and the London Assurance Corporation

came into being. "Bribery or no bribery", incorporation of insurance-----
companies, conferred great advantages to the individual underwriters
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who could now become members and enjoy the requisite limited

liability.

In 1721, the two corporations sought similarand btained
r:

supplementary charJlers to enable them to undertake fire and life

insurance. "Both companies are flourishing institutions, transacting

all classes of insurance business after two hundred and forty years

" It is interesting to note that they were among the first

pioneering companies to set up agencies in Kenya at the beginning of

this century.

The above situation (Incorportion of insurance companies) did not,

however, spell the death knell of individual underwriting. The fear

that the creation of joint-stock companies would be detrimental to the

position of individual underwriters In the market proved to be

baseless. (34), writes that "Indirectly theTo the contrary, Raynes
( I( '-~\. >-c~rd~rs to the Royal Exchange and the Londongranting of the

Assurance Corporations brought about the organization of underwriters

in that institution known throughout the world as LIoyds, an

institution which in its mature strength now enters every branch of

commercial insurance".

Indeed, Alan Harding (35) in his book, "A Social History of English

Law" has submitted that:

HH:" e ~ he~ .ghteent.h~cen-t.ryhwasE'-t.hercenturyof't.loyd's, Amongst the
~ .!"" -~insurarrc rbroker- _ ott;esorted_to tlier eef'f ee-House in Lombard~ ~,..

Street from C.1720, and the merchants who did the actual
underwriting, as just one of their varied activities, flourished
the careful judgement of risks and premiums .... which has always
been the insurer's particular skill",
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The eighteenth century was also the one in which the common-law moved

into the commercial field. Since a large risk would be underwritten

by several insurers, the courts had to permit the "consolidation of

actions". Mansfield was the first judge to understand "to the full

that insurance was a contract and he particularly emphasized the need

for good faith in Marine Insurance which was open to monstrous frauds

on the part of the ship-owners". (36)

In CARTER V BOEHM (37) he laid down the obligation of a policy-seeker

to disclose "all his circumstances".

From this point on the practice of .-in.s.\.lLa.nQ~and the rules to govern

it grew at a very rapid rate. This was accompanied by a widening of

the scope of activities and classes covered by insurance. Ijjsur ing

~,_ however, become commercially feasible until the end of

the eighteenth century w~en the growth of acturial science made it

possible to estimate life expectancy. This was also the time when a

large middle-class clintele of clergymen, lawyers, millowners and

others, living in a reasonably settled political climate emerged.

This development was assisted by the Life Assurance Act 1774 (38)

which prohibited insurances without interest. This meant that

wagering policies in which the policy holders had no legitimate

interst were forbidden. The Act further provided that no greater

amount would be recoverable from the insurers than the amount or value

of the Assured's interest. (39)

The insurance industry in England continued to develop throughout the

19th century. Since 1862, the Companies Act applied to all companies------
including insura~Ge companies. Ease of incorporation meant that there ,;
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were well over four hundred insurance companies by the turn of the

century (40). It therefore comes as no suprise that it was corporate

underwriters who pioneered in the insurance business in Kenya in 1904

as noted earlier. (41)

1.3 THE HISTORY OF INSURANCE LAW & PRACTICE IN KENYA; ITS DEVELOPMENT
AND PRESENT STATUS

"Kenyan" insurance law was adopted from England based mainly on the

English statutes of General Application" the common-law and the

doctrines of Equity in force in England on 12th August 1897, the

importation being statutorily provided for in the 1902 Judicature

Ordinance. As W. Alotch writes:

'1nsurance as practiced in Africa (and hence in Kenya) is mainly
an_ intruduction of tbe colonial powers, as it was insurance
companies from the then "mother.coJ.mtries" which extended their
activities to the territories newly acquired by their respective
governments". (42)

lThus, insurance was introduced in Kenya by the overseas
insuranc~ companies merely Gpeniug_ne~ agencies in the colony.
This was in 1904 when the London and Lancashire insurance

IV companies appointed agents for insurance business in Nairobi.
Some time later, some of the companies established full fledged
branch offices. One such pioneer company was the Royal Exchange
Assurance of London which opened a full branch office in Kenya
in 1922. The Commercial Union followed suit in 1929. (43)

I...Lhashowever beeru.cnnt.endedthat/ "The conc~pt~Unsurance is
.... not tal.ls new to Africa and (that) the preceding comments
only apply to the industry as it is currently known to us. Our
communities have always had traditional forms of managing some
of the risks facing them. An example of this is the extended
family syste~ whereby members of a family, a clan or even a
arger group, shared certain responsibilities Such

securit~_as is provided by some insurance policies is therefore
--"-=:;= _p~oL@!!D .t,.p-Adit}onal-l!ayof-sl iv ing .• ". (44)

Otl}el: bave"· eJ~-i;s-fr:Me·",,-.....-4>;>---~radithmad:,insurance" on the (".l-grounds that it differs so much in function from its "modern"

counterpart (insurance as commercially practiced today) that it is not

insurance at all. Shivji (45) writes:
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"Bour eois .deo.l.ogies ....fai1 to see the qual itative difference
between the institution of insurance of (sic) a capitalist
society and-Ue- communal social (security) devices of
traditional societies At the same time they fail to
relate Lilsuranceto the capitalist mode of production .... hence
too, they fail to give a rational expose' of the functions of
i~urance - for t~~t is there to provide protection, to share
out losses etc. - In short a benevolent institution for social

. "serVIce .

Shivji further argues that the inst-i-tut-i:-0nOL insurance is an

':Jmportantinstitution for accumalating capital in concentrated forms"

and is ~hereLore i~elled_by a profit maximisation motive:

"Thus like s1av£-t:-y_,msur ance , banking and such other
institutions were directly and funaamenta~ly instrumental in

Ji'nancing the .i ndustrial development of Britain and Europe
generally. To wrap insurance in the clothing of a "social
device for equalising and distributing losses" is therefore to

~miss tilebasic function of-insurance as financing institution
i.e. insurance is primarily a capital accumwlation and
investment dev ice". .(46)

Regardless of the differences in function between "the institution of

insurance (in) capitalist society and the communal social devices in

traditional (african) societies", it is my submission that some

elements of insurance as per our functional definitions (47) are

plainly apparent in the "traditional" institutions. For our purposes

in this thesis, it will be sufficient merely to note the similarities

and differences between the two institutions as has been done above.

This is especially so in view of the fact that:

~hese traditonal fo m f insurance_are ....dying out fa~in
~~~~evelOPjng __C~ries (Kenya included) as a result of

economic and social developments which have brought about anew
and-foreign econoe ic and social order. ("Mode~n" --'nsurance is

t.......therefore.••••slowJ.YA~.r,eplacJ.ngL thel1 traditional methods of
-,-rr...,...,.,=""i-r.£) e1llD 0 -n° frimm communities. The
i.rn:h15tindustris. a esn:l-b.;-agradmcl SttIIIinrgan important role in

our countries" (48) (emphasis mine).

This thesis will therefore be mainly confined in scope to modern

_insurance. prac.tices and law. Dealing with the traditional methods 'of
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providing security would, in my opinion, be merely of academic

importance with little or no practical application.

The fact that "modern" insurance is only "slowly replacing the

traditional methods of providing social security to members of our

(African) communities" needs emphasis. (49) A historical basis for

this slow pace in africans' adoption of modern insurance practices may

I be found in the statutory discrimination against them which

effectively impeded their entry into the insurance business.

As early as 1903, ~he colonial government had enacted an ordinance

The Credit Trade with Natives Ordinance (50) which in its effect

• excluded African participation in business, including insurance

business.

This ordinance was t~ly to such provinces or districts as the

Governor "shall proclaim or declare". (51) By the exercise of the

powers conferred to him by the provisions of section 2 of the said

ordinance, the Governor declared the ordinance to apply to the whole

country. (52)

S~f this ordinance contained the important provision that:

"No contract for the sale on credit of goods to the value or attne price of more than 10 pounds by any trader or other person
-not being a native of such provinces or districts shall be valid

Rnless it is in writing and attested by the District
-Commisssioner of the district to which the native belongs". (53)

oral was admissible in any court in proof of the contract unless the

above conditions had been complied with. (54)



14
The Credit Trade with Natives ordinance was replaced by the Credit to

Africans (contr~ Ordinance of 1948 (55), - an even more detailed and

restrictive ordinance than the 1903 one. The headnote of the 1948

ordinance left no doubt as to the objectives of the statute:

"An ordinance to provide for controlling the granting of credit
'bY non-Africans to Africans".
-~

Ostensibly, such laws were enacted to "protect" the inexperienced

Aj[rican from the vices of the non-African. In practice, they merely

denied h' -& chance to participate in business, including the

insurance business~/ Infact, legislaJj.on geared towards-Cudailing (or, - ,

indeed preventing) Africall-P~ticipa~n-the insuranc~ had been
•e~~~ namely, the Control of the Business of Life Assurance

with Afr-icerrs=Ortrinance . (56) By this ordinance, elaborate procedures

were instituted which effectively :Sahguarded" the Afric_an from the

security offered by life insurance! Under the ordinance, no person.-
other than a person approved by the Governor in Council could effect

any life assurance business with an African, and the approval could be

withdrawn on three weeks notice. (57)

This ordinance was repealed and replaced by the African Life Assurance

(control) Ordinance of 1948. (58) The 1948 ordinance prohibited, per

section 4(1), the canvassing or soliciting for any life assurance

proposal from any African without first obtaining a written permit

from the Provincial Commissioner of the province in which such

canvassing or soliciting was to be carried on. Such a permit would be

issued. at Lthe l.,EnGl-'Li!l.cial;;.Gomm-issionep.s'.discretaon and an appeal e. '"

aga.rns't such- 8.:-decilsi'or.dt,ay'witJithe-Gover-hose whose decision was '.:!'

final. Section 5 of the ordinance provided that any African could (in
. ---
theory) get certificate of exemption from the operations of the

legislation by applying- either· to the Ch ief -Native Commissioner or to
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the Provincial Commissioner. The ordinance however gave no indication

of the factors considered - but the chief one seems to have been

literacy on the part of the African so that he could at least read

what he was agreeing to, even if he could not grasp its implications.

Compliance with the requirements of the ordinance was buttressed by

such draconian penalties that, as Professor O.K. Mutungi (59) states:

"only a foolhardy underwriter determined to wind up his business
would have dealt with Africans under such circumstances".

Such penalties included a fine of 10,000/- for transacting life

assurance business with an African without the prior approval of the

Governor (S.6).

Professor O.K. Mutungi further states that the effect of all this was

to ~~fect~_fiscourage underwriter~o~dealing with Africans. He

proceeds to criticise the legislatio~as discriminatory, unreasonable

and misconceived: i.e.

"There seems to have been no way of ensuring that the African
understood the proposal form, the policy and the terms contained
therein, unless he read them and interpreted his understanding
of the same to the administrative agency". (60)

He argues further that the administrative agency would have to be in

possession of specimen proposal forms from all the insurance companies

operating within the colony. This would have been administratively

emerous. But even if this were .practicabIe, the African would not be

in possession of the policy itself which was only issued after

~ .:.~forma.lit.ie·,·n~luding•.....&medical ce.rtificates .¥d reports.

~'r Topinibh, ~tb;i~sbmii<ngscupth:e~pariido~I ef<,JJthel'eg~l-and the hen" for it opi
In my""

v,__

would be impossible for the ~fr~n to demostrate his understanding of

the policy ~ince he could~ot obtain one unless he accepted one; and

.equa-Hy-: impossible ·to accept the terms because he could not do so 0:
'-..
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unless he got one. This dilemma denied the African virtually all hope

~ a life assurance policy.

Secondly, the literacy test to determine which Africans---
granted exemption to the above requirements (of the Life Assurance

(control) ordinance - Cap 104 of 1948) would be insufficient. This is

because insurance documents are highly complex and literacy perse
"'-----------

might not suffice to ensure the correct interpretation of the

technical words often to be found in Insurance Law and hence in

policies too. These are best understood by insurance lawyers and the

courts. Thus, even the literate Chief Native Officer or the

Provincial Commissioner might well be incompetent to interpret the

policy correctly leave alone testing others' understanding of it.

This would mean that the ideal position in this regard would have been

to "protect" everybody in the colony, African and Non-African alike.

Besides, illiterates should not be denied their rights to freely enter

into contracts. All that would be necessary would be prior

explanation to the party of the terms and conditions of the contract

before the agreement is effected.

This unsatisfactory state of affairs meant that by "1964, only 0.5% of

the population of East Africa (and hence a similarly small propotion

of the Kenyan population) held life assurance policies and very few of

these were held by Africans". (61)

This problem was further in-tens-Hi-ed---'&y-the--f.aGt-- that pioneering

.coapaniee , -offer ei-r serv ices ·.mainly_in_the urban areas whereas

about

"about 80% of the Africans lived in the rural areas. Even those
who lived in the urban areas were unable to actively participate
in the industry as policyholders or shareholders for a long time
during. the colonial periodt-.due to their low economic status.
Worse still, those who took out assurance policies in particular
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had special rates applied to them which were higher than those
payable by Europeans and other members of foreign
communities ..." (62)

There is evidence that insurance companies still concentrate their

activities In urban areas almost to the toal exclusion of the rural

areas. Thus, as recently as July 1990, there were still appeals to

insurance companies to "extend their services to rural areas where

smalL~n<Llar~e-scale farmers may benefit easily". (63)

I It should be noted here that the African Life Assurance (control)

ordinance of 1948 was repealed by S 48 (4) of the Insurance Companies

Act, 1960. (64) This "new" Act however left many loopholes through

which a lot of mischief was committed by insurance companies.

Consequently, after a lot of criticism and concerted public outcry,

the Insurance Companies Act of 1960 was repealed and replaced by the

insurance Act of 1984. (65) This act came into force in January 1987

and is still the applicable statute on insurance in Kenya today. The

need for such new legislation was imperative i.e.

"According to the Commissioner of insurance (an office itself
established under the 1984 Insurance Act), Mr. Marcellin
Muruthi, the replacement of the insurance companies Act of 1960
with the new Act (Insuran ~Ac 984 was necessary_ to remove
the numerous ~s--aRa--IoGPholes which existed in the
ins:ur~~c~en~ironment. Apart from seeking -~ prote~t the
i~st-&--&f -the insuced PllliILC, the new law is intended to
protec~ the interest of the in~urers as well as developing a
strong, -heal thy and solvent infrastructure of insurance
operators". ...... the overhaul of the legislation governing
the- insurance industry, he said, reflected the universal trend
taken by both developed and developing countries of introducing
strict supervision of their respective insurance markets". (66)

Kenya has followed this trend because, .inter alia, of the important

"This role of the insurance industry is often not well conceived
as the public often think (sic) that insurance companies merely
collect premiums, are stingy in settling claims and do very
little in the task of nation building". (67)

The contributions made by the insurance industry are numerous.
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Briefly, they include "acting as a main channel .... of collecting and

harnessing national savings and making sure that they are readily------
available for proudctive investme ts". (68) Insurance companies do

not hoard the funds collected. Like banks, they do business with the

money given to them. Insurance should, therefore, not be seen as a

benevolent institution for the collection of premiums and
adminsitration ~f the same in the event of a claim arising .

....."In Kenya, the financial resources mobilised by insurance
companies have grown substantially since independence" (69) i.e.

Gross Premium Income stood at KShs 153 million in 1965 compared to

gross outgoings of KShs 71 million. By 1983, a gross premium level of

over KShs 1.1 billion and outgoings of close to KShs 500 million were

recorded. In 1986, gross premiums on Life Assurance alone stood at

(K~ 50,120,000) i.e. KShs 1.0024 billion and total outgoings stood at

(Kb46,172,000) i.e. KShs 923 million. In the non-Life Insurance

category, similar results were recorded i.e. gross premiums of (Kb

63,532,000) KShs 1.4 billion and total outgoings of (Kb 47,068,000)

KShs 942 million were recorded. (70) Taking into account that "over

the last six years or so (From 1982), Kenya's insurance industry has

experienced tremendous growth" (71), it may safely be concluded then

that the insurance industry now controls even more awesome amounts of

money. With this fact in mind, it is even easier to appreciate the

industry's contributions in creating direct and indirect employment

(which is crucial especially in the face of the "unemployment crisis"

currently facing the country), creating a protective climate necessary
:f.w:",- -.industrhrl1grOHthr.(-therIi.-sks" -invo.kved.iB:-certain -industries i ,e. -it

aviation, food-processing, jewelleries etc. are so large that without

insurance few businesmen would ever think of venturing into them) etc.

One contribution of,the insurance industry whch is often overlooked r r
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but which deserves closer scrutiny and emphasis is the role it plays

in minimizing losses and accidents against which they insure.

"Insurance involves a pooling of risks and an insurer - or a
fortiori, a combination of insurers may find it worthwhile to
reduce or eliminate risks which no individual risk-bearer would
find prof itable". (72)

It is interesting to, for instanc~ note that,

"...fire brigades in England were originally established and
maintained by insurers (and that it was) ..... not until 1865
(that the) responsibility for fire-fighting (was) transferred to
the Local Authority". (73)

Moreover, the fact that premiums payable are based on the degree or

probability of loss acts as an incentive for others generally, to

reduce the risks they are exposed to or else be declared bad risks and

forfeit insurance cover.

It should be noted here, that contrary to popular belief

"the scope of direct loss prevention by insurers is limited by a
number of factors i.e. "the incentive of the insurer to minimize
loss is small because the insurers would in turn come under
pressure to reduce their premiums". (74)

It may therefore be correctly said that this is one area of activity

in which the insurer acts, largely, in the spirit of public service.

This may be seen as a genuine act of self sacrifice on the part of the

insurer, who it must be remembered,

"...tries to have a balanced portfolio in order to achieve a
certain profit ratio over a period of years to so that (he) can
look after the interests of the shareholders and at the same
time build up adequate premium reserves for coping with
unforeseen contingencies". (75)

In Ehort, .the. Insurer-....is ..a.1~0coapelled by· a .profit maximisation

exists merely as "one more institution for absorbing the (economic)

surplus in capitalist society i.e. that it is not really necessary to

have an -insurance industry for.
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" much of what appears to be essential, productive,
to bourgeois economic and social thought turns out to
essential, unproductive and wasteful". (76)

rational
be non-

Shivji therefore concurs with Baran and Sweezy (Monopolv capital

Penguin Books at P 143) that:

"If all sorts of insurance were automatically provided for
everyone as part of a comprehensive social security system, all
the footless trapping of agents and salesmen and collectors and
accountants and actuaries and huge buildings to house them could
be dispensed with". (77) (emphasis mine)

This to me appears merely cosmetic, for nationalised or not, insurance

would still remain insurance. The nationalised industry would still

require "accountants, actuaries and huge buildings!" Moreover, the

nationalised industries, inefficiency, complacency and bureaucracy

would set in.

This, it is my submission, would in practice be "a cure worse than the

disease". No one has (so far!) advocated for the complete abolition

of the insurance industry as such. That would be unthinkable in

todays world where more "accidents will happen" - and actually do

happen!

The insurance industry is today experiencing a surge of vitality due

to the booming business. However, in the highly competitive local

insurance markets, the 38 insurance companies and 48 Insurance

Brokers' firms (78) have little room for complacency. This is

especially true in view of the fact that they are constantly faced

with new c~lleng~s tQ grapple with for instance

·\i~r.c "~Th ~~esident. Pr0fe;ss~,:George'Saitoti) said that the
scourge of AIDS presented a challenge to insurers not only to
evolve life policies which excluded the disease but also to make
a contribution towards containing its spread". (79)

Whatever little complacency has been creeping into parts of the "1
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industry is no more - Mr Sastry, an acturia1 scientist says:

"a sudden gloom has descended over the life insurance
and all the complacency of improving mortality

swept away". (80)
industry

has been

However, the general outlook or mood in the insurance industry is far

from gloomy. This is evidently clear from the booming business

recorded by insurance companies. (81)

Similar results can be contemplated for the future because, "not more

than ....5% of the insurable population in Kenya is insured". (82)

Further evidence of this optimism in the industry may be seen in the

mooted:

fact that the idea of a second, but private reinsurance firm has beenr~
<\, l> .t:. vt. ~

,.r'~'~t>,{ '::;'v"'y:>-"
/

"'--\'\~ <;'~ \..,.

\
'\"The Association of Kenya insurers has supported a py6posal for

the establishment of a private local reinsurance .,¢ompany,I~""

The private company, to be capitalised at Shs 50 milliorl,•.z..' is
expected to complement the services of Kenya Reinsurance
Corporation". (83) ~V'-~2t-e<:. ~~£,Ib\ lr..1 i.....~""<--G> ftci-

This idea if implemented would be of great benefit in minimising

"foreign exchange outflow from Kenya In respect of external

reinsurance purchased by insurance companies". (84) Besides trapping

extra foreign exchange from being siphonea off abroad, such a second

reinsurance company would provide competition leading to greater

efficiency in the reinsurance field.

In conclusion, it may be said that the present atmosphere in the

c, <•• Kenyan.z-' suranee induat ryri eJ4t-tJtealtsh ~~Gellald Malynes (d 1641)

remarkcin~tne 17th century that 'man canneu'invent or imagine anything

but the value of it may be assured" (85) appears an apt description of

Kenyan insurers' aspirations.
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Yet, the insurance industry has its own problems - both as to the

practice and the law applicable. The insurer's booming business must

correspondingly mean better terms for the insured who makes all this

possible. The extent to which (if any) insurance practice and la~

balances these varying interests in the insurance contract will be

assessed in this thesis. The insurance contract; its basis nature and

operation will be examined to establish whether and if it is merely a

device to assure the insurer of unlimited profits or for the benefit

of both parties thereto.
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CHAPTER TWO

2.1 DEFINITIONOF THE INSURANCE CONTRACT

Examining and evaluating the nature, strengths and frailities of the

Insurancecontract is a formidable task. It would be impossible even

to embark on such a task unless we defined our subject matter, the

insurance contract, at the outset. Failure to do this would be

tantamount , metaphorically of course, to "putting the cart before the

horse" and would inevitably prove fatal to the success of such an

important endeavour. An attempt will therefore be made, at this

juncture, to illustrate the basic nature of the insurance contract and

therefore lay the ground for further scrutiny.

By far the simplest and most useful definition of the insurance

contract was given by Channel J in Prudential Insurance Co V. Inland

Revenue Commissioners (1) as

" a contract whereby one party (the insurer) promises in
return for a money consideration (the premium) to pay to the
other party (the assured/insured) a sum of money to provide him
with some corresponding benefit upon the occurence of one or
more specified events"

At page 663, he (Channel J) went on to state:

11 the next thing that lS necessary is that the event
should be one which involves some amount of uncertainty. There
must either be some uncertainty whether the event will ever
happen or not; or if the event is one which must happen at some
time or another, there must be uncertainty as to the time when
it will happen"

He further added at P664 that

"the specified event must further be of a character more or less
adverse to the interest of the assured".~""""" un u.i'"u. ~L . -r:.i.:.-,I. .,u'-... ~ ~~~ l, ~u.a~!-at._~

This illustrates to some extent, the nature of the insurance contract.

The requirement of an event "more or less adverse to the interest of

the assured" is however not universally true of all insurance
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contracts. Thus, in life policies with endowment provisions, it

usually does not feature. This requirement of what is technically

known as Insurable Interest in insurance law is a basic feature in any

insurance contract. However, the need for it to entai I some "adverse

character" is strictly speaking, only required in indemnity insurance

contracts. The concept of indemnity will be dealt with at a later

stage of this chapter.

In a nutshell, the nature of an insurance contract may be stated as

aleatory (depending on an uncertain event or contingency as to both

profit and loss), standard form (made habitually In a standard

document(s», unilateral (because only one party, the insurer has to

perform), of utmost good faith (under which the status of uberrimae

fidei and the duties as to full disclosure arise) and a contract of

adhesion (because one party, the insurer, usually dictates the terms).

These features have important implications, some ofwhich will be

considered in this chapter.

2.2 THE STANDARD FORM

By nature, the usual contract of insurance used in the insurance

industry falls squarely within that class of contracts known as

"standard form contracts". A standard form contract has been defined

as:

".....every contract whether simple or under seal and whether
contained in one or more documents, one of the parties (to
which) habitually makes contracts of the same type in a
particular form and will allow little, if any, alteration from
t.hat form". (2)

::<Ull'bra(;Lt.OO..rumien,' ~andand.·forJllL1.Or.:no~"Lt:.~·s ..importantto remember "\..0

that the insurance contract is first and foremost, a "contract" and

only subsequently to be differentiated on the basis of its, sometimes,

peculiar features. Thus, the insurance contract is not exempt from



29

the rules of the general law of contract which require consideration,

intention to create binding legal relations and an offer and

acceptance - if a valid contract is to arise.

But the offer and acceptance under insurance contract law is somehow

looked at differently. In legal theory, insurance companies (and

other insurers) do not go the public (insureds-to-be) and ask them to

be insured. Instead, the public is thought to go the insurance

company and ask it to insure them. The company may accept or refuse

to insure. So the offer comes from members of the public and the

acceptance from the company (insurer).

In practice, however, the insurance company issues its proposal form

to the intending insurerd. After filling it in, the applicant leaves

it to the company to study it before it accepts or rejects "his

offer". If the offer is accepted, the company issues the policy - a

document (s) embodying the insurance contract.

Since the proposal form largely contains the terms of the contract to

be effected, the insured is being presented with a document containing

the terms of the contract, to which term's formulation he has not

contributed at all. As already noted, this is in keeping with the

characteristic of standard form contracts as contracts of adhession

where one party (insurer) expects the other (Proposer/insured) to

adhere to the terms of the contract which he presents to him.

Under the theory of Freedom of Contract as promulgated under the

common law, each party to a contract can vary, modify, amend or even

I=efuseto .ent.en-iRtO.' the transacton i.f he deems its terms to-b~ harsh;
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~ contract should therefore mean a bargain in every sense of the word,

that is, a freely negotiated and a freely entered into agreement.

This is based on the assumption that both parties acting at arms-

length and each looking after his own best interests, have equal

bargaining power.

In practice however, the theory of Freedom of Contract has acted as a

smokescreen behind which a very ruthless type of exploitation is

carried on. For one party to the contract (the insured), the theory

of Freedom of Contract has resulted in the emergence of practices

which are the very antithesis of the freedom of choice it professes.

The insured is usually presented with the fixed terms of contract on a

"take it or leave it" basis. There is not even a semblance of a

bargain involved!

The contract is, as it were, rammed down the insured's throat because

he has very little choice in the matter. The insured, even if he

rejects a praticular contract is unlikely to get a better deal

elsewhere because the other insurers offer largely the same terms in

the standardized contract. This situation is clearly articulated by

J H Baker when he states that

" even if a party has the freedom to refuse to make a
particular contract, he rarely has the freedom to co-determine
the terms of the contract and very often because of the
universality of the standard forms or the existence of
monopolies, neither kind of freedom is present". (3)

For the insured who needs and is sometimes statutorily required to

have insurance cover (as in Motor Vehicle Third Party Liability
• _. -8.l'Z- - s.:."";: or ~~st:"~ ~;::~.;:.-.--.-;~_ - t:uacr:.:;..n c.a;:;

Insurance), he has no choi~e __but to take whatever is offered.
t f,.

The insured's woes are further execerbated by the fact that the

standard form contract almost invariably contains exclusion clauses
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inserted by the insurer. The insurer uses these clauses to limit or

even escape liabilities, obligations or duties he would normally have

to meet under the contract. For the insurer, who is the economically

more powerful party with correspondingly more bargaining power~

"The standard form contract carries with it a temptation to
which it is only too easy to succumb. It is often drawn up by
one party to the contract (the insurer) often by lawyers on his
behalf and the opportunity is there to insert provisions
favourable to the drafting party. Where it is known that the
other party is unfamiliar with the subject matter of the
contract, that he is unlikely to take advice before entering
into the contract and in particular that he is unlikely even to
read the provisions, it is perhaps only natural that one-sided
terms should find their way into the contract". (4)

In such circumstances, the insured is completely walled-in and

compelled to accept the terms unilaterally inserted by the insurer in

the standard form contract. This explains to some extent why, for

instance, an insured would be willing to contract and pay premiums

under a Personal Accident policy which provides that "compensation
.,.r.V

~~shall be payable ONLY when the claim shall have been proved to the
("I..(

~lr.\\l!satisfactionof the (insurer) company". (5) In "normal" circumstances

~~' we would expect the insured to object to a clause which empowers the

.~ insurer to judge when a claim he has to pay is satisfactorily proved.
11

The likelihood of bias in such a case is so probable that an insured

must accept such a clause under great pressure.

The failure of the Freedom of Contract Theory to take into account

that differences exist as to the amount of bargaining power possesed

by the parties enables such a situation to exist. The fact that such
-"'Ollatt:0nCG:aln.ex.a.st·nd.doess.i n ~B.' ~'m- U<frficientlyproves -t-Ae

rt;heofY1'of f'reedom'of'eontracb to'be §bst -that'- a theory or abstract

notion not corresponding with reality at all! With that, the insurers

justification (as the "stronger party") for inserting whatever terms
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he wishes is exposed as no more than an excuse to perpetrate open

exploitation.

In recognition of the fact that some parties may be prejudiced because

of the inequality of bargaining power, the courts have attempted to

reduce their disadvantages by applying special rules in regard to

standard form contracts. Thus, by following the contra preferentum

rule, the courts have been able to construe exclusion clauses against

the person who inserted them and is relying on them, where some

ambiguity exists.

The contra preferentum rule has one great limitation:- it IS

applicable only where ambiguities exist. But the insurance companies

(insurers) usually have at their disposal well paid and experienced

lawyers. These lawyers enable the insurers to draw up and validly

incorporate exclusion clauses covering almost every contingency

imaginable. 'MSuch clauses are couched is such clear language that the-contra preferentum rule is inapplicable, and the insured is left

almost literary at the mercy of the insurer.

By formulating and applying the theory of fundamental breach. Courts

have further attempted to protect the weaker party; the insured.

Under the theory, an insurer would not be allowed to exclude the

central or core obligations of the insurance contract which

constitutes its actual essence. The idea here is that a party should

not exclude his liability for breaches of fundamental obligations or
~l~&'t~eJ:1unl!!:mffered!;')' . :"_m'bl J [;£ ~ f.. '<,-

those that go to the root of the contract. In the absence of such a

rule, absurd results might come up, such as of a party to a contract

excluding any liability that might conceivably
e PCUIo'r • .1 f:o?1D rt undee-

arise under
-i

all
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cirumstances whatsoever. Commenting on just such an occurence, Lord

Devlin in Firestone Tyre and Rubber Co. V. Vokins & Co. Ltd. said:

"This is not in law a contract at all! It is illusory to say:
we promise to do a thing but we are not liable if we do not do
it". (6)

Contracts of insurance approaching the above situation, are in my

opinion, in existence today. How else can one construe a Personal

Accident Policy (7) in which the insurer undertakes to "pay the

appropriate benefit to the insured" if "the insured person shall

suffer accidental bodily injury which shall independently of any other

cause result within two years in the death, disablement or incurring

of medical expenses", and then lists down twenty three excluded

activities. Included In such activities are boxing, football

including rugby, motor-cycling, use of wood-working machinery,

wrestling etc. These are activities which the insurer undoubtedly

feels increase the risks of personal accident too much, but they are

so common place that for instance, a football/rugby enthusiast would

be quite surprised to learn that the insurer would give no

compensation if he met an accident while playing the game. In this

manner, the insurer seems to be undertaking to cover people for

personal accident only if he is reasonably sure that no such personal

accident can occur! It may be that the insurers are therefore

avoiding falling foul of the theory of fundamental breach only

marginally so that the insured is still largely unprotected by the

theory.

breach is substantially limited because it can only be applied through

the courts when a dispute has arisen, and not at the time the contract

M~ove~,. th&~party alleging fundement
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bears the burden of proving it and this is sometimes too much for the

insured who has only a limited amount of resources or experience to

devote to litigation. Since it can only be invoked after fundamental

breach has occured, the theory offeres "too little too late" to the

weaker party. It appears to be an attempt to cure after allowing the

disease free reign to develop. ~t is therefore felt lthat this area

of insurance contract law should be reviewed with a view to coming up

with viable solutions aimed at prevention rather than correction.

Lest we be accused of blotting out "the other side of the story" it

should be mentioned here that the standard form contract is not "all

bad". Thus it continues to exist in commercial activities because of

the convenience it endows. Where as in insurance contracts, a large

number of largely similar type of contract is transacted, the standard

form is an "indispensable" aid in expediting the transactions. In

fact, the lack of bargaining which is such a great disadvantage to the

insured has been cited as an advantage as it leads to expeditious

transactions. The standard forms, being used routinely, are easier to

fill, to check and even to correct. It has also been argued that the

standard form is also advantageous in helping parties to attain

certainty in their dealings. The standard form contract anables

parties to transcend the need for them to re-negotiate and bargain for

every transaction. Moreover, as it is conceded that the insured

posseses insufficient knowledge and experience to properly comprehend

the insurance contract, little benefit, it is argued, would accrue to

It is submitted however, that despite all the foregoing justifications

.m- _ H~i7l'tin;g"" lrei iSi::anda;n<i dniI'iII' ontnact ltin li,!;sl.rigid form in
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insurancelaw, so many abuses and injustices are disclosed in practice

that there can be .0 doubt that a less rigid system is by far to be

preferred. Although the terms under a standard form contract of

insurancecan sometimes be altered by endorsement, this is so limited

as to be deemed a mere ornamental provision. Mr Kephers Atieno

Usenge, an Assistant Manager at Blue Shield Insurance Company Ltd

stated that endorsements are in practice only used at the option of

the insurer. They are also not subject to negotiations and may be

used to further oppress an insured since they may exclude liability in

certain specific circumstances or make indemnification of the insured

subject to certain conditions. Thus, it would undoubtedly be against

the interests of the insured to insert an endorsement reading:

"EXCLUSION OF THIRD PARTY WORKING RISK

It is hereby understood and agreed that except so far as is
necessary to meet the requirements of the Legislation, the
company shall be under no liability under section II of this
policy in respect of liability incurred by the insured arising
out of the operation ....hereto". (8)

But although endorsements can be used to oppress, it would be

erroneous to consider them as totally against an insured's interests.

Thus, endorsements do exist which actually increase the insurer's

liability as where one declares:

"It is hereby understood and agreed that the limit of the amount
ofthe company's liability for Medical Expenses under section III
in respect of anyone accident is increased to Shs ...".(9)

It is therefore submitted that the endorsement is a neutral tool which

can either be used to benefit the insured or oppress him. Since the

insurer is in control of this tool, he should be discouraged from

Legislation penalising him for this or by other measures.

n oncrns.ion,-.nt--II&·be stateaiwitbout a doubt that the sta1fdlH"'dfur hr.r,>"'M:E:.·

~fVlI.s,-..,.,
" T OF

L1 r
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contract in insurance is here to stay. What should however be

constantly reviewed is in what form it is used and whether it is being

used as a means of unjustified exploitation of one party by the other.

In the next chapter, what the legislature has done under the Insurance

Act (1984) to ensure that such exploitation does not occur will be

evaluated.

2.2 THE CONeEPI' OF DISCLOSURE

The very nature of the insurance contract as a prime example of the

class of contracts Uberimae Fidei, that is, of the utmost good faith,

forms the basis of the duty of disclosure imposed on the parties

thereto. This means that parties to the insurance contract are bound

to volunteer to each other before the contract is concluded,

information which is material to the risk undertaken. This duty is

in vivid contrast to the caveat emptor (buyer beware) rule employed in

the wider commercial contract context, where utmost good faith is not

required, and each party is expected to bargain for his terms as best

as he can. In this wider context, none of the parties is under any

such duty and they can withhold any information privately held - even

where it is central to the subject matter of the contract - from the

other party. Thus, the contract is by its very nature as a contract

uberrimae fidei distiguished from other contracts. This concept is

not of recent development as is evidenced by Lord Mansfield's

statement in the now famous case of CARTER V BOEHM made in the mid-

eighteenth century that:
~~~~'e_.: -[(!)df:aj:<t,hid'nrb~~i:ftfu:er;np.a.dr~byconcea ling what he' '~rvat' ~'~f'I!'''-.,j

knows to draw the other into a bargain from his ignorance of the
fact and his believing the contrary". (10) (Emphasis mine).

As can easily be discerned from the above, the utmost goodfaith, at
..-...least;mntheorYiYa ':-8t-'TelJuinettl Of'21theinsuner as well as th
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for insurance (the would-be-insured). Note the more recent statement

of Ivamy that:

"It is a fundamental principle of Insurance Law that the utmost
good faith must be observed by each partv", (11) (Emphasis,
again, mine).

This ideal position does not, in fact, obtain in practice as the duty

is imposed solely on the proposer/insured while the insurer is free to

virtually disregard his duty. The justification advanced in support

of this practice is that the insured is at an advantage in that he

knows more than the insurer about the subject matter Scrutton L J in

Pickergill V. London & Principal Marine and General Insurance Co. Ltd

stated:

"The underwriter knows nothing of the particular circumstances
of the voyage to be insured. The insured knows a great deal and
it is the duty of the assured to inform the underwriter of
everything that he is not taken as knowing so that the contract
can be entered into on an equal footing". (12)

This justification must have been convincing as at the time of its

formulation in the 18th century, but it no longer is. During the

eighteenth century, it was the usual practice to insure sea-going

vessels before they sailed. The vessels were sometimes so far from

the underwriter(s) that it became impossible for him inspect the ship.

The underwriter(s) therefore has to rely almost exclusively on the

information given to him by the insured who clearly had an advantage

as to the knowledge relating to the ship. Today, the same conditions

do not subsist even in marine insurance. Present day underwriters,

usually in the form of insurance companies, have at their disposal

specialists in the field of risk assessment - acturial scientists

with the insured's knowledge, if not higher. Contemporary

communication systems mean that an acturial scientist or agent can be

daapat.ehed••,todnspedmtlleubject""matter and can report b~ :5t'-e. ilie::a" t.
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underwriter immediately if necessary. In such a setup, the
underwriter has a distinct advantage over the proposer and the

latter's personal knowledge of the subject matter may only even out

the differences in the extent of knowledge between them. Both the

parties should therefore, it is Isubmitted, be under a similar duty of

disclosure "so that the contract can be entered into on an equal

footing".

The duty of disclosure imposed on the parties has enormous

implications:

"An applicant for insurance is under a duty to disclose to the
insurer (and vice versa), prior to the conclusion of the
contract but only up to this date, all material facts within his
knowledge which the latter does not or is not deemed to know. A
failure to disclose. however innocent entitles the insurer to
avoid the contract ab initio, and upon avoidance it is deemed
never to have existed". (13) (Emphasis mine)

Because the insurer need not, under the common law, plead non-

disclosure at the commencement of the contract, he can wait until the

insured has paid up large amounts of premiums, suffered a loss and put

in an apparently valid claim before he (insurer) conveniently pleads

non-disclosure and avoids the contract. The fact that the avoided

contract is "deemed never to have existed" means that the insurer can

profitably retain any premiums already paid since the insured can

claim nothing under the erstwhile, "non-existent contract".

Criticism may also be levelled at the application of this doctrine as

causing too much uncertainty .
c _ >di' ill ~fJi!5 _' i

when n0Tl;idist10;SrnI':.ejl:1lat'Sti

It is not clearly discernible if
..,.,.,....-nrUUeID

duty of disclosure demands

the proposer makes only statements of fact and not opinion. The

demarcation between these two concepts is very thin and it is not

always leas ,tas 1 t dist-ingud sh between t.heain practice. Such a 1
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distinction is however of the greatest importance in practical terms.

This is well illustrated in Joel V. Law Union & Crown Insurance Co ..

(14). In this case, a statement as to the health of the proposer made

by her was regarded as a statement of opinion and that therefore, it

disclosed no breach on her part to make a full disclosure. The

insurer had alleged that the proposer was in breach of her duty to

aake a full disclosure because she had failed to state that she

suffered from mental illness. The reasons for the holding is that a

proposer who is not a medical expert or told specifically by such an

expert of facts as to his health cannot be expected to give more than

an opinion.

But further to the requirement to make a full disclosure of facts and

not opinions, the insured must disclose all material facts. He will

still be in breach of his duty even if he discloses all the facts in

his knowledge but fails to disclose some material facts deemed to be

within his knowledge. His duty is not to disclose facts - period!

but those facts which are material." What is material is defined by

the Marine Insurance Act (15), S 18(2) thus:

"A circumstance is material if it would influence the judgement
of a prudent underwriter in fixing the premium or determining
whether he will take the risk" (my emphasis).

The definition of what is "material" is hence hinged upon "the

judgement of a prudent underwriter" or insurer. The test is meant to

be objective - what a reasonable insured would regard as material and

therefore likely to
I' h.ten~~,';'i,udg_ementNDfs areBsonalpre..HW:n ruderrt insurer in
""' het.hert<iID;.nuin4tLliJ:ie:e e _0 hat_premium to

char-g ,~-'o'r-'Wlretherto illllJ(J'S'e---p"arti'cularterms such as an excess
or an exclusion in its contract with the proposer" (16).

The test boils down to a determination based on the "reasonable
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Because the test of materiality depends on the opinion of a prudent

insurer, the courts have long been prepared to accept as evidence of

whether or not particular facts are material, the opinion of other

insurers. This, to my mind represents a very dangerous yardstick to

depend on. The court should act with extreme caution bearing in mind

that what represents prudence to the insurer may culminate in the

undoing of the insured. Add to this the fact that all insurers are

impelled by the profit maximisation motive and the result is, in my

opinion, a very volatile and distressing situation. This is

especially so because the insurers called to give expert evidence may

be setting up precedents which may come in handy in their own

subsequent litigations. An insurer must also feel a certain amount of

affinity for their insurers and the operation of the trite but true

adage "birds of a feather flock together" cannot be completely ruled

out. The evidence of an insurer on what IS "prudence" for other

insurers should therefore not be taken to be the gospel truth. As ~

shown in the case of Roselodge Ltd V Castle (17), this is not merely

the alarmist warning. In this case, an insurer's evidence that it

would be material to an application for insurance many years later

that the proposer was caught stealing apples at the age of 12 was

ridiculed by McNair J. The judgement of Forbes J in Reynolds V

Phoenix Assurance Co (18) is similarly instructive. He rejected the

argument that if an insurer is telling the truth and is held to be a

reasonable insurer, the courts must accept his evidence as conclusive.

ik-€"tMJlo.tpe ....eacppj:e\t'~: 6;i1cttliirt~jj;~=-.hiid,assists the TJ

court in reaching its decision but never binds it. This must be so

especially because a situation can arise where the court receives

conUietingtle¥ldeoce-'.from. diffe·rentf-insurers.



41

The proposer's position regarding his duty to disclose all material

facts is unenviable. Despite what is, at least In theory, an

objective test, how is he to know what is going to influence the

reasonable underwriter? In an interview with Mr M M Kogi, an

insuranceofficer I at the office of the Commissioner of Insurance, he

stated that thethis predicament is very easily solved by

insured/proposer disclosing all the facts in which he may habour some

doubt as to materiality. This may be a neat solution in theory but it

fails to take into account the fact that an insured knows so little

about a "prudent insurer" that everything may be in doubt concerning

the transaction. Mr Kogi's test, in such circumstances would require

the insured to write out his autobiography if he is to discharge all

his duties. Proffessor 0 K Mutungi, talking about Life Assurance has

clearly articulated the insured's dilemma when he says:

"Human beings are susceptible to all sorts of ailments, some
serious, others minor. For instance, the number of times one
experiences headaches or stomach complaints are countless and no
human memory should be ....expected to recall all of them. To
the layman, there may be nothing in any of those headaches to
give the danger signal of a hidden problem" (19).

To expect the insured to disclose all that he knows on the subject on

the mere off-chance that the insurer might consider them mateiral IS

unfair. In addition, I found that the proposal form currently in use

in the Kenyan insurance industry is such that the insured/proposer may

reasonably conclude that brevity is required of his answers to the

proposal questions. Thus, a proposal question asking "Is your sight

or hearing now impaired or have you ever had any affliction of the
~, ,",,:"li~~..i':'L'2rt: iijfii~_ ':;'l~-' . _t-_

eyes or ears?" (20) may appear to require the proposer to detail a

list of any such "afflictions" suffered since birth. But this is in

direct contradiction with the answer a proposer may give because the
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spaceactually provided for his answer in the proposer form measures a

mere Bcm squared. In the absence of any further instruction as to

whether the answer can be written separaely and annexed to the

proposalform, it comes as no suprise that proposers/insureds usually

give what are deemed to be inadequate answers to proposal form

questions.

The situation is blantantly unfair because such answers are construed

as not discharging the duty of full disclosure, making the whole

contract voidable at the instance of the insurer. This is
irrespectiveof and inspite of the fact that the insured had disclosed

all that he thought was material. This has been addressed judicially

in Zurich General Accident and Liability Insurance Co v. Morrison and

Others where the court stated:

"It seems to us to follow from the accepted definition of
materiality that a fact may be material to insurers, in the
light of the great volume of experience of claims available to
them, which would not necessarily appear to a proposer for
insurance, however honest and careful, to be one which he ought
to disclose" (21).

But considerations of the shortcomings that encumber the application

of the concept of disclosure should not blind us to its positive

aspects. Firstly, it is vital to note here that the duty to disclose

does not, as it were, require the proposer to "spillforth" all lhe

knows to the smallest details. Some facts, though material need not

be disclosed to the insurer. Included under this exception are facts

w.hic diminish the risk, facts which the insurer knows or is deemed to

kn~ as matters of common knowledge and facts about which the insurer
.~ -;f ;-.tie·;'~~i'lu[;1fl'QJKlfniJ.ill;frr:!i.·;...:.·~~.z::::=T""T!'.LP"~· _ ;~~~

waives disclosure. The harshness of the non-disclosure rule is to
• j. ._- ...

some extent abated by these exceptions. In Joel V Law Union and Crown

Insurance Co. (22). Fletcher Moulton, L J stated:

Itll~ ,":r.h dut-Yt.:~~a ,d;qtytOt....disclose and you cannot disclose wha'b·,'youCltuI'
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do not know. The obligation to disclose, therefore, necessarily
depends on the knowledge you posses".

In Carter V Boehm (23), Lord Mansfield conveniently and fully set out

the limits of the duty:

"There are many matters as to which the insured may be
innocently silent - he need not mention what the underwriter
knows scientia untringue par pares contrahentes facit. An
underwriter cannot insist that a policy is void because the
insured did not tell him what he actually knew; whatsoever he
came to the knowledge. The insured need not mention what the
underwriter ought to know, what he takes upon himself the
knowledge of; or what he waives being informed of".

An insurer will be deemed to have the knowledge that his agent has if

that knowledge was acquired by the agent acting in the scope of his

authority, actual or ostensible but:

"It should be noted .....that the fact that the agent could
known of the material facts ....is not enough. Similarly,
fact that the means of knowledge, for example the name of
doctor of the proposer for life insurance does not relieve
insured of his duty of disclosure" (24).

have
the
the
the

But the position is quite different where the proposer warrants the

accurancy of all statements made in the proposal form. If such

warranty exists, no knowledge will be imputed on the agent or insurer

even when they know the true position regarding an erroneous statement

made by the proposer. Irukwu has stated in his book Insurance Law in

Africa that:

"Insurers have taken full advantage of this contractual freedom
(under Freedom of Contract theory) by extending the duty of
disclosure imposed on the insured. In some of these modern
insurance contracts, the insured party virtually warrants the
accuracy of all the information (material or not material)
supplied in the proposal form". (25)

As an illustration, a warranty of the type referred to above found at

--IJI--hereby--••arrant' that~ the statements made in this proposal are
true and complete and that, to the best of my knowledge, nothing
material affecting the risk has been concealed by me.... I
further agree that this proposal shall be incorporated in and
taken as the basis of the proposed contract between me and the

~18"1 ~LAmerlcan .I Life tJnsuranpe·.Coapany,(Kenya)· Ltd whose usual policy
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form for this class of insurance I agree to accept". (26)

Irukwucomments:

"The legal effect of this declaration in the proposal form is
that if it turns out that the insured's answer to a question in
the form is inaccurate, or if he fails to disclose a material
fact which he never knew about, the insurance company would be
entitled to avoid all liability under the contract despite the
fact that the insured acted honestly and in good faith in
completing the proposal form". (27)

John Birds states that by means of such a declaration warranting the

accuracyof statements in the proposal form:

"Insurers have succeeded in equiping themselves with a potential
defence to an action on the policy, much wider than that arising
by virtue of the duty of disclosure". (28)

Through these types of clauses, the insurer can wield formidable power

enabling him to repudiate policies for non-disclosure even where the

facts are not material. Thus, in McKay V London General Insurance Co

(29); the proposer for motor insurance stated that he had never been

convicted in a proposal form which contained a basis clause. In fact,

he had been fined ten (10) shillings many months previously for

driving without efficient brakes because a nut had come loose on his

motorcycle. Even though this was held not be a material fact for the

purposes of the duty of disclosure, the insurers were entitled to

repudiate the policy for breach of warranty!

By way of conclusion, it should be put on record that this rather

harsh position is somewhat mellowed down by the fact that insurers

themselves do not (in the United Kingdom, this as per the Statements

of Practice) always insist on their legalstrictInsurance

~~~~iF~me~~s~~and ~a~_w~i~e ~~eir;r.~g~t to repudiate the co~~~~~ _~w~l
non-disclosure especially where the facts not disclosed do not affect

the risk or the premium charged. This is still unsatisfactory because

it merely provides a paper-thin guarantee based solely upon the
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insurers' charitable nature. But as his prime objective is to

aaximise his profits, it is submitted that his charitable nature (if

any) may not always come to the fore. Mr M M Kog i from the office of

the Commissioner of Insurance did mention that insurers almost always

complied with the Commissioners's "advise" in waiving their strict

legal rights for non-disclosure where repudiation would result in

clearcut injustice. He however conceded that there were some

"difficult" insurance companies. The Commissioner's "advice" is

therefore still not a guarantee that the insured can bank on at all

times.

The law as it stands now (or fails to stand) may also be partly to

blame for what may appear to be the insurer's ruthlessness in avoiding

contracts. The insurer is forced to make a very hard choice in "all

or nothing" terms. The insurer's only option where the warranty has

been breached is either to repudiate the whole contract, or else be

deemed to have waived his rights and therefore be compelled to honour

all other claims under the policy. The insurer is not free to

disclaim a particular liability only and rather than face the torrent

of claims that might be pending on the policy if he fails to avoid it,

he logically opts to repudiate it. But this may not be such a hard

choice to make since he would not have inserted the clause warranting

the accuracy of the proposer's statements if he was not prepared to

use it!

tbe~tnsJlrer1'lw':llbalS.a..::bedeeaedvto have,::waiYed.:gisright to disclosure

if he frames his proposal form question as to suggest that he did not

want to solicit certain kinds of information. Thus, a question

framed: "In the last five (5) years, have you sufffered loss by any

..'
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eventagainst which you wish to insure?" (30) necessarily implies that

any loss occuring more than 5 years ago need not be disclosed. The

li.itcomes down to 3 years where the proposal form requires one to:

"state what accidents have occured during the past three years

immediately preceding the date of this proposal In connection with

actor vehicle owned or driven by you". (31) It would no longer be

open to the particular insurer to plead non-disclosure in regard of an

accident which occured three and a half years from the date of the

proposal. The insured has set his limits and he must adhere to them!

From the foregoing analysis, it may be safely concluded that although

the concept of disclosure is to some extent necessary in insurance

contracts, its application exposes one party, the insured, to so much

exploitation and oppression that its benefits are literally over

shadowed and almost cancelled out. Although the concept had built-in

protections by which the courts have attempted to check and reduce

such oppression, these protections are far from adequate especially in

the face of the overwhelming range of powers/rights wielded by the

insurer.

In the next chapter, an attempt will be made to evaluate the extent to

which and the effectiveness of the measures, if any, taken under the

Insurance Act 1984 (Cap 487) to balance the scales between insured and

insurer with regard to the concept of disclosure.

2.3 THE INDEMNITY CONCEPl'
- i" - -r. _ ,- - - • -e- ~y t - 10. <~ ~~Law,-idemn~ty-is-~nderstoud to mean that where an insure

suffers loss or damage, then on the strength of the insurance policy,

the insurers will re-imburse him, subject to his compliance with the

terms df.1.'tllepal icy; lfbr Uie'loss of damage incurred by him (32).
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Non-life insurance policies entail, in general, contracts to

indeminify the insured only in respect of the loss suffered if it is

actually suffered. Such indemnity will be limited to the amount of

the loss actually suffered. Property insurances are usually contracts

of indemnity and the insured can recover only the value of the

interestat the date of the loss.

An insurance contract is not the only contract of idemnity known to

the english common law:

"In the widest sense of the term ...• (a contract of indeminity)
will include most contracts of insurance and also a

contract of guarantee. The word indemnity has. however
frequently been used to denote a contract by which the promisor
undertakes an original and indepedent obligation to idemnify as
distinct form a collateral contract in the nature of a
guarantee by which the promisor undertakes to answer for the
default of another person who is primarily liable to the
promisee". (33)

This concept is at the very core of the insurance contract. An

important qualification of the above statement must however be made

here. This is that the indemnity concept does not apply to all

insurance contracts generally but is limited to what is called, the

indemnity cont~t, for lack of a better term. Thus in life

assurance, the concept does not operate and the insured does not have

to show that he has sustained loss. Indemnity contracts are primarily

for the reinstatement of the promisee and would therefore, logically,

not apply to Life Assurance becuase it is far beyond even the insurer

to claim to be able to reinstate a life. Life assurance contracts are

investment for th

and in general, different rules are applied in respect of them. But

"all insurances on property are contracts of indemnity, that is,
lthe~r .object i,~to place the insured as nearly as poss-ib.Ie1- in
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the financial position after a loss as that he occupied
immediately before the loss II (34).

Takenat face value, the statement above indicates that the indeminity

concept is geared towards protection of insured's interest under such

contracts. This, as will be seen, is a misconstruction in the light

of how the concept is really applied in practice. The concept

stipulatesthat:

" the assured in case of a loss against which the policy has
been made, shall be fully indemnified, but shall never be more
than fully indemnified ..... that is the fundamental principal
of insurance and if ever a proposition is brought forward which
is at variance with it, that is to say, which either will
prevent the assured from obtaining a full, indemnity or which
will give the assured more than a full indemnity, that
proposition must certainly be wrong"(35)

The reasons for the "full indemnity but not more than a full

indemnity" rule are, to my mind, based on sound logic;

"If this were not so, there would then be present the temptation
to destroy the thing insured for his own (insured's) ends, and
that would be contrary to public policy. In the words of Lush J
"a policy of insurance is a contract of indemnity against loss
and not to produce gains". The law does not sanction any
insurance which would directly and immediately make the assured
party to gain by the destruction of the thing insured because,
if otherwise, there would be a temptation to destroy the thing
insured and thereby get the money". (36)

All this is logical and with very noble and proper objectives.

Problems, however, begin to crop up because it is not settled what

constitutes a full indemnity. Courts have construed indemnity to be

of two kinds.

The first construction is based on the general presumption that an

indemnity__is.nade in the .f'orra of cash. ..Thedamage or loss is .asaesed

In the second instance, parties may contract to the effect that the

indemnrty 11 be 1 1:nkind ratheT -than in cash. This means that in the f
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eventof partial loss, the insurers may repair the insured article or

otherwiserestore it to its original state before damage, without any

expense to the insured where there is total loss, the insurers may

elect to replace the article with a new one because repairs would be

prohibitivelyexpensive.

As noted above, the whole purpose of indemnity IS generally

acknowledgedas being to reinstate the insured to the position he was

in before the loss or damage took place. Infact, virtually all

policies considered during the research for this thesis contained an

express undertaking by the insurer to indemnify (or pay certain

benefits in Life Assurance) the insured e.g.

"The company will indemnify the insured against loss of or
damage to the motor vehicle and its accessories and spare parts
whilst thereon. At its own option the company may pay in cash
the amount of the loss or damage or may repair, reinstate or
replace the motor vehicle or any part thereof or its accessories
or spare parts". (37)

But "indemnification" in terms of cash does not always mean

reinstatement in real value of the lost or damaged subject matter.

Due to inflationary trends in the economy, the money value of the

subject matter as assessed at the time the contract was entered into

will not always correspond with its real value at the time when it is

damaged, lost or destroyed. (It is conceded that the reverse may occur

as when the currency has been devalued - but this occurs only rarely

as in Yorkshire Insurance Co V Nisbet Shipping Co. (38)

Hence where the_insurer. has the option of •."in~emnifying" in cash or

'll"S R',heusU'ai::l~e-.l:ec11sto do so -in cash because

this represents a lower amount in real terms, than the real value of

the subject matter as at the time of loss. If and when he elects to

do this; the insured gets a "raw deal" because even though the insurer
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has apparently paid a "full indemnity" and is therefore free from

legalreproach, the same "full idemnity" cannot replace or even repair

the subject matter at current market prices. The insured has not been

reinstatedIn real terms and he often has to meet the deficit from his

own pocket if he wants to occupy the same financial position as he did

before the loss occured. All this is based on the justification that

the insured should never get more than a full idemnity. Apparently,

the first part of the rule prescribing that the insured must get a

full indemnity is disregarded!

In view of the above, it is submitted that instead of basing the

indemnification on the value of the subject matter as assesed at the

time when the policy was taken out, it would be more equitable and

just to base it on the real value of the subject matter as at the

time when the loss or damage occurs. Since the actual loss suffered

is what the insurers undertake to make good, simply paying the money

fixed in the contract at its inception often falls far short of

indemnifying an insured who suffers loss at a much later date.

Brett L J in his dissenting judgement in Pitman V Universal Marine

Insurance Co (39) stated inter alia, that:

"It is true that the contract of insur ance is a contract of
indemnity, and that the assured must not be paid more than is
sufficient to indemnify him against the loss which the
underwriter by the contract of insurance has agreed to
indemnify. But the question is, what is the loss against which
he indemnifies? ...the business inconvenience to the shipowner
i.e. the loss in his business can only be met by repairing the
ship (the subject matter of the insurance contract) so as to

V" ",.makeJ~r:!~ gD:O.fi.Jl.;....car:r:y.ingmachine as.cshe ,was before. That is
ne 0 ~+--obD;:ecriEsh-rle'9:ine:s'::.~,trln"by.:.rthe-anmsurance. The loss
kh Wiricipc elsi~tcrTenGJ.rer-'artd.·hiah.~he underwriter knows he

desires to cover, is therefore the cost of r~pairs, not the
dimunition in value of the ship to sell. Th~ cost of repairs is
therefore the matter to be indemnified".

It is ,therefore submitted that real reinstatement will be impossible
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if the duty to make good actual loss is limited to the value recorded

in the policy as constituting the value of the insured subject matter.

This, I am firmly convinced would be best corrected by basing

indemnification in the form of cash on the replacement value or the

cost of repairs of the property damaged occurs. This would prevent

the insurer from hiding behind the "not more than full idemnity" rule

while merely paying lip-service to it and paying less than a "full

indemnity".

The remarks above should however not be construed as stating that the

insurer completely disregards market values when paying his

"indemnity". Thus insurance companies must necessarily base their

indemnity for repairs and replacement on current market values as at

the time of loss. For instance, a Private Car Policy states:

"The liability of the company shall not exceed the value of
parts lost or damaged and the reasonable cost of filling
parts it being understood that the company's liability shall
limited to the reasonable market value of the Motor Vehicle
the time of loss or damage ...." (40)

the
such

be
at

What should be noted however, is that the market values are used when

they fall below the value of the subject. matter fixed in the policy.

The insurers argue that if they paid the higher amount fixed in the

policy, the insured would be getting more than a full indemnity since

even in case of total loss, such an amount would exceed the

replacement value at market prices at the time of loss. In relation

to the above clause, the insurers are therefore careful to insert a

phrase limiting the maximum amount payable to the amount fixed in the

pol~,cy Le. that indemnity may be paid at "reasonable market value"
=f~u~t!:!::.ln:'::o:IIt;LmeExllcTe:i1e!!l'(f':i~tlte;nsureci's es imat,e of value as statJ": ~n' t e !.:~

schedule" . by this phrase alone, the insurer's interests are well

covered to meet any eventuality. Thus, if the replacement value at...,.. ..•.. .1 ~ 1 I t 1 1
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current market prices is less than the amount fixed in the policy, the

insurer can pay at market prices. (This is the ideal situation for

the insured but unfortunately, it rarely arises because of inflation

etc). On the other hand, if the value of replacement at market prices

exceeds the amount fixed in the policy, he will only pay up to "the

insured's estimate of value" in the policy. The insured in this

situation does not get a full indemnity since the amount fixed in the

policy does not cover what he has lost in real terms. The insurer can

conveniently seek assylum in the rule prohibiting the payment of more

than a full indemnity even though in reality, he has not even paid a

full indemnity.

But this principle that an insured should not get more than a full

indemnity does not always work to the insurers advantage. He may in

fact, be disadvantaged in certain circumstances. For instance, a

machine breaks down whose make is so unique or of such antiquity that

spares to fit are virtually impossible to procure locally or within a

reasonable time. In such a situation, is the machine to be treated as

partial or as a total loss? The insurer in such a situation may be

forced to replace this antique with a new model or to pay a

ridiculously large sum of money for the loss which has occured. But it

should not be forgotten that the insurer would have been receiving

higher premiums so that he could undertake this higher risk. Moreover,

he may still have recourse to the doctrines of salvage and subrogation

which may go somewhat towards reducing his actual costs incurred In

i~m!!!!l~in!. th.•~ ~ns~red. _B..u~ t_h~i_~~ too, may have more value i.nthef!!'~_ "t:

than ..innra~t,..i~_~p'"Etcause_,J:;ltein,.s.u~eJ.may be unable to sell -t}le an ~~

at a reasonable price or even to sell it at all!

Basing indemnification on cur.!-r,;:e:!;n~t::.-.!m~a~r~k~e:::..t!:-~~=:..-!!""",,--,,=-=,,-,,,--«.:o::.:seproblems
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of its own. It might be that while such a practice would undoubtedly

afford the insured some advantages in the short-term, the uncertainty

created by such a measure would cancel out any such benefits in the

industry as a whole. Certainty is at the very heart of the insurer's

survival and this is why he employs highly qualified acturial

scientists, loss assessors and adjusters etc for the assesment of

risks so as to ensure that the premium charged will enable him

(insurer) to meet all the claims as they fall due and also guarantee

him a reasonalbe amount of profits for his labours (The 'balanced

portfoliot mentioned In Chapter 1). Basing the amount of

indemnification on market values as at the time of loss would mean

that the insurer could never accurately predict what abligations he

might be called upon to meet in the future. The insurer might be

unable or unprepared to meet such obligations which would be dependent

upon the fickle economic trends. It is therefore suggested here that

if such a practice were to be uniformly adopted, it should be open to

the insurer to charge higher premiums to cover the inflation of risks

resulting from basing indemnity on uncertain market values as at the

time of loss. Mr Wanjohi, the Technical Manager at Access Insurance

Company Ltd stated that insurers were quite ready to pay an indemnity

based on market values at the time of loss. Such a policy was however

subject to an escalation clause by which the insured can protect

himself from any adverse resulting from the vagaries of economic

trends. Such an escalation clause would mean that the insured would

have to pay more or else that the insured would exclude liability from

Althougfi a

insurance companies contacted Blueshield, SunAlliance, Union &

Corporate Insurance Companies - Offered a similar clause. Mr Wanjohi,

Makwaya ;~and rOifenO'')Yfromdifferent Companies $said that 'i t f'escalation



54

clauses were rarely used, probably because of lack of public awareness

of their existence. Another reason for this almost total failure to

utilise escalation clauses is the additional cost to the insured. This

is a cost the insured should be prepared to pay as a guarantee of full

indemnification or reinstatement when loss occurs.

The rationale behind the "not more than a full indeminity" rule is

that i~ prevents the creation of a moral hazard, that is, the

temptation for an insured to destroy the subject matter insured

deliberately in hopes of making a profit through the fraudulent

insurance claim. It is submitted that if the compensation was based on

the market values of the articles similar to the insured article or

subject matter, this would substantially increase the temptation for

fraud. For this reason, it is submited that insurers are justified In

paying no more than the depreciated value of the suject matter at the

time of loss. This is, after all,the same principle used under the

tort system for satisfactory compensation, that is;

"Compensation for property damage in the tort system ...(is
subject to the same prinicple) .. - the owner recovers the value
at the time of loss or destruction and the value is taken to
mean the second-hand value" (41)

But this does not blot out the problems the principle, as applied to

insurance law, gives rise to. There is therefore a very immediate need

to find a compromise which caters for both the insured's and insurer!s

needs. Such a compromise may be implied in the statement of Raoul

cci

"There is nothing to prevent the parties (to the insurance
contract from) agreeing in the poicy the value of the thing
inccured. If they do so, the assured will be entitled in the

1 t absence· of 'fraud to' recover the agreed value in the event of'•a
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total loss, or if the loss be partial, a proportion of the
agreed value; and that the insured can only recover the extent
of his loss if it be less. There is nothing illegal about such a
contract, provided the over-valuation is not so gross as to
amount to a wager. Despite the dicta in Castellain v Preston ...
it is clear then that a contract of insurance that gives the
assured more than an indemnity may be enforceable provided it IS

not invalid on other grounds" (42)

It therefore appears that by using this avenue of valued policie~, the

insured can escape the disadvantages of the "no more than a full

indemnity rule". The Kenyan position in this regard is however, quite
(r{f'Iri \ ~ ()14'

different. Mr Kephers Usenge Atieno, Assistant Manager at Blue Shield

stated that although the potential for the use of the valued policy

existed they were not actually used because the premiums would be

prohibitively high. He stated that he had personally never encountered

a valued policy except for academic purposes. Thus, the open avenue

apparently open to the insured to use to escape the "no more than a

full indemnity rule" turn out to be no more than a cul de sac a

blind alley. It is therefore submitted that the insured is still very

much under the bonds imposed on him by the indemnity principle. A

resigned attitude is not what is needed in this situation but a spirit

of i.nnovationto open up such avenues of escape as the valued policy,

reinstatement in real terms etc to the insured. If this is done, the

insured can easily circumvent the great disadivantages of the

indemnity principle while the advantages to be derived from it are not

in any way prejudiced.

2.4 SUBROGATION

The doctrine of subrogation essentialy owes its existence to the

principle of.. -::- ~ indemnity. Subrogation is an essential adjunct to and
-.s.f~'- ..• ","'!"~ •••• .....,,;. __

. . . ~... -io'k ••.•.•.~-'11iB-~ - _ a 'uriS. CP •

R .£~ ~OIl"Q - ~fiej}?rtrrciple'of indemnity wJ\ich_~III!h~ ,,:•.

at restoring the insured to the position he occupied just before the

loss. As has already been stated above under the section on indemnity,

the duty of the insurer to indemnify the insured only goes ,so f.ar as
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to make sure that the latter "shall be fully indemnified but shall

never be more than fully indemnified" The doctrine of subrogation

facilit' s the attainment of this avowed ral Qbjective of the

(indemnity) insurance contract.

The doctrine of subrogation is one of the mediums used to realise the

ojectives of tQe indemnity principle. the word subrogation itself

denotes that the i~surer 'steps into the shoes' of t~e insured. This

means that if an insured on the occurence of the events insured

against (loss resulting) posseses alternative remedies against third

parties who cause such events to occur, then the insurers are allowed,

after they have indemnified the insured pursuant to the policy, to

take over those ri hts and to institute proceedings. The insurer's

rights to subrogate are not merely confined to pursuing a right of

action he insured's name. He can also take any steps open to the

insured so as to effect or facilitate recovery in mitigation or

extinguishment of the indemnity they have paid.

From the foregoing, it is manifest that the doctrine of subrogation ~ ;$

employed in the insurance contract as a means to an end, that end

being to realise and adhere to the indemnity principle which will not

countenance the insured "profiting from his loss" (a misnomer). This

idea was put succinctly by Brett & J in the now famous case of

CAPTELLAN V PRESTON. (43)

"The ,doctrine does not arise :upon any terms of the contract of
insurance, it is only another proposition which has been adopted

'~fop bne~caErying'out~of the fUBdamental rule of indemnity and-It
is a doctrine in favour of the underwriters or insurers in order
to prevent the assured from recovering more than a full
indemnity. It has been adopted solely for that reason" (The
emphasis is mine).

In DARREL V TIBBITS, (43) Brett L J said that tunder the doctrine of
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subrogation, the insurers

"are put into the place of the assured with regard to every
right given to him by the law respecting the subject matter
insured".

Lord Cairns in SIMPSON & Co et al v THOMPSON BCRREL et aI, (45) said

that the insurer was, through the doctrine of subrogation "entitled to

"succeed to
indemnified
himself for

all the ways and means by which
might have protected himself against or

the loss"

the person
reimbursed

A vital point to note is that in strict-legal terms
"The right of subrogation does not arise unless and until the
insurers have admitted the assuredts claim and have paid the sum
payable under the policy" (46)

It was found via fieldwork that the Kenyan insurer assures his rights

of subrogation by inserting what is technically known as a

tsubrogation conditiont In the policy. An example of such a

subrogation condition read:

"Every right of the insured occured or to occur will by
subrogation pass to and absolutely vest in the insurer
extent that the loss or damage unsured by this policy
ultimately made good or diminished thereby" (47)

way
to
may

of
the

be

But In addition to the above condition, tspecial conditions relating

to claimst are imposed amongst which one reads that

"No one without the written consent of the insurer shall make
any admission, offer or promise of payment" (48)

Mr Kepher Otieno of Blue Shield Insurance Company was of the view that

such a clause which deprives the insured of the right to make any

admission. Compromise or promise until allowed to do so by the insurer

in effect constitutes subrogation even before the insured has received

extent since such a clause is a mere safeguard to ensure that the

insurers rights of subgrogation are not tampered with while it

deprives the insured of all his rights regarding his property. The
I ..

insurer has already taken over the insured's prerogative as owner to
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decide what course of action to take with regard to the loss or damage

he has suffered, while the insurer has not even indicated whether he

will admit a claim leave alone pay the insured his indemnity. I am

also of the view that such a clause may be criticized as being against

public policy in that it may "open the flood gates of litigation" by

denying the insured his right to admit liabilities which he can not

legally controvert. If the insured fails to admit liability, the most

likely result is that a law suit will ensue where the court's time and

other resources will be expended unnecessarily.

Ideally, however, the doctrine of subrogation should only attach after

the insured has received a full indemnity. McCardie J has acticulated

this condition as follows.

"The principle of subrogation is ever a latent and inherent
ingredient of the Contract of indemnity, but it does not become
operative or enforceable until actual payment be made by the
insurer .. A not till payment is made does equity, hitherto held
in suspense grasp and operate upon the assured's choses in
action". (49)

In a nutshell, the doctrine of subrogation enables the insurers so

long as they have indemnified the insured under the policy, to acquire

the right to pursue anything that the assured may recover from third

parties over and above the indemnity money paid by them to the

assured. The acqusition of these rights by the insurers is justified

by the reason that al Low ing the insured to keep anything recovered

from third parties after he has already received a full indemnity'

would be to allow him. to get "more than a full indemnity" This would

be clearly a contravention of the indemnity principle.
4t=S.r"eIll.!Ig .s-PCT l-:'!I! t !:!e i! !.cat..!

This may be a proper justification for the application of the doctrine

of subrogation. In practice however, such a justification fades into

abscurity in the face of the lucrative opportunities offered under
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subgrogation for the insurer to be unjustly enriched.

Having indemnified the insured, athe insurer recoups the amount from a

third party through the doctrine of subrogation. Prima facie such

recoupment may appear to be only fair since the insurer has paid the

insured all that is due to him as indemnity. But the insured has

already given consideration for the indemnity through premiums which

the insurer is entitled to retain in addition to any amounts he may

obtain from third parties by way of subrogation. It is submitted that

for the doctrine to operate equitably as between the insured and the

insurer, the latter should not be solely entitled to retain the

premiums even when the has covered his costs (of indemnifying the

insured) through subrogation. If the whole concept of subrogation

operates to prevent the insured from being 'unjustly enriched' under

the insurance contract, shouldn't the insurer also be put under a

similar requirement? The insurer has already received his just reward

by way of premiums, which are calculated and charged so as to

precisely cover the risks involved and guarantee a reasonable amount

of profits. Through subrogation, what is called 'recoupment' in fact

operates as an indemnity of the insurer for what he has, in turn, paid

to the insured as an indemnity. This being so, it is submitted that

the insured should also be entitled to a 'recoupment' of the premiums

he has paid to an insurer who has been "indemnified fully" through the

doctrine of subrogation.

! indemnification: as ll_se,<;i_,_ '';'~~cr~ v .'.J.

in the insurance contract does not always mean reinstatemen~. This

Uncertainty compounds an already serious problem. Thus, it is

uncertain whether an insurers right will arise merely on the insured
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receiving that is called an !indemnity! or whether the test must go

furtherand require a "full reinstatement" The distinction between the

two should not be obscured since the parties' fates turn on this.

Thus, where for instance, property IS insured at KS~

(Replacement value at the time when the contract is made) while-- its

replacementvalue at the time of loss that is, what would be neded to

get a new item at current market values) is Ksh 2,000l-its destruction

will entitle the insured to an !indemnity! of Ksh 1,000. If the

insured subsequently receives the other Ksh 1,000 from the party-
responsible for the loss, must he account for this latter Ksh ~'OOO to

the insurers on the ground that they have fully indemnified him under

the terms of the insurance? It is suggested that the insured!s duty

to account should arise only when he has been !fully compensated! and"-----
reinstated to his position just before the loss. In this regard

therefore, one must be warned to note that even a reinstatement in the

circumstances of the above hypothetical situation would not ignore

depreciation, and that the insured is only entitled to the depreciated

value of his property ie its acutal value just before the loss. It is

encouraging to note that the disti~tion between !indemnification! and

"full ocmpensation" has not been glossed over by Canadian courts. The

Supreme Court of Canada stated in LEDINGHAM V ONTARIO HOSPITAL

SERVICES (50) that

"The purpose of subrogation is to prevent unjust enrichment and
an insured can hardly be said to be unjustly enriched until he
receives more than a full compensation for a loss"

, ~-
!into the light! of this situation and also because other commonwealth

courts, Kenya included, are likely to be of the same mind.
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The House of Lords in STEARNS V VILLAGE MAIN REEF GOLD MINING CO (51)

expressed the limits of the doctrine of subrogation. Thus arthough

gifts given to an insured by a third party after the insurer has fully

indemnified him (the insured) are generaly subject to the doctrine of

subrogation, such rights of subrogation can be defeated but only if

"this money was paid purely as a gift and intended to benefit
the insured over and above the insurance money"

recovered by him from the insurer. Sadly, this case establishes only

an exception because the insured will only be entitled to retain the

gift if it was intended as extra com ensation for him. In general,

where no such intention has been made expressly clear the doctrine of

subrogation will operate to entitle the insurer to the gifts.

In the rare situation where a surplus remains after the insurers have

recouped their expenses, the insured is entitled to su~h a surplus.

The credit for this goes to the recoupment rule which entitles the

insurers only to the amount paid out to the insured under the

principle of indemnity. Such a sitiuation arose in YORKSHIRE INSURANCE

co V NISBET SHIPPING COMPANY (52). The facts of the case were as

follows: J
An insured ship was lost in 1945 as a result of a collision and the

insurers paid the insured its agreed value of h72,OOO. With the

insurers consent, the insured started proceedings against the Canadian

Government and the owners of the other ship. The Canadian Government

was eventually, in ~55, found liable. The damages awarded w~re -.
.• • :., _ -1:1'""'"t,:.. .•..•...• ;- h; ...Fe -, ....T'!!

~75~OOO which were properly converted into Canadian dollars at the

rate of interest prevalent at the time of loss. That sum was paid to,
-~,

the insured in 1958, but when it was transmitted to the United Kingdom
•.. "

",-'-
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it produced some b126,OOO because the English pound had been devalued

in 1949. The insured could not of course deny the insurers entitlement

to b72,OOO but disputed that they were entitled to the surplus of
b55,OOO.

Diplock, J held that the subrogation rights of the insurers extended

only to the terms in which they had paid out.

John Birds (53) has criticised this decision as unfair although

logically unimpeachable ie

~After all, the insured had the benefit of prompt payment of the
money in 1945. It was the insurers who were out of pocket for
some 13 years or more. Had the insurers actually exercised their
rights to sue the Canadian Government in the insuredts name,
they would probably have been better off because they would have
been entitled to claim interest on the money for their own
benefit"

It appears to me that the insurers failure to take up the option and

bring the suit for themselves in the insuredts name has contributed to

most of their disadvantage. It is therefore just for the insured to

have been rewaded for his efforts in organising and derecting the

lit igation ,

In conclusion, it may be remarked that being able to retain premiums

while they have recouped their expenses under the doctrine of

subrogation Insurers are making pure profits in the form of the

premiums already received from the insured but this may not amount to

much in real terms becuase it will depend on how long the policy has

been in existence. Moreover, the insurer may not always suceed in
-Erial... -;~: ~:'4.~ ""4 L.~ _ ..:....:..s~ ._ ~ ~ ....,.

mpt t6i-reco~-f-rOlJf-~ir" - artie's and his right
~ ~r' •....~ . •.. ~,....o""

of - risubrogation ..cs e-

may be of little practical value. Attached to such rights are the

disadvantages of expensive litigation which the insurer often has to

undertake in the insuredts name. When the cause of action fails, the



63

insurer will get nothing and may infact/have to bear his own and the

third party's costs although this will depend on the courts orders.

Be that as it may, the whole doctrine of subrogation as it is applied

today appears unjust. It also appears to be an engagement in double

standards in that the insurer is allowed to recoup all his expenses

under the policy whereas the insured cannot also get refunded for any

premiums he has already paid - on the pretext that this would

contravene the principle of indemnity by paying more than a full

indemnity and would also cons)ltitute unjust enrichment. The insurers

merely pay lip service to the indemnity principle and preventing

unjust enrichment while they remain the principal beneficiaries of

unjust enrichment under the doctrine of subrogation. It is submitted

that such practices, if they continue unabated may well pludge the

whole insurance into chaos in that the insurance contract will become

so unfair that none but the most desperate insured will agree to enter

into it. An immediate and pressing need to reform the law relating to

indemnity and subrogation therefore exists.

2:5 AFTER-LOSS CLAUSES

Byamugisha both cautions and at the same time defines the after-loss

clause when he states that:

".•..there is an essential difference between warranties and
after-loss clauses. Warranties relate to the insured event in
the sense of naterially increasing the risk of loss !~~en~4pr8f~Pws:
and their breach may actually occasion the loss. Aflter-loss
clauses are lntended to help to insurer and probably the
insured, better compute the loss actually sustained: warranties
are intended to minimize the risk of loss; after-loss clauses
are intended to help the insurer and the insured determine the
proper indemnity and if possible minimize it".(54)

r ( •
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Examplesof after-loss clauses include those concerned with notice of

loss, proof of loss and title; and co-operation and assistance

clauses.Each of these will be examined briefly.

2:5 NOTICE OF LOSS CLAUSES

There exists a difference of opinion as to whether in the absence of

an express provision in the policy, the insured is bound to notify a

loss to the insurer within a reasonable time. Ivamy (55) is of the

view that reporting a loss is within the insured's continuing duty of

utmost-goodfaith. Macgillivray (56) asserts, in contrast that the duty

of utmost good faith does not apply beyond the inception of the

insurance.

"THE LITSON PRIDE (57) case settles the issue conclusively. By

determining that there can be a post contractual duty of utmost

goodfaith, this case removes the basis of Macgillivray's view. This

issue is, however of little practical significance because "it is of

course the case that all policies do contain notification clauses"

(58)

Examples of notice of loss clauses to be found in most Domestic

Package policies in the use today include some dubbed "Special

conditions relating to claims" (59). These conditions are

"Applicable after any event which gives rise or may give rise to
a claim under this policy"

"The insured as soon as possible shall give the insurer full
particulars in writing and at his own expense shall provide all
certificated information and evidence in the form and as
requested by the insurer"

Under property claims, different rules apply in that" the insured
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shall notify the police immediately of any loss or damage due to

theft,malice, riot and strikes"

Theseclauses should not be treated as trifles since the consequences

of failure to comply with them may be tremendous. Such consequences

will,however, depend on the wording of a particular term. If the term

is denoted a tcondition precedentt this means that the term must be

compliedwith as a prerequisite to the insurerts liability. Th result

of failing to comply with a condition precedent which requires

notification of loss within a reasonable time means that the insurer

may avoid a particular claim. By contrast, where the insured fails to

comply with a mere condition the insurer cannot deny the insuredts

claim; the insured is in breach of contract and must pay damages to

the insurer but the insurer may still have to meet a valid claim under

the policy.

But the courts mitigate the consequencies of an insured being in

breach of a "condition precedent":-

"In practice (the courts will only construe a term as a
"condition precedent") where the words "condition precedent" are
used or where compliance (with the term) is expressed to be of
the essence" (60)

In fact, courts may sometimes refuse to treat a term described as a

"condition precedent" as having that status.

H~ HnoVe, ~t may appear as if the
-N 1'" -r- , f r- r!1 r -'adequately protected with regard to this type of clause. The real

situation is so bad that these clauses may be more accurately
»<

described as the insurerst licence to hound the insured to the very



66
end.They enable the insured to escape liability even where the actual

loss has occured and the claim is valid in all other respects except
\

in regard to the notification clause. Byamug isha writes:"

"...after-loss clauses .. are properly forfeiture clauses. The
insured is penalised in the whole amount of his indemnity
moreover, one that is already due - merely because he has not
given due notice of the loss and so on. No regard is given to
the fact that such failure or refusal may not have occassional
any damage to the insurer" (61)

Great care should be taken so as not to obscure the distinction and a

very important one at that- between the insurers right to preclude

recovery in respect of a single claim regarding which an after-loss

clause has been breached; and his right to avoid the whole policy. For

the breach of an after-loss clause, the insurer is merely entitled to

preclude liability for a particular claim but may not avoid the whole

policy or terminate cover.

The courts interpret the after-loss clauses to require strict

compliance by the insured with it, or else the insurer will not be

held liable to pay the claim thus, where the nature of the

notification required under the clause is "immediate" or "forthwith" .

(see above), it is .pa

"clear that any delay in notification whether or not the delay
was within the control of the assured will be fatal to the
assured's claim in the absence of a waiver, at least where the
clause is expressed to be a condition precedent" (62) (Emphasis
mine)

It is submitted that such a notification clause is so unreasonable

that it introduces a highly oppressive and exploitative situation.

of Re WILLIAMS AND THOMAS .AND ,
i~ .., - :C;:.1L<-U~:::: ...,

INSURANCE' CO ~ (63)
oo in ~~ .J

.r>

It is submitted that such a notification clause is so unreasonable
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that it introduces a highly oppressive and exploitative situation.

This was well illustrated in the case of Re Williams and Thomas and

Lancashireand Yorkshire and Yorkshire Insurance. (63)

In this case, the policy involved required the employer to give

"immediate notice to the company of any accident causing injury to a

workman". Notice was not however given for some seven weeks after the

accidentas it had not become clear until that time that an injury had

been caused; Bingham J nevertheless ruled that the provision had been

infringed. The insurer escaped liability.

It is submitted that such a ruling asks too much of the insured. He

is not at only required to give notice of loss, but also of events

likely o lead to losses seven months into the future. This is

sometimes so difficult or even imposssible that it almost certainly

seals the fate of the insured. Any claim made belatedly as per the

provision, however nominally, is almost certain to fail and the

insurer has again had it his own way!

Why then do such clauses still exist? Why are they tolerated at all?

It has been argued that an insured's failure to adhere to an express

notice of loss clause or even under an utmost goodfaith duty exposes

the insurer to so much prejudice that the draconians consequences for

the insured are justified i.e.

"Commercial practicality dictates that the insurer will suffer
prejudice if the assured fails to notify his loss in time to.

crenabTe""'t'he~'insurer -fo 'Inves t Igat.e its causes. It -!,1rtght~-be----"'1'
pointed out that delay by the assured in notification might
prejudice the subrogation rights of the insurer, a loss for
which the assured will be liable and which may well cancel out
any right to recover". (64)

Such an argument has been vehemently opposed as indefensible and an
-: -r.r '. <,
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over-reaction by among others - Byamugisha who states that the
"-argument is "fallacious ..... because it erroneously suggests that

insured'susually act in a fraudulent manner and ignore the goodfaith

principlewhich requires the insureds to behave during the insurance,

with the diligence of one who is self-insured. Furthermore, it

wrongly assumes that insurers have the facilities to prevent further

loss which are not available to insureds. Moreover insurers are not

always ready and willing to come to the aid of the insured as soon as

they are aware of the loss. Finally, many losses are total so that

nothing could be covei vably saved after they have occured". (65)

With all due respect for the above opinions, it is felt that they too

contain fallacies. Thus, we would be hiding from reality if we were

to hold that the insured and the insurer are at par in regard to the

facilities available to them for loss mitigation. It is self-evident
,that since the insurer occupies a much more powerful economic position

than the insured in general, this makes available to him more and

better facilities to mitigate the loss. Byamugisha may however have a

valid point as I received confirmation from Mr Otieno Usenge of

Blueshield Insurance Company that insurers had no means of directly

mitigating loss. Mr Otieno however said that prompt notification is

still necessary because it enables the insurer to look at the evidence

when it is still fresh. This may be critical in determining whether

the insurer will be able to trace culpable third parties and enforce

his rights of subrogation. Failure to make a prompt notification of

"recoupment".

Again, the insurer's failure to act promptly on becoming aware of the

loss should be the more reason for requiring the insured to give



69

notice of loss promptly. This will give the insurer more time to

arrange measures that may ultimately mitigate the loss since the

delay, as per Mr Wanjohi of Access Insurance Company, often arises

from certain procedural constraints. Hence, the sooner the Insurer

learnsof the loss, the sooner he will be in a position to respond.

It is admitted that in cases of total loss, little or nothing can be

done to mitigate the loss. However where subrogation rights may

exist, it stands to reason that the insurer can still mitigate his

"loss" by effecting any necessary measures to secure his recoupment.

It is also felt that prompt notification even in the case of total

loss is to the insured's eventual advantage because his claim will be

processed sooner, and if valid, paid that much sooner. This will save

the insured the inconvenience of a delayed payment which might mean

that it does not even reinstate him.

2.5. 2 PROOF OF LOSS OR TITLE
r

This will be dealt with briefly as it poses problems which are largely

similar to those posed by notice of loss clauses.

The insured, after notifying the insurer of the loss, must file a

claim. The claim is made out by filling claim forms provided by the

insurers which may require details as to the insured's name, his

particulars, particulars of the insured property, circumstances of the

loss, particulars of d~age or loss anq any other related informaLion
T.",t "7=~-:T ;~e: ~~ ';;:--r"'--.;:,"~ • _"",:11-.- s.. ~ -,

available to him. The filling of such forms accurately is crucial

because compliance with the requirements is a condition precedent to

the liability of the insurer to indemnify the insured. In life
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policies, the insured or his beneficiary will usually be required to

filewith the claim, proof of tit.Ie to the pol icy. (66)

2.5.3 CO-OPERATION AND ASSISTANCE CLAUSES

The co-operation with and assistance of the insured to the insurer in

the prosecution of legal proceedings is usually made a condition

precedent to the insurer's liability. Such a condition precedent need

not be addressed specifically towards compliance with the co-operation

clause but is usually couched in such language as to act as a blanket

provision effecting all the insured's obligations under the policy.

An example of such a condition is one which reads: .lm12

"The due observance and fulfilment of the Terms of the Policy in
so far as they relate to anything to be done or complied with by
the insured or his representatives ..... shall be conditions
precedent to any liability of the company to make any payment
under this policy."

When Such a policy further provides that

"The
may

insured shall give any other assistance that
require" (67)

the insurer

the assistance and co-operation of the insured is made a condition

precedent to the payment of any claim. The provision gives the

insurer such wide latitude that he may require the insured to give any

kind of assistance which might impose impossible demands upon the

insured. The insured will also be deemed to be in violation of the

co-operation clause if he makes any admissions, compromises or

settlements in respect of a suit connected with an insurance claim.

Because such acts can mean the complete loss of the amount an insurer

entitled to avoid the particular claim, but cannot avoid the policy as

a whole.

('
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policies, the insured or his beneficiary will usually be required to

filewith the claim, proof of title to the policy. (66)

2.5.3 CO-OPERATION AND ASSISTANCE CLAUSES

The co-operation with and assistance of the insured to the insurer 1n

the prosecution of legal proceedings is usually made a condition

precedentto the insurer's liability. Such a condition precedent need

not be addressed specifically towards compliance with the co-operation

clause but is usually couched in such language as to act as a blanket

provision effecting all the insured's obligations under the policy.

An example of such a condition is one which reads: .lm12

"The due observance and fulfilment of the Terms of the Policy in
so far as they relate to anything to be done or complied with by
the insured or his representatives ..... shall be conditions
precedent to any liability of the company to make any payment
under this policy."

When Such a policy further provides that

"The
may

insured shall give any other assistance that
require It, (67)

the insurer

the assistance and co-operation of the insured is made a condition

precedent to the payment of any claim. The provision gives the

insurer such wide latitude that he may require the insured to give any

kind of assistance which might impose impossible demands upon the

insured. The insured will also be deemed to be in violation of the

co-operation clause if he makes any admissions, compromises or

settlements in respect of a suit connected with an insurance claim.

Because such acts can mean the complete loss of the amount an insurer

entitled to avoid the particular claim, but cannot avoid the policy as

a whole.

.,
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Use of after-loss clauses to disclaim liability may be unjustifiable

if the insurer uses it an an excuse not to meet his liabilities at the

eleventh hour by relying on trivialities (splitting hairs). But the

situation must be considered in its proper context. Such apparently

harsh consequences are, In my own opinion, justified where the 1•• ~IJI.u.(

blatantly disregards his duties after loss has occured and especially

if this leads to the insurer loosing any chance of succesful

recoupment under the doctrine of subrogation. What the insurer stands

to lo~se is his recoupment and the insured can rightly be deemed to

have forfeited his right to a similar amount of indemnity by

neglecting his duties under the policy.

The insured also enjoys some relief against forfeiture. East African

courts have refused to accept as valid clauses inserted in the

contract by an insurer unless they pass the reasonableness test. If

they fail this test, they will not be enforceable and will be severed

from the rest of the contract. Reasonableness in content will be

lacking if a clause is irrelevant or only remotely relevant to the

substance of the contract. Moreover the court wi11 not as a rule

recognise and adhere to the label placed on a term (i.e whether a

"condition precedent" or a mere condition) but will construe it in the

context of the whole policy. This establishes reasonableness in

terminology. The court will also find a term unreasonable if its

fulfilment or performance is "impossible or improbable

"impractical". This test of reasonableness not only applies

after-loss clause but also to all other terms and conditions

" or

to

of

the

the

insurance contract. The test places limits on the classical "theory

of Freedom of Contract" which would have allowed the stronger party

(the insurer) to insert any terms into the contract, however unjust,
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he wished.

2.6 CONCLUSION

Various issues of substantive law have been examined in this chapter,

always paying keen interest on how such issues measures up to the

basic tenets of justice and fairness under which all law operates or
ought to operate.

The shortcomings of the standard form contract such as lack of

bargaining or negotiation between the parties, its rigidity and

inflexibility and the one-sidedness of the resulting terms and

conditions have been explored. The freedom of contract theory as

justification for this kind of contract has been weighed and found

wanting.

The attempts made by the courts through the theory of fundamental

breach and the Contra Preferentum rule to mitigate the rigours of the

standard form contract have been found inadequate. The benefits to be

gained from the use of standard form contracts have been evaluated

against its disadvantage and it is safe to conclude that the standard

form contract is at present indispensable in the insurance industry.

Since we are "stuck with it" the only issue then is how the benefits

to be derived from the standard form contract can be highlighted and

its unfairness reduced. What the Legislature has attempted to do in

this regard will be evaluated in Chapter Three •
. T~ ; \ ,- - .•. - ~ - ....

:1~
The

~~ >'1 ••.•••"rr- .•.~..•, ~ :y..~- ..•••..••..•". """t
concept of disclosure has also been examined. Its basis on the

uberrimae fidei status of the insurance contract has been considered.

Nevertheless, it has been found that the concept has been made
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applicable only to the insured whereas in strict legal theory, the

insurer is under a similar duty. The mischiefs occasioned by the use

of the concept unscrupulously by insurers have been examined. From

all this, the overall conclusion is that as it exists and is applied,

the concept of disclosure is far from perfect.

Next to be examined has been the indemnity concept, which is at the

very core of all indemnity insurance contracts (non-life insurance

contracts). Its rationale and the benefits which it affords the

parties have been evaluated. Although it may be concluded that the

indemnity principle is essentially of benefit to both parties, the

abuses resulting from its corrupted application negatives to some

extent those benefits. Sometimes, the indemnity principle is twisted

to deny the insured an indemnity leave alone having to prevent him

from getting more than a full indemnity.

The doctrine of subrogration has been revealed to be one of the ~s

by which the in~emnity principl~ takes effect. It ensures that the

insured does not receive more than a full indemnity and as stated in

Castellain V Preston, "It has been adoped solely for that reason".

But why should the doctrine be used to prevent the insured form

getting more than a full indemnity while subrogation in fact allows

the insurer to recoup all his expenses and retain all premiums already

paid as pure profits? Again, the insurers pretend to strictly follow

the doctrine of subrogation as a means of adhering to the principle of

indemnity while they are not averse to contravening the doctrine of

subrogration. This is done through the insertion of "subrogation

conditions" in the policy which enable the insurer to take over the

insured's rights to subrogate - even before they have admitted
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liability leave alone paid a full indemnity. This clearly reveals

that the insurers are only prepared to "adhere" to the doctrine of

subrogation as long as they derive some benefit from such adherence.

This is no more than paying lip-service to the doctrine.

Notification of loss clauses which require "immediate" notification

without any regard to the circumstances of the insured have been

found, to that extent, to be unfair and oppressive on the insured. So

too have co-operation and assistance clauses which give the insurer

infinite powers to require any sort of "assistance" from the insured.

The danger of abusing such unlimited powers is grave. It may however

be concluded that the after-loss clause is a useful device in the

insurance contract but care should be taken to ensure that it is not

used to oppress the insured. Reasonable demands only should be made

on him always remembering that he is already labouring under te duty

to act in utmost good faith.

In the next chapter, the extent to which the Legislature, by means of

the Insurance Act (1984) (68) has succeeded in protecting the insured

as the "weaker party" from the exploi tative tendencies of the

insurers, will be examined.
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CHAPTER 3

As noted in Chapter One of this thesis, relating to insurance IS not a

recent phenomenon. Thus, in the medieval world, Barcelona was the

first city state to regulate insurance by legislation. This was by

means of a 1435 oordinance which was enacted "with the objects of

preventing fraudulent abuses and to give preference to their own

shipowners"(1). Over half of a millenium later, it is remarkable to

note that the current Kenyan legislation on insurance, the insurance

Act (2), shares markedly similar objectives. This indicates that over

five hundred years of experience in insurance has not perfected it to

rule out "fraudulent abuses". As shown in chapter one, "fraudulent

abuse" was the norm during the colonial period because the legislation

of the day was blatantly discriminatory against the african/black

policy holder. This explains in part why one of the major objectives

of the present Act. Cap 487 (hereafter referred to as "the Act" was

the "Kenyanisation" of the insurance industry. This chapter will seek

to evaluate the effectiveness of the Insurance Act in protecting the

parties in the insurance contract, especially the insured.

In assessing just how effective the Act is in protecting the parties,

and specifically the insured, every effort will be made to relate the

various relevant provisions of the Act to the issues of substantive

law discussed in chapter two. The real position of the parties to the

insurance contract cannot be brought out by merely looking at the

substantiye law as inherited from the common law of England.

legislation which qulifies or amends issues of substantive law must be

considered. In this respect, Cap 487 is of paramount importance as can

be seen by the bold statement in its own preamble that it is:-
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"An Act of parliament to amend and consolidate the law relating
to insurance and to regulate the business of insurance for
connected purposes". r

Because it represents Kenyan insurance law in its consolidated form,

great importance must necessarily attach to its various provisions.

However, evaluation of the reforms to substantive law thereby

introduced must be preceded by a note of caution since even a cursory

examination of the Act readily reveals that any such reforms are not

express. Thus, there is no specific reference to such principles as

indemnity, subrogation, non-disclosure etc in the Act. Any reforms

relating to these principles and concepts are therefore indirect and

must be dealt with in the context. This means that reasonable

inferences as regards the various issues of the substantive law of

insurance must be drawn from the Act's provisions which indirectly

impinge on them. One basic fact which should be borne in mind is that

much of the protection afforded to the insuring public with regard to

the substative issues is largely incidental. This contrasts vividly

with the avowed intentions of the legislature as articulated by Mr

Marcellin Muruthi, the Commissioner of Insurance i.e.

"Apart
public.

from seeking to protect the interests of the insured
the new law(Cap 487) is intended to potect the interests

of the insurers as well by developing a strong, healthy and
solvent
Mine)

infrastructure of insurance operators". (4) (Emphasis

Perhaps the most significant changes in the insurance industry

introduced by the Act was the creation oof the office of the

Commissioner of Insuranc i.e.

"There shall be a Commissioner of Insurance who shall be
appo'nted~byc.the_Minister"_(5)- .• "'<=:

Section 3 (2) of the Act further provides that

"The Commissioner shall, subject to any directions of the
Minister, be responsible for the general administration of this
Act and the performance of all the duties and functions assigned



82
to him under this Act" (Emphasis mine).

In overseeing "the general administration of ..(the).. Act", the

Commissioner of Insurance (herein-after refered to as the

Commissioner') acts as some kind of watchdog charged ~ith the duty of

policing the insurance industry, It is therefore quite easy to discern

that the performance of the commissioner is so closely interlinked

with the effectiveness of the Act that it would be a sheer waste of

time to attempt to evaluate either in isolation of the other. The

effectiveness of the Commissioner as the protector of the insured

public validates the provisions of the Act.

The Act confers powers and imposes duties on the Commissioner which

are both far-reaching and extensive. Section 5 of the Act spells out

particular duties of the commissioner, which duties , if carried out,

would constitute the most direct protections of the insured under the

Act. Each of these duties will be evaluated In so far as they relate

to specific issues of the substative law of insurance.

The most direct reference to the standard form contract in the Act is

under S5(1)(b) which provides that the duites of the Commissioner

shall include :

"directing insurers and reinsurers on the standardization of
contracts of compulsory insurance"

Undoubtedly, the standardization of contracts of compulsory insurance

is advantageous to the general insuring public because it 18

convenient and time saving and also creates certainty. The

$JQinmiss'Lonel"-g';'''fl'ViQ:"l-vemeQu'':n :s3lctr'<'a,"S- exer-c ise is very welcome because C

he is presumed to speak for the insured. If standardization must

exist, it is much better where the policy holder's interests are

articulated by the Commissioner so that the insur~r is prevented from
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inserting appressive or unfair terms. This provision has one major

drawback, however, in that the commissioner's intervention is

restricted only to "contracts of compulsory insurance" Fieldwork

revealed that there are only two types of compulsory contracts of

insurance in existence in Kenya, namely; third party motor vehicle

liability policies and workmen's compensation policies. This means

that all the other kinds of policies fall outside the jurisdiction of

the commissioner uder this section despite the the fact that they are

largely standard form and only minutely differentiated from insurer to,
I

insurer. All these non-compulsory policies are bereft of the

protection of this provision and are therefore vulnerable to the

abuses perpetrated by the stronger party in a standard form contract

as examined in chapter two. The insurer is therefore free to dictate

terms favourable to himself however grossly unfair they may be to the

insured in the majority of insurance contracts constituted under the

non-compulsory class.

The commissioner's contribution as regards the standardization of the

contracts of compulsory insurance must , however, not be dismissed out

inconsequential. Mr Kephers Atieno, an assistant manager at Blue

Shield Insurance Company stated that because of their compulsory

nature, these kinds of policies were numerous and that the

commissioner's intervention benefited a great number of policy

holders. Mr Makwaya, from Sun Alliance Insurance Company also lauded

the commissioner's role under this provision, specifically as

instrumental to the stabilisation of compulsory (third party
I'iab.iLit; -mo..tp't"veh icIe policies after the unfortunate

~ .• - •.•....;......,-". ..,.~
collapse of

the Motor pool.

Although S5(1)(b) represents a welcome change as regards the law on
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standard form contracts in insurance, this reform did not reach far

enough in not adequately covering all forms of standard form,

compulsory and non-compulsory.

S5(1)(b) should not be read in total isolation if the true and correct

position regarding standard form contracts under the Act is to emerge.

In this regard, the note of warning with which this chapter commenced

must be borne in mind. Thus, we must look beyond the beaten track to

other provisions of the Act which, though indirectly, represent

reforms to the substantive law in the area of standard form contracts.

Thus, the provision under 85(1)(c) that the commissioner's duties

include directing insurers and reinsurers ... to amend or delete the

~nfair or oppresive termsfrom a particular contract of insurance, is

significant. This means that the Commissioner now has leeway to

intervene in any standardform contract, compulsory or non-compulsory,

on behalf of the policy holder. But this provision has its limitation

too in that the Commissioner's powers under it are exercisable only

"in respect of future contracts". If we take into account that

policies, especially life assurance policies subsist for several years

or even decades, and the fact that the Act has been in force for a

mere 4 years, since 1st January 1987; this fact of prospectivity

becomes a major Issue. It means that a large proportion of policies
1"4 •..•.flr..od->.

(all policies commencing before 1st January 1987) are not covered ~

this provision and that the Co'mmissioner can do nothing to rescue the

affected policyholders from any oppression or unfair terms in their
~ r',",,-;:lf 6

pollcies. mtootld' ¥' i'"If r:t11"fi-"l'ighf,85(1) (c) may apprear merely

ornamental and enacted merely to pacify the insuring public by giving

the appearance that everything is being done to protect them from
, I _
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unfairness and oppression. The real benefits will only be felt several

years in the future when the Commissioner's intervention in respect

of future contracts' will have gradually weeded out an appreciable

proportion of unfair and oppressive terms.

Again, the protection afforded the insured cannot really be brought

out by looking at the above two paragraphs S5(1)(b) and S5(1)(c) In

isolation. Thus, the Commissioner's duty under S5(1)(a) to take part

in .

"the formulation and enforcement of standards in the conduct of
the business of insurance with which a member of the insurance
industry must comply" may be used by him to stigmatize and
therefore limit the abuses perpertrated under the standard form
contract. By formulating standards of conduct (with which the
insurer must comply) which prohibit the use of exclusion clauses
with unfair or oppressive effects on the insured and also
requiring that insurers should take into account the insured's
needs; (enhancing negotiation and bargaining) as proper
standards of conduct, the Commissioner can effectively ensure
that the standard form is not just a medium for oppression.

However, S5(1)(a) has as its direct target 'the formulation and

enforcement of standards in the conduct of insurance'. Under this

provision, the Commissioner is expected to promulgate guidelines

spelling out the proper conduct to be followed by insurers, and

insurance agents alike . Such guidelines should be chalked out with

the ultimate objective of ensuring that the insurer (plus the brokers

and the agents) adheres to certain principles of justice and fairness

in his dealings with the insured. But how far have these ideal and

noble aspirations been realized in the Kenyan insurance market today?

Speaking to Mr M M Kogi, an Insurance Officer I at the Commissioner's

office, I was left in no doubt that the promulgation of such

!§ui-delri.nes-O;HJ;'t>Lan-dardut:t'cQJ!duct:was-still a distant pipe-o'ream t'll .1..Jfor

the Kenyan insured. One telling remark was that the Commissioner's

office had not as yet put a lot of reliance on S5, prefering instead

to use 87. Mr"Kogi added that although no formal standards had been
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set down in black and white nevertheless, the Commissioner's office

did infact adhere to the spirit of S5(1)(a). Thus, he stated, the

Commissioner periodically issued circulars to insurers and others In

the insurance industry which required them to discontinue or adopt

certain practices. Mr Kogi also stated that in addition, the

Commissioner looked at individual cases and 'advised' an insurer

accordingly which advice was often followed to the letter. To his mind

therefore, S5(1)(a) had been implemented in practice if not in form.

Whereas this form of indirect implementation is obviously better than

none at all, certain reservations must be expressed as to its

adequacy. Thus, although the Commissioner will intervene to protect a

particular insured who is suffering under his insurer's misconduct, he

cannot do so in every case because he has to await a complaint from

the particular insured so affected. What happens when the particular

insured is quite unaware that the insurer's conduct is irregular or if

he knows it to be irregular, he is unaware that there exists a

Commissioner to whom he can resort for help? This question of

ignorance is not far fetched in the present circumstances of Kenya.

For instance, a research project carried out by insurance students at

the University of Nairobi on the Kenyan insurance market as recently

as may 1990 revealed that 97% of members of the public interviewed did

not understand insurance at all !. (6) To expect such people to pilot

their own causes by seeking out the intervention of a Commissioner

they most probably don't know exists is to expect too much! I am

convinced,
_t .•..

therefore, that this
~- "\. ....- ~ +'. _ x _ ~ of

strategy of impIemen tat Lon ."-,

based on idividual cases is far too inadequate in so far as it

provides redress for a minority of cases only. The Commissioner's

office should therefore appreciate the wisdom and foresight of the
.1 ~'
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legislature in requiring the actual formulation and enforcement of

standards in the conduct of the business of Insurance If and when such

standards are put down in black and white, proper conduct will then

become a matter of common knowledge and deviation will be more easily

noticeable and censured by the Commissioner or even the Kenya

Association of Insurers. Definite penalties can be set out which are

likely to dissuade an insurer from misconduct. Such definite standards

would be useful in mitigating the rigours of certain one-sided

principles of substantive law. As in the United Kingdom (where

definite Statements of Insurance Practice are followed) an insurer

would be prevented from disclaiming liability on a mere technicality

where gross injustice would result. Thus, disclaiming liability for

non-disclosure

non-disclosure

would be effectively restricted to cases where such
'Y"YY-( tirvi q h*1

has substantially prejudiced the insurer's interests.

This would also apply in cases of forfeiture for failing to minutely

comply with the requirements of an after-loss clause. The practice of

the law relating to subrogation would be similarly affected. All this

would, to some extent, balance the scales in the insured's favour. It

must, however, not be forgotten that the present situation in Kenya

falls far short of this ideal,not because the law does not provide for

it, but merely because the Commissioner of Insurance has not

implemented the relevant provisions. The Commissioner's undertaking to

merely adhere to the spirit of the provision, though commendable, is a

mere token measure aimed at pacifying the insured, The insured should

be given the whole of the protection due to him under section 5(1)(a),
')JH"l"" i' "-'trnot.-'''''mel'r1!'ly!b~n~imt:rle:nli:~.nt.in:g:·i 1.t<bu'll·a:lsoby enforcing it. We muse n~w

examine the provisions of the Act in so far they relate to the duty of

disclosure. We have already stated above that S5(1)(a), by the

formulation of standards of'conduct, may be used to mitigate the
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abuses perpetrated under the concept of disclosure such as preventing

the insurer from insisting on his strict legal rights regarding non-

disclosure that is, repudiation of the whole policy)on a mere

technicality. Section 5(1)(c) also relates to the concept of non-

disclosure in so far as it provides that the duties of the

Commissioner include directing an insurer or re-insurer to clarify,

simplify, amend or delete the wording, terms and conditions of a

contract of insurance of which he (Commissioner) is satisfied is

obscure or ambiguous. But the Commissioner's powers are restricted

only to 'future contracts. Further disadvantages spring from the fact

that whereas the terms in a proposal form may be ambigious, the terms

in a policy document are usually explicit and great care is taken to

ensure that they are clear and capable only of one meaning. Ambiguity

of questions or terms in the proposal form is actually to the

insurer's advantage. Any failure to clearly or accurately disclose a

material fact by the proposer for insurance because the terms are

ambiguous entitles the insurer to disclaim liability or repudiate the

whole policy for non disclosure. This ambiguity has important

ramifications because, as we saw in Chapter Two, the terms in a

proposal form are usually incorporated into the contract by a basis of

the contract clause.

Mr M M Kogi from the Commissioner's office stated that the yardstick

of ambiguity should not be whether an average insured understands

them. Rather, it should be whether an insurance expert such as the

Commissioner, insurance lawyer and insurer can understand the terms.

He reasoned that it would be a practical impossibility to make the

terms so simple that every proposed insured could understand them and

further that ,it,was,op'ento a prQposer for insurance to consult an
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expert if he was in any doubt as to the meaning of the terms.

While I am in complete agreement with Mr Kogi's assertion that the

insurance contract IS of such technical complexity that few people,

besides the "experts", can fully hope to comprehend it, I find I cannot

subscribe to the formula of "merely consulting an expert" to make the

terms clear. To my mind, this is an unbelievable oversimplification

and rather naive in the circumstances of present day Kenya! As we saw

earlier, the Kenyan proposer may be quite unaware of the existence or

availability of an expert who may be consulted, leave alone afford to

pay one. Whereas the proposer in more developed insurance markets may

be expeted to consult an expert for any necessary clarification, it

would be hypocritical to expect the same from his Kenyan counterpart.

It is therefore my firm conviction that every conceivable measure

should be taken to simplify the terms in both the proposal forms and

policy documents for the better understanding of our Kenyan

proposer/insured. The fact that complete understanding by everyone may'
...

never be achieved should not justify abdication of the Commissioner's

duty to see that the best that can be done is actually done.

But S5(1)(c) is, fortunately, not the only provision in the Act which

deals with or relates to the concept of disclosure. Sections 80 and 81

of the Act build upon the provision of S5(1)(c) by directly coming to

grips with the problems of non-disclosure as related to proposal

forms.

S80(1) prohibits the use of a form of proposal or a policy or an

endorsement or any form of written matter used by an insurer

describing the terms or conditions of, or the benefits to be or likely
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to be derived from a policy of insurance, from being "inaccurate or

incomplete or likely to mislead a proponent or a policy holder". This

is an important provision in relation to disclosure. Thus, if the

"ambiguity" In a proposal form leads an insured, erroneously, to

believe that he has answered the question adequately and is therefore

validly covered under the policy; whereas infact the insurer can plead

non-disclosure on this basis and avoid the policy:- such a proposal

form falls neatly within the ambit of this provision (880(1). Under

subsection 2, The Commissioner may notify the insurer (after giving

him, a reasonable opportunity of being heard) in writing that he

objects to the form. This is not the end of the matter for, under

subsection 3, the insurer may no longer use the proposal form or

policy document or endorsement in the same form "to the extent that

the objection has not been varied or set aside as a result of an

appeal under section 173". Compliance with this provision is secured

by attaching a penalty in the form of "a fine not exceeding five

thousand shillings" under subsection 4. Section 81 deals directly with

the problems encountered when a proposer for insurance makes incorrect

statements in his proposal. This has direct bearing on the concept of

disclosure as discussed in chapter two.

881(1)(a) states, in effect, that an insurer can disclaim liability or

avoid the policy on the basis of an incorrect statement made in a

proposal form effectively only if the statement was material to the

risk of the insurer AND
~ r - ;:...• ..:t~ ~;..,~ -.e-'- - -- - --..!:.

"was -made -In· t.he"knowledge that it was untrue or with no
reasonable, belief that.it was true".

This means that the insurer can no longer conveniently escape all

liability under a policy by taking assylum in the concept of non-
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disclosure based on the declaration warranting the accuracy and

correctness of the statements made in the proposal form and making

such statements the basis of the contract. Now, the insurer can only

disclaim liability if he shows, in addition, that they statements were

not made bonafide i.e. in good-faith. This situation is a far cry from

the situation described by J 0 Irukwu (7) where the insured warrants

the accuracy of all the information supplied by him, thus enabling the

insurer to avoid the whole policy on the basis of even the most

insignificant, trival and immaterial detail contained in the proposal

form. Now, even the making of the information the basis of the

contract will not avail the insurer of this opporutunity since S81(1)

applies "notwithstanding anything contained in or incorporated in a

contract of life assurance".

It is that apparent S81(1)(a) applies only to contracts of life

assurance. This constitutes its major limitation since it leaves all

other 'non-life' policies subject to repudiation or avoidance on the

basis of a non-disclosure in turn based on flimsy grounds. Thus, an

insurer in an indemnity contract can still validly avoid a whole

policy for inaccuracies in a porposal form even where they are neither

material nor made in bad faith. This shortcoming of the law needs

immediate review and overhaul to bring policy holders in 'non-life'

insurance under similar protection as that provided to the assured in

a life policy under S81(1)(a).

Sect-i-on~~810,) (b) also- pr-otrect.s the proposer/insured

(
I

Assurance .. This paragraph also provides, in effect, that an .~ J ,j.-Insurer "::\

cannot disclaim liability for non-disclosure in a proposal form unless

the statement was material AND



"was made within
pr@geeding the date
or the date of the
earlier".

the period of three years immediately
on which the policy is sought to be avoided
death of the life insured whichever is the

This section represents a recognition by the legislature of the

existence of the fraudulent practice of some insurers whereby they

used to collect premiums well knowing that they could avoid the policy

at any time for non-disclosure. The insurer could collect such

premiums for periods extending over several years, sometimes over a

decade, and then neatly and validly avoid the whole policy for non-

disclosure on the flimsy grounds that some material fact had not been

disclosed (or was inaccurately disclosed) at the inception of the

policy several years back. On avoiding the policy, the insurer was not

obliged to refund any of the premiums already paid to him by the

insured.

By means of this provision, the insure~ is now estopped from avoiding

the policy for non-disclosure if he has accepted premiums for more

than three years. The legal basis for this "estoppel" is probably that

the insurer is deemed, by this conduct (the receipt and acceptance of

the premiums) to have waived his right to avoid the policy for some

non-disclosure he already knows or can easily discover to exist from

the very day of the commencement of the contract. But why should it

take at least three years before such knowledge can be imputed upon an

insurer who is an expert, and who accepts to issue a policy only after

a thorough and exhaustive scrutiny of the proposal formJ li~!l~_>.L why ~'L"I..~~.;-' -1 i"';!~ t -:.: 1,. _~ '::"'1.::- ,,_. ..._ "= D. = 1,' i ~ i.~' ....:dt"" ~

should the insured have to lose three years worth of premiums if the

policy is completely avoided during this period, for a non-disclosure

the insurer knew about since the contract came into being? Logically
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looked at, the Legislature appears to be giving tacit approval for

this sort of exploitation by allowing such a long period within which

the insurer can still validly avoid the Contract. The insurer must not

be allowed to continue this kind of exploitation. A government ~hich

claims to adhere to certain principles of justice should not

countenance the continuation of this kind of situation. It is

therefore considered that a much shorter period under this provision

would serve the needs of the Insurance industry just as well while at

the same time ensuring that neither of the parties to the contract of

insurance takes advantage of the other.

We should not lose sight of the fact S80(1)(a) and S80(1)(b) can only

protect the insured when the prerequisite of materiality is satisfied.

But as we saw in chapter two, the yardstick for materiality is hinged

on the opinion of the insurer, even though on the opinion of the

"prudent insurer". The dangers of the courts reliance on the expert

opinion evidence of other insurers to determine materiality were also

outlined. It may be, therefore, that the insured will be denied the

protection of these provisions becasue the insurer can more easily

prove that certain facts were material whereas the insurer honestly

believed them to be immaterial to the risk or premiums charged.

The Act also limits, to some extent, the duty placed on the insured to

make a full disclosure in cases where he uses an insurance agent.

Under S81(2), the common-law myth that an insurance agent who receives
-t!- ----~the insu~er is also the agent of the

purposes of filling in the proposal form, is exploded. At common law,

an agents error in reconcling the proposer's correct statements onto

the proposal form was deemed to be the proposer's error. On the basis
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of such an error, an insurer could validly avoid the whole policy for

non-disclosure. This is the situation which subsisted in Kenya until

the enactment of Cap 487, of which S81(2) provides, inter alia, that

" notwithstanding any law and any agreement to the contrary
between the proposer and the insurer, a policy issued in
pursuance to the proposal (filled in by the insurer's agent or
other servant) shall not be avoided by reason only of an
incorrect or untrue statement contained in the particulars so
written or filled in, unless the incorrect or untrue statement
was in fact made by the proposer to the agent or servant for the
purposes of the proposal; and the burden of proving that the
statement was so made shall be upon the insurer" (Emphasis mine)

This provision was, no doubt aimed at protecting the insured from the

reckless agent who used to fill a proposal form carelessly but at no

risk to himself, whereas the insured/proposer stood to be penalised by

the loss of the whole amount of premiums already paid plus the

indeminity he might otherwise have been entitled to. The possibility

of the agent intentionally filling in erroneous details so as to

provide his paymaster with an easy way to avoid any liability under

the policy cannot be completely ruled out. This was therefore a

problem of mammoth proportions especially when viewed in the context

of the Kenyan insurance market where illiteracy IS rife and the

practice of an agent filling in the proposal form on the proporser's

behalf is prevalent. Section 81(2) is therefore a welcome

qualification and depature from the common law position. It now means

that a proposer will only have his policy avoided for non-disclosure

if he erroneously fills in the proposal form himself or if he gives

the agent wrong details, but not where he makes correct statements

whi-ch-larelater .f illed in ersoneous Iy- by --the-agent. •••. [...t 1

The Act also protects the insured from the insurer's tendency to

overcharge on premiums by providing in S5(1)(d) that the duties of the
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Commissioner shall include:

"the approval tarriffs and rates of insurance in respect of any
class or classes of insurance"

By addressing itself on the insured's pet worry,- exorbitant premium

rates this provisions, no doubt came as a welcome relief to the

insured. ~r M M Kogi, of the Commissioner' Office stated that the

section was somehow superfluous. He stated that this could be seen

from the fact that to the best of his knowledge, the office of the

Commissioner of Insurance had, since its establishment, received no

complaints about exorbitant premium rates. The reason for this he

added, was that it would be against the insurer's own interests to

unreasonably raise premium charges in the highly competitive Kenyan

market as this would result in his being pushed out of business for

lack of clintele.

Although the above reasons do infact constitute a very important check

on raising premuim rates, I still find that the enactment of S5(1)(d)

is not superfluous. Leaving the insurers to regulate themselves as

they will, with regard to premuims may not be far sighted enough. It

is my firm conviction that the legislature, in enacting this

safeguard, contemplated a situation where self-regulation of insurers

based on the fear of losing custom might not work. Thus, if all the

insurer's raise their premuim rates at the same time,each would

maintain his relative market share and still earn more from the raised

premuims. The insuring public would be left with no option but to take

up the policies at the higher rates of premuim offered. In such a
fb ·~tne- ~d-rnral'~en"l1ctmEmtiof S5(1)(d) requiring ..,rhit; ~.:n:!i

Commissioner must approve all premuim rates is not superfluous but

infact a very solid safeguard protecting insureds from the mischief of
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for instance, prevented from inserting such unreasonable and

oppressive rates in the standard form contract which he controls. The

insurer's ability to dictate oppresive terms under the standard form

is to that extent further eroded - and the insurer is now In a

position to get fairer terms.

In the statute (Cap 487), section 5 as a whole represents the most

direct protection of the insured party. This is not true in reality.

Mr Kogi stated that although S5 details the Commissioner's particular

duties, it had not been implemented. He stated that the office of the

Commissioner of insurance prefered to lay reliance upon S7 of the Act.

Perusal of S7 revealed that any protection it affords the insured is

indirect and therefore largely incidental Section 7 confers power on

the Commissioner of insurance to call for information and production

of books or papers from a member of the insurance industry relating to

his insurance business. If an insurer fails to comply with such a

'request' for information, he will be deemed to have failed to comply

with the provisions of the Act,- which would entitle the Commissioner,

ultimately, to petition for that insurer's de-registration (at least

in theory).

Read together with S5(2) which requires the Commissioner to furnish to

the Minister an annual report on the working of the Act, section 7

would be, in my opinion, an effective safeguard against misconduct by,

··.E£J~IT:]:,ga:~'i' !tlt'::Et=- Irrsursrrsa. Ttte~'annna-l'report is to be laid by t.He'

before the National Assembly, therefore becoming a public document

available and subject , to the scrutiny of all and sundry. Because

insur-anoe- lIS' a'tbusi'fle£S'is-lSols"ensitiveto publicity, t.hia-Tay ing b re ·r~G
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of the inner workings of an insurer's business would be a great

incentive for insurers to avoid misconduct.

The most disheartening thing about section 5(2) is that it has never

been put to the test. In the 5 year period that the Act has been In

force and the office of Commissioner of Insurance has been in

existence, no annual report has been produced. Mr Kogi revealed during

the interview that the first annual report, for the year ending

December 1989, was just then being prepared. He attributed the 'delay'

to lack of adequate staff despite the Act's provision that:

"there shall be appointed such other staff as may be necessary
for the efficient administration of this Act". (8)

It remains now to wait and see whether even this belated annual report

will finally see the light of day and whether it will have the

deserved effect of inhibiting insurers' misconduct

Now, we must consider other provisions of the Act which provide

protection for the insured, though in less direct ways than the

provisions already considered. Principal among these are the

provisions relating to an insurer's financial status. The Act makes

very detailed and specific demands on insurers regarding their

financial status. Thus, under Part V in the Act, an insurer must have

and maintain certain solvency margins if he is to be registered, or if

already registered, if he is not to be deregistered. Part V also

prescribes other rules which impose restrictions on the manner in

direct an insurer to realize an investment which he (Commissioner)

considers undersirable or unsuitable - and the insurer must comply

with, .auch. direction .(9).. part" IV of'- the Act demands that an ~.i-nsurer
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keep and maintain a specified amount of deposits at the Central Bank

of Kenya, in Kenya Government securities, at all times. Under this

Part, detailed rules relating to the maintenance of the deposits are

enumerated. In line with its 'Kenyanisation' objective, the Act

prescribes the mimimum capital or equivalent holding by Kenya citizens

(10). All the above elaborate requirements are made on the assumption

that the more financially stable an insurer is, the more likely he is

to fulfill his obligations to the insured under the contract of

insurance. This assumption is taken a step further by the assumption

that insurances companies controlled by Kenyan shareholders are less

likely to exploit their fellow Kenyan insured.

In general, no one could find fault with these assumptions. These

sections are therefore a welcome step on the road to greater fairness

and justice in the insurance contract in use today. Failure to meet

the financial requirements under the Act has fatal consequences on the

continued existence of a member of the insurance industry - in the

form of deregistration. The requirements are stringently applied as

is indicated by the actual deregistration of Uchumi Insurance Brokers

Ltd in June 1988. (11) Access Insurance Company almost suffered the

same fate of deregistration in February 1991, on the basis of

"insolvency detected as per its 1989 accounts". (12) It managed to

save itself at the eleventh hour by an appeal to the Commissioner

citing a "substan.t\ialimprovement" in its finances as at December

1990. Mr Kogi, at the Commissioners office confirmed that strict

obse-rv-anceT()f.,;.ixrsuner ' _:' (and.r o ther+s ) financial sta us asP ~~

continuous process taking a great proportion of the staff in the

office. This is significant in the light of staffing problems already

facing. the of.fioe and illustrates the Commissioner's firm- ~onv:tcHonvvl'-
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that as long as the insurers are financially stable, the insured is

bound to get his due under the Contract of Insurance. Mr Kogi

revealed that greater emphasis was being laid on this task of ensuring

that insurers were financially stable as plans were nOK at an advanced

stage to form a "crack-field team" to be sent to the field to

ascertain doubtful information on finances.

But while the general idea behind all this may be true, it must be

remembered that it is based on an assumption and that there is no

foolproof guarantee that because an Insurer is capable of meeting his

obligations to the insured, he will do so. Are we to believe that an

insurer refuses to waive its strict legal rights in favour of

fairness, under the concepts of non-disclosure, exclusion clauses,

subrogation or indemnity because he cannot afford to pay? It should

also be remembered that even where the insurer is financially stable,

he is still impelled by a profit maximisation motive. Mr Kogi refuted

this profit maximisation danger by stating that the insurer (or his

servant) is a reasonable man too who on being advised to pay a certain

claim (a claim he could validly disclaim) for the sake of justice by

the Commissioner usually assented to do so. This idea has one main

shortcoming: it is based on the assumption that all aggrieved parties

will seek the Commissioner's intervention - who will then deal with

each case individually. Again, we must remember the ignorance of the

Kenyan insured which might mean that the Commissioner is only dealing

with the tip of the ice-berg while a great majority of the grievances
Fho_ t =of til~

go unreported ana unnoticed. Thus, while monitoring of financial

stability is generally beneficial to the whole industry the

Commissioner should not regard it as the panacea to solve all the

insured's problems. In fact, it may be that more financial stability
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might mean less protection for the insured since the insurer is more

prepared and ready to defend any legal action that might arise from

his avoiding a policy or disclaiming liability. Depending on the

insurer's gracious nature provides no guarantee to the insured that he

will be justly or fairly treated in all circumstances.

In concluding this chapter, it may be safely stated that although the

Insurance Act (Cap 487) was enacted with good intentions, it has not

resulted in any radical changes which might provide adequate

protection for the insured. Moreover, the provisions already present

to do this have largely been left unimplemented. The Commissioner's

attempts to provide redress in individual cases are inadequate because

he can only do so if and when actual complaints are made. Taking the

prevalent lack of public awareness of and about insurance in Kenya

today, very few complaints reach the Commissioner's attention.

Moreover, the Commissioner almost entirely relies on ensuring that

insurers are financially stable as a means to ensuring that the

insured's interests are protected. This is not such a guarantee as

can be banked on by the insured because it revolves around the

insurer's benevolent nature - which benevolence may be In evidence

where profits are at stake.

In a nutshell, it may be stated as a fact that the Insurance Act does

provide some protection for the insured, but such protection falls

short of the insured's needs. In the last chapter of this thesis, it

will therefore be necessary to attempt to draw general conclusions and

make recommendations for the reform of the Law and practice in the

light of these conclusions.
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CONCLUSIONS AND RECOMMENDATIONS

In conclusion of this thesis, a brief synopsis of what has been

examined in the previous chapters is necessary before we embark on the

difficult task of proposing reforms. Such a synopsis must

necesarily only deal with the major issues examined in the foregoing
chapters.

Thus, Chapter One was basically aimed at tracing back the origins of

insurance as a practice. We therefore traced insurance back to the

Mediterranean region and specifically to medieval Italy. Insurance
init ialIy took the form of a loan without interest - in mutuo gratis

It later on took on the form of a purchase and sale

agreement with an in-built restitutive condition. Thus, the

restitutive condition applied where the goods being tranported by sea

arrived safely, so as to restore the ownership to the seller/insured

and therefore the corresponding risk of loss. If the goods were lost

or destroyed at sea, the purchaser/insurer undertook the whole risk of

loss in that the restitutive condition failed to operate. The

purchaser/insurer could however retain any goods salvaged after having

paid the seller/insured the equivalent of the value of the goods being

transported. This, we noted, marked the origins of the important

principle of indemnity and of the doctrines of subrogation and

salvage.

By 1350, insurance had grown so rapidly that policies of insurance

drawn as such were in common use in Palermo and Genoa. This period

also saw the advent of the state's intervention in the insurance field
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by the city state of Barcelona.

Insurance came to England in the (14th) fourteenth century through

Italian merchants known as the Lombards. By 15~Q, insurance had

become so important that it merited the establishment of an

independent

established

Chamber of Assurance under the Royal Exchange

by Queen Elizabeth I. This development

of London

led to the

since theystandardization of clauses in marine insurance contracts

(the contracts) were being drawn up by one person, or more accurately,

in one office, This therefore marks the origin of the standard form

insurance contract.

In r720, two insurance companies were incorporated through a royal

charter, aIbe it obtained by res-or-Cw- actual bribery of t~ Mornach.

With the advantage of limited Li.ability that- members could enjoy,

insurance companies grew in financial strength and could undertake

bigger risks and a wider scope of cover. Individual underwriting,

however, did not die out with the incorporation of insurance

companies. In fact, individual underwriting of risks flourished under

the institution called Lloyd's prompting some people to call the

eighteenth century - "the century of Lloyds".

In the same century, Lord Mansfield gave clear articulation to the

utmost good faith nature of the insurance contract. He emphasized the

need for good faith in marine insurance and laid down the obligation

of the policy seeker (proposer) to disclose "all his circumstances" in

the landmark case of Carter y... Boehm. (1) Thus, the case marks the

first clear articulation of the concept of disclosure too.
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In 1774, the enactment of the Life Assurance Act distinguished

wagering contracts from insurance contracts for all time by requiring

an insured to have insurable interest. The Act also provided that no

greater amount would be recoverable from the insurers than the amount

or value of the assured' s/insured' s interest. ./

The importation of insurance and practice into Kenya from England was

provided for statutorily in the 1902 Judicature Ordinance. Although

there existed in pre-colonial traditional African societies mechanisms

for distributing risks~ these were purely benevolent whiJe the
"imported version" is "primarily a capital accumulation and investment

device". (2) These traditional mechanisms are dying out fast and

being replaced by the imported "modern insurance".

In the colonial period, there existed several discriminatory statutes

which militated against the participation of Africans in the insurance

business either as insurers or insureds. These statutes were repealed

around the time of independence. In the insurance field, this was

through the enactment of Insurance Companies Act in 1960. This Act

however left many loopholes through which the insured was exploited

and a great many frauds committed by members of the insurance

industry. There was a public clamour for changes which eventually led

to the enactment of the Insurance Act in 1984 (Cap 487). This Act

came into force on first January 1987 and still represents the

consolidation of insurance law in Kenya today.
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In looking back and taking stock of the issues addressed in chapter

two and chapter three, we will combine these evaluations so as to come

up with reasonable conclusions based not merely on the common law

position on the various issues, but also on the relevant provisions of

the Insurance Act, 1984 (Cap 487).

Chapter two commenced with the definition of the insurance contract

and a brief exploration of its nature. The insurance contract is

unique in that one party (the insurer) receives his payment (premiums)

while the performance on his part of the obligations under the

contract depends on the occurence of some event which may not happen
for many years. Indeed, a basic feature of the insurance contract is

its alcatory nature. This raises the important question of how the

insured, who begins paying premiums at the beginning of the contract,

can be sure that the insurer will infact honour his obligations when

the time comes. This assurance is of great importance in maintaing

public confidence in the institution of insurance. It is therefore

crucial that ways be found to ensure that both parties get what they

contracted to get.

The standard form contract, of which insurance contracts are a prime
•example, are (as per our evaluation in chapter two) one of the

obstacles strewn in the path of ensuring that both parties fulfil

their obligations to each other. The insurance contract made under

the standard form is rigid and not amenable to alteration. It is a

contract of adhesion not subject to bargaining or negotiation betlyeen

the parties thereto on its terms and conditions. It is therefore a

contract of adhesion in that the insurer has drafted the terms and
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expects the insured to adhere to those terms. The insurers greater

bargaining (economic) power enables him to dictate those terms and to

present it to the insured on a "take it or leave it basis". The

insurer can therefore insert terms favourable only to his interests,

and therefore unfavourable to the insured's interests. In this
regard, the insurer inserts numerous exclusion clauses which limit or

extinguish some of his liabilities and obligations under the contract.

Examples of such clauses are reproduced in chapter two of this thesis.

Why is this blatantly unfair situation allowed to subsist? It is

ironical to note that the standard form contract, being the result of
an "agreement" almost totally lacking even the semblance of

negotiations and bargaining is justified and sheltered by the theory

of Freedom of Contract. This theory myopically expects the parties to

the contract to have varied, modified, or amended the terms of the

contract through bargaining. The fact that the insured has entered

into the contract is seen as signifying his sincere acceptance of its

terms since he should (the theory postulates) have refused to contract

at all if he deemed its terms to be too harsh. This freedom to refuse

to contract is non-existent as where the use of the standard form IS

universal, where there exists monopolies and in cases where insurance

cover is compulsory as in Workmen's Compensation and Third Party Motor

Vehicle Liability insurances.

In the face of such a situation, it can only be concluded as a matter

of course that the insured not only needs protection, but needs to be

rescued from this unfairness and oppression.
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The Courts have attempted to protect the insured through the contra

proferentum rule under which any ambiguous terms in the contract are

construed strictly against the interests of the insurer. However, as

we noted in chapter two, this protection is inadequate firstly,

because it can only be invoked where the dispute gets to court.

Secondly, there must be ambiguity in the terms and it will not operate

against clear unequivocal terms however unfair and oppressive they are

against the insured.

The courts have also attempted to protect the insured (as the "weaker
party") by formulating the theory of Fundamental breach. The theory

prevents either party (but actually the stronger party - insurer) from

excluding the central or core obligations of the contract. Its major

shortcoming is that, like the contra proferentum rule, it can only

come to the aid of the insured when a dispute has arisen and has

reached the court. Moreover, the insured bears the burden of proving

the alleged fundamental breach. Further, the insurer can employ such

experienced draftsmen (lawyers) that though the terms of the contract

are only marginally removed from constituting fundamental breach, they

never actually fall foul of the theory. Similarly, experienced

lawyers are employed by the more economically powerful insurer to "get

him off the hook" when he is in actual breach.

To supplement these protections are the provisions of the Insurance

Act (Cap 487) 1984 which are relevant to the standard form contract.

These were noted in Chapter 3 but a brief recapitulation is necessary

at this juncture. Thus S5(1)(b), empowering the Commissioner of
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Insurance to direct insurers and reinsurers on the standardization of

contracts of compulsory insurance was welcomed as an important step

towards the better protection of the insured. The Commissioner's

contribution in this regard in the area of Third Party (Motor Vehicle)

Liability insurance after the unfortunate collapse of the Motorpool in

1986 was lauded by various insurers. S5(1)(b) has one major

limitation: it is applicable only to policies of compulsory insurance.

This leaves a majority of insureds -holding non-compulsory insurance

policies - vulnerable to the abuses perpertrated by the drafting of

standardform contracts by one party (the insurer) who is uninhibited

and free to insert any terms that take his fancy.

In respect ~f S5(1)(b), it is therefore recommended that the scope of

application be extended to cover non-compulsory insurances. As this

remains the preserve of the legislature, it may be recommended in the

wider context of other reforms proposed later in this thesis that this

widening of the scope be made only after reviewing the whole Act.

S5(1)(C) empowers the Commissioner to direct insurers and reinsurers

to amend or delete unfair or oppressive terms from a particular

contract of insurance. This in effect means that even where

oppressive or unfair terms find their way into the contract, the

Commissioner can effectively intervene on behalf of the insured to

have them removed. This protection is however applicable only in

respect of future contracts. As noted in chapter three, this leaves

all contracts entered into before 1st January 1987 outside the scope

of this provision. This limitations is, to my mind, justified since
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making the provision of retrospective effect would really amount to

altering the legal rights and obligations of the parties - which would

be unfair to them and also contrary to public policy. But because of

the limitation on the Commissioner's jurisdiction, he should in turn

diligently apply the powers confered on him under 85(1)(C) to ensure

that all new contracts have neither oppresive nor unfair terms. If

this is done, unfairness and oppression under the insurance contract

should become a thing of the past in the Kenyan insurance market with

the expiration of policies contracted before the 1st of January 1987.

S5(1)(d) requires that tarrifs and rates (premiums) charged by
insurance companies must be approved by the Commissioner of Insurance

before they come into effect. It was noted in chapter three, sadly,

that this provision was disregarded and not used, the Commissioner

preferring to rely on free market forces to push an over-charging

insurer out of business. It was however also noted that this later

method was ineffectual where the insurers "ganged up" to raise

premiums uniformly in the whole industry. An insurer may also

continue to overcharge indefinitely while his business thrives due to

the lack of perfect knowledge in the market. This means that insureds

may not be aware that there are better deals elsewhere. But even

where the insurer eventually becomes insolvent through the operation

of market forces, this means that unwary insureds who contract with

him towards the end may suffer loss and inconvenience in looking for

alternative insurers despite the protection offered by solvency

margins. Why should these insured be treated like sacrificial lambs

if an alternative, and a viable one at that under S5(1)(d) is within

easy reach? It is recommended therefore that 85 (l)(d) be implemented
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as soon as possible as market forces provide only unsatisfactory

protection which is further more, not foolproof or guaranteed. As the

situation stands today, the Commissioner is definitely remiss in his

duty and also guilty by default of facilitating the continued

exploitation of the insured through exorbitant premium charges.

It may be safely concluded from the foregoing that the law and

practice of insurance contract law in the specific area of the

standard form contract leaves a lot to be desired. However to give

credit where it is due - the statutory provisions already in existence

appear
major:

to provide comprehensive and substantial protection, and the
problem, in my view, is that these provisions have never been

implemen ted ; Thus, as noted earlier, it was learnt that the office of

the Commissioner of Insurance had never put section 5 to the test but

preferred to rely on section 7 of the Act instead. Section 7 requires

inter alia, the insurers to provide information to the Commissioner

from which the latter is expected to prepare annual reports for the

Minister who is in turn expected to table such reports before the

National Assembly. Sadly, even Section 7 has never been fully

implemented and it may therefore be said with certainty that since

section

insured

5 has also been left to lie idle in the statute, then

has enjoyed no extra protection from the enactment of

the

(Cap

487) the Insurance Act 1984.

The Standard form is today indispensable In insurance contracts. Its

use confers great benefits in terms of expediting transactions

certainty and enabling the parties to transcend the need to re-
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negotiate for terms at every transaction. In a word, the standardform

is indispensable becuase it is convenient - and because there is no

other viable alternative. It facilitates commerce. It is however

important to remember Lord Justice Ackner's observation that

"convenience and justice are often not on speaking terms". (3) The

convenience or dictates of commerce must therefore not be allowed to

conveniently trample justice underfoot. The area of the standardform

contracts must, therefore, be kept under constant review so as to keep

a balance between convenience and the ends of justice.

We also addressed ourselves to the concept of disclosure (or non-
disclosure as it is more commonly called). In its original form, the

du~y to make a full disclosure was imposed on both parties to the

contract of insurance because utmost goodfaith - or uberrimae fidei

was equally required of both the parties. Later, it was applied in a

one sided manner on the insured alone who was deemed to have

superior knowledge about the subject matter of the insurance while

"the insurer knew nothing". This was justified in the field of marine

insurance in the circumstances of that period in history. In chapter

two, the continued one-sided application of the doctrine in present

day circumstances was found to be completely unjustified and the cause

of great unfairness and injustice to the insured party. In today's

world, the insurers knowledge may, in some instances, even exceed the

insured's, and where it is less, the insurer has the resources and

ability to easily acquire the necessary knowledge. Problems with the

duty to disclose were also discussed in relation to the sometimes

obscure distinction between facts and opinions. This problem arises

due to the existence of ambiguous questions in proposal forms which
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often elicit opinions from a proposer while the insurer can avoid the

whole policy for non-disclosure on the basis of incorrect or

inaccurate statements in the proposal form. We also noted the

extension of the duty of disclosure by the use of the basis of the

contract clause or declaration at the foot of typical proposal form in

use in Kenya today. These clauses convert all statements made in the

proposal form into warranties since the proposer must warrant their

correctness and accuracy. This giv~s the insurer even more room to

"conveniently" avoid the whole policy if and only when a claim arises.

The policy is avoided abinitio and it is deemed never to have existed

thus preventing the insured form recovering any of the premiums
already paid under the policy. The fact that the insu~ acted

honestly and in good faith and also reasonably in the circumstances

while filling in the proposal form does not prevent the insurer from

avoiding the policy abinitio. It is also irrelevant (where the basis

of the contract clause exists) that such "non-disclosure" did not

prejudice the interests of the insurer. Thus even where there is no

causal connection between the non-disclosure and the loss which has

occured, or where the non-disclosure would not have affected the

insurer's decisions to undertake the risk or on the premium to charge,

the insurer can still validly avoid the contract abinitio.

Thus, where a basis of the contract clause and declaration occurs,

avoidance is completely independent of the materiality or non-

materiality of the "undisclosed facts" (and sometimes opinions!). But
even if materiality is taken into account, very little difference is

seen since the definition of what is material is itself hinged upon
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determining materiality was noted and illustrated by case law in

chapter two. All in all, we are putting it mildly when we conclude

that the concept of disclosure is one-sided and unfair against the

insured person.

Although the Insurance Act has not made any direct reference to the

concept of disclosure, we noted in chapter three that there have been,

nevertheless, substantial reforms of the concept instituted indirectly

in the Act. First among these is section 5 (l)(a) which empowers the

Commissioner to formulate and enforce standards of conduct for members
of the insurance industry. This calls for the promulgation of

guidelines

ethical/moral

and a definite code of conduct which will ensure

conduct by insurers, among others. With such wide

latitude, the Commissioner could make it unethical for an insurer to

avoid a contract for non-disclosure where such breach was not-

fraudulent and has neither increased the risk he undertook nor the

premium he would have charged had he known of the undisclosed fact.

But section 5 as a whole has not been implemented at all. The

Insurance Commission claims to have adhered to the spirit of section

5(1)(a) in substance if not in form through the issue of circulars to

insurers and "advising" them to adopt or desist from certain

practices. It was conceded that there were some "difficult" insurance

companies who refused to heed his "advice". In fact, this may be more

widespread than the Commission was prepared to admit and raises the

spectre of the insurers coming to regard the Commissioner as an enemy

to be resisted at all costs. This is clearly illustrated by the
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attitude of one insurer who wrote:

" the Commissioner in exercise of his purported
trend to force an insurance company to pay a claim
company refused his arbitrary demand •..".(4)

authority
the

It is submitted that unless this dangerous escalation of hostilities

is checked, the protection of these informal circulars and advice will
be negligible.

The following recommendations are made in respect of section 5 (1)(a).

Firstly, standards of conduct akin to the statements of Insurance
Practice in force in the United Kingdom should be formulated and

enforced! In relation to the duty of the parties to make a full

disclosure, such standards should provide that

1. The declaration at the foot of the proposal. form should be

restricted to completion according to the proposer's knowledge and

belief. In this respect, some Kenyan insurance companies must be

wholeheartedly commmended for having adopted this formula already.

2. Blanket conversion of statements as to past or present facts in

proposal or policy documents should be prohibited. Insurers

should however be free to require specific warranties about

matters that are material to the risk.

3. Prominently displayed on the proposal form should be a statement:

i) drawing the attention of the proposer to the consequences of

the failure to disclose all material facts.



115

The determination of materiality should be based on a more

objective test taking into account both the insurer's and

insured's (reasonable persons in each case) circumstances

ii) Warning the insured/proposer to disclose any facts

about which he is in doubt about materiality. In

addition, adequate space should be provided on the

proposal form to permit full-disclosure.

4. The insurers should use clear questions in the proposal form to

elicit statements considered material.

5. Questions requiring expert knowledge or which would require a

value j~dgement (opinion) on the part of the proposer should not

be included in the proposal form.

The above recommendations should be made to apply uniformly to all

contracts of insurance.

It is also important to put on the record the reforms to the law of

non-disclosure effected by sections 80 and 81 of the Act.

Section 80(1) prohibits the use of any documents by the insurer which

are "inaccurate, or incomplete or likely to mislead a proponent or a

policyholder". The Commissioner can object to such documents and they

must be set aside forthwith.

Section 81 limits the insurers entitlement to repudiate or avoid the

contract for non-disclosure to only those situations where the
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statement in the proposal form was material to the risk and was made

in the knowledge that it was untrue or with no reasonable belief that

it was true.

Again section 81(1)(b) requires that avoidance of the contract for

non-disclosure will be valid only if the statement was material and

was made within the period of three years immediately preceding the

date on which the policy is sought to be avoided. This prevents the

insurer from fraudulently refusing to avoid a contract he knows is

invalid for non-disclosure until a claim is made, so that he can

unjustly retain the premiums collected up to the time the claim was
made. However, it is recommended that this period of three years is

too long and that a shorter period of say, six months be imposed to

ensure thai the insurer does not gain so much at the expense of the

insured.

It is also recommended that the ambit of these sections be extended to

include non-life (indemnity) insurance contracts especially because

they are in the majority.

These recommendations would no doubt require the commitment of more

resources if they are to have the desired effects. It has, for

instance been contended that including the warnings and provisions

recommended above would make proposal forms and policies unmanageably

lengthy. I submit respectfully that slightly or even more voluminous

documentation in the insurance contract is by far to be prefered to

the rampant injustice that pervades this area of insurance law at
present.
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To ensure more enthusiastic adherence to the Standards of Conduct, it

is recommended that the insure s should be invited to contribute

towards their formulation. With the feeling of affinity that would

result from participation, adherence would be more probable and would

with time, eventually develop into self-discipline. The insurers

should also be involved in reviewing these standards and even in any

additions, amendments or repeals to make the standards promptly

responsive to changing needs. This flexibility would definitely be an

advantage over statutory enactments.

In the preceding chapters, we also addressed ourselves to the
principle of indemnity which requires the insured to get "a full

.indemnity but never more than a full indemni ty" Non-Life insurance is

all about indemnity in that the insured pays premiums in the hope that

if he suffers loss within the terms of the policy, the insurers will

reimburse him (or indemnify him) to the extent of that loss. The

insured can recover only up to the value of his interest at the date

of the loss because it is feared that he would cause deliberate loss

to the subject matter if he could recover more. This is clearly a

valid justification. However, insurers have been so intent to ensure

that the insured does not recover more than an indemnity that they

have completely neglected the other part of the rule requiring them to

pay at least a full indemnity. Although the insured should not

"profit from his loss", he should be put back in the position he

occupied immediately prior to the occurence of the loss, that is, he

should be reinstated to his pre-loss financial position.
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In practice, the insured gets less than a full indemnity because when

payment is made in terms of cash, inflationary trends are not taken

into account. The insurer pays only up to the amount fixed in the

policy and this is usually inadequate to replace or repair the damaged

or lost item. It is therefore recommended that indemnification, if in

cash, be based on the depreciated value of the subject matter as

assesed at the time of loss. I am firmly convinced that by this

means, real reinstatement would be possible and it would be more

equitable and just to both parties.

The principle of indemnity also serves the interests of the insurers
in that he has the option to pay either in cash or in kind and he

!often choses the method which is less costly. This means that the

insurer will pay only the amount specified in the policy if

restoration or replacement of the subject matter would be more

expensive. If the reverse is true, the insurer will always choose to

actually replace or repair the subject matter. By this means, the

insurer can again take advantage of his superior position as the

draftsman of the contract by providing for this option. It is

recommended that the insurer should be made to be consjstent so that

he does not deny the relevance of actual loss in calculatin indemnity

where such 10ss-1s greater than the,amount specified in the policy

while he pays only up to the actual loss where it is less than the

amount stated in the policy. A viable means of ensuring this, while

still keeping within the indemnity principle, is by consistently

calculating indemnity on the basis of the actual loss sustained.

After all, this is what indemnity is all about - reimbursement for the
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actual loss suffered. Allowing the insurer the freedom to insert the

option so that he can always pay the lesser amount is tantamount to

abetting or indeed facilitating a no risk situation for the insurer

a "heads I win tails you lose" scenario - at the expense of and to the

insured's detriment.

It was noted in chapter three, with concern, that the Insurance Act

1984 (Cap 487) did not address itself directly to the area of

indemnity. However, it was pointed out that the Act contains

stringent financial requirements which must be fulfilled by an

insurance company before it can be allowed to engage or continue in
the insurance business. The insured is thereby said to be protected

from financially weak companies which are seen as unreliable and
~""",,,,,,~

therefore more likely to fail to ~r their obligations towards the

insured. It is assumed that strong insurers will be of benefit to the

insured because their financial strength assures the insured that the

insurer will meet his obligations, including his major obligation of

indemnifying the insured. But as we have noted above, the insurer may

only go through a farce of paying a paltry sum "in full

indemnification" which does not really constitute reimbursement. To

crown it all, the insurers may in fact use their greater economic

strength to deny the insured any indemnity by constesting all claims

since he can now retain experienced lawyers to argue his case. It is

therefore little more than wishful thinking for the Commissioner of

Insurance to stress economic strength of insurers so much in hopes

that this strength will directly, be translated into the greater

protection of the insured.
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This supports the need for the recommendations made earlier in the

principle of indemnity. It may be that if such reforms are not made,

soon, the only tie connecting the insurer and insured will not be the

hope of an indemnity but actual enemity!

The fourth issue of the substantive law of insurance dealt with in

this dissertation is the doctrine of subrogation. Per Brett L J in

Castellain y Preston

"subrogation is a doctrine in favour of the
insurers in order to prevent the assured from
than a full idemnity. It has been adopted
reason". (5)

The doctrine of subrogation is therefore a means to facilitate

underwriters
recovering

solely for

or
more
that

adherence to the principle of indemnity. After indemnifying the

insured fully for his loss, the insurer is entitled, under

subrogation, to step into the former's shoes with regard to his rights

against third parties who may be liable for the loss. However,

current insurance practice is such that the insurer can gain

subrogation rights by employing a "subrogation condition", even before

he has paid any indemnity to the insured. It is manifest that this is

done In contravention of the doctrine of subrogation itself. The

insurer should therefore be prevented from benefiting from his wrong.

In this regard, it is recommended that the "subrogation condition"

should always contain an express undertaking by the insurer to pay a

full indemnity before it can take effect. This recommendation may be

effected by the Commissioner employing his powers under section

5(l)(c) - directing the insurer to amend or delete oppresive terms or

under section 5(l)(a) - the formulation and enforcement of standards

of conduct in the insurance industry.
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When the insurer takes over the insured's rights under the doctrine of

subrogation, he is entitled to recoup his expenses in regard to the

indemnity paid out to the insured from anything which can be recovered

from tortious third parties. Recoupment may also be recovered from

any other sources which go towards diminishing or extin uishing the

insured's loss. The insurer is almost certain to get back any money

paid out in indemnity since he only pays indemnity to the extent to

which the insured was blameless for the loss or damage sustained. In

effect, the insurer will only payout an indemnity where there are

tortious third parties. The insured could have recovered compensation

for his loss from such tortious third parties and the insurer (having

paid an indemnity) now proceeds against them in the insured's name

under the doctrine of subrogation. Where the insurer has completely

recouped his expenses through subrogation,

retain the premiums paid under the policy. Thus, the doctrine of

subrogation appears hypocritical and one sided in its objective of

preventing the insured from getting unjustly enriched while the

insurer gets a net rofit in the form of premiums from the

transaction. Both parties are at par as having already received what

was due to them under the contract. The insured has received an

indemnity for his loss. In turn, the insurer has received recoupment

of his expenses. Why then should the insurer retain the premiums paid~d

by the insured as a f~rm ~rofit when he has incurred no net
j ~-I ~ /Ld, l; 7.. uSL.- J~ I c-:5tJ~ ?expendi ture? ~I...-<-- pTfV'"l - ( r

Two propositions for reforms borrowed from French (civil systems) law

in this area are recommended.
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Firstly, if the insurers can prove that the recoupment sums they

received were less than they paid out so that they can be deemed to

have lost by the contract, then they should only get the sum

equivalent to the full indemnity money less the premiums they had

received from the insured. Anything that remains should go to the

insured.

Where the insurer has been fully recouped, neither party can be deemed

to have lost anything under the contract. It is respectfully

submitted that the above position is somehow inequitable in that it

recommends that only the insureM should profit. It is therefore

recommended that any surplus should be shared equally pari passu - as

between the insured and the insurer.

One important fact needs to be remarked upon at this juncture. This

is the disheartening fact that the Insurance Act 1987 (Cap 487), made

not a single reform to the doctrine of subrogation. The Act does not

even mention the doctrine by name and the legislature appears to have

been oblivious of its existence, leave alone that it had any problems

requiring urgent reform. Be that as it may, we are "only interested

in securing the future not in avenging the past". As such, it is

hoped that this important though somehow troublesome doctrine will

receive the attention it deserves so that it can become more fair and

thereby acquire some form of moral, if not legal, legitimacy. This

will only occur if reforms such as the ones recommended above are

implemented. It is however recommended that further research, much

more detailed than constituted in this thesis, should be carried out
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to determine with precision what needs and can be done to reform the

law sorrounding the doctrine of subrogation. This is the only way of

ensuring that reforms to ensure fairness for the insured are not

themselves unfair to the insurers.

Lastly, we looked at the issue of after loss clauses in the second

chapter. We noted that after-loss clauses are intended to help the

insurer better compute a loss that has already occured and therefore

to determine the proper indemnity and if possible minimize it. We

considered Byamugisha's (6) assertion that after-loss clauses "are

properly forfeiture c.lauses". They are forfeiture clauses because

the insured (who fails to comply with the after-loss clause) is

penalised i~ the whole amount of his indemnity - moreover, one that is

~lready due - because he has not given due notice of loss, fulfilled

his assistance and co-operation obligations and so on. We illustrated
\

the harshness of this by various examples taken from policy documents

from a number of insurance companies. These after-loss clauses

requi~~d strict compliance and this compliance was found to be a

condition precedent to the insurers' liability. These clauses are
.usually co~ched in peremptory language as where the notification is

required to be "immediate" or "forthwith". Any delay in notification

whether or not the delay was within the control of the insured will be

fatal to the insured's claim especially where the clause is expressed

as a condition precedent. Further, no regard is given to the fact

that such failure or refusal may not have occasioned any damage or

loss to the insurer.

I~
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As potrayed above, the use of the after-loss clause to disclaim

liability appears to be no more than a convenient way of escaping

liability for a claim that is otherwise valid and already due, by

relying on a trivial technicality. However, it should be remembered

that these clauses may appear inordinately draconian only because they

represent the insurer's last assurance against the loss of any

recoupment that may be had the doctrine of subrogation. This should

however not excuse the fact that such clauses, on the other hand, deny

the insured any hopes of getting an idemnity for which he may have

been paying premiums for a long time.

The Insurance Act 1984 (Cap 48) has not addressed itself to he law

relating to after-loss clauses as such. However, it must not be

forgotten that in addressing itself, albeit indirectly, to the

problems posed by the unfairness of the standardform contract, the Act

has thereby provided a means to reform all terms in the contract.

Thus, the formulation of standards of conduct by the Commissioner of

insurance should include provisions prohibiting the use of

The Commissioner should alsounr-easonably onerous after-loss clauses.

use his powers under Section 5(1)(c) to direct insurers to amend the

wording or completely delete unfair or oppressive after-loss clauses

from the contract. It can not be over-emphasized that the

Commissioner needs to urgently rouse himself (the whole commission of

insurance) by breathing life into the provisions of the Act by

implementing them as soon as possible.

The following specific reforms are recommended to the law relating

to after-loss clauses.
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Firstly, on

policyholder

subsequent

conditions regarding notification of a claim,

shall not be asked to do more than report a claim

developments as soon as reasonably possible. Thus

the

and

such

words as "immediate" and "forthwith" should never appear in after-loss

clauses.

Secondly, if the failure or delay in hotification did not prejudice

the insurer's rights under subrogation to a recoupment of his

expenses, such failure or delay should not be used to disclaim

liability by the insurer. The insurer should only be entitleE...-.to

damages which should be deductable from the amount payable under the

claim.

Thirdly, where it is possible to calculate with some degree of

certainty the amount of recoupment "lost" by the insured due to a

failure to comply strictly with an after-loss clause, the insurer

should still be held liable to pay an indemnity less'that amount of

"loss". The insurer is still, of course, entitled to sue the insured

for breach of contract at his option.

The courts should further be encouraged to construe the labeling of

after-loss clauses as "condition precedent" strictly against the

insurer's interests especially where such a label makes performance

impossible or impractical.
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In conclusion, it may be remarked that although the existence of some

form of after-loss clauses is justified and in some cases even

desirable, care must be taken to ensure that they are not used to trap

the insured into forfeiting valid claims by making totally

unreasonable demands upon him. This can only be done if the above,

and similar recommendations for reform are actually implemented.

In concluding this thesis, it is felt that certain general remarks

need to be made. First of all, it must be conceded that the study

giving rise to this thesis was neither comprehensive nor exhaustive in

so far as it dealt only with a few selected issues of the law of the

insurance contract. Thus, such important areas of that law as

insurable interest, assignment, fault, contribution, double insurance

and so on received little or no mention. Therefore, the conclusions

reached and the recommendations made in this thesis are likewise,

neither comprehensive nor exhaustive. The herculian tasks of

undertaking a really exhaustive study on the law of the insurance

contract must, of necessity, be left to a person(s) with adequate

means and the resources to do a good job.

Nevertheless, it is felt that certain general conclusions can be

safely drawn from this study and within its limitations. The first

such major conclusion is that insurance contract law, as it stands

today, is manifestly unfair and unjust to one party - the insured.

This is hardly suprising in the circumstances and would appear to lend

credence to the statement of one Henry Ward Beecher in the 19th

century that: "organised business is a thing of law; and law is always
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hard and unrelenting towards the weak" (7). The Insurance Act (Cap

487) .has however attempted to alleviate some of this unfairness and

this is commendable. Not so commendable is the failure of the

Commissioner of Insurance to implement most of those provisions of the

Act which would undoubtedly convert the intentions of the Legislature

into reality. It is therefore submitted that the present difficulties

that the insured is facing are not so much the result of lacunas in

the law as in the laxity of enforcement of the existing law. But it

should be remembered that unless attended by the resources necessary

for their implementation, reforms not only fail to improve a

situation, but (when attended by publicity) potentially make it worse,

as the public can be lulled into a false sense of security. It may be

therefore true (as evidenced by the lack of adequate staffing) that

the Commission of Insurance is not so much lethargic in the

implementation of the provisions of the Act as it is restricted by the

inadequacy of limited resources.

Finally, let us conclude this thesis by making some general

recommendations without which the specific reforms recommended earlier

may have little or no impact on the insured's welfare.

Firstly, it is recommended that programs be instituted with the

assistance of the insurance companies to educate the insuring public

on the basics, and even the' intricacies, of the insurance industry

where possible. In this regard, the Nairobi University Insurance

Students' Association's "take insurance to the people project" refered

to in chapter three is commendable. This project did infact reveal
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that insurance is an undecipherable enigma to a majority of the Kenyan

people. This problem of ignorance was highlighted in chapter two as

one of the major problems facilitating the exploitation of the insured

under the standard form contract. In addition, every effort must be

made to make the terms and conditions of the insurance contract as

simple and unambiguous as practically possible.

All the recommendations made in this thesis can never, of course,

amount to a magic elixir to cure all the ills of the insurance

contract law and practice. No single recommendation can ever hope to

do so. However, as a final recommendation,' I would advocate the

continued review of the law and practices being used in the insurance

business today. This may r quire the establishment of a body in the

form of a commission of inquiry, comprised of insureds, insurers and

even the Commissioner of Insurance and other members of the industry

such as the insurance brokers. Only in this way can we ever hope to

ensure that justice is done to both parties of the insurance contract.

Only then can we join Disraeli, that eloquent British politician and

statesman, in saying that "Justice is truth in action"(8) and American

Justice Potter Stuart that "Fairness is what justice really is".
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