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TNTRODUCTTON

One of the most important and freouently sought

Te !

Lo
o

for remedy in equity is the injuncticn which as will
be seen later can tak~s variocus forms. PBasically it
is an order of the court directing a person or persons

named to refrain from doing some particular act or thing.1

The subject of the grant of injurnctions is widely

accepted by scholars and the Jjudiciary inter alia of

o
W

ing complex and at times embi'ruous.2 This is due in
22 | v i)

‘

rt to the fezct that it hasn't received much legislative

d
oV

stinmulous or authority in its formulation.3 This is bew
cause 1t%'s mainly made up ¢f case law and is deducible
irom precedents which form a corpus of highly techrnical

decisicns.

é
The body of local East African cases don't appear

t-

e
=
b
<
9]

to denystify the situation as merely purport to
rate foreign English principles in a far from satisfactory
mammer. A study of injunctions is an exercise in
equitable discretion which ensures tne true realisation

of Jjustice on articulated principles to temper the

rigours of the law.

The single focus and subject matter of this work
1s the grant of interlocutory injunctions. Its grant
illustrates the equitable scope of remedies based on
the doctrines of eguity. Tts wide potency and frequency

of usage in the daily litigation and judicizal framework

O



attests to its utility. The interlocutory injunction

aids a party to temporarily rectrain a pzrty enjonied .

to the suit =2nd to m=intain the status quo pending

final determination and a2djudication of the suit.
The increase of -such aoplications in the Highk Court
range from inter alia, Patent and trade mark disputesg;

Expulsion from clubs and societiesé; Restrictive cove-

nants of employment7; and for specific performances of
contract8°

The criteria for the grant of such interlocutory
injunctions was relatively well settledg: - Until the
Jjudgement of the English House of ILords in the case of

.
American Cvnamid Co Vs FEthicon Ltd,*o Where Lord Diplock

with whom all their lordships cecncurred, enunciated a
newer and relstively modern and liberal approach. The
thrust of this approach was te cast less of a burden
of proof on parties seeking grants of interlocutory
injunctions. By requiring that the previous test of
sétisfaction by the court of the applicant's case to

have a prima facie probability of success be discarded

as it was being used as a rule of law rather than of

i T

practice. His Lordship stated that a mere satisfaction
of the court that "...there was a sericus question to

be tried..." should suffice,'d The Kenyan approach heas
been stated to be that prevailing before this decision

and has recently teen re-stated in Salim_znd Others vs

izg
4 - - 3 .
Okongo and Others viz that a prima facie case with a

probability of success must first be made out.



In this paper I will examine the antagenism both
in contextual approaches and also in the divergence of
the Bench--members sympathy to either approach. Essen-
ialy this will be at the crux of this work. The judicial

and intellectual battle that has raged following the

©

.

American cynamid decision and Lord Diplocks dictum there-

to can be reflected in varicus observations that have

been made. One editor of the Law Cuarterly Reviewl5 has

noted "that English Courts [have beenl] experiencing in-
digestion over lhe new rules for interlocutory injun-
ctions"...while a Judge in the New Zealand Supreue Court

S p
has complained thus "The authorities as to when an in%terim
14

injunction should be issued are in a state of dissaray",

Tn Fellowes % Son Vs Fischeri? the indomitable Lord Denning

M.R. claimed that the American Cynamid case had perplexed

the legal profession and had been criticized in legal

Jjournals and that it was impossible to reconcile it with

a previous House of Lords decision in Stratfovd vs Lindlevol

The extreme extension of these observations is well demon-
strated by some authors from an iAustralian treatise who
have categorically stated "The truth of the matter is

that no real principle can be laid down"°17

It is against the foregoing background and arguments

inter alia that in the first chapter of this work I will

.

discuss the Jdefinition and types of ininmctions and the

nature, Jjurisdiction, scope and evolvement of ths inter-

locutory injunction. I will also bLriefly mention its



1

functions and frequency of use in Kenya. In the second
chapter I propose to discuss the general consideraiions
and conditions precedent for such grant of interlocutory
injunctions. While in the third chapter I will take a
comparative analysis and critique of conditions and

cases prior to the 1975 American Cj namldlg decision

and subsequently after it. In this part I will indicate
past and present conditions for suéh grant in England
and Kenya and a few other common-wealth countries; to
show the circumstances and contexts they have been
arrived at. In the last chaoter and part of this work

I intend to make aes‘£5ia observations and critiques on
this area as well as to cffer suggestions and any other

reconmendations I deem feazible and prudent this will in

effect conclude this thesis.

A study of this area of interlocutory injunctions
was motivated by 3 recognition of its wide-scope 2nd
potential as an equitable remecdy and all-purpose lever
which I feel of necessity must be dynamic and bold and
relevant o the fluid nature of society and the prevailing
norns therein. And it is in such rscognition thnat it mey

be prudent to remember and indeed keep in mind the state-

<

ment of Bacon "And he that will not apply new remedies,

most expect new evils for time is the greatest innovator.'
Without prejudice this will be the permeating inbtzllectual

autihor will hope to project

v
4.
i
y
o
®

and contextval ghance

throuchout thig humble piece of work.



o

FOOTNOTES TO THE INTRODUCTTION

The Civil Procedure Act [Cap 21, Laws of Kenyal
Order XXAIX Rule 2, & (2).

Baker; "The Future of FEouity" [1977]1 93
Law_Quarterly Reviow 524 at 529;

" Lord Denning in Fellowes wvs Fischer (19761 1 QB 122;

Hancox J. in Arev Construction (¥) ILtd. % D. Meier vs
J. Ko Kamers ena inother H,C.C. 10559

(1887 unreported decision.

Kuloba R. 'Princinles of Tnjunctions'. Unpublished
Manuscript 1981 2% the preface.

Civil Procedure fct [Cap 21, Laws of Kenyal
Order 39, Rule 1.

Bast African Industries Itd vs Trufoods Ltd. (1972]
T.A., 420,

Mwamba R.F.C vs Kenyz Rugby Football Union H.C Nbi,
No.556 of [1981] uureported decision.

Giella vs Cassman Brown & Co [1973] E.A. 358.
Abdul Salim and Others vs Okongo and Others v
Cive App. No 44 of [1975] unreported decision.
Tbid at 2.

[1975] 1 A11 E.R. 504.

Ibid at 511.

Suprza ab note 8.

Baker; "The Future of Equity" [19771 23
Law Suarterly Rsview 529 at 5%7.




14,

16.

17.

18.

19.

Greenwhich vs Mnrray (Un-eported Suzreme Court,
Wellinzton. New Zealand 21/12/1G77].

[1975] 3 W.L.R 184 at 189,

[1965] A.C. 299,

Meagher, Gummow % Tehane: Eanity Doctrines
and Remedies 1975 at 403,

- s " _ .
American Cynamid Supra note 10.

Bacon; on innovations cited in "ilote development
in the law of injunctions" [1965]
78 Harvard Taw Review 994,




CHAPTER 1

A. TYPES OF TNJUNCI

—saacen.

IONS AND TH= MEANING OF AN

i

e

INTERLOCUTORY INJUNCTION

The injunction is an order of the court directing
'a person or persons or authority to refrain from doing a
particular thing or less often to do some particular ac
o thingol It is 2n equitasdble remedy that restrains
parties enjoined to the suit from committing inter alia,
a tort, a breach.of contract or from breaking the law.
It is enforceable by courts by statutory fines for con-
tempt or fcr attachment of property as in appropriate
c3SeS. t is an equitable remedy subject to discretion
of the court and is meant to be used judicially within

the settled principles of law.

The inJjunction comes in various forms of which the
first type is the class of injunctions known as prohibitory
and mandatory injunctions. The former type acts to restrain
the doing or continuance of some wrongful act thus its
restrictive in nature. Whereas an injunction to restrain
the continuance of some wrongful omission is called
mandatory. The 55@5?335 surrounding the award of this

datter, mandatory injunction make it more rare than the

relatively easier and more usual prohibitory injunction,

The other tyoes of injunctions are the perpetual

and interlocutory injunctions. The verpetual injunction



is granted only after the plaintiff has fully and
finally established his right and the actual or
threatened infringement of it by the defendant. This
injunction is permanent in that it is granted at the
final determination of the parties rights. The inter-
locutory injunofion that is the subject matter of this
paper is, an injunct%on‘that is as statéd 'Inter-

\ J
locutory' or interim in nature. This injunction is
distinct in that it doesh't pufport to finally deter-
migg_the individual rights of the parties. It is

granted before the main trial of an action and is in-

tended to preserve the matters in status cuo uatil the

question or litigation tefore the parties can be deter-
mined. It's operation may afford the plaintiff a tem-
porary stay of matters until the case is heard where--
upon the injunction could be dismissed, varied or
allowed to continue in permanent terms., The effect of
which is to allow the defendant at the hearing to oppose

it fully.

There is also statutory provision for the grant
of ex parte. applications for injunctibns where the
court is satisfied purely on the strength of the plain-
tiffs representations thnat the object of granting the
injunction might be defeated by delay in the issue of
notice of epplication for it beins served on the other
party. But the provision ornly gives such ex parte

injunctions to bc operational for =2 wmaximum of only



two weeks where upen it must be heard for variance cor

otherwise°2

As stated in the introduction, the subject-matter
of this paper is the grant of applicstions for inter-
locuteory injunctions., The single focus on it rather
than cn the other types and forms of injunctions is
because of its seemingly complex and confusing nature
of its application, Which facteor isn't diminished by
the historical pre-recquisites for its grant and fthe
subsequent historical evolution it has undergone world-
wide thereafter, But let it not be seen that it is
without purpose for it has sigrnificant importance but
as a rose hes tnorns as part of it so does the inter-

locutory injunction analogicelly have constraints.

As I have mentioned the ochject of the inter-

~

leocutory injunction is to preserve the status quo

by preventing a threatened wrong or any further per-

tuation of injury until the igssues and equities can

3

I

be determined after a full examinatinn and hearing.
Once granted it stande as a binding restraint until
rescinded by further action of the court. It has béen
observed;

"The whole purpose of =2n interlocutory
injunction is that matters should be
preserved in status quo until *the
guestion tc be tried to be investigated
can fiually be disposed of". 2%

Other Jjudicial authority while paraphrasing the above



quotation has been put thus by Iutta J.A.

"eeoas T understand it...the obiecH
of keering matters in status nun s

in order that if st the hearing of the
substantive action the w1—1n+1”“ obtains

a judgement in his favour then the respondent
or dafendant will have heen prevented in

the mean-tima from dealing with the property
of the subject matiffer in such a manner as

to make the Judgement ineffectucl..." &4

¢

s

Although the interlocutory injunction is a provisional
order to restrain from the doing of a certain act or to |
recguire certain affairs to be altered temporarily until
a named date, in practical terms it may sometimes for-
mally dispose of the main matter in congroversy or settle
the matters as belween the plaintiff and defendant.5 R £+
is also important to note that the interlocutory injunctioﬁ
is granted in cases only in vhich monetury ccmpensation

6 Though

affords an inadequate remedy to an injured party.
the éroverbial delays of Lord Eldon's Chancellorship no
longer exist, there is still an inevitable lanse of time
tetween the commencement of an acticn and the trial.7
Thns the injury being suffered by the plaintiff may be
such that it would be unjust to make him wait until the
trial for relief. And so it is in these circumstances
that the court will utilize its eqnitable discretion to
grant an interlocutory inJjunction before the trial with

8

the object of keeping matters in status quo~ or of

facilitating the administration of justice at the trial,
An interlocutory it ction may also be granted pendlng

—

an appeal9 if the prevailing circumstances so demand.



This reiterates the fact that the grant of interlocutory
relief is always discretionary and depends on the facts
of each case, So as to decide fairly without in effect
prejudging the questions of law or facts in the main

suit yet pending full determination and ad,ldkuatlono

Bo ENFORCEMENT OF THE TNTERLOCUTORY INJUNCTION

The general rule is that the party against whom
an injunction is made and who disregards it is liable
to be dealt with for contempt of court proceedings what-
ever the nature of the injunction may be. It is consistent
that a court has both the power and jurisdiction to prohibit

a wrong should be seized of the same power to enforce its

prohibition. Statutory provisions are provided in The

Fs

Civil Proce%ure Actlo thich sets out sanctions with regard
to disobedience of such temporary injuncvions and it
provides such person guilty thereof to be committed to
prison and order that his property be attached and sold;
while there is further éhpplcmental proceedings11 set out
as a sanctions with regard to discbedience of injunction
decrees. This is 211 in addition and not dewiation from
the inherent power found in the case-law for the normal
sanction of contempt of court as provided 1in the Judica

12 Thus in total the various sanctions include;

ture Act.
imprisonment of individual violators, attachment of the
defendants property; fines and costs; and ancilliary

damages and other declarations and sanctions viz against



corporations e.g the attachment of property and dctention
of directors of the violating party. The other device
employed is for parties to denosit undertakings of
damages by either the plaintiff and/or crcss-under-
takings by the defendant depending on the circumstances
of the case., This is to mitigate the final determination
of damages and or to constrain either party to adhere to

the terms of the injunction or risk a forfeiture of such

sums of money as already deposited in the undertakings.

C. THE NATURE OF INTERLOCUTORY INJUNCTIONS

It has been stated in a judgement by Tord Tutta,d.A.

that the nature .of an interlocutory injunction is

"eeoto preserve the status quo thereby
preventing the plaintiff from being
deprived of his rights forever...." 13

Other Jjudgement have reemphasized this point elsewhere

by stating:

"e.othe court does not decide the rights
of the parties but seeks to have the status
quo maintained,..." 14

The sine qua non for the award of this form of injunction

is that the applicant will only be granted: it so long as
he might otherwise suffer irreperable injury which'wouldv
not be adequately compensable by an award 6f_damages.
Indeed this is the firech and basic principlz in the award

of all types of injunctions, mo¥e so wher it is of an



interlocutory injunction,

Th2 House of Lords of England in the epic and mile-

-
stone case ¢f Anmerican Cynarid Co Vs Ethicon Ltdol7 had

stated that there was twe grounds to be established before
an injunction could be granted., These were stated by the
noble and eminent Lord Diplock; with whom all their Lord-
ships concurred to be first, that the applicant must
establish a prima facie case meaning that if the case
remsins a8s it is there is a probability that at the trial .
entitled to relief.

tiff will ©

e

W

o

of the action the plai
He further étated, that secondly, the court must look at
the balance of convenience., While the énjcmitable and
oeillEmmd person of Lord Denning has also stated in an
Tnglish case: ' :

"...The remedy by interlocutory injunction
is so useful thst it should be kept flexible
and discretionary, it must nct be made the
subject of strict rules....." 16

It has further been termed by Sheridan C.J.:
17
3}

"eeosd drastic remedyeo..

The tenor and objects as statcd by Lord Piplock

in the American Cynamid case have been similarly adopted
(‘\’\\:"‘_ aAa 18
in part in Kenya by Judges such as Maxdan J.A. irbter alia.

D. SCOPE

It is pertinent to remember the firs{ principle of

injunction law viz that prima facie you don't obtain an
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ictionable wrongs

o))

injunction to restrain
damages are the proper remedy.
noted by Buckely L.J. that more is needed to show
that "...there is certainly a case to be triede.oso
or as put very succintly in the articulate languace of

Lord Diplock in the American Cvnemid case that the ccurt

1

must be satisfied that:

".e.oethe claim is not frivolous or

vexatious in other words that there

is serious question to be tried...." 21
The extent of the scope is one that can only be qualifie
as extending to the particular circumstance of the case and

. ' ,
the discretion of the Judge. His Tordship while trying to
explain its limits merely succeeded in illustrating its
relative elasticity by deprccating any attempts to fetter
the discretion for the grant of injunctions vested in
- . 22 .,
Judges and courts. While Madan J.A. has noted“™ thst the

retion

-~

G

b3

1

57

b=
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3

s a Jjudici

F

discretionary element exercised
not easily to be interfered with by an appellate court

retion hasg not

=
6]
¢

unless it can be established that bthe d

. : o :
been judiciary exercised, in itself quite an onerous task.

g 'C ; oy
Due to the gravity and Wigours associated with the
interlocutory injunction courts have felt more comfortable

awarding other remedies to litigants and using the in-

)

junction sparingly and even then only in clear and simple

v

cases it being regarded ss a remedy not to be lightly

indulged in., But a court may grant the applicant an



injunction and in addition award damages for the same

its violation,.

a4}
-
(=
(@)

injuries if he establishes his title
As in statutory provisions or the common law, specific
relief in equity may not always cover the whole field
of doing Jjustice thus the inherent jurisdiction to award
damages in equity is important to note. The courts of
Equity have always had the Jurisdiction to grant damages

and this power didn't originate from statute but was

always possessed as 3 matter of practice.

The effect of the grant of an interlocutory injunction

only binds *he parties and nva es to it, although
servants and agents may be held liable, The statutery

provision states that the injunctions therein are to

.

prevent the ends of Justice being defeated., Although

(&)

Lord Cottendam has stated;

"eeeoits utterly impossible to lay

down any general rule upon the subject

by which the discretion of fthe court is

in all cases to be regulated....." 23
But it would be prudent to set the limits within the
ambits of the observation of Jessel M.R. in Beddow Vs

Beddow that:

"What is right or just must be decided,
not by the co2price of the Judge, but
accordlng to sufficient legal reasons
or on settled legal principleS....o." 24

D

¥

The remedy of the i:rterlocutory injunchtion may be used
to give effect to a right recognisable only in Equity

e,2, to restrain breaches of trust or breaches of



restrictive covenants enforceable only in Equity or
acts of Equitable waste but its move commonly used to
aid legal rights like the restragining of tortious acts

or breaches of contractse.

E. EVOLVEMENT AND JURISDICTION

In Kenya the evolvement is noted significantly

from the decision in Kanji Vs. Wakf Commiséioners.25
26

But it has been noted elsewhere that in England by the -
19th century there were two broad classes of cases in
which injuﬁctive relief was open. To enable protection
of purely equitable rights against infringement by
exercise of a legal title or right in a maﬁner contrary
to good faith or inconsistent with purely equitable
principles. Socondly in aid of legal rights when the
common law of damages was inadequate., In the first case
courts of chancery dealt with matters entirely in its
original and exclusive Jjurisdiction and entirely on
Rules of Fguity, while in the second case the court

of chancery had nc original Jjurisdiction and its
function was simply to grant an iajunction ir aid of

legal right.

But articuléted standards were slowly emerging.
By the mid-century an applicant had‘to demonstrate
that there was a substantial question to be decided
before an interlocutory injunction‘could issue. This

test was espoused by several very experienced appeilate
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Judges like Lord Cottendam®’, Lord Cramworth®® and

Turner L.J.22 #
The statutory provisions for the Jjurisdiction of
the interlocutory injunction are to be found in The Civil

Procedure ActBO as the sources of injunctions stated as

"Temporary and Interlocutory Orders" which are read in

conjunction with provisions of the Judicature Act',

Per Section 3 (1)

"The Jurisdiction of the High Court,
the Court of Appeal and all subordinate
courts shall be exercised in conformity with:-

® ® 5 8 2 0 O 0O 5 O O DD S S DO O PP SIS S OB G IO IS OO S S

(c) subject thereto and so far as the same

do not apply, the substancs of the commonm‘w“

law, the doctrines of Equity [italics, <w" -
minel and the statutes of general Nl
application in force in England on the v
12th August 1897 and the nrocedure and
practice observed in courts of Justice
in England at that date.”

The result of this reception clause was to make
doctrines of Equity part of Kenyan law as early as in
19?1 where a Kenyan case shows that Kenyan courts were
always free to issue injunctions although there was no
statutory express provision for it., It can be discerned

that the Tivil Procedure Act was enacted in 1924. 1In

this case of Kamnji Vs Wakf Commissioﬁef531 the respondent

sought ard did obtain an injunction to restrain Kanji
the appellant, his servants or agents from coztinuing

or repeating to cause stones and other building materials



to be stacked up on the land rested in the respondents.

The injunction as an equitable remedy was
originally only obtaginable in the Court of Chancery
or Court of Exchequer in Equity. But the power to
grant injunctions was later extended to Common Law

Courts by provisions of the Judicature Act of 1873

and its successor in 1925, Its effect was to transfer
to the High Court in England all the Jjurisdiction in-
cluding that of granting injunctions, which further
resulted in the merging of common law to Equity in
Kenya, where injunctions are granted by the High Court
of Kenya which has original Jjurisdiction to do so. This
merger of Common Law and Equity was reflected upon by
Jessel M.R. who remarked;

"There are not two estates as there was

formerly, one estate at common law by

reason of payment of rent from year to

year and an estate in Equity under the

agreement, There is only one court and
the Equity rules prevail in it". 32

The Jjurisdiction of the Kenyan courts was re-

cognised as early as in the case of Gulam Mohammed Vs

Nathou Ambarau where the defendznt failed to argue his

way out cf the Jjurisdiction of the High Court of Kenya
while residing outside, but sued within Kenya. The

High Court in this case Held it was given Jjurisdiction
by the High Court of England through the 1897 Order in

Council as statzd in Section 3 oJ iihe Judicature Act.

Subordinate Courts in Keuya are possessed with juris-
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dicticon to grant both perpetual and temporary injucticns
in conformity with doctrines of Equity and statutes of
general application in force in England on the 12th of -

August 1897.

The jurisdictional history in\England was that it
was part of the chancellors concurrent jurisdiction born
of emergency to make up for the defects of the Common-
Law when the latter became inadequate and too rigorous
in application and thus repugnant to justice, The basic -
limitation was that an injunction wouldn't be granted
if the Comﬁon Law remedy of damages was adequate. Equity
never examined or over-ruled a Judgement of Law but
merely prevented unjust use of Common Law Courts., In

1615 following Earl of Oxford'schase, a year later

King James I declared the Supremacy of Eguity in matters
of conflict over the Ccmmon Law, Prior to 1854 the
jurisdiction to grant injunctions had been exercised
solely by the Chancellor but in 1854 provisions of

the Common Law Procedure Act55 gave to the Common Law

Courts a Jjurisdiction to grant injunctions in all cazes
of contracts or other injury. This Act was repealed by

the 1873 Judicature Act giving such jurisdiction to the

supreme court it empowered the new court to grant in-
junctions "..in all cases in which it appears to the
court to be just or'convenient"56 to do so. But this
observation was to be applied as qualified by Jessel

M.R. in Eeddow Vs Beddow.37 The ever present crucial




aspect is that this discretion of the court is a sound
and reasonable discretion guided by legal principles
and capable of review or correction by an appellate
court, By the 1897 East African Order in Council
civil Jurisdiction was admitted into Kenya to De

read together with the present Judicature Act. The

Court of Appeal in Kenya has stated that the granting
of interlocutory injunctions are purely matters of

4
procedure.’8

When Lord Caifné Act was passed in 1858 it stated

inter alia that a court if conditions so warranted could

awsrd damages to injured parties in substitution or
addition for such injury or specific performance and
such damage was to be assessed in such manner as the
Court was to direct. ©Statutory provisions in the Civil

Procedure Act and rules therein contain provisions to

regulate supplemental proceedings which are taken in

a course of an action or other proceedings. Although

the basis of the equitable Jjurisdiction to grant an
injunction has always been the inadequacy of the common-
law remedies the onus on the applicant to prove that in-
adequacy to qualify for ¢he grant of the order. It was
failure of the early attempfs of the Common Law Courts
to add the injunction to their Jjudicial armoury that
necessitated the chancellor to come to the aid of those
whose wrongs couldn't be adequately redress»d by damages.

This often meant ~oncurrent pruceedings had to be entered;
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in the Common Law Courts to establish the right and
in the Court of Chancery to obtain the remedy which

finally lead to the amalgamation of the courts in

1875.

F. - FUNCTIONS

The statutory provisions in The Civil Procedure

£g§39 provides for 3 fold purposes viz; To restrain

the commission of a wrongful act; To restrain a breach
of contract or to prevent the repetition or continuance
of a wrongful act or breach of contract. S0 an inter-
locutory injunction can be stated to serve preservation

Q{_g;gpgrty, prevention of violation of rights and

—_—
i

prevention of commissions of torts or breaches of contract.
= o i . o

<

In Kenya the courts have held that the purpose of grants

of this order are to preserve matters in status quo

the question in the suit can finally be disposed of;40

So the object can quite authoritatively said to be to
decide fairly without prejudging the questions of law
or fact in the main suit whose full nearing is still

pending. It has been put thus by Madan J.A.:-

"At that stage of hearing the application
the main issues arestill at large and they
have as yet to be proved in evidence in
court subject to the statutory test of
cross-examination” .41

The Kenya Court of Appeal in the case of Wairimu

Mureithi vs City Coﬁhdil of Nairobi42 has stated and

I quote in extenso the leading Jjudgement of Madan J.A. |



"eeoeel would respectfully borrow

the following words from the speech

of the Lord Diplock in the American
Crnamid case 43% '

case wiich the Court of Appeal” see no
cause to differ". "The object of the
interlocutory injunction is to protect
the plaintiff against injury for which
he could not be adecuately compensated
in damages recoverable in the action if
tke uncertainity was resolved in his
favour at the trialeecee.....lf damages
in the measure recoverable at Common
Law woculd be adequate remedy and the
defendant wourld be in a financial
position to pay them:; no interlocutory
injunction shoculd normally be granted,
however strong the plaintiffs claim appears
to be at that stageeees. " 44

This best capiures the object and function of the inter-

locutory injunction.



- A

FOOTNOTES TO CHAPTER I

i 5 Pebt. P.l: Equity and the Law of Trusts
' [4th Edition Butterworthsl at 398,

2. Order XXXIX Rule 3 (2) as amended by Legal Notice \O8\
.~ No.16 to [Cap 21 Laws of Kenyal.

B0 Halsburys Laws of England Hailsham Edition,
Volume XVIII paras 41-44 at 27-30,

4, De¥ani Vs Bhadresan and Another [1972] E.A. 22.
5. Per Lord Dennings Observation [1975] % W.L.R.

6. Order XXXIX Rules (1) (a), 2 (1) and (2) Cap 21
Laws of Kenya.

7. Snell: Principles of Equity [27th Edition,
Sweet and Maxwell 1973J) at 63%8.

8. Jones Vs Pacaya Rubber Produce Co. [1911] K.B at 457,
. Kibutiri Vs Shell H.C.C. 3358 of [1980] unreported.

10. Section 63 (c¢) and Order XXXIX Rules 2 (3) and (4)
[Cap 21, Laws of Kenyal.

11. Ibid Order XXI Rule 28 (1) (2) (3) (&) arnd (5).
12. Sechtion 5 [Cap 8, Laws of Kenyal.

13. Ibrahim Vs Shakh Bros Ltd. [1973] E.A. 118 at 123.
14, Vander Prye Vs Nartey [1977] I G.L.R. 428.

15. [1975] I All E.R 504 at.

16. Hubbard Vs Vosper [1972] I All E.R. 1023.

Hesham Tejper Vs Khimji (1930] T.L.R. 653 at 659.

b
|
®

18. In Wairimu Mureithi Vs City Council of Nairobi.
Nbi. Civ. App 55 of L1979] unreported decision.



19.
20.
21.
22.
53,
on,
25.

26.

27
28.
29.
20
31.
32,
33.
34.
35.
36.
37.

38.

39.

Tulk Vs Moxhay [1848] 2 Ph 744.

Supra note 8 at 445,

Supra ﬁote L1

Supra note 18.

Saunders Vs Smith [18%8] 3 My & Co 711.
(1878] 29 Ch 89.

[1921] 8 K.L.R 182.

Professor Hammond: 'Interlocutory injunctions.
Time for a new model [1930] University of Toronto
Li.dey Vol. I. )

Great.Western Railway Vs Birmingham [1848) 2 Ph 597,
De Matos Vs Gibson [1849] 4 De Sol. 276. |
(1851] S.M.N.S. 410.

Order XXXIX [Cap 21] Rules (1) - (9).
ggggg note 25.

Walsh Vs Lonsdale [1882] 21 Ch.D. 9.

6 E.A.L.R 174,

[1615] Rep Ch. ‘

Subsections 79 and 82.

Section 16.

Supra note 24,

Pennys Gray ¥s Cobb and Powyiand ILtd.
6 E.A.L.R. 53 read with Order XXXIX Rule (1) & (2)
Cap 21.

Supra note 30



40,

41.

42.

43.

b,

- D5 -

Janmohamed Ve Madhani [1953] 20 E.A.C.A. 8
Ibrahim Vs Sheikh Bros. Ltd. [197%] E.A. 118,

Jethabai Vs Fischer C.A. Misc App 18 of [1979]
unreported.

Supra note 18.

Supra note 15.

Ibid. at 4C& and 2408.



26

CHAPTER II

CONSIDERATIONS PRECEDENT FOR THE GRANT OF INTERLOCUTORY INJUNCTICNS

A, The principles for such grant in Kenya have been set out

inter atia in the court of Appeal decision in ~(3iella vs Cassgman
Brcmnl: Together with other2 , cases the requirements can thus be
sumarized, _Firstly an interlocutory injunction will not normally
be granted unless the applicant can show a prima facie case with

a probability of success. Seccncly if the applicant might
otherwise suffer irrep\ﬁ::;blé wdjury witich would not be

adequately camensated by an award of damages. Thirdly if the
court is in doubt about either the first or second condition;

it will decide an application on the balance of convenience. 2And

lastly the court will decide if matters ought to be preserved in

status quo. -

These conditions as will be shown in this chapter
are ny no means exhaustive as there are other factors to be
taken into consideration. These include the conduct of the
parties enjoined to ther suit and the conditions to be observed in
deciding if to grant or deny the injunction. In this chapter the
position in England for the grant will be menticned in anticipation
of arguments to be observed in the subsequent chapter. This

will seek to provide a general framework in which the grant of
interlocutory injunctions are decided and the rationale behind

the decided cases,

At this point its necessary to briefly mention

that the first principle as menticned earlier is one that has

. ; . -3 L ;
been and still is cantroversial™ both in Kenya and elsewhere in



view of the English decision of American Cynamid Co. vs Ethicon Ltd*

Where the House of Lords reversed the earlier view of having to

show a prima facie case with a probability of sucess. The
test that there should merely be a serious question to be tried

was substituted. At this stage I only intend to point oul to the

american Cynamids approach and cases that have followed it

both in England and Kenya, without fully going into an analysis

of the merits or weaknesses of either approach for which I will
subsequently discuss in the Third Chapter after having initially

laid the foundation. I will now discuss the stated principles

individually.

PRIMA FACTIE TEST

The primary consideration for the grant of an
interlocutory injunction is the prima test that an applicant has

to fulfill at the outset. It appears that what is meant is that
a deduction of evidence submitted by the plaintiff should disclose

a case for j.njunctive relief. One of the difficulties experienced

here is that 'since the injunction is an equitable remedy and

the test of a'prixna facie case is cne that is relative., As will
be illustrated later, the judges discretion allows diverse rulings
of opinions as to vwhen a prima facie case has been made out.

The result of which at times will differ with individual judges.

In East Africa Industries Ltd vs Trufoods a case

involving the plaintiffs seeking an interlocutory injunction
against the respondents claiming the latter were passing off the
plaintiffs goods as their own. In dismissing the appeal it

was held that " A plaintiff has to show a prima facie case with

- 6 ,
a prabobility of success. " ‘1his principle was followed irn Giella

vs Cassman Brown7

where the respondents had similarly applied

a gl e

for an interlocutory injunction to restrain the respohdenifs in an
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action involving a contract of restraint of trade between the

two parties and its validity. it was held there that theze was
only a possibility but no prcbability of the action succeding and
thus as the case was not certain it ought to have been decided on

the issue of the balance of convenience.

This principle_as in @giella™s case. has also been followed

in the case of ”Fﬂws \Lg_s_.Akbarkhan8 where SM . stated

"all that a court is required to do is to indicate
in its copinion if there is a prcbability of success
in the suit which is seeking to enforce the restraint".

This case among others like Mwamba R. F.%¥. vs Kenya . R.F.U. and

Salim and others vs Okongo and otherslo was decided after the de -

decisicn in the American Cynamid case of which holding the courts

refused to follow or take c;__g_gr;lsance of. The decision in D_dwérrba's
cése was that " (First) tﬁe applicant must show a prima facie

case with a probability of sucoessll". While in Salims case it
was declared by Mustafa J.A. that 'American Cynamid did not apply

to Kenya and that "the conditions for the grant of an interlocutory

injunction are now well settled in East Africa and I can see no
3 12
reason to depart fram them

In same other cases in Kenya, courts have used a less

onefous test. In vewsni and others vs Datoo it was. stated

that what is required in order to obtain a temporary injunction is
an arguable case and not a"likehood of sucess". The significance

of this case is that it was decided nearly twenty-two years
before the decision of the American Cynamid case!  Thus

showing that the prima facie test does not have such strong roots

as may be imagined. In Devani vs Bhadresal4.a similar view

was adopted. The case involved the appellant dentist who

had -sought an interlocutory injunction against the respondrits;

his landlords alleging an oral covenant by them not to peimit
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a cametitor in the same building and a breach of that covenant.

It was held that ‘finaly there was a substantial question to be
.

tried.  This decision was similarly decided prior to the

American Cynamid case. The thrust of these two cases was to

precede on é similar legal basis as that pursued by Lord Diplock

in American Cynamid viz laying down a more objective and

liberal test. i

A few cases subsequent to this decision have also tended

to incline to the American Cynamid approach. In Jethabai vs F:'Lscher15

it was held that in applying the prima facie case rule it was
wrongly attempting to comment on the merits of the case at

too early a stage and that the requixenen{: of the applicant showiing

a prima facie case can't be said to be a necessarv condition for

granting a temporary injuncticon. While in Wairimu Mureithi vs City

Council of Naircbi 16 a case where the appellants sought a

temporary injunction against the respondents to restrian

~them or their agents fram demolishing the plainfiffs kiosk

that was the subject matter of contention until final determmination
of the suit. Madan J.A. there held that the "arguable" case

is the correct view. In another casel7 Cotran .. J granted an
injunction after holding that the applicant had not shown a prima
acie case with a probability of success. Although this was

done to facilitate an appeal in that case. In vet another case

of Minesota Mining Co. vs Shah and anotherlS Cotran. J.. sought

to merge the two approaches in holding that: There is little

difference between "a prima facie case with a praobability of

success" and "a serious question to be tried".

In England the positicn had been stated in a previous

House of Lords decision in Stratford vs LJLndley19 where it had

" peen held that a plaintiff was not entitled to an interlocutory
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miiOn unless he established a prima facie case. This had

;ghe prevailing position until the subsequent House of Lords

\!

ion in American Cynamid Ltd vs Ethicon Co. 20. Here Lord

@i. stated, inter alia "All that was necessary was that the

:;;should be satisfied that the claim was not frivolous or é?
;ytious i.e that there was a serious question to be held". E;
Lordship deprecated the prima faciecase rule as one that ¥
}:been used as a rule of 1aW»réther than practice and he
i# the phrase '"prima facie'" was vague and confusing. To //

Ea ify the central issue required for the grant he stated °

The use of such expression s as a probability a '"prima facie case"
or "a strong prima facie' in the context of the exercise of a
discretionary power to grant an interlocutory injunction leads to
confusion as to the ?bJect sought to be achieved by this form

of temporary rellef

thereafter substituting the test espoused above. ILord Diplock
ed also that tne rule the purpose sought to he achieved by giving the

1 43

jﬁ-"a discretion would be stultified by almost half if it was folliowed.

In an old case Great Western Railway Co. vs Oxford Railwayzz

ihwas held that the court &ill not interfere if it thinks there is no

| question between the parties - but seeing there is such a substantial
estion to be decided it will preserve the property until such a question
be regulardy dispcsed of. Another case23 has held that the need to

'

sho a probablllty that the plaintiff is entitled to relief is the proper

-;¢~t. Scrulton L.T elsewhere24 has used the criteria of an alternative

ﬁ?' a strong prima facie case that the right which he seeks to protect

3- fact exists. While in a receut case Cayne vs Global Natural Resources

ﬁj L C. held "The court should not . .
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rily conclude that the plaintiff has failed to prove a
ssue because ons such applicaticn its not pecessary for the
, to establish firmly the outcame of tie case" .

IS > has also espoused a less onercus test stating ‘'the

0 show that there is certainly a case to be tried.’
L. vs Wood527_ it was stated that the degree of likehood

efendant succeeding in establishing that defence to

A the court was required to have regard shoud be the
ing factor. An Australian case has similarly held that

"when itg is said that the plaintiff must show a
probability of success that does not mean it is more

- probable that not that he will succeed it is enough that
he shows sufficent likehood of suceess to Q".E);stify in the
Circumstances the preservation of property "

IRREPERABLE INJURY

It has been stated by one scholar that the object (of an
nterlocutory injuncticn)A is to prevent a litigant who must necessarily suffer
law's delay fram losing by that delay the fruit of his litigation.

his is referred to as "irreparable injury or damage" meaning that the money

obtained at the trial would not ke adequate cqxpgnsatim.3o It appears

that in this condition emphasis i% placed an the risk of damage which must

serious and incampensable by damages.

It has been held in Attcney General vs Hallet®! that

-irreperable injury means injury "which if not prevented by an injunction
" cannot afterwards be campensated by any decree which the court can pranounce

~ in the result of that cause". In the East African Industries decision
~ which was followed in Giella's
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8, It was held in the latter that inter alia an interlocutory

tion won't be granted '... s unless the applicant might

ise suffer irreperable injury...' In Jan Mohammed vs Madhani32

g :':.Iaction seeking a temporary injunction against the respondents

1 the hearing of the suitv from carrying or; the respondents

L'vvr: iness or using or occupying the premises thereof, or using or

the furniture and chattels therein. It was Held here inter

a a that eaVe in exceptional circumstances an injunction would not

e granted unless there is likehood of irreperable injury riz
tantial injury which would not be adequately remedied or atoned for

In Nsubuga and another vs Mutawe?3Mustafa J.A. stated he

found it difficult to imagine how a tailor like the plaintiff could
" have suffered irreperable injury by handing over clothes to his

‘““ cuétomers which could not have been adequatly compensated by
damages. Although the 'I‘real Judge had held so, the Appellate court
‘u\ of whom Mustafa J.A. was sitting thought otherwise. This case illustrates
the fact that there is no uniform standard formula as to when the test

of if any irreperable injury may result has been fulfilled by an
applicaht as the two courts here can be seen to have had differing

conceptions on the same point. Chanan Singh J. , on the other hand

granted such injunction in Sapra vs Tip Top 6lothinq34 holding

there was irreperable injury to be occasioned to the plaintiff
*in this case who had already established the alleged breach of

copyright. In Despina Pontik0535 where the applicants sought an

interlocutory injunction of a mandatory nature in order for the defe-
£
ndants to deliver their cargo to them whose value was £250,000 and

continually appreciating. It was held there that it was in the interests
4 kY



33

parties chat the cargo should be released as the plaintiff

bound to suffer irreperable injury if this was not done.

7 Other illustrations of irreperable injury can be "Cited
z where a Railway Company blo<’:ked up a mode of acess to a rivals
01';36, the court taking rhe view that the inevitable diversion
:i traffic couldn't be measured or estimated. Or in the case

."';‘“ e a court37 granted an injunction against a declaration of

a dividend by a Company holding such damage to be irreparable since
vif it were ultimately held to be improperly declared it would never
Ivbe recoverable (even if measurakle) to the persons to whom it

was paid. The extent of irreperable injury has been Held38;

_ to be serious damage to the extent of being irredresible in-damages

or other means less formidable than an injunction. In Jgiwa Hesham

) Vs Zenab39 it was estaklished that damages are not an adequate
reconpense fbr breach of contract for sale of land which breach

specific performarce is grantable for, The cases that illustrate this
condition of there being irréparable harm which would not be compensated

for by damages are numerous in Kenya40

D THE BATANCE OF CONVENIENCE

Although an injunction will not be granted solely because
the bala ce of convenience favours the grant, nevertheless this
feature is usually of some importance. Here the court is called
upon to balance the inconvenience to the deferdant that might
result from the injuncﬁion being granted. On the other side of

the balance is the inconvenience that the plaintiff may be occasioned

~.
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by the denial of the injunction if at the trial he proves to be in the
right. Recourse is only to be had to the balance of convenience as

a last resort and where there is doubt to the other fore-going pre-—
requisites. The balance of convenience principle encompésses

a consideration of if the matter justifies preservation of the

i status quo. The third principle; as stated to justify the grant of
i an interlocutory injuction in Giella's case was that if a court was
in doubt abcout either of the first two principles it should decide

the matter on the balance of convenience. It has been put thus in

Halsbury's Laws41

"where any doubt exists as to the parties rights or if
his right is not disputed but its violation is denied,
the court in determining whether an interlocutory
injunction should be granted takes into consideration
the balance of convenience to the parties".

It has also been held42 that 'the burden of proof that the
inconvenience which the plaintiff will suffer by the refusal of the

injunction is greater than that which the defendant will suffer
7
if its granted lies on the plaintiff43.

In Fellowes & Son vs Fischer44 which case involved the

interpretation of the wvalidity of a restraint of trade clause
drafted by the plaintiffs a f;rm of solicitors in England against .
their executive clerk and its enforceability atter he left their
employment. It was held 'there was a serious question to be tried but

~ in the absence of evidence as to adequacy of damages as a remedy for
the successful party on the trial of the action the balance of

. )
convenience favoured letting the defendant continue in his employment.

.

%
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: While in the American Cynamid case ILord Diplock had stated

'"where there is doubt as to the adequacy of the res ctive remedies
S in damages available to either party or both th the question of
balance of convenience arises'"4>. - ‘

. T . The Kenyan case of Zrey Construction

& another vs Kamere and another4(’ (also citing other cases47) made

the same point that any doubt was to be resolved following the

balance of convenience of the case. In the case of Transgem Trust

c IS -
vs Tanzania Zoisite Corp. Ltd.4v the court held an injunction

could not cause the defendant undue inconvenience pravided

Y
it was conditioned on the plaintiff paying the defendants the amount
owing for shipment already made and upon placing a deposit in -

court to cover the defendant's possible damages if they later succeeded.

In the final analysis the balance of convenience may be
relied on in the circumstances to justify the preservation: of
the status quo either to the detriment or benefit of either party.
Worley v. P, Noted ' T have always understood the whole purpose of
an injunction is that the matter ought to be preserved in status
quo until the matter to be investigated can finally be disposed of49.
Simpson J. on his part has said that 'the dete}:mining whether the
matter should be maintained in status quo it is well estaklished

that regard must be had to the balance of convenience.bO In

)

: . 51 -
Beecham vs' Bristol Industries™ a case whose facts were analogous

to those in American Cynamid viz a chemical patent dispute, it

was held to be enough for the applicant that he shows a
aenfficient likehood of success to justify in the circumstances

. 52,
the preservation of property. In Fellowes Vs Fischer™ it was

‘stated that "where other factc.,"s appear to be evenly balanced it is
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counsel of prudence to take such measures as are calculated to
eserve the status quo". In which case "status quo™ was said to mean
;the position prevailing when the defendant embarked upon the activity
" ought to be restrained. While else where53 it has been held that
‘-s.fter establishment of a serious question to be tried, measures

‘should be taken to preserve the status quo.

BE CONDUCT OF THE PARTTES

Before the interlocutory injunction/t/ is granted the court
. must take into account not only the foregoing considerations as have
already been outlined as being condition precedents but must also
look at the conduct o.f the parties in helping it to arrive at a
just decision . This is consistent with the fact that the remedy
sought is an equitable remedy and recognizing also that this is an
inherent jurisdiction of equity where the court exercises its
-discretion whether to grant the injunction or not on the accepted
principles as laid down by both case law and statutory provisions
thereto. 2 party may be granted or denied an injunction on the
single point of the parties conduct in the matter before the court.
This misconduct may include unjust or wrongful cornduct; delay or
‘acquiesence; or any other misconduct. There is a requirement
that in the pursuance for remedies that are equitable in nature,
a party must live up to the maxim that he must came to eguity with
'clean hands'. This relates to the fairness or good conduct of the
party invoking the courts jurisdiction. It requires the denial.t of
relief to a party who is guilty of misconduct, and does not come to
l“quity with clean hands.

(
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Lord Elg >n observed in Blakemore vs Glamorganshire Canal
5

'ion Ltd. 4 that "...many cases have occured in which the

conduct and dealings before they applied to the court for the
on to protect and preserve that right". The rule of law

uiring a party to come to equity with clean hands looks into the

in K.1.G. ‘Bar, Grocery & Restaurant Ltd vs Gaf:azbakjsf6

appellants reposessed premises, on the failure of the respondents

0 comply with their obligations under the lease. The respondent applied

“injunction which was granted on terms restrdining the interferrence
with the respondents possession of the premises. The order however
‘was conditional to the payment of rent into the court. This condition

‘was not fulfilled and the appellants applied to the court for a discharge
4 .
- of the injunction upon which refusal the appellants appealed arguing

- the respondents had not had clean hands. Mustafa J A. said (there).

. "It seems to me'that the trial judge did not consider the position

b

~ of the appellants at all. He purported to act on equitable principles

in refusing the appellants application and yet the respondent did not

:
b

= come to equity with clean hands. They committed a serious brzsach of

~ the condition of the order given in their favour by the indulgence of
the court, and yet the appellants must have suffered damages by the

non-payment of rent on due-rates".
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: raj vs Manji Ltd571t was Held that there may be cases where the

t by his conduct alin . this case by hurrying to put up

ings so as to avoid an injunction or otherwise acting with reckless
gard of a plaintiffs right may disentitle himself from asking

that the damages be asessed in substituition for an

ction. In this case a mandatory injunction was granted against

le defendants whose conduct was found to amount to uncleaned hands.

—

,T'Ehe Degpiha Pontik0358 the couriz adressed itself to the conduct

the parties. The trial Judge h 1d that the defendants were

ursuing a policy of procrastination if not ewasion and for this reason
. were denied the interlocutory injunction they had socught. In

it can be said that the personal conduct of the parties may

-'? decisive and should be taken into consideration after the mininal

conditions have been met. ;Mju . Cf[ {(,!ﬂ/f

There is ancther maxim in Equity that varties must observe

~ before the equitable remedy of the injunction can be granted. This

'715. the maxim that equity aids the vigilant and not the indolent.

'-ﬁhis'is an important factor in the cons‘ideration of if there has been

., acquiesence or delay on the part of either party. Since the court is

" asked to exercise its discretion the court ascertains that it does

'. so for only those manifesting reasonable diligence in asserting their

:'(.rights and for those who sleep on them, they may waive or forfeit

3 their rights to enforce the same. The delay to ccnstitute 'laches' must

~ be inexcusable and unless action or inaction of the plaintiff has been

: such as to mis-lead th-e‘ defendant or evidence the plaintiffs ‘assent

to the conduct of the defendant the latter cannot assen:laches.
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It has been stated in Halsburys Laws ™~ -

"If however the plaintiff has himself shown, bv his conduct on

a previous occasion, that the injury complained of is one which
may in some way be compensated by money the court may decline to
grant the injunction." 1 ’

‘This principle was followed in Gort vs Clark.GO where it was held this

- may persuade the court not to grant an injunction but it does not
. take away its jurisdiction to do so in a proper case. In the case of

Tantalis Litd. vs Mawa Handal Anstals Ltd61 where the plaintiff applied

for an interlocutory injunction to restrain thce defendant from

- removing materials from the wreck of a ship Widhan C.J. in relation to
'  Laches gound that there had been an unexplainable delay on the part

. of the plaintiff in applying for an interlocutory injunction. In

Sapra Studio vs Tip Top Clothing62 there had been a four month-delay

in applying for the injunction it was found to amount to acquiesence which
could bar the injunction sought. Chanan Singh J there while dealing

with the issue of delay referred to the principle cited in Halsbury's
La.ws63 in which law C.J. had said that a delay of a few months

during which time endeavours were being made to settle the matter

outside the court could not amount to acquiesence on the part of the ,

plaintiff64.

In Great Western Railway Co. vs Oxford Eailway it was

-stated 'delay or laches fortiori, acquiesence by the plaintiff in the
infringement of his rights may disentitle him to the injunction
particularly if the defendant has incurred expenditure in the mean-time.
And further that "The jurisdiction to interfere is purely equitable

and it must be governed by equitable principles per Turner L.J, while

in Selbit vs GoldwynGO it was noted that since the

(
\
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"~tory relief is granted only in matters of urgencv a plaintiff
ays there by demonstrates the abscence of any urgency requiring
e relief.

i
Unlike the common law whose jurisdiction is statutory the
* ction of equity in execution of injunctive relief is clearly dis-

tionary. Although this does not mean it is to be exercised in an

itrary manner. 1In the words of Jessel M.R in Beddow vs Beddow67

t is right or just must be decided not by the caprice of the
“ but according to sufficient legal reasons or settled legal

inciples". If exceed or wrongly exercised this judicial discretion is

viewable on appeal. This was emphasized by The East African Court

f Appeal in Despina Pcntikos68where it was stated clearly that the

ssue of injunctions is an exercise of discretion and its well
stablished that a higher court can only interfere with the discretion
of a Trial Judge in exceptional circumstances. Sir Paul Grahan C.J ’

'in Sargaent vs Pate169where the respondent sought an interim injunction

:'. thé court to restrain the appellant from alienating the partnership
business. His Lordship there explained that wheracs an appeal lies to the
Iw‘ e court of Appeal against an injunction order, the granting of - .

| ch an order is a matter within the discretion of a court below and

ts only to be interfered with if the discretion is found not to

been exercised judicially.

ADEQUACY OF DAMAGES

( Although this a'spect is at times treated under the
"M A U ‘J‘A f

rubric of the balance of convenlence and o’ther times as a seperate factoE

S ——

it is an important factor which justifies being treated seperatly thus
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nclusion under an independent heading.

The remedy of damages must be shown to be inadequate to

ensate for the threatend injury as the equitable jurisdiction

t ani injunction has always been the inadequacy of the

law remedies which can be shown i.e. damages if it's

damages are impossible to quantify or if asessable but there is
e possibility of getfting them or if the plaintiffs position

.lj in the expulsion from club membership etc would be irretr:i.e\éably

b _‘ ed by denial of an injunction or as has been stated in Halsbury's
'. 70 "Tt is the very first principle in injunction law that prima

ie the court will not grant an injunction to restrain an actionable

pong for which damages are the proper remedy". It has been applied in

tast African Industries Ltd vs Trufoods71 per Spry V- P, holding.

" cannot see that the appellant company would suffer any loss that could
sufficiently ke compensated by an award of damages™ it was held further
t at an interlocutofy injunction will not normally be granted if the

;f vjury would be adequatly compensable by an award of damages. Another

§3 has also held that unless its such substantial injury which

‘{:ase
cannot be adequatly decided or atoned for by damages an interlucutory

- injunction will not be granted.

In Ibrahim vs_Sheikh bros74Ltd where the respondent

a limited liability company sought and obtained an interlocutory
’ilﬁjunction to prevent the appellants from collecting rents on

' (o

“appeal it was held by law J.A. that the respondent was not in danger

of being deprived of its rights as a monetary award could be

sufficient compensation for any loss or injury if proved at the

* 5
p“subse%uent trial. 1In Tulk vs Moxhayl when the first'principle'
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ﬂﬂw.ion law as cited was applied it was held that the appellants
be adequately compensated by damages so no injunction would be
While Lord Diplock in his notable judgement in American

, i Sta—téd

| '"the governing principle is that the court should first consider
- whether if the plaintiff were to succeed at the trial

~ establishing his right to a permanent injunction if he wouléd
adequately be compensated by an award of damages for the loss he
- would have sustained as a result of the defendauts continuing
to do what was sought to be enjoined b;gween the time of the

- application and the time of the trial"'’ ~.

His lordship went on further to say,

"The extent to which the disadvantages of each party would be
- incapable of being compensated in damages in the event of his
- suceeding at the trial is always a significant fagtor in

' assessing where the balance of convenience lies' .

While in another English case its been said that78 ”the.damage
?.bé substantial and one which could not be adequately remedied by
}Ju’ary payment'". The cases79 illustrating this irreparable injury that
,?not adequately compensable by damages shows how formidable the

locutory injunction is as an equitable remedy in the protection

quitable rights where the common law has gaps in its inherent nature.

There is another limb to this rubric of the adequancy of damages,
B o observed thatt? the price that the plaintiff has been asked
CO

pay, for the grant of the injunction has been invariakly an entry into

what is called '"the usual undertakings' as to damages. By this the
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if it should ultimately turnout that he was not entitled to the
injunction and the defendant has suffered damages thereby as has

stated in Ushers Brewery Ltd vs P.S. King & Co.81, Though

v‘ihe undertaking is for the defendants benefit its given to the

- court and its non-performance will therefore constitute a contempt
vi'of court. The plaintiff may also be required to pay money into the
: court. Conversely if undertakings are offered by the defendant on
] similar principles giving suitable undertakings thereof the court
may be inclined to withhold the injunction as in the case of

3 Cromfo¥d and High Peak vs Stockport Disley.83 In such a situation a

cross-undertaking will automatically be inserted in the order unless

: the. contrary is expressly agreed at the time84,

The court in Newby vs Harrison85 rejected quite conclusively

the argument that after the introduction of this undertaking if the
action was dismissed the court no longer had any jurisdiction over
the parties and the undertaking could not be enforced. Where an
injunction is granted in the usual undertakings the court may if it
doubts the plaintiffs ability to pay any damages that may be ordered
make the injunction conditional on the plaintiffs depositing a sum
of specified money which the court or parties lawyers to the

satisfaction of the court as was the position in the Despina Pontikos86

among other cases.87 . It may be added that the court may require the
defendant to enter into an undertaking as a condition of refusing an
injunction thus the defendant in appropriate circumstances may be

required to undertake to keep an account to assist the court, should

the plaintiff succeed at the trial in ascertaininé[ what damage he has

(
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suffered in the nean—time88.

If a party breaks his undertaking or condition upon which the
injunction was granted the court will normally dissolve the injunction
unless the breach is minor or technical. The onds being on the
party who obtained the injunction to show that the breach is
excusable89. It has been noted iﬁ Kenya that the practise of
courts has been to make an extremely liberal use of undertakings
and to grant injunctions where issues have been regarded as
somewhat less than an arquable case and short of anything which can
be called a prima facie case with a probability of success. In

Shah and another vs Devii,’l Rudd J, clearly brought this fact out

when he stated judges granted injunctions in scme cuite shadowy
cases but gave additional terms to give security to the defendant.

In Pike vs Cé&égz it was decided that a personal undertaking was

sufficient terms to impose as a condition for the interlocutory
injunction where there was a real issue and not a shadowy one in
that case93, Kekewich J stated that the position would be different
if the issue was a shadowy one and suggested in that case it should
be refused. Some observers?? of thé practice in the Hich Court of
Kenya have noted that there have been occassions where this safe-
guard of undertakings of damages has been so disregarded that
Advocates walk into Judges chambers and emerge with temporary
injunctions without any undertakings as to damages before issuing

the injunctions.
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CHAPTER IIT

COMPARATIVE ANALYSIS OF PAST AND PRESENT
CONDITIONS (VIZ THE PRIMA FACIE TEST)

. A CASE STUDY OF ENGLAND

A, THE PAST CONDITIONS PRIOR TO THE AMERTCAN CYNAMID CASE IN 1973.

Before the American Cynamid case courts decided to grant or

refuse interlocutory injunctions according to their view of the
substantive law involved, where the plaintiff asserted a right or
applied to restrain the exercise of an alleged right he had to show

a prima facie case that the right claimed or denied did or did not
exist. However the'strength of the case required was not discussed
in any detail ky the courts.l Decisions as to whether the evidence
disclosed a prima facie case were made without any comment as to what
was meant by this term. Very often no mention was made even of the
requirement of a prima facie case. The court simply corsidered the
arquments before it on the substantive law and allowed or refused an

interlocutory injunctiocn with no explanation of the thecretical basis

of the decision. 2

Down to the mid 1960's the principles enunciated in the 19th
century did not alter although greater refinement and articulation
tock place. In 1965 the principal requirement could be summarized viz
the necéssity to demonstrate a strong prima facie case. This formula
envisaged a two-fold test, the recquirement was that it had to be
demonstrated to the prima facie standard both that the right existed

and that it had been infringed. Where the likelihood or probahility



of success was problematic for example or if the facts were

serious dispute an interlocutory injunction was often refused or
3

alternatively an early trial ordered.

In 1884, Cotton L.J. treated it as a matter "of course" that
“the court should be satisfied that "there is a probability that the
plaintiffs are entitled to relief4" while in 1924, Atkin L.J. regarded it
as axiomatic that a plaintiff "must establish to the satisfaction of
the court a strong prima facie case"d. It has also been accepted by
‘ the court as plain and beyond question that the plaintiff must show

that, "he has a prima facie case or if you will, a strong prima facie

Ei c:ase"6 in the words of Lord UpJohn and Lord Evershed, Master of the
|
|
|
|

The clearest and fullest statement of principle was made in
8

1965 in the House of Lords itself in Stratford & Sons vs Lindley,
In Qbich case the House after considering many conflicting affidavits
and a hearing that took 5 days of argument reversed the court of

Appeal on the point, that a prima facie case had been established to |
justify the grant of the injunction which the House restored. Lorxd |
UpJohn stated there...... Y eswan The principles which ought to guide
your Lordships seem to me clear. An appellant seeking an interlocutory
injunction must establish a prima facie case of some breach of duty

by the respondent to him. He may obtain a quia timet injunction,

in case of a threatened injury but I need not consider that further
because a prima facie case of an actual breach has been established"?,
Their other Lordships agreed with principles stated by Lord UpJohn and

applied the same test that is "The question now to be decided is



whether the plaintiffs have made out a prima facie case"10,

The real debate abcut the conditions for the grant of

interlocutory injunctions began in 1967 in Harman Pictures vs Osbornell

where without any reference by counsel or the court to Stratford vs

Iindlezlzwhich as a decision of the House of Lords was binding on all
courts, Goff J. suggested that no more was required than a
demonstration of a case reasonably capable of succeeding. Apparently
some counsel gratefully accepted the formula and on the strength of
it began treating this case ' as deciding that if the plaintiff has
an arguable case an injunction should be granted and the status quo
maintained. But this apparent break with the traditional criteria
did not last long as Goff J's statement was expressly disapproved by

13
the English Court of Appeal in Hubbard vs Vosper; Lord Denning in

this case again without any reference to Stratford vs Lindleyl4

(which was also binding on his ccurt) put up a new formula altogether
viz...."The richt course for a Judge is to look at the whole case.
He must have regard not only to the strength of the claim but also
to the strength of the defence and then decide what is to ke done...;
the remedy by interjocutory injunctions is so useful that it should
be kept flexible aind discreticnary. It must noi: be made the subject
of strict rules". Megaw L-J's opinion in the same case ran even
wider "Each case must be decided on a basis of fairness, justice
and comon sense in relation to the whole of the issues of fact and

Law which are relevant to the particular case"?

That very broad approach was followed shortly by the same court

16

in Evans Marshall & Co Ltd vs Bertola. The court then want even
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further and held that although the failure of a plaintiff to show
that he had a reasonable prospect of obtaining a permanent
injunction at the trial was a factor which would in the normal case
weigh heavily against the grant of an interlocutory injunctions it

was not a factor which as ~ matter of law precluded its grant.

It has been arguedl7 that this shift in judicial stance is
altributable to the English Chancery bar which was reacting to the
problem it was faced with in respect of an overloaded civil
litigation system. Where counsel began to use the interlocutory
injunction as a means of providing a rapid and relatively cheap
method of arbitration of disputes. A motion was filed often by
arrangement with the other party when a dispute arose affidavits
in support and opposition would be filed and since the court had
to decide whether a prima facie case had been made out - in effect a
preliminary trial was gained. More often than not the defendent
having got an indicaticn of the Judges views simply abided by the
result. The English Court of Appeal in particular appears to have
been trying to achieve a formula which would acconmodate room in
this development in the law yet leave enough room to refuse an
injunction where the Justice of the case so recquired that the
parties be left to the ultimate result at the full trial. Thus
while in form the proceedings were concerned with the desirability
of preserving the status quo until the true legal position could be
ascertained at trial, in reality the threshhold test was used to

justify answering the merits at least in a preliminary way.



This device worked extraordinarily well. The quality of the
chancery bar being such that in very few cases was the result at
trial (where a trial ultimately resulted) different from the result
on motion!8. It has been ststed that in the decade before

Arerican Cynamid of the thousand or so passing off casecs (heard)

all or virtually all of them were decided on motionl?. But if
English Courts were endeavouring to achieve flexibility in the face
of a litigation explosion and more diverse kinds of claims. It
should nevertheless have been predictable that sooner or later
questions would be raised as to the desirability of preliminary

'mini-trials' - it was against this background that American Cynamid

was decided by the House of Lords of England in 1975.20

B. THE AMERTCAN CYNAMID CASE

The facts of American Cynamid Co vs Ethicon Ltd case?! were

at the plainticifs were owners of a patent. They claimed that the
defendants were infringing it and sought an interlocutory injunction.
The defendants challenged the validity of the patent. In the hearing
Graham J followed the ﬁsual practice and held that the plaintiffs had
made out a prima facie case and then, on the balance of convenience
granted an interlocutory injunction. The defendants appealed to the
Court of Appeal. They too followed the usual practice but found that
the plaintiffs had not made out a prima facie case and so refused an
injunction. The vlaintiffs thén appealed to the House of Lords who
held that there were serious questions to be tried and that on the

balance of convenience, the right course was to grant an interlocutory

injunction. Accordingly thev reversed the Court of Appeal and
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Stored the decision of Graham J.

In Arerican Cynamid case the leading judgement was by the

pinent and' noble Lord Diplock with whom all their ILordships
écurred. He stated, inter alia ....

"....There was no rule ofl law that the court was

precluded fram considering whether on a balance

of convenience, an interlocutory injunction should

ke granted unless the plaintiff succeeded in

establishing a prima facie case or a prchability

that he would be successful at the trial of the action.
Véllﬁthat was necessary was that the court whould be

satisfied that the claim was not frivolous or vexatious ‘-

i.e. that there was a serious question to be triedzz"

and he went further to state

"The use of ssuch expressions as "probability"

"a prima facie case" or "a strong prima facie case" in

the context of the exercise of a discreticnary power

to grant an interlocutory injunction leads to confusion
as to the object sought to he achieved by this fornr;f

temporary relief. The court must no doubt be

satisfied that the claim is not frivolous or wexatious

in other words that there is a serous question to be tried”23.

Iord Diplock then went on to list factors to be taken into

consideration in deciding the balance of convenience including the
adequacy of damages but went on to say
L in addition to those which I have referrred

there may be many other special factors to be taken
into consideration in the particular circumstances of
individual cases. The instant appeal affords one example

of this.."24 He also stated

"It is no part of the courts function at this stage
of litigation to try to resolve conflicts cof evidence on
affidavits



~as to facts on which the claims of either party may ultimately
depend nor to decide difficult questions of law which call for
detailed argurents and mature considerations. These are matters

to be dealt with at the trial"25

In stating the foregoing inter alia he made no reference to

the earlier decision of the House of Lords in Stratford vs

Lindlez26 but he was concerned that the court should abstrain from
expressing any opinion upon the merits of the case until the
hearing. His Lordship thén went on to establish a detailed
framework of principles designed to regulate the discretion of

Judges. He said that once the court is satisfied that there is a

serious question té be tried it should go on to consider the

balance of convenience. Only aftewv it has taken into account the
compensability by damages of either party and the preservation

of the status quo, and only where the balance of convenience is even
should the court go on to consider as a last resort the relative

strength of each party's case.

No cases from other Commonwealth jurisdictions were cited
and the House did not refer at all (neither apparently did Counsel)
to its own prior decision in Stratford. Although Lord Diplock felt
that in effect what the Court of Appeal was doing was trying the
issue of infringcment upon the conflicting affidavit evidence as it
stood without the benefit or oral testimony or cross-examination.
He also nioted that the court of Appeal cbnsidered that there was
a rule of practice so well established as to constitute a rule of

law that precluded them from granting any interim injunction unless
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upon the evidence adduced by both parties on the hearing of the
application the applicant had satisfied the court that on the
balance of probabilities the acts of the other party sought to be
enjoined would if committed violate the applicants legal rights .
'Lord Diplock contended that the term' prima facie' was an elusive

concept, and it lead to confusion. The main propositions of the

judgement inter alia that are pertinent are That one set of

standards should be adopted for all classes of cases. Secondly, as
a preliminary matter an interlocutory injunction should not issue
unless the court is satisfied that the claim is not ﬁ;;yélgus or

vexatious in other words that there is a serious question to ke

_thirdly that once a serious question to be tried has
o

been established the court should move to the balance of convenience.

€. THE POST AMERTICAN CYNAMID CASE ERA.

An examination of the influence of the American Cynamid

principles on later cases is an interesting illustration of the

operation of the doctrine of precedent. A, diversity of approaches

subsequent to American Cynamid is apparent. In the largest

proportion of reported cases express reference is made to

American Cynamid Case. Sometimes Lord Diplock's principles are

followed rigid1y27.' At other times the general approach of

American Cynamid Case is accepted but a less literal adherence to

the principles is given28. In a few cases judges have expressly
stated that they did not believe Diplock's principles to have been
intended as rules to be followed rigidly. For, the vice~Chancellor

of the High Court Mother Care itd vs Bobson Books Ltd. "Literalnessmay
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strangle reason; and there is high authority for saying that

however eminent the judge, the words of the judgement ought not to

be constituted as if they were an Act of Parliament“?9

Other
novel ways have been created to deviate from the lgtter if not

spirit of Lord Diplock's Judgement as will be seen later.

30

In the Fellowes & Son vs Fischer case that concerned a

dispute between a firm of solicitors and one of their former legal
executives who had left the firm and who allegedly in defiance of a
restraint of trade covenant was endeavouring to join the employ of a
rival firm. There was serious questions as to the validity of the
clause. The appellants counsel put it specifically to the court

of Appeal the triai judge having refused an injunction that

American Cynamid meant theat his client need not at that stage

establish a prima facie case. ILord Denning flew to the attack

criticizing the decision in American Cynamid and claiming it had

perplexed the profession and that it was impossible to reconcile

with the earlier decision of the House in Stratford vs Lindlev and

that the court was faced with two conflicting decisions. He stated
the main difficulty facing the court of Appeal was that following

American Cynamid, the relative strength of each party's case could be

locked at as a last resort. The majority of the court took the view
that since there was no evidence as to the adequancy of damages as
a remedy to either party the decisive factor must be the balance of
convenience which favoured refusal of an injunction. Moreover the
majority felt that the relative strength of the parties case must be
a factor and that sometimes the court could not do justice without

assessing the merits at leas! in a preliminary way. In effect already
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" the back door was being tested after the front door was slammed.
. Lord Denning relied on this factor in refusing an injunction but

seized on languege used by Lord Diplock in suggesting that there

may be "many other special factors to be taken into consideration,
in the particular circumstances of individual cases. Denning M R
said:

"These individual cases are numerous and important. They
are all cases where it is urgent and imperative to come

to a decision. The affidavits may be conflicting. The
questions of law may be difficult and call for detailed
consideration. Nevertheless the need for immediate
decision is such that the court has to make an estimate of
the relative strength of each party's case".

The Court of Appeal had thus deviated from American Cynamid and other

judges also found it possible to relate substantive weaknesses in a
plaintiffs case to a likelihood that no great harm would be suffered

if an injunction were not ¢granted.

The protest evidence in Fellowes & Son vs Fischer3i

stemmed in reality from the difference in conceptual thinking

between the two courts. American Cynamid Case had expressed a

direction to prevent unnecessary harm until a matter could be tried
rather than to form a preliminary view of whether the plaintiff

was suffering any legallv wrongful harm at the defendants hands.
Lord Denning M'R as head of the division cf the High Court was
mindful of the practical success of the process in Chancery where
he had reckoned 99 out of 100 cases had not gone bkeyond the
interlocutory stage.32 Although Lord Pennings vse of Lord Diplock's

special factors to avoid rules in Zmerican Cynamid can be criticized

as creating a very general exception to American Cynamid rules




themselves for instance in such cases as industrial disputes,
breaches of confidence, restraints of trade, and passing off cases.
These special factors' requiring the court to apply the old

principles in Stratford vs Lindley where Lord UpJohn setting out the

agreed view of the house stuted the plaintiff had to show a prima
facie case both of right and breach. Its submitted that these
special factors' clearly refer to the balance of convenience not
to situations where Cynamid can be ignored and the old prima facie

test applied.

In Hubbard vs Pitt33 the whole question was reargued again.

This case involved property developers who were seeking to prevent
the Islington Tenants campaign from picketing their premises. Foibes
J. had granted an injunction on the old law (he had heard the case
prior to American Cynamid decision). On appeal the majority followed

Anmerican Cynamid without cuestion or hesitation but Lord Denning was

still unrepentant and strongly protested against limitations on
freedom of speech and demonstration he further suggested the case
illustrated the difficulty of the American Cynamid decision posed i.e.

that it meant in this case and most cases granting an injunction34.

While the case of Bryanston Finance Ltd vs de Vries No. 2 35 added a

further dimension to the routes around American Cynamid by holding

that principles in that case were only intended to apply where the
relief sought was interim. But in the type of case where the
interlocutory hearing is in effect the final trial of the action,
the court must resort to the old prima facie case and in so doing

consider the relative strencth of each party's case. The court was



able to justify this position by noting that Lord Diplock's concern
and indeed the whole thrust of his argument had been tc avoid

prejudging matters at an interim stage.

The scope of American Cynamid rules has been delimited

. G » 0 s .
further by Lewis vs Heffers® a case involving internecine warfare

and power struggles between members of a local branch of a political

party. The court of Appeal upheld a trial court judges refusal of
an injunction with the judgements (of Lord Denning, Omrod and Lane
1JJ) all turning on the balance of convenience with Lane IJ going

further and claiming that rules in American Cynamid were designed

to cover a commercial situation where loss, hardship or misfortune
can be compensated by payment of money. He felt 'these rules could
not apply to a political situation in the constituency in which
everything was in a state of flux...... of a kind that would have de-

lighted Heriaclitus himself'3’. The effect of which is that where

- the facts are confusing and in dispute American Cynamid does not

apply and/or that it only applies in commercial situations -- Fither
of which approach would mark a considerable in road into the

principles stated in American Cynamid.

The scope of the rules in American Cynamid were given effect

and appreciated in the case of Smith vs Inner Iondon Education
Authorityg’Sin which an attempt was made by one party in a suit
between a students parents' and a local authority over provision ci

sufficient schools to suggest that American Cynamid should not be

extended to cases against local authorities in public law. The

argument was rejected conclusively although the court agreed that



- Bl -

the balance of convenience must be taken into account more widely
where the interests of the public in general to whom these duties
are owned. Moreoever the court thought this might be one of the

special factors' adverted to by Lord Diplock in Cynamid itself.

The only stated exception to the American Cynamid Case that

has not been chailenged yet appears to be Bestobel Paints Ltd vs Biggs39

where the plaintiffs were seeking an interlocutory injunction to
restrain the defs from displaying a sign representing that their paint
was of poor quality. Oliver J. there held that "There is an old and

well established principle which is still applied in modern times and

in which is in no way affected by the recent decision of the House of .

_O,

Lords in American Cynamid that no interlocutory injunction will be

granted in defamaticn proceedings where the defendant announces his
intention of justifying to restrain him from publishing an alleged '/
defamatory statement until its truth or untruth has been determined
at the trial except in cases where the statement is obviously untruthful

and libellous".

Lord Diplock has been afforded the opportunity to clarify

the viewshe stated in American Cynamid in the case of N.W.L. vs Woods 0.

which he has thus re-stated "when properly understood there is in my

view nothing in the decision of the House in American Cynamid to

suggest that in considering whether or not to grant an interlocutory

injunction the judge ought not to give full weight to all the

/
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practical realities of the situation to which the injunctic.: will apply".
He stresses that in Cynamid the interlocutory stage would not firally
dispose of the acticn he continues by outlining the 'Practicalities"
viz industrial dispute cases and he considers why it would be neither

prudent nor profitable for the losing party to reopen the case for a



\full trial and states "cases of this kind are exceptional,but when
they do occur they bring into the balance of convenience an
important additional element..... where the grant or refusal of an

interlocutory injunction will have the practical effect of putting

[ an end to the action because the harm that will have been already

| caused to the losing party by its grant or refusal is complete and
of a kind for which money cannot constitute any worthwhile
recompense, the degree of likelihood that the plaintiff would have
succeeded in establishing his right to an injunction of the action

had gone to trial is a factor to be brought into the balance...."42

Thus Lord Diplocks restatement in the above case, that attention

may be paid to the merits of the case where the decision on the

interlocutory injunction disposes of, the case may be capable of

extensive interpretationto vary with the circumstances of each case.

In Cayne vs Global Natural Resources pLc?3 that was decided last year

Kerr L.J. stated " The test for the application of Cynamid is
therefore whether the case is one where the court can see that it
is likely to go trial at the instance of the plaintiffs and whether
the grant of an injunction is therefore appropriate or not as a way

of holding the situation in interim 44

In summary of American Cynamid Case, in Englend, it is

noted that its now established and accepted that a prima facie case

his frontal attacks on the principles thereto. But a question worth
pondering over is whether as it seems the court has simply shifted the
strength of the parties case to another rubric i.e. of the balance of

convenience?. There is still little (if any) uniformity of approach
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etween the decisions even after lLord Diplock's attempt to legislate

for the exercise of discretion by Judges in applications for
interlocutory injunctions. It may therefore be questioned whether
this attempt should be welcamed as a laudable effort to bring some
-consistency of approach to an area where this was formerly lacking

or whether his elaborate framework for decisions 3 Should be

regreted as unnecessary restriction on the freedom of Judges. To
which question the author-would categorically adopt the former view

~ appreciating Lord Diplocks bold efforts to provide a light at the

end of the tunnel. The content of the principles is not so much
innovatory because apart from the first test of a serious question to
be tried there are no other real changes in adequacy of damages; the
status quo and general balance of convenience which all continue to .

be relevant factors in the 2Zmerican Cynamid Case.

The courts in England in general although initially unwilling,

have now gone along with the change of approach mandated by American

g,}gamid.45 And fears by some that possible effects of Hubbard vs Pitt46
(would be a greater use of injunctions in the civil liberties area
haven't been realised. The factual basis for criticizing Lord

Diplock's presumption is going. The classic model has been replaced

by a balancing model.
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§2. THE KENYAN SITUATION

e/
A, BEFORE THE AMERICAN CYNAMID CASE

Prior to the English decision in American Cynamid, the

'position previaling had been somewhat unclear but evidently
inclined positively to the approach based on the test of a prima
facie case. Although a few cases had been decided which had
demanded a less cnerous test that had been put in different way ie.
an 'arguable case'. But the dominant and authoritative approach

~

would appear to be that as exempified in East African Industries

Itd vs Trufoods.4’7 This was a case where the appellant applied

in the High Court for an interlocutory injunction to restrain the
passing off of the respondents product as the appellants. The trial
court had dismissed the application on appeal, Spry, V.P. stated, in

his case

~ "There is I think no real difference of opinion as to the law

( regarding interlucutory injunctions although it may be
expressed in different ways. A plaintiff has to show a prima
facie case with a probability of success (emphasis mine) and
if the court is in doubkt it will decide the applicaticns on
the balance of convinience......."48

Sprz re-enmphasized these conditions for such grant again in the

case of Giella vs Cassman Brown in a case where an interim injunctiocn

had been granted in the High Court to stop the appellant from

competing with the respondent his former employer on the basis of

a covenant by him not to engage in a similar undertaking in any of

the six major towns of East Africa. Spry V.P. on appeal held4? that the

¢conditicns for such grant aré inter alia,"first an applicant must show a prima

G e



@ case with a probability of success0.

In some other cascos the courts appear to have utilized a
-~ less onerous approach than that demanded by the prima facie test
with a probability of success concept; Such case is Devani vs

Bhadresa and another?! The appellant, a dentist filed action

against the respondents his landlords alleging an oral covenant
by them not to permit a competitor in the same building. He claimed
an injunction and applied ex parte for an interim injunction to

restrain the respondents thereto. This was granted. The Trial
C&o
judge held, inter alia, that there had been non-disclosure and finally

52

that "there was a substantial question to be tried" and that

therefore, the balaﬁce of convenience had to be considered and that
this was against the appellant. On appeal the court of appeal echoed
the Trial Judges view and stated, inter alia, that 'where there is

a substantial guestion to be investigated the Judge has a discretion
and must consider tiie bélance of convenience and the extent of

7
compensability of damagesS3.

This approach is significan? in that
it appreciated the need for flexibility admittelyit did not mention
the prima facie test as the prevailing app;pach. The approaches es-
poused by this case would give credence to the view that the prima

facie approach strengthened and became stigmatized thereafter by the

two cited decisions of Giella vs Cassman Brown>9¢ and East African

Industries Ltd vs Trufoods.2® Whence a dogmatic approach was pursued

centred on the two decisions. In also yet, ancther case illuétrating
that the prima facie test even though it existed was not the subject
of such strict adherence as followed subsequent to the abcove two

decisions is the case of Dewani & Others vs Datoo & Other§56
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In which case Connel J put the matter beyond doubt that in Kenya
what was required in order to obtain an interlocutory injunction is

an "arguable case" and nct a "likelihood of success".

It is evident that the East African Court of Appeal did not take
cognisance of these cases where a prima facie test was nct advocated.
Ir Giella's, case a close examination of the judgement of Spry V.D.
reveals that the case was infact decided on adequacy of damages and not

on the probability of success which his lordship had therein stated.

IndeeC Spry V.P. merely repeated the conditions he had set down in

the earlier East African Industries Case viz inter alia that an

applicant must show a prima facie case with a probabkility of

success. In his judgement in the Giella case the crux of the whole matter
appeared to have hinged on the question of damages his Lordship

stated "The respondent ﬁad completely failed to show that it could

not be compensated in damages"57.

The three basic formulations for the grant of interlocutory

injunctions as set out in the decisions in East Africa Industries

Case anc Giella's case viz the probability of success; irreperable
harm which would not be adequately coméensated by damages and if in
doubt on the balance of convenience these appear to have been followed
subsequently in latter decisions without any questions.58 These

basic formulaticns leave more unanswered cuestions than they purport
to answer. For example the question of imminent serious

consequences and also what is meant by 'balance of convenience'’

which can only be verified by reference to the body of case - law and

the rules therein and even tlxen these are stil! ¢wnbiguous. There
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&Qvis internal inconsistency in this formulation viz the first
condition appears to state categorically that a court must be
satisfied to the existence of a prima facie case while the
statement of the third condition indicates a court peed not be
satisfied in the same regard i.e. if a prima facie case has not
been proved the court may grant an injunction where the balance

of convenience favours the plaintiff.

As T shall arque these two court of Appeal decisions while
purporting to clarify the conditions for such grant in Keﬁya have
only thrown rore confusion on the issue and being decisions off the
highest judicial institution have bound the present court of Appeal

and subordinate courts hand and 5101 in trying to follow them.

B. SUBSEQUENT TO THE AMERTCAN CYNAMID CASE.

At the very outset the position for the guiding principles
4
quuired for the grant of the remedy still remain controversial
even after the two court of Appeal decisions discussed earlier viz

Giella's case and the East African Industries case. Although there

had been an initial attempt to restate them as propounded in the
twd above decisions it has still not diminished the ambiguity
surrounding that issue. As will ke shown later. These decisions
have not stood theltest of time and considerable in roads have been

made into them.

Four years after the American Cynamid decision in England the

former East African Court ot Appeal took the opportunity to restate

the conditions for the grant of interlocutory injuncticns. @he
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case was Salim and others vs Okongo and others Here the

appellants claimed that the first and second respondents leased the
- éubject premises to the third respondents. The appellants thus
\filed a suit for specific perfiormance and applied for an

vinjunction restraining the first and second respondents fram giving
possession to the third respondent. The High Court dismissed the
épplication holding that an agreemenﬁ for a tenancy had to be in
writing and also that the appellants had not been in possession.
The court of Appez2l in dismissing thé appeal Held inter alia and in

the judgement of Mustafa J.A. with whan Wambuzi, P. and law V.P.,

N\

concurred,”

"I am of the view that the conditions for the grant
of an interlocutory injunction are now well settled in
East Africa,' and I can see no reason to depart fram
them. These are stated in Giella vs Cassma Brown..,

The decision of the English House of Iords to the

contrary in American Cynamid vs Ethicon; dces not alter

the situation here. The conditions are firstly the
probability of success secondly the dirreperable harm
which would not ke adequately ccampensated for by damages

and lastly, if in doubt, then on a balance of convenience."

€o

® Mmustafa J.A. thus unsuspectingly fell into Spry V.P.'s vague

-

formulations of the ccnditions as sutmed up in the East Africa

Industries Cases and echoed in Giella's case viz. that ' a plaintiff

has to show a prima facie case with a prcbability of success. It is

. nost regrettable that Mustafa J.A. chose not to elucidate why the
conditions should not be applied as guidance as to the conditions
thereto instead he chose to roundly condemn Cynamid without_qualification
or justification. In fact Mustafa J.A. 's, judgement is so full

- of shortcomings that it §s
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represents poor judicial reasoning and a classic misrepresentation

of the position in Kenya. This is borneout by his failure to

recognise that the plaintiffs were not suing for breach of contract
and only required an interlcoccutory injunction to prevent their
contractual rights being interfered with. His second error is to

understand the rule established in Jiwa Hesham vs Zenab®l that damages

are not an adequate recompense for breach of ccontract for sale of
land for which breach specific performance is grantable and is

granted.

The latter part of Mustafa J.A.'s statement logically and
quite correctly in principle and practice states that at the hearing
of the application a court can't decide on probability of success

or as to whether there was part performance. Yet American Cynamid

case which Mustafa J.A. rejects without indicating its de-mertis
(if any) says exactly what Lord Diplock stated in the latter part of

his judgement. So that his denial of American Cynamid is legally

untenable and unconvincing. Mustafa J.A. while castigating the
trial judge for having decided that there was no prima facie case and
stressing that his decision was premature yet in the same breath he
stated that the probability of success as a condition and then

purported to deny the validity of American Cynamid. Evidently Spvy

V.P.'s exposition in the East African Indutries case is more lucid

s A

and cogent than Mustafa J.A.s. £ ¥

4/
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In Jethabai vs Fischer®?, Madan J.A. wiile paid lip-service

to the prima facie case ruie by insisting that the court was wrong

to atrempt to find a probabiliiy of success as a wrong approach. Madan

v
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‘J.A. felt the requirement that the applicant must show a prima
facie case could not ke said to be a necessary condition for the
granting of temporary injunction. This is the equivalent at least

- conceptually of the approach of American Cynamid case viz that the

" court should be satisfied that there is a serious question to the

| tried as laid down by Lord Diplock.

In Taws Ltd vs Akbar Khan63 case vhich involved the respondent

- who had beep enployed as a sales representative with an agreement
inter alia, in which undertaking the defendant was bound that he
~would not endage in a similar business in the whole of Kéﬁya for a

- period of two years éfter the termination of his services with the
plaintiffs. Pursuant to this agreement he would not directly or
indirectly solicit orders of the goods the plaintiff dealt with.\
After the agreement expired and the defendant left the employ of the
pk?lntlffs the latter alleged that he was breaching the atove
qndertaklngs. Sachdeva J. sglﬂ" ref% in the decisions of

ggella's case and the East African Industries case which he

relied on to fortify his decision in not considering the conditions

as stated in American Cynamid. In rejecting the conditions set by

the American Cynamld case on the grant of interlocutory injunctions

he juStlfled it on two fronts viz that it was contrary to the court
of Appeal decision in Glellas case cf which he was bound and
secondly that it had c;eated problems in England as stated hy Lord
ngning in a judgement. He did not elucidate about the 'problems'

or cases he was referring to neither did he distincuish it from the

nresent case.
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In the case of intended expulsion from a Union membership in

| Mvanba R.F.U. VS Kenya Rugby Football Union®4 Masime J. granted an

interlocutory injunction after full arguments and helding that the

' purported expulsion was null and void. Although in so doing he

recited the three basic conditions as set down in the East African

Industries and Ggiella's cases.

There has been considerable development locally in the

judiciary since gjella was decided and the coming of American Cynamid.

Indeed the pgsition has not remained static since the overt rejection of
American Cynamid in Salims®> The progress though covert is quite
significant in the dynamic approach it has preceeded frcm. This

has culminated in the polite rejection of the conditions as stated

by Spry V.P. in Gieila's case and Mustafa J.A. in Salims case

respectively and instead the adoption of the American Cynamid
L‘ decision by implication. Mustafa J.A.'s judgement that was so full
of cracks has keen torpedoed by Madan J.A. with wiicm Miller and Potter

JJA agreed. The court of appeal in Kenya in a precedent . setting

| decision has candidly but firmly reversed the position which had
~ been referred to as well settled conditions as stated by the
former court of Appeal for East Africa. This bas been done in

Wairimu Mureithi vs City Council of Nairobif®. fhis was an appeal

against an order refusing an interlocutcry injunction whose object,
was to restrain the defendants or their servants from demolishing a
Kiosk built by the plaintiff at Jericho open air market or harassing
the plaintiff, her agents or servants in relation to the kiosk until

the determination of the suit or until further order of the court.



o elucidate the position further from their view"
they would respectfully borrow the following words fram
the speech of Iord Diplock" in the Anerican Cynamid
case which the court of Appeal "see no cause to differ”,

{4
¥he object of the interlocutory injunction is to protect the

/pblaintiff against injury by violation of his right for which

| :/he could not ke adequately campensated in damages recoverably in
the action if the uncertainity was resolved in his favour at the
trial... if damages recoverablé at cammon law would be adequate
remedy and the defendant would be in a financial posi?:ion to pay them

no interlocutory injunction would nommally be granted, hewever
strong the plaintiffs claim appeared to be at that stage "

This passage was reproduced by Madan J.A. fran Lord Diplock's

peech in American Cynamid68 as stating the correct principles to be followed

in Kenya. Following ILord Diplock's formula and applying it to the case

9

before the court Madan J.A. dealt with the application as follows.

" I would deal with the condition congerning the question of
irreperable harm if the injunction is not granted. In this

case the space alloted to the plaintiff... was in a new temporary
market and terminable by the defendant at any time at... the
plaintiffs occupation thereof would also have been correspondingly
terminabl=2 Ly the defendant at any time-at its discretion.

Unless there was a change in policy as to which no evidence

has been referred to by the plaintiff that the plaintiff would
not have got a permanent title to the site for the kiosk.

' Therefore the plaintiff would not suffer an irreperable injury"69

He further went on to hold that the
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defendants were unquestionably in a position to pay any damages that

may have keen awarded to the plaintiff.

This case is significant to note in that inter alia

nowhere does the court of Appeal examine or expect evidence on which
to assess whether a prima facie case with a probability of success

had been made out. Nor is the bkalance of convenience i}%ﬁééd upon

as a condition. Thus by proceeding fo follow the principles set out
by Lord Diplock while so consciously maintaining silence on the

three conditions set out in his judgement Médan J.A, in nerrbrable
judicial tact rejected the former assertions that the three conditions
are the pre-requisites for the granting of interlocutory injunctions.

In fine style Madaw J.A. politely says that Mustafa J.A. and Spry V.P.

are wrong as Lord Diplock is right. This case of Wairimu Mureithi

marks a commendable departure from the chains imposed by Spry V.P. and
reimposed by Mustafa J.A. in their respective judgements in Giella's

case and Salim's case respectively.

The High Court in its own right has joined albeit obliquely
the Kenya Court of Appeal on holding that it is wrong to say that

the American Cynandd is wholly irrelevant in Xenya Cotran J. has

held in one case that there is little difference between "a prima
facie case with a probability of success" and "a serious question to
be tried"70, The High Court and the Court of Appeal seem to be now
agreed that the minimum condition is that the cuestion must not be
frivolous or vexatious i.e. it must be a serious question to be tried.

Cotran J. in the foregoing case stated L,

"The question as to whether the defendant's packet is so similar
to that of the plaintiff as is likely to confuse c: deceive the
average customer in ¢ village shop or in a city supermarket, if
I were to answer this question now, I will virtually be’

‘deciding the case. But suffice it to say at this stage



- of the proceedings and upon the material before me. I am satisfied

that the applicant in the words of the first condition in Giella's
case "has shown a prima facie case with a probability of success"
and I stress a probability and no more, or in the words of the

]

American Cynamid case has shown that there is "a serious guestion

to be tried"’l (emphasis mine). In other words the High court

has explained that an applicant to get a temporary injunction has
to establish his case to any one of two standards viz a prima facie
case Witil a probability of success or secondly if a serious
question to ke tried has been shown. This is another novel

approach of apparently merging the two tests as suitable to

individual cases to deviate from the rigous and injustice imposed

on the reliance of a single test of a prima facie case with a

probability of success as aspoused by §p1'y V.P. and re-emphasized
by Mustafa J.A. respectively in their judgements.

Cotran' . J. who seems to be of the same school of thought on

this issue as Madan J.A. has in another case 72

granted an
interlocutory injunction after holding that the appellant had not
shown a prime facie case with probability of success. Even though

it is conceded that in this case it was granted pending appeal to

the Court of Appeal. While as stated earlier Masime J. in W_@}@_'sn
case has granted an injunction after full arguments and holding that

the purported ~»xpulsion was null and void.

The probability .5 success it can be said is not a rule or
minimal condition ie there is no onus « +he applicant to establish

a prima facie case with a prnbabilit of success . - mourts are not



| in a position to make any estimate as to the odds and this

discretion would be ;;tultified if clogged by such rules which would

| defeat the purpose of temporary relief. As courts often do grant

. temporary relief without having the means of forming any copinion

as to the rights thereby to be preserved. Mwamba's case provides a
reminder that the plaintiffs chances of success are not required

to meet any particular standard before an injunction is granted with
Masime J. there stating that its clearly a discretionary matter and
that East African courts have only provided guidelines on the
exercise of that discretion but particular circumstances of each case

must be considered.

In a relatively (considering the chaotic situation regarding
file of cases in the High Court registry) recent .in High Court case

AY.QV Construction %%}eier \/S J K Kamere and another.74 This was

an action claiming a temporary injunction couched in a prohibitory
form in favour of @}e plaintiffs to inter aliadeliver certain

machinery and BMW car to the plaintiffs which were being allegedly
held illegally by the defendants. Although the facts as stated by
the affidavits were numerous and unclear the trial Judge Hancox J.

adopted the reasoning of Lord Diplock in American Cynamid

wholly. While quoting extensively75 from Lord Diplock's speech he

goes on to rearetfully note that "

e "However this decision has been expressingly and cne might
also be permitted to sav incredibly, disepproved (emphasis
mine) by the, court of appeal so far as Kenya is .
concerned, in Salims case where Mustafa J.A said that the
e . earlier case of: Glelu : should ke followed."

3 ‘phile noting this 5



or it did not restrain his Lordship from making his own

dependent judgement and following the spirit of American Cynemid

went onvfurther to state "

"on the basis of the American Cynamid case;

leaving a side for the marent the disapproval thereof

in the East African authorities, counsel for the plaintiffs
76

[ has shown that there is a serious question to be tried"
|

EnA the course of his judgement his Lordship went off further to rely on

lases in England which even prior to American Cynamid espoused a less

rerous test than a prima facie test.77 In fact he relied on this

lases extensively to fortify his ultimate ruling in the case which

e stated thus

v
Being satisfied therefore that there is evidence of

oppression duress and that there is at leact a

sericus question to be tried, and it is not a frivolous

or vexatious suggestion, I proceed to decide the
matter on the basis of the balance of convenience or
more correctly inconvenience"

On this basis inter alia he granted the interiocutory

injunction as prayed for. It is submitted this is one of the
fewer cases where the decision of Spry V.P. and Mustafa J.A. have

expressly been rejected in clear terms and that of Lord Diplock in

Arerican Cynamid adopted wholly. Despite the form it has
apparcntly taken of a lower court like the High Court refusing to
\ .
follow an Appellate court decision of which it is supposed to be bound.

The denial in American Cynamid of any supposed rule making the

e e ——————

probability of success a condition is striking because it flatly contradicts

statements hitherto taken to be authoritative and which had

laid down the necessity of a strong prima facie case. In Salims
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case however while in one breath the court of Appeal rejects American
Cynamid in the next breath the court leaves it inescapably clear that
the basic American Cynamid rule that probability of success is not a
condition is in fact the rule in Kenya. In fact in Salims. case
there was no way of knowing the facts. The law and the Iacts were
both in dispute. So while Mustafa J.A. says that a prima facie case

is the rule (and therefore has no business with American Cynamid)

he says that the judge prejudged the case and that was wrong. He
then totally ignores the probability of success and disposes of the
case on grounds of their being no irreperable injury. So Salims

case illustrates strikingly the danger of making the probability

78

of success a condition. Connel J. in Datoos’® case put the matter

beyond doubt that in Kenya what is recuired in order to obtain an

of success". And this arguable case rule" is what the court of

Appeal of Kenya has re-affirmed to be the correct when in the

Wairimu Mureithi790a5e .

ILord Diplock makes it clear that the courts estimate of
the probability of success is to be barred only where there are
conflicts of evidence on affidavit as to fact's or where difficult
questions of law calling for detailed argument are involved or where
the allegation of the violation of the applicants rights are made on
contested facts or where to express an opinion at this stage as to
the prospecﬁ\p\f success of either pvarty would be embarassing to the

Judge who will eventually try the case.



Although the decision in American Cynamid does not wholly eradicate

the probability of success as a discretionary factor it eliminates it
to state that this consideration may be appealed to in certain cases
such as where the uncompensatable disadvantages are ecually balanced.
In so far as it denies the probability of success as a condition to

be satisfied, American Cynamid is to be greatly applauded although

criticism can be levelled on its insistence that its a factor never

to be considered at all.

Even taking into consideration the fact that in both the_;§m§§9
case and Salims case which both while refusing to follow the American

Cynamid approach and stressing importance of the East African

Industries case and a passing reference by Sachdeva J. in Taws about

the difficulties in the United Kingdom approach created by American
Cynamid the most glaring inadequacy of the said two local judgements
is the fact that neither contained any detailed reasons cr premises

for their refusal to follow American Cynamid. This inadequancy

incriminates those judgements as poorly reasoned and not cogent in
the face of the lucid and probative exposition of Lord Diplock on

the subject.
-

<8 THE PREVATLINC POSITION IN A FEW OTHER COUNTRIES

A. AUSTRALTA

In Australia it has been noted8l that by the early twentieth
century the Australian cases adopted the classical model. But in
1920 différing strands began to emerge and as early as 1924 one Judge

in New South Wales, suggested that on an interlocutory injunction in
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- some cases the merest scintilla of evidence is all that is necessary82
but then went on to say that all the facts proved by the applicant

- and all the inferences drawn in his favour do not make out a prima

'~ facie case the application must failg3. Thus a full court of the
Supreme Court in New South Wales in 1952 indicated some restlessness
with the phrase 'prima facie case' and suggested that it not be taken
to mean (as it had in so many cases that the court must be satisfied
on the evidence before it that the plaintiff would if no other

g Although the court appears to have

evidence were tended succeed.
conceded that a probability of success is a necessary ingredient,
this must depend on a number of factors including the nature of the
right asserted by the plaintiff and its threatened infringement and
the opportunity available to him to secure and present in the early
stages of a suit evidence of such right and infringement§5 The court

then reverted to an earlier notion - the question as to whether on

the evidence before it the court is satisfied that there is a serious

question to be tried86 (emphasis mine) .

The law in Australia has however been laid down authoritatively
by the High Court there in a patent action decision in Beecham

Group Ltd vs Bristol Laboratories8’7 1In this case the plaintiffs

claimed its patents rights over a semi-synthetic penicillin

preparation called Ampcillin were being infringed by the defedants
introducing a preperation called Hetaciliin. Evidence established

that this though composed of a different chemical structure when
utilised apparently broke down to form Ampcillin. Vhile the defendants

ar(gued that this ipso facto did not constitute infringement. In this

R Sy T



case the court Held that there was two grcunds to be established before

an injunction could be given. First the plaintiff had to establish

a prima facie case meaning that if evidence remained as it was there

was probability that at the trial the plaintiff would be entitled to

relief. Secondly the court had to lock at the estate of balance of
convenience. In the words of Kitte J. "When it is said that the

plaintiff must show a probability of success, that does not mean

that he must show it is more probable than not that he will succeed. 5
It is enough that he show a sufficient likelihood oi sucess to ’
justify in the circumstances the preservation of property"88. ' ‘g
The Beecham decision above is an important appellate 5/

judgement although it does not appear to have received much attention

i

outside Australia. First it is on <ommon ground with American Cynamid.

in recognizing the gross ambigquity lurking in a phrase as.amorphous

as "prima facie". The notion espoused in the Beecham case is again

a return to an earlier standard viz that the case must be more than
merely frivolous, it must be a fit subject for equitable intervéntion
in the sense that Equity's ‘assistance is necessarily required to hold -
the right at issue or the fruits of it in existence withcut enjoining
the court to necessarily reach anything approaching a concluded view

of the ultimate merits.

B. MATAYA
Malaya has kept pace with English decisions and the

American Cynamid decision was greatly appreciated in Mohammed Zainuddin

. bin Puter vs Yap Chee Seng89this was an action ror notice of motion

(for &n order that an interlccutory injunction already granted be



set aside. It wou.ld appear from the notice as well as the affidavits
that the sole ground of the application that the iniunction bhe set
aside was that the plaintiffs had not stated the facts fully and
accurately to the court and that the plaintiff had not disclosed

all material facts. The court Held that applying the principles

in American Cynamid the motion to dissolve the injunction should

be dismissed as there was a serious guestion to be tried and therefore
measures should be taken to preserve the status quo. An appeal from

this decision was dismissed.

. CANADA'S POSITION

Prior to American Cynamid the majority of Canadian cases

expressed a need for a plaintiff to demonstrate a prima facie case.
A lesser number of cases suggested a requirement of a 'serious question'
to be tried "sometimes coupled with words like probability of success) 91

when American Cynamid was reported Canadian Judges particularly in

Ontariogezthibited caution in the first reported case after American
Cynamid a High Court judge asserted that 'whatever may be the law in
England, it certainly appeérs to me that the test I have outlirged

(The classical model) is the law of Ontario at the present tjme?3 In
another Ontario case in 1975 the first real discussion of principle

appeared; Meudren J. noted some of the academic criticism which had

been made of Americen Cynamid but was still able to hold that whether

the classical model or the American Cynamid model was employed the
94

result would be the same in the instant case But caution well
beyond the conventional bounds of judicial restraint was demonstrated

more recently by Gibson J. in the federal trial division on refusing
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in the absence of a decision by the Supreme Court on the Court of

95

Appeal to depart from the classic model:™ An Alberta decision seems

to have preceded on the basis that the American Cynamid model and

the classical model are one and the same thing%. There is now no
real room for doubt that 'Ontariog7 judges (after some initial wariness)

and those in British Colombia®® are now firmly in the American Cynamid

camp and there is at least one New Brunswick judgement to that effect.

The most significant contemporary Canadian judgement is the

decision of an Ontario divisional court in Yule vs Atlantic Pizza

Franchise (1968) 1+d!®©.  This added yet another model to the

"Jjurisprudence of injunctigps. The case concerned an application for
an interlocutory injunction to prevent the termination of a
contractual relationship by one of the parties to a contract.
Apparently counsel had put it to the court that there were "three
tests currently in vogue”( for interlocutory injunctions). The first
was said to be a 'multi requisite test' (i.e. the classical model),
the second the multifactor model suggested by Lerner J., and the third

the American Cynamid approach. Having apparently accepted the

correctness of that analysis the ccourt then preceded on the footing
that it was open to it to select whichever of those models was most
appropriate to the particular case. In the case at hand, the

material beforé the court was in sharp conflict and at ail the court
could determine was that the claim was novt frivolous and that there

was a substantial question to be tried. The American Cynamid test was

said to be the correct model for this case and should be applicapable
( _

."in most cases. 101



In sumary its important to note that bearing in mind the
haste with which applications may have to be made it would be unjust
to insist on a degree of proof of a legal right and its violation
which in the nature of things can not properly be assessed by the
court as such applications are made purely on affidavits with no oral
evidence; cross examination or assessment of the demeanour cf
witnesses. This in effect puts a very high gﬁdéﬁtbf proof on the

applicant, so on this point American Cynamid's judgement should be

welcomed by Kenyan courts for it represents what is manifestly an

appropriate statement of the principle and practice.

Another sighificant aspect to be observed is that when a
trial judge makes a finding\that a prima facie case has not been
made and or that it has no probability of success, at this stage
he is not competent to decide on this issue in such a prejudicial
and restrictive manner. Rearing in mind the fact that he is only
dealing with affidavits which in their nature can not be made out to
the prima facie case effectively. This is, too early a stage which
without the requisite ancilliary evidence a Trial Judge would not be
adequately able to decide if case has or does not have a
probability of success. Such a decisicn would be manifestly
premature considering the trial is at an interlocutory state and

the full hearing is still pending before the courts.

An issue not to be over looked also is that when a trial
judge in an interlocutory action holds at that stage that an

(applicant has not made out a prima facie case and it has no



probability of success. In effect by such holding he puts the
Judge who will eventually hear the main suit in an embarassing
sitvation because the determinant preliminary issue has already
been prejudged. So that *the ultimate judge hearing this main
action may feel constrained by such interlocutory decision of
there having been no prima facie case with any probability of
success that he might feel hard pressed to agree with this
decision rather than the onerous task of disagreeing with it

despite any merits therein.
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It can be observed that Lord Diplock's principles represent an

ajtem¥;¢ to deal with +the problems raised by interlocutory injunct-

-

jons. It should be recognised also that it mey not be practicable
or desircble t0 lay down rules or principles to control the exercise
Bf 2 court's discretion ‘n granting this eguitebls remedy. As has
been echoed by Lord Tenning & (for
@gveilcble in such a wide range of cases that it
create rules that are appropriate to all of them.
There is an argument advanced thet since the order in the
interlocutory proceedings may well finally dispose of the case this

Bituation 1s not adeguately catered for in the American Cfnngd case

(princ}pl%s). Thigs view now doesn't seem quite valid in view of

2

tlord Diplock's subsequent decision in ¥.V.I.vs Woods‘T’ 1In which

case he suggested modification of the Americen Cvnanid principles

fétde] e e e, Y s et e
E . . . i % wy

in this type of case. Showing that he is preparea to acknoledge
Pthis limitation of his earlier stated principles. Although his

; ; . : \ancvevw\
comnitment to the basic nrinciples 1is an&w«r‘fﬁ and undaunted as

evidenced 1in a recent cacse in which he reprimanded the first instance
Judge Tor "his disregard of the guidance given by the House in Cyna-

n(3)

Infact the restrictions imposed by the American Cynamnid

mld

fprinciples are not stringent; for these principlies the tests that
‘determine the outcome of applications for interlocutory injunctions-
bare very flexible they all provide opportunities for the judge to
meke his decision according to his view of the mewts, they are so
indefinite that their application cannot compel any particular
solution to any particular case. A Judge should be able to reach
the same conclusion by applying the American Cynamid principles as
he would have reached by the previous approach. So the difference

beteen the Pre-Cynamid situation where the discretion of the judge

was =2cknowledged and where his decision on the grant or refusal of
an interlocutory injunction was based initially or solely on his
view 0f the merits and the post-Cynamid situstion where the discre-
tion of the judge is circumscribed by an elaborate framework of
principles, wher? examination of the merits is excluded except as a
last resort is superficial, a difference of appearance rather than

of substance. 0of approach rather than recult.(4)
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exception, In general courts and particularly the co
in England hove albeit unwillingly at first gone zlong with the
chonge stipulated by the House of Lords. The worst fears of commen-

L

tators haven't been rea¢1qu( ) and th

ere hzve been no further cases
justifying the concern that possible effects of Hubbard vs flut( )
would be g1catar use of injunctions in the civil iiberties area.

In Xenye Jjudgements focussing on the grants of interlocutory
injunctions in the nost psrt haven't give any detailed reasons or

conclusive explanation why, on merit the American Cynemid approach

shouldSnot be adopted. Among these have been odl1r5(7)case and
e

TaW'S( )case. This 1is so notwithstanding the binding nature of

P /

} precedents, of the court of Appeal which ordinarily should be followed

al.

(Tl

on pain of being reversed if not followed on app
Genersly the .approach of Hast African Courts to decisions of

foreizn courts on any body of law or principles (forming the basis of

Eact Africaen or Kenyan Law) is clear and is illustrated by the state-

ment of Newbold J.A. (as he then was) in the historic case of Dodhia

ys National Grindl ays BanK( )He stated, inter aliia "Its beyond
dispute that this court (The Ezst African Court of Appeal) is the
final court of Appeal for East Africa and decicions of the Privy
council or any Inglich court or any foreign court are not bindinz on
it, unless (ite) the decision of the Privy Council on an appeal from
P any HBast African stete in so far as the decision sets out vwhat is
English IaWe.... 1ts however a matter for individual states to decide
what is the lew of these countriesg".

Perhaps in arguing for the American Cynamid approach to be app-

lied to Xenya, it would be prudent to dgaw from the wisdom of Lord
. _ . . 10 . .
Denning. 1In liyalii vs Attorney General, Where he rccosnized that the «

common law can't be applied in foreign lands without considerable
qualification - He likened this to the English Ozk which he said
gimilarly just as with the oak, so with the English Common Tow it
couldn't be trensplented to the Africzn tropics and be expected to
retain its tough character. His Lordship went on.toﬂéte what he
referred to as off-shoots viz subtleties, technicalities and refine-
'ments which he stated shov)d be cut away so that (these) people in

- far off lands could havs o law that they could understand and respect.

U n

| -~ ‘\yn ~
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The minimum conditions required for the grarting oif ftemporary

injuncvion can tien be s2id to be that the applicant nust precsent

an arguable case that the defendants act or omission is wrongful or
which has been expressed judicizlly as there exists a case to be
tried "or a trisble issue" or "a reazl issue'" or "the cleim is not
frivolous or Vexatious." The legal position is to be determined by *:
the Judge gg to whethesr there is to not an zrguable case before him
but the CQH&Luluh doesn't demand proof of a prima facie case with a
probability of success as has been given a timely restatement by
Lord Diplock in tnerican Cynemid.
| The gtatement of lustafa J.A. in Salims case that the conditions
for the grant of
East Africa, and I can see no reason to derart from them; would now
n

an interlocutory injunction are now well settled in

th

appear to be jurisprbdentialfincorrect end not representative of the
prevaeiling position. Understandably his judgement has not stood the

test of time since he first stated. Indeed the case of Vairimu
11) . . . .
Mureith ( / where Madan J.A. exploded this myth and cast aspersions

on the prima facie test stated in Selim's case where, in which former

case he held that an argueble case wowld suffice. This together with

the extremely bold and exph€it rejection of the primes facie test and
.

cases supporting it, which wes put on record by Hancox J. in the Awev,

E . - 12 . C 5 - o
Veier vs ;amergf >case vwhere his ILordship adopted the spirit and

als

principles of American Cynamid in total, in a decision that hasn't

been challenged in enyway. This is indeced the most emphatic rejection

of Salim's case and the prima facie test on record. It is to Dbe
el '

highly commended. Another notable in road into the unjust wigours

perpetuated by the prima facie test and cases thereto is the approach

taken by Cotran J. when he held(lB)that there is little difference

between "a prime facie case" and " & serious guestion to be: tried"

in effect he sought a merge: of the two approaches in itself an

innovative move which gives further credence to the letter and spirit

of American Cynemid. . .
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on

of the prime facle test it would be a
tonvenient meeting ground of compromise between the wwo approaches,
if only to meintain an apparent, if not real change of ozch to

Furtker clarification of t&lb position in Wenya may be provi L
} | B . . _ 14
a e thﬂﬂ“ Hotel ILtd. vs TelskshiZend otheré g

This is a pending case in the court of Appeal, and is an appeal from
S

g ruling of the High Court where Simpson J.(as he then we

P where the plaintiffs were claiming +5 be awners and tenants of the

l said Totel. <he company was suing the defendants for an injunction
! restraining them from continuing in possession of the Hotel and for
| an account to be tiken of receipp while i control of the Hotel. A
? previous injunction had been veacated by consent and the plaintiffs

b were now applying for a frech injunction on the same terms as that.
vacated by consent on the facts, Simpson J.(as he was then), held
inter alia, "on the contradictory and unsatisfactory evidence before
me and I am not prepared to say that the plaintiff has a probability
of succegs in the suit." It was from this ruling that the appelants
now appealed uvpon grounds inter alia that the final judge eﬁﬁ&éﬂ in
law and on facts in holding that the appellant didn't have a probabi-
lity of success in the suilt.

Althou=h the facts are deceptiviy 1 1:e\°wﬁgble the true signifi-
cance of the case 1is that it is reliably‘lj learnt from lezding
counsel in the case appearing for the appellants thiet they have
asked for a Bencn of five Appellate judges to constitute the coram.
The Appellants counsel will in argument be persuading the Kenya Court
of Appeal to overule its previous decision and adopt and follow the

Americeon Cynamid approsch to the grant of interlocutory injunctions

in this country. The request for a Bench of five Apprellate Judges

is to fzcilitate a majority decision and appears to be speculating

on the possibility of the Court of Appeal overuling its own decisions
et

-

3 2 = &=
mede in the cases of Zast African Industries, Ggellas case and more

recently in Salim's and Taw's case inter alia. The court will be

=SS

asked to state the correct position on this subject which is now

steeped in confusion and controversy.
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teh it wouldn't be wise to pre-—empt the cowrx
i

in the pending arx 1 1t woula be safe to predi
in view of the ove NNwanaggg support the American Cynemid approaech
b
. _LO) . 9 1 A I & )
has 1n the bar( ‘which is based on the widespead discatisfaction of

¢
the prima facie tect and cases supporting it. This factor together
with both the direct and Lxullﬂpb support the American Cynamid case

e
. . (1 L.
has received injudicial circle s'\ Z’bo indice

te that it is more
prokbable than not that the Kenyen Court of Appeal will be persuaded
to authoritatively decide once and for all that the decision~in

American Cynsmid and Lord Diplocks dictum there to, should be followed

in so Tar as 1t is practicable.

For now this is the light at the end of the tunnel for which
the legal profession is walting for the court of Appeal to illuwinate
7111 this appeal is heard the position prevailing is that depending
on individual judges it appears possible, depending on their personal
opinions or inclinations on the subject; the law and cases thereto,
to decide on utilising either of the two approaches or even both as
has been done by Catran J, in gianting an interlocutory injunction.
But the necessity for a uniform and authoritative view of the Kenyan
position is still lacking and is greatly imperstive, in the words of
Lord Denning; laster of the Rolls "what is the argument on the other
gside only tnis, that no case has been found in which it has been
done before. Thzt argument does not apreal to me in the least. If
we never do anything which has not been done before, we Bhall never
stand still whilst the rest of the world

get anywhere. The law wiil s
o 18 .
goes on: znd that will be bad for both."( ) And as he has stated

elsewhere;

(19)

"Tothing mus?t be left undone."
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