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:rN,1T~ODUCTTON

One of tho most :;mpo r-tan t and f~equentj:r soughf
for r-eme-dy in oqui ty is the .i.njunct i cn which as ~:;_ll
be seen later can tak~ various ~or~s. Basically it
is an order of the court di r-ecti ng a persori or persons
named to rpfrain from doing some particular act or thing.l

The subject of the gr~nt of inju~ctions is widely
accepted by scholars and the juo'ciary inter alia of
being complex and at times anbiguous .2 This is dne in
part to the fect that it hasn't received much le~islative
stimulous or authority in its formulation.3 This is be-
cause it's mainly made up of case law and is deducible
from precedents which form a corpus of highly technical
decisions.

•
The body of local East African cases don't appear

to demystify the situation as merely purport to illust-
rate foreign English principles in a far from satisfactory
manner. A study of injunc~ions is an exercise in
equitable disc-retion whi.ch ensur-es t ne true realisation
of justice on articulated principles to temper the
rigours of the lawo

The single focus and subject matter of this work

is the grant of interlocutory injunctions. Its grant
illustrates the equitable scope of remedies baRed on
the doctrines of 8Quity. Its wide potency and frequency
of usage i 1'\ the dai ly litigation and .jud i.c+a.L framewor-k
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~ttests to its utilitY9 The interlocutory injunction
ai~s a party to temporqrily re~trqin a p?rty enjonied

. ti. • h d ito the SUl t· and to mai ntaf.n t.e status r.;HO pen J.ng
final det er-m.i nat i.on and adjudication of the suit.
The increase of ·such 8.'0p] ications in the IH.gh Court
range from 2.nter a1i8 , Pc::..tentand trarle_mark disputesS";
Expulsion from clubs and societies6; Restrictiv~ cove-
nants of employment 7; and for specific pe r-r ormances of
contract8

o

The criteria for t e grant of such interlocutory
injunctions was relatively well settled9: - Until the
judgen:ent of the English House of Lords in the case of
American Cvn3IflidCo Vs "Ethicon TJtd.10 \\ThereLord Dinlock, .__ 1,6 •• ~ _ •••• .__ •••••••• •. _ .4

with wbo~ all their lordships concurred, enunciated a
newer- and relatively mo-ter-n and Li beral approach 0 The
thrust of this approach was to cast less of a burden
of proof on parties seeking grants of interlocutory
injunctions. By reqliring that the previous' test of
satisfaction by the court of the applicant's case to
have a prima facie probability of success be discarded
as it was being used as a rule of law rather than of----
practice. His Lord.ship stated that a mere satisfa.etion
of the court that "•••there was a serious question to
be tried ... " should suffice. II The Kenyan appr-oach has
been stated to be that prevailing before this decision
and has recently r-r.en r-e=s tatcd in S8]1}(] e.ndO~h,=:,s vs
Ok 0 12. hOTIp:o~nd --yhers va z t at a prima facie case with a
probability of success must first be made out.



In thi.s paper I . .,.,
'••..1_:.1. examine the Qn~agonis~ both

in contextual approaches and also in the ~ivergcnce of
the Bench-members s yrcpathy to e i ther approach. Es sen-
tialy this will be at the crux of this work. The judicial"
and intellectual battle that has raged following the
Ar0.cricQ.!.l..cynamid decision and Lo r-d D'i.p Lo ck s dictum there-
to can be reflected in various observations thRt have
been made" One editor of the I,aw (:;'u,§rterlyReviewl3 bas
noted "that EngLdsh Cour-ts [bave been] experiencing in-
digestion over ~he new rules for interlocutory injun-
ctions" o. .wb i.Le a Judge in the New Zealar:d Supre-.neCourt
has complained thus "The authorities as to when an inter~.m
" t . , ld b' d . t t f di " 14lnJunc lon snou. e 1ssue are ln a s a e 0 lssaray Q

In FelloHeL& Son Vs Fischer.15 the ind.omitable Lord Denning

the leg8.1 profession and had been criticized in legal
journals and that it was impossible to reconcile it with
a previou3 House of Lords decision in Stratfo~d vs Lind18Yol

. .• -.~
The extreme extension of these observations is well demon-
strated hy some authors from an .h.ustralian treatise who
have categorically stated "The truth of the matter is
that no real p r-i.nc ip Le can be laid d own " 0 17

It is against the foregoing background and arguments
i~ter alia that i~ the fir~t chapt9r of tb~s work I wilt
discuss the j~fiGition and types of inj~nctions and the

"nature, jurisdiction, scope aDd evolvement of the inter-
locutory injunction. I will also briefly mention it3
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functio~s ~n1 frequency of use in K~nya. I~ the s~cond
chRpter I propose to discuss the general considerations
and conditions precedent for such grant of interlocutory
Ln j unc t ion s , I·Fhilein the third cha.pter I \dll take a
comparative analysis and critique of conditions and
c ase s prior to the 1975 Am'7ri~:..an(~3~namidlg decision
and subsequently after it. In this part I will indicate
past and ~re3ent conditions f~r such grant in England
and Kenya and a few othor cOITL-TTIon-,;:calth countries; to
show the circumstaDC!es and conte ~s they have been
arrived at. In the last chapter and part of this work

, ,
~...•• ')~ .•. (A... :~- "'.•..

I intend to make Acstabl~ observations and critiques on
this area as well as to offor suggestions and any ot~er
recommendations I deem feazi~le and prudent this will n
effect conclude ~his thesis.

A study of this area of interlocutory injunctions
was motivated by a recognition of its wide-scope and
potential as an equitable remedy and all-purpose lever
which I feel of neces;;ity !!1ustbe dynamic and bold and
relevant to the fluid nature of society and the provailin[
norms t.her-e i.n , And' it is in such recogni ti i.on t-o~ltit msy

be prudent to rememb2r and ind8cd keep in mind the state-
ment of Bacon "Lnd he th::ttwill not apply new remedies,
n ost expect new evils for time is t a e greatest Lnnovat or , t

Without prejudice this will bp th~ pprmA~~ing in~ellectua~
and co n t ext.ueI frr8T1cethe 8utl!or'will h(Jpe to project

t h r-oughou t this humblo piece of werk.
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CHAP~.1ER I
---'-''"~

s • TYPES OF Tt\.nmQJ.IONS ~{D TE2J:.1l~A~I~TG'OF JI.N

INTERLOCUTORY INJU~~CT IOlT

The injunction is an order of the cour~ directinG
a person or persons or authority to refrain f~orn doing a
particular thing or less often to do some p8rticular act

t" 1or n.lTIGo It is an equitable remedy that restrains
t . . . d t t' .t f . .+t . . t 1.p ar-t a.es ~nJolne 0 ne su.i t ur-om comnnt .ang In er Ll~9

a tort, a breach.of contract or from breaking the law.
It is enforceab18 by courts by statutory fines for con-
tempt or fer attachment of p r-ope r-t y as in appr-cp riat e
cases. It js an equitable remedy subject to discretion
of the court and is meant to be used judicially within
the settled principles of lawo

The injunction comes in various forms of which the
first type is the class of injunctions known as prohibitory
and mandatory injunctions. The formal' type acts to restrain
the doing GJ' continuance of some wcongful act thus its
restrictive in nature. Whereas au injunction to restrain
the continuance of some wrongful omission is called

'r:,'.!J <.:>",;, IS. .

mandatory. The ru gor-ous aurrcund i.ngthe award of this
)iatter, oandatory injunction make it more rare than the
relatively easier and more usual prohibitory injunctiono

The other types of injunctions are the perpetuRl
and interJocutory injunctions. The perpetual injunction
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is g~ante~ only after the plaintiff has fully and
finally 2stablished h"s righ~ an1 the actual or
threatened infringement of it by +be (ipfpn·l.:3.nt.This

injunction is permanent in that it is granted at the
final determination of the parties rightso The inter-
locutory injunction that is the subject matter of this
paper is, an injunctio~ that is as stated 'Inter-

l / '

locutory' or interim in nature. This injunction is
distinct in that it doesn't purport to finally deter- /

mine t~e individual rights of the parties. It is.-
granted before the main trial of an action and is in-
tended to preserve the mat~ers in status ouo until the
question or litisation hefore the parties can be deter-
mined. It's operation may afford the plaintiff a tem-
porary stay of matters until the case is heard where-
upon the injunction could be dismissed, varied or
allowed to continne in permanent terms. The effect of
which is to allow the defendant at the hearing to oppose
it fully.

There is also statutory provision for the grant
of ex nar:.t'2. appLi.cat ions for injunctions where the
court is satisfied purely on the strength 'of the plain-
tiffs representations th~t the object of granting the
injunction might be defeated by del~y in the issue of
notice of applic~tion for it bein~ served on the other
party. But the f rov i si.ononly gives such ex part.§..
Ln j uncti.ons to bc operational for q maxi.mum of onLy
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two weeks where upon it ~ust be heard for variance or
otherwis802

As stated in HIe introdnction, the sub ject-cnat t er-

of this pape r is rhe grant of 8TlP] Lc ations for inter-
locutory injunctionso The single focus on it rather
than on the other types and forms of .i n.junc t i ons is
because of its seer.Jingly80mplex ar.j confusing nature
of its application. h'hich factor isn't diminished by
the b i stori.caI pre-.recquis:t es for its gre.nt and th8~,
subsequent historical evolution it has undergone world-
wide there~fter. But let it not be seeD that i~ is
without purpose for it has Gigni~icant importance but
as a rose has t~orns as part of it so does the inter-·
locutory injunction analogicclly have constraints.

As I have mentioned the object of the inter-
Locut ory injunction is to preserve the statu_sguo
by preventing a threatened wrong or any further per-
petuation of injury until the issues and equities can
be determined af t er a full exami.nat i on and h ear-Lng ,

Once gra~ted it stands as a bindin~ restraint until
rescinded by further action of the courto It has been
obae r-ved ;

"The whoJe purpose of an interlocutory
i~junction is that matt8rs should be
uresArverl in status quo until the
~uestion to be tried to be inv8stigat8d
c an fi,"Qllyb e disposed of ". ~

OLher ju~jcial authority while paraphras~ng the above
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quotation has bee~ p~t thus by I~tta J.A.

" .•..•. a s 1 un-l or-st and :it~.othe object
of keeping matters in nt a+us (J1J0 Is
in or~gr thRt if ~t the heRrin~ of the
substantive ~~tion th0 pl~intifr obtains
a judger:;entin his :faV()llrthE'n~he respondent
or defendant will hRV~ ~Aen n~nvAnted in
the m"ean-t:i.rr.pfrom (l08 ~j np.;~\ri..t[! the propprty
of the sub j ect ma1Jtre-r i"'i such Q TIlrJ.nneras
to make the judgement Lne t f'ect ur.I .•• Q II 4

Although the interlocutory injunction is a provisional
order to restrain from the doing of a certain act or to
recquire certain affairs to be altered te~rorarily until
a named date, i.npractical terms it may ~ometimes for-
mally dispose of the main matter in controversy or settle
the matters as ~etween the plaintiff and defendant.5 It
is also important to note that the interlocutory injunction
is granted in cases only in vhi.ch monetury ccrr.pensati.on
affords an inadequate remedy to o.TI injured party.6 Thol.~e;h

I

the proverbial delays of Lord Eldon's Chancello::-shipno
longer extnt, there is still an inevj.table la,se of time
between the commencement of en actien and the trial.7
Thus the injury being suffered by the plaintiff may be
such that it would be unjust to make him wait until tbe
trial fo~ relief. And so it is in these circumstar.ces
that the court will utilize its eqD~table discretion to
grant an interlocutory injunction before the trial with
the object of keeping matters in status quoB or of
facilitating the administration of justice at the trialo
An interlocutory :l1junction may also be granted pending- -an appea19 if tbe preyailing circumstances so demand.
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This reiterates the fact that the grant of intprloc:utory
relief is always discretionary anrldepenrts on the fncts
of each caseo So as to decide fairly without in effect

. d' th ". s: I ft' th .preJu glng ..a ques~lons o~ awor ac,s ln v.a mUlTI

suit yet pending full determination and ad.iud i cati.on,

s. EI\1FORCEMENT OF THE TNT:~RIJocurJ1()RY IN·JUNCTION

The general rule is that th8 p3rty against whom
an injunction is made and who disregards it is liabJ8
to be dealt with for contempt of court proceedings 1hat-
ever the nature of the injunction may be. It is consistent
that a court has both th~ power and jurisdj.ction to prohibit
a wrong should be seized of the same power to enforce its
p~ohibition. Statutory provisions are provided in The
Civil Procedure ActIO vhi ch sets out sanctions with regard- ,-
to disobedience of such temporary injunctions and it
provides such person guilty thereof to be committed to
prison 9.nd ord.2rthat his property be attached and sold;
whLle tbere is further s\l::>pl8mcntalproceedingsll set out
as a sanctions with regard to disobedience of injunction
decrees. 'llbisis all in addition and not de17iation from
the inherent power found in the ~8 ae+Law for the normal
sanction o~ contempt of court as.~~ovi~ed in the Judica
ture A~t.12 Thus in total the va~ious sanctions include;
imprisonmcn~ of individual violators~ attach~ont of the
def ndants property; fines and costs; and ancilliary
damages and othe~ dAclaratio~s an~ sanctions viz aBainst
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corporations e.g tbe attachment of p~op8rty and dctenbion
of directors of the violating party. r2he o t.h er td ev ic e
employed is for parties to c1p.'Jositunc18rtakings of
damages by either the plaintiff and/or crcss-under-
takings by the defen~ant depending on the circumst~~ces
of the case. This is to mitigate the finaJ determination
of damages and or to constrain either party to adhere to
the terms of the injunction or risk ~ forfeiture of such
sums of money as already deposited in the undert ak i.ngs,

c. THE NATURE OF INTERLOCUTORY IN,JU?ifCTIONS

It has been stated in a judcement by I~rd Lutta,J.Ao
that the nature ,of an interlocutory Lnjunc tri on is

" ••• -po preserve the status quo thereby
preven~ing the plaintiff fro~ being
deprived of his rights forever •• oo" 13

Other judgement have reemphasized this point elsewhere
by stating:

It ••• the cour-t noes not decide the r-i ghts
of the parties but seeks to have the status
quo me intain ed •.•~" llt.

The sine nua..!lQ.!1 for the award of this form of'injunction
is that the applicant will only be grantedl it so long as
he might otherwise suffer irreperable injury which would
not be adequately compensable by an award of. damages.
Indeed this is the firE't and basic principj8 in the award
of all types of injunct.ions t maYe 80 wh en it is of an
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interlocutory injunctio!1o

The House of Lords of Englanj in the epic and mile-
t ft' n n l'I a '..:l ("' V Et h i T .t:d 15 h ds one case c _~!.lerl~8. \jY_.c1T'l.<l .':.~ S.L' ni con __J 0 • a

stated that there was two grounds to he e st nb l.i.sbert before
an injunction could be grantedo These were stated by the

noble and eminent Lord Diplock; w i,th whom 3.11 their Lord-
ships concurred to be first, that the applicant must
establish a prima fAcie case meaning that if the case
remains as it is there j.s a prohability that at the trial--
of the action the plaintiff will be entitled to relief.
He further statpd, that secondly, the court must look at

•the balance of conv2nience. While the f~jcmitable and
will person of Lord DenninG has also stated in an
English c ase :

"••• The r-emedy by interlocutory .i.nj unc t Lo n
is so useful that it should be kent flexible
and d i scret i oriar-y , it must no t be~ made the
su,:>jPctof strict rules ••• oo" 16

It has further heen termed by Sheridan C.J.:
17

It • ewe a (lra~:; 'i c r-emedy , 0 •• n

'I'h e tenor and objects as st2.t.:;dby Lord ~iplock
in the American Cynamid case have been simi1or1y adopted

- (l\r\'iC\"" 18
in part in Kenya by Judges such as f1[:d-ar. J .A. ir!ter alia"

D. SCOPE

It is pertinent to r-emember- the fir;..,Jcprinciple of
injunction law v+» th0-S p rima f'ac i e you con't obtain an
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injunction to restrain act Lo nab I.e ''o':'ongsf or- which
F1damag as are the proper remedy.' \·Ihi1cit h as been

noted by Euckely L.J. tha~ ~ore is needed to show
th t" th . t ai 1 +; b ' . ~ ,,20a .00 ere 18 cer aln.y a case ~o e ~r1eloooo
or as put very su~cintly in the articulate lRnguRse of
Lord Diplock in the Ame?"'ican C':YTIorr.:i.d case th8.t tho ccurt
must be s~tisfied that:

" .•o.the claim is not f ri.voLou s or
vexatious in other worrts thAt the~e
is serious question to be tri.ed•• .,o" 21

'I'h e extent of the scope is one that c an only be qualifi ed
as extending to the particular circumstance of the case and

/

the discretion of the Judge. His Lordship ~hile trying to
explain its limits merely succeerled in illustrating its
relative elasticity by deprocating any attempts to fetter
the discretion for the grant of injunctions vested in
Judges and courts. ')?While Madan JeA. has notedC- that tb~

'"

discretionary eleme~t exercised is a jUdicial discre~ion
not easily to be interfered with by an appellate court
unless it can be established that ~he discretion has not

l"been judicia,;ry exercised, in itself quite an onerous task.

. '{Due to the gravl ty and .Y1gours associated with the
interlocutory injunction courts have felt more comfortable
awa r-d i ng other r-emed i.es to Ii. bi gau t s and us i ng the in-

junction sparingly and even then only in clear Rnd simple
cases it being r~garded a8 a remedy not to be lightly
in~ulgAd i~o But a court may grant the a~,licant an



15

injunction and iL addition a 'ard dn~ages for th8 s~me
injuries if he establishes hi.s title and its violatJono

As in statutory prnvisions or the common la~9 specific
relief in equity may not always cover the whole field
of doing justice thus the inherent juris~i~tion to award
damages in equity is 'mportant to note. The courts of
Equity have aLway s had the jUT'isdiction to gr-an t damages
and this power didn't orjgi~ate from statute but was
always possessed as ~ matter of practice.

The effect of the grant of an interlo2utory injunction
only binds the p:lrtiss and pr:L.Vi..esto it, althoue;h
servants and.agents may be held Li.abLe, The. statutiory
provision states that the injunctions therejn are to
prevent the ellds of justice being defeatedo Although
Lord Cot:tendsm has stated;

"'A.oits utterly impossiblp to lay
down any general rule u,on the subject
by which the discretion of the court is
in all cases to be regul3.ted••oo." 23

But it would be prUdent to set the limits within the
ambits of t~e obs~rvation of Jessel M.R. in Beddow Vs
Beddow that:

"vJhatis right or just mu st be decided')
not by the capri.ce of tne Ju:ige,but
according to sufficient legal reasons
or on s8ttled legal princ:iplcs••o.o" 24

The rer:ledyof the j;.terlocutory injunction TI10lY be used
to give eff~ct to a right recognisable only in Equity
~o~n to restrain breaches of trust or b~eaches of
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restrictive covenants enforceable only in Equity or
acts of Equitable \..•.aste but its move commonly used to
aid legal rights like the restraining of tortious acts
or breaches of contracts.

E. EVOLVEMENT AND JURISDICTION

In Kenya the evolvement is noted significantly
from the decision in Kanji Vs. "/ak! dommissioners.25

But it has been noted elsewhere26 that in England by the .~
19th century there were two broad classes of cases in
which injunctive relief was open. To enable protection
of purely equitable rights against infrir.~ement by
exercise of a legal title or right in a manner contrary
to good faith or inconsistent with purely equitable
principles~ Socondly in aid of legol rights when the
common law of damages was inadequate. In the first case
courts of chancery dealt with matters entirely in its
original and exclusive jurisdiction and entirely on
Rules of Equity, whi Le in the second case the court
of chancer-y had no original jurisdiction and its .
function was simply to grant an iajunction i~ aid of
legal right.

But articulated standards were slowly emerging.
By the mid-centur~ an applicant had to demonstrate
that there was a subst~ntial question to 08 decided
before an interlocutory injunction could !_ssue.~ This
test was espousea by several very experienced appe~late
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Judges like Lord Cottendam27, Lord Crann'lOrth28and
Turner L.J.29

The statutory provisions for the jurisdiction ef
the interlocutory injunction are to be found in The Civil
Procedure~ct30 as the sources of injunctions stated as
"Temporary and Interlocutory Orders" wh i.ch are read in
conjunction with provisions of the Judicature ACt'9
Per Section 3 (1)

"The Jurisdiction of the High Court,
the Court of Appeal and all subordinate
courts shall be exercised in conformity with:-
• • • • • • • • • • • • • • • ~ • • 0 • • • • • • • • • • • • • • • • • • • •

• • • • • • • • • • • • • • • • • • • • • • • • • • • • _ 6 ~ ~ ~ • • • • • •

(c) subject thereto and so far as the same y
do not apply, the substance of the COID!Uono"
law, the doctrines of Eguit;r [italics,/"~ ~/I

mine] and the statutes of general IV>-, -
application in force in England on the \}-Y y.;"'-'
12th August 1897 and the ~rocedure and
practice observed in courts of Justice
in England at that date."

The result of this reception clause was to make
doctrines of Equity part of Kenyan law as early as in
1921 where a Kenyan case shows that Kenyan courts were
always free to issue injunctions although there was no
statutory express provision for it. It can be discerned
that the Civil Procedure Act was enacted in 1924. In
this case of Kai\ji Vs Hakf Commissio~er-s3l the respondent
sought and did obtain an injunction to restrain Kanji
the appellant, his servants or agents from continuing
or repeating to cause stones and other building materials
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Ito be stacked up on the land rested in the respondents.

The injunc~ion as an equitable remedy was
originally only obtainable in the Court of Chancery
or Court of Exchequer in Equity. But the powe r to
grant injunctions was later extended to Common Law
Courts by provisions of the Judicature Act of 1873
and its successor in 1925. Its effect was to transfer
to the High Court in England all the jurisdiction in-
cluding that of granting injunctions, which further
resulted in the merging of common law to Equity in
Kenya, where injunctions are granted by the High Court
of Kenya which has original jurisdiction to do so. This
merger of Common Law and Equity was reflected upon by
Jessel M.R. who remarked;

UThere are not two estates as there was
formerly, one estate at common law by
reason of payment of rent from year to
year and an estate in Equity under the
agreement. There is only one court and
the Equity rules prevail in itll. 32

The jurisdiction of the Kenyan courts was re-
cognised as early as in the case of Gulam Mohammed V~
Nathou Ambarau where the defendant failed to arGue his
way out cf the jurisdiction of the High Court of Kenya
while residing outside, but sued within Kenya. The
High Court in this case Held it was given jurisdiction
by the High Court ~f England through the 1897 Order in
Council as statcd in Section 3 oS: t.he Judicature Act:,.
Subordinate Courts in Kellya arc possessed with juris-
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diction to grant both perpetual and temporary injucticns
in conformity with doctrines of Equit~- and statutes of
general application in force in England on the 12th of
August 1897.

The jurisdictional history in England was that it
was part of the chancellors concurrent jurisdiction born
of emergency to make up for the defects of the Common-
Law when the latter became inadequate and too rigorous
in application and thus repugnant to justice. The basic ~
limitation was that an injunction wouldn't be granted
if the Common Law remedy of damages was adequate. Equity
never examined or over-ruled a Judgement of Law but
merely prevented unjust use of Common Law Courts. In
1615 following Earl of Oxford's34case, a year later
King James I declared the Supremacy of Equity in matters
of conflict over the Common Law. Prior to 1854 the
jurisdiction to grant injunctions had been exercised
solely by the Chancellor but in 1854 provisions of
the Common Law Procedu~ Act35 gave to the Common Law
Courts a jurisdiction to grant inj~nctions in all cases
of contracts or other injury. This Act was repealed by
the 1873 Judica.t~re Act giving such jurisdiction to the
supreme court it empowered the new court to grant in-
junctions "o.in all cases in which it appears to the
court to be just or convenient"36 to do so. But this
observation was to be applied as qualified by Jessel
M.R. illBeddow Vs Bedd01,oT.37The ever present crucial
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aspect is that this discretion of the court is a sound
and reasonab Le discretion guided by legal principles
and capable of review or correction by an appellate
court. By the 1897 East African Order in Council
civil jurisdiction was admitted into Kenya to be
read together with the present Judicature Act. The
Court of Appeal in K@nya·has stated tbat the granting
of interlocutory injunctions are purely matters of

A8procedure./

When ~rd Cairns Act wa.s passed in 1858 it stated
inter alia that a court if conditions so warranted could
award damages to injured parties in substitution or
addi.tion for such injury or specific performance and
such damage was to be assessed in such manner as the
Court was tv di.r-ec t , Statutory pr-ovf si.ons in the Civil
~rocedure Act and rules therein contain provisions to
regUlate supplemental proceedings which are taken in

."a course of an action or other proceedings~ Although
the basis of the equitable jurisdiction to grant an
injunction h8.s always been the inadequacy of the common-
law remedies the onus on the applicant to prove that in-
adequacy to qualify for the grant of the order. It was
failure of the early attempts of the Common Law Courts
to add the injunction to their judicial armoury that
necessitated the chancellor to come to the aid of those
whose wrongs could·n't be adequately r-ed resscd by damages.
This often me arrt (~oncurrent pruceedings had to be entered;
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in the Common Law Courts to establish the right and
in the Court of Chancery to obtain the remedy which
finally lead to the amalgamation of the courts in
18750

F. FUNCTIONS

The statutory provisions in The Civil Procedure
~ct39 provides for 3 fold purposes viz; To restrain
the commission of a wrongful act; To restrain a breach
of contract or to prevent the repetition or continuance
of a wrongful act or breach of contract. So an inter-
locutory injunction can be stated to serve preservation
~~ty~ prevention of violation of rights and----- , -, .- ---- ---
prevention of commissions of torts or breaches of contract.
In Kenya the courts have held that the purpose of grants
of this order are to preserve matters in status quo

40the question in the suit can finally be disposed of.
So the object can quite authoritatively said to be to
decide fairly without prejudging the questions of law
or fact in the main suit whose full hearing is still
pending. It has been put thus by Madan J.A.:-

"At that stage of hearing the application
the main issues ares.ctillat large and they
have as yet to be proved in evidence in
court subject to the statutory test of
cross-examinationllo4l

The Kenya Co~rt of A~peal in the case of Wairimu
Mu.r.eitpi vs~City Counc'il of Nairobi 42 has stated and
I quote in extenso the leading judgement of Madan J.Ae
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"....• 1 would respectfully borrow
the following words from the speech
of the Lo r-d Diplock in the Americ8..Tl
~~amid case 43 .
case which the Court of Appeal" see no
cause to differ". liTheohjec-T-of the
interlocutory inju.nction is to pI:O-t-ec....t
the plaintiff against injury for which
he could not be adeqJlate~C9mpensated
in damages recoverable in the action if
the uncertainity was resolved in his
favour at the trial •••••.••• lf damages
in the measure recoverable at Common
Law would be adequate remedy and the
defendant would be in a financial
position to pay them; no interlocutory
injunction should normally be granted,
however strong the plaintiffs cl~im appears
to be at that stage •••••" 44 --

This best captures the object and function of the inter-
locutory injunction.
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CHAP'l'ER II

CCNSIDERATIG\lS PRECEDENT FOR THE GRANT OF llITERLCX::UroRY INJUNCTICNS

A. 'Ihe principles for such grant in Kenya have teen set out

inter aha in the court of AppeaL decision in ciella vs CaS9T'.an

BrCNm1:'I'cqe+he.r with other2, cases the requirements can thus be

surmar'Lzed. _Firstly an interlocutory .injunct.i.on vzilL not nonnally

be granted unless the applicant can shCNJa pr irna facie case with

a probability of success. SecCI1cUyif +he applicant might
,i

otnerwi.se suffer il:rerx:;:;:,ibl2_\'<iju.::r:y which would not be

adequately ccrrpensated by an award of damages. Thirdly if the

court Ls in doubt about either the first or second condition;

it will decide an applicaticn on t.he balance of convenience. And

lastly D1ecourt will decide if matters ought to be presel\!ed in

status quo.

These ccndi.t.Lons as will be shovn in tins chapter

are j)y no means exhaustive as there are other factors to be

taken into consideration. 'lhese include the conduct of the

parties enjoined to the suit and the conditicns to be observed in

deciding if to grant or deny the .irrjunct.i.cn, In this chapter the

position in England for the grant will be ment.Lcnedin ant.i.c.ipat.Lon

of arguments to be observed in the subsequent chapter. 'This

will seek to provide a general f.rarrework in which the grant of

interlo.:::utory .irrjunct.Lcns are decided and the raticnale behi.nd

tile decided cases.

At this point its necessary to briefly mention

~J1atwe first principle as rrerit.i.cnedearlier is one that nas

been and still is controversial3 both in Kenya and eLsewhere.in
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viewof the English decision of ~ric~ C'ynamidCO:_3~~licoE Ltd4

Wherethe Houseof Lords reversed the earlier view of having to

showa prima facie case with a probability of sucess. 'Ihe

test tilat tilere should merely be a serious question to be tried

wassubstituted. At +hi.s st.aqe I only intend to point ou., to the

ynericanCyn~ds approach and cases that have fol.Lowedit

both in Englandand Kenya; wi.fhout;fully going into an analysis

of the merits or y,eaknessesof e.i.t.her approach for which I will
subsequentlydiscuss in the Third Chapter after having initially

laid the foundation. I will now discuss the stated principles

individually.

PRIMAFACIETEST

Theprimary consideration for the grant of art

interlocutory injunction is the prima test that an applicant has

to fulfill at tl"Eoutset. It appears that what,is meant;is that

a deductionof evidence suhni-tted by t.he plaintiff should disclose-
a case for injunctive relief. Oneof +be difficulties experienced

rere is that 'since the injunction is an equitable rerredyand

the test of a prima facie case is one that is relative. !',s vzi.Ll.
be illustrated later, the judges discretion allows diverse rulings

of opinions as to \'-,hena prima facie case has been madeout.
1i1eresult of whichat tirres will differ with individual judges.

In East Africa Industries Ltd vs Trufccds a case

involving the plaintiffs seeking an interlocutory injunction

against the respondents claiming the "latter v"erepassing off tl1e

plaintiffs goods as their 0Nn. In dismissing the appeal it

I.'JaS t4:eldthat" Aplaintiff has to shewa prima.facie case with

00
.•.....1. 6. r,.

a pr ':>>J~ ~ty of success. " 'li'l.73 principle was fol.Losedin G-iella-vs CassmanBrCNJn7 .~e t1 d t h d . ." 1 Li dWH re ;e r.esponen s a sirru.Lar y app ae
c.n~i l-. "' -i:,

for an interlocutory .irijunct.i.cnto restralnthe :respondentsin an
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action involving a contract of restraint of trade between the

twoparties and its validity. it was held there that +heec was

only a possibility but no probability of the ~ction succeding and

thus as the case was not oertain it ought to have been deci.ded en

the issue of tre balance of convenience.

This rr.i.nciple...as in Giella "s case. has also been foll<J.t..Bd

in the case of Taws ~ Akbarkhan8 where Sachd~;JtJ. stated

" all that a court is required to do is to indicate
in its opinim if there is a probability of success
in the suit winch is seeking to enforce the restraint".

'!his case amongothers like MwarnbaR. F .U~V~ Kenya9 R.F.U. and
::s ..-z7

10Salimand otrers vs Okongoand otters was decided after the--de-

decision in the AmericanCynarnid case of Whichholdir1g the oourts
.

refused to follow or take Scgni~ce- of. The decision L'l ~1vJamba's

case wasthat "(First) tne applicant must showa prima facie

case with a probability of sucoessU". While in Salims case it

wasdeclared by !>1ustrhaJ.1'.. that' ArrericanCynami.ddid not apply

to Kenyaand tlut "the conditions for the grant of an interlocutory

injunction are nowv..ell settled in East Africa and I can see no
.l-h~ ,,12reason to depart fran coem

In sane ot.ber'cases in Kenya, courts have used a less

oneyoustest. In 0eVlID_L Cl."1dothers vs Datoo it was,stated
,.

that what is required in order to obt.ai.na te:nporary injunctim is
an arguable case and noc a"likehood of sucess". 'l'he significanoe

of this case is that it was decided nearly tv..enty-ttM:>:years
before the decision of the "~rican Cynamidcase! Thus

showingthat the prima facie test does not r~ve such strmg roots

as nay be imagined. In Devanivs Phadresal4.a similar view'

wasadcpted. 'Ihe case involved the appellant dentist v.ho

had sought an interlocutory injunction against the respmc.~'.ltsi

his Landl.ordsalleging dL""l oral covenant by themnot to permi.t;
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a Cmp:;titor in +be sarre building and a breach of that covenant.

It was held that "f i.•.na.ly tillre was a substantial question to be
I

tried. '!his decision was sirnilarly decided prior to t.be

Americancynamidcase. The thrust of these tw cases was to

precedeon a similar legal basis as that pursued by Lord Diplock

in lrner::'cancynamid viz} ay.inq dcvn a rrore objective and

literal test.

A few cases subsequent to this decisirn have also tended

to incline to the AmericanCynru~d approach. In ,Jethabai vs F' ch 151S er

it washeld that in applying the prima facie case rule it was

wronglyattempting to commenton the merits of till case at

too early a stage and that the requirement of till applicant showiing

a primafacie case canI t be said to be a necessary conclit.ionfor

granting a temporary.irijunct.Lcn , W:1ilein vJairjmuMureit~ vs City

Councilof--Nairobi 16 a case viherethe appellants sought a

terrporaryinjunction against the respondents to restrian

themor their agents fran demolishing t.he plainfiffs kiosk

that, wasthe subject matter of contention urrt.i.Lfinal deter:minatirn

of tre suit. MadanJ .A.there held that the "arguable" case

is the correct view. In another case17 Cot.ran_. J. granted an

injunction after holding that the applicant had not showna prima
facie case with a probability of success. Alfr.ouyhthis was

doneto facilitate an appeal in that case. In yet_ another case
of MinesotaMiningCo. vs Shah and al10t~,r18 Cotran. J .. sought

to mergethe t:v.D app.roachesin holding that: 'Thereis little

difference l::etv.ee:-"a prima facie case with a probability of

success" and "a serious questicn to be tried".

In Englandthe position had been stated in a previous

Houseof Lords decisim j..nSb:atford vs Lindley19 where it had

beenheld that a plaintiff wasnot entitled to an ir.-:-BrlorA1tory
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injunction unless he established a pr irna facie case. 'Ihi.s had

been the prevailing position until the subsequent House of Lords

decision in American Cynamid Ltd vs Ethicon Co.20. Here Lord

Diplockstated, inter alia "All that was necessary was that the

court should be satisfied that the claim was not frivolous or

felt the phrase "pr ima facie" was vague and confusing. To

vexatious i. e that there was a serious question to be held".

hadbeen used as a rule of law rather than practice and h

demystify the central issue required for the grant he stated

The use of such exprees ion s as a probability a "prima facie case"
or "a strong prima facie" in the context of the exercise of a
discretionary power to grant aJI. interlocutory injunction leads to
confusion as to the2~bject sought to be achieved by this form
of temporary relief ",

thereafter substituting the test espoused above. Lord Diplock

observed also that tne rule the purpose sought to be achieved oy giving the

court a di.scret ion wouId be stultified by almost half if it was followed.

I 1d G t m t Ra.i1 Co vs Oxford Ra1' ·.lway22n an 0_ case rea nes ern ·1 way.

it was held "that the court will not interfere if it thinks there is no

real question between the parties - but seeing there is such a substantial

question to be decided it will preserve the property until such a question

can be regul aray disposed of. Another case23 has held that the need to

showa probability t.hat the plaintiff is entitled to relief is the proper

test: Scrulton L.T elsewhere24 has used the criteria of an alternative

or a strong prima facie case that the right which he seeks to protect

in fact exists. While in a rece~t case Cayne vs Global Natural Resources

P .L.C. held "The court should not . .
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necessarily conclude that the pLa.int.i.ff has failed to prove a.
triablei issue because ons such applicatia1 its not 2Scessary for the
parties to establish f i.rruly the outcare of the case" .

BJckelyL.J. 26 has also espoused a less onerous test stating 'the

reed to showthat there is cer ta.in.ly a case to be tried.'

In N.WeL.vs Wcx:ils27_ it was stated that tte degree of 1ikehJod

of tre defendant succeeding in establishing that defence to

Y.hichthe court was required to have regard shoud be the

guidingfactor. AnAustralian case has similarly held that

"W1enit¥' is said t.hat; the plaintiff must showa
probability of success that dces not meanit is more
probable that not that he will succeed it is enough that
be showssufficent likehood of suceess to ~8stif:y in ere
Circumstancest.be preservatim of property "

c IRREPERABLE INJURY

It has been stated t:y one scholar that t.be object (of an

interlocutory injunctim) is to prevent a litigant Yvhomust necessarily suffer

tre law's delay fran losing by that delay the fruit of his Li.t.Lqat.Lcn,

'Ihi.sis referred to as "irreparable injury or damage"mearrinqthat th2 mcney

obtainedat tiE trial wouldnot be ad~ate ccnq:~nsatim.30 It appears

that in this conditim emphasis i~ placed en the risk of damagewhich must

l:.e serious and incanpensable by damages.

It has reen held in Attoney General 'IS Hallet31 that

irreperable injury rreans anjury "whichif not prevented by an injunctim
cannotafterwards be canpensated by any decree whicil the court can prmounce

in tiE result of that cause". In the East Afri Can ...lu.d.u.stries. decision
Vlhichwasfoll~d in Giella Is
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case. It washeld in the Lat.te.r fhat; inter alia an interlocutory

injunction won't be granted '..... unless the applicant might

otherwisesuffer irreperable injury ... '· In Jan Mohanmedvs Madhani32

an action seeking a temporary injunction against the respondents

until the hearing of the suit from carrying on the respondents

business or using or occupying the premises thereof, or using or

wastingthe furniture and cla+te.Ls therein. It was Held here inter

alia that save in exceptional circumstances an injunction woul.d not

be granted unless there is likehood of irreperable injury riz

substantial injury which wou,ldnot be adequately remedied or atoned for

by damages.

33In Nsubugaand ~other vs MutaweiMustafa J .A. stated he

foundit difficult to imagine howa tailor like the plaintiff could

havesuffered irreperable injury by handing over clothes to his

custQ~rs which could not have been adequatly compensatedby

damages. Althoughthe Trial Judge had held so, the Appellate court

of whanMustafaJ .A. was sitting thought otherwise. This case illustrates

the fact that there is no uni.formstandard formula as to whenthe test

of if any irreperable injury mayresult has been fulfilled by an

applicant as the two courts here can be seen to have had differing

conceptionson the samepoint. ChananSingh J. , on the other hand

granted such injunction in Sapra vs Tip Top eloth,ing34 holding

there was irreperable injury to be occasioned to the plaintiff

, in this case whohad already established the alleged breach of

copyright. In Despjna pontikos35 where t..heapplicants sought an

interlocutory injunction of a wandatory nature in order for the defe-
-~

ndants to deliver +hei.r cargo to themwhosevalue was-£250,(,00 and

continually appreciating. It was held there that it was in the interests

J
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of all parties chat; the cargo should be released as the plaintiff

were round to suffer irreperable injury if this was not done.

Other illustrations of irreperable Injury can be -ct ted

viz wherea RailwayCompanyblocked up a modeof acess to a rivals

tatio~36, the court taking rhe view that the inevitable diversion

of traffic couldn't be measured or estimated. Or in the case

wherea court37 granted an injunction against a declaration of

a dividend by a Companyholding such damageto be irreparable since

if it were ultimately held to be improperly declared it would never

be recoverable (even if measurable) to the persons to "man it

waspaid. The extent of irreperable .i.njury has been Held38i

to be serious damageto the extent of being irredresible in damages

or other meansless fonnidable than an injunction. In Jiwa Eesham

vs zenab39it was cst.abl.ished that damagesare not an adequate

recompensefor breach of contract for sale of land which breach

specific performance is grantable for, The cases that illustrate this

condition of there being irreparable harmwhich would not be compensated

for by damagesare numerousin Kenya40

D THEBi"lLANCEOFCONVENIENCE

Althoug~ an injunction will not be granted solely because

the bal.anceof convenience favours the grant, nevertheless this

feature is usually of SOIT'e importance. Here the court is cal.Led

uponto balance the inconvenience to the defendant that might

result from the injunction being granted. On the other side of

the balance is the Lnconven.ienceilia:: t.he pLa.inti.ff nay be occasioned
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by the denial of the injunction if at the trial he proves to be in the

right. Recourse is only to be had to the balance of convenience as

a last resort and where D~ere is doubt to the other fore-going pre-

requisites. The balance of convenience principle encompasses

a consideration of if the matter justifies preservation of the

status quo. The third principle; as stated to justify the grant of

an interlocutory injuction in Giella's case was that if a court was

in doubt about either of the first two principles it should decide

the matter on the balance of convenience. It has been put thus in
41Halsbury's Laws .

"where any doubt exists as to the parties rights or if
his right is not disputed but its violation is denied,
the court in determining whether an interlocutory
injunction should be granted takes into consideration
the balance of convenience to the parties".

42It has also teen held that' the burden of proof that the

inconvenience wl~ich the plaintiff will suffer by the refusal of the

injunction is greater than t..lLatwhich the defendant will suffer
!.I

if its granted lies on the plaintiff43•

In Fellawes & Son vs Fischer44 which CClse involved the

interpretation of the validity of a restraint of trade clause

drafted by the plaintiffs a f~rm of solicitors in England against

their executive clerk and its enforceability after he left their

errployment. It WJ.S held 'there was a serious question to be tried but

in the absence of evidence as to adequacy of damages as a remedy for

the successful paityon the trial of the action the balance of
)

convenience favoured letting the defendant continue in r~s employment.

(
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Whilein the ArrericanCynamidcaS8 Lord Diplock had stated
(I
'\vherethere is doubt as to the adequacy of the respect.i.ve reID2dies
an damagesavailable to either party or l:::oththat t.fe question of
balance of convenience arises "4:::>..._ . - .'

& another vs Kamereand another 4()

The Kenyancase of ['Icy Construction

(also citing other cases47) made

the samepo.int;t.hat. any doubt was to be resolved fo'l.Icw.inqthe

balance of convenience of the case. In the case of TransgemTrust

vs Tanzania Zoisite Corp. Ltd. 48 the court held an injunction

could not cause the defendant undue inconvenience provided
( ,

it was conditioned on the plaintiff paying the defendants the arrount

Otlingfor shi.pnent,already madeand upon placing a deposit in .

court to cover the defendant's possible damagesif they later succeeded.

In the final analysis the balaDce of conv8nience maybe

relied on in the circumstances to justify the preservation~ of

the status quo either to the detriment or benefit of either party.

Worleyv. P Noted ' I have always understc:x:xlthe whole purpose of

an injunction is that the matter ought to be preserved in status

quountil the matter to be investigated caD finally be disposed of49

,
SimpsonJ. on his part has said that 'the determining whether the

rratter should be maintained in status quo it is well established
, '50that regard must be had to the balance of converu.ence, In

Beechamvs'Bristol Industries51 a case whose facts were analogous

to those in AmericanCyna~d viz a che~ical patent dispute, it

washeld to be enough for the appl i.cant; that he shews a

suff'Lcient; Li.kehocdof success to justify in the circumstances

11 ' h 52'tthe preservat.ion of propez'ty, IYl Fe a-leS Vs FlSCJ. er l was

stated that "where other fact.cv.s appear to be evenly bal.anced it is
(



a counselof prudence to t.ake such measures as are calculated to

preserve the status quo". In which case "status quo;' W3.S said to mean

the position prevailing when the defendant. embarkedupon the or:tivity

soughtto be restrained. 53~TIile else where it has been held that

after establishment of a serious question to be tried, measures

shouldbe taken to preserve +he status quo.

E CCNDOCTOF THE PARrIRS

Eefore the interlocutory injunctionl is granted the court

musttake into account not only the foregoing considerations as have

already been outlined as being condition precedents but must also

look at the conduct of the parties in helping it to arrive at a

just deoi.s.ion. 'Ihi.s is consistent with the fact that the rernedy

sought is an equitable remedyand recognizing also that this is an

inherent jurisdiction of equity where the court exercises its

discretion whether to grant the injunction or not on the a.ccepted

principles as laid downby both case law and statutory provisions

thereto. A party maybe granted or denied an injunction on the

single POlllt of the parties conduct in the matter before the COllrt.

'Ihi.smisconductmay include unjust or wrongful conduct; deLay or

acqui.esencejor any other misconduct. There is a re·quLre.rri:;iTt

that in the pursuance for remedies that are equitable in nature,

a party must live up t.o +he maximthat he must cane to equi.ty wi.th

'clean hands'. Thi.s relates to the fairness or gCXJdconduct of the

party invoking the courts jur.i.sd.ict.Lori. It requires the dern.aL'tr of

relief to a party who is guilty of misconduct, and does not cometo

l."'quity with clean hands.

(
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LordEla)n observed in Blakemorevs GlcuTorganshireCanal

NavigationLtd.54 that" ... manycases have occured in which the

injunctions are applied for and are granted or refused not upon the

groundsof the rights possessed by +he parties but upon the grounds

of their conduct and dealings before t.hey applied to the court for the

injuction to protect and preserve that right". The rule of law

requi.r.inqa party to cometo equity with clean hands looks into the

plaintiffs past record in relQtion to the issue at hand. (whichmust

55be clean ).

, 56
In K.I.G. Bar, GraceD"& Restaurant Ltd vs GatabaJu

the appellants reposessed premises, on the failure of the respondents

to corrplywith their obligations under the lease. The respondent applied

to the HighCourt for relief 2<]ainst f.:-rfeiture and for a temporary

injunction whichwas granted on terms restrairiing t.he inter£errence

with the respondents possession of the premises. The order however

wasconditional to the paymentof rent into the court. This condition

wasnot fu.l.f.i.Ll.edand the appellants applied to the court for a discharge

of the injunction upon which refusal the appellants appealed arguing

the respondents had not had clean hands. Mustafa J A. said (there).

"It seemsto me'that the trial jud;'2 did not consider the position

of the appeLLant.sat all. Hepurported to act on equitable principles

in re£usingthe appel.Lant.sapplication and yet the respondent did not

cometo equity with clean hands. They committeda serious breach of

the condition of the order given in their favour by the indulgence of

the court, and yet the appellants must have suffered damagesby the

non-paymentof rent on due-rates".

(



38

. M" td57 Id th th ' h thIn HansraJvs laI1JlL It was He at ere mayDe cases were e

defendantby his conduct arin .._ this case by hurrying to put up

buildings so as to avoid an injunction or ot.herwi.seacting with reckless

disregardof a plaintiffs right maydisentitle himself f'rcrnasking
I

the court that the dama.gesbe asessed in substituition for an

injunction. In this case a nxL~datoryinjunction was granted against

the defendantswhoseconduct was found to arrount to. ~ haads.,

In the Despfuapontikos58 the court adressed itself to the conduct

of the parties. The trial Judge h Id that the defendants were

pursuinga policy of procrastination if not evasion and for this reason

theyweredenied the interlocutory Injunct ion they had sought. In

surmaryit can be said that the personal conduct of the parties may

be decisive and should be taken into consideration after the mininal

conditionshave been met.

There is another maximin Equity that parties must observe

before the equitable remedyof the injunction can be granted. This

is the maximthat equity aids the vigilant and not the indolent.

This'is an important factor in the consideration of if there has been

acquiesenceor delay on the part of either party. Since the court is

askedto exercise its discretion the court ascertains that it does

so for only those manifesting reasonable diligence in asserting their

rights and for those woo sleep on them, they maywaive or forfeit

their rights to enforce the same. The delay to ccnsti tute I laches I must

be inexcusable and unless action or inaction of the plaintiff has been

suchas to mis-lead the defendant; or evidence the plaintiffs assent

to the conduct of the defendant, the le:i:ter cannot asser'&laches,

(
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59It has been stated in Halsb~ys Laws -
"If however the p l.a.irrt i.f f has himself sshown , by his conduct on
a previous occasion, that the injury compJained of is one which
may in some way bE;compensated by ITDney the court may decline to
grant 'the injunction."

This principle was followed in C-art vs Clark. 60 where it was held this
may persuade the court not to grant an injunction but it does not
take away its jurisdiction to do so in a proper case. In the case of
Tantalis Ltd. vs Mawa Handal Anstals Ltd61 where the plaintiff app lied
for an interlocutory injunction to restrain the defendant from
rerrovingmaterials from the wreck of a ship Widhan C.J. in relation to
Laches gound that there had been an unexplainable delay on the part
of the plaintiff in applying for an interlocutory injunction. In
Sapra Studio vs Tip Top Clothing62 there had been a four ITDnth-delay
in applying for the injunction it was found to amount to acquiesence which
could bar the Lnjunct ion sought. Chanan Singh J there while dealing
with the issue of delay referred to the principle cited in Halsbury's
Laws63 in which law C.J. had said that a delay of a few rronths
during which time endeavours were being made to settle the matter
outside the court could not arrount to acquiesence on the part of the
plaintiff64

In Great Western R..::'1.ihvayCo. vs Oxford Hailway it was
-stated 'delay or laches fortiori, acquiesence by the plaintiff in the
infringement of his r:ights may disentitle him to the injunction
particularly if the defendant has incurred expenditure in the mean-tjme.
And further that "The jurisdiction to interfere is purely equitable
and it must be governed by equitable principles per Turner L.J, while
in Selbit vs GoldWYn60 jt was noted that since the
(



interlocutory relief is granted only in matters of urgency a plaintiff

whodelays there by derronstrates the abscence of any urgency requiring

pranptrelief.

Unlike the comronlaw whose jurisdict.ion is statutory the

jurisdiction of equity in execution of injunctive relief is clearly dis-

cretionary. Althoughthis does not meanit .i.s to be exercised in an

arbitrary manner. In the words of Jessel M.Rin Beddowvs ~dow67

"whatis right or just must be decided not by the caprice of the
v
JUdgebut accordb1gto sufficient legal reasons or settled legal

Q..(\
principles". If exceed or wrongly exerc.Lsed this judicial discretion is

reviewableon appeal. This was emphasizedby The East African Court

of Appealin Despinapcntikos68where it was stated clearly that the

issue of injunctions is an exercise of discretio~ and its well

established that a higher court can onlY'Diterfere wiU1the discretion
. rY,

of a Trial Judge in exceptional circumstances. Slr Paul GrahanC.J,

in Sargaentvs Pate169wherethe respondent sought an interim injunction

frcmthe court to restrain the appellant fran alienating the partnership

business. His Lordsh.ipthere expl.ained that wherac all appeal lies to the

the court of Appeal,against an injunction order , the granting of" ~~.

suchan order is a matter within the discretion of a court below and

its only to be interfered with if the discretion is found not to

havebeen exercised judicially.

ADB;2UACYOF DN1AGES

( Although this as~ct is at times treated under the
·\'n-«_\--::u..~·&...-<.l'..•. CI~~ ..; (I . q. . , 1-

rubric of the balance of convenience and other tirnes as a seperate fact.v·~

it is an .irrport.ant;factor which justifies being treated seperatly thus
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its inclusion under aJ1independent heading.

The remedyof damaqesmust be sham to be Lnadequat.eto

carpensatefor the threatend injury as the equitable jurisdiction

to grant ani injunction has always been the inadequacy of the

carrronlawremedies which C<lI1 be showni. e. damagesif it's

showndamagesare irrpossible to quantify or if asessable but there is

little possibility of getting them or if the plaintiffs position

i.e. in the expulsion from club membershipetc would be .irretrie}ably

altered by denial of an injunction or as has been stated in Halsbury's

Laws70"It is the very first principle in injunction law that prima

-~-...•. -

facie the court will riot grant an injunction to restrain an actionable

wrongfor whf.ch darnagesare the proper remedy". It has been applied in
71East African Industries Ltd vs TrufO<X1s per Spry V' P>holding.

"I cannot see +hat; the appel Lant;companywould suffer any loss that could

not sufficiently be corrpensated by an award of damages" it was held further

that an interlocutory injunction will not nOrITallybe granted if the

injury wouldbe adequatly canpensable by an award of damages. Another

case73 has also held that unless its such substantial Injury which

cannotbe adequatly decided or atoned for by damagesan interlucutory

Injunct.ionwill not be granted.

In Ibrahim vs Sheikh bros74L~ where +he respondent

a limited liability companysought and obtained an interlocutory

injlli~ctionto prevent the ap:p:;llants frow.collecting rents on
L-

appeal,it was held by :tawJ .A. that the respondent was not in danger

of being deprived of its rights as a rronctary award could be

sufficient canpensation for any }.0SS or injury if proved c.t the
( 7~

subsequent;trial. In Tulk vs Moxhay~ whenthe first' principle'
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of injunction law as cited was applied it was held that the appellants
could be adequately compensated by da~ages so no injunction ~Duld be
issued. While Lord Diplock in his notable judgement in American
Cynamid stated

"the governing principle is that the court should first consider
whether if the plaintiff were to succeed at the trial
establishing his right to a permanent injunction if he would
adequately be compensated by an award of damages for the loss he
would have sustained as a result of the defendauts continuing
to do what was sought to be enjoined b7&ween the time of the
application and the time of the trial" .
His lordship went on further to say,
"The extent to which the disadvantages of each party woul.d be
incapable of being compensated in damages in the event of his
suceed.ingat the trial is always a significant f19tor in
assessing where the balance of conven ience lies" .

78While in another English case its been said that "the damage
must be substantial and one which could not be adequately remedied by
pecuniary payment". 79The cases illustrating this irreparable injury that
is not adequately compensable by damages shows how fo~idable the

~nterlocutory injwlction is as an equitable remedy in the protection
equitable rights where the common law has gaps in its inherent nature.

There is anoth2r limb to this rubric of the adequancy of damages,
it has been observed that80 the price that the plaintiff bas been asked
to pay, for the grant of the injunction has been Invar-i.abl.yan entry into
what is called "the usual undertakings" as to damages. By this the
plaintiff undertakes that he will abide by any order the court may make

(



if it should ultimately turnout tha-t he was not entitled to the

injunction and the defendant has suffered damaqesthereby as has

beenstated in Ushers BreweryLtd vs P.S. King & Co.81. Though

the undertaking is for the defendarrt.sbenefit i ts given to the

court and its non-performancewill therefore constitute a contempt

of court. Theplaintiff mayalso be required to pay rroneyinto the

court. Conversely if undertakings are offered by the defendant on

similar principles giving sui table undertakings thereof the court

maybe inclined to withhold the injunction as in the case of

Cromf~dand HighPeak vs Stockport Disley.83 In such a situation a

cross-undertaking will automatically be inserted in the order unless

the contrary is expressly agreed at the tirne84.

Th urt· Nwb H . 85 . t d .t l' 1e co lil e y vs arrlson reJec e qul e conC_USlvey

the argumentthat after the introduction of this undertaking if the

action was dismissed the court no longer had any jurisdiction over

the parties and the undertaking could not be enforced. Wherean

injunction is granted in the usual undertakings the court rray if it

doubts the plaintiffs ability to pay any damagesthat rraybe ordered

makethe injunction conditional on the plaintiffs depositing a sum

of specified rroneywhich the court or parties la~V}'erst.o Ehe

satisfaction of the court as 'tlas the position in the Despina Pontikos86

arrongother cases. 87 It maybe added that the court mayrequire the

defendant to enter into an undertaking as a condition of refusing an

injunction thus the defendant in appropriate circumstances maybe

required to undertake to keep an account to assist the court, should

the plaintiff succeed at the trial .1...1'l ascertaining what damagehe has

(



suffered in the nean-time88.

If a p~~y breaks his undertaking or condition lJPOnwhich the

injunction was granted the court will normaLlydissolve the injunction

unless the breach is minor or technical. 'JThe onss being on the

party whoobtained the injunction to shewthat the breach is

excusable89. It has been noted in Kenyathat the practise of

courts has been to makean extremely liberal use of undertakings

and to grant injunctions where issues have been regarded as

sOIT\E.Whatless than an arguable case and short of anyth.inqwhich can

be called a prima facie case with a probability of success. In

Shahand another vs Devji ,91 RuddJ, clearly brought this fact out

whenhe stated judges granted injunctions in scrre quite shadowy

cases but gave additional terms to give security to the defendant.
,; g2

In Pike vs CaJ(e- it was decided that a persona.l undertaking was

sufficient terms to impose as a condition for the interlocutory

L~junction where there was a real issue illldnot a shadowyone in

93that case ,Kekewich J stated that the position would be different

if the issue was a shadowyone and suggested in that case it should

be refused. Sone obserw~rs94of the practice in the High Court of

Kenyahave noted that there have been occassions wnere this safe~

guard of undertakings of dama.geshas been so disregarded that

~flvocateswalk into Judges chambers and emergewith temporary

injunctions without any undertakings as to damagesbefore issuing

the injunctions.

(
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CHAPTER III

COt.1PARATlVEANALYSIS OF PAST AND PRESENT

CONDITIONS (VIZ THE PRIMA FACIE TEST)

1. A OSE STUDY OF ENGLl\ND

A. THE PAST CONDITIONS PRIOR 'ID THE AMERICAN CYNA.l'vIIDCASE IN 1973.

Before the American Cynamid case courts decided to grant or
refuse interlocutory injunctions according to their view of the

substantive law involved, where the plaintiff asserted a right or

applied to restrain L~e exercise of an alleged right he had to show

a prima facie case that the right claimed or denied did or did not

exist. Ilowever the strength of the case required was not discussed

in illly detail ty the courts.l Decisions as to whether the evidence

disclosed a prima facie case were made without any comment as to what

was meant by this term. Very often no rrention was made even of the

requi.rerrent;of a prima facie case. The court, SLl11?~y cons.idered the

argmnents before it on the subs+ant ive law and allowed or refused an

interlocutory injunction with no ~xplanation of the D1eoretical basis

fth d " 2a e eca.s ion ,

DCM1n to the mid 1960' s the principles enunc.i.at.edin the 19th

C81tury did not alter although greater refinement a~d articulation

took pl&ce. ~l 1965 the principal requirerrent could be summarized viz

the necessity to demonstrate a strong prima facie case. This fOrTIalla

envisaged a two-fo ld test, the requirerrent was that it had to be

demonstrated to the prima facie standard both that the right existed

and that it had been infringed. \'fuerethe likelihood or probabi.Li.ty
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of success was problermtic for exampleor if the facts were

in serious dispute an interlocutory Lnjunct.i.onwas of+en refused or

alternatively an early trial ordered.3

In 1884, Cotton L.J. treated it as a nBtter "of course" that

the court should be satisfied that "there is a probability that the

plaintiffs are entitled to relief4" while in 1924, Atkin L.J. regarded it

as axiomat.Lcthat a plaintiff "mustestablish to the satisfaction of

the court a strong prirra facie case"S. It has also been accepted by

the court as plain and beyondquestion that the plaintiff must show

that, "he has a prima facie case or if you will, a strong prirra facie

case,,6in the words of LordUpJohn and Lord Evershed, rv'Bsterof the

Rolls,7

Theclearest and fullest statement of prD1ciple was madein

1965in the Houseof Lords itself in Stratford & Sons vs Lindley,8

In whichcase the Houseafter considering manyconflicting affidavits

anda hearing that took 5 days of argu:rrentreversed the court of

Appealon the point, that a prima facie case had be~n established to

justify the grant of the injunction which the Houserestored. Lord

UpJohnstated there...... II The principles which ought to guide

your Lordships seemto rre clear. Anappellant seeking an interlocutory

injunction must establish a prirra facie case of somebreach of duty

by the respondent to him. Hemayobtain a quia tLrr-etinjunction,

in case of a threa-tened injury but I need not consider that further

because a prima facie case of an actual breach has been established"9.

Their other Lordships agreed with principles stated by Lord Up-Johnand

applied the sane test that. is "Thequestion nowto be decided is



51

whetherthe plain::iffs have madeout a prima facie case"lO.

The real debate al::xJutthe conditions for the grant of

interlocutory injunctions besan in 1967 in HarmanPictures vs Osbornell
-------

wherewithout any reference by counselor the court to Str~tford vs

LindleylZwhichas a decision of the Houseof Lords was bjnding on all

courts, Goff J. suggested that no rrore was required than a

derronstration of a case reasonably capable of succeeding. Apparently

somecounsel gratefully accepted the formula and on the strength of

it began treating this case ' as deciding that if the plaintiff has

an arguable case an injunction should be granted and the status ~

maintained. But this apparent break with the traditional criteria

did not last long as Goff J' s statement was expressly disapproved by
13

the English Court of Appeal in Hubbar:3.vs Vosper; Lord Denningin

this case again wi.thout, any reference to Stratford vs Lindley14

(whichwas also b.i.ndi.nq on his court) put up a newformula altogether

viz .... "The risht course for a Judge is to look at the whole case.

Hemust have regard not only to the strength of the claj~ but also

to the strength of the defence and then decide what is to be done....

the remedyby ~lterJocutory injunctions is so useful that it should

be kept flexible and discretionary. It must noi; be madethe subject

of strict rules II • MegawL-J' s opinion in the somecase ran even

wider "Eachcase must be decided on a basis of fairness, justice

and cammonsense in relation to the whole of the issues of fact anu

Lawwhich are relevant to the particular case"l5

That very broad approach was followed shortly by the samecourt

in EvansMarshall & CoLtd vs Bertola.l6 The court; then ·,v2nteven
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that he had a reasonable prospect of obtaining a permanent;

injunction at the trial was a factor whichwould in the normal case

weighheavily against the grant of an interlocutory injunctions it

wasnot a factor which as .~roatter of law precluded its grant.

It has been argued17that this shift in judicial stance is

altributable to the English Chancerybar whichwas reacting to the

problemit was faced with in respect of an overloaded civil

litigation system. Wherecounsel began to use the interlocutory

injunction as a meansof providing a rapid and relatively cheap

rrethodof arbitration of disputes. A rrotion was filed oft.en by

arrangementwith +he other party whena dispute arose affidavits

in support and opposition wouldbe filed and since the court had

to decide whether a prlllB facie case had been madeout - in effect a

preliminary trial was gained. ~ore often than not the defendent

havinggot an indication of the Judges views simply abided by the

result. The English Court of Appeal in particular appears to have

beentrying to achieve a fonnula whichwould.acccnrrodat.eroomin

this developnent in the law yet leave enoughroomto refuse an

injunction where the Justice of the case so recquired that the

parties be left to the ultimate result at the full trial. Thus

while in form the proceedings were concernedwith the desirability

of preserving the status quo until the true legal position could be

ascertained at trial, in reality the threshhold test was used to

justify answering the lnerits at least in a preliminary way.
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This device workedextraordinarily well. The quality of the

chancerybar being such that in very few cases was the result at

trial (wherea trial ultimately resulted) different from the result

on lTDtionl8. It has been st.at.ed that in the decade before

Am2ricanCynamid of the thousand or 30 passing off cases (heard)

all or virtually all of themwere decided on motionl9. But if

English Courts were er:deavouringto acbieve flexibility in the face

of a litigation explosion and morediverse kinds of claims. It

should nevertheless have been predictable that sooner or later

questions wouldbe raised as to the desirability of preliminary

'mini-trials' - it was against this backgroundthat A~rican eynamid

wasdecided by the Houseof Lords of England in 1975.20

B. THEAMERICk"'JCYNAMIDCASE

The facts of AmericanCynamidCovs Ethicon Ltd Case21 were

that the plaintiZfs we're ownersof a patent. Theyclaimed that the

defendants were infringing it and sought an interlocutory injunction.

Thedefendants challenged the validity of the patent. In the hearing

GrahamJ followed the usual practice and held that the plaintiffs had

madeout a prima facie case and then, on the balance of convenience

granted an interlocutory injunction. The defendants appealed to the

Court of Appeal. 'Theytoo followed the usual practice but found that

the plaintiffs h3d not madeout a prima facie case and so refused an

injunction. The ~laintiffs th~ appealed to the Houseof Lords who

held ti1at there were serious questions to be tried and that on the

balance of convenience, the right course was to grant an interlocutory

Injunct.Ion, Accordingly they reversed the Court of Appeal and
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In Arr.ericanCynarnid case the Ieadinq judgementwas by the

Eminentand'noble Lord Diplock with whomall their Lordships

rcncurred. He stated, inter alia ....

"..•. There was no rule ofl law that the court was
precluded fran considering '..vi,etheron a balance

of convenience, an interlocutory injunction should

be granted unless the plaintiff succeeded in

establishing a prima facie case or a probability

that he wouldbe successful at the trial of the action.

All that was necessary was that the ccurt whouldbe....--------,

satisfied that.the c.Lairnwas not frivolous or vexaticus
.~ -~ - - - L2

i.e. that tiere was a seriouE-qu@s-1::ionto be tried "

and he went further to state

"Theuse of .ssuch expressims as "probability"

"a prima facie case" or "a strong pr irna facie case" in

the context of the exercise of a discretimary power

to grant an interlocutory injunction leads to confusion-as t.o the object sought to be ach.i.evedby this form of

temporary relief. The court must no doubt be

sat.i.sfi.ed that the claim is not frivolous or ~xatiQUS

in other words that there is a serous questim to betried,,23.

Lord Diplock then v.ent on to list factors to be taken into

consideration in deciding the balance of convenience includLlg the

adequacyof damagesbut went;on to s53.y

" in addition to +hosewhich I have referrred

there TIBybe manyother special factors to be taken

into consideration in tile particular circumstances of

individual cases. The instant appeal affords one example
of this .. ,,24 He also stated

\
"It is no part of the courts function at this stage

of 12tigation to try to resolve conflicts c,r evidence on

affidavits
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as to facts on which the claims of either party way ultimately

depend nor to decide difficult questions of law which call for

detailed argurrents and mature considerations. These are matters

to be dealt with at the tria1"25

In stating the foregoing l-nter__alia he made no reference to

the earlier decision of the House of Lords in Stratford vs

Lindley26 but he was concerned that the court should abstrain frow.

expressing any opinion upon the merits of the case until the

hearing. His Lordship then went on to establish a detailed

frarrework of principles designed to regulate the discretion of

Judges. He said that once the court is satisfied that there is a

serious question to be tried it should go on to consider the

balance of convenience • Only af+er it has taken into account the

compensability by damages of either party and the preservation

of the status quo, and only where the balance of convenience is even

should the court go on to consider as a last resort the relative

strength of each party's case.

No cases from other Corrmonwealth jurisdictions were cited

and the House did not refer at all (neither apparently did Counsel)

to its own prior decision in Stratford. Although Lord Diplock felt

that; in effect what the Court of Appeal was doing was trying the

issue of infringement upon the conflicting affidavit evidence as it

stood without the benefit or oral testimony or cross-€xarnination.

He also noted that the court of Appeal considered that there was

a rule of practice so well established as to constitute a rille of

1<3.\'0' that precluded them from granting any interim injunction unless
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uponthe evidence adducedby both parties on the hearing of the

application the applicant had satisfied the court that on the

balance of probabilities the acts of the other party sought to be

enjoined would if ca.lTIlittedviolate the appli.cant.s legal rights .

'LordDiplock contended that the tenn' prima facie' was an elusive

concept, and it lead ~usion. The main propositions of the

judgementinter alia that are pertinent are That one set of

standards should be adopted for all classes of cases. Secondly, as

a preliminary matter an interlocuto:ry injunction should not issue

unless the court is satisfied that the claL~ is not frivolous or.
vexatious in other words that there is a serious question to be
,~-

tried. An thirdly that once a serious quest.i.onto be tried has
~ J

been established the court shoul.d nove to the ~ nce of convenience.

c. THEPOST.~1ERICANCYNAMIDCASEERA.

An examination of the influence of the ~erican Cynamid

principles on later cases is an interesting illustration of the.,
operation of the doctrine' of precedent.. A, diversity of approaches

subsequent to AmericanCynamidis apparent. In the largest

proportion of reported cases express reference is madeto

AmericanCynamidcase. SometimesLord Diplock' s principles are

fo.l Iceed rigidl y27.' At other times the general approach of

AmericanCynamidCase is accepted but a less literal adher~~ce to

th . . 1 . . 28 If' d h 1e prlnClp es lS glven n a ewcases JU ges ave express y

stated that they did not believe Diplock's principles to have been

intended as rules to be followed rigidly. For, the vf.ce-Chancel.Lor

of the High Court MotherCare Ltd vs BobsonBooksLtd. "Li.tera.Inessmay

'I . '
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strangle reason; &ld ti1ere is high authority for saying that

hcwever eminent the judge, the words of the judge.rrP...Iltought not to

be constituted as if they were an Act of parliament"~9 Other

novel ways have been created to deviate from the l~tter if not

spirit of Lord Diplock's Judgerrent as will be seen later.

In the Fellowes & Son vs Fischer30 case that concerned a

dispute between a firm of solicitors and one of their former legal

executives who had left the firnl and who allegedly in defiance of a

restraint of trade covenant was endeavouring to join the employ of a

rival firm. There was serious questions as to the validity of the

clause. The appellants counsel put it specifically to the court

of Appeal the trial judge having refused an .injunct.i.on that

American Cynamid meant fhz.t; his c.l.ient, need not at that stage

establish a pr ima facie case. Lord Denning fie'llto the attack

criticizing the decision in Anlerican Cynamid and claiming it had

perplexed the profession and that it was impossible to reconcile

with the earlier decision of the House in Stratford vs Li.ndley and

that the COUl-t was faced with two conflicting decisions. He stated

the main difficulty facing the court of Appeal was that following

American Cynamid, the relative strength of each party's case could be

looked at as a Last; resort. The majority of the court took the vif3tl

that since there was no evidence as to the adequancy of damages as

a remedy to either party the decisive factor mlst be the balance of

convenience whi.ch favoured refusal of an injunction. ~loreover the

majority felt that the relative s~rength of the parties case must be

a factor and that sometimes the court could not do justice witi10ut

assessing the merits at Least: in a preliminary way. In effect already
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the back doer was being tested after the front door was s.Lamrred,

LordDenningrelied on this factor in refusing an injunction but

seized on language used by Lord Diplock in suggesting ti1at there

my be "manyother special factors to be taken into consideration,"

in the particular c.i.rcumst.ancesof individual cases. DenningMR

said:

"These individual cases are numerousand .import.ant.. They
are all cases where it is urgent and imperative to cane
to a decision. The affidavits maybe conflicting. The
questions of law maybe difficult and call for detailed
consideration. Never.theless the need for immediate
decision is such tl1at the court has to makean estimate of
the relative strength of each party's case".

TheCourt of Appeal had thus deviated from AmericanCYnamidand other

judges also found it possible to relate substantive weaknesses in a

plaintiffs case to a likelihood that no great harmwould be suffered

if an injunction were not granted.

The protest evidence in Fellaves & Son vs Fischcr31

stemmedin reality from the difference in conceptual thinking

betweenthe two courts. ~ri2an CYnamidCase had expressed a

direction to prevent unnecessary harm until a matter could be tried

r-ather than to form a preliminary view of whether the plaintiff

was suffe"-ing any legally wrongful harm at the defendants hands.

Lord DenningtIT' R as head of the division of the High Cou-r-twas
I

mindful of the pr2ctical success of the process in Chancerywhere

he had reckoned 99 out of 100 cases had not gone t~yond the

inter locutory stage. 32 Alt.houqhLore.Denn.inqsuse of Lord Diplock ,s

special factors t.O avoid rules in AmericanCynarrridcan be criticized

as creating a very general exception to Americ~~CJ~amidrules
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themselves for instance in such cases as industrial disputes,

breaches of confidence, restraints of trade, and passing off cases.

These special factors' requiring +he court to apply the old

principles in Stratford vs Lindley where Lord UpJohn setting out the

agreed view of the house st...ttedthe plaintiff had to show a prima

facie case both of right and breach. Its su1::mittedthat these

special factors' clearly refer to the balance of convenience not

to situations where Cynamid can be ignored and the old prima facie

test applied.

In Hubbarj vs Pitt33 the whole question was reargued again.

'Ihi.scase involved property developers who were seeking to prevent

the Islington Tenants campaign from picketing their prerrises. Foi.bes

J. had granted an injunction on the old law (he had heard the case

prior to American Cyna~d decision). On appeal the majority follo~Bd

Ame~ican Cynamid without question or hesitation but Lord Denning was

still unrepentant and strongly protested against limitations on

freedom of speech and demonstration he further suggested the case

illustrated the difficulty of the A~erican Cynamid decision posed i.e.

that it meant in this case and most cases granting an injllIlction34•

While the case of Bryanston Finance Ltd vs de Vries No.2 35 added a

fur+Jher dimension to the routes around American Cynarnid by holding

that principles in tr0t case were only intended to apply where the

relief souqht, was interim. But in the type of case where the

interlocutory hearing is in effect the final trial of the action,

the court must resort to the old prima facie case and in so doing

cons ider the relative strength of each party's case. The court V·.'::lS
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able to justify this position by noting that Lord DiplockI s concern

andindeed the whole t.hrust of his argurnenthad been to avoid

prejudgingmatters at an interim stage.

The scope of .'illlericanCynamidrules has been delimited

further by wilis vs Heffer36 a case involving internecine warfare

andpcwerstruggles between rrernbers of a local branch of a political

party. The court of Appeal upheld a trial court judges refusal of

an injunction with the judgements (of Lord Denning, Cmrcdand Lane

LJJ) all turning on the balance of convenience with Lane IJ going

further and claiming that rules in American~q were designed

to cover a commercial situation where loss, hardship or ~isfortune

can be compensatedby paymentof money. He felt I these rules could

not apply to a political situation in the constituency il: whl.ch

everything was in a state of flux...... of a kind that would havede-

Lighted Heriaclitus himself I 37. The effect of which is that where
(

the facts are confusing and in dispute America~Cynamiddoes not

apply and/or that it only applies in commercialsituations .. F.l.ther

of which approach wouldmark a considerable in road into the

principles stated in AmericanCynamid.

The scope of the rules in American0jIlruT~<:!were given effect

and appreciated in the case of Smith vs Inner LnndonEducation

Authority38in which an atterrpt was madeby one party in a sui.t,

betweena students parents' and a local authority over provision cf

sufficient schools to suggest that ~n2rican Cynamidshould not be

extended to cases against local aut.hor.Lties in public law. The

argumentwas rejected conclusively although the court agreci that
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the bal.anceof conveniencemust be taken into account rrore widely

wherethe interests of the public in general to whomthese duties

are owned. Moreoeverthe court thought this mi.qht, be one of the

special factors' adverted to by Lord Diplock in Cynamiditself.

The only stated exception to ti1e AmericancynamidCase that

has not been challenged yet appears to be Bestobel Paints Ltd vs Biggs39

wherethe plaintiffs were seeking an interlocutor1 injunction to

restrain the def's fran displaying a sign representing that their paint

wasof poor quality. Oliver J. there held that "There is an old and

in which is in no wayaffected by the recent decision of the Houseof

well established principle which is still applied in moderntimes and

LordsIn AmericanCynamidthat no Irrter'Iocutory injunction wlll be

granted in defamation proceedings where the defendant announceshis

intention of justifying to restrain him frompublishing an alleged

defamatorystatement until its truth or untruth has been determined

at the trial except in cases where the statement is obviously untruthful

and libellous".

Lord Diplock has been afforded the opportunity to clarify

the viewshe. stated in AmericanCynamidin the case of ~.W.I.. vs Wcx:x:1s40~

whichhe has thus re-stated "whenproperly understood there is in my

vie« nothing in the d=ci.si.onof the Housein ATericanCynamidto

suggest c.hat in considering whether or not to grant em interlocutory

injunction the judge ought not to give full weight to all the

practical realities of the situation to which the Lnjunctio., wi.LLapply,,~l

Se stresses that in Cynamidthe interlocutory stage wouldnot fin~lly

dispose of the ac+Lcnhe continues by outlining the 'T.-To.cticalities"

viz industrial disf-ute cases and he considers whyit wouldbe neither'-../

p/udent nor profitable for the losing party to :!:'eopenthe case for a
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\full trial and states "cases of this kind are exceptional, but when

theydo occur they bring into the balance of convenience an

importantadditional element..... "mere the grant or refusal of an

interlocutory injunction will have the practical effect of putting

anend to the action because the harmthat will have been already

causedto the losing party by its grant or refusal is corrplete and

of a kind for which moneyCallilotconstitute any worthwhile

reccmpense,the degree of likelihcx:xlthat the plaintiff wouldhave

succeededin establishing his right to an injunction of the action

hadgone to trial is a factor to be brought into the balance.... "42

'fuusLor~Diplocks restatement in the above case, that attention

maybe paid to the merits of the case where the decision on the

interlocutory injunction disposes of, the case rraybe capable of

extensive interpretation-to vary Hith the circumstances of each case.

In Caynevs Global Natural ResourcesPLC43that was decided last year

KerrL.J. stated" The test for the application of Cynamidis

therefore whether the case is one where the court can see that it

is likely to go trial at the instance of the plaintiffs and whether

the grant of an injunction is therefore appropriate or not as a way
il

of holding the situation in interim 44

In surrmaryof AmericanC)mamidCase, in EnqLand , it is

noted that its nowestablished a~ accepted that a prima facie case

neednot be shown. 1<»enDenrrincMaster of the Rolls has given up

his frontal attacks on the principles thereto. But a question worth-- -

pondcrinq over is whether as it seemsthe court has simply shifted the

strength of the parties case to another rubric i. e. of the balance of

convenie:!1ce? There is still little (if any) uniformity of approach
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betweenthe decLsions even after Lord Diplock's at.t.errpt;to legislate

for the exercise of discretion by Judges in appl.i.cat.i.onsfor

interlocutory injunctions. It maytherefore be questioned whether

this attempt should be welcarredas a laudable effort to bring sorre

consistencyof approach to an area where this was fonnerly lacking

or whetherhis elal::orate frameworkfor decisions.; Should be

regreted as unnecessary restriction on the freedan of Judges. To

whichquestion the authorwould categorically adopt the forrrer view

appreciating Lord Diplocks bold efforts to provide a light at the

endof the tunnel. The content of the principles is not so much

innovatorybecause apart froIn the first test of a serious question to

be tried there are no other real changes in adequacyof damages; the

status quo and general balance of conveniencewhich all continue to .

be relevant factors in the Pnerican CynamidCase.

The courts in Englar.din general although initially unwilling,

havenowgone along with the change of approach mandatedby American

Cynamid.4SAndfears by somethat possible effects of Hubbardvs Pitt46

wouldbe a greater use of injunctions in +he civil liberties area

haven't been realised. The factual basis for criticizing Lord

Diplock's presumption is going. The classic modelhas been replaced

by a balancing model.
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2. THEKENYAN SITUA'1'IO~

A. BEFDRE THEAMERICAN C%1AMID CASE

Prior to the English decision in AmericanCynamid, the

position previaling had been somewhatunclear but evidently

inclined positively to the dPproachbased on the test of a prima

facie case. Although a few cases had been decided which had

demandeda less onerous test that had been put in different way ie.

an 'arguable case'. But the dominant and author.i.tati ve approach
~

wouldappear to be that as exempified in East African Industries

Ltd -;s Trufoods.47 This was a case where the appellant applied

in the HighCourt for an interlocutory injunction to restrain the

passing off of the respondents product as the appellants. The trial

court had dismissed the application on appeal, Spry, V.P. stated, in

his case

(
"There is I think no real difference of op.iru.on as to the law
regarding interlucutory injunctions although ~t I1E.y be
expressed in different ways. ?>- plaintiff has to showa prima
facie case with a probability of success (emphasis~ine) and
if the court is in doub-t, it will decide the applications on
the balance of convinience "48

Spryre-ernphasized+hese conditions for such grant again in the
/'

case of Giella vs CassrnanBrownin a case where an interim injunction

had been granted in the High Court to stop the appellant from

conpet.inqwith the respondent his forrre'r errployer on the basis of

a covenant;by him not to engage in a similar undertaking in any of

the six major towns of East Africa. Spry V.P. on appeal held49 that the

condi.t.icns for such grant are inter alia, "first an applicant must showa prima
r

ACi <:'1 Q
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}~~casewith a probability of success50.

In someother CCiS2S the courts appear to have utilized a

less onerous approach than that dewandedby the pr~ facie test

with a probability of success concepti Such case is Devanivs

Bhadresaand another~l The appellant, a dentist filed action

against the respondents his landlords alleging an oral covenant

by themnot to perrni,t a competitor in the samebuilding. Heclaimed

an injunction and applied ex parte for an interim injunction to

restrain the respondents thereto. This was granted. The Trial
cko

judgeheld, inter alia, that there had been non-disclosure and finally

that "there was a substantial question to be tried" 52 and that

therefore, the balance of convenience had to be considered and that

this was against the appellant. Onappeal the court, of appeal echoed

the Trial Judges view and stated, inter alia, that 'where there is

a substantial ~estion to te investigated the Judge has a discretion

ahdmust consider tile balance of convenience and the ~xtent of
J

compensability of damages53. This approach is significant in that

it appreciated the need for flexibility admittelYit did not mention

the prima facie test as the preva.i.Li.nqapproach. The approacheses-

pousedby this CC1sewould give credence to the view that the prima

facie approach st.renqthened JJ1dbecamestigmatized thereafter by the

twocited decisions of Giella vs CassmanBrown54and East African

Industries Ltd vs Trufoods.5S Whencea dogmatic approachwas pursued

centred on the two decisions. In also yet., anct.har case illustrating

that tl~e prima facie test even though it existed was not the subject

of such strict adherence as fol Lowedsubsequent to the above two

decisions is the case of Dewani& Others vs Datoo & Cthers:',Ej
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In which case Connel J put the matter beyond doubt that in Kenya

whatwas required in order to obtain an interlocutory Dljw1ction is

an "arguable case" and not a "likelihcx:x:1of success".

It is evident that the East African Court of Appeal did not take

cognisance of these cases where a prima fdcie test was net advocated.

Ir:Giella' s r case a close examination of the j ucl.gementof Spry V.p .

reveals that the case was infact decided on adequacy of damagesand not

.on the probability of success which his lordship had ther~in stated.

IndeedSpry V.P., merely repeated the conditions he had set downin

the earlier East African Industries Case viz inter alia that an

applicant must ShOVla prima facie case with a probability of

success. In his judgement in t.he Giella case the crux of the whole matter

appeared to have hinged on the question of damageshis Lordship

stated "The respondent had cornpletely failed to ShCNl+hat; it could

not be canpensated in damages,,57.

The three basic formulations for the grant of interlocutory

injunctions uS set out in the decisions in East Africa Industries

Case 3I1c:'Giella' s case v.i.zthe probability of success i irreperable

harmwhich would not be adequately compensatedby damagesand if in

doubt on the baIance of convenience these appear to have teen followed

subsequently in latter decisions without any questions. 58 'These

basic formulations leave rrore unansweredquestions t.han they purport

to answer. For exampl.ethe question of .irrmi.nencserious

consequences and also what is meill1tby 'balance of convenience'

which can only be verified by reference to the body of case - lay! and

the rules therein and even +: '.<2nthese are still cpambiguous. There
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condition appears to state categorically that a court must be

satisfied to L~e existence of a pr~3 facie case while the

statement of the third condition indicates a court need not be

satisfied in the same regard i. e. if a prima facie case has not

beenproved the court TIBygrant an Irijunct ion where the balance
~

of convenience favours the plaintiff.

As I shall argue these two court of Appeal decisions while

purporting to clarify the conditions for such grant in Kenyahave

only 'thrownmore confusion on the issue and being decisions oft the

highest judicial institution have bound the piesent; court of Appeal

and subordinate courts hand and JC>OL in trying to follow +hem,

B. SUBSEQUENT'ill THEAMERICANCYNNJI.ID CASE.

At the very outset the position for the guiding principles

~ired for the grant of the remedystill remain controversial

even after the two court of Appeal deci.sions discussed earlier viz

Giella IS case and the East African Industrles case. Although there

had been an initial attempt to restate them as propoW1dedin the
/ ~

two above decisions it has still not diminished the ambiguity--
surroundi.nqthat issue. As will be shownlater. These decisions

have not stcxxl the test of time and considerable in roads have been

madeinto them.

Four years after the AmericanCynamiddecision in England the
_../ .

former East African Court or Appeal took the oppcr+uni.tv to restate

the conditior.s for the grant of interlocutory Lnjunct.Lcns, 'the

l



casewas Salim and others vs Okongoand others59 Here the

appellants claimed that the first and second respondents leased the

subject premises to thE: t.hi.rd respondents. 'lhe appellants thus

filed a suit for specific perEormanceand applied for an

injunction restraining the first and second respondents fran giving

possession to the third respondent. 'Ihe High Court dismissed the

application holding that an agree..:rentfor a Lenancyhad to be in

writing and also that the appellants had not been in possession.

Thecourt of AppeaI in dismissing the appeal Held inter alia and in
)

the judgerrent of Mustafa J .A. with whanWambuzi,P. and law V.P.,

concurred,"

"I amof the view +hat; the conditions for the grant

of an interlocutory injunction are nowweLl, settled in

East Africa, and I can see no reason to depart fran
them. These are stated in Giella vs CaSS!Tk1l1J3roVJD..

The 8ecision of the English Houseof Lords to ti1e

contrary in AmericanCJl!lamidvsEthiconi does not alter

the situation here. The conditions are firstly the
probability of success secondly t.'Je irreperable harm

which would not be adequately ccrrpensat.edfor by damages
~o

and lastly, if in doubt, then on a balanoe of convenienoe."

ft. MustafaJ.A. thus unsuspectingly fell into Spry V.P. 's vague

fonnulations of the ccnd.i.t.i.cnsas sunmedup in the East ,"l.frica

Industz tes Cases and echoed in Giella' s case X7L~. that I a plaintiff

has to shewa prima facie case with a prcoabi.Li.tyof success. It is

mostregrettable that Mustafa J.A. chose not to elu~idate whythe

conditions should not be applied as guidance as to the conditions

thereto instead he chose -to roundly condemnGY-namidwithout qualification

or justification. In fact Mustafa J .A. 's" ju.dgementis so full

of shortcanings that it {»

(
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of the position in Kenya. This is oorneout; by his failure t.o

recognise that the plaintiffs were not suing for breach of contract

andonly required an ant.er.locutory injunction to prevent their

contractual rights being .interfered wiG~. His second err0r is to

understandthe rule established in Jiwa Heshamvs Zenab61that damages

are not an adequate recompensefor breach of contract for sale of

land for which breach specific performance is grantable and is

granted. \

The latter part of Mustafa J .A. 's statement logically and

quite correctly in principle and practice states that at the hearing

of the application a court can't decide on probability of success

or as to whether there was part performance. Yet AmericanCynal1ud

case whichMustafa J .A. rejects without Lndi.cat.ir.qits de-mertis

(if any) says exactly what Lord Diplock stated in the latter part of

h~ judgement. So that his denial of Ai1'lericanCynamidis legally

untenable and unconvincing. Mustafa J .A. while castigating the

trial judge for having decided that there was no prima facie case and

stressing that his decision was premature yet in the samebreath he

stated that the probability of success as a condition and then

purported to deny the validity of AmericanCynamid. Evidently Spvy

V.P. 's exposition in the East African Indutries case is IIDrelucid

In Jethabai vs Fischer62, Vt'iCldanJ .A.

andcogent than Mustafa J .A.s:

to the prima facie case rJle by insisting that the court was wrong

to attempt to find a probabi.Lacyof success as a wrongapproach. Madan
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J .A. felt the requir2ITl2ntthat the applicant must ShCNla prima
) -

facie case could not t€ said to be a necessary condition for the

granting of temporary injunction. This is the equivalent at least

conceptuallyof the approach of AmericanCynamidcase viz that the

court should be satisfied that there is a serious question to the

tried as laid dO\\1Dby Lord Diplock.

In TawsLtd vs Akbar Khan63case vlhich Lnvo.lvedthe respondent

whohad been employedas a sales representative with an agreement
I

inter alia, in which undertaking the defendant was bound that he

wouldnot engage'in a sinular business in the whole of Kenyafor a

period of two years after the termination of his services with the

plairit.tffs , Pursuant to this agreerrent he would not directly or

indirectly solicit orders of the goods the plaintiff dealt with.

After the agreerrent expired and the defendant, left the employof the

p~intiffS the

undertakings.

latter alleged that he was
~_~)i,...\"

Sachdeva J. sort~ ref~'

breach~!g the ~hove

in the decisions of

Ci2l1a's case and the East African Industries case which he

relied on to fortify his decision in not considering u1e conditions

as stated in AmericanCynamid. In rejecting the condi.t.Ions set by
r

the AmericanCynami~case on_the grant of interlocutory injunctions

he justified it on two fronts viz that it was contrary to the court

of Appealdecision Ln (.j.ellas case cf which he was bound and

secondly that it had created problems in England as stated by Lord
~

Danningin a judgement. Hedid not elucidate about the 'problems'

or cases he was referr~!g to neither did he aistinquish it from the

present; case.
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In the case of Lnt.endedexpulsion f'rcma Unionrrembershipin

i'warnba R.F.U. vs KenyaRug1.?Y.1:.ootballUnion64 MasimeJ. granted an

interlocutory injunction after full arguments and holding that the

purportedexpulsion was null and void. Although in so doing he

recited the three basic conditions as set downin the East African

Industries and Giella's cases.

There has been considerable development locally in the

judiciary since Giella was decided and the comingof AmericanCynamid.

Indeedthe pqsition has not remained static since the overt rejection of

ArrericanCynamidin SalirnsEj5 'Theprcgress though covert is quite

significant in the dynamicapproach it has preceeded fran. This

has culminated in the polite rejection of the conditions as stated

by Sp~-j V.P. in ~e.lla' s case and Mustafa J .A. Ln Salims case

respectively and instead the adoption of the Ar.1ericanCynamLd

decision by implication. 'MUstafa J.A.'s judgement that was so full
<,

of cracks has teen torpedoed by MadanJ .A. with whcrnMiller and Potter

JJAagreed. The\court of appeal in Kenyain a precedent;_setting

decision has candidly but finnly reversed the fOsition which had

been referred to as well settled conditions as stated by the

formercourt of Appeal for East Africa. This has been done in

WairimuMtrreithi vs City Council of Nairobi66. T'l-.isVlasan appeal

against an order refusing ili~ interlocutory injunction whoseobject,

wasto restrain the defendants or their servants from demolishing a

Kioskbuilt by the p.La.irrti.ff at Jericho open air market or harassing

the plaintiff, her agents or servants in relation to the kiosk uritil

the determination of the suit or until further order of the court.
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the KenyaCourt of Appeal said that in order

!!to elucidate the positicn furt.ber fran +rei.r view"
they would respectfully barro·""Ue fo l Lowinq words fran
the speech of lord Diplock " iT1the ]'Im~ricanCynamid
case which the court of Appeal "see no cause to differ",

((
.\frleobject of the interlocutory injuncticn is to protect the

laintiff against injury by violaticn of his right for v.hich

he could not be adequately compensated in dWllilgesrecoverably in

the action if the uncertainity was resolved in his favour at tie

trial ... if daw.agesrecoverable at commonlaw would be adequate

remedy and the defendant v.Duldbe in a financial position to pay them

no Lnt.er'Lccut.ory injunction WJuld nonnally be granted, h~~ever
strong tre plaintiffs claim appeared to be at that stage "

This passage was reproduced by Madan J.J.... fran Lord Diplock ,s

speech in Arrericcn cynamid68 as stating the correct principles to be follov.ed

in Kenya. Fo.lLo-rtnq lDrd Diplock's fonnula and applying it to the case

tefore t.he court MadanJ.A. dealt with the application as follows.

I,

" I·wou~ deal with tIle condition converning the question of
irreperable harm if the injunction .i.s not granted. In this

case the space alloted to tre plaintiff ... was in a new temporary

market; and terminable byth2 defendant at any time at... the

plaintiffs occupation +bareof v.Duldalso have been correspondingly

tenninabl? Ly the defendant at any tiITtW-atits discretion.

Unless there was a change in policj as to which no evidenoe

has been referred to by the plaintiff that He plaintiff voul.d

not have got a perrr6l1ent title to the site for the kiosk.

Therefore the plaintiff "WOuldnot suffer an irreperable ilijury,,69

He further werrt;on to hold that the
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defendantswere unquesti.onab.lyin a position to pay any damagesthat

nayhave been awarded to the plaintiff.

This case is significant to note in that inter alia

nowheredoes the court of Appeal examineor expect evidence on which

to assess whether a prima facie case with a probability of success
.\~t.,~\l-V

hadteen madeout. Nor is the balance of convenience Irist.ead upon

as a condition. Thus by proceeding to follow the principles set out

by lord Diplock while so consciously maintaining silence on the
I

three condi-tions set out in his judgementMadanJ .A. in meJTDrable

judicial tact rejected the former assertions that the three conditions

are the pre-requisites for the granting of interlocutory injunctions.

In fine style MadamJ.A. politely says that Mustafa J.A. and Spry V.P.

are wrongas Lord Diplock is right. This case of WairirnuMureithi

marksa comrrendabledeparture from the chains imposedby Spry V.P. and

reirrposedby Mustafa J .A. .i n their respective judqerrent.sin c;iella I s

case and sal~' s ~ase respectively.
/

The High Court in its ownright has joined albeit obliquely

the KenyaCourt of Appeal on holding that it is wrong to say that

the AmericanCX?ancidis wholly Lrre Ievant; in KenyaCotran J. has

held in one case t.hat; there is little difference between "a prima

facie case with a probability of success" and "a serious question to

be tried" 70. The High Court and the Court of Appeal seemto be now

agreed that the minimumcondition is that the question must;not be

frivolous or vexatious i.e. it must be a serious question to be tried.

CotranJ. in the foregoing case state_d..J
"Thequestion as to 'Nhether the defendant's packet is so similar
to that of the plaintiff as is likely to confuse Cl- deceive the
average cus+orrel: in c~ village shop or ina city s:..:.r::e~ket, if
I were to answer-till;:; question now, I will virtually be'

-deciding the case. But suffice it to say at this stage
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of the proceedings and upon the material before me. I amsatisfied

that the applicant in the words of the first condition in Gi.ella I s

case "has showna prima facie case with a probability of success II

andI stress a probability and no rror'e, or in the words of the

AmericanCynamidcase has shownthat there is "a serious question

to be tried"71 (errphasismine). In other words the High court

has explained that aD applicant to get a temporary injunction has

to establish his case to anyone of two standards viz a prima facie

case with a probability of success or secondly if a serious
-----

question to be tried has been shown. 'This is another novel

approachof appar2ntly merging the two tests as suitable to

indi\:idual cases to deviate from the rigous and injustice imposed

on the reliance of a single test of a prima facie case with a

probability of success as espoused by ~pry V.P. and re-emphasized

by MustafaJ.A. respectively in their judgements.
- (

Cotran:. J. whoseemsto be of the sameschool of thought on

this issue as MadanJ .A. has in another case 72 granted an

interlocutory injunction after holding that the appellant had not

showna prirre facie case with probability of success. Even though

it is concededthat in this case. it was granted pending appeal to

the Court of Appeal. 1flhileas stated earlier Masi:rreJ. in MvvarnbaIS73

case has granted an injunction after full arqurent;s and holding that

the purporte~ ?xpul~ion was null an~ void.

Theprobability L_'= success it can be said is not a rule or

minimalcondition ie there is no onus t... +he applicant to establish

a prima facie case with a p'::'t-babi.Li~T of succes-, _ - 'Courts are not

-
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in a position to makeany estim.ate as to the odds and this

discretion would be stultified if clogged by such rules which would

defeat the purpose of temporary relief. As courts often do grant

temporaryrelief without having the rnea~sof forming any opinion

as to the rights thereby to be preserved. Mw<3i-nba's case provides a

reminderthat the plaintiffs chances of success are not reauired

to rreet; any particular standard before an Lnjuncti.on is granted with

MasimeJ. there stating that its clearly a discretionary lnatter and

that East African courts have only provided gtlidelines on the

exercise of that discretion but particular circumstances of each case

mustbe considered.

In a relatively (considering the chaotic situation regarding

file of cases in the High Court registry) recent .Ln High Court case

he.v Construction ~ tleier v's J K Karnereand another. 74 This was '1-

an action claiming a temporary injunction couched in a prohibitory

formin favour of 0e plaintiffs to J;1ter ali.adeliver certain

machineryand BMWcar to the plaintiffs which were being allegedly

held illegally by the defendants. Although the facts as stated by

the affidavits were numerousand unclear the trial Judge HancoxJ.

adoptedthe reasonu1g of Lord Diplock in Americancynarnid

wholly. While quoting extensi vely75 from Lord Diplock' s speech he

goeson to regretfully note that'; .

"

"H()V-.everthis decision bas byen exprcssi,pgly and one might
also ~ Wrm.itted to say increq+!;21y!disq,::proved (emphasis
mine) by He, court of appea.l so far as .Kenyais
concerned, in :;alims case v,here.t-'iustafaJ.A said
earlier case of Giell£.j should 1:£ follCM€d."

~'lk1ilenoting this .

that the.

. ,
. .
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actorit did not restrain his Lordship from makinq his own

dependent;judgEmentand £bllcwing the spirit of Arrerican£0amid

wenten furt.her to state "

"on t.be basis of the AmericanCynamid case;

leaving a side for the marent t.be disapproval thereof

in the East African authorities, counsel for the plaintiffs
has ShOWlthat there is a serious question to be tried,,76

the course of his judgerrent his Lordship went;otl furt.her to rely on

asesin Englandwhich even prior to ArrericanCynamid espoused a less

te t th 'f' t t 77 f h l' d th'erous s an a prJ.ITIa.acre es. L'1 act e re ae on ris

. ses extensively to fortify his ultimate ruling in tte case which

stated thus
((

Being satisfied therefore that there is evidence of

cppr(SSiOnduress and that there is al:. least a

serious questim to l::etried, and it is not a frivolous
.•.
or vexatious st.:ggestion, I proceed to decide the

matter on the basis of the balance of convenience or

more correctly inconvenience"

en this basis inter alia he granted tb2 IrrtezIccutory

injunction as prayed for. It is submitted +hi.s is one of the

fewercases where the decision of Spry V.P. and Mustafa J .A. have

expressly been rejected in clear tenus and +hat,of Lord Diplock in

ArrericanC'ynamidadopted wholly. Despite the form it has

apparently~en of a lO'M3rcourt like the High Court refusing to

followan Appellate court dec.i.sion of which it is supposed to be bound.

Thedenial in ArrericanCynami.dof any supposed rule makingtl:8---~--------
~robability of success a condition is strikLng because it flatly contradicts

statements hitherto t3ken to be authoritative and which ha~

laid downthe necessity of a strong prima facie case. In Salims
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case howeverwhile in one breath the court of AppeaL rejects American

Cynamidin the next breath the court leaves it inescapably clear that

the basic AmericanCynamidrule that probability of success is not a /
condition is in fact the TIlle in Kenya. In fact in Sallins. case

there was no wayof kncw.inqthe facts. The law and the :'::F1.ctswere

both in dispute. So while Mustafa J .A. says that a prima facie case

is the rule (and therefore has no business wit:b-AmericanCynamid)

he says that the judge prejudged the case and that was wrong. He

then totally ignores the probability of success and disposes of the

case on grounds of their being no irreperable injury. So Sallins

case illustrates strikingly the danger of makingthe probctbility

of sucoess a condition. ConnelJ. in Datoos78 case put the rrat+er
------

beyonddoubt that in Kenyawhat is required in order to obtain an

interlocutory injunction is an arguable case and not a "likelihood
. ---------

of success". Andthis arguable case rule" is what the court of

Appealof Kenyahas re-affinned t-o be thE:correct whenin the.--

WairimuMureithi79case.

Lord Diplock makesit clear that the courts estimate of

the probability of success is to be barred only where there are

conflicts of evidence on affidavit as to fact's or where difficult

questions of Lawcal.Linq for detailed argumentare involved or where

the allegation of the violation of the applicants rights are madeon

contested facts or where to express ctD opinion at this stage as to·

the prospec~ success of either party wouldbe embarassing to the

Judgewhowill eventually try the case.
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Althoughthe decision in AmericanCynarniddoes not wholly eradicate

the probability of success as a di scret.ionary factor i'.:..eLimi.natesu.t;

to state that this consideration maybe appealed to in certain cases

such as where the uncompensatabledisadvantages are equally balanced.

In so far as it denies the probability of success as a condition to

be satisfied, AmericanCYnamidis to be greatly applauded although

criticism can be levelled on its insistence that its a factor never

to be considered at all.

Even taking into consideration the fact that in both t.he '!'$JAs80

case and Salims case which both while refusing to follow the Arrerican

Cynamidapproach and stressing .irrport.anceof the East African

Industries case and a passing reference by SachdevaJ. in Tawsabout

the difficulties in the United Kingdomapproach created by Arr.erican

Cynamidthe ITDstglaring inadequacy of the said two local judgerrents

is the fact that neither contained any detailed rea30ns or premises

for their refusal to follow Arrerican Cynami.d, This inadequancy

incriminates those judgements as poorly reasoned and not cogent in

the face of the lucid and probative ,exposition of Lord Diplock on

the subject .

3. THEPREVAILINGPOSITIONIN A FEWOTHERCOUNTRIES

A. AUSTRALIA

In Australia it has been noted8l that by the early twentieth

century the Aust.ra.li.an cases adopted the classical model. But in

1920differing strands began to emerge and as early as 1924 one Judge

1-11 NewSouth Wales, suggested that on an interlocutory injunction in
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sorrecases the rrerest scintilla of evidence is all t.hat;is necessary82

but then went on to say that all the facts proved by the applicant

and all the inferences drawn in his favour do not make out a prima

facie case the application must fai183. Thus a full court of the

SuprerreCourt in New South wal.es in 1952 indicated some rE.:-~tlessness

with the phrase 'prima facie case' and suggested that it not be taken

to rrean (as it had in so many cases that the court must be satisfied

on the evidence before it that the plaintiff would if no other

evidence were tended succeed.84 Although the court appears to have

conceded that a probability of success is a necessary ingredient,

this must depend on a number of factors including the nature of the

right asserted by the plaintiff and its threatened infringement and

the opportunity available to him to secure and present in the early

stages of a suit evidence of such right and infri~gement~5 The court

then reverted to an earlier notion - the question as to whether on

the evidence before it the court is satisfied that there is a serious

auestion to be tried86 (emphasis mine) •

The law in Australia has however been laid down authoritatively

by the High Court there in a patent action decision in Beecham

Group Ltd vs Bristol Laboratories~7 In this case the plaintiffs

clairred its patents rights over a semi-synthetic penicillin

preparation called Arnpcillin were being infringed by the defedants

introducing a preperation called Hetaclllin. EviJence established

that this L~ough composed of a different chemical structure when

utilised apparently broke dam to form Arnpcillin. vJhile the defendants

~~ed that this ipso facto d+d not constitute infringemer..t. In this
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case the court Held that there was two grounds ·to be established before

an injunction could be given. First the plaintiff had to establish

a prima facie case rrean.iriqthat; if evidence remained as it was there

was probability that at the trial the plaintiff wouldbe entitled to

relief. Secondly the court had to look at the estate of balance of

convenience. In the words of Kitte J. "vff1enit is said that the

plaintiff mist; showa probability of success, that does not mean

that he must;showit is more probable than not that he will succeed.

The Beecham decision above is an important appellate

.)..

il
II

It is enoughthat he showa sufficient likelihood of ~v.cess to

justify in the circumstances the preservation of property,,88

judgo~entalthough it does not appear to have received Imlchattention

outside Australia. First ~s on comron ground with AmericanCynarnid.

in recognizing the gross ambiguity lurking in a phrase as-amorphous

as "prima facie". The notion espoused in the Beechamcase is again

a return to an earlier standard viz that the case must be more than

merelyfrivolous, it Imlst be a fit subject for equitable intervention

in the sense that Equity's 'assistance is necessarily required to hold

the right at issue or the fruits of it in existence without enjoining

the court; to necessarily reach anyth.inq approaching a concluded view

of the ultimate rrerits.

B. :MAlAYA

Malayahas kept pace with Englisrl decisions and the

Americancynarniddecision was greatly appreciated ~ MohammedZainuddin

bin Puter vs YapCheeSeng89this was an action tor notice of motion

(for all order that an interlocD.tory injunction already granted be



81

set aside. It would appear from the notice as well as e1e affidavits

that tl1e sole ground of the application tr~t the inju~ction he set

aside was that the plaintiffs had not stated the facts fully and

accurately to the court and that the plaintiff had not disclosed

all material facts. The court Held that applying the principles

in AmericanCynarnidthe motion to dissolve the injunction should

be dismissed as Lhere was a serious question to be tried and therefore

measuresshould be taken to preserve the status quo. An appeal from

this decision was dismissed.

C. ~~A'S POSITION

Prior to AmericanCynarnidthe ~ajority of Canadian cases

expressed a need for a plaih~~f to demonstrate a prima facie cuse.90

A lesser numberof cases suggested a requirement of a 'serious question'

to be tried "sorret.ilrescoupled with words like probability of success) 91

whenAmericanCynarnidwas reported Canadian Judges particularly in
92

Ontario exhibited caution in the first reported case after American

Cynamida High Court judge asserted that 'whatever maybe the law in

England, it certainly appears to me that the test I have outlined
)

(Th 1 . 1 ~-'J 1) . th 1 f Ont . t th t t.i 93 Iie c assa.ca nooe lS e aw0 ar i.o a 8 presen arre , n

another Ontario case in 1975 the first real discussion of principle

appeared; ~leudrenJ. noted someof the academi.ccriticism which had

beenmadeof Arreric2.!lCYnarnidbut was still able to hold that whether

the cl.ass.l.caL modpl or the AmericanCynarnidrrode.Lwas employedthe

, t ld be th . th . t t 94resu.L wou e same ill e ans an case . But caution well

beyondthe conventional bounds of judicial restraint was derronst.rated

~re recently by Gibson J. in the federal trial division on ref~sing



82

in the absence of a decision by the Supreme Court on the Court of

Appeal to depart from the cl~ssic model~5 An Alberta decision seems

to have preceded on the basis that the American Cynamid model and

the classical model are one and the sarre thing96• There is now no

real room for doubt that "Ontario97 judges (after some initial wariness)

and those in British Colambia98 are now firmly in the American Cynamid

camp and there is at least one New Brunswick judgement to that effect.

The most significant contemporary canadian judgement is the

decision of an Ontario divisional court in Yule vs Atlantic Pizza " ..•...

Franchise (1968) LtdlCO• This added yet another model to the
)

'jurisprudence of injunctions. The case concerned an application for

an interlocutory injunctio~ prevent; 'the tennination of a

contractual relationship by one of the parties to a contract.

Apparently oounsel had put it to the court that there were "three
II

tests currently in vogue (for interlocutory injunctions). The first

was said to be a 'multi requisite test' (i.e. the classical model),

the second the mul tifactor rncx1elsuggested by Lerner J., and the third

the American Cynamid approach. Having apparent.Iy accepted the

correctness of that analysis the cOu-rt then preceded on the footing

that it was open to it to select whichever of those rnodels was most

appropriate to the particular case. In the case at hand, the

material before the court was in sharp oonflict and at all the court

could deterIT~ne was that the claim was not frivolous and that there

was a substantial question to be tried. The American Cynamid test was

said to be the oorrect model for this case and should be applicapable
\ 1""in ITDst cases. 10
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In sunmary its Lrrpor+ant;to note that bearing in mind the

haste with which applications may have to be made it would be unjust

to insist on a degree of proof of a legal right and its violation

which in the nature of things can not properly be assess~d by the

oourt as such applications are made purely on affidavits with no oral

evidence; cross examination or assessment of the d~eanour of
\)\l'r(.") .:' r"\

witnesses. This in effect puts a very high buden of proof on the

applicant, so on t~is point American Cynamid's judgement should be

welcomed by Kenyan courts for it represents what is manifestly an

appropriate statement of the principle &ld practice.

Another significant aspect to be observed is that when a

trial judge makes a finding ~at a prima facie case has not been

made and or that it has no probability of success, at this stage

he is not competent to decide on this issue in such a prejudicial

and restrictive manner. Bearing in mind the fact that he is only

dealing with affidavits which in their nature can not be made out to

the prima facie case effectively. This is, too early a stage which

without the requisite ancilliary evidence a Trial Judge would not be

adequately able to decide if case has or does not have a

probability of success. Such a decision would be manifestly

premature considering the trial is at an interlocutory state and

the full hearing is still pending before the courts.

An issue not to be over looked also is t~at when a trial

judge in an interlocutory action holds at that stage that 'an

applicant has not made out a pr~~~ facie case and it has no
(



probability of success. In effect by such ho.ld.i.nq he puts +he

Judge who will eventually hear the main su.it in an embarassing

situation because the deterTI'inant preliminary issue has already

been prejudged. So that +he u.Lt.irnat;e judge hearing this main

action may feel constrained by such interlocutory decision of

there having been no prima facie case with any probability of

success that he might feel hard pressed to agree with this

decision rather than the onerous task of disagreeing with it

despite any merits therein.

(
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C 0 IUS I J i~

It can be observed t~~t ~ord Diplo~~'s pri~ciple~ rs~~ss2Ilt an
attem'p:-t to deal w i. th ti~e pr ob Lems ra i s ed by .in t.e r Lo cu t o r'y injunct-

ions. It should be reco~ni~ed 0.120 that it ffi8Y not be practicable

or de s i ra o.Le to lay d ov.n r'u.l e •. or principles to con t r o L t.r;e exercise

of a court's discretion +n grsn.t.i.ng this e.j u i teb Ls remedy. As has

been echoed. by lord Ienni.ng (l) (for ~ the in t.e r-Lc cu t or-y .i.nj unc t i.on is

ava i l.ab Le in such a w.i d e r:J.nE;8 of ca s e s that it se",I1S un l.i ke Ly to

create rules that are appropriate to all of them.

The:L~eis an a.rguraen t advanced the t since the order in the

interlocutory proceedings Day well finally a.ispose of the case this

situa tion is not ad equa tely C2.tered for in the !:I1eric2.l1 Cynarri d case

(pr inc j p.Le-s ) • This view now doesn't seem. QU::" te valid in view of

Lord Diplock' s subseci.Ment de c i s i cn in ?~. ':' . =- ,'[8 \'loads (~ ) In which

case he sugGested mod.ification of the .l\.Derice.n 2,Y0§-e2:3 principles
v'-\

in this type of case 0 Showing that he is prepareci to ac kno Led ge
/'

this limitation of his earlier stated prin~iples. Althouch his
. .... \,)'f'\-...ICl,,<I_Y'''''-Cl ,

comru tme rrt to t.he b.3.SlC p.r i.nc Lp.l.e s 1S ~~r~;·~ ano und aurrt.ed as
,

evidenced in a recent case in whi ch he r-e pr i.nand ed the first instance

judge for 'I his d Lsr-ega r-d of the guidance given by the House in Cyna-
mid." (3)

Infact the restrictions imposed by tt.e Arilerican C'ynaeid
_ •• 137 _..,

principles are not stringent; for these principles the tests that

deterDine the outcome of applications for interlocutory injunctions'

are vel~y flexible they all provide o ppo r tun i ties for t.he judge to
, C'

make his decision according to his view of ~lle raevrt s , they are so
indefini t e t.ha t their application cannot corape L an:; pa rt i cu.Lar-

solution to any particular case. A judge should be able to reach

the SaDe c onc Lus i ori by applying the Amer i can C,ynanid principles as

he i'lOuld have reached by the previous approacl1. So tlw diffeI'ence

bet ..e eri the Pre-Cynailli~ si t.ua t Lcn whe re the d a.e cr-et i on of t.he judge

was 2cknowled£ed ariu v.he r e his decisi:m on the grant or refusal of

an interlocutory .i.njur.c tLon was based. initially or s o.LeLy on his

view of the merits and the po s t=Cynam.i.d s i tU2.tion whe r= the discre-
t ion of the judge is circur.:scribed by an elaborate f ramewo r-k of
pr i.nc i p.l.es , wh er e examina tion of the merits is ex cLudcd except (;.8 a

last reso~t is sU)8rficial, a difference of appearance rather than

of subs t.anc e . of a ppr-oa.ch rather t.han re <:.. ul t . (4 )
.I
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«(

Al t~:;'OU811t.i.leTe is 8. v _.gue geEeral exception of s poc i r.L cLr-cuo-

exee»t Lon . In General courts and pa r t i cu.Lar-Ly the court of Appe a.L

in EnGland. hc.ve a Lbai t unviLl i.ng.Ly at first gone uLorig \'li-Lh the

change s tipulE_ ted by the Eouse of Lords. The Vlorst fears of COIIlI!len-

tators haven't been realised(5) and there hsv2 been no further cases

justifying the concern t~at possible effects of ~£bbard vs Ptt~(6)

would be ;:'2,reater use of .in junc t i ons in t~:e civil liberties area.

In KenY2 judgenents focussing on the Grants of i~terlocutory

injunctions in the r.io s t ps.rt haven't give any detailed reasons or

conclusive exp Lana tion why , on merit the Americ'~cn C;rm::mid approach
should not be adopted. Amorig these ha ve been. Salj.lT.s (7 ) case and
Taw's(8)case. This is so notwithstanding t~e binding nature of

precedents 0::" the COUI't of Appeal whi ch ord Lnar iLy s.aou.Ld be followed

on pain of being reversed if not follo~ed on appeal.
Generaly the .approach of East African Courts to decisions of

foreign courts on any body of law or principles (forming the basis of

East African or Kenyan L3..'N)is r » 'S3..c and is illus tra ted by the s ta te-

ment of Newbold J.A. (as he then was) in the historic case of Dodhia

vs NatioEal Grindlaj!s B8,niS~9)He stated, inter aJia lilts beyond
dispute that this court (The Eas t .African Cour-t of Appeal) is the

final court of AppeaL for East Africa and decisions of the Pr ivy

council or any EngLi ch COUTt or any f'o r-ei.gn court are not bind i.ng on

it, unless (it~) the decision of the Privy Cow1cil on an appeal fro~

any East African eta t e in so far as the d.ecision sets out v.hat is

English Law•.... its however a matter for individual states to decide
what is the; law of these courrt r Lea': .

Per'ha ps in arguing for the ALlericon C,yna:r;:id approach to be app-

lied to Kenya, it would be prudent to draw fro~ the wisdom of Lord
. (10)

Denning. In UyaJ 1, vs Attorne.y General, {.'here he r6 co.jn.i zed that the (..
common18.\'i can't be applied in foreign lands without considerable
qua.Lif i ca cion - He likened this to the English Oak whi ch he said
sim.ilarly just 2.S with the oak, so wi, th the English COr..lJ'JlOnLaw it

couldn't be 't rans p.Lant ed to thE: Afr i can tropics and be expected to
.J,..~ \"':)~

retain its tough cha r-ac t er . His Lordship v:ent on t.osrat e v.hat he

referr~~ to 2.S off-sho~ts vjz subtleties, teclmicalities and refine-
ments whi ch he stated sho rt.a be cut away so t.ha t (tLsse) pe op.le in

ta.r off lands could ha'1:: G. 2.aw that they CQuld 1Jl1derstand and respect.

~I
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He said. the conu.on Law can't fulfil these ~ual.ific8.tio.llS ex.ce ot ·;.iti1
consid.erable cl.ualifications, whi.ch he felt the judiciar:! 'were weLl.

Ame:t'ic,:.;nC,~!n8.::-l,idapprQ1phcou.Ld be recieved in t.ha't is th2.t it could
be Dodified as an~ when necessary to suit the local con~itions in
Keny.; ,

The mi.nimum conditions requir,'?d for the grartinE; of tenporary
injLU'1ction can then be said to be that the applicant must prGsent
an arGD-able case that t.he defendants act or o:mission is wr-ongf'u.L or
which has been expressed judicially as there exists a case to be
tried "or a tris.ble issue" or "a real issue" or "the cLa.i.mis not
frivolous or .vexatious." The legal position is to be determined by +:

the Jud{;e is to whebher there is to not an arguable case before him
but the c~ndi tioE doesn't dernand proof of a pr-Ima facie case witB a
probability of success as has been given a timely restatement by
Lord Dip.l.o ck in J-_L1ericanCyn3.1I1id.- . .(

T.0e s t.at.erne nt of r,~ustafa J.A. in Salims case tha.t the conditions
for +he [rant of an inte:.clocutory injunction are now v.e Ll, se ttled in
East Africa, and I can see no reason to depa.rt from them; wouLd nov,'
appear- to be jurisprodentiaJ!1 incorrect and not representative of the
prevailing position. Understandably his judgement has not stood the
test of time since he first stated. Indeed the case of Wairimu
rllureithi(ll) where Madan J.A. exploded this my bh and cast aspersions
on the prima facie tes t s ta teci in So.lim' s case where, in whi.ch former
case he held t.hat an argilable case I'/otJ.ldeuffLc e , This together w.ith
the extremely bold and exphe i t re jection of the pr ima f'acLe test and
cases supporting it, which W8S put on re cord by Haric ox Join the P.VC\'" ,

( 2) -~- .•..
~,Tn; er ~TS;'''T''e-.l~e1 case v.he r-e l~;co L "1' I ooted t' .. t d••,~_ v .,,-c.w..u., v.~ Ll..J ,0rQSlllp aaop ea ~le splrl an
principles of Amer i can Cynq.1El~in total, in a decision that hasn't
been challenged. in anyway. This is ind2ec. the most emphatic rejection
of Salim's case and the prima facie test on record. It is to be
hig~lly commended . Anoths r- notabl.e in road. into the unjust t:"igours
perpetv.ated by the prima facie test and cases thereto is the approach
taken by Cotran J. when he held(l3)that thAre is little difference
betw8211"a prim2. facie case" an.d " a serious question t) be tried"
in effect he sought a merge~ of the two approaches in itself an
i.nnovative move which giv':'."3further credence to the letter and spirit
of Americ§!;.;;wC,yn8rrl~~.
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Maybe to the strict adherents of the priu~ facie test it ~o~ld be a
convenient Besting ground of coupronise bet~een the t~o ~p;~o~ches,
,~ "j ~- 11' ~ ,--'- Ln -v a.ppa re.nt .if not r-e a -; Cll;,-,',~t,:,)eo f ;~"P~":I~oc·',,c:t1to1I on..y :;0 ,,:;,,'-_1 lJ8..l. Gill a_ J0, c i , , _, v,oc..L -,~-~ - s: - ~

the AI'1e'('ic'c C/IY>l1,il1one.
Furtb::;rc12.rifice.tion of this positinn in Kenya nay be provicied

1~, 'r1!., I"k' \'-Iv , .. '_" ~ ( llt )in a pe nd i.nj ce.ae of Three Steers ~:;otelIt~. vs 'l't: I S,kSl1J.Y2LG. others.
This is a pend i.ng caae in the court of Appe,:;.l,anc is an appeal from
a r-uling c f the 5i2,h COU,-v>tv.h er-e SLnpson :J. (as h'" + h en I"""Q)••.•••• .1 •. .1.. " \_.),..1 in a cas e

~here the plaintiffs ware cl2iuing t) be a~ners and tenants of the
said Eotel. file company was s u rng the d ef'endarrts for an .in j unc t i on
res'training them from continuing in possession of the Hotel and for
an acc oun t to be t...ken of recej_~ while ill control of the Trotel. A
previous injunction had been vo.cated by consent 2.nu the plaintiffs
were no',';apI)lyincS for a f:eesh injunction on the S8..08 terns as th?-t"
vacaied by consent on the facts, Siupson J.(as he ~as then), held-
. t.er' al i a1nlJ c:,_.l.L., lion the contradictory and unsatisfactory evidence before
me and I 2ln not prepared to say that the plaintiff has a probabili-r:,y
of success in the suit.lt It was from this ruling that the appelants

1 d d . t 1" 1 t t' f i 1 . d ""::A~~~'now a ppe a e upon gr-o un s ll1 er 8. lCi 'Gila l1e .ina JU b8 'C..VoYl~ In
law and on facts in holding that the appellant didn't have a probabi-
lity of success in the suit.

Al thouzh t~1.efacts are d ecep'tivLy u-rr er.iaz-kab Le the true signifi·-
cance of the case is that it is reliably(15)learnt fro@ Ie8ding
counsel in tl1e case appearing for the aj.pe Ll an ts th:...tthey have

,
asked fOT a Dench of five Appells,te judges to constitute i;he c.oram.
The Apl')ell:::;,ntscounsel w i Ll. in argument be persuading the I~enya Court
of Appe aL to overule its previous decision and adopt and follow the
~~~~~~~_Q;[0§~~~ a ppr-oach to the grant of ii:terlocutory .i.nj unct i.oris
in this c ount ry , The request for a Bench of f i.ve ,:~p:r::811ateJudges
is to f'ac i Lr tat e a majority decision and appe az s to be spe cta.La ting
on the possibility of the Court of Appeal overuling its own decisions
made in the cases of ~~frican Industries, giellas case and Dore
recently in Salim's and Ta'.'1's case inter alia. The court will be. ----~asked to state the correct posit~on on this subject Vlhich is now
steeped in confusion and controversy.



1'..1-(;1'0'';£.,;-1it wouLdn ' t be w i.s e to pr-e=emp t t~.iE:court's decision

in the pC:J.cing appeal it wouLd be ea I'e to pr-e di.ca t.ebLy s pe cua t e that
~ \.' '/" ...•.,. \ .rv' ,- .. ~

in vi.ew 0;' t;~e o:,,;a~\.~~~\rs..'\.·b~"lr;s upport the .:,IYleric:::.nC'T~'1~'~:ic1aop:ro?,ct::;J~...... ~ ' •...

has in t~e bar(16)which i3 based on the widespead dissatisf~ction of

the prima facie test and cases supporting it. 'rhis factor together

with both the direct and Lud.i.r-e ct s uppor t the Amer i can C,ina,mid case
( \ -

has received injudicial circls-s; \.17Jboth' indicate that it is more

prob&ble tilan not that the Kenyun Court of Appeal v:i11 be persuaded

to authoritatively decide once and for all that the decision'in

American Cyn:c-;,midand Lord Di}Jlocks dictum. there to, should be f oLl.owe d

in so far as it is practicable.

For ncv. this is the light at the end of the t.unne L for which

the legal profession is wai ting for the court of Appeal to illlJIilinate
Till this appeal is heard the position prevailing is that depending

on individual judges it appears possible, depending on their person8.1,

opinions or inclinations on the subject; the law and cases thereto,

to decide on utilising either of the two approaches or even both as
has been cone by Cd:bran oJ, in gaarrt i.ng an interlocutory .i.nj unc t i.ori •.

But the necessity for a uniform and authoritative v i ev, of the Kenyan

position is still lacking and is greatly imperative, in tbe words of

Lord Denn i.ng ; l,=aster of the Rolls "wha t is the argument on the other

side only tnis, that no case has been found in which it has been

done be f or e . Th:::.t argument does not appe a.l, to me in t11e least. If

we never do anything which has not been done before, we shall never

get anywhe r e . The 18.':; ';,ri='_l stand still whilst the rest of the world
goes on: arid that will be bad for both. 11(18) And as he has stated

elsewhere;

11Nothing mus'S be left undone." (19)
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