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(i i)

DEDICATION

To a l L judges of Law, know all thee that:

"The fact that the Crown has, as it is.to
be expected and that private proscc:uti()ns,
(as it also to he expected for they arc
usually public authorities) gen0rally
boha v ed with gr~at p r op r i c t y in the
conduc t of p r o s e c u t ion has up t i l J now
avoided the need for any consideration of
this point, now that it emerged, it is tr)
be one of great c on s t t r.u t r o nn ] imprH't:)nr'(:.
Are the co u r t s tor p 1 ~. 0 nth p C'x (> cut i v (-'
to protect their process from abuse?
Have they not themselves an i nr-s.c a pa u l o d u l.y
to secun: fa i r t r o a t rnr- n t for I 1l(J~-;(' wl)() ('(}frl"

or arc brought b o Lo r o t hr-rn ? Tr : qupsLi()rJs
of this sort there is only o n r- po s s i h l o n n s.wrr .
The courts cannot contemplate' Io r n mornon t
the t r a n s f o r o n c o to UJ(' (,X('('111 l vr: qf 111('
re s po n s ib i Li t y for seeing t ha t the Pl'()(,('SS of
law is not abused".

- Lord De1vin -

(in Conne11y-v- DPP (1901)

A.C. 1254 at p.1351)
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INTRODUCTION

Criminal Law is that branch of the law which ensures

that justice is done and wrongdoers are punished. This

is done by way of prosecution of the offenders. Prose-

cut ion may take two forms namely public prosecutions

and private prosecutions. When one talks about private

prosecutions one is talking about those prosecutions

which are not instituted by the state through its

officials~ but of those prosecutions which are institut-

ed by the citizens themselves. This dissertation is

concerned with examining private prosecutions in Kenya,

whether they actually play the role they are supposed

to play. In the dissertation, we argue for the reform

of private prosecution law.

In Chapter one, an analysls of prosecutions generally

will be made. Prosecution will be defined and its scope

dlscussed. The evolution and historical development of

prosecutions will also be discussed. Since it is undeni-

able that much of Kenyan law finds its source either

directly or indirectly in English law, the history of

prosecution in England will be discussed for the reader

to appreciate how the prosecution system adopted in

1



Kenya de\lE'Jloped. In training the development of prose-

cut ion systems in Kenya, we shall e~amine the type of

system that was in pre-colonial Africa and in par-ticu·····

The development of prosecution in Kenya will

be discussed henceforth upto the present day. Lastly,

',.,Ie shell1 e~amine the role of prosecution in the admin-

istration of criminal justice with particular

to I«::?nya.

Chapter two will discuss private prosecution in Kenya.

Firstly, a brief mention will be made on the need

private prosecutions in ~:::enyaand secondly the law

relating to private prosecutions in Kenya will be analy-

seel. 1as.t bit of the chapter

pr ob 1 ems 0 f the law relating to private prosecutions

vis-a-vis the practice.

a case study is made relating to

private prosecution in Kenya. The cases examined

thos.e of t<ihaFa's case and Jop!ey's case

These cases are amongst the most publicised decisions of

a private prosecution and they brought to the notice of

a lot of people the right of a private prosecution in

Thereafter, a comparative study will be made on

prosecution systems between England and

2



Kenya.

Chapter four which forms our Conclusions and Recommenda-

tions is an attempt at designing the elements of a

better private prosecution system in Kenya~ in it we

therefore argue the case for reform. Recommendations as

to the usefulness of this right in Kenya and what can

be done to make"the right more useful will also be made.

In Conclusion, we will be able to determine whether

this right is just a myth or a real safeguard. We

hope to contribute in the administration of justice and

also educate the citizens on their rights. I f after

reading this work, the reader appreciates that there is

a need for reform in the law relatinq to private prose-

cut ions in Kenya, the purpose of this work will have

been achieved.



CHAPTEF.: r,
PROSECUTION PF.:O~ESS GENEF.:ALLY

l.L (A) THE NATUF.:E AND SCOPE OF PF.:OSECUTIONS

The initiation cr LmIn a I

prosecution of criminal matters forms a very important

in any Ieqal s.y·s.t[?'ms. effe~tive criminal

process, law should be brought into motion. F"rosee ut i ori

may be understood as that process whereby accusations

before a court to determine the guilt

innocence of the accused person. A criminal charqe

made before a judicial officer or tribunal.

who makes or is. activ(;?l.!instrumental in thE? making (or

prosecuting) of such a charge is deemed to prosecute it,

and is called the prosecutor L

p.( os·ecut ion may also be understood generally to mean

proceedings with any suit or action at law. By i::I ca ....·

price of language, a person instituting civil

ings. i s sa i d t•.:.p'rosecut,,:::his action 0'(' suit, but

i nst it ut Lno to

4



This general understanding was applied in the case of
,'-,Brooks-v-Bates~ where the word ¥prosecute' was

to mean ~to proceed against judiciary'. But
~.this \.Iasn't thf.~caSt? in Tennessee -v- Davis':',

\.Ihere prosecution was defined in its usual

mean 'a criminal proceeding at the suit of

This \.Iasprobably derived from the Latin word ~prosequi'

which means to follow and/or pursue.

Prosecution is thus the process of bringing a criminal

charge against a person in a court of law. is

prepared and presented against a person having committed

a c r i me. Prosecution is technically distinct from, but

closely connected \.lith the investigation of a C'( i me,

the s;e{O:\rch and arrest of a person

having committed a crime, and any preliminary hearing to

determine whether or not there is sufficient evidence to

justify putting the suspect on trial. Thes!'? inst itu"'-

tions are entrusted to different persons, the police on

the one hand and primarily the prosecutor's office on

the ot her .. This separation is however not very distinct

as the collection and organisation of relevant in f or rna+

tion and thE! d i ssm i a sa l of 1,.,lhatis.~'not 'J" €~le\lant

r.:.-
...J



themselves what constitutes decision making.

There are two major characterists of prosecutions, shown

by the clear cut division between the two parties In
--

Firstly, there is the defendant who

accused but until hIS guilt is finally determined,

the prosecutor has to prove the defendant's guilt beyond

reasonable doubt. Secondly, there is the state which

assigns the responsibility of conducting the case to the

Prosecution is conducted by a prosecutor or

attoO(nE.:lY· This is any attorney at law who represents

political body under which a criminal

prosecution IS brought. He is the officer of the court

seeing that justice is done. l-l is duty

is primarily that of an adversary.

Nozley ~.:Whiteley's Law Di.-tionary 4 defines

ings in a court of justice, whether ci0il mr cr i min a l ",

but the caprice of language has confined the term so as

to denote in general a party who institutes criminal



I

proceedings by way of indictment or information on

behalf of the crown, who is nomi~ally the prosecutor in

all criminal cases. He is supposed to aid in the exami-

nation of witnesses and give such general instructions

as they may be required but under a duty to retire while

the Jury is deliberating on the evidence of a matter

under investiqation.5

It is necessary this point to consider the Kenyan

situation in relation to this role of th~ prosecutor tn

aid in the examination of the witnesses and give gener-

al instructions as they may be required. Most Kenyan

prosecutors examine witnesses leading them in favour of

their cases. Most of the instructions which they give

are usually towards conviction. It is necessary to note

their familiar statement, to serve as any example to the

others! Most prosecutors in Kenya don't retire while

the court is deliberating on the evidence of a matter

under investigation. They usually take part in such

deliberations, which defeats ~t,e functions of the prose-

cutor.

The prosecutor¥s responsibility is to try cases or to

seek pleas of guilty in appropriate cases both for

7



system efficiency and fal~ness to the .individual

an oifice~ of the cou~t the p~osecuto~ should be mo~e

We wish to comment

at this junctu~e that the p~osecuto~Ys office has been

traditionally a stepping stone to higher office, at

worst subject to misuse for political purposes, or

subtly, to assure a conviction record. form

part of my work in a later chapter.

ma.inl y two k i nd s, public

prosecutions and private prosecutions. All c r iminal

cases that go for trial in the courts are initiated in

pro~::;(!::.'cution s ,

Nevertheless every citizen has the right a

prosecution and to set the criminal law in motion. This.

is a matter of regular practice, so that

where the police do not normally prosecute are regular-

routine matter for people who complain to the police of

minor assault or battery to be told to go to the magis-

tratf~ on their o'..Jnand c.ippI.Y This

amounts to private prosecutions.



The decision to charge involves many of the same consid-

el'ations that are importan~ in making ayrest and c on+

viction decisions. Once the police have made an

and completed their proceduYes at the

the investigation of most CYImeS for practical

is OV(:?r-. Evidence of the CYlme is usually obtained most

l'eadily when and/or wheye the crime happened.

The police gather evidence of the crime and track down

ave i 1ab 1p Ipads as part of their initial rpsponsp.

fay as the police are concerned, an arrest is i rnport Etnt

in theiy rpsponsibility foy thp criminal aspects of a

case. th<:tthi:.ippE'n~:, a f fee ts the i r

ac cornp l ishmE~nt. In most cases, all thp information

thF:! qu i 1t "'t!'-Id actually

depend

r ep ort

0'(' indica'i.::F!cIc:'ithe'fin thE! pol iCE!

or documents like witnesses' statements that

accompany it in the police file.

Thus a police officer who cdptures an offender is

the same one to be thp main witness for t hf~

t ion, to testify that he apprehended the offender.



One would expect therefore, that once the polIce have

completed their investigation, the criminal process

could move swiftly to a conclusion. But this is rarely

so because the police are allowed to retain in custody a

person after arrest until they complete their procedures

at the stations, especially investigations.

The police may conclude that the person will or will not

be prosecuted. This decision to charge forms a substan-

tial part of the prosecution process. Most often the

decision is made after a suspect has already been

taken into custody. In some instances, the effective

decision is made when the police decide to ask the

prosecutor to charqe. Of greater importance however are

the decisions made by prosecutors, acting through their

assistants whether to charge suspects already in

custody, in response to requests made by the police that

they do so. We will discuss this problem of the discre-

tion to charge in a later chapter.

If the police decide not to prosecute, the criminal

matter ends there and if they decide to prosecute, in

most cases, they deliver the suspect to a magistrate who

has authority to order him held in custody while the

10



criminal charges are determined or to release him on

bail. It should be pointed out here that the detention

of a person in jailor the imposition of conditions on

his liberty while a criminal prosecution is pending does

not affect the substance of prosecution so that pro-

secution proceeds as though no such detention or

sition of conditions had been made.

impo-

The arrested person 1S delivered to a magistrate and

thereon or soon afterwards, a police officer or the

victim of the crime at the request of the police files a

complaint which complaint initiates the prosecution.

Accompanied by evidence of probable cause, the com-

plaint is sufficient to authorise holding of the

defendant while the prosecutor decides whether or not

tn go forward with a prosecution. The defendant is

usually charged with the most serious crimes that the

evidence will reasonably support because the defendant

can otherwise be convicted of less serious crimes.

When the defendant is called into court to inform

him/her of the charge and to ask for the plea, what is

usually called arraignment, the trial date is set. At

this time the prosecutor nor the defence counsel has

studied the case or made any significant preparation

1 1



for trial. The magistrate who will try the case knows

nothing about it. The hearing date is based normally

on the convenience of the lawyers and/or other reasons

which the defence counsel may give. The prosecutor may

also be similarly engaged, but usually he is more

flexible as the case can be reallocated for trial to

any of several prosecutors.

Even when the prosecutor has initially concluded that

prosecution is justified by the evidence of probable

cause and is in the community interest, that decision

may later be changed. In some instances the prosecutor

changes his mind in the light of ne0 facts brought

his attention. When this occurs, and if the informa-

tion had been filed, the prosecutor terminates the

prosecution by entering a formal order dismissing the

information. This order is known as nolle
prosequi.

In some instances, and at some staqes of the process,

the prosecutor may dismiss the proceeding on hlS own

initiative; in other jurisdictions, and more particular-

ly after the information has been filed, he may need

the consent of the trial judge. But this consenty when

required by law is rarely withheld.



The withdrawal of prosecution after the accused has been

called to make his defence in trials before subordinate

courts in Kenya as provided by Section B7(b) of the

Cr iminal Procedure Code 7 clearly summarises the proc-

ess of prosecution.

Section 87 of the Criminal Procedure Code provides:

S.87 In a trial before a subordinate
court a public prosecutor may, with
the consent of the court or on the
instructions of the Attorney General
at any time before judgement is pronounced
wit hdr ;;:\I••,I~ f r om thF! pr cIs"ecut ion 0 f i:'HYj PE"( so,on~
and upon withdrawal:-

(a) if it is made before the accused
person is called upon to make his
defence~ he shall be discharged,
but discharqe of an accused person
shall not operate as a bar to sub-
sequent proceedings aqainst him on account
of the same facts;

(b) if it is made after the accused person
is called upon to make his defence, he
~=,hall bt?acquittE?d."

Frorn the foregoing, it can be seen that P'( c)s:,ecut ion

p'rOCf?S~:, starts from the time a suspect is arrested to

the time of judgement or acquittal. Prosecution may be

offence. This was the position in the cc:\seof

Radcliffee ~ Bathlomwe 8 In th i s caSf=',

by 8.14 of the Act for the Preventioh of Cruelty tn



animals, every complaint under the provision of the Act

is to be made within one calender month after the cause

of such complaint shall arise. in f O"r"" ma--

tion was laid against the appellant in respect of an act

of cruelty alleged to have been committed by him on May

ao , objection to the jurisdiction of the justices

been made within one calender month after"" the

cause of the complaint had arisen. It was held that the

day on which the alleged offence was committed was to

be excluded from the computations of the calender month

within which the complaint was to be made, tha.t

camp 1,"::\ i nt was made in time and the justices had j Ll"r" i 5"'-

dict ion to heat- the case.

Be that as it may, a prosecution properly so called is

commenced when an information is laid before a justice,

or, i f there is no information, when the

b'rought before a justice to answer if

t he r e is no preliminary examination. before a justice,

when an indictment is prE':!fE0·r·(ed.

A person who lays before a magistrate an information

stating that he suspects and has good reason to suspect

another, who prefers a bill of i n d i c t me-nt

14



therefore engaged in a prosecution, and may be responsi-

ble for the prosecution even if though the charge made

before the magistrate is an oral one, and even though

making the charge before the magistrate, or

without making one, he is bound over to prosecute Ci.nd

~EVOLUTION AND THE HISTORICAL DEVELOPMENT
OF PROSECUTION

The prosecution system practised in Kenya emanated from

England just like any other branch in our legal system.

I therefore find it important to trace the evolution and

development of this prosecution system f r C)fn

the English legal system before turning to Kenya.

In England the crown is deemed to be the fountain of

justice, to ensure that justice is not only done, but

also seen to be done. administration of

criminal to the twelvethin Enq 1arid dates bi:ick

century. By this time, there were four institutions with

the business of obtaining proof of the commission of

1to'.d



crime and to institute the prosecution that followed.

These institutions were; the judge and the grand jury;

the coroner and his jury; the justices of the peace and

the pol ice. All these institutions were born from the

executive and had to remain under it, until

when they developed into free institutions.

it in England there never

separation of power doctrine. The crown being the f ouri-:

tain of justice assumed the power to punish

broke the king's peace. The coroner, together with the

inquest by putting people in the neighbourhood together

under an oath and telling the truth about the all e~~ed

crime. They constituted a jury known as the~ .iur y of

The person ~presented' was the accused

and was charged with an offence embodied in a document

in d ic tmE,?nt' in case of the grand

in case of the coroner's jury. ThE~ de::: "'"

cused person was arraigned and tried on the indictm~:::nt

or the inquisition.

Initially juries were men who knew all the (nate'l"ial

facts and were found to tell the crown that they knew

Later and after they became judicial bodies, they became

16



men who were deemed to know none of the facts, and

were required to act only on the admissible evidence

that was laid before them. In fact as late as the

seventeenth century, the grand jury was prosecuting on

it's own knowledge, information and belief.

In the seventeenth and early eighteenth centuries,the

work of inquiry into crime was done by the parish con-

stable who was a rudimentary kind of a policeman. The

constable made an arrest when the accused person was

caught red-handed, but he could hardly do much in the

way of investigations which was left to the justices of

the peace.

While justices of the peace looked or inquired into

local crimes, offences of the state were looked into by

the higher servants of the crown, the servants of the

crown, (state) and in the privy council. The judges

still retained their former duties still as ~ex-officio'

coroners. Ultimately, regardless of whether made by

the justices of the peace or noty these inquiries were

laid before the grand jury in the form of the bill of

indictment. In theory anyone, could put an accusation

in a bill, lay it before the jury with corraborating

17



evidence, and invite them to call it a true bill. This

can be seen as what today is termed as private prosecu-

tion.

After the nineteenth century~ the justices like thE'

grand jury before them, became completely a judicial

body. They ceased to be agents of the

government/crown in i n qu i r Ln q into cr i rne, far fr-om tl"'lat

they heard the evidence adduced before them and detey-

mined whet her or not to commit for trial. Th i s E'VE~n

became moye specific 8. fter' 15:54 and ste:\tutes

were enacted which laid down a procedure both

justices and the coroner.

The justices could not commit for

thought theye was a good case against the accused.

Nevertheless their inquiry was still a p r Lvat e one~ in

which the accused had no rights. He was himself brought

b e f or e the justices and had to answer qll('?stions put

to him, but he was not to be present while the evidence

of othey witnesses was being taken oy even to see their

Justices often met in a private house

and conducted their proceedings quite informally.

in 1836, the Trials of Felony Act I.,.) a s. passed

1B



which some riqhts of the accused

For instance the accused could now inspect the <Z-d .tsposi_.-

tions of other witnesses and also that all witnesses are

to be examined in the presence of the accused, who was

at liberty to put such questions to the witnesses as he

wished.

Two loopholes yet betrayed the proceedings.

the inquiry was not held in an open court, henCE? the

public could be excluded from it. Secondly,

ceedings before the justices were not conclusive and if

they (just ices) discharged the accused, it did not

prevent anyone from proceeding with the bill of i nd i ct r-

ment, nor did it prevent anyone from instituting a new

proceedings before the justices themselves for c omm i t ...-

tal.

The transformation which came up due to the above-named

loopholes was brought by the Metropolitan Police Act

182'3. The Act marked the beginning of the creation of

Proceedings could now be heard in open

courts. At this time, nearly all prosecutions were in

the hands of the police and they always proceeded by way

(:.f c omm i t t e l . All that was left ther~fore was for

1 '3



grand jury to review a case that had already been found

sufficient by the polIce and the examining magistrate.

The jury was almost left functionless and was conse-

quently abolished in 1933. 10

Since the enactment of the Metropolitan Police Act, the

police took over the duty of prosecution except that

supposed tn be done by the Director of Public Prosecu-

tions and by private individuals and corporations. The

police or a private citizen concerned with litigation

would instruct a solicitor. The solicitor in turn

would conduct the police prosecutor to take up the

matter.

At this point, it is clear that the police are only a

part of the machinery of prosecution. In the ordinary

sense, they are the ones who initiate the prosecution

and gather the materials for it. In England, but sub-

ject to the powers of the Attorney-General (solicitor-

General) anybody is at lIberty to prosecute, though

people prefer to complain to the police and leave it to

the police.

/

From the above history of the development of prosecution

20



system in England~ it is evident that the grand .i ur y

pr oaec ut ed on its own knowledg(::-, infor-mation arid belic:::!f.

Kenyan prosecutors should do likewise, prosecute on

anyone could put an accusation in a bill, lay it b ef ore

the jury with corraborating evidence, and invite them

to call it a true Bill, at liberty to prosecute. Th i ss

concept of privdte prosecution is what

writer' will argue for Kenyan prosecution system at a

later stage of this dissertation.

Thirdly, institutions concerned with the enforcement of

criminal 1a'..J in England, namely the grand jury, the

and his jury, the justices of the peace and the

police were born from the executive but

developed into free institutions. ThE' impl icat ion

this for Kenya is that the institutions which are o:on-

cerned with the enforcement of criminal law and notably

the judiciary though borne from the executive should

r ema in from executive interference.

Kenya was declared a British Protectorate by the 1895
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East African Order-in-Council. Kenya eventually adopted

the English prosecution system like most of our legal

system, and today we have a direct codification of the

English process. However, it should be noted that the

structure of our system as it stands today is not quite

similar to that of English system. For instance, the

trial by jury did not come to Kenya automatically as

part of the common law brought by the English settlers.

In the case of R ~ Stapples 11 it was

ruled against the contention that Magna Carta entitled

a British subject to a jury trial in a foreign country.

Similarly, in Britain, the office of the Attorney-

General is separated from that of the Director of

Public Prosecutions (D.P.P), while in Kenya the Attor-

ney-General holds both offices and is only assisted by

the Deputy Public Prosecutor.

The coming of settlers to Kenya therefore provides the

back-ground to the introduction of foreign criminal

prosecutions. A system of courts and a prosecution

process was thus established by the British., There

however existed a separation of the British courts and

the native courts, which did not endure for long so that

in the years immeidately proceeding independence, the
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colonial masters started intergrating the courts in

Kenya. t hf2 Magistrate's

In ~:::enya, save in major cases, the police prosecutor

investigates the case, prepares it and finally v(()se-

cutes. In England, however, there is the solicitor

prepares the case for trial and gives it to the barris-

ter to institute the prosecution in court. The pol ic~?

may only initiate the prosecution by gatheYing the

necessary material for the case. But generally, the two

systems are essentially the same so far as the Attorney-

Geneyal is the head of the prosecution department.

Perhaps the most important of the practices and proce-

dures planted in our system was the adveysary Lit a qa-:

tion, buttressed by the introduction of police foyce and

a legal pYofession quite akin to the British one. The

developmf.?nt of the prosecution process in

Kenya is therefore tyeaceable from the English 1eqal

system intyoduced in Kenya vide the 1895 East Af",,"ic an

oyder in council. NE~ve)"-theless a'ttempts ha..•'("? b~:?f?n m,;:,d('.':!

to accomodate our local ciYcumstances, for instance we do

not have the trial by jury but i list f2i:ld, all se)"-i(;:.us

.-,"--,
L....:I



criminal trials before the Hiqh Court are with the aid

of three assessors who assist each other in the case.

In order to appreciate what impact the colonial mas.tf:"rs

had in ~:::enya'sp ros ec ut t on syst0?m, it w i Ll be:.;;>worthy to

discuss briefly the type of prosecution which existed in

Kenya in particular and pre-colonial Africa in general.

(i i L>

The African societies were many. There was no uniform

system of law. The kind of economy existing was basi-

cally subsistence. Among the Africans and

the acephalous societies like the ones we had in

there were no centralised systems of courts or

or gover nment ss, The society was communally based. It

was the duty of every member of the society to assist

in maintaining peace and order. Most functions of the

society were done communally or collectively. 1'". ~::'I

There was no individualism as among the English, the

whole community was b~und by the realisation that f2.:?Ich

belonged there and each had a role to play.

The societies were governed by a system of custom'::; an d

traditions or beliefs. If a person broke any of

he would be punished. The aim was to maintain

equilibrium, penalties were directed not against specif-

ic Ln f rac t ion s but to thE? 'r-estoration .of th i s f?:qu:i.libri"·-
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um , 14 These communal sentiments led to the considera-

tion of offences being not only in t(2l"mS of t ho ir

ef feet on individuals but their effect on the entire

community.Thel"e was no distinction between civil and

cl"iminal law as was known in European concepts. Evey·y

membel" of the community had a duty to l"epol"t any bl"each

law but for bl"each of private rights, the victim had a

l"ight to seek justice, which would nOl"mally be enfol"ced

on behalf of the whole community but not on his behalf

as an individual.

It is therefore clear that thel"e was a very weak system

of prosecution in pre-colonial Africa. This is F2Vich?nt

only to the extent that pl"ivate persons did report

breaches of public law and to seek justice by adducing

evidence to prove the guilty of the accused.

1. (C:> THE RQL~ QE F'ROS~GIJlljJN ill THE

ADMINISTRATION OF JUSTICE
The basic question underlying this sub-topic is; why do

we need prosecution in Oln" c r i m i n a l justice process?

Of what importance is prosecution towards the adminis-

tration of justice?



Firstly, the P"("C)SF2cuti ori a i da the' COl.lr"ttOI,.,la"i'"ds:"ar r i v i r.q

at a just and fair decision. This can be considered

the prime role of proos:"ecut ion. ThE' p ros:"ecut ion

state all the relevant facts of the case dispassionate-

lywhether they tell it in favour of a severe sentence"

or not. It should not attempt by advocacy, to influence

the court towards a more severe sentence, so that

language leading to severe sentence should be avoided.

The prosecution should see that the case is properly and

fairly prepared and presented and that all the weakness-

es in the defence are identified and fairly exposed to

the court. The object of prosecution is therefore not

to get a conviction without justification but to get a

conviction only if justice requires it. In the case of

of fraud having used

stc:~tedthat the offence was serious so that the magis-

trate should impose a prison sentence. 1'1r. ,J lrJick<,;in

appeal said:

"It is not the funct ion of a pros:"ecutoY"y
as the court has more than once said,
to tell the court his view. He is
required simply to put the facts before
the court. The court must now decide
hOl..,lit views:" the cast?". 15

This was also upheld in Achieng ~ R 17
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where it was stated that the duty of the prosecutor ic

to put the facts before the court so that the court now

decides on these facts.

The prosecution should play an active role in the adju-

dication of Ion the criminal justice system. Unlike

the court which usually plays a passive role, the prose-

cutor is not constrained to accept passively every

matter that is presented to him. He can screen out

matters referred to him that fail to meet his standards.

He can initiate and channel investigations into the

matters that he views as having special priority. He

has the power to give differential treatment to his

cases proportioning his time and resources based on his

judgement.

The prosecution therefore allows for matters for which

the public attaches priority, in order to preserve the

limited adjudicative resources, spending being done only

on those matters where the public has interest. Petty

cases which would only waste the court's time and

resources are discharged. Thus the prosecution serves

as a guardian, protector and custodian of the communi-

ty's scarce resources for adjudication.



The prosecution has to satisfy the court beyond Yeasona-

ble doubt. This means that the absence of an

witness can easily be used by the defendant to suggest

good ground foy such a doubt. However, t hi's doe~~n't

mean that the prosecution is bound to call every possi

ble ',yitncess. In the c a s;-ec.f Abdulla ~ Kadogo, 10'-'

Sir Joseph Sheridan C.J. held th",\tthe prosecution

counsel is not bound to call the witness who has made

depositions ( or statements). Simila-rly, in the case of

Ii ~Edwards & Others, 19 Mr. Justice Eyle

(as he then was) stated that the counsel foy the pYose-

cution is not bound to call all the witnesses stated in

the Bill. He descyibed the prosecutoy as a ministe-r

of public justice who is called upon to lay such facts

befoye the court oy jury as he thinks the interests of

.justice deman·d~-=-.20

In this chapter we attempted to look at the prosecution

process generally, and the yole that this process plays

in the administration of justice. The next question to

be con s ide red is private prosecution in KenYE'_ ,

will foYm the substance of my next chapter.
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CHAPTER li

PRIVATE PROSECUTION IN KENYA

This chapter is basically concerned with the law relat-

ing to private prosecution in Kenya and the problems

with this law vis-a-vis the practice. di~.:.cuss"""-

ing these issues, it is however necessary to mention the

need for private prosecution in Kenya.

2: THE NEED FOR PRIVATE PROSECUTION IN KENYA

In theory, the responsibility for setting the criminal

law in motion rests on every individual. The genet"al

rule in Kenya in that every citizen has a duty to main-

tain 1 <";In

obligation to bring a prosecution when a crime comes

the citizens have a duty to maintain law

Lord Shaw Cross expressed this view when speaking to the
,

House of Commons in 1951 as follows:

"We hav(~ to SE!CUr-€:? and p"rf2S:"f.:?r-"Y'(~

our individual liberty and security by
evolving a system under which these birth-
rights depend ultimately not upon
an executive however benovelent, nor
upon a judiciary however wise, but upon the
active support and final Judgement of our
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f e I Low c ib i z erj s !",

What Lord Shaw is saying is that individual liberty and

security can best be attained by the initiative of the

i nd i v idu a I citizens as oppossed to the executive or

We conceive this further to mean that this

can be achieved by inter alia, private prosecutions. It

is with such kind of reasoning that Kenya really needs

this system of private prosecution.

Ther e has bf2E·,·na widespread abuse of

to prosecute oy not to prosecute,

it s el f in numerous illegal aYrests, df.?tf:?ntion, un ',.,1 i:,Y ..,"

yanted pyosecutions and situations where acts of crLm i+-

nality go unheeded. Th(·:,?pr"OSf:?Cuto'(' has no

discyetion to refuse to prosecute in cases where ade-

quate €?vidf?r",Cf:f!is at hand,' Th i s r u Le

from the monopoly of ovey pyosecution by the

public that

subordinate fo a quasi-minister (like the Attorney-

Geneyal in Kenya) would and is subject

pressuye to abuse its considerable powers of prosecution

and non-pYosecution, This is the situation existing in

Kenya, which calls for pyivate prosecutions,

In Kenya, the right of private prosecution i~ essential



to count eroae t by weal thy c{nd influential

people to stiffle prosecutions where offences by them

are alleged in reports to the police. This r t qh t being

a constitutional safeguard should be All

prosecutions should not be left in the hands of the

state, which state may refuse to prosecute.

legion of reasons why the prosecuting

not institute criminal proceedings. pol itiooo-

c al considerat i on s soc ial i nert ic~

inefficiency, int~ptitudf.:?,c orr upt i on , in d i f f ereric e <:.'Ind

In such circumstances, the right of p r: i \/ate

p rose.:ut ion is the only limited ammunition left in

hands of the private individual. This roight is a

useful safety valve in case the state fails to to::'ik~?

action. It acts as a useful barrier to higher officials

and wealthy individuals. Noting this point, the learned
,..,

Nathan Kahara ~ case said:

"In Kf?ny.::.'I,thf:?O(ight of pr Lvat o pros';:0(7?cutic.n
is essentially to counteract attempts by
wealthy and influential people to stiffle prosecu-
tions.when offences by them are alleged
in reports to the police. the right
of private prosecutibn is a constitutional safe
guard."

It is f ur t hssr submitted that the protection of the

right to private prosecution is important in that crne

affected by illegitimate activities is more strongly



motivated to mount a prosecution than one who just does

it is part of his duties.

of free errt er pr ~'£;! may be appl ied in this analogy in

that a person acting in his own self -interest

greater motivation to do so.

In Kenya, there are very few police stations scattered

allover the country. This should be a good reason

allowing private prosecution which may even p r OVf,,? a

greater deterent to commission of crimes, because citi-

zens would act under the caution that there

somebody ready to prosecute them if they engage in

criminal activities.

The most frequent offences which become the subject of

private prosecution are assault and trespass.

in addition offences of a minor nature in which the

police quite properly take the view that it is not in

the public interest to prosecute for instance assault.

Also for "matters concerning the local

the local authority in question has been n€;!gligf;!nt in

executing its duties and thereby cause some damage to a

citizen and which case is not taken up by the police

prosecutors, private prosecution may take effect.
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case in point is the case of Nathan Kahara where the City

Commission had failed to prosecute the then mayo'(

Nail'obi Mr.Nathan Kahara for fraudulent all oc at ion 0 f

cel'tain plots, whereof private individuals took over the

prosecution.

Private prosecution then is a right which every individ-

ual in Kenya posseses ~ should the prosecuting aut hor i._-

ties grow cold feet 2m d fa i 1 to institute criminal

pl'oceedings for whatever reason. It is aright which

keeps the Attorney-General on his toes knowing too well

that if he fails to initiate action, responsible citi-

zens indignant at those who flout the law will take

action, and he may only exercise his residuary control.

2: (B) THE LAW RELATING TO PRIVATE PROSECUTION IN
KENYA.

In this· sub-topic, we shall be concerned with the law

relating to private prosecution in Kenya. In d iec u es inq

this law, it will be necessary to deal with other proce-

dural requirements of prosecutions generally as provided

statute,

which also applies to private prosecutions.



The right of citizens to set criminal law in motion is

guaranteed by law.S It is a constitutional safeguard in

the hands of the citizens essential to help enforce the

In the words of Lord Diplock:

The right is a useful constitutional
safe guard against capricious, corrupt
or biased failure or refusal of police
forces and the office of the Director of
Public Prosecutions to prosecute offenders
against the criminal law' 6

In the same case his noble brother Lord Wilberforce

expressed similar words reported at page 477;

II The i nd i v i du a l 1.,.11"·,0 "Jis.he~:.to s,(?-ethe la'.-)
enforced has a remedy of his own. He can
bring private prosecutions. This historical
right which goes right back to the earliest
days of our legal system though rarely
exercised in relation to indictable offences
and though ultimately liable to be controlled
by thFi!(1"1:,"I:,O·(I""·'('2Y C:iF(!nf.,,!·(<'.:tl(by taking OVE"!r
the prosecution, and if he thinks fit,
I",,! nt f(!·(:i nq ,:!\ n0 1 I E"!pro s F(!qui ) r.:.f'L!T.!.<:€\.tr.l.~L!.€\.. .

Y.f~J...U£JJl.~:?~~.'2.D.E:.:t:...Lt~LU ..9n.~1. !.~.a.f..e~li.::.!£~L~ts!.~;t..Si.iD..~'2.:t
!T!.f.~.r....Lt..~~£'.C !;1..{€\.L.:U ..21.j:~..\L ~;;il.. tJ:F~_ I~~!.LL!2..:t... :t.t:Lt~
authoy· itv ' u_._ ..__ .._.....__ .."1._ ....

(emphasis supplied)

In Kenya, the right of private prosecution is impliedly

guaranteed by the constitution and the Criminal

dure Code. Section 26 of the Constitution provides:

3. II ThE"!/;ttorney General ssh a lI ha·'/(;.?pO',.,Ie·(in
any case in which he considers it desirable
so to do;



(b) to take over and continue any such criminal
proceedings that have been instituted or
undertaken by any other person or authority;

(c) to discontinue at any stage before Judgement
is delivered any such criminal proceedings
instituted or undertaken by himself or any
othero per son or authoro i t y :",

Section 88 of the Criminal Procedure Code, the section

implementing the constitutional right of private prose-

by the constitution provides:

1. "A magistt-atE? tr y i riq a case may permit
prosecution to be conducted by any
peroson .

the

2. Any such person or officer shall have the same
power of withdrawing from the prosecution as
provided by Section 87 .

3. Any person conducting the prosecution may do so
personally 01' by an achiocatE:?"

The phraseology contemplates and provides for the right

of individuals to p1'osecute . Ii(') p ar b i c u Lar , this is

indicated by the phrases "take over criminal proceedings

inst ituted by arry other pet-son ~(under SE'CG ion 26 (3) (b)

of the const itut ion); "d t ssc orrtinue c r iminal proceedings

instituted"by any othe1' person; and may do so personal-

It is my submission

that this any other pe1'son includes both natural and

artificial persons.

There are instances whe1'e the sanction of the Attorney



General is needed before proceedings can be instituted.

are provided by different statutes and mostly

include crimes or charges under which the state has

final authority and all prosecutions are conducted at
J'the mercy of the state. These include crimes such as

sedition under the penal code.
...,
i The Prevention of

Corruption Act 8 also requires written consent of the

Attorney General before proceedings are commenced under

the Act.

The sanction to prosecute constitutes a condition prece-

dent to thf? i n sc it u t t on of a pro~::.(=cution. .---JhE?maqi~:;"'-

trate tryinq the case has to satisfy himself that s;·uc h

consent qranted before hearIng thE:?

Where such consent is not granted it appears that the

private i nd i v i du a l has no remedy because the

unless and until the Attorney General's

consent is obtained, no prosecution may be commenced in

respect to those offences.

The Attorney General can control all criminal pr OSf.:?C u··-

exclusive riqht qiven by the constitution and the Crimi-

nal proc (?dure C:ode. Section 26(3)(1) of the Constitu-

. I



t ion stat€:?s:
"The p,tt.:(Yr-nf.:?)"13€:?neralsh",\11 have P()I"')FI'"

in any case in which he considers it
desirable so to do . to discontinue
at any stage before judgement is delivered
any such criminal proceedings instituted or
undertaken by himself or any other person
or author- ity".

Section 82(1) of the Criminal Procedure Code provides in
part;

"In <':~nycr i m i na l cc.'1~~("?an d at .:::\nys-tage
thereof before verdict or judgement,
as the case may be, the Attorney l3eneral
may f.?nter a nol!...f.£.pros:.f~I,l.i.. "

The origin of this right is that it was natural for the

Crown in England in whose name criminal pr oc ef2di nq~::-

instituted to reserve the right to terminate the

same proceedings at will.

When the At tor ney GenE~ral €>nter s a D_olle 12ros-equ i

this means he i~ not willing to prosecute.
,

TI---,is i~" not

the same as withdrawing the case under Section 87 of

the Criminal Procedure Code.

opeyates ?Jn~ ~JL~o f tl--,ep"l'"oceedings. This was e:'l;-

plained in 8. v pur-in 10 by Holt C.J

"The enter-inq of riol Le p ro se qu i I.,.)asonly
putting the defendant sine die and so far
fyom discharging him from the offence, that
did not discharge any fuyther prosecution
upon that very indictment, but that with-
standing, new process may be ~ade out upon
it" •

The noll~ pro~equi is entered by the Attorney General
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by stating in court in writing that the Republic

not int E;:>ndto continue with the proceedings a~ per

Section 82(1) of the Criminal Procedure Code.

nolI ~ pr-osequ i is entered the accused person is. d i s"-

charged in respect of the charge,but this does not bar

subsequent proceedings on the offence. This ',.,1 "". s ("?>; ...•

had been entered but a new information on the same

terms as the laid.
Jcontented lD_:ter al ia that t h~2 +r ia l was a

nullity because the Attorney General had

f i r st i n for mat iori ..

The Pr ivy Council h€;:>ldthat thE;:>(,,:'f1t'(yof Q.oll..f:t.I2..(C'i::.~2qui

did not discharge the proceedings so as to preclude the

filing of another charge based on facts disclosed during

the first hearing.

It conflict

proc;egui and the right to private prosecution. The

rEason upon which the Attorney General was granted

such overwhelming powers over private prosecutions was

that i nd i v i du a Le, €"!~~pec1<:111 V those,? of political (:rf~.-'
ec onom i c ability, should not be allpwed to ma.ni pul at e
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and abuse the prosecution process by prefering ~fr i vo-"

Or ~vexatiousr proceedings against thE'!!

fort une t e members of the public. Yet in

private prosecutor has to show he has locus standi and

a su ~f i c i en t interest: upon he

wishes to prosecute before the court allows him to do

This makes any subsequent assertion that the same

proceedings are ~(ri\/(jl"-'II<::.' ,-,r ~V(:'!!:'I;ati ou s '

ridiculous.

Before a private prosecutor (citizen) can i n i b i ab e the

prosecution he must obtain permission from the magis-

the caSE'. This is provided by Section

88(1 ) of the Criminal Procedure Code which provides in

as far as it is material:

"A ma!;.~ist·,,-at~:?tr y i nq i::\ Ci::i~::;t'!!rney per rnLt
the prosecution to be conducted by any
person but no person other than a public
prosecutor or other officer generally
Or specifically authorised by the
Attorney General in this behalf shall

bf? entitle,d to do ~;o without pe rm i e s i on '! ,

The rationale for this rule appears to be the need to

scrutinise charges in order to make sure that no ~frivo-

lous' or vexatious' proceedings are brought to court.
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In order to know whether or not the Attorney General

will prosecute, the individual should wait for

ble time after the expiry of which he can conclude that

the Attorney General is not prosecuting and can go ahead

to institute private prosecution.

The private citizen then becomes responsible con"""

ducting the trial and he may do so personally or by an

advoc at E'. 1:2 In Nun~2"::i.F" L3 the :i ssue was

whethe"( the private prosecutor was entitled to appear

on appeal, the Attorney General having intimated that he

did not propose to take part in it. In

permission to prosecute was never asked but the

court held that by the magistrate allowing the trial to

( p¥ 0 Ce s s , t=teL:ta'v'1? t..-\=t-e-ma 9 i £~t i d t, e c"t I-l--G.w i-A g t.-4e t-r+a I -e-.::i)

proceed, he gave his permission.

that though no formal leave of court for the prosecution

was r~corded, by allowing the complainant to lead F2\/ i """

dence must mean that such leave was given to him. The

courts ha~e decided that per in i ~-="~:"ion to i nst i t ut e a

4:2



proceeding may be drawn from the parties conduct, if no

objection is raised to the absence of formal permission.

Unt i 1 after the close of the prosecution case such

permission may be inferred fyom the fact that the trial

has been allowed to proceed so far. 15

If the magistrate/judge refuses to permit private prose-

cut ion the assumption is that the magistrate/judge has

exercised the discretion to either grant or refuse such
c),\<?,v-,l--

To this extend the private prosecu-permission wisely.

cannot challenge this decision.

official pro~::,ecutor to take up the prosecution. ou-

submission is that this last alternative is of no us;e

s i nc e in the first place, these official

failed to prosecute. This renders the alternative

nugatory even if the official prosecutor takes up the

prosecution because most likely, he will drop it ow i nq

to the reasons which made him fail to prosecute from

the very beginning.

The private citizen wishing to conduct a prosecution has

to establ ish a l.gcLl.="2..':;tC!n~.LLLthat is to say his 1(;?gal

basis to conduct or prosecute the accused.
,I

The pr i vate

·::J.3



citizen has to be the victim of a crime or he must

some direct interest in the proceedings. In

17, James L.L. that th(-?

complainant must be~-
"f-) r:'E·-("~"-onvJhc,I-",'::Is~:,uffE.~rE·da legal g-rif:"vance,

a man whom a decision has been pronounced
which wrongfully deprived him of something
wr ong full y -r- e fused him somet h ing or I..J-,... ongl"1
affected h i ss Y- ight to something".

The position of the aggrieved party is that he has to

have some personal interest, he must not be a stranger

in tl-,(~?matter-. The courts will not listen to a

busy body who is interfering in things which do not

con cel"-n him'.

Private citizens taking the form of any other person in

accordance with Section 89(2) of the Criminal

Code have the same power of withdrawing from the prose-

cut ion as any other officer provided the provisions of

Section 87 shall apply to withdrawal by that person.

Section 87 gives the effects of such withdrawal. Fir-st----

ly if the withdrawal is made before the accused

is called upon to make his defence, he shall be dis--

charged, but such discharge shall not operate

as a bar to subsequent proceedings against him on ac-
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count of the:."same facts. S£:~condly, if thE' w i t h dr awa I is

made after the accused person i~ called upon to make his

defence he shall be acquitted.

A public prosecutor has the power to appear and pledd

without written authority before any court in which any

case of which he has charge i~ under committal proceed-

ings,trial or appeal. If a private person i n s tr uc t e an

advocate to prosecute in any such case the public prose-

c ut or may conduct the prosecution and the advocate so

instructed act therein under his directions by

virtue of section 88 of the Criminal Procedure Code.

Perhaps it is necessary to e~pldin d~ watching brief'

at this point. This is a situation whereby a counsel is

invited to watch or observe certain proceedings in order

to protect the interests of a party to those proceed-

ings. The counsel takes notes of the proceedings but is

not entitled to address the court on any issues arising

therefrom. He/she may only advice the party whose

interests are being protected. In relation to private

prosecutions, a private prosecutor may invite a counsel

to a ~watching brief'. We strongly encourage this

practIce because the party would benefit from the coun-
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sel 's·adv i ce

The Attorney General may take over and C ont inue 0·(·

discontinue any such criminal pyoceedings that have been

inst~tuted oy undertaken by any other person oy

1'7.)authority. ~ The rationale for the state's taking over

Or being a payty in criminal proceedings has been given

England. He says that the crown conceyned itself with

crimes and the enforcement of regulations against it

firstly so that the king's peace
.•..(statE?

situation) in the realm might be maintained. The Crown

felt it was its duty to maintain peace for th(~

benefit not only of itself but also of the public as a

whole. SE:?condly, it also camE:?to...G~>
the crown t hat the .fd:-;-ms impos£'?cI

the realisation of

as punishment for

criminal offence could be a good source and generator of

income to the treasury of the crown. :2:0

rationales are still as present today as they were in

the early history of prosecution both in England and in

Where individuals want to prosecute, the law does not

provide for any assistance to do it right. But

ly, the individual can seek the advice of a magistrate
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or lawyer or even public prosecutor. These people are

likc·?ly to give him guidelines as to how to go about

initiating the proceedings.

2: (C:) PROBLEMS WITH THE LAW AND THE PRACTICE

Having discussed the law relating to private prosecution

in Kenya, it is inevitable to discuss the problems of

this law vis-a-vis the practice. It is in light of this

sub-topic that the reader can appreciate what has limit-

ed private prosecution in Kenya despite the fact that the

right of private prosecution exists as provided by the

Cc.nstitution.

There has been a feeling that the right of private

prosecution does not exist in Kenya and that Section

of the constitution is in conflict with Section 88 of

the Criminal Procedure Code in as far as the right of

private prosecution is con c E'f" n ed . Th i£.; was ·,.,thatwas

phrase ~any other person' was held to mean the Attorney

l3ener2'\1. Thus the learned Judges of appeal vested the

Attorney General with the monopoly right to institute
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proceedinqs. Thus the learned judges imp 1 i E!c:I

that me"HI i nq of

other- This decision has caused con si df:?l'· abl e

jurists and it is my submission that this

inte-,..pr-etation of the law was/is manifestly er-r-oneous

as I shall demonstr-ate in this dissertation in a

chapter-.

Wher-e sanction of the Attorney-Gener-al i~ a precedent

condition to the institution of a ptosecution,

matter- of statutory requirement, this is aimed at s:·c·(u·····

tinisinq the char-ge and ensuring that only qood and not

defective charges appear in cour-ts.

or- r-efusing to qive his consent, the Attor--

ney--Gene·(al does not have to give reasons. This c an

oper-ate neqatively because the Attorney Gener-al can

usur-p the power-s of the individuals. It is a lsso not

laid down under what cir-cumstances consent

r-efused. Fr-om experience, we find that the granting of

c on s ent takes unnecessarily long period of time.

the private citizen decides to initiate criminal pro·_·

ceedings, it is because the public have failed to act,

set it becomes has to WEl.i t



ceensent wh i c h he is neet sU'('e will be qrari t ed to

Whel"e the Atteel"ney Genel"al l"efuses the ceensent tee pl"ose-

cut.e, it appeal"s that the pl"ivate i n d i v i dua l has no

l"emedy. This is by vil"tue of Section 26(8) of the

Constitution which states that in exercise of the powers

conferred upeen him (which include the peewer to give eel"

l" e fust"?

subject

consent), shEd I not

tn the dil"ectieen Ol" contl"ol eef any pel"son Ol"

authority so that the courts would have nothing to

question abeeut such l"efusal of consent. It is he'reby

submitted that the Attol"ney General's power should be

subject to at least direction if not contl"ol by the

courts. This will become clear in our recommendations'

~:;;ect ion.

The errtr y of the

accused who may still be charged for the same offence.

The problem here is enshrined in Section 26(8) of the

theConstitution a~:;st at ed above, that is to say that

Attol"ney General i~ not subject to the direction or

c orrt r o l person or authority.

The courts seem to have accepted this view that the

powel" of the Attol"ney General i~ not subject to review.



Cockburn

this view saying: \
"It is undoubted powet' of the Atto'(ney
General as representative of the
Crown in matters of criminal judicature
to enter a nolle prosequi and thereby stay
proceedings. No instance has been cited
and therefore may be presumed that none can
be found in which after a nolle prosequi has
been entered by the Attorney General this
court has taken upon itself to award fresh
process or has allowed any further proceed
ing~:;to bE' talken on the indictment II \

Where an individual can prove satisfactorily that the

tion at least, in theory the courts ought to quash

this But in practice, this would be

difficult since the court would state that the Attorney

General is acting within his powers as provided by the
1a'..,I, sel that in in()~:.t cases, the court will not

enqui're into the validity of the

so that the aggrieved party may not

to chall E?n(~(:? it. We are stronqly against- - t h i ~5

position and hold that

ject to challenge by the party against whom it is

ent er E'd.

The Attorney l::Jeneralcan ente'( a Q01~E' prosegut without



first hearing the parties concerned. In a civil case as

the plaintiff, he can also enter a

disposinq any

technically imperfect proceedings. This was a way of

~oding the citizens' right to initiate criminal p·(O-

c!?edinq ss , It was also based on the fact

imperfect proceedings for extortion of money were being

by-ought t o thf? cou rt s , {-i p rosec ut ion should not bf2

oppresive to the accused person. The Attorney General

interferes with criminal prosecutions as a matter of

publ ic po l icy. However, it is our submission that this

right has been misused even in areas where the prosecu-

tions are public.

prosecutions will

One cannot clearly say what kind of

bf? st ayed, the nol_..l~_Qf O!=·f~..clui.has

been used in very different ways and more particularly

wrongly. The implication of this to private prosecu-

tions is that such prosecutions may be terminated at any

time before Judgement is delivered.

The next problem is that of seeklng permission from the

magistrate trying the case as required by Section 8(3 (1 :>

of the Criminal Procedure Code. Where the matter is in

the High Court, the usual procedure i~ still to obtain

or seek leave to prosecute from a subordinate c our t



within whose jurisdiction that matter

proceeding with the prosecution in the High Court. Where

this is not possible the High Court judges may be taken

to fallwithin~ the Magistrate trying the case'

pe,!"missionmay as well be sought from them.

The Cr-iminal Procedure Code restricts the right of

private prosecution by requiring the private prosecutor

provide for such permission. We humbly submit that the

to obtain the permission of the magistrate trying the

case. The)"e are of course good policy reasons to

require individuals who wish to commence private prose-

cut ions to obtain such permission. The vital one is to

scrutinise the charges in order to ensure that '! f'( i \lCf~'-

l ou s '
uand/or ~vexations' suits are not brought

the cour t • Section 26 of the constitution doe~; not

requirement of permission contained in the Cr iminal

is of doubtful constitutional validity.

Can a provision in an 6rdinary statute qualify a right

fountain law i.e. the constitution in a

manner not provided for nor contemplated by the fountain

We submit that the requirement of p er mi s s i on

should have been provided for in the constitution.

In deciding whether to grant permission or not, the



trying the case has to make an inquiry to

find out whether or not a report has been made to the

Attorney General The rE'ason

\,Jould app e ar to be further control of private prosecu-

tion and that private prosecutions are not the priority.--------------
Th e r (;? has to be a failure on ~he part of the public

2fficia15 befor~ the right is made use of.

The magistrate has a discretion here, but this
\oj "L.

tion
JV

should be exercised Judiciarily . He so.hould show

or i rid i ca t e that he appreciated the discretion or that

he made the decision in the proper exercise of his

disc r- €:otion.
(\

T~ere is no formal
Ir

Iaid dO'nlnY_LLLe$' to.

the permission is to be granted or..-"
magistrate has the power to refuse or grant the permis-

when refused. The

sion where he deems fit. This subjects the granting or

of the permission to i rid i v i du a I bias .and

possibly corruption. We submit that the gr2i.nting 0"(

ch?n i 211 of such permission should not be left th(~

discretion of the courts but should be controlled ~y

WHh locus standi, we don't know whether the line of



int ere s t has been very restricted while on the other

it has been 1 ibel""all y

instance, under English law it has been held that

en f or ced. 24 This is sufficient interest. This is not

the case in Kenya as observed by the Privy Council- when

it held that public rights can only be asserted by the

Attorney General as representing the public.

The attitude of people towards the prosetutidn and

enforcement of criminal law as part of the duties of the

police and the department of Public Prosecutions has

also limited the use of private prosecutions. This fact

is supported by the Police Act 26 Section 14 of

Act provides:

The police force shall be employed in
Kenya for the maintenance of law and order,
the preservation of peace and protection
of life and property, the prevention and detec-
t ion 0 f cr ime, the app"(ehens ic'n •...,. CLU e.n.dt..;,.y.:.s
and t h (~? ~~llf...Qr:"~;J~m~!}:l!2.L ~LL.l~'i~~~and
·(·egulations with which it is char~led".
[emphasised supplied]

The private citizens do not see it as part of thei ·r

dut ies to initiate criminal p ros ecut ions. ~3uch an

attitude has its origins in the colonial era when the

law was imposed and the machinery for

was also created. The law was seen as an instrument of
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C'I:::'1::nr E' ss ion , the police were the major department used

in prosecution and this attitude has not been

The police department consequently feel that by the

citizen deciding to intiate proceedings, they are under-

mining their- posit ion. They are therefore not

hE?l P f u l arid do not gi~much assistanc(-?--

In practice a private citizen who wishes to initiate a

criminal prosecution has to meet the costs of the pro-

ceedings. The citizen will also involve themselves in

expenses of hiring legal services. This makes private

prosecutions so expensive that very few people are able

to afford them, since in Kenya the majority are the poor

people.

The private citizen conducting a prosecution 1S at a

because he faces the problems of the

as discussed hereinabove as well as having to satisfy

the court with all the mentioned requirements which are

required in an ordinary police prosecution. This

makes the citizens exercise of his constitutional right

difficult and for these reasons very few prosecutions

a-re made.



J

Secondly ? we have seen that private prosecutions are

usually foy offences which aye yeally moye personal

than public, probably because the citizens have to have

a locu~ ~.:L~n<;i:L• But it brings onf.~to the c oric lu ssiori

that pr-ivate prosecutions are really not playing a

-veyy important role in Kenya's cyiminal law.
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CHAPTEF.: l.!..l.
LEADING CASES ON PRIVATE PF.:OSECUTION IN KENYA.

In this ch ap t er it is pi'"oposed to discuss two i'"ecent

cases of a pi'"ivate pi'"osecution in Kenya.

intended to show how the COUi'"ts have in pi'"actice i nt (7.?i'" ,-

the law i'"elating to pi'"ivate pi'"osecution. Both

cases conti'"ibuted gi'"eatly towai'"ds the position of p'r-i--

vate pi'"osecution in Kenya's Ci'"iminal Law. These cases

are the case of 1:;;:ichai'"Q..Kimani_ and i3.M Maina--v--Nathan

V~t1.;:r('~l (Th~ t1athan ~:::ahc:\i'"a~;ac;e) and the case of Jople..x.
.--.Constant ine Qaif?nq-v--F.:epublic'::'(Jopl ey' sease). A b r ief

'::ornp a r i son ',..I ill thei'"eaftei'"be made between ~:::('?nyaarid

England on pi'"ivate pi'"osecution.

(I ) THE NATHAN KAHARA CASE:

In this case, the accused was chai'"ged w i th sf~vf2nteen

counts of conspii'"acy to defi'"aud conti'"ai'"Yto section 317

of counts

to comrnit a misdemenour' cont'('a'('yto s:,ection 3'34 of the

penal code. The chai'"ges wei'"e filed in COUi'"t by way of

p~ivate prosecution undei'" section 88(1) of the ci'"iminal

pr oc edut-f? code. The accused was the mayoi'" of Na i '('ob i

and the complainants wet'e ~ city c ounc i Ll or a , The

Conspii'"aci~s alleged concei'"ned the allocation of cei'"tain

plot~ in the city which was alleged to have been clone



fraudulently with the intention to defraud the public.

in the Chief Magistrate's court

done by the advocate for the complainants who applied

for leave to prosecute as required by the The

leave was granted. The accused pleaded not guilty to

all the counts but there were some preliminary questions

to be !;:.;ettled.

The accused's counsel argued that the complainants had

that no complaint

lodged with the Attorney-General or the police before

thE? appl icat ion to conduct a private prosecution

made. The counsel for the accused also argued that the

Att.Yrney-Gener al consent to prosecute was essential

at least his refusal to prosecute must p'recede the

setting in motion the machinery of private prosecution.

The c9mplainants countered these arguments by relying on

Section 88(1) of the criminal procedure code which gives

the citizens the right to bring to court a p r t v s t e

pros.ecut ion. They also tried to establish that

thE:? common law and Kenyan law their right was estab-

and recoqnised without any pe'rsonal

injury.
1_'

Locus Standi Wi:,S not neccessary and if was then

60



the councillor and members of public had the interest in

the matter which was of public nature and which they

were duty bound to protect.

all the charges against thl';?accused. The

r~?ason he gave was that the Attorney-General had th!'!:'

ultimate and undisputed control over the prosecutions.

The Chief Magistrate agreed with Mr.Chung~ who appeared

as amicus curiae. He held that a private prosecution

will not be allowed to assume the role of the Attorney-

General whose duty is to initiate prosecutions. Here '..Ie

see that the state counsel was wrong because the private

citizen when he initiates a prosecution does not assume

the responsibilities of the Attorney-General.
I

met" el )i hel ping

He

in the administration of justice in

ensuring that law breakerS are brought to light.

The Chief Magistrate erred in holding that before a

citizen can initiate a private prosecution he needs the

consent of the Attorney-General. This is because the

kind of offences which the statute require consent did

to cover those which require consent or
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sanction of the Attorney-General are offences related to

Or" against the state and serious offences as murder or
:i.nCf.?st.

The Complainants after this decision asked the High Court

quash the rulIng and refer the case to the Magistrate

with orders to hear the case. The complainants appealed

but not against the ruling because in section 348(A) of

the Criminal Procedure Code, only the Attorney-General

may c~pp€.~alfrom an order dismissing The

since a number of important questions or points of law

The main ground of appeal was that the IeaY'ned Ch :i. e f

Magistrate erred in law in holding expressly·or implied-,
ly that the Attorney-General's consent to prosecute or

his refusal to prosecute must preceede the setting in

mot ion of the machinery of private prosecution or at

least the Attorney-General and or the police must always

be involved in the process.

The High Court ruled that the powers of the p,ttoY·ney···



t3E~ne(·c:il are laid down in the constitution and that

before he can control a private prosecution, he mu st

take it over. The Attorney-General has the duty to

prosecute in crimes against the State and in the present

case the alleged fraud is against the public.

The High Court ruled that the private citizen has a

right to initiate criminal proceedings where neccesary.

The court qouoted on English decision where Lord Wilber-

f orc e ss a i d r+

o
J

"The inc:l:i.vidualin such f::.:i.tUi::it:i.ons
who wishes to see the law enforced
has a remedy of his own, he can bring
a private prosecution. This historical
right which goes right back to the earliest
days of our legal system, though rarely
exercised in relation to indictable
offences, and though ultimately liable
to be controlled by the Attorney-
General (by takinq O\/er thE~ prcsec u t Lon
and if he thinks fit enter-ing a

!l01..L~ [0"CI~.U:l.Ll ·r emi:lins ,:I v a lu ab lee
constitutional safequard aqainst inertia or

••• - •••• "'1

partiality on thE':!p arb of th€~ ':luthor-ity".':;;

The cour-t noted that the situation in England is ver y

similar- to ours (Kenyan) and the right of

prosecution is guaranteed to every citizen.

The lear-ned Chief Magistrate erred in complying with

the request of Mr-. Chunga to dismiss the charges and
•



discharge the accused on the ground that the Attorney

General has undisputed control over all prosecutions
without considering how such control is exercised. This
has already been discussed in chapter two.

Mr. Chunga argued that permission to prosecute may only

be granted by a magistrate hearing the trial. The High

Court held that in the context of Section 88, a magis-

trate or the court trying the case starts by taking the

plea, when the accused personally pleads to the charge.

It i~ at this stage that an application may be made for

permission to prosecute. In the present case the per-

mission seems to have been granted before the trial

because the accused person was not before the court.

The Senior Resident Magistrate therefore had no jUris-

diction to grant or refuse permission.

Whe~ granting permission to conduct a private prosecu-

tion, the magistrate has a discretion which should be

exercised judicially. The ~ .~enlor Resident Magistrate

when granting the permission did not show or indicate

that he appreciated the discretion or that he made the

decision in the proper exercise of his discretion. Here

the court was saying that when a magistrate gives a go-

ahead to a private prosecution he has at least to say
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that he is doing it in his discretion. The High C:ourt

did not expound on whether or not it wanted reasons for

the granting or refusal of the discretion.

The High Court also held that the question of

?tc~ndi. was i rnport ant, hO'r!thE~ complainant i nvo l v ed did

ssu f fer any personal injury or damage. In our prel::;ent

case, the High Court did not say whether the complain-

ants had an interest or not but we can infer f r om th~?

decision that the complainants did actually have a

locl-:.\.:';Lst...!::<.nc.jiithat b~:?ing councillors, they wou l d

damage on their reputation if plots were being allocated

fraudulently. It was therefore their duty to see the

affairs of the council were managed fairly.

The High Court should have settled the issue
I
§tandi because we do not know whether the iss:·ue 0 f

inte'(est should be restricted or liberally

as it has been on several occassions.

This case is an important case because it has settled

finally that citizens have a right to initiate criminal

prosecutions although this was not in issue because the

c our t had settled this question earlier and allo',.,led



citizens to conduct private prosecutions. 4

But the court settled a few questions on the principles

to be applied when an application to conduct

prosecution was made. The case did justice in reviewing

the decision of the chief magistrate.

II. JOPLEY'S CASE
Mr. Jopley Constantine Oyieng (Mr. Oyieng) lost his job

in the civil service in circumstances which he consid-

ered to constitute a criminal offence committed by his

work-mates with the design of tendering him jobless.

In 1980 and 1987 Mr. Oyieng unsuccessfully sought the

permission of the chief magistrate to institute private

prosecution under Section 88(1) of the Criminal Pr oce-"-

dure Code, whereupon Mr. Oyieng filed a criminal appl i"""-

cat ion in the the High Court CA"("agons) gy"oundecl on

Section 67 and 84 of the Constitution. Thc:"?High Cou"r'"t

dismissed the application on a preliminary ground, that

the application was incompetent.

M"( • Oyieng appealed to the Court of Appeal (NyaY"ang i,

Platt, Apaloo ,LJ.A). In dismissing thf:? appeal, the

Court of Appeal said inter alia:



~'

"In thE' i n sst an b c:ase[hE~ apr)ll ant
,., ., c. I')"',r c'::.L' 1: r- CI " .-' (.., >- ~ t" ,.-, f 3' I <1:. .- 1"1'- i \/.-'I~i:.>\¥<::o. _ • \ .•\ t ,._ \ I ..; -:;0, r .::1'" ... .. or ct ..' r ct .. "-

p"1"OS(2cution. Onl' t le Att()"rneY-"'GeneY'';:il
has the riqht un'er Section ?6 of the
Const itut i.~)nto ins~ itut e':;I'Jim inal pr oc eed :i. n!;,ls.
No similar rig~t is exter~d to a private
individual and:t is obvious that Section 88(1)
of thE:- Cr i m i n a l ..,.-,,·:.e·du·(f?Cod€-?does not

override Section 26 of the Constitution.
Section 26(3) contemplates prosecutions by
authorised parties in respect of which the
Attorney General may act as provided in the
subsection".

Thus the learned Judges of Appeal vested the Attorney

General with the monopoly right to institute criminal

This decis.ion has caused considerable

amon!~st Jurists and lovers of liberty tht::-

inte'rp'(E::t,,~ti on of the law by the Court of Appeal is,

the greatest respect manifestly errQneous as we

shall demonstrate in this discussion.

In so far as it is material Section 26 of the Constitu-

tion of Kenya provides for the Attorney-General

in relation to criminal proceedings. In par-ticular hE:-

may continue or discontinue proceedings instituted by

Section 88 of the

Criminal Procedure Code, the section implementing this

constitutional right of private prosecution confered by

the Constitution emphasises on the phrase

in r e lat i on to pr-oceedings_
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We have stated the above sections because the Cou~t of

Appeal interpreted the sections in the Jopley's case to

deny Kenyans the right of commencing criminal proceed-

ings in our courts. The court also held that Section 26

of the Kenya Constitution and ~ection 88 of the C.P.C.

were in conflict.

Taking a miniatial examination of each of the words used

in Section 26 of the Kenya Constitution, there is noth-

ing to suppo~t the proposition propounded by the Court

of Appeal. On the contrary, the phraseology contem-

plates and p~ovides for the right of individuals

to prosecute. What does the phrase ~take over criminal

p~oceedings instituted by any other person unde~ section

26(3)(6) mean? What does the phrase ~discontinue crimi-

nal proceedings instituted by any other person mean?

Take over or discontinue from whom? There is no precise

provision in the Kenya Constitution or other statutes

which defines the words ~any other person' to mean the

Attorney General and the Court of Appeal did not cite

any such provision or a single decision to back up its

proposition.

We submit with respect, that the Court of Appeal erred
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in holding that there was a conflict between Section 26

of the Kenya Constitution and Section 88 of the Criminal

Procedure Code in as far as the right of private prose-

cut ion Under- the Kenya constitution,

criminal proceedings can be instituted by any of the

following namely the Attorney General; other authorities

such as immigration officials, labour officers etc., and

any other person, both natural and artificial.

Admittedly, by the exercise of the residuary power, the

Attorney General can of course prevent the right of

private prosecution being effectively exercised in any

par b i cu Lar That notwithstanding, we submit

the only gloss over the right to institute private

prosecution, the ultimate control vest t'?d in

Attorney General. This position, that the realm of

criminal prosecution is not the exclusive presence of

the Attorney General was clearly spelt out in the

Gouriet case5 by Lord Viscount Dilho'(ne at

page 490 D when he said:

"Th eve a'('ea rrumb er of sst at utor y offences
for the prosecution of which the consent
of the Attorney General or of the Director
of Public Prosecution is required but apart
from those offences anyone can if he wishes
start a prosecution without obtaining anyone's
consent. The ~nforcement of th~ C:riminal law
does not depE'n<1on th~ Attorney"-!3eneral alone".
(emphasis suppli~



Us:. i nq t J-'If?~ literal rule in Statutory construction we

submit, with utmost respect to the learned Judges, that

the court of appeal misaprehended the law. Subject te',

our comments above the criminal procedure code is not in

conflict with the Kenyan Constitution on the issLle of

whether or not a private individual can commence crimi-

nal proceedings in our courts. Indeed the legislatt..l"rE·

took the pain to distinguish between a private and

public prosecutor. The legislature thus stated:

"Pub I ic p ro!:·ecut or-" means ':''1 per son
prosecutinq for or on behalf of the
republic or for or on behalf of a
pub lie aut he•.•"i t y , "Pi" i vat E' VI'" osee ut or'"
means a prosecutor other than a
"publ ic pr-OSf:?cutor-".E.

Befo're the dec i s i on o f the C:ou'rt of Appeal in the Jop-

ley'~-::..cas~, it had been tak€~n as an established pr inc i r-

pIe of the law that a private individual c an en f 0'(' c e

criminal law in our courts. The decision under

threw out alot of uncertainty on this principle. Fi fty

six years ago, the Supreme Court of the Colony Protec-

to'rate of Kenya in the'?casc·?of 7

held that there was not only the right of private prose-

cut ion in Kenya, but that permission to commence private

prosecution proceedings may be implied although permis-

sion was not formally asked for or granted, if a magis-

70



trate allows the trial to proceed. This position was

"~.JearE~•.•• satifisfied t hat a prLv st e
prosecutor as a party to proceedings
i~ the High Court has a right of appeal
to this court subject to the residuary
control by the Attorney-General over
every criminal case under the provisions
of section 82 of the criminal procedure
ca:)d€? II

The courts have often restated that the right of private

prosec ut ion i~s available in ~:::enya.In the Cc:t~::"E~ of
qRiddlesbarger-v-Robson- the Court of Appeal

for Eastern Africa stated this right. decisions

emphasiz ir",g the same right are those of Mohanlal
I<aramshi Shar-v- Ambalal Chotobai Patel and Five

others10 and Kyagonga-v- Uganda11

Of course the above decisions preceded in point of b i rne

the promulgation of the 1963 Kenya Constitution. ""H

mischievious argument could therefore be put forth, that

w i t h the commencement of the Kenyan Constitution, the

right of private prosecution was annuled. Howevf?r if

the f ourid in!;.l fathers Qf this nation intended to take
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t ion they ',.,Ioulelhave done that by use of

C:onst itut ion.

found in the Kenyan Constitution. F.:easoning

to this, ~.,Jas uSt:-?d by the High Court (S i rnp sori

C.J.,Todd,J.Gachuhi J. ) sitting as a Constitutional

c our t in the caSf2 of Zai Ernest Mwangombeother-v- gl:2 .

We submit that reasoning is sound and should be applied

to counter any suggestion that the right to i net Itu t e

private prosecution belongs to a bye gone era the

colonial el'·a.

Reading the Jopley decision, one notes that none of the

above cases was cited to the Court of Appeal.

if the cases had been cited to thE~ court, it might have

reached a different decision. We may never k~ow whether

the omission to cite the above decision Or any other

indicia of the level of advocay, or the tragic

quences of practicing law in juydisdiction that has

abandoned law reporting. l-Jhat is c If.'?ar", 1·C"
"~

that the Jopley decision was reached per incuriam and in

total disregard of the prevailing authorities. If th(e

Court of Appeal intended to overturn all the decision

herein cited, nothing would have been easier than to say

sel.



The Cou'rt

It threatens to cut a class of rT'IF:?n and

women who are fully aware that the prosecuting c:\uthorj,'-"

ties will not institute criminal proceedings for whatev-

er reason, may deliberately and with impunity transgress

the criminal law even in the face of responsible citi-

zens who have interest in the due compliance with law

but are now rendered impotent by the decision of Cour-t

of AppE.~al. It IS now a blow to the rule of law. It is

a retrograde step in an age when the people are clamour-

ing for greater freedoms and liberties.

The sad affair is that the decision is from the highest

court in the land. It binds all the courts in ~he lower

judicial h i (:?r a 1'- c h Y • rec.'.l.sonsf or

Cou'rt of Appeal itsel f to depaY"t from the decision

especially on the basis of the doctrine of ~)'r-ec edent •

l,.Jesubmi t wit h de fe'rE?nCe the courts should never

that the Court of Appeal had no jursdiction in the first

int er pr et Section 26 of the constitution.

Section 67 of the Kenyan Constitution vests the Court of

Appeal with the jurisdiction of interpreting the Consti-

tution Lower Courts need not feel bound by the decision-----./



in Jopley's case.

PRIVATE PROSECUTION IN KENYA AND ENGLAND:
A COMPARATIVE STUDY

/

The essential functions of the prosecutions are the same

in England and Kenya. In both countries prosecutors

have three major tasks to perform they must

make a decision on whether or not to bring criminal

charges against an alleged offender second, they must

put the accusation into proper form and have it before

the proper judicial authorities; and third, they must

present to the court evidence tending to establish the

guilt of the accused.

In both countries the prosecution is theoretically on

an equal footing with the defence, with each side pre-

senting its evidence to the court and the court acting

as an impartial umpire in reaching a decision based

solely on the evidence presented to it by the parties.

These systems are markedly different from those in

continental Europe, where the judges are expected to

investigate a complaint and find the facts
~

for them-

selves.
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In both countries, most citizens are satisfied to let

thf? pol ice 0"( police sOliciftors initiate criminal

proceedings so that private prosecution is negligible in

vo IUlnE:? There can be no doubt that the proportion of

all prosecutions started by police are far more numerous

than any other kind. The few strictly private prosecu-

tions are likely to be undertaken by large commercial

f ir ms-- Banks, Insurance Companies and the I i k E:? for

offences that interfere with their business. There is

also a small class of minor offences which are normally

privately prosecuted, the most notable example being

Despite these similarities, Kenyan and English methods

or prosecution, and more particullary private prosecu-

tions al'"eprofoundly d i f f ererrt ,'nlhich different:~ occa--

sions a better system of private prosecution in England

as compared to Kenya.

Firstly, in England, eV(-2f1when th€:?pr-osecutor

is a policeman, as he is in most cases, he prosecutes

by virtue of his right ~ a pr j v at e c it.i zert and not by

v i r t ue of his office. This is seen in the way cases



summarily in the lower courts are named. The

title of a case reads as if it were a private suit

between two parties. The complainant (who is probably a

police officer) and the defendant. This is different in

Kenya so that when the prosecutor is a policeman, he

prosecutes by virtue of his office and not by virtue of

his right as a private citizen, which makes the public

to shy away from private prosecutions.

English police are theoretically in the same position as

private complainants. If they decide that an offender

shall be prosecuted, they prefer charges against him in

the name of one of their officers. That officer then

goes to court to conduct the case for the prosecution.

The alternative is for the police, like the private

complainants to retain a solicitor or barrister to

present the case in court. This is becoming more and

more common especially with the extension of free legal

aid, the defendant is likely to have a lawyer in his

side and the police likely to be well represented.

All this l·~~ contrary to the Kenyan situation especially

when one considers the fact that free legal aid is rare

i f at all available. This makes legal argumentation
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difficult for the private prosecutor.

Both in Kenya and England, the Attorney-General has

potentially a considerable amount of control over crimi-

nal caseso. There are a number of offences which cannot

be prosecuted without his permission, including cases in

which the government is itself interested f or ex arnpIe

violations of and <'''II ~::oonon-

goveO

( nment al offencers such as incest, where the right

of private prosecution may be abused. ThE? Attorney

GeneO

( al also has the power to stop any criminal ac t ion

the case be terminated.

In England, the Attorney-General's power tCJ enter

[lolle prosequi is in practice rarely used being emo

--

ployed for the most part only when some technical reason

makes it impossible to dispose of a case in any other

way. This is not the situation in Kenya where the

Attorney General~s power

been arbitrary used to terminate cases.

This section has gone far to show how Kenya's pr ivate

pr-osecut ion law should be compared with that of Eng-o
-

1and. The relevance of this comparison in this chapter

.r

rr=»
I /



is that Kenya should adopt the prominent features of

the law relating to private prosecution in England

Some problems, as those experienced in either Nathan

Kahara's case or Jopley's case may not be encountered.
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CHAPTER IV
TOWARDS a BETTER PRIVATE PROSECUTION SYSTEM
IN KENYA
1L [~ CON~LUSION

The main concern of this dissertation has been to evalu-

ate private prosecution law and practice in Kenya.

In chapter one, we dealt with the prosecution process

generally. F'rosec uti on is defined as the process of

bringing a criminal charge against a person in a court

This i~ done by a person called the prosecutor

or a prosecuting attorney. He is supposed to be

impartial umpire of the court.

Prosecutions were seen to be of two types, public and

private prosecutions. The former entails all

that go foy trial in the name of the state while the

latter entails all cases where prosecutions are initiat-

ed by private citizens. The prosecution process is seen

to start from the time a suspect is arrested to the time

of judgement whether conviction or acquital.

It was also observed that the prosecution system prac-

tised in Kenya emanated from-England. This made it
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necessary to trace the evolution and development of

English prosecution law, so as to have a greater under-

standing of the same in relation to Kenya. Kenya was

declared a British Protectorate by the 1895 East

African

English

Order-in-Council afterwhich Kenya adopted

Prosecution System. The last section of

the

the

chapter examined th role of prosecution in the adminis-

tration of justice, the more vital one being that of

aiding the court to arrive at a fair and Just decision.

It does this principally by the ~djudication of the

criminal Justice system.

Chapter two was basically concerned with the law relat-

ing to private prosecution in Kenya and the problems

with this law vis-a-vis the practice. A brief mention

was made on the need for private prosecution in Kenya

where of it was seen that private prosecution is a right

which every Kenyan posses, should the prosecuting

authorities grow cold feet and fail to institute crimi-

nal proceedings for whatever reason.

We studied in detail the law relating to private prose-

cut ion by first establishing that the right of private

prosecution is guaranteed by the constitution and



implied by the Criminal Procedure Code. We saw the

requirements precedent to the institution pr a v at o

prosecutions which include; consent of the Attorney

G£?I'H?ral (in some cases); permission of

trying the case and locus standi. We saw the problems

wh i c h limit private prosecutions which i n c l u d e j thE'?

misconceived feeling that the right of private prosecu-

tion dof.::'snot exist in Kenya and that Sf;?Ction

the constitution is in conflict with Section 88(1) of

the Criminal Procedure Code; the granting or refusal of

the Attorney General's consent to prosecute, the grant-

ing or refusal of permission by the magistrate trying

the case, the problem of locus standi;

General's power to enter of

initiating private prosecutions and the societal atti-

tud(;?~.:,gE·nf:?r-ally.

In chapter three, a detailed examination was made on

case law relating to private prosecution in Kenya. The

These cases brought into

Kenyan courts regard the right

prosecution and more particularly that the

of pr a vet e
v...

corts a're
#..

unwilling to recognise the right. The cases

} 8,-·..::.



to private prosecution in Kenya. Thereafter a compara-

tive study was made between Kenya's private prosecution

system and that of England. It obse-r-ved that

English private prosecution law i~ far better and effi-

cient vis-a-vis that of Kenya, as a consequence of which

recommendation was made for Kenyan courts to adopt the

private prosecution system of England.

Th f!:"j"" (-? indeed alot of recommendations towards a better

private prosecution system in Kenya. This is the case

for reform and will be dealt with hereinbelow.

There is a discernible trend in Kenya towards centrali-

si:":ltionof a lI pr"osecutions in tht:-l-Htorney I3l-?rH::?ral(i.e.

tt--,estate). It that il---,e distinction

bl-?tween public and private prosecutions have bE?en i n---

c r e e s i nq Ly loosing meaning owing to the demise of the

latter prosecutions in the face of inter alia, the power

The writer's contention is that this right only exists

in theory and not in practice. Emminent English jurists

have also expressed the same view. K.W.Lindstone refer-

ing to what their Lordships said in

)



s~::\i d:

"Such i s th thE?Oro)",the roeali ty is
different. The right of private
prosecution is in fact exercised only
by those who have the skill and resources
for investigation. The truly
private individual seldom has the necessary
skills and resources to institute such a pro-
secution. His frE'(':?domto do so i~:;Vl'?r-Y Li m i t ed :",

It is hereby submitted that the executive does not in

fact recognise the existence of the right 0::) f p r i v at e

pr osec ut ion. In Gour iet 's ~:ase-L the State

Counsel thus submitted that the private prosecutor o,.J i 11

not be allowed to assume the responsibility conferred on

the Attorney General. This trend is what the authoO(

has all through this work been arguing to reverse.

4. (B) THE CASE FOR REFORM

The fClrego ing chapters have led the present writer to

come to the inevitable conclusion that pr ivat e pOI'"OSE"!C u--

tions have not played an important role in

criminal law, they have not been a corrective measure in

the lands of the citizens, but have been the privelege

of a few citizens who can afford to institute them. We

would therefore recommend that a few changes be made to

make private prosecutions more effective.
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Firstly, the feeling that the right of private prosecu-

tion does not exist in Kenya and that Section 26 of the

Constitution is in conflict with section 88 of the

Criminal Prosecure Code in as far as the right of pri-

vate prosecution is concerned should never arise. The

phraseology of Section 26 of the constitution contem-

plates and provides for the right of individuals to

prosecute. We recommend that Kenyan courts should

recognise under the constitution that criminal proceed-

ings can be instituted by any of the following, that i~

to say the Attorney General, other authorities such as

labour officers etc and any other person both natural

and artificial

The second issue relates to the requirement of consent

of the A.G. as precedent condition to the institution of

a prosecution whether public or private. The original

aim of this requirement was to scrutinise the charge(s)

and ensure that only good and not defective charges

appear in court. We humbly submit that this original

aim is too insignificant vis-a-vis its consequences,

most remarkedly being the denial of such consent. We

recommend that the law be changed to require the Attor-

ney General to give reasons for granting or refusing
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the consent. This would ensur~ that Justice is occas-

sioned because the affected party will be in a position

to challenge such reasons. This would also erode the

possibility of usurping the powers of individuals. The

law should specifically lay down circumstances under

consent may be refused. It should also specify

that this consent be communicated within reasonable time

and preferably set a maximum period within which the

consent should be communicated.

The practice in Kenyan courts has shown that courts will

not question the decision of the Attorney General if he

refuses to grant his consent. This may be partly be-

cause the courts are part of the government machinery.2

We recommend that courts do question the Atto-rney

GeneT"al 's decision in this respect. This s,hould f2V(;:-n

be strongly observed in Kenya where there is alledgedly

separation of powers.

The Attorney General as the director of public pr osecu-:

tions has extT"emely wide powers in disposing cases,

especially his powe r of nol.le prosequi which is not

subject to review of any other or q an , The
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"AttOrtH'Y Go no r a 1

I prosequi

rnav i nv ok o 11is p()WI'rs () I' \)() 11 ('

to v e to PI' i v n t o p r os ocu t ion s . In t h (' r:1 sr' () I'

R(through John Harun v 3Kanguhu ~gl[tngl[t), no S()()l1('r

did he t a k c 0 v C' r t ho pro S o cut: ion t h a n h (' r> n t (' r (' d : I 11f) 1 1 ('

prosequi to dispose of what was in my v i cw a prrI'r-cL p r i va t.o

prosecution. Thus wh r-r oas no11 (' pl'(),"r'f~

for the sLate in public pros(>cutions, i t fat all v v i t i a l (> S
\ "

t 11(, r i ,.:II t t () I\I' i v :1 t I' I)I" )~:(, ('II t i,) II , ,
and exercise by the state of the ov or r i rl i njr powr-r Ill' t hr-

drastically reduce the number of p r i v a t « p r o s- ocu t ions.

T h ere i s the ref 0 r e nee d r hat the 1 a w r p ga l' cl i ng ~~ _1 r

prosequi b o altered by imposing till' du t y IJ! ;)('C()ll11l:l-

b i 1 i t yon the s tat e in the con duc t 0 f pro S(' ('uti o n s, () r

nolle prosequi. \\"r i tin g 0 f En g 1an d , r:d v.a r d s h ns ""I'ornrnrnd-

o d c ou tr o l by l('p;islati()l1, t hu s :

"L('gislalioll wi l I be r oqu i r c-d , if it \':('1'1'

thought tH'CCSS:l.ry to r oso l v o the ou t s.t nnd i nn
illogicallity still attendant 10 t h r c-n t r v
or IlO 11 (' prosC'qu i in c r imi nn 1 (';1 ~";I":". iJ

It was suggesled in pa r t i cu l a r in Konv a that rr'aSl)ns ()III~IlL

to beg i ve n w hen eve r a no 11 C' Ii r 0 s ('qui
r:

i s (' II t (' r r> cl . ,) ~lr.

Oginga Odillga stated:
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"My r oqu c s L is that the At.Lo r nr- y (;1'111'1'al

should ensure that before applying (for)
any o n t r y of nolle prosequi, there should
be an appropriate = x p l nna t t on to t1J(' pu b ] if'
so that they can understand why such
application should be made? This will also help
t 0 jus t i f y the ap p 1 i cat ion 0 f n0 1 1 (' P r ()s('q~ l~ " G

For the purpose of t e rm i na t i na p r or-r-r-d t nrr s , WP s ubm i t.

that nolLe prosequj is a s up c r Ll ou s powo r , sinc'c' there

arc o t h e r equally e Lf ecti v o To g a l moc h an i s.rn-, fr i r witll-

d r awa 1 or p r o c ec d ing s by p r o s r-c u tors and \J~' t l i r : /\ t t o r n r-v

General. l\ p r (' cis (' (' X amp 1 0 i sSe r: t i ()n R7 () j' ('. J) • ('. v. II i r : 11

accords any public p r o s oc u t o r the power to wi t h d r aw

any criminal p r oc cc-d i np s , with t.h r- ('onsr'nt (Jj' 111(' ('(mr!.;

or alternatively upon the instruct.ionSl of the i\ t tOl'ne~'-

Ge?neral. We r-c c ommr-n d that all p r-o sr-r-u t i o ns in slilJ-

o r d i n a t o courts ought t.o be t.o rrn i na t.r-d I):,' 01' \1])(\('1'

Section 87 (C,P.C.) and not by 110]10 )?~)s(>qlli. 'J'h is is

mor o so o s poc ia 11y t ha t p r ac t ice has =.hown t h a I prr)-

sl'C'ulo)'s have' h o rn known tf) )'I'Qllf'St 111(' (1.1 t r i rn ov

Gc n era L t 0 0n t. era n0 1 1 cpr 0 s c;(~

s impLy because t.ho y w i s h to ~hoid an arq u i t t n 1 (If' t.ho

accused person.

such overwhelming powo r s o v o r p r i v a t r- p r o sr-cu t inn was

t h a L i n d i v i clu a 1 s, r' ~.q)(' cia I 1 :.' t It (J C,; I' ( ) I , )( ) 1 i t i t : ; I I ()]' r'('OllrJrllir.:
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ab 1 lit y ~.;110 U l d n() I br> a I I oW(' d I () mall i Jlll I :t I t » :t I I r ] ; tl )II ~; r •

the IH'OS0('U t ion p r o c c s s oy p r o f o r i ng 'frivol()US' or

'vexatioUs' proceedings against t ho J0~~('r' fo r t una t r==----.::..r.,_~\--

members of tile public.

p r o s o c u to I' has to show that h o ha~ 1ocu~ s I and j

and a s u Llt c io n t r n t.o r os t in tho ma t t o r upon wh i rl: 11"

wishes to prosecute before the court allows h im tr) do

do. 'I'h i s makes any s ub soquon t a s s+ r t ion t hn t t ho

same proceedings a r o "fr t vo l otr s ' or "vr-x n t iou s '

ox t.r cmo l y ridiculous.

injury from a '.•i..ri'y,oJ,p\:1.:.c;' or ve x a r iou s ' p r i vu t r- p r o s c-c u t f on

call ;1I \\,:1y s l i I' i ng an a(' I. ion i n I he L () r I () r rna I i r: i f) u S P r ()-

sccution against thC' private prosC'culor. 1'IH'I'(' a r o

1. n my v 'j o \\' e n0 ugh s a f c gua r dsag a ins t, aI.> \l S ( , () r JlI' () C'(' S S

in tile field of pr i v a t c p r o s ocu t i o n-: wh i cl: In:t!',', any

inI-0I'[C'\'('I1('C' b v 1111' s t n t o to r on r r o l <u ch pl'(j<.'r'('llf ions

fundamentally injustifiable.

Section 2G(8) of the Constitution provides that in

the exercise of t ho
I

fun c t j 0 ns v (' S t ('din t IF! 1\ t f o r n0 y

General by sub-section (3) of the saIn(' sf'el i o n (rr'latr:s

to Attorney GelH'l'al' s powo r s to inst it III (' and u ndo r t.ak r

criminal proceedings; to take OV0'1' and c on t i nuo any

such p r oc cc d ing s : and to d i xco n t i nu r ;11 all',' ~;I:lIrr'
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/'
I

LJ~'rUI'l~ ,JlIdg('IIl('IIL Is d('llv("'('d a ny slt('l, c'I'IIIIIII;11 JlI'()('C'('cj-

ings) the Attorney General shall not be ~ubjccl Lo

the direction or control of any other person or au tho-

rity.

One of the state's .jus t i Li c a t i on for t a ki ng it upon

itself to prosecute is that it has the pecessary

ski 1.1 and I'CSOU r C('S • It is also t r u o that r~V('n wh"r'(';l

private individual has t hos o necessa r:: sl, i 11 sand

r('sollrc.es his o f fo r r s ha v r> b r- on Lr us t rn t r-r! hy III"

state. The Kahara case will suffice as an jllustra-

tion. We recommend that the At t o r nc y (;(>n(,1'al -.h ou l d

be subject to the direction if not con t. 1-01 of t hr- courts.

This is b oc n.us o t.h o courts a r r- wo l l ;tc'quillr'(j v i t l:

the case and are therefore in a bett0r position to

;l.SS('SS about i Ls p r o xocu t io n and C:\11 :1 civ i (' c- ;1 r : ('() 1',1 i n I~ I Y

whether the Attorney General's taking o ve r , or ('on-

't i nu ing or d i ac ou t t nui rig of the casco is l1('('('S~;;'I'Y.

The r e qu i r cmen t s of 'i n i ti a t Lnj: a p r i vat (. p r o sr-ru t ion

require that 'a c i t Lze n should have a loc.us sl nnd i ,

all t n t o t-c s t in the matter. The' Li no of i n t.r-r o x t. has

been very restricted in some cases, while in o t hr- r s it.

has beon liberally interpreted. The situation in

Kenya seems to be that adopted by th •. pr i vy rOlllH'il in

t.hc case of Gouriet v Unjon of Post Offjce' \';())'ke~rs 7
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"(

that pub 1 i ('. rights c a n 0 n 1~. be :l S S (' r t p (Ih Y f h r> Aft () r 11 (: y

General as r o p r o xo n Li njr the'> pub Li c . This 1\ 'u to

not vel' y s (' r i0u s 0 f f 0 n C 0 s ivh i c h r 0 all \ a f f (>r- t 1.11 ( > ';(> I 1

the r i g h t being used for minor cases such as n s s.a u ] t. and

being 01' S('l"ul'ily of t.h o pub l ic gr>lwrall\·. This is

be c n.us o it is not sp011ecl oul or wr t t t.r- n d own a~-; to v..h a t.

constitutes a sufficient interest in a casC'.

t hat t.h i Sill t (' r c' S t, 1)(' t l: c: sa 111' • a s fila t \l n d (. I' t II r , L IlJ~I j~;l I

law where it is said that c vo r v r-o s p on s i b l o ("it1:/(>11 h a s

~;Ii(JlllrI

be considerpd a sufficient interest.

The next r ec omrno n da t i on r o l n t o s to t h r- r('qllil"('!1l('l1t o f t.h o

po r rn is x io u o f IIH' magistral!' 'I'll j '; is

required by Section 88(1) of the Criminal P'r o c o du r r ' l'oeil'>.

'I'h(' COilS tit II t j o n d()('~":Il' 1

doubt on the constitutional v a Li d i t v of this r o qu i r ornc n t .

Tot 11 i s o X t ('n t wC' r (.c o 111IT! \ > n d 1 hat: Sect ion HH( I) of t hi:

Criminal Procedure Code: \)0 a mon d o d a c c o r d i ntr l v to .i vo i d

c on Ll Lc t with the c o n x t i t u t. i o n •

no laid down r u l o s as to when t.h e p o r-rn i s x i o n is to 1)('

This i s Wl'0 n r': b(' (' a II S r>. i L I r':t \I (>~-; r ) r i vat (>

prosecution at the d i s c r e t i o n of the C0111'l s . r r t.h i s

is to be the case, as its r; ems t 0 b p t 11(' S i Lu a t i ()n currently
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prevailing then this d t s c r o t i o n must not only 11('

exercised .j ud ic i al l v but must also 110 o on t r o l Lo d .

recommend that t.h i s discretion be cx c r c i s c d in ;(c'('ord-

anc('

and a c c o r d ina to law. In relation to this point,

Halsbllry L.J. once stated:

"DiscI'etion means vh on it is said
that something- is to b(~ done within
tilt' d i s c r e t. io n of the authority; that
something to be done w i t h i n t h « r u l r- s,
of' r oa s.on and .j ux t i co , and lH)1 ;IC'('()!'r! illJ~

to p r i v a t o opinion; a c c o r d i nu to law
and not humour. I t is not to be
arbitrary, vague and faBciful,
but legal and regUlar".

Tho ugh t h i c.; d (' C' i s i ()11 i s not bin din r; ()nil'; , i I i ~~(" ~; I I' ( ) n f ~

persuasive valuc. ,\ltcrnalin;ly if this ))('rmissi()n is

not to h o IeI'I at t ho d i s c r o t ion of' t h r ('()II!'I~;, \1'('

recommend that tile law should specify SOI1W rules upon wh i c h

it may bc granted or refused.

We strongly recommend thal the magistratp's p"rmission

be implied from the conduct of the partie-so

10
Uganda

v

tile ll igh COUl't of Uganda h o l d t h a t ('\'('11 t h outt l:

no formal leave of court' for the p r-os oc u t ion wa~; r o c o r do d ,

by allowing t ho complainant. t. o lead (,\'idr'!l('(: rrlll~-;1 IJlf';lll

that such leave was ~iven to him. It is o u r = uum i s s t on
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that LIds should always b e L1H? case, t ha t po rrn t s si o n to

institute a proceeding may be drawn from t hr- pn r t i(>s'

conduct. If no objection is r a i s c d to t h r-

formal po rm i x x i o u , u n t i1 a f t r- r t h r- ('Io~() of 1111> PI")-

secution case, such permission should b0 t n f o r r od from the

Bcfore p;I':lnLing the po r rni s ss i o n to i ns t l t u t r- JlI'i\';II(>

pr o ao c u t t.o n , t.ho t r y i nt; rna rr i s t r a t o is r r-q u i r-od Ir) mnk r: i nuu i r v

to L1H' f\ L t OI'Il('y-G('Il(>r:l1 o r t hr. Jl(J l i ('(>. This is ailll,·rj at

making su r e t.h a t there has been a fa i 1 u 1'0 on tJ1(' pa I' t. 0 f

the pub l ic o ffLc i a l s to p r o xr-ru t r- b(>for(> I 11( > I' i ('II 1.

of pri.vate prosecution can be made use of. \\'(> r o commo n d

should bo ox o r c i s ab l o notwithstanding that t.ho r o 11:IS lJc(>n

a fn i IU1'C to Pl'OS('CUtc on the pa r t o I pu l i l i c: uffi('ials or

not. T 11e rig h t s h0 u 1d not be sub j 0c t 1. 0 1 11i s v (>'r \ I In -

necessary qua I i Li c a lion.

The private citizen who wislJ()s to i n i t f a t c- a « r i mi na l pro-

secution has to meet the costs of t.h e p r o r ood i np x . Thp.

citizen will also i nvo l v r- h i rns o l f in e:-.;pel1s(>s of h i r ing

"
I
I

legal servicp.s.
I

This rna k os private pr()sr'('11ti(Jn~; sr)
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expensive that very few people are able to afford Ih0m.

for tlle average citizen. One writer has rcmarkeu that:

"To r many c on t.u r i o s , t ho main r o s.p onx ih i 1 i I~'
rested with t.ho private c t t t z on WIH)S(>

sense of public duty must h av o I)('r'n s;lrlly
d amponod by t ho r oa i t s n t i o n that t h r- ('O,'ts 1,/'
of b r i ng i ng a criminal to justic(' had to

be met out of his pock('t".Jl

And the Brt t t s h Commissioners of t.h o c r imi na l l aw in

t.h c ir 8tll report pub l t xh od in UH5 c o nc l ud o d t ha r

"The existinp: law is by no
means so effettual as it oup:ht to ])0,
tile' d u t.v o I p r o s ocu t t o n is u snn l l v
i l'I\S()lJIr', i n c-o n v o n i r'n t and l)lll'r!('Il~;()IIl'" (

t h (' in j u 1'(.'d pat" t. y wo u 1 d 0 f t ('n rat l)(' r f 0 r b':()
the prosecution than incur expenses of
time, 1 nb ou r and money " 12

Even if the private prosecutor successfully PI'()Sf'(,lltes

he may not recover all his costs. Ario t h cr very dr·t r t rno n t a l

stand as r orrn r-d i nn t h r- costs wh i r h I II (' r : ( ) Ill' I :I r I, 'I) f "r I

in n Ex.pat'tc C.II.BI"ain v Confait
13

is t hn t t 1)('

p r i, v a L(' p l'OS('t'U t.O I"

/ (state) the costs of appeal \'.'!JCl"C t.h o acru sod is ac qu i t t od .

The Court o I Appoa I no t r r od this mi sch i c-T ancll!"ld that

94



to pay the x Lu t.o such c o s t ,

been a dangerous stand, thanks to the Court of App0al

Rc ga r d Lng tile> cost of p r i v a i c- p r o s.r-r-u t ion, \','1' t'I"'()lmTl"lId

t hat a fun d bee s tab 1ish e d by the go v ern rn en t I r) rn (> c: t

these costs. All o x pr-n so s likely to 1)(, TW·!. in

p r i vat e pro s ecut ion s h 0 u 1cl b o p a i cl fro rn t il i s [ U 11cI, v:h j c h

would go along way t.o encourage' p r i v a 1(' JlI'OSI'('U I i I)ns.

We do not think t.h a t this w i l I o c c n s s i o n too rna n y
,

p r i v a t o p r o xo c u ti o n s Sl) 111;11. suml' d o .;llnl)111I1 to 'fl·iv')1()u~.;'

and malicious p r o so c u t ion s boc au se of t h r- v a r i o u s saf(~-

guards W(~ discussed ear-l i o r ,

of such funds will ensure that the right of p r i va t.o

p r o so c u Li o ri is not. 'l c-I t as a n r o s-rr v. IJI' 1111' \'.(';11111\'

the cost.

The a t.Li t udo of t.ho pr-o p l o t own r d s: (1)(. P!'()~~I'('111 i o n and

en f o r c ornc n t of law has also played an import;Hlt r o l o in

limiting tile use

as observed earlier. Tllis altitude is t wo Io l rl o n on"

side to t.h e citizen and on t.h o o t.ho r to t h c- p<J1i c.r- and

other public prosecutors generally. TIH' (' it i y,.ns f c-r- l

and reg-ard the enforcement of criminal Jaw as p:lrl of
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the duties of the police and the department of public

p r o soc u Lion.

with prosecution. The police and other publi(' pro-

to i n 1 t 1 at 0 pro c (' 0 d 1 n g s, t 11(' Y a r (> u n do r mt n i njr t h o i r

position because t.h oy regard t.h i s as t hri r rr'sr'rv('d

duty to which no other person is entitled.

We recommend that this attitude should change for

effective p r i v a t c prosecution. The judiciary s.h ou l d

educate the masses on the r .igh t of p r i v a t e p r o sr-r:« Lion,

that it c a n also pa r t i c i pa t « in the' p r o xo r u t i o n and

consequent, onf01'c(>mont of law and 'l'h» po 1i c.r>

a tl doL her puIJ1 i C PI' () S ( , C 1I t. 0 r S ~~r'nr. r n ] ] Y ~<II()\I I r l I)(,

..
/

informed of the need to change their alt. t i t.u dos , t ha t

assistance Lr om private' pr o so cu t ion wou l d ;1 i r l ill r'I"I"('(:I.-

ing criminal law. Only a Lt o r this at t i t ud i na l ('Iwnge

s li0 U 1d the r (' b (~ (? x ])(' C t. c din (' 1'(' a S C' d p r i vat (' Pr ()~;r '( " II Li()11S •

The au t ho r is not arguing t.ha t a syslr'ln 01" ]Jl'()~;r'r'llt.i(JT1

by the p r i va t e Lnd i v idu a l s is c nouu h in on s.u r i nn

that justice; is done. This is due t o t ho kind o l'

society which \';e hnv o in Kenya today, ,\ socir'l\' whor o

public prosecutions alone may oc ca s s i o n 'i nj us t i r- o and

9G



to ensure rnax imum e nf o r-c omo n t of criminal l:IW. Sf)

the dual system consisting of both p ub Li c. nnd p r i va t.o

p r-o ee c u t i.o n systems which we have in Ko ny a is goocl and,

hi gill Y r c-rommo ndod .

functi.oning of this actual system and in par t icular

with relation to pr i v a t o prosecutions 11)(' r or-ommo nda t i ons

discussed hereinabove should be c f f oc t c-d .
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