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DEDICATION

judges of lLaw, know all thee that:

"The fact that the Crown has, as it is ,to

be expected and that private prosecutions,

(as it also to be expected for they are
usually public authorities) generally

behaved with great propriety in the

conduct of prosecution has up till now

avoided the need for any consideration of

this point, now that it emerged, it is to

be one of great constitutional importance,

Are the courts to relv on the executive

to protect their process from abuse?

Have they not themselves an inescapable duty
to secure fair treatment for those who come

or are brought before them? To questions

of this sort there is only one possible answer.
The courts cannot contemplate for a moment

the transference to the executive of the
responsibility for seeing that the

process of
law is not abused'.

- Lord Delvin -
(in Connelly-v- DPP (1904)
A.C. 1254 at p.1354)
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INTRODUCTION

™
H

Crimimal  Law  is that branch of the law which ensures
that Justice is done and wrongdoesrs are punished. This
is done by way of prosecution of the of fenders, e
cubtiorn  may take bwo forms namely publ ic prosecubtions
and private prosecubtions, Whern one talks about private
prosecut dons ome ls talking about  those prosecutions
which are not  instituted by the state theough its
officials, but of those prosecutions which are institut-
ed by the citizens themselves., This dissertation is
concerned with sxamining private prosecutions in Eenva,
whether ﬁhey actually play the vale they are supposed
to play. I the dissertation, we argue for the veform

of private prosscution law.

I Chapter one, an analysis of  prosscubticons gensvally
wWwill be made. Prosecubtion will be defined and its  soops
discusssd.,  The svoloution and historical developmsnt  of
prosecutions will also be discussed. Since 1t is undeni-
able that much of FHenyan law finds its souwrce either
divectly or indivectly in English law , the history  of
prosscution in England will be discussed for the reader

to appreciate how the prosecution system adopted in



Fenyva developed,. Im training the development of prose-—

cution systems in FHenva, we shall ssamine the type  of

s

sysatem that was in pre-coclonial Africa and in particue
lar Fenva. The development of prosecution in Henya will
be discussed henceforth upto the present day. Lastly,
we shall  examine  the vole of prosecution in the admin-

istration of criminal Justice with particular rveference

Lo Fenva.

Chapter two will discuss private prosecution in Eenva.
Firstly, a brief menticon will be made on the need  for
private prosecutions in Fenyva and sscondly the  law

relating to privabe preo st ioms in Fenva will be o analy-

s, The last bit of the chapter will examine the
problems  of  the law relating to private prosecubtions

vism-a-vis the practice.

Im Chapter threse, & case study is made velating to
private prosecution in Fenya. The cases examined are

thoss of Kihara®’s case and Jopley®s case

These cases are amongst the most publicised decisions of

a private prossecution and they brought to the notice  of
a  lot of people the vight of & privabe prosecubion ir

Flezr Thereafter, & comparalbive study will be made on

the privabes prosecution systems between  England  and

%]



Fernya.

Chapter four which forms ouy Conclusions and Feoommenda-

ticrms is

roattempt at designing the eslesments of &
better private prosecution system in Fenva, in it we
therefore argus the cass for veform. Fecommendat ions as

t

oo othe usefulness of this rvight in Fenva and what can
be done o make the vight move useful will also be made.
Im Comclusion, we will be able to determinge  whether
this rvight is Just a mylth or & real safeguard. We

hope to conteibute in the administration of Justice and
alson  educats  the citizens on thelr vights. If after
reading this work, the rveader appreciates that there is
a nesd for veform in the law velating  to private prose-
cutions in Fenya, the purpose of this work  will  have

been achisved.



CHAPTER I

FROSECUTION PROCESS GENERALLY

I: €AY THE NATURE AND SCOPE OF FROSECUTIONS

;o . N . - - .
il Defingticn of Frosecution

Thes initiation of  criminal  proceedings arc e
prosscution of oriminal matters forms & very  important
part in  any legal Eyﬁtﬁmﬁ.‘ For effective oriminal
process, law should be brought ionbo mobtion. Froseout ion
may e underetood ss thaet process  whereby accusations
are brought before a court to determine the guilt o
innocence of the acoused person. Aocriminal oharge  is
made before s Judicial officer o tribunal.  Any person
who makes o is actively instrumental in the making Cor
prosscuting? of such a charge is deemed to prosecute it,

and is called the prosecubor 1.

Frossout 1on may alsao be understood generally to mean
procesdings with any suwit o action at law. By @ oae
price  of language, & pervscon instituting oivil  procesd-

ings  is sald bto prosescute his action o suit, but  a

person instituting orviminal procesdings is saids to



prosecute bthe parkty accused.

This general wunderstanding was applied in the case of
Brocks—v—RBates™ where the word Tprosecute’ was
explained  to mean “to procesd ageainst Judiciary®. But

Lot }
this wasn’t the case in Tennessee —v— Davis™
¥

where prosecubion was defined in its usual mEriss Lo
mean Ta ocriminal procesding at the suit of  government?®.
~

This was probably derived from the Latin word ‘prossgui’

which means  to follow and/or pursue.

Frosscution  is thus the process of bringing &8 oy iminal
charoge against & pervson in & cowrt of law. The case is
preparved and presented against a person having commitbed
& Ccrime. Frosecution is technically distinct fram, ok
clossly comnected with  the investigeticon of &  ov ime,
the sesrch for  and arvest of & person suspected  of
having committed a orime, and any preliminary hearing to
gdetermine whethery or not there is sufficient evidence to
Justify putting the suspesct on frial. These imstitu-
tioms are entrusted to different pevrsons, the police  on
the ons hand and primarily the prosecutorfs office  on
the other. This separation is howesver not very distinct
as the collection and organisation of relevant informa-

tion  and  the dismissal of what iz not velevant Y
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#

procesdings by way of indictment or information  on

Sk ey in

behal f of the crown, who is nominally the pro
all criminal cases. He is supposesd to aid in the sxami-
naticon of witnesses and give swuch general instvructions
as bthey may be reguirved bubt undeyr s dubty to retirve whils

the Jury is deliberating on the evidences of & mabber

under investigation.™

[}

B

It is neces voat this point to consider  the FEenvan

situwaticn in relation to this role of the prossoutaor to

aid in the sxamination of the witnesses and give genev—
él instructions as they may be required. Most  Fenswyan
prosecutors egamine witnesses leading them in favour  of
thelr ocases.  Most of the instructions which they give

are usually towards canvictiaon. It is necessary to note

their familiar statement, bto serve as any esampls bto the

ob ey s ! Most  prosecutors in Fenva dontt retire while

the ocouwrt  is delibesrating o the evidence of & matter
uncer investigation. They usually take part i suoh
del iberations, which defests the functiomns of the prose-
cubor .

The prosecutorts responsibility is to try cases oy to

seek pleas of guilty in appropriate cases both  for



N 0 | AR STy

system efficiency and to the individual .o P
an cfficer of the ocourt the prosescubor should be more

rEsponsive o oominunity atbtitudes. W wish to oomment

at  this Juncture that the prosscutorts office has been
traditicnally & stepping stome to higher of fice, at

wor st subdect to misuse for political purposes, or more
subtly, ©to asswre a convichbion record. This will form

part of my work in & later chaphter.

Frosecutions AY & mainly o T kinds, publiac
prosecutions and private prosecubtions. A1l ocriminal
cases  that go for trisl in the couwrts are inidtiated in

the mame of the state Thernce the title Fepublic () - e

IIXH:).

are principally called public

18

Nevertheless every oitizen has the vight Cto start
prosecution and to set the criminal law in motion. This
15  a matber of regular practice, so  that somne cases
wWhere the police do omobt normally prosecubs are regul ar-

ly started as & result of privabte prosecubtions. It is &

routins matter for people who complain to the police of

minor assault o battery to be told to go to the magis-
trate on thelry  owsn and apply oy & 0 SUmmOns. This

amounts to privete prossoubtions.



Scope of Prosecubtion

decision to oharge involves many of the same conside

ations that are important in making sarrvest and oone
chbion decisions. Onoce the police have made an arrvest
d completed their procedures at the police statiaon,
e investigatiorm of most ovimes for practical Py poses
CIVET o Evidernce of bthe orims is usually abtained most

readily when and/or where the orime bappened.

police gather svidencs of the orime and track  down

wvaillable lesads as part of theily dnitial response. S

5

.ffar as the police are concerned, an arvest is Important
in their rvesponsibility for the oriminal aspects of a
=jcase. Mothing  that happens  thereafter  affects their
accomplishment. Im most cases, all the information  on
;;which the proct of  guilt amnd & convicbion  actually
depend iz contained o dndicated either in the police
report or documents like witnesses® statements that

Caccampany it in the police file.

Thus & police officer who captures an of fender 1s  ofbten
the same one to be the main witness for the 3V R G L

tion, to  testify that he apprehended the of fender .

L



One wouwld swpect therefore, that once the police have

completed  btheilr investigation, the orimina [ O EE s

ift

could move swiftly o a conclusion. But this is rvarely
s because the police are allowed to retain in custody a
person after arvest until they complets thelr procedures

at the stations, especially investigations.

The police may concluds that the person will o will npob
be prosecuted. This decision to charge forms a substan—
tial part of the prosecubtion process.  Most often the
decision is  made after a suspect has alveady beesn
taken into custady. I smome instances, bthe effechive
decisicorn  is  made when the police decide  fto ask  the
prosecutor to charge. Of greater importance however are
the decisions made by prossoutors, acting through  theilr
assistants whether to charge suspects  alveady  in
custody, in response to requests made by the police that
they dooso. We will discuss this problem of the discre-

tiorm to charge in a later chapter.

If the police decide not bto  prosecube,  the oriminasl
matter ends there and 17 they decide to prosecute, i
most cases, they deliver the suspect o a magistrate who

has  authority  to corder him held in custody while the

£l



criminal  ohavoss  are determined o to release him on
bail. It should be pointed out here that the detention
of & person in Jail or the imposition of conditions  on
his liberty while & criminal prosecuticon is pending does
not affect the substance of prosecution so that pro-

secution proceeds  as though mo such detention or impoe

siticon of conditions had been made.

The arrested person is delivered o a magistrate  and

thereaon oy soon afterwards, a police officer  or the

victim of the orime alt the reguest of the ﬁmlic@ files a

complaint  which complaint initiates the prosecution.

Aocompanied by eviderncs of probable cause, the  oome

plaint  is sufficient to auwthorise holding of  the

defendant while ths prosecutor decides whether or notb

too o forward with a prosecubion. The defendant i
usually charged with the most serious crimes  that the

evidence will reasconably support because the defendant

can obtherwise be convicted of less seylous or imes,

When the defendant dis called into cowrt  to inform
himsher of the charge and to ask for the plea, what is
usually called arrvaignment, the trial date is set. &t
this  time  the prosecubor mor bthe defernce  oounsel bhas

studied the case or made any significant preparation

11



for  trial.

rnothing about it.

on bthe convenienoe

which the defernce counsel may give.

al s e =imilarly engaged ,

flexible as the case can be

any of several prosscubtors.

Everr  when the prosecubtor has dndtially

prosecution is Justified by

cause  and is in the community interest,

may latery be ohanged. In

charnges

i abtbenticm. Whern this arcl

CHTCUY S,

tiom  had besn filed, the prosecutor

prosecution by entering & formal order

o

informaticon. This order is  known as

prosegui.

I smome instances, and at some stages

the prosecutor

inditiative; in other Jurisdictions,

ly  after the information has bsen

the consent cof the trial judges. But

vegquired by law is rvarely withheld.

The magistrate who will try the case
The hearing date is
af the lawyvers and/or
The prosecubor
bt uswally

reallocated

the evidence

Fis mind in the light of new facts

of the

may dismiss the procesding

filed

this consent,

Erows

brased normally

ol ey ¥OEE SO

may

Fres 1S Moy e

foyr Erial ta

oo luded bhat

of probable

that decision
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The withdrawal of prosecuticon after the accused has been
called to make his defence in trials before subordinate
cowrts  in Fenva as provided by Ssction B7i(bk)  of  the
Criminal Frocedure Code clearly summarises the proo-

s of  prosscubtion.

Section 87 of the Criminal Procedure Code provides:

5. 87 Im a trial before a subordinate
court a public prosecutor may, with
the consent of the couwrt o on the
instructions of the Attorney Generval
at  any time before Judgement is pronounced
withdr awd@d from the prosecubtion of any person,
ared uporn withodrawal g -

L&l if it dis made before the acoused
person is called  wpon bto make his
defence, he shall be discharged,
but discharge of an accused person
ahall not operate as & bhar to subh-
sequent procesdings sgainst bim o on acocount
oaf the same factsg
Chad if it dis mads after the accused person
is called upon to make his defence, he
shall be acqguitted.”
From the foregoing, it can be  seen that prosecubion
P e e wstarts from the ftime a suspect is arrvested to
the time of Judgement or acguittal. Frosecubtion may bDe
commenced at o any btime after the commission of bthe et

aoffence. This was  the position i the case of

Eadcliffee v Bathlomwe 8, I this case,

by 5.14 of the Act for the Frevention of Cruelty  to



animals, every complaint under the provision of the Act
is bo be made within ome calendse mornth after the cause
of such complaint shall arvises. O June 20, an  informa-
tion was laid against the appellant in respect of an act

of cruelty alleged to have been committed by him on May

S0 e ohdection o the Jurdisdiction of the Justices
having besn made within onse calendery month after  the

cause of the complaint had arisen. Tt was held that the
day on which the alleged offence was committed was ta
be esxcluded from the computations of the calendsy month
Wwithin which the complaint  was to be made, that the
complaint  was made in time and the Justices had  Juris-

diction to hear the Ccase.

Be that as it may, & prosecubion properly o called is
commenced when an informaticon is laid before a  Justice,
D) g if there is mo information, when the accused  is
brought before a Justice to answer the charvrge, o, if
there 1is no preliminary ezamination, before a Justice,
whiern an indictment is preferved. B
A person who lavs bhefore a magistrate am information
stating that he suspects and has good reason bto suspect

ancther, o who prefers & bill of indictment § i

14



jtherefcre engaged in a prosscution, and may be responsi-
ble for the proasecution even if though the charge  made
}before the magistrate is an oral one, and  even though
Cafter making the charge before the magistrate, or  even
- without making one, he is bound over to prosscute ared

Ndoes so.

%:1. LR sEVOLUTION AND THE HISTORICAL DEVELOPMENT

OF PROSECUTION

The prosecubion system practised in Fenva emanated from

Enaland  Just like any obher branch in our legal sysbtem.
I therefore find 1t important to trace the evolubion and
historical developmsnt of this prosecubion sysbtem  from

the English legai svetem before turning to Eenva.

il Historical Developmesnt of Frosecubion in En

ol and

In England , the crown is desmed to be the fourntain  of
Just{te, boo ernsuwre bhat Justics  dis mob only done, butb
also seen to be done.  The present  administration  of
criminal  law  in England  dates back  to the  twelveth
century. By this time, there were fouwr institutions with

the business  of obtaining proof mf the ocommission of



cr ime and to inEtitQt@ the prosecuticon that followed.
These institutions were; the Judges and the grand  Jurys
the coroner and his Jjury; the Justices of the peace  and
the police. A1l these institutions were born from  the
executive  and had to remain under 1t, until afterwvards
when they developed into free institutions.

AT ismo oWl koo, i Erngland there never  saisted
separation of power dootyine. The orown being the foun-
tain  of Justice sssumed the powver o punish those  who
broke the king's peace.  The coraner, t@gefhar with  the
Judge could , in discharging theilr duties, carvy out  an
inguest by putting people in the neighbouwrhood  together
under an ocath and telling the truth about  the alleged
crime.  They constituted a Jury known as the'  dury  of
presentment? . The person ‘presented’ was  the accused
and  was charged with an offence embodied in a doocument
called anm  indictbment? i casse of bthe gramd  Jury ov
finguisition? i case of the ooromer s Jury. The s
cusesd person was arvaigred and btried on o bthe dndicotment

oy bhe inguisition.
Imitially Juriess were men who knew  all  the material
facts and were found to tell the crown that they knew .

Later and after they became Jjudicial bodies, they becams

16
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wvidence, and  invite them to call it a true bill.  This

e sesn as what btoday s termed as privalbe  prosecus

the ninetesnth centuwy, the Justices like the
Jury  before them, became completely & Judicial

Thiey CEased to bre agents o f the
ﬁernment/crawn‘in imguiving into orime, far from that
hey heard the evidence adduced before them and deter-
'?ed whether o not to commit for btrial. This even
srame more specific after 1554 amd 1555 when statutes
enacted which laid down a proceduars both for the

stices and the coroner.

The Justices could not commit for  trial  wunless  they
%bught therse was & good case against  the accused.
levertheless their inguiry was still a private one, in
which the accused had no rights.  He was himself brought
before the Justices and had to answer guestions  put
to him, but he was not to be present while the evidence
of cther witnesses was being taken or  sven to see thelr
:“5Qpcsitimn5, Justices often met in a private house

‘fnd conduocted theiry procesdings guite informal lv.
Later in 1836, the Trials of Felaony Act was  passed

18



iich recognised some rvights of the asacoused persaon.

: . 2 .
instance the accused could now inspect the dEsposi-
ons of other witnesses and also that all witnesses are
 be examined in the presence of the acoused, who was

- liberty to put such guestions to the witnesses as  he

Toopholes vet bhetrayved the procesedings. Firetly,
inguiry was not held in oan open court,  hence  bthe
ublic could be excluded from it. Secondly, the pro-

eedings before the Justices were not conclusive and  1f

-

hey (justices) discharged the acoused, it did not
Y
revent anyone from proceeding with the bill of indict-—-

ﬁnt, e chied it prevent anvorme from o dinstitubting & new

-Qcceedingg Before  the Justices themselves fTor  commite

The transformation which came up due to the above-named
loopholes was brought by the Metropolitan Police  Actk

' 1829. The Act marked the beginning of the creation of

 the pread o, Frocesdings could now be heard  in open

:“tourts. &t othis time, nearly all prosscutions were  in
Ethe hands of the police and they always proceeded by way
Coof committal. ALl that was left thevefore was for  the
|



grand jury to review a case that had alveady been found

sufficient by the police and the examining magistrate.

1t

A WES Corisee

The Jury was almost left functionless

gquently abclished in 1933, 19

Sipce the enactment of the Metropolitan Folice Act, the

police  took  over the duty of prosecution except  that

Csupposed  to e done by the Divector of Fublic  FProseoue

Cbions and by private individuals and corporations. The

police or & private citizen conmcerned with litigation

wiotil d instruct a solicitor. The solicitor in burn

Cwoild conduct the police prosecutor o take up the

matter.

At this point, it is clear that the police are only &

part of the machinery of prasecution. In the ordinary

Comense, bthey are the omes who dindtiate bthe prossoution

and gather the materials for it. In England, but AR R

\ject too the powers of the Attorney-General f(solicitor-

General )  anybody  d1s at liberty to prosecuts, though
pecple prefer to complain to the palice and leave it to
the police.

/

From the above history of the developm@nf of prasecution

-



stem in England, it is evident that the agrand Jury
neecuted on its own knowledge, information and belief.
;ién prosecubors ehould do likewises, prosecutse on
:dr o knowledge, information and belief. Movre  so,
wone could put an accusation in oa bill, lay it before
- dury with covraborating evidences, and invite  them
Eyall itoa tvue Bill, &t liberty to prosecute.  This
ept  of private prosecution is  what  the present
iter will  argus for Henyan prosecution system at  a

ter stage of this dissertation.

;xdly, institutions concerned with the enforcement of
»?ﬁinal 1aw in England, mnamsly the grand  Jury, the

and his dury, the Justices of the peace and the
were  born from bthe execubtive  but  afterwards
vel oped irho fres institutioné. The dmplicaticon  of
for Kernya is that the institutions which are ocone
erned with the enforcement of criminal law and notably
Judiciary bthough bovrnes from the ssecubive  should

ain  from execubtive inter ference.

Historical Development of Frosecubion in Henva

was declared a British Protectorate by the 1895

21



: African Order—in-Council. Fenya eventually adopted
-~ English ﬁrosecution syvstem 1ike most of owry legal
m, and today we have a divect codification of  the
fﬁsh process,.  However, 1t should be noted that  the
éyture of our system as it stands today is not guite
iiar oo that of English system. For  dnstance, the
by  dury did not come to Fenya avtomatically as

t oof the common law browaht by the English setblers.

the case of R v Stapples 11 ¢ was
against the contenticon that Magna Carta ertitled

ritish subject to a Jury trial in a foreign country.

filarly, i Britain, the office of the Atborney-
neral is  separated from that of  the Divector of
blic Prosecuticns (D.FP.F), while in Eenya the SR e
;wﬁeneral holds both offices and is only assisted by

‘;»Deputy Fublic FProsecutor.

coming of settlers to Henva thevefore provides  the
ipk—grgund to the introducticon of foredign oriminal
roasecut ions., A syvsten of cowrts and & proasecution

gss  was  bhus eetablishgﬁ v the British. There
owever existed a separation of the British courts  and
ﬂé native courts, which did not endure for long so that
the years immeildately proceeding iﬁdependence, the



masters staried intevorating the courts  in
This was completed  when  the Magistrate’s

tits act 1 of 1967 was passed.

_iKenya, save in majdor cases, the paolice prosecator
f%stigates the case, prepares 1t and  finaslly prose-
;és. Im England, FMowever , there is the solicitor who
epares the case for trial amd gives it bto the barvis-
too institute the prosecubtion in couwrt.  The police
only  initiate  the prosecuticon by gatheving  the
Qéssary material for the case.  But generally, the Ltwo
_étems are essentially the same so far as the &ttorney-

Hjeral im the head of the prosecution depaybment,

;ﬁhaps the most important of the practices and  proce-e
;es planted in ouwr system was the adversary litigsa-
y bubttressed by the intrvoduction of police force and
Qvlegal profession guite  akin bto the  British  one, The
?;tmrical devel opment  of the prosscubion procsss An
’inya is  therefors btreaceable from the English  legal
ystem introduced  in Fenya vide the 1835 East Afvican
Eéder in couwncil.  MNevertheless attempts have been  made

acoomodate ouwr local civoumstances, for instance we do

have the trial by Jury but  instead, all serious



minal trials before the High Court are with the aid

three assessors who assist each other in the case.
order to appreciate what impact the colonial masters

*Euss briefly the type of prosscution which existed in

nya in particular and pre-colonial Africa in general.

i

ii) Frosecution in Fre-Colonial Afric
African sociebties werse many. There was no o owund form
ystem of law. The kind of economy existing was basi-
;iiy subsistence. Among the Africans  and especially
acephal cus socoieties like the ones we had in Fenva,
.;re wer e no central ised systems of couwrts o oy isons
governments.  The society was communally based. It
the duty of every member of the scociety to assist
maintaining peace and order. Most functions of the
iety were dome communally o collecbively. 13
re was no individualism as among the English,  the
le  communibty was bound by the realisation that  each
selonged there and each had a role to play.
R
:{E'smcietiEE wer s goverred by s syvsbtem of  cusboms and
?}aditicns oy beliefs, If & person brvoke any of these,
7 wotl o be punished. The aim was  to maintain bthe

equil ibvium, penalties were dirvected not against specif-

;ﬁt infractions but to the restoration of this eguilibri-



19 Thegse commumal sentiments led to the considera-
of  offences being not only in terms af  bhedr
,ject on individuals but their effect on the entirve
munity. There  was o distincbion bebtween oivil  and
iminal law as was known in Buvopean concepbs. B ey oy
bery of the community bad a duty to report any breach
but for bresch of private rvights, the victim had =&
toobo o seek Justice, which would mormally be enforoed
behal § oof the whole communidity but not oon his  behal f

arr individual.

is therefore clear that there was a very weak system
prosecuticon in pre-colonial A&frica. This is evidenh
ly to the extent that private persons did report
eaches of public law and to sesk Justics by adducing

didence bto prove the guilty of the acoused.

L) THE ROLE OF FROSECUTION IN THE

ADMINISTEATION OF JUSTICE

nesd prosecution An owr oriminal Justice  processT

Btration of Justice?



' 1y, the prosecubtion aids the cowrt towsrds arrviving
;;Just and faiv decision.  This can be considered as
?prime role of  prosecution. The prosecution should
all the relevant facts of the case dlgpassianate«
hether they tell it in favouwr of a severe sentegce
it should not attempt by advocacy, to influence
'V_court towards a @ more severe  sentence, zo bhat

:mUage leading to severs sentence should be avoilded.

i{prosecutian showld see that the case s properly and
irly prepared and presented and that all the weakness-
*1in the defence are identified and fairly exposed to
. court. The ocbhbiect of prosecution is therefore notb
Z'get a conviction without Justification but to get a
;pviction arly 1if 0 Justice reguires it. I the case of
Shiani v B, 15 the appellant had been convicted

fraud having used false weight. The prosecutor
E?ated that the offence was seriocus o that the magis-—
trate should impose a prison sentence. Mr. J Wicks  in
appeal said:

"It odis mot the function of & prosecutor,

as the court has more than once said,

too tell the court his view. He is

regquired simply to put the facts before

the court. The court must now decide
Mow it views the case'. &

" This was also upheld in Achieng v R 17



ere it was stated that the duty of the prosecutor is
put the facts before the couwrt so that the court  now

ides on these fachts.

prosscution should play an active role in the adiu-
ation  of Jon the oriminal Justice syvsbem. Ul dke
the court which usually plays a passive vioole, bthe prose-—
:A%ﬁr is  mot constrained to acoept passively every
ter that i presented to him. e can sovesn oub
3¥fers referved to him that fail to meet his standarvds.
carn  initiate and channel investigations  into the
}ifers that he views as having special priovity. Hes
_?S the powsy to give differential trestment  to Fris
Aﬁées propoviioning his btime and vesources based on his
1ﬁhgement.

3

-

,ie prosscuticon therefore allows for matters for which
}?e publ o attaches pricority, in order to preserve bhe
f}mited adiudicative rescources, spending being done anly
ff those matters where fhe public has interest. Fetty
ﬁéses which  waould  only  waste the couwrt’s time  and
fésaurces are discharged. Thus the prosecubtion seyves
a guardian, protector and custodian of the communi-

3@’5 srarce resources for adiudicabtion.
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prosecution has to satisfy the cowrt bevond reasona-
doubt. This means that the absence of an  obvious
tness can easily be used by the defendant to sugoes
ground  for swuch a doubt.  However, this  doessn’t
that the prosecution is bound to call every possi
18

& witness. I the case of Abdulla v Kadogo,

Joseph Sheridan C.J. held that the prosecation

ffnsel is not bound to call the witness who  has  made
.tositions ¢ ooy statements)., Similarly, in the case of
?!_Edwards & Others, 19 My, Justice Erle

s he then was) stated that thes counsel for the prosee
’Qion is not bound to o call all the witnesses stated  in
Bill. He described the prosecutor  as a minitster
public Justice whao is called upon to lay such facts
.;cre the court or Jury as he thinks the interests  of

20

ustice demands.
n this chapter we attempted to look at the prosecution
rocess generally, and the role that this process plays
1 the administration of justice. The next guestion to

considered is private prosecubtion in Fenya, which

1 form the substance of my nexst chapter.

¥
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OSECUTION IN KENYA

@y is basically concerned with the law relat-
‘kfivate prosecution in Fenyva and  the problems
& law vis—a-vis the practice. Before discuss-
imsues, it is however-neceasary to o mention the

r private prosecution in Fenya.

heary, the responsibility for setting the oriminal
motion rests on every individual. The general
Fenya in that esvery citizen has a duby to maine-

b He also has & vight if not  an

Fﬁaw and ovder .

icn to Qgipgwa,prmﬁegutimn whiern & oy ime Cones

- his knawledge. It is democvatic to ensurs that

" citizens have a duty to maintain law and order.

of Commons in 1931 as follows:

"We have to secure and preserve

oy individual liberity and security by
evolving & systemn under which these bhivthe
vights depend wultimately not upon

an  executive howvever benovelesnt, nor

upon a Judiciary however wise, bub upon the
active support and final Judgemsnt of our

03
it



i g

fellow cibtizsens',

What Lovd Bheaw is saying is that individual liberity  and
security ocan best be attained by the initiative of the
individual citizens as oppossed to the esxecubive o
Judiciary. We comosive this furbther o mean bthat this

car be achiesved by irnter alia, private prosecubions. It
is  with suwch kind of vreassoning that Fenya really  needs

this system of private prosecution.

There has besn & Widespresad abuse  of  discrebtiocon on

Qhethar to prosecutse or not o bo prosecute, marti festing
itself  in numerous illegal arvests, detention,  wunwar-e
ranted prosecutions and situwations where acts of  orimi-
naiity o unheeded.  The prosecubor however has ﬁm
discreticon  to refuse to prossoute in cases  where  ade-
gquate incriminating evidence is at hand. This rule
excludes fram the momnopaoly of over prosecubtion by bhe

thoy ial sy ahem that i

public  authoritiess. £

attbordinate & oCpuEs L -mird flike the Atbtorney-
ey al in Fenyal) would and is  subldect  to political
preséur@ o abuse its considervable powers of prosscoubion
and non-prosecut don. This is the situation existing  in

Fenya, which calls for private prosecutions.

vl Lal

In Kenya, the rvight of private prosecution is @



to counteract attempts by wealthy and influential
pecple  to stiffle prosecubions where offences by them
are allegéd in reports to the police.  This right  being
a constitutional safeguard should be protected. A1l
prosecutions  should not be left in the hands af  the
_Etate, Which state may refuse to prosecube. Therae iz &
legion of reasons why the prosecuting authorities  may
rot institubte oriminal procesedings.  These are et atid -
cal considerations  ,  social  status, bDias, insrtia
ingfficiency, ineptitude, corrupbicon , indifference and
obhers. Im such cirvcumstances, the vight of private
prosecution is the only limited ammunition left in the

hands of the private individual. This right i &

il

useful safety wvalwve in case the state fails to take
acticr. It acts as a useful barvier to highery officials

and wealthy individuals. Noting this point, the leasarned

Judges in HNathan Kahara g case sald:

"In Eenya, bthe cight  of private proseculion
is esssentially to counteract attempts by
weaallthy and influential @ people bto stiffle prosecu-s
ticons when of fences by them are alleged

in vreports to the police o o« the vight

of  private prosecubtion is a constitutional mafe
auard. "

It is further submitted that the protection of  the
right to private prosecution is important in that one

affected by illegitimate activities is more strongly

Lo
3



maxtivated to mount & prosecution than  one who Just doss
go becauss it dis part of his dubties. Thus the theory
af free enterpri;& may be applied in this analogy  in
that & person acting in his own self ~interest  has  a
greater motivation to doo so,

In Fenya, there are very few police stations scattered
all over the country.  This should be & good veason for
allowing private prosecution which may even prove A
greater detervent to commission of crimes,~hecauae citi-
zens would act under the caution that there is always
somebody  ready  to prosecute them 1f 0 they  engasges  in

criminal activities.

The most freguent offences which becoms the subject o f
private prosecubicon are assault and trespass,.  Therve are
jn addition offences of & m?nor nature in which the
police  oguite properly take the view bthat 1t is  not i
the public interest to prosecute for instance  assaulb.

Also  for "matters concerning the local avthorities,  if

the loocal suthority in has been negligent in

i

executing its duties and thereby cause some damags to &
citizen and which case is mnot taken up by the police

prosecutors, private prosecution may take effect. 2

-



case in point is the case of Mathan Eahara where the ity
Commission  had failed to prosecute the then  mayor of
Nairobi Mr.Mathan Eahara for fraudulent allocation of
certain plots, whereof private individuals took over the

prosecuticn.

Frivate prosecution then is & vight which every individ-
wal in Fenyva posseses , should the prosecuting adbhor i-
ties grow oold  feet and fail bo inst;tute criminal
proceedings for whatever reason. It is a right which
keeps the Attorney-General o his btoss knowing too well
that if he fails bto imdbtiste sacbion, responsible oiti-
zens  indigrnant at those who flout the law will take

action, and he may only edsercise his residuary contral.

(R THE LAW RELATING TO FRIVATE PEOSECUTION IN

[

KENYA.

In this sub-topic, we shall be concerned with  the law
relating to private prosecution in Eenva. In discussing
this law, it will be necessary to deal with other proce-
dural reguiremsnts of prosecuticorms generally as provided
by the UOCriminal Frocedure Code or any  otbther statute,

which also appliss to private prosecubions.



LELE s g™

The rvight of citizerns to set criminal law in mobion is
e . ; : : ,

guar antesd by law.’ T ods a constitutional safeguard in

the hands of the citizens esssential to help senforce  the

law., In the woods of Lovd Diplock:

FoThe vight is & useful comsbitutional
safe guard against capricicous, corrupt
o Biased failure o rvefusal of police
forces and the office of the Director of
Fublic Frosecubtions to prosscute of fernder s
against the criminal law’ %,

In the same case his noble bvother Lord Wilberforce

expressed similar words reporbed at page 4773

"o The individual wiashes o ses bthe 1law
erforced has a remsdy of his own. He ooan
brrimg private prosscubions. This histovrical
vight which goss vight back bto the esarliest
dlave of our legal system though rarvely

: in relation to indictable offences
witimately liable to e controlled
togmey General thy btaking over
cubtiom, and 1f he bthinks fit,

entering a nolle prosegqul) remain 3

valuable constitutional safeg

partiality o bhe part of

gttt o 1
Lemphag

u

smueel Led)

Im Kenya, the right of private prosecution is impliedly
guarantesd by the constitution and the Criminal P e e
gure Code. Section 26 of the Constitution provides:

5 oThe Atbtorney General shall have powsr in

aryy case in which he considers it desirvable

woo Lo dog



thy  to take over and continue any such oriminal
procesdings that have been instituted or
undertaken by any other person o authoritys

(o) to discontinue at any stage before Jjudgement

is delivered any suoch oriminal procesdings
instituted or undertabken by himself or any
cther person o authority .

Section 88 of the Oriminal Procedure Code, the section

implementing the comstitutiornal vight of private prose-

cubion conferved by bthe comnstitution provides:

. "B magistrate trving & case may permit the

prosscution bo be conducted by any
PEY ST . o« ‘

e . Ay sueh person oF of ficer shall bave bthe same
power of withdrawing from the prosecution as
provided by Section 87 . . .

8. Any person conducting the prosecution may do so
persanal ly or by an advooate,”

The phraseclogy contempl ates and provides for the rvight
af  individuals to prosecute o ID particular, this is
indicated by the phrases WYake over criminal proceedings
instituted by any obher p@ra@n¢fund&r st lon B () (ko
of the constituticond; “discontinue oriminal proceedings
instituted by amy other person; and may do o so personal -
Iy?* funder Section 88 (3 of LR I6 dis my submission
that this any other person includes both natural and

artificial persons.

There are instances where the sanction of the Attorney

27



General is needed before procesdings can be  instituted.
These are provided by different statutes and mostly
include  orimes  or charges wnder which  the state has
final awthority and all prosecutions are  conducted  at
the ﬁércy of the state.  These include orimes  such  as
sediticon wundery the pernal code. 7 The Frevention of

Corruption Aot 8 also regquires weitten consent  of the
Attormey General before procesdings are commenced under

the Act.

The sanction o prosecute constitubtes a condition prece-
dent to the dinstitution of a prosecution.  The magis-

trate tryving the case has to

i

atiafy himself that such

i

i

consent  has been granted before hearing  the case.
Where such consent s not granted it appears that  the
private individual has no remedy because the law is
very cleasr bthat wunless and wuntil the Attormey Generalls
consent is aobtained, no prosecution may be commenced  in

respect to those of fences.

The Attormney General can comtrol all criminal  prosecue

ticms thvowgh  the entrvy of nolle prosequil. This is  an

exclusive vight given by the constitubtion and the Orimi-

nal Frocedure Code. Section 28030012 of the Constitu—

a8

b



tion states:
"The Attorney Geneval shall have power

i any casse in which he considers 1t
desivable so o do o . . to discontinue

at any stage before Judgement is del ivered
ary such oriminal proceedings instituted or
undertaken by himself or any other person
5 o authority ™.
Secticon 82401 of the Criminal PFrocedure Code provides in
parts;

"I oany oriminal case and at any stage
therecof before verdict o Jdudgement,

as bhe case may be, the &ttorney General
may enter a nolle prosegui. « "

The origin of this vight is that 1t was natural for the
Crown in England in whose  name oriminal procesdings
were  institubted to reserve the vight to terminste  the

same procesdings at will.,

it

When the Attovrmey Generval enters a nodle prosegud
this means he is not willing to prosecute. This is not

the same s withdrawing the case wnder Section 87 of

the Criminal Frocedure Code. The molle proseguil

operates sine die of the procesedings. This was ©u-—

plained in FE v Dunn 1% by Halt ©.J

1

"The entering of nolle prosegul was only

putting the defendant sine die and so far

from discharging him from the offence, bthat
did ot discharge any further prosecution
upan that very indictment, but  that with-
standing, new process may be made out upon
ik,

The nolle prosegul is entered by the Attorney  General

e}
g



by stating in cowrt in writing that the Fepublic doss
not dintend to continwe with the procesdings  as per
Section 82010 of the Uriminal Procedure Code. Once  the

nolle prosegquil is entered the accused person is dis-

charjéd in respect of the charges,but this doss not bar

subseguent procesdings on the of fence, This was &a-

11

plainsed in  Foole v B whiere & Ppolle prosegud

had beaen sntered but & new informaticn on the sane
terms  as  the first charge was  laid. The appellant

d
contented inter alia that the trial WEE &

nullity becauss the Attorney General  had  entered  a

nolle prosecul i vespect  of the first i foormat don.

The Frivy Council held that the entry of nolle prosegul
did not discharge the proceedings so as to preclude the
filing of another charge based on facts disclosed during

the first hearing.

It is ocur submission that thevre is a potential conflict ‘}f

il

betwesn the Attorney-General’s power to enter a nolle

prosequli and the vight to private prosecution. The
¥ EASON ' LA which the Attorney General  was  granted
such overwhelming powers over private prosscutions was
that individuals, especially those of po}@ti;@lrwﬂgr

ecanomic  ability, should not be allowed to manipul ate



and  abuse the prosecubtion process by prefering i voe

lows®  or vepmabtious® procesdings agaeinst the lesser
fortunate members of the public. Yet in  Fenyva  every
private prosscoubor has bo show he has loocus standil and
a sufficient interest irn the matter upon which  he
wishes to prosecute before the couwrt  allows his to do
S, This makes any subseguent assertion that the samne

procesdings ars Cfrivolons? oo fvswat ious® extremsly

ridicul ous.

Before & private prosecubor (oitizen) can  indtiate  the
prosecution he must obtain permission from  the magis-
trate trving the Ccase. This is provided by Section
8812 of the Criminal Frocedure Code which provides in
as far as 1t is material:
"B omagistrate trying a case may permit
the prosecuticn to be conducted by any
person but no person obthery than a public
prosecutor o other officer generally
o specifically authorised by the
Attormey General in this  behalf shall
e entitled to do so without permission'.
The rationale for this rule appesrs to be the need to

scrutinise charges in order to make suwre that mo Yfeivoe

lous? or vexatious® proceedings are brought  to court.

41



Im worder to know whether or not the Attorney  General
will prosscute, the individuaal should wait for  reasona-
ble time after the expirvy of which he can conclude that
the Attorney General s nob prosecuting and can go ahead

-

to institute private prosecution.

The private citizen then becomes responsible  for oome
ducting the trial and he may do so personally or by an
13

advocate. 1< In Munes v K

the ieaue was

whether the private prosecubtor was entitled to appear
on appeal, the Attormney Generval having intimated that he
gid mot propose bo btake  part in it In this case
permissiocn  to prosecute was never asked for  but  the
court held that by the magistrate allowing the trial  to
(precess, he geve the nagistrate allowing the trial )

oo e e gave his permissicn.
| 4 =

In Evagonga v Uganda 14 the High Court of Uganda held

that though no formal lesve of court for the prosecution
was recorded, by allowing the complainant to lead evi-
dence must mean that such leave was given to him. The

corts have  decided  that permission bto institute  a



proceeding may be drawn from the parties conduct, if  no
chjection is raised to the absence of formal permission.
Unti? after the olose of the prosecution case  such
permission may be inferved from the fact that the trial

has been allowed to procesd so far. 15

If the magistrate/judge refusess to permit private prose-
cution  the assumpticon is that the magistrate/judge has

erercised the discrebtion to either grant or refuse such

exlenl
peErmission wisely. To this extend the private prossecu-

tor  cannmot ohallenge this decision. But he can ask an
aofficial prosecutor to take wup the prosecubtion. Chay
submissicon  is that this last alternative is of  ¢no use
since i the firvst place, these official prosscoubors
failed to prosecute. This renders the alternative
nugatory  even if the official prosecubor btakes wp the
prosecution becauwse most likely, he will draop it owing
to the reasons which made him fail teo prosecute from

the very beginning.

The private citizen wishing to conduct a prosecution has

to establish a locus standi, that is to say his  legal

basis to conduct o prosecuts the accused.  The private

\
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citizen has to bhe the victim of & orvime o he mast A Tuin)

16 1 Ex

some divect interest in the procesdings.

parte Siddebotham 17, James L.L. explained that the

complainant must bes

-

"0 person Wwhao has suffered a legael grisvanoe,
a man whom & decision has Dbesn pronoursed
which wrongfully deprived him of something
wirorg fully refused him something oF Wrongii
affected his vight to something”.
The position of the agorieved party 1s that he has to
have some pervsonal interest, be must not be a  stryanger
i the mabter. The courts will mot listen to a * ey g

busy  body who is inter fering in things which do not

concern him' .

Frivate citizens taking the form of any other person i1
accordance with Section BD02) of the Driminal Frocedure
Code have the same powsr of withdrawing from the prose-
cuticon  as any obther officer provided the provisions  of
Secticon 87 shall apply to withdrawal by that person.
Section 87 gives the effects of such withdrawal. Fivst-
ly if the withdrawal is made before the accused person
is called upon to make his defence, he shall  be  dis-
cﬁarged, but such discharge shall not operate

as a bar to subsequent procesedings against him on ac-



count of the same facts. Secondly, if the withdrawal i
made after the accused person 1s called upon o make his
defence he shall be acguitted.
-

A opublic prosecutor bas the powsr to appesar and plead
without written aubthority before any caurf in which  any
case of which he has  oharge is under committal proceed-
ings,trial o appeal. If a private pevson instructs an

acdvocate to prosecute in any such oa

ex bhe public prose-
cutor may conduct the prosscubtion and the advoocate so

instructed shall act therein wider his divecticrms

o
[

virtus of section 88 of the Criminal Frocedure Code.

Ferhaps 1t is necessary to esplain at watohing by ief?

at this point. This is & situation whereby a counsel is
invited to watoh or ocbhserve certain procesdings in order
to protect the interests of & party to those proceed-
ings. The counsel takes notes of the proceedings bt is
not entitled to address the cowt on any issuss  arising
therefrom. Hes/she may only advice  the party whose
interests are  Deing protected. Im relatiorn to private
prosecutions, a private prosecutor may invite a counsel
to a ‘watoching brief'. We strongly encouwrage this

prachice becauss the party would benefit from the ooun-



sl s advice.

The Attorney Geneval may take over and cont inue  or
discontinuse any such oriminal procesedings that have been
instdtuted or undertaken by any othey person or

autharity.lg The rationale for the state’s taking over

o being & party in oriminal procesdings has been given

by Delvin Barvon in his book,History of  Frosecubico  in

England. He says that the crown concerned itself with

crimes  and  the enforcement of regulations  against it
firstly o  that the king's peace (state’ in Fenya®s
situation? in the rvesalm might be maintained. The Crown
felt that it owas ibts duty to maintain  pesace for bhe
bernefit mnot only of itseld  but also of the public as &
whiol e, Secondly, 1t alsao came to the real isation of

FnRL
the orown that the fews ioposed as punishment for &

criminal offence couwld be a good souroe and genevator of

& WLy 4
income  bo the treasury of the orown. = Thessme  bwi

rationales are still as present today as they were in
the garly history of prosecuticon both in England and in

Fenya.
Where idndividuals want to prosecute, the law  doss not
provide for any assistamce to do it vight. But  movrmal -

ly, the individual can seek the advice of a magistrate

1=



ar  lawyver or even public prosecutor. These people are
likely to give bim guidelinss as bto o bow to go about

initiating the proceedings.

(]

: () PREOBLEMS WITH THE LAW AND THE PRACTICE

b

Having discussed the law velating to private prosecubtion
in  KHenya, it is inevitable to di%iu%E»thE problems of
this law vis—a-vis the practice. It is i light of this
sub-topic that the reader can appreciate what has limit-
gd private prosscution in Fenya despite the fact that the

vight of private prosecution exists as  provided by the

S Comstitution.

There has been a fesling that the vight of private
prosecution doss not o exist in Fenya and that Section 26
af  the comstitubticon dis i conflict with Beotion 88 of
the Criminal Procedure Code in o as far as the right of

private prosecution is conceyned. This was what was
£1

held in the case of Mathan Eahara wheres the

phrase *any obther person’ was held to mean the Abttorney
Gierer al . Thus the learned Jjudgess of appeal vested the

Attorney  General with the manapdly right to institute

47



cyiminal proceedings. Thus the lesarned  Judges  implied
that our  law  was unclear on @é the meaning  of any
cbher person. This decision has caused considerable
concern among Jurists and it ois omy submission that this
intespretation  of the law was/dis manifestly esrronecus
as I shall demonstrate in this dissevtation in a later

chapter.

Where sanction of the Attormey-General is  a precedent
condition  to the institwbtion of & prosecubion, as &
matter of statutory reqgquivemsnt, this is aimed at  sorvu-
tinising the charge and enswing that only good and mob

defective charges appesy in courbs,

In granting o refusing to give his consent, the Atbtor-
ney-General doss not have to give reascons. This ocan
operate negatively because the OAttorney  Gensral  ocan
usurp the powers of the individual s, It s also not
laid down under what circumstances consent will  be
refused,  From esperience, we find that the granting of

consent  takes urnnecessarily long period of time. Whesn
the privete citizen decides to indtiate oviminal pro-
cesdings, it is  because the public have failed to  act,

a0 it becomes meaningless whﬁﬁf he has  to wait foy



comsent which he is not sure will  be granted to

him/her.

Wherve the Attormey General refuses the consent to prosee
cule, it appears that the private individual has  n$o
remady. This is by wvirtue of Bection 2608 of  the
Constitution which states that in exercise of the powsrs

conferved  upomn bBim dwhich inolude the powesr to give o

refuse consent), the Attorney General shall not  be
subject to the divection or control of any person or

author ity =2 that the courts would have nothing to
guest ion about suoch refusal of consent. It is  hereby
submitted that the Attormney General’s power should  be
subject  to at least dirvection if not control by the
courts.  This will become clesr in ouwr recommendations?

et i .

The entry of $podle prosequl is not oa pardon for the

accused wha may still be charged for the same  of fencoe,
The problem here s enshrined in Section 28608 of  the

Constitution  as stated above, that is to say that  the

Attorney General is not subjdect to the direction  or
controal of any other P ST o aunthority.

The courts  seem to have accepted this view that the

power of the Attormey General is not subject to review.

=
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I the case of B v Allen S Cackburn CuJ enpressed

this view sayin

i

"It is undoubted power of the Attorney
General as representative of the
Crown in matters  of oriminal Judicature
to enter a nolle prosegui and therebhy stay

- proceedings. Mo instance has been cited
and thereforse may be presumed that none can
e found in which after a nolle prosegqul has
besn entered by the Sttormey General this
court has taken upon itself to award fresh
process or bas al lowsd any  further procesd
ings to be taken on the indictment . . o 7

Where an individual can prove satisfactorily that the

nolle prosequl is mervely meant to negate the prosecu-

ticm at least, in theory the courts cught to guash

this ol le prosequl. But in practice, this would be

difficult s=since the court would state that thes Attorney
Ganer al is acting within his powers as provided by  the
1aw, =0 that in most  cases, the cowrt will et Even

enguire  into the wvalidity of thes nolle prosecud.

Uewally, prosecution stops on the entry of & npolle

prosecud, so that the agorieved party may not  even  be

allowed to challenge it. We are strongly against  this

position  and hold that nolle prosegui should be  sub-
Ject to challenges by the party against whom it is

entered.

The Attorney General can enter a nolle prosegul without

S0
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first hearing the parties concerned. Im a civil case as

the plaintiff, he cam also enter a ol le LY CEECLLL .
The nolle  proseoqul is & way of disposing ofl  any

technically imper fect proceedings. This was & way of
egoding  the citizens® right to indtiate criminal proe
ceedings. It was also based on the fact that any
imper fect proceedings for extorticon of money were being
brought to the courts. A prosecution showld oot be
oppresive  to the sccused pevson.  The Attorney General
inter feres with oriminal prosecutions as a @ matter of
public policy. Howesver, 1t is ocury submission that  this
right has been misused even in areas where the prosecu-
tioms are pubklic. One cannot clearly say what kind  of

prosecutions will  be stayed, the nolle prosegul has

been  used in very different ways and move particularly
Wil oy The implication of  this to private prosecu-
tions is that such prosecutions may be terminated at any

time before Judgement s del ivered.

The next problem is thet of seeking permission from  the
magistrate trying the case as required by Bection  B8012
of the Criminal Procedure Code.  Where the matter is  in
the High Court, the usual procedure is still to aobtain

o seek  leave to prosecute from a subordinate court

=it ]



within whose Jurisdiction that matter falls before
procesding Wwith the prosecution in the High Court. Where
this i=s not possible the High Cowrt Judges may be  taken
to fall within® the Magistrate trying the case’®  and

permission may as well be sought from them.

The Criminal Frocedure Code restricts the vight  of
private praosecution by requiring the private prosecubaor
bt abtain the permission of the magistrate trying  the
CASE, There are of course good policy  reasons bo
reguire individuals who wish to commence privabe prosee
cuticons to obtain such permission. The vital one is  to
scrutinise  the charges in order to ensure that Py odvioe
Powis? arc s or ‘vexatiogs' swits are not brouwght before
the ocourt. Section 26 of the constitution doess  not
provide for such permission.  We humbly submit that the
regquirement of  permission contained in the Criminal
Frocedure Code  is of doubtful constitutional  wvalidity.
Can  a provision in an ordinary statute gualify a right

granted by the fountain law i.e. the constitution in a

manner oot provided for omoy contemplated by the fountain
law? ke asubmit that the regquirement of permission

shouwld have Dbeen provided for o in the constitution.

In deciding whether to grant permission  or not,  the

o]
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magistrate trying the case has to make an  inguivy  to

fimd oult whether or not & report bhas been made to the

Attorney  General o the police. The reason  for  this

wortld appear to be further control of private prosecu-

ticr and that private préseautiana are not the priority.
.  ——,

There has to be & failure on dhe part of  the puil ic

officials before the right is made use of.

The magistrate has & discretion here, but this disore-
Jiset 2 e 7S e
s
tion  should be exercised judicisrily . He should show
o Andicate that he appreciated the discretion oy that

e made the decision in the proper esercise of his

. Vz
discretian. There is no formal laigwdgﬂn,nuleﬁ as  bo
whern  the permissicon is to be granted or  refused. The

./.

magistrate has the power to refuse o grant bthe permis-

sion where he deems fit. This subjects the granting or

v fusal of  bthe permission bo individoal brias  and
possibly corvupticn.  We submit that the granting or
cenial of such permission shouwld not be lefl at  bthe

discretion of the cowts but shouwld be controlled by

formal laid down rules, -
Jormas LAl Cioidr |

With locus standi, we don’t know whether the line of

L
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interest has  been very rvestricted while on the otbther
DA LS, it has been liberally interpreted. Fror
instance, under English law it has been held that every

responsible citizen has an interest in seeing the law is

enfﬂrced.zq This is sufficient interest. This iz not
S

the case in\Henya as observed by the Frivy Council when

it held that public rights can only be  asserted by the

g
Attorney General as representing the public. =

The attitude of people towards  the proseduticn and

enforcemnsnt of criminal law as part of the duties of the

police  and the deparvtment of Public Frosecutions  has
also limited the use of private prosecubions, This fact
EEt

is  supported by the Police Act SGection 14 of  the

Act provides:

The police force shall be emploved in

Fenya for the maintenance of law and order,

the presevvation of peace and protection

of life and property, the prevention and deteo-
tion of crime, the apprehension of offenders
anrnd the enforcement of all laws and
regulations with which it is charged”.
Femphasised supplied]

The private citizens do not see it as part of  their
duties to imitiate oriminal prosecotbtions. Suocho oan
attitude has its origins in the colonial era  when  the
law  was imposed and the machinery for its  enforcement

was also created. The law was seesn as an instryrument af



oppression, the police were the majior depariment  used
in prosecuticn and this attitude has not besn changed.
The police deparitment conseguently fesl that by  the
citizen deciding to intiate procesdings, they are wnder -
miring  their position.  They are  therefore nobt very

helpful aqg iz ot gise much assistance.

I practice & private citizen who wishes to indtiate &

criminal  prosecution has to omeet bthe costs of the pro-e
ceedings. The citizen will also involve themselves in

expenses of hiving legal services. This makes private
prosecutions so expensive that very few people are able
to afford them, since in Kenya the majority arve the poor

pecple.

The private coitizen conducting & prosecution is  at &
disadvant age because he faces the problems of the law
an discussed hereinabove as well as baving  to sabisfy
the court with all the mentioned reguivements which are
ot veguired in oan ordimary police  prosecubion. This
makes the citizens exercise of his constitutional  right
difficult and for these reasons very few prosecutions

are made.



Secondly , we have seen that private prosecutions are
usually for aoffences which are really more  personal
than public, prabably because the citizens have to have

a loocwus standi - But it bri;gs one to the comclusion

that private prosecutions are really not plaving &

-
very important vole in Fenva's oriminal 1law.
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CHAFTER III

LEADING CASES ON PRIVATE PROSECUTION IN KENYA.

In this chaptér , it is proposed to discuss btwo recent
cases of & private prosecution in Kenva. The cases are
intended to show how the courts have in practice  inter—
preted the law relating to private prosscution. Bk by
cases  contributed greatly towards the position of  pri-
vate prosecution in Henva's Criminal Law. These cases

are  the case of Eichard Eimani and S5.M Maina-v-Nathan

Haharal

(The MNathan Eabara case) and the case of Jopley

Constantine inEﬁq—V“REDubliCE (Jaopley's case). & brief

compar ison will  thereafter be made between FEenyva and

England on private prosecuticon.

CId THE NATHAN KAHARA CASE:

In this case, the accused was charged with seventeen
counts of conspiracy to defrauwd contrary to section 217
of  the penal code, in the alt@%native seventeen counts
T compit a misdemenouy contrary to section 394 of the
pernal code. The charges were filed in court by way of
private prosecution under section 88401 of the cocriminal
procedure code. The accused was the mayor  of  MNairaobi
and  the complainants were jﬂy'city councillors, The
Conspiracies alleged concerned the allocation of certain

plots in the city which was alleged to have been done

5



fraudulently with the intention to defrauwd the public.

Thes prmce@dingﬁ i the Chief Magistrate'ls ocourt were
done by the advocate for the complainants  who applied
for  leave to prosecuts as reguired by  the law. Thes

leave was granted. The accused pleaded not guilty to
all the counts but there were some preliminary guestions
to be settled.

The accused’s counsel argued that the complainants  had

ric Lotds Standi in the matter , that no complaint  was

lodged with the Attorney-lGeneral o the police before
the application  to conduct a private prosecubion was
made. The counsel for the acocused also argued that the
Attorney-General consent to prosecute was essential  or
at least his refusal to prosecute must precede the

setting in motion the machinery of private prosecubtion.

Thies cqmplainants countered these arguments by relying on

Section 88013 of the criminal procedure code which gives

the citizens the rvight to bring to couwrt & private

prosecut ion. They also tried to establish  that  under

the ocommon law and FEenvan law their right was estab-

Tished and recognised withouwt 5hmwing arvy  persornal
L

injury. Lotds Standi was not neccessary and 1 was then

&0



the courncillor and members of public had the interest  in
the matter which was of public nature and  which  they

were duty bound to protect.

The then Chief Magistrate, Mr.A FGuf gave his ruling and
dismissed &1l the charges against the acoused. Thie
raaémn e gave was bthat the Attorney-Gensral bhad  the
uwltimate and undisputed control over the prasecutions.
The Chief Magistrate agreed with Mr.Chunga who  appeared

a5 amicus curias. He held that a private prosecution

Will mot be allowed to assums the role of the Attorney-—

General whose duty is to initiate prosecutions. Here we

see that the state counsel was wrong because the private

citizen when he initiates & prosecution doss not assume

the responsibilities of the ﬁttorneymﬁenefal. He  is
)

meErely  helping  in the administration  of  Justice in

ensur ing that law breakers are brought to light.

The Chief Magistrate erved in holding that before a
citizen can initiate a private prosscution he needs  the
comnsent  of the Attorney-General. This is because  the
kEind of offences which the statute require consent  did

ot extend to cover those which regquive consent  or

&1 J



sanchtiomn of the Attorney-General are of fences

oy against the state and sericous offernces

incest,

ANl

voler

realated to

o

The Complainants after this decision asked the High Court

o sxercise  ibs powers af vrevision,

guash the ruling and refer the case to the Magistrate

with ovders bto he

Bt mot against the vul ing because in

the Criminal Frocedurs Code, only bhe

o

may appeal from  an ovder dismissing

o

Attorney—-General was invited to appear
since  a number of imporbant guestions

Y ERE .

The main ground of appeal was that t
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vothe case.  The complainants appeal s
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mot ior of  the machinery of private prosecution

least the Attorney-Gerneral and o the police must

e invaolved in the process.

The  High Cowrt ruled that the powers

&

o f

sebting

LaCk 8

® e

i

at

always

the  Abtorney—



General  are  laild down in the comstitubtion  and  that
before he can contyol a private prosecution, e must
take 1t over. The Attorney-General has  the duty to
prosecute in orimes against the State and in the present

case bthe alleged fraud is against the pubklic.

The High Court ruled that the private citizen has  a
viabt to indtiate criminal proceedings where nNECCEsary.
The court goucted on English decision where Lord Wilber-

force saids—

"The individual in swoch situations

wWho wishes to ses the law enforced

has a vemedy of his own, he can bring

a private prosecution.  This historical

vight which goes rvight back to the esarliest

days  of owur legal system, though rarely

grercised in relation to indictable

of fences, and though wltimately liable

to e controlled by the Attorney—

General (bhy taking over the prosscubion

and if he thinks fit entering a
0 nol le D oEEagul? remains 0 & valuable
constitutional  safeguard against inertig  or
partiality on the part of the authority”.”

The court noted that the situation in England  is very
similar to ours (Eenyan) and the vight of  private

prosecution s guaranteed to every citizen.

The learned Chief Magistrate erved in complying with

the reguest of Mr. Chunga to dismiss  the charges and
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discharge the accused on the ground that  the attorney
General has uwndisputed control over  all  prosecutions
without considering how such contraol is exercised. This

has alveady besn discussed in chapter bwo.

Mr. Chunga argued that permission to prosecute may only
be granted by a magistrate hearing the trial. The High
Court  held that in the contexst of Section 88, & magis-
trate or the court trying the case starts by taking the
plea, when the accused personally pleads to the ocharvgs.

Tt dis at this stage that an application may be made for

it

permission to prosecute. Im the present case the per-—
mission  seems  to have been granted before  the trial
hecause the acoused person was not before the court.
The SBenior FHesident Magistrate therefore had o juris-

diction to grant or refuse permissicon.

Wh@H granting permission to conduct & private prosecue
tion, the magistrate has a discretion which should be
exercised  Judicially. The Senior  RFEesident Magistrate
when granting the permission did not show o indicate
that he appreciated the discretion or that he made  the
decision in the proper exercise of his discretion. Here
the court was saying that when a magistrate gives a  go-

ahead  to & private prosecution he has at least to  say
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that he is doing it in his discretion.  The High Court
did mot espound on whethsr or ot it wanted reasons for

the granting or rvefusal of the discretion.

The High Court also held that the guesstion of Lo
sbandi was impovitarnt, how the complainant involved did
suffer any personal injury or damage. Im  owr present
case, the High Court did not say whether the complain-
ants  had an interest or not but we can infer  from  the
decisicn that the complainants did actuaily have a

tocus standis that being couwncillors, they would  suffer

damage on theilr rveputation if plots were being allocated
fraudulently. It was therefore thelr duty to see  the

affairs of the council were managed fairly.

The  HMigh Cowrt showld bave settled the issue of locus
)
standi because we do onot bknow whether  the issue  of

interest should be restricted or liberally interpreted

as it has been on several occassions.,

This case 1s an important case becauss it has  settled
fimally that citizens have a rvight to initiate oriminal
prosecutions although  this was not in issue because the

cowrt had  settled this guesticon earlier  and  allowed
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citizens to conduct private prosecutions. 4
But the court settled a few guesticons on the principles
to be applied when an application  to  conduct é
prosecut on was made. The case did jJustice in reviewing

the decision of the chief magistrate.

II. JOFLEY'S CASE

Mr. Jopley Constantine Ovieng (M. Oyvieng?) lost his  Job
in  the civil service in civoumstances which he consid-
ered to constitute a criminal of fence committed by iz

work-mates with the design of pendering him Jjobless.

Im 13980 and 1387 Mr. Oyvieng unsuccessfully sought the
peErmission of the chief magistrate to institute private
prosecution under Section B8C1) of the Criminal Froce-
dure Code, whereupon Mr. Oyvieng filed a criminal  appli-
catdon i the the High Court CAvagons) grounded  on
Section &7 and 84 of the Constitution.  The High Court
dismissed the application on a preliminary ground, that

the application was incompetent.

Mr. Ovieng appealed to the Court of  Appeal CMyarangi,
Flatt, Apaloo JTJ.AY . In dismissing the appsal, thes

Couwrt of Appeal saild inter aliaos




"I the instant cas he aﬁggllaﬁt

WEE pursuing a v id to file a private
prosecuticon. Onlg the Attorney-Ueneral
has the right unfer Section 26 of the
Comstitution to [institute cviminal proceedings.
Mo similar vight is estendesd to &8 0 privats
individual and it is obyviows that Section BB
of the OCriminal Frocedure Code does  not
cveryide SBection 26 of the Constitution.
Section 2603 contemplates prosecubions by
authorised parties in vespect of which the
Atbormey Genesval may act as provided in the
asubsection”.

Thus  the learned dudges of Appeal vested the Attorney
Gerneral  with the monopoly vight to  dnstitute oviminal
procesdings. This decisicon  has caused considevable
comcern amongst Jurists and lovers of liberty  ~ the
interpretation  of  the law by the Couwrt of Appeal P,
Wwith  the greatest respect manifestly erranecus  as  we

shall demonstrate in this discussion.

In so far as it is material Section 26 of the Constitu-
ticr of Fenya provides for the &ttorney-General power &
i relation to oriminal procesedings. In particular  he
may continuwe o discontinue proceedings instituted by °

any obthery persons o awthority? o Bection 88 of the

Criminal Frocedure  Code , the secticon implemsnting this
constitutional rvight of private prosecubion confered by

the Constituticon emphasises on the phrase Y any persan’

i velation to procesdingsSe



We have stated the above sections because the Couwrt of
Appeal interpreted the sections in the Jopley’s case  bo
deny Fenyans the right of commencing oviminal procesd-
ings in owy courts. The cowrt alsa held that Section 26
oof bhe Fenyva Constitution and Secticn BB of the CLF.0.

were in conflich.

Taking & miniatial examination of each of the words used
in Section 26 of the ﬁenya Constitution, there is  noth-
ing to support the proposition propounded by the Court
of Appeal . Orn the contrary, the phraseclogy contem-
plates and provides for the vight of individuals

to prosecute. What doss the phrase “take over  oriminal
procesdings instituted by any other person undery secbion
EEROE 6 mean™  What does the phrase ‘diﬁcmntinu@‘cvimim
nal procesdings instituted by any other  person mean™
Take over o discontinue from whom?  There is no precise
provision  in the Henya Constitution or  obther statutes
which defines the words ‘any othesr person’® to mean  the
Attorney  General and the Cowrt of Appeal did not cite
any  such provision or & single decision to back wup  its

propositicn.

We  submit with respesct, that the Cowt of Appeal  errved
\
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i holding that there was a conflict between Section 26
of the FHenya Constitution and Section 88 of the Criminal
Frocedure Code in as far as the vight of private prose-
cution is concerned.  Under  the Fenyva constitution,
criminal  procesedings can be instituted by any of  the
following namely the Attorney General; other authorities
such as immigration officials, labouwr officers etc., and

arny obther person, both patural and artificial.

Admittedly, by the sxercise of the rvesiduary power, the
Attorney  General can of course prevent the rvight o f
private prosecution being effectively exercised in  any
particular case. That notwithstanding, we submit  that
the only gloss  over the vight to  institute private
prosecut Lo, is the ultimate control  vested " in the
Attormney Generval. This positicon, that the vealm of
criminal  prosecution is ot the ssclusive presence of
the Attorney Gerneral was olearly spelt out in the
Gouriet case- by Lovrd Viscount Dilhorne at
page 490 D when he said:

"There are a number of statutory of fences

for the prosecution of which the consent

of the &ttorney General or of the Dirvector

of Fublic Frosecution is requived but apart

from those of fences any one can 1f he wishes

start & prosecution without obhtaining any one’s

comnsent.  The enforcement of the Criminal law

does not depend on the Attorney-General alone'.
temphaszis suppliedt '




Uging the literal rvule in Statutory construction we
submit, with wbtmost respect to the learned Judges, that
the court of appeal misaprehended the law. BSublject to
oy comments above the oriminal procedurs code is nob o in
comflict with the Fenyan Conmstitution on the issue  of
whether or not & private individual can commence  oF imi-
mal  proceedings in owr courts. Indesd the legislature
tock the pain to distinguish between a private and a
public prosecutor.  The legislatuwre thus stated:

"Fublic prosecutor” means a person

prosecuting for or on behalf of the

vepual i oo for o or on behalf of &

publ ic authority. "Frivate prosecutor”

meEans a prosecutor other than a

"public prosecutor .

Before the decision of the Couwrt of Appeal in the Jop-
leyis case , it had been taken as an established princi-
ple  of  the law that & private individual can enforcoe
criminal law in owr courts. The decision under review-
threw out alot of wuncertainty on this principle. Fifty
sixn  years ago, the Supreme Cowrt of the Colony Frotbeo-

torate of Fenya  in the case of  Pawl David Nunes v B 7

held that therve was not only the vight of private prose-
cution in KEenya, but that permission to commence pryivate
prosscution procesdings may be implied althowgh permis-

sion was not formally asked for o granted, 1if a magis-

N~
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trate allows the trial to proceed. This position was

restated in the case of REepublic throwgh Deviil Eandi v

Devendra Valji Halaia. The court saids

"We are. ... satifisfied that & private
prosecutor as a party to procesdings

iH the High Couwrt has a rvight of appesal
to this couwrt subject to the residuary
comtral by the Attorney-General over
every oriminal case under the provisions
of section 82 of the criminal procedure
cooder,

The courts have often restated that the rvight of private
prosecubtion dis available in Fenva. I the case of
Eiddlesbarger—v—Eobson9 the Court of Appeal

for Eastern Africa stated this right. Other decisions

emphasizing the same vight are those of  Mochanlal

Karamshi Shar—v— Ambalal Chotobai Fatel and Five

10

others and Kvagonga—v-— Uqanda11

Of course the above decisions preceded in point of time
the promsalgation of the 1963 Fenyae Constitution. &
mischievious argument cowld therefore be put forth, that
with  the commencement of the Fenyvan Constitution, the
right of private prosecution was annuled. However if
the founding fathers of this nation intended to  take

away the precious vight &i~cmmmencing private prosecu-
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tion  they would have done that by use of plain and
express  words in the Fenyan Constitution. Nome  are
foatnd in the Fenyvan Constitution.  Feasoning  anal agous
b this, was  used by the  Hiagh Coar CE L mpr s
Cadue y Todd, JoGachuhi  J.2 0 sitting as & Constitubtional

court in the case of Zai Ernest Mwangombe cther—v— EIE

We submit that ressoning is sound and should be  applied
to counter any suggestion that the right to  institute
private prosecution belongs to a bye gone era - the

colonial era.

Feading the Jopley decision, one notes that none of the
above cases was cited to the Court of Appeasl. Ferphaps
if the cases had been cited to the court, it miaght have
reached a different decision. We may never know whether

the omissicon to cite the above decision or  any  other

indicia of the level of advocay, or the ftragic conse-
gquences of practicing law in Jurdisdiction that has
abandoned  law reporting. What is clear, Mongesver, i

that the Jopley decision was reached per incuriam and in
total disvegard of the prevail ing authorities. If the

Cowurt  of Appeal intended to overtuwrn all the decision
herein cited, nothing would have been easier than bo say

.
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The Court of Appeal decision in the Jopley'ls case s
deplorable. It threatens to cubt a class of  men  and

women who are fully aware that the prosecuting  authori-

tiwe will not instituwte criminal proceedings for whateyw
ey rveason, may deliberately and with impunity transgress

the oriminal law evern in the face of responsible ociti-
zens  whao have interest in the due complisnce  with  law
but  are now vendered impotent by the decision of Court
of  Appeal. It is now a klow to the rule of law. It is
a retrograde step in an age when the people are ol amour -

irmg for greatery freedoms and liberties.

The sad affair is that the decision is from the highest
couwrt in the land. It binds all the courts in the 1ower
Judicial hierarchy. There are good reasons for the
Court  of Appeal itsel f to depart from  the decision
sapecially  on the basis of the doctrine of precedent.
We  submit with deference , the ocowrts should never
follow this decision. It is bad in law. It is  arguable
that the Court of Appeal had no Jursdiction in the fivst
place to  interpret Section 26 of  the constitubion.
Section &7 of the Fenvan Comstitubtion vests the Court of
Appeal with the Jurisdiction of interpreting the Consti-

tution Lower Courts nesed not feel bound by the decision



in Jopleyls case.

PRIVATE PROSECUTION IN KENYA AND ENGLAND:

A COMPARATIVE STUDY

The essential functicons of the prosecutions are the same
in  England  and Fenya. Im both countries prosecutors
have three major tasks to perform 3 first, they must
make & decision on wWhether o not to bring criminal
charges against an alleged of fender 3 second, they must
put  the accusation into proper form and have it before
the proper Jjudicial authorities ;3 and third, they must
present  to the couwrt evidence tending to establish  the

guilt of the acoused.

In both countries the prosecution is theoretically  on
an  eqgual footing with the defence, with each side pre-
senting its evidence to the couwrt and the court acting
as an  impartial umpire in reaching & decision  based
sxlely on tﬁe evidence presented to it by the parties.
These systems are markedly different from those  in
continental  Europe, where the Judges are expected to

investigate a complaint and find the facts for  them-

o~
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Im  both countries, most citizens are satisfied to let
the police or police suliciftmrﬁ initiate ocriminal
proceedings so that private prosecution is negligible in
vk Limes . There can be no dowbt that the proporbion of
all prosecutions started by police are far more numer ous
tharn any other kind., The few strictly private prossou-
tions  are likely to be undertaken by  large commercial
firms-- Banks, Imnsurance Companies and  the like for
offernces  that interfere with their business. There is
also a small class of minor of fences which are  novrmally
privately prosecuted, the most notable example being

assault.

Despite these similarvities , Fenyan and Ernglish  osthods
o prosecution , and movre particullary private prosecu-
tions arve profoundly different ,which differenfe oooa-
sions a better system of privats prosecution in England

as compared to Fenva.

Firstly, in England, even when the prosecubor
iz a policeman, as he is in most cases, he prosecutes

by wvirtue of his right &€ a private citizen and not by

virtue of his office. This is seen in the way cases

~ud
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tried summarily in the lower couwrts are  named. The
title of & case reads as 1 1t were & private  swuit
between two parties. The complainant (whao 1s praobably a
police officer) and the defendant. This is differsent in
Fernya so that when the prosecutor is a paliceman, he
prosecutes by vivtue of his office and nobt by vivtue  of
his rvight as a private citizen, which makes the public

to shy away from private prosecubtions.

Erigliseh police are theoretically in the same position as
private complainants. If they decide that an  of fender
shall be prosecuted , they prefer charges against bim o in
the name of one of their officers. That officer then
goes  to couwrt to conduct the case for the prasecution.
The alternative is for the police , like the private
camplainants to retain & sclicitor o barvister to
present  the case in court. This is becoming more and
mor e common especially with the extension of free legal
aid, the defendant is likely to have a lawyer in his

side and the police likely to be well represented.

Al this is contrary to the Fenyvan situation  especially
when one considers the fact that free legsl aid is rvare
if  at all available. This makes 1ega1- araumentat iomn

g
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difficult for the private prosecubor.

Both  in FEenya and England, the Attorney-—General Fras
potentially & considerable amount of control over orimi-
mal cases., There are a number of offences which cannot
e prosecuted without his permission, including cases in
which the government is itself interested for example
viclations of the Official Secrets act 19 and also non-
governmental offerncers such as incest, where the rvight
cof  private  prosecution may be abused. The  Attorney

Gerneral  also has the power to stop any oriminal  action

by entry of a nolle prosegul - an order divecting that

the case be terminated.

In England, the Attorney-General’s power  to enter  a

nolle prosegul is in practice rarely used being em-

ployed for the most part only when some technical reasaon
makes it impossible to dispose of & case in any  other
WAY . This is not the situwation in KEenya where the

Attormey General®s  power to enter ol le prosegul has

Y

been arbitrary used to terminate cases.

This section has gone far to show how FEenyva's private
prosecution law should be compared with that of  Eng-

land. The relevance of this compariscon in this chapter



i that Fenva should adopt the prominent features of

1S

the law rvelating to private prosecubtion in England .

Some problems,  as those experienced in eilther  MNathan

Fahara's case o Jopleyv's case may not be encountered.
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CHAFTER - IV

TOWARDS A BETTER PRIVATE PROSECUTION SYSTEM
IN KENYA

4; [A] CONCLUSION

The main concern of this dissertation has been to evalu-

ate private prosecution law and practice in Henya.

Imn chapter one, we dealt with the prosecution process
generally. Frosecution is defined as the process  of
bringing & criminal charge against é person in a court
of law., This is done by a person called the prosecuator
o & prosecuting attorney. He is supposed to be Iy

impartial umpirve of the court.

Frosecutions  were seen to be of two  types, public and

i

private prosecubtions. The former entails all b
that  go foor frial in the name of  the state while the
latter entails all cases where prosecubtions are initiat-
ed by private citizens. The prosscution process 18 Sesn

to start from the time a suspect is arvested to the time

oof gudgement whether conviction or acguital.

It was also observed that the prosecubtion sysbtem prace

tised in Fenyva emanated from England. This made it



necessary to btrace the svolution  and  development  of
English prosecution law, so as to have a greater  under-
standing of the same in relation ta Fenyva. Fenya  Wwas
declared a British Frotectorate by the 1895 East

African Order—-in-Council afterwhich Henya adopted the
English Frosecution  System. The last section of  the
chapter examined th vaole of prosecubtion in the adminis-—
tration of Justice , the more vital one being that of
aiding the court to arvive at  a fairy and Just decision.
It does this principally by the adiudication of the

criminal justice system.

Chapter two was basically concerned with the law relat-
irng to private prosecution in FEenyvea and  the problems
with this law vis-a-vis the practice. A brief mention
was  made on the need for private prosecution  in Eenva
whiere of it was seen thalt privete prosecution is & viaght
Wwhich every Fenyan posses,  should  the prosecuting
authorities grow cold feet and fail to institute orimi-

nal proceedings for whatever reason.
We studied in detail the law relating to private prose-

cution by first establishing that the right of private

prosecution is guaranteed by the constitution aricl

o1



implied by the Oriminal Procedure Code o We saw  the
requirensnts  precedent bto the institution of  privates
prosecutions which  include; consent  of  the Attorney
Giesrey &l Cir some cases); permission of  the magistrate
trving  the case and locus standi. We saw the problems
which 1limit private prosecutions which  dncludes Tbes
misconceived fesling that the right of private prosecu-
tiorn  does not o exist o in Fenys and thafu Section  BE& 0 of
the constitution is in conflict with Section 88013 of
the Criminal Frocedure Code; the granting or refusal of
the Attorney Genervalts consent to prosecute, the grant-
ing  or refusal of permission by the magistrate trying
the case, the praoblem of locus standi;  the Attorney

Gerneral’s powsr bto enter nolle prosequis the  oost of

initiating private prosecutions and the societal  atti-

tudes gensrally.

Im ohapter fthreese, a detailed examination was made  on
case law relating to private prosecution in Fenva. Thes

two leading cases namely RHihara's case and

Jopley’s case were examined. These cases brought  into

light how FEenyan courts regard the right of private

\ w
prosecution and move particularly that the corts  are
A

unwillihg to recognise the vight. The ocases  further

exposses the correct interpretation of the law relating



to private prosecution in Fenyva. Thereafter a compara-
tive study was mads betwesn  Fenyve's privabe prosecubion
system  and  that of England. It was ohserved  that
Ernglish private prosecution law is far better amd effi-
cient vis—-a-vis that of Fenva, as & consegquence of whioh
vecommendat ion was made for Henyvan cowrts to adopt the

sy ivate prosecution system of England.
¥ £

There s indeed alobt of recommendations towards a bebter

private prosecution system in Fenyva. This is the s

for veform and will be dealt with hereinbelow.

There is a discernible trend in Fenya btowards  central i-
sation of all prosecutions in the Attorney Geneval (il.e.
the stated. It may be stated that the distinction
between  public and private prosecutions have  been  in-
creasingly  loosing meaning owing to bhe demise of the
latter prosecubtions in the face of inter alia, bthe powver

of the state to enter & nolle prosecgul.

The writer's contention is that this right only exists
in theory and not in practice. Emminent BErnglish Jjurists

have also expressed the sams view. ok lindstone refer-

ing to what their Lovdships said  in Gowriet’s case



sadchs

"Such o is th theory, the reality is

different. The right of private

prosecuticon is in fact exercised anly

by those who have the skill and resouross

for investigation . . . The truly

private individual seldom has the necessary
skills and resouwrces to institute such & proa-
secution. His freedom to do oso o dis very limited”.

It is herveby submitted that the sxecutive doss  not in
fact rvecogniss the sxistence of the vright of private

prosecution., Im Gowriet’s case, the learned State

Counsel thus submitted that the private prosecubor will
ot be allowed to assume the responsibility conferved on
the Attorney  General. This trend is what the aubthor

has all through this work been arguing to reverse.

4. ©RY> THE CASE FOR REEFOREM

The foregoing chapters have led the present writer to
come to the inevitable conclusion that private prosecu-
tions  have not played an important role  in Fenya's
criminal law, they have not been a corvective measure in
the lands of the citizens, but have been the privelege
of & few citizens who can afford to institute them. ke
woutld therefore recommend that a few changes be made  to

make private prosecutions move effective.
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Firstly, the feeling that the right of private prosecu-
tion.does not exist in Fenya and that Bection 26 of  the
Constitution s in conflict with section 88 of  the
Criminal Prosecwre Code in as far as the vight of  pri-
vate prosecubticon is concerned should never arise. The
phraseclogy  of Bection 26 of the constitution  conbtem—
plates and provides foo the vright of individuals to
prosecute, We  recommsnd  bthat  FHenyvan  courts  shoald
recogrnise under the comstitution that criminal proceed-
ings can be instituted by any of the following, that i
to say the Attorney General, obther authorities such  as
labouwr officers etc and any other person both  natural

and artificial .

The second issue relates to the regquivemsnt of  consent
of the A.G. as precedent condition to the institubion of
a prosecution whether public or private. The original
aim of this requirvement was to scrutinise the ochargeis)
and  ensure that only good and no defective ocharges
S AT i cowrt. We humbly sabmit that  this  original
aim is too insignificant vis-—-a-vis  its conssquences,
most vemarkedly being the denial of such  consent. ez
recommend that the law be changed to reguive the Attor-

ey General  bo give veasons for granting o refusing



the consent. This would ensure that Justice is  oooas-
sioned because the affected party will be in & position
ta challenge such reasons.  This would also erode the
possibility of wswping the powers of individuals.,  The
law  should specifically lay down circumstances  under
wWwhich consent may be refused, It shouwld also specify
that this consent be communicated within reasonable time
and preferably set & maximum period within which  the

consent shouwld be communicated.

The practice in Henyan courts has Sﬁown that couwrts will
not gquestion the decision of the Attorney General 1 he
refuses to grant his consent.  This may be partly  be-
cause the courts are part of the government machinery.E
e recommend that courts do guestion the Attorney
Gener al Pe decision in this respect.  This should even
e strongly observed in Fenva where there is  alledgedly

separation of powers,

The Attorney General as the director of public prosscu-
tions has extremely wide powers  in disposing cases,

gapecially his power of polle prosegui which is not

stbject to veview of any other ovrgan.  The
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,Attorney General may invoke his powers of holle

/

prosequi to veto private prosecutions. In the case of

. . 3
R(through John Harun v vanguhu Ng'ang'a), no <ooner

did he take over the prosecution than he entered a nolle
prosequi to dispose of what was in my view a perfect private
prosecution. Thus whereas nolle prosequi  sccures advantages
for the state in public prosecutions, it fatally vitiates

the right to private prosecution,  The offeet of the pretoention
and exercise by the state of the overriding power of the
nolle proscqui over private proscecutions has bheen to

drastically reduce the number of private prosccutions.
3 p

There is therefore need that the law regarding nolle
proscequi  be altered by imposing the duty of accounta-
bility on the state in the conduct of prosecutions, or

at least to give sense, logic and ethic to the power of

nolle prosequi. Writing of England, Edwards has recommend-

ed control by legislation, thus:

"Legislation will be required, if it were
thought necessary to resolve the outstanding
illogicallity still attendant to the entry
of nolle prosequi in criminal cases' .4

It was suggested in particular in Kenva that reasons ought

=

. . . 5
to be given whenever a nolle prosequi 1is entered. Mr.

Oginga Odinga stated:
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"My request is that the Attorney General

should ensure that before applying (for)

any entry of nolle prosequi, there should

be an appropriate explanation to the public

so that they can understand why such

application should be made. This will also help
to justify the application of nolle prosequi."6

For the purpose of terminating proceedings, we submit

that nolle prosequi is a superflous power, since there

are other equally effective legal mechanisms for  with-
drawal of proceedings by prosecutors and by the Attorney
General. A precise example is Section 87 of €. p.C. which
accords any public prosecutor the power to withdraw

any criminal proceedings, with the consent of the court;
or alternatively upon the instructions of the Attorney-
General. We recommend that all prosecutions in snb-
ordinate courts ought to be terminated by or under
Section 87 (C.P.C.) and not by nolle prosequi. This is
more so especially that practice has shown that pro-—

sccutors have been known to request the Attorney

General to enter a nolle prosequi instead of other-

wise withstanding the proceedings under the caid section,
simply because they wish to @void an acquittal of the

accused person.

The reason upon which the Attorney General was granted

such overwhelming powers over private prosecution was

that individuals, cspecially those of political

88
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ability should not be allowed to manipulate and abuoe

the prosecution process by prefering 'frivolous' or
'vexatioUs' proceedings against the lesser

fortunate

members of the public. Yet in Kenva , every private

prosccutor has to show that he has locus standi

and a sufficient interest in the matter upon wvhich he

wishes to prosecute before the court allows him to do

do. This makes any subsequent assertion that the

same proceedings are 'frivolofts' or 'vexatious'

extremely ridiculous. Moreover, an accused who suffors

injury from a 'frivoloUs' or vexatiods' private prosecution
can always bring an action in the tort of malicious pro-
secution against the private prosecutor. There are

in my view enough safeguards against abuse of process
in the field of private })r(n;v(thi<nxs which make any
interference by the state to control such procceutions

fundamentally injustifiable.

Section 26(8) of the Constitution provides that in

the exercise of the functions v<’st(*d’ in the Attorney
General by sub-section (3) of the same section (relates
to Attorney General's powers to institute and nndertake

criminal proceedings; to take over and continue any

such proccecedings; and to discontinue at any stage
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|
belore judpgement is delivered any such criminal procecd-
ings) the Attorney General shall not be subject to

the direction or control of any other person or autho-

rity.

One of the state's justification for taking it upon
itself to prosecute is that it has the necessary
skill and resources. It is also true that cven where o
private individual has those necessary skills and

resources his efforts have been frustrated by the

state. The Kahara casc will suffice as an illustra-

tion. We recommend that the Attorney General should

be subject to the diroctipn if not control of the courts.
This is because the courts are well acquitted witl

the case and are therefore in a better position to
assess about its prosecution and can  advice acceordingly

whether the Attorney General's taking over, or con-

tinuing or discontinuing of the case is necessary.

The requirements of initiating a private prosecution

require that a citizen should have a locus standi,

an interest in the matter. The line of interest  has
been very restricted in some cases, while in others it
has been liberally interpreted. The situation in

Kenya seems to be that adopted by the privy council in

the case of Gouriet v Union of Post Office Workers
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that public rights can only be asserted by the Attorney
General as representing the public. Th is; has led to
the right being used for minor cases such as assault and )T“
1
not very serious offences which really affect the well {/
being or sccurity of the public generallyv., This is
because it is not spelled out or written down as to what
constitutes a sufficient interest in a case. Yo recommend
that this interest be the same as that under the Fnglich
law where it is said that every responsible citizen has

. . . . ] e
an interest in seceing the law is enforeoed., 'hie <honldd

be considered a sufficient interest.

The next recommendation relates to the reqguirement of the

e

permission of the magist rate t rving the case., This is
required by Section 88(1) of the Criminal Procedure Code.
The Constitution doesn't require such permission which caste
doubt on the constitutional validity of this requirement.

To this extent we recommend  that Section 8R8(1) of the
Criminal Procedure Code be amended accordingly to avoid
conflict with the constitution. Furthermore, theye are

no laid down rules as to when the permission is to be
g:l‘:llll,(‘(l or 1'(\(‘(154<~<1 . This is wrong because it leaves private
prosecution at the discretion of the courts. [f this

is to be the case, as it seems to be the situation currently
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prevailing then this discretion must not only he K
exercised judicially but must also be controlled. We
recommend that this discretion be exercised in accord-

ance wilh strict rules, the rules of reason and justice
and according to law. In relation to this point,

Halsbury L.J. once stated:

"Discretion means when it is said

that something is to be done within

the discretion of the authorityv; that
something to be done within the rules

of reason and justice, and not according
to private opinion, according to law

and not humour. It is not to be
arbitrary, vague and faBCiful,

but legal and regular'.

Though this decision is not binding on us, it is of <trongr

persuasive value. Alternatively if this permission is
not to be left at the discretion of the courts, we

recommend that the law should specify some rules upon which

it may be granted or refused.

We strongly recommend that the magistrate's permission

be implied from the conduct of the parties. In Kyvavonga v

10 .
Uganda the High Court of Uganda held that cven though
no formal leave of court for the prosecution was recorded,
by allowing the complainant to lead evidence munst mean

that such leave was given to him. It is our submission

e)
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that this should alwavs be the case, that permission
institute a proceeding may be drawn from the partiecs!
conduct. If no objection is raised to the absence of
formal permission, until after the close of the pro-

secution case, such permission should be inferred from

fact that the trial has been allowed to prococed <o far

Before granting the permission to institute privatoe
prosecution, the trving magistrate is required to make
to the Attorney-General or the police, This is aimed
making sure that there has been a failure on the part
the public ()I‘f'iciuls~ to prosecute before  the right
of private prosecution can be made use of. ‘e recomme
that the right of private prosecution in such caocoo
should be exercisable notwithstanding that there has b
a failure to prosecute on the part of public officials
not. The right should not be subject to this very un-

necessary qualification.

The private citizen who wishes to initiate a criminal
secution has to meet the costs of the proceedings. Th
citizen will also involve himself in expenses of hirin

. l .
legal services. This makes private prosccutions so
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expensive that very few people are able to afford them.

The expense of bringing a private prosecution is too much

for the average citizen. One writer has remarked that:

"For many centuries, the main responsibility

rested with the private citizen whose

sense of public duty must have been sadly

dampened by the realisation that the costs i

of bringing a criminal to justice had to A/
be met out of his pocket'" .11

And the British Commissioners of the criminal law in

their 8th report published in 1815 concluded that:

"The existing law . . . 1is by no
means so effectual as it ought to be,
the dutv of prosecution is usually
irksome, inconvenient and burdensome,

the injured party would often rather forgo /
the prosecution than incur expenses of
time, labour and money . . .' 12

Even if the private prosecutor successfully prosecutes

he may not recover all his costs. Another very detrimental

stand as regarding the costs which the court adoptedd

in R Ex.parte C.H.Brain v Confait l‘;, is that the

private prosccutor be called upon to pat the crown

(state) the costs of appeal where the accused is acquitted.

The Court of Appeal noticed this mischief and held that

the trial court had no power to order a private prosccutor
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to pay the state such cost. This would otherwise have

been a dangerous stand, thanks to the Court of Appeal.

Regarding the cost of privaie prosecution, we recommend
that a fund be established by the government to meet
these costs. All expenses likely to be met in

private prosecution should be paid from this fund, which
would go along way to encourage private prosccutions,

We do not think that this will occassion too many

private proseccutions so that some do amount to 'frivolous®
and malicious prosecutions because of the various safe-
guards we discussed ecarlier., Furthermore the availabhility
of such funds will ensure that the right of private
prosccution is not left as a preserve of the wealthy
individuals since evervbody now will be able to afford

the cost.

The zL ttitude of the people towards the proscention and
enforcement of law has also plaved an innwmx'tnvw" role in
limiting the use of the right of private proscceution
as observed earlier. This attitude is twofold on one
side to the citizen and on the other to the police and
other public prosecutors generally. The citizens feel

and regard the enforcement of criminal law as part of
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the duties of the police and the department of public
prosccution. They feel that they have not }1i‘rxz{ to do
with prosecution. The police and other public pro-
sccutors generally feel that by the citivzen deciding
to initiate proceedings, they are undermining their

position because they regard this as their reserved

duty to which no other person is entitled.

We recommend that this attitude should change for
effective private prosecution. The judiciary should
educate the masses on the right of private prosccution,
that it can also participate in the prosecution and
consequent enforcement of law and order. The police

and other public prosccutors generally <should be

informed of the need to change their attitudes, that

assistance from private prosecution would aid in effect-

ing criminal law. Only after this attitudinal change

should there be expected increased private prosccutions.,

The author is not arguing that a systom of prosccution

by the private 1individuals is enough in ensuring
that justice is done. This is due to the kind of

society which we have in Kenva today, a socictyv where

public prosecutions alone may occassion injunstice and

a socicety whereby private prosccentions would be inadequate
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to ensure maximum enforcement of criminal law. So

the dual system consisting of both public and private
prosecution systems which we have in Kenya is good and
highly rccommended.  But to ensure proper and offective
functioning of this actual system and in particular

with relation to private prosecutions the recommendations

discussed hereinabove should be effected.
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