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ABSTRACT

This research examines the role of internatiorgdllérameworks in promoting international
criminal justice in Africa with a special focus tire ICC. In Africa the international criminal
justice is entangled with politics hence lacks @yation from member states. The
International Criminal Court has been widely cr#ed by African leaders in the way it
dispenses selective justice. This study examiregtperiences regarding the enforcement of
International Criminal Justice in Africa by the émational Criminal Court. The major
argument is that for the international justice ifri¢a to succeed the African Union should
play a key role. The findings for this project @epected to offer recommendations on how
AU can cooperate with ICC in order to execute itined mandate which is to secure peace
and justice in Africa. The study also addressestlie®retical aspects of regional politics
guided by institutionalism theory. It concludesttAdrican state parties to the Rome Statute
have a duty to domesticate the statute. The states adopt the national mechanism to

cooperate with the courts prosecution.
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CHAPTER ONE

1.0 Background of the Study

The Rome statute treaty led to the formation of lfternational Criminal Court. It
entered into force on July’'2002 to investigate ,prosecute and try individuadcused of
committing crimes against humanities, crime of gee®, war crimes and crimes of crimes.
123 states are parties to the Rome statute of wBdclof these are African countries. An
investigation by the court’s prosecutor may beghrewan ICC party refers a situation to the
court or when the UN security council refers aatiton to the court. This international treaty
did not introduce the concept of individual crimiaacountability (ICA) wherein the subject
is an individual perpetrator who faces a prisontesere if found guilty. The Nuremberg
Trials, the International Criminal Tribunal for tHermer Yugoslavia (ICTY), and the
International Criminal Tribunal for Rwanda (ICTR3ah punished individual state agents for
grave human rights abuses committed. What distéhgas the Rome statute from ad hoc
efforts is not only its permanent nature but alke principle of complementarity. The
complementarity principle states that the courusthbe the last resort for justice when states
are ‘unwilling or unable’ to genuinely carry out Emvestigation or prosecution

Immense support was demonstrated by African siatesgards to the preparations

leading up to, during and after the diplomatic evehce in Rome at which the Rome statute
was finalized .This approach also replicated ireptiRegional Blocs was consistent with the
idea of enhancing universal support, and was aea as fostering a better understanding of
the substantive issues raised in the draft texthef statutt The African Commission on
Human and Peoples’ Rights was involved in inten8idying calling upon African states to

ratify the Rome Statute to ratify the Rome Staturid take legislative measures to make the,

! Rome Statute of the International Criminal CoUrty. Doc. 2187 U.N.T.S. 90, entered into forceJul2002,
Article 17

2 Phakiso Mochochoko, Africa and the Internationeiral Court, in E Ankumah and EKwakwa
(eds),African perspectives on international crirhjnatice,Ghana: Africa Legal Aid, 2005, pg 246
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Rome Statute applicable in their domestic lawsObtober 1998 at its $4extra ordinary
session the African Commission on Human and Pedpigts passed a resolution calling
African states to ratify the Rome statute and ke tdegislative and administrative steps to
bring national laws and policies into conformityitiit®

To date, four States Parties to the Rome Statusntlly the Democratic Republic of
the Congo, the Central African Republic and Malédaeferred situations occurring on their
territories to the Court. In addition, the Secuftguncil has referred the situation in Darfur,
Sudan, and the situation in Libya both non-Statagids. After a thorough analysis of
available information, the Prosecutor has openedsnonducting investigations in all of the
above-mentioned situations. On 31 March 2010, Ri&-TChamber Il granted the
Prosecution authorization to open an investigapiaprio motu in the situation of Kenya. In
addition, on 3 October 2011, Pre-Trial Chambergii&énted the Prosecutor’s request for
authorization to open investigations proprio maiio ithe situation in Cote d’lvoire.

The International Criminal Court started witnessiagrevolution by the African
leaders when it indicted President Al Bashir of &udver crimes against humanities and war
crimes in Sudan. African statesmen through the cAfri Union have expressed their
opposition to the court citing that all cases @€ lis currently investigating are in countries
in Africa. African Union and the ICC share a commaterest in dealing with crimes of
impunity however the AU argues that it does noteagwith externally exposed imposed

strategies to fight these crimes on the continent.

1.1 Statement of the Problem
Maintenance and respect of rule of law is a keyofathat lays foundations for good

governance, a democratic society as well as arctefée society. Africa as a continent

% Cole, Rowland JV.Africa's relationship with the international crinahcourt: More political than
legal."(Melb. J. Int'l L. 14 2013): 670.



grapples with intra and interstate conflicts dueneffective governance structures and lack
of effective service delivery. Conflicts are alsused due to Lack of economic democracy,
personal freedom, dictatorial leadership and undeatic elections. These conflicts have led
to gross violations of human rights, crimes suchgexsocide, war crimes, sexual violence and
massive killings. International Legal frameworkswell utilized can play a key role in

promoting the rule of law hence reducing sociatdex such as conflicts. This can only be
possible if rule of law is respected and prevailbis research aims at examining ICC
interventions in Africa; it will also analyze themits and potentials of major legal

instruments in Africa as well as challenges of iméional Justice in Africa.

1.30bjectives of the Study
The overall objective of this study is to examimernance in Africa and the role played by
legal frameworks in Africa Framework’s with a spddiocus on the International Criminal

Court .

1.3.1 Specific Objectives
1. To Examine interventions by the Internationahtmal Court in in Africa
2. To analyze Africa’s major legal instruments tritnutions to International justice in Africa

3. To examine the challenges of advancememttefnational criminal justice in Africa

1.4 Research Questions

The study will focus on the following research diess
1. Do International legal frameworks interventionsrpate peace and Justice in Africa?
2. What are the limits and potentials of major Afr#égal instruments?

3. What are prospects and challenges for internatidqunstice in Africa?



1.4 Justification of the study

This study will seek to find out the role played inyernational legal frameworks in
strengthening rule of law in Africa. It will exangrhow respect of the rule of law can be used
as a tool that enhances good governance in Affiba.findings generated by this study are
expected to lead to a better understanding of th&ges$ obligations with the International
treaties. This will be of great importance to acaeresearchers in the sense that it will
increase the body of knowledge. The finding migebdead to ways of enhancing cordial
relationship between the ICC and the AU as mearending impunity and injustices in the

African continent.

1.6 Literature Review

This review addresses Africa and the Inteomati Criminal Court by tracing the
history of the Rome Statute in Africa, from the ception to negotiation to the ratifying of
the treaty by African states and ICC cases andshigagions in Africa. Causes of ICC
intervention in Africa ranging from conflict and ggrnance in Africa, Institutional failure in

Africa, Dictatorial leadership and bad governamc@frica will also be reviewed.

1.6.1 Africa and the Establishment of InternationalCriminal Court

Africa’s top leadership called for the establishinginthe International Criminal Court.
Fourteen states of the South African Developmenh@anity (SADC) met in September
1997 and set out 10 basic principles that they edatu be included in forming the IC'C

A considerable number of African states are stptfies to the ICC’s Rome Statute
but the AU is very critical of the ICC and has so fidopted a number of resolutions

reflecting this. Most African states at one timesgly supported the ICC. They were very

“Barnett, Laura. The International Criminal Court: History and Rol€2008).
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active in the negotiation of the Rome Statute i@ ke 1990s. This was a time of great
optimism, particularly because the statute hadjusitthe backing of African governments
but also of African NGOs, grouped under the Intéamal Coalition for the ICE

Immense support was demonstrated by African statesgards to the preparations
leading up to, during and after the diplomatic evahce in Rome at which the Rome statute
was finalized .This approach also replicated ireofRegional Blocs was consistent with the
idea of enhancing universal support, and was aea as fostering a better understanding of
the substantive issues raised in the draft tesghe@btatut®

Africa played a significant and constructive ratethe Rome negotiations that led to

the creation of the court. The continent’s stroagKking for the court was not limited to state
governments, many Non-governmental organization@s)zand civil society working under
dictatorial regimes also made a significant contitn to the promulgation process. Their
contribution was made principally through domesiilvocacy and International organization
bodies that comprised of activists from Africa aheir counterparts in other parts of the
world. Their objective was to stir conscience ofrlagyovernments towards agreement on
contentious issues and so paving the way for thet@eestablishmeft

120 countries adopted the Rome statute on Julyl®98. Thirty Four African
countries have ratified the Rome Statute makingcAfthe highly represented region. The
ICC, which came into being in July 2002, is “a pamant institution and shall have the
power to exercise its jurisdiction over persons tftg most serious crimes of international
concern,” which include “genocide; crimes againsinanity; war crimes; and the crime of
aggression.” These countries believed that globstige would benefit from and be greatly

enhanced by the creation of an “international anahjustice regime empowered to prosecute

5 Max du Plessis, et @lfrica and the International Criminal Court Intertianal Law2013/01
®Phakiso Mochochoko et al Africa and the International Criminal Coutf African perspectives on
international criminal justice,Ghana: Africa Ledatl, 2005, pg 246

" C Jalloh ‘Regionalising international criminal [a(@009) 9 International Criminal LawReview445



Individuals guilty of gross atrocities and humaghts violations, including war crimes,

crimes against humanity and genocide,”

1.6.2 ICC Investigations in Africa

The office of the ICC prosecutor has opened cagamst 26 individuals from Africa in
connection with five countries. The cases stem fiouwestigations into violence in Libya,
Kenya'’s post-election unrest in 2007/8, rebellion @ounter insurgency in Darfur region of
Sudan, the Lord’s Resistance Army insurgency intraérAfrica, civil conflict in eastern
Democratic Republic of Congo and 2002/3 conflictthe Central African Republic and
2002/3 violence in Ivory Codst

The role of ICC in Africa has generated a contreiardebate. Five of the situations
currently under investigations by the court ardralin Africa. African animosity towards the
court may have been heightened by the Security €Gtaimeferral of the situation in the
Darfur to the court and the subsequent indictméh® Sudanese president AL Bashir. The
indictment of the Sudanese president, particuladg led to criticism from some Africa
Statesmen of the ICC as western tool designedhugate African Leaders of the African
continent and advance an imperialist agenda. Tleecese of proprio motu powers of the
prosecutor in relation to the Kenyan situation e too much criticisnm®

The ICC'’s investigations in Africa have stirred cems on African sovereignty and the
long history of foreign intervention on the contieThe court has been portrayed as a new

form of imperialism that seeks to undermine pedpden poor African countries and other

®Boell. “Perspectives: Political Analysis and Commentaryrfréfrica”(2012) p. 21

° Bekou, Olympia, and Sangeeta Shah. "Realisingttential of the International Criminal Court: tA&rican
experience.Human Rights Law Revieéy no. 3 (2006): 499-544.

0 Ankumah, E and Kwakwa E(eds) (200&jrican perspectives on international criminal jiestAfrica Legal
Aid: Accra/Pretoria



powerless countries in terms of economic and palitievelopment. Other pundits have used
the cases before the court as an illustration @fpttosecutor’s selective focus on Africa. The
view expressed in this respect is that the prosedws limited his investigations to Africa
because of geopolitical pressures, either out désire to avoid confrontation with major
powers as a tool of western foreign policy.

The AU and the ICC have enjoyed a difficult redaship over the past few years.
Following the ICC indictment of President Al Baslir 2008 for war crimes and crimes
against humanity, the debate around the work ofCtbert has been as controversial as it is
heated. The AU and the African continent in genésature prominently in these debates.
This may be attributed to the fact that all theiaiions currently being investigated by the
Court’ Prosecutor in Central African Republic, Derragic Republic of Congo, Uganda,
Sudan (Darfur) and later Kenya and Cote d’lvoirk)fram the African continent, and the
first case ever to be tried by the Court was tHaTlwomas Lubanga, is from an African
country, there are other more compelling reasomaorg these is the fact that the AU
inserted itself forcefully into the ICC debate &gelates to specific conflict situations. In
particular, the AU Assembly and the PSC have bdethear most vocal in respect to the
situation in Darfur, by far the most controversiald clearly the epicenter of what some have

called ‘the struggle for the ICC in Afrita

1.6.2.3 Case in Libya
The International Criminal Court first became inxed in Libya after the United

Nations Security council passed Resolution 197&whéferred the case of Libya to the ICC

1 Anghie, Antony, and Buphinder S. Chimni. "Third WbApproaches to International Law and Individual
Repsonsibility in Internal ConflictsChinese J. int'l L2 (2003): 77.

12 Musila, Godfrey Mukhaya.African Union and the Evolution of Internationali@inal Justice in Africa:
Challenges, Controversies and Opportunitiggdntroversies and Opportuniti€iine 5, 2013§2013).
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on February 2011. The UNSC (2011) decided thak ifngan authorities shall cooperate fully
and provide necessary assistance the ¢durt.

The office of the prosecutor for the internatioodminal court issued arrest warrants
for perpetrators of human violations after serieviolent conflicts in Libya .Muammar
Gadhafi, Saif al —Islam Gadhafi and Abdullah al<8®mwere accused of committing killings
and other atrocities in their country. In the aftath of the rebel victory, opposition forces
captured and killed muammar Gadhafi on" 20ctober 2011 thus terminating the ICC
investigations against him. However the cases dfébdslam Gaddafi and Abdullah Senusi
have remained in contention. The case of Libyalationship with the International Court is
complicated by the fact that Libya is not partythe Rome Statute which is the foundation
treaty of the ICC. UN security Resolution 1970 refd the case of Libya to the court and it
obligates Libya to comply with the Courts demand#ya and Sudan have an international
obligation to cooperate with the court and thdigattion arises from the UN charter. Though
Libya is not party to the ICC treaty, it is a UN mieer and thus bound by Resolution 1$70.

On May f' 2012 Libya filed a legal bid to prosecute Saiflsém Gaddafi
domestically. On May 312013 the ICC judges rejected Libya’s bid and aedeauthorities
to surrender Gaddaffi son to the court. The coeftl that Libya had not provided enough
evidence to demonstrate that it was investigativgy same case as the one before ICC, a
requirement under treaty for such challenges. Thetalso held that Libya was genuinely

unable to carry out an investigation on Saif ans/*®

13 Resolution 1970 (2011). (2011, February 26). Whiations Security Council.

14 Akande, D. "The Effect of Security Council Resans and Domestic Proceedings on State Obligatmns
Cooperate with the ICCJournal of International Criminal Justicg0, no. 2 (2012): 299-334. 324
!5 Richard Dicker. (2013, August 29). It's Time faaiSal-Islam Gaddafi to Go to The Hague. Think Afi



1.6.2.4 Case in Mali

Mali state was gripped with violence following coufétat which began on 21
march 2012 by soldiers who seized the presideptidce, state media and other buildings
forced the then president Amadou Tounami intanigihnd eventually led to his resignation
on April 8" consequently the , the country’s constitution veaspended. An interim
government consisting mostly of technocrats waséat following the resignation of the
president. Following the referral of the situatinrMali by the Malian state the prosecutor of
the ICC Fatou Bensouda confirmed the receipt ofréferral of the situation on f8July
2012. The alleged crimes include execution of sofijirape of women and young girls, mass
killings of civilians, recruitment of child soldierand destruction of properties. The
prosecutor conducted preliminary investigation® itite alleged crimes in accordance with
the Rome Statute. In the course of the prelimiretgminations the OTP determined that
there is a reasonable basis to believe that mumdetilation, cruel treatment and torture,
intentionally directing attacks, pillage and rapenes were committed®

The self-referral could be characterized as anmgteby the Interim government
seeking support and legitimacy both locally andalrto put down the rebellion north, and
eliminate opposition from those who might seekestdbilize the new government. Mali has
so far supported the ICC and its goals in AfricaliMeferral has also the support of the West
African Region'’

It is clear from the developments surrounding 1Q@ &frica that the court is not
necessarily picking on Africans for persecution amdimization in an imperialistic manner.
Those emphasizing that the court is only investigaffrican situations fail to concede the

fact that the court is also investigating similguations in Colombia, Afghanistan among

16

7 Ottilia Anna Maunganidze & Antoinette Louw, Traasanal Threats and International Crimes Divisid8S
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others. It therefore behoves African countries etsva participants in the creation of the

International Criminal Court to continue to suppugtthe court in all manner possibfe.

1.6.3 Governance in Africa

The root causes of governance failure in Africa actonialism, the nature of
independence struggle, the character of the pdshied state and their leaders, and the
requirements of the global order. Colonial goveosaimstitutions were designed to promote
domination and extraction these being colonialisprBiciple mission. These institutions
slowly became colonialism’s legacy to post-colomjalernance. At independence, African
countries maintained over- centralized state ustihs that reposed enormous powers in the
hands of their founding fathers. Political mobitiva and decision-making dominated post-
independence governance strategies, especiallg she pursuit of development was the
national preoccupation. Democracy was not signitigeem on Africa’s post-independence

governance agenda (Ake, 1996)

The 1970s and 1980s competition between the supeers in Africa was an
important factor in starting conflicts in Africa. Mericans, Russians, British, French
competed for the hearts and minds of the Africateland their followers, political and
diplomatic allies, strategic allies and mineralowwges. The rivalry and competition took
various forms which included supporting governmgnts/erthrowing governments,
supporting of or opposition to governments and sujopg if not initiating a rebel movement.
The support or opposition of one super power ottl@rowas a very powerful force in the
political survival or demise of an African governmeThe cold wars were powerful that they

set in motion socio-political forces in some of #teategic countries processes that lead to

180 Bekou & S Shah ‘Realising the potential of theetnational Criminal Court: TheAfrican experience’
(2006) Human Rights Law Review499 501
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serious internal conflicts which have outlasted ¢oéd war itself and continued to ddte.
Colonial boundaries forced on the newly independetates led to a simultaneous task of
state-building. This in turn led to heavy centratian of political and economic power and
suppression of pluralism in Africa. Forging a gemuinational identity was a challenge
among disparate and often competing communities drieated a long term distortion in the
political economy of Africa. Political competitiomwas not rooted in viable national
economic systems; in many instances the prevaslingture of incentives favored capturing
the institutional remnants of the colonial econdimyfactional advantage. Undemocratic and
oppressive regimes were supported by the compstipgr-powers in the name of their broad
goals but when the cold war ended Africa was sulydeft on its owrs°

External actors were very much part of governancangements that produced and
maintained autocratic governance in Africa. Coldr weoduced alignments that deepened
divisions within and among countries, often cregtsource of upward legitimacy and
relieving leaders from any semblance of accouritghd local leaders. Cold war became not
the only dynamic factor affecting African governansince independence, Africa’s
development agenda has been determined eitherebyotmer colonial power or by the
Bretton woods system. This has had a profound impastrengthening autocracy as well as
directly inducing conflict. Assessment of goverrairestitutional failure in African countries
remains incomplete unless the full impact of exaéfactors is addressed.

Governance failure effects can be progressive @ffects incremental. What is
happening in Africa could be a manifestation orsgmuence of a half a century or more of
failed governance. Autocracies operating within¢bkl war global order destroyed the very

fabric of their societies but were put in place dese of their strategic role in the bipolar

19 Adedeji, Adebayo, ed. 1999. Comprehending andemiast African conflicts London: Zed Books

2 Collier, Paul, and Hans Binswanger. 1999. Ethoyalties, state formation and conflict. A backgrdyaper
prepared for the Africa in the 21stCentury Proj&¢ashington, D.C., World Bank
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politics. Such regimes existed for decades and rbecdespotic. Democratic Republic of
Congo was one such regime, it failed after the ehdhe cold war. Predatory regimes
seething in corruption can grind to a halt and wmdel this ends up with ordinary people
struggling to find ways to survive. Whatever thecumstance, Human toll and social
consequences of governance failure in Africa haentof staggering magnitude

Accounts of governance failure in Africa emphkason phenomena associated with
political insecurity and weak institutions centzalion of political power and its arbitrary
exercise are symptoms of at the states weaknesa hostile environment. Political
opportunism routinely drives policymaking at thepemrse of developmental objectives. For
instance some governments choose policies that fibetem politically and favor
distribution of public resources. Weak institutionecks on the private allocation of public
resources led to massive corruption in the pulditar. This pattern so profoundly affected
the opportunities for social advancement since tipali power meant more economic
resources. In order to achieve and maintain positaf power, many African leaders have
relied on ethnic support from their constituents’.return these leaders have favored their
supporters with privileged access to the limitesbrgces available. The politics of favoring
the few over many others are major causes of iatewnflicts in many African states. Many
African leaders believe that despite country’s ®&thrcultural, and regional diversity,
development of a shared national identity and stabimmunity can be achieved if ethnic,
regional, or other affiliations who oppose theivgmments are eliminated. Hence, these
leaders became dictators often without toleranceafo independent judiciary or effective

local governancé

2t Berkeley, Bill. 2001. The Graves Are Not Yet Fitlace, Tribe and Power in the Heart of Africa.Neark(
Basic Books.

22 Magnarella, Paul.PReventing Interethnic Conflict and Promoting HunRights through More Effective
Legal, Political, and Aid Structures: Focus on &&i" Georgia Journal of International and Comparatise/ L
Vol 23 (1993): 32745.
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Governance failure has attributed to toll violeantticts in Africa, most noted is the
alarming level of conflict related deaths and dispiments. It estimated that there has been
more than 6million conflict related deaths in Agicsince 1983(CSIS Report 2000).
According to World Population prospects UN populatdivision report there is an estimated
20 million conflict related displaced persons thdiggires constitute to three percent of
Africa’s total population.

Some scholars argue that Africa has reached itgntippoint and that corruption is
now endemic in the region. Before independence nialoinstitutions particularly the
judiciary systems, provided the checks and balati@scurbed leadership excessive powers.
After independence the struggle for political leatig to retain power for life became the
overriding objectives of many African leaders. Véhtolonialists were replaced with black
neocolonialists that are corrupt and they disreghed checks and balances which existed
during the colonial periotf

Governance failure has attributed to toll violeahtticts in Africa, most noted is the
alarming level of conflict related deaths and dispiments. It estimated that there has been
more than 6million conflict related deaths in Af&icsince 1983(CSIS Report 2000).
According to World Population prospects UN popuwatdivision report there is an estimated
20 million conflict related displaced persons théggires constitute to three percent of

Africa’s total population.

1.6.4 Dictatorial Leadership and Institutional Failure
According to Calderis (2006) institutional faguand pandemic corruption in Africa
has been intensified with the incursion of sevédraggish dictatorial leadership upon gaining

independence. African continent has its own shaiatators from Gabon’s Omar Odimba

3 pAyittey, George(1998),Africa in Chaos New York:I8artin's Press
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who has been in power for 42 years, Equatorial €ifieodoro for more than 30 years,
Zimbabwe’s Robert Mugabe and many others. Theswtdrs spent their entire careers
enriching themselves, intimidating political oppotg&eand promoting undemocratic regimes.
Constitutions were either amended or re writtesiomply ignored by the same people who
swore to uphold the constitutional rules. Theseldes have wielded enormous power and
authority which allowed them to subjugate all reletvinstitutions and prevent the necessary
checks and balances common to good goverAance

Transparency International estimates that corraptimoAfrica siphons off 20 to 30
percent of funding from basic services provisiomrr@ption has drowned institutions in
African states and caused a huge impediment towgedslopment. Many institutions have
languished in corruption due to factors such asqral greed, low income, improper rules
and norms guiding the institution and the abserigeaper accountability’

African history is littered with cases of misruldictators and tyrants as well as
instances of inappropriate political policies. &&n leaders have introduced legislation
policies that are far much worse than that of callopowers, which hinders media freedom,
the judiciary and civic and professional sociefje military and secret services have
become subservient institutions and members afigydolitical parties and turn blind eye to
the transgressions of the governments. The coneegseof all these include thugocracy,
anarchy, rape , murder, disappearances, massigehyoverty and diseases among masses
that are not allowed to question any decision ntadéhe ruling elite. For instance Kenya

and Zimbabwe have resembled a state of nature Wifieris brutal and short hence survival

24 Calderisi, RobertThe Trouble with Africa: Why Foreign Aid Isn't Worg. Newyork: Palgarve Macmillan,
2006.
% pAyittey, George(1998),Africa in ChaosNew York: Bartin“s Press.
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for the fittest scenario which degenerated to sestAwar because of intolerance and politics
exclusion between the rival parti%?s.

Economists and policy analysts of the world, thé-1&hd other institutional agencies
agree that corruption is a universal problem buthwnore debilitating effect felt in
developing nations. Public sector corruption or o$epublic office for personal gain is
ranked as a major constraint that has hinderedc&®#&i economic, political and social

developmerit

1.7 Research Hypotheses

The study tested the following hypotheses

* ICC interventions in Africa enhances Internatio@alminal Justice

* Implementation of Africa governance structures potes the International Criminal
Justice

» Africa member states noncompliance with Rome Tréatigers the International

Justice

1.8 Theoretical Framework

This research purports to rely mainly on institodib theoretical framework.
According to Kraft's Public Policy (2007): Institomal Theory is "Policy-making that
emphasizes the formal and legal aspects of governsteuctures. “Institutional theory is "A
widely accepted theoretical posture that emphasiagi®nal myths, isomorphism, and

legitimacy." Institutional theory focuses on theeder and more resilient aspects of social

%8| awal, Gbenga (2007)Corruption and Development in Africa: ChallengesPwolitical and Economic
Change’ Humanities and Social Sciences Journal, 2(1):1-7

27 C, Leite, and Weideman J. "Does Mother Nature @ifr Natural Resources, Corruption, and Economic
Growth." International Monetary Fund Working Papes, 99/85 (1999).
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structure. It considers the processes by whiclestres, including schemes, rules, norms, and
routines, become established as authoritative gnefefor social behavior (Scott, 2004).[3]
Different components of institutional theory expl&iow these elements are created, diffused,
adopted, and adapted over space and time; andhsywall into decline and disuse.

On the other hand, March and Olsen (1984; 19896 k9ue that the best way to
understand political behavior is through a “logfcappropriateness” that individuals acquire
through their membership in institutions. peoplactioning within institutions behave as
they do because of normative standards rather lie@ause of their desire to maximize
individual utilities. Further, these standards ehavior are acquired through involvement
with one or more institutions and the institutiare the major social repositories of value.
The choice of this theory helps in understandirgdéntral focus of this study which is about

advancing International Criminal Justice in Africa.

1.9 Research Methodology

This research will be both qualitative and quatitieain nature and will adopt a
historical research design due to time and budgestcaints. It therefore seeks to explore,
explain and understand the critical elements ofdtugly from already available data of a
secondary nature. The research will observe theapireg trends in the past upon this explain
the present and predict the future. Historical gtwill be used to examine the objectives of
the study. The study will attempt to trace the iméional Criminal Court initiatives in Africa

and correlate with the impacts of African states-nooperation
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1.9.0 Data Collection
1.9.1 Instrumentation

The data collection instrument that will be emplbye this study is document
analysis. Critical evaluation of public or privagzords of information relating to the issue
under study will be examined. This will aid in obiag information and data with ease

without interruption.

1.9.2 Research Procedure
Quantitative data will be used to collect Data frAfrican Union offices in Kenya,
International Criminal court Offices in Kenya amdrh the ministry of Foreign Affairs. The

data will be collected by the researcher.

1.9.2.1 Data Analysis
1.9.2.2 Inferential Analysis
Data from public documents will be analyzed to deinferences from the findings. This

analysis will be used since it offers relative easexplaining relationship between variables

1.9.3 Ethical Considerations
In carrying out this research, the researchermilke applications of the following
ethical considerations which are critical for theormation and data sources
| Informed Consent
No data will be used without the consent of theviger. However this will not apply to

information that is publicly available.

17



Il Privacy and Confidentiality
Data providers who will want disclosure of theiemdities will be guaranteed of utmost

privacy and their information will be handled wittmost confidentiality.

1.10 Scope and Limitations of the Study

Due to time and budget constraints this researémoti be conducted on a very large
scale. Its preliminary findings will be basis foora intensive studies in the future. This
study will be conducted between May-July 2015 balyzing ICC and AU relationship with
a much closer look of the Kenyan and Sudan ICCscd3ata will be collected by use of

Document analysis technique.
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CHAPTER TWO
INTERVENTIONS IN AFRICAN CONFLICTS BY THE INTERNATI  ONAL

CRIMINAL COURT

2.0 Introduction

This section will explore ICC interventions in DR@elf-referral), Darfur (UNSC
referral) and Kenya (prosecutor proprio motu). tHirsvill explore history of governance in
Africa, and then explore on the overview the ineshent of the ICC in these regions.
Secondly the chapter will explore challenges theerhmational Criminal court had while

handling the situations and the impact it has madeese regions.

2.1 History of Governance in Africa

Africa woes can be traced back to the colonialvenech began in Berlin conference
of 1884 when European countries decided to pamtififrica along the lines of economic
spheres without putting into consideration its déeeculture and ethnic boundaries. The
fragmentation caused division amongst ethnic graamms unified geopolitical entities were
separated as well. When the countries began taraciepgdependence they it inherited same
form of governance that was synonymous with thelers. : guarded experimentation,
military rule dictatorships which opened way fot@aratic military rule, single party under
autocratic civilian leaders and political and eaoiliberalization. A few countries in Africa
today are in the fourth phase of political libezation and thus are adopting the emerging
trends in governance that include new concepts asatecentralization which is influenced

by globalization.
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The constitutional innovations introduced at indegence partly sought to promote
long-repressed local values. But these were unatbyd ably blended with the formal
structures of national governance introduced byopean colonialism. With notable
exceptions like Kenya and Zimbabwe, British coltisia bequeathed to its former
dependencies the legacy of “indirect rule,” whicloypded considerable autonomy to
“traditional” rulers—whether these were genuinebditional or not— against the backdrop
of English common law. In contrast, former Frendblonies inherited a metropolitan-
centered system of direct rule extending to theotest rural cantons, circles, and communes.
Belgian administration in Burundi, Congo, and Rwangdas comprehensive and highly
autocratic. Until its cataclysmic end in 1974, Bguese colonialism in countries like
Angola, Guinea- Bissau, and Mozambique abjured!lpagicipation in governance, much
less indigenous representation. This complex patdhwef old and new state institutions
produced a varied but generally disappointing ré@emational governancé.

Munya argues that Africa has never experiencedtntapeace. Peace and stability
proved elusive in pre-colonial and colonial AfriCEhe scourges of slave trade, inter-tribal
warfare and the imposition of colonialism did ndtoa it. It was emancipated that
independence would create an era structure of dbtges made conflicts disruptive and
adventurous rather than catastrophic. With thertiga artificially constructed modern state
apparatus and weaponry, coupled with the presduexternal forces Africa has therefore
been made one of the most unstable regions in thkeland has made creation of peace to be

an uphill task®®

ZWorld Bank,1993, Can Africa Claim the2Century?
29 Munya, P. (1999): “The Organization of African nand Its Role in Regional Conflict Resolution and
Dispute Settlement: A Critical Examination
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Weak and dysfunctional institutions, ethnicity, umgy, corruption and lack of an
effective government to address the atrocitiesevpgtrators of violence in Africa led to the
establishment of International Criminal Tribunatsaway of dealing with the injustices in
the continent. The mechanisms adopted by the iatiermal community to address impunity
by criminal prosecutions have so far generated ateldedebate amongst various African
leaders. It is however noted that Internationahf@ral tribunals have played a fundamental
role in responding to core crimes of aggressionmeas of genocide, and war crimes gross
violations of human rights in situations where thational legal systems are unable or
unwilling to respond to the crises.

The international Criminal Court has so far prodluckverse political and social
effects in the countries and communities wheratirvenes. Article 13 of the Rome statute
provides different mechanisms through which the I€&h exercise its jurisdiction in
different contexts. Situations may be referred e tourt through state parties, through

Security Council referral and the prosecutor ttiate an investigation in a given situation.

2.2 Discourse on the Legitimacy of International Lgal Institution

Thomas Frank argues that the legitimacy of a deakxed legal order is rooted in a
perception that Only fair institutions are capablegenerating fidelity among members and
asserting influence more widely in the internati@ystem. The measure of ICC’s legitimacy
is the extent to which people in the world perceiwas a legal institution and are prepared to
accept its commands as biris.

Struett adds that rules have legitimacy when devemembers of a society agree in the
abstract that such rules are fair to all concetvefdre particular interests come to play. This

in essence is a useful starting point for the gdmestion of legitimacy. Legal institutions are

% Thomas M. Franck (1990) Power of Legitimacy Amddagions. New York: Oxford University Press
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hence formalized expressions of normative reascssngeaties typically emerge when social
norms are converted into aspirational standards th® a legal context. Interdependence
gives international treaties their existence sincévidual state actors are not isolated. Legal
rules are created in the shadow of the constitutorens of the international syste.
International Criminal Court as a legal institutimnanchored by a set of core legal

norms that provide the animating purpose of thatyreThe Rome Statute which is embedded
on the Rule of law has a duty of criminal prosemutaind penal sanctions for grave crimes in
which the perpetrators are the subject of crimiredponsibility. One of the significant
contributions of the statute is to identify crimisaggression , war crimes, genocides, crimes

against humanity which are the most serious foringotence in the international syst&m

2.3 Self-Referral
The Democratic Republic Of Congo

The Democratic republic of Congo gained independemt 3§' June 1960. Since
then the country has been synonymous with intraiatedstate conflicts. The conflicts have
resulted in human rights abuses, sexual violenod, lrumanitarian catastrophe. The first
series of conflicts in the country began in 1996ityasion of neighboring states which
succeeded in replacing Mobutu with Laurent KabilAe country withessed a number of
attempts by regional and international actors idiclg UN Resolutions; individuals like
Nelson Mandela, states and independent instituttongy resolving the conflicts. These

attempts led to ceasefire agreements that failethdathe violence.

31 J.Struet(2008) The politics of Constructing theetnational Criminal court NewYork:palgrave madanil pg
153-157

32 Robert Cryer (2005) Prosecuting International @snSelectivity and the International Criminal LRegime
Cambridge: Cambridge University Press, 144
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In 2001 Joseph Kabila ascended to power after &isef Laurent Kabila was
assassinated by one of his body guards. Peacenagné signed December 2002 in South
Africa ushered in a transitional government in whimseph Kabila shared power with four
vice presidents. The transitional government adbptenew constitution by referendum in

2005 and went into force in February 2006.

The country continued to witness low intensity diot§ with frequent outburst
despite the introduction of the democratic govecearseveral rebel groups and militias have
continued to find for land and natural resourcebe Tmilitia groups include Congre’s
National pour la defense du people (CNDP) forme®®6 supported by the Rwandan
government and Forces Democratiques pour la aitwer du Rwanda(FARD) made up of
the Hutus that flee Rwanda in the wake of 1994 geleo The country’s weak military has

been unable to suppress these armed grdups.

2.3.1 DRC Legal System

The Judicial sector plays a key role in establighihe rule of law in any given
society. DRC being a post conflict society the ipestsystem plays a major role in
guaranteeing stability and peace as well as promgosiafeguarding and protecting values of
equality and fairness. According to a research gotadl by Africa governance Monitoring
Advocacy project, lack of an effective justice gystcan plunge a country into anarchy and
social unrest. The country adopted a new consiituth 2006, which divided the court
system into three separate jurisdictions: the jatliGcivil and criminal) jurisdiction, the
administrative jurisdiction and the military juristion. The supreme court was further

divided into three separate high courts namelyctivestitutional court (cour constitutionelle),

%3 Resolution 1856 of the UN Security Council exteh#ONUC’s mandate until 31 December 2009. Doc
S/RES/1856
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the supreme court (cour de cassation) and suprenréfor administrative matters ( counseil
d’état). The country is still struggling to implemethe new structures that are designed to
bring justice closer to the population. The changes/ided by the constitution are costly
complex, lack financial and human resources ands dug seem realistic to expect their
implementation in the short terff.

Currently the DRC'’s national justice system is istate of disarray. The population
lacks confidence in the judiciary’s administratiohjustice. Not a single political crisis of a
constitutional nature that has been resolved byjutiary. It is estimated that very small
percentage of disputes end up in the court of lawabse parties to the disputes are
suspicious of the judiciary that they prefer othmrans like traditional arbitration to solve the
disputes. It will take years to establish a funuitig, independent, impartial and fair

judiciary®

2.3.2 Main Problems Facing the DRC Judicial System
Certain key factors that undermine provision oftipesin the DRC include lack of
financial resources, lack of independent judiciaapd shortage of qualified legal human
resource personnel, corruption, and adequate igegéisins amongst others
a) Transparency and Corruption
Ojaide (2000:18) defines corruption as any systenvate in an individual, society or
a nation which reflects favoritism nepotism, sewiism, undue enrichment or amassing of

wealth, abuse of office, power position and derbrabf undue gains and benefits.

3 International legal consortium Rebuilding coumsl arust: An assessment of the needs of the jusyisem in
the Democratic Republic of Congo August 2009

% Human Rights Watch reports, “Ituri: Covered in &o Ethnically Targeted Violence In Northeastern DR
Congo,” July 2003
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Political crises, poor infrastructure, incapacitbpedicial system, lack of institutional
capacity and weak rule of law are among major factbat have plunged DRC into high
level corruption. According to transparency Inteiorzal Report of 2014 DRC was rated the
most corrupt country in the sub Saharan regioner@fexists an ethics and anti- corruption
commission but it has made minimal impacts sinckagks resources, independence and
credibility. Political actors continue to manipwathe administration, customs services,
judiciary, army and natural resources to embezniels.

Corruption in the judicial sector has had a profbwifect on the overall national
justice system of DRC. Article 152 of DRC constitut led to the creation of counseil
superieur de la magistrate (CSM) a superior botlickvis responsible with appointing ,
supervising, and disciplining magistrates at allels was seen as a positive step towards
independent judiciary. CSM faces various probleniscly include insufficient funds and
staff hence unable to carry out it stipulated méada

a) Lack of an Independent Judiciary

Article 151 of the 2006 DRC constitution which pides for an independent judiciary
has not been implemented. Executive power contitmiéssue instructions to the judges and
if not enforced the Judges may be transferredrtmte rural areas against his/her will. Poor
working conditions of the judges, delayed salariew, paychecks, on payments of salaries
also contribute undermining their independenceis ltcommon for judges to give in to

corruption or ask money from parties to be ablpravide for their families®
c) Investigative capacity

Lack of investigative capacity is also a major abkt that faces the criminal justice

system in DRC. Lack of cooperation between thecgolprosecutor and the judge and lack of

% ibid

25



knowledge among the judicial police of how to coctdariminal investigation are among
factors identified as obstacles to the justice esystn the country. The country also lacks
modern technical facilities that are needed forlitpteve criminal investigation such as
forensic laboratories leading to faulty investigas that will often cause acquittal of suspects

due to lack of enough evidente.

d) Financial constraints

Lack of financial resources has crippled the judisector in DRC. DRC allocates
insufficient funds from its budget to the justicec®or. Lack of funding makes it difficult to
run courts efficiently as it does not allow acquiyiof essential office supplies and equipment
or even undertaking basic repairs needed on cawsds. Irregular payments of the salaries

also serve as a serious inducement to corruption.

2.3.3 An overview of ICC interventions in DRC

DRC has been tragically marked by more than a decddininterrupted violence.
Since 1960 there have been more than 11 civil wa@ongo including the assassination of
Patrice Lumumba, and the thirty two year dictatcsiied predatory regime and Mobutu Sese
Seko. The first Congo war was between 1996-1997 pittedréat Kabila's Alliance of
Democratic Forces for the Liberation of Congo (ADRlgainst President Mobutu Sese Seko.
The ADFL was supported by Rwandan and Ugandan $raopg Eastern Congo was the focal
point for war. Tens of thousands of child soldieere recruited to fight in the war. In 1997
Kabila took over as president. He alienated his mtlaa allies and they threw their support

behind Congolese Rally for Democracy (RED) The second civil war was more

3" Report of the UN Special Rapporteur on the Inddpene of Judges and Lawyers, supra n 18 at para. 53
3 vVinck, Patrick et al. Living With Fear: A Populati-Based Survey on Attitudes About Peace, Justioe,
Social Reconstruction in Eastern Democratic RepuifliCongo. The Berkeley-Tulane Initiative on Vulalele
Populations, August 2008
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catastrophic than the first and it is estimatechawe killed more than 3.3 million people
making it the world’s deadliest war since the Selcuvorld War. It was also referred to as
Africa’s First World War because Uganda and Rwars#mt troops supporting the rebels,
while Zimbabwe, Angola and Namibia sent troopsupp®rt the Kabila government.

Laurent Kabila was assassinated in 2001 and hisJesaph Kabila became president.
President Joseph kabila agreed to sign the Sunp@rge accord which created a transition
government that included his administration, tharared political opposition, the RCD and
the movement for the Liberation of Congo. This Ilgiaturelative peace but it did not end the
atrocities in Ituri and south Kivu regiofs.

The Congolese government referred the situatiothén country to the office of the
prosecutor in March 2004. In June 2004 the prosectdrmally decided to open an
investigation into the situation of the DRC. The ORase was the first situation to be
handled by the International Criminal Court. Theetnational Criminal Court focuses its
attention on lturi province since it was deemed tiravest crimes were committed in that
region.

The Congolese government referred the situatiothéncountry to the office of the
prosecutor in March 2004. In June 2004 the prosectdrmally decided to open an
investigation into the situation of the DRC. The ©ORase was the first situation to be
handled by the International Criminal Court. Théetnational Criminal Court focuses its
attention on Ituri province since it was deemed travest crimes were committed in that
region. The prosecutor Louis Moreno decided to $otte investigation on the perpetrators

most responsible for crimes committed under thisgiction of the ICC, in the region of Ituri

%9 Baldo, Suliman. “The Impact of the ICC in Sudad &R Congo.” Paper, International Conference: Boiid
a Future on Peace and Justice. Nuremburg, Gerr2&rg7, June, 2007.
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2.3.4 Arrests and Trials

The courts investigations were greatly boosted iy DRC government and the
United Nations mission in the DRC. The DRC governm&urrendered Thomas Lubanga
Dyilo to the ICC on March 200@He was the president of the union des patriots &g
(UPC and was the commander in chief of its militargg. Lubanga is allegedly responsible,
as co-perpetrator of war crimes of enlisting andscoipting children under the age of 15
years and using them to participate in hostilitiégrest of warrants were also issued for
Germaine Katanga the former senior commandantedfdince de Resistance Patriotique en
Ituri(FRPI), Bosco Ntaganda former Deputy of the Chfeftee General staff of thEorces
Patriotiques pour ldiberation du Cong@CNDP), Mathieu Ngudjolo Chui the former Senior
commander of theé=ront Nationalistes et Intergrationisteé-NI). Thomas Lubanga trial
started on 28 January 2009 and concluded on august 2011. OnH\Ve&Yt2, Trial Chamber |
decided unanimously that Thomas Lubanga is gufliyar crimes of enlisting children under
the age of 15 and using them to participate agtiirelhostilities. On 1% July 2012, Trial
Chamber 1 sentenced Thomas Lubanga to a total of y&drs imprisonment.
GermaineKatanga and Mathieu Ngudjolo trials began2d" of November 2009. Trial
chamber Il decided to drop Ngudjolo case

The choice of Lubanga, Katanga, Ngudjolo as the &€ prosecuted suspects in the
DRC and the cases against them manifested fourrrmpagdlems. First, immense political
caution was displayed when the OTP settled foii Bsra region that experienced gravest
atrocities in the DRC. lIturi is isolated from theligical arena in Kinshasa hence it raised
questions about the validity of the approach. Epproach was a crucial consideration for
the ICC as it needed to maintain good relations Winhshasa to ensure security of the ICC
investigators as well as personal working in thiatie Eastern provinces of DRC. There is

evidence that president Kabila supported variouseRgroups that committed atrocities in
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Ituri but the OTP Chose to ignore that .The IC@alsnted to avoid implicating government
officials in the lead up to DRC first post-independe elections that were held in July 2006.
The ICC also encountered pressure from the UN hadcEuropean Union that had donated
over US $ 500M towards elections the most expenisi the UN’S history to avoid causing
political instability that was severe in DRC. Whileis important for the ICC to avoid
destabilizing fragile political situations, the ebtaced serious dilemma since many political
leaders and military officials were major perpairatof gravest crimes and had to remain
untouched for the sake of peace. This sent a mesdagpntinued impunity for the leaders to
the Congolese populatidh

Second problems that arose from the ICC judicaition in the DRC situation was
that Ituri provided the ICC with a simpler legaskathan other provinces. Ituri had the best
local Judiciary which had already shown adeptnéssvastigating serious crimes including
those committed by Lubanga, Katanga and Ngudjolee EU had invested more than
US$40m towards reforming the Congolese Judiciaricivhad led to remarkable progress.
ICC started investigations when major militia leedevere already in custody. This led to
observers to question the validity of the ICC’'sattgy in Ituri asking why the court focused
energies where judicial task is straight forwarde do substantial local capacity, while
atrocities continued in provinces lacking judidi@meworks. Another factor that arose from
the narrow geographical approach was that the I|€€isted investigating the wider
dimensions of Lubanga’s crime since it is alledeat .ubanga rebel group was financed by
the Ugandan and Rwandan governments. Such investigacould have further implicated
key figures in Kampala and Kigali and the OTP hadidated that was beyond their scope.
The prosecutor appealed the pre- Trial chambersJamuary 292007 requesting that

references to crimes in the international conftichensions be removed from the charges

0 M.Brubacher,“ThelCC,NationalGovernmentsandJudiesimN.WaddellandP.Clark(eds.),Peace, Justice and
the ICC in Africa,MeetingSeriesReport,London:Roy@idanSociety, March2007,pp.22-23
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against Lubanga as the OTP’s evidence related wnlgrimes committed in the internal
conflict**

It is therefore clear that self-serving pragmatrsitiner than pragmatism geared to the
needs of the Congolese population was a major deraion in the ICC case selection. The
Lubanga case did not address the gravest crimdsmatiecommitted for fear that it would
greatly complicate the judicial process. It alspresented the ICC’s attempts to maintain
good working relations with the Congolese governnierorder to maintain and support the
court’s principal donors in the context of the Colege elections and their aftermath. This
highlights the dilemma the ICC encounters when afjay in fragile political unstable and
military environments. This undermines the coudgitimacy among affected populations

which had hoped it would finally hold accountaliiege responsible for the atrocitfés.

2.4 United Nations Security Council Referral
The Republic of the Sudan
Backgrounds to the Conflicts in Darfur

The republic of the Sudan gained independence 5 f®m Egypt which dominated
the northern part and the United Kingdom which duated the southern part. It is one of the
largest countries in Africa with a population of mahan 40 million peopldt is also one of
most ethnically and religiously diverse countrigghvabout 20 linguistic groups and over six
hundred sub- dialett.Sudan has experienced a number of civil wars thighfirst one civil
beginning soon after independence. The war wamteit by a southern based rebel group

referred to as Anya nya. The rebel group was fighfior the independence of the south

L Clark, Phil. "Law, politics and pragmatism: Ti@Q and case selection in the Democratic Republ@arfgo
and Uganda.Courting Conflict(2008): 37-44.

*2 |bid

3 Schirch, Lisa. 1995. Keeping the Peace: ExplotitegCivilian Alternatives in Conflict Resolution pgsala:
Life and Peace Institute.
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which later on gained independence in 2011. Thatrplas suffered a number of Intra state
conflicts in 1970 a small scale conflict over gowveental power took place involving a
communist group and an Islamic group. In 1983 #wosd war broke out between the north
and south when the Sudan People’s Liberation MomgtAemy (SPLM/A) initiated a second
liberation.

Crisis in Darfur began in February 2003 when twmed rebel groups the Sudan
Liberation Army (SPLA) and the Justice and Eqityvement (JEM) rose against the Arab
dominated government for discriminating against Black Africans. Rebels claimed that
blacks were being politically and socially marginatl by the Arabs. Mediation efforts led
by Chad president Idris Deby led to signing of asedire between the government and the

rebel groups. In December 2004 the ceasefire palitaand Janjaweed

Militias who were mostly of Arab descent startedattack villages populated mostly
by blacks. The Janjaweed militia group is estimatedhave killed more than 300,000
civilians and more than 1 million. In 2004 the Abng peace keepers to Darfur the UN took
command over these forces in December 2007. ThéuDBReace Agreement (DPA) was
signed by the Sudanese governments and a factidmedSLA led by Mi nnei Min a wi on

May 2006. The DPA was however in effective in eigdihe hostilities.

2.4.1 The Political and Legal System

Omar Bashir the current Sudan president assumeedrpiirough a military coup on
30 June 1989. He was elected president by popwol@ march in 1996 and re- elected in
April 2010 and April 2015 Sudan’s bicameral legislature includes the cousfctates and
the National Assembly. The council of States cosgmiof 50 seats and its members are

indirectly elected by state legislature to servesia year term. The national assembly

31



comprises of 450 seats 60 percent from geograpluicastituencies, 25 percent from a
women'’s list and 15 percent from party lists andnbers also serve a six year term.

The Sudan government inherited its legal systemn ftite Egyptians and British rule
that had two main court systems: the Mohamedeendauts which was basically Egyptian
dealing with Islamic personal law matters such asriage, divorce, inheritance, and the civil
law courts which were under British rule dealinghaall other criminal and civil litigation. In
1973 the government unified the court systems. daBese law has been changed and
modified by those in power and the changes havenljnaerved the interests of those in
power After the military coup d etat in 1989 thetiNaal Islamic Front declared that it
wanted to apply the Islamic laws of Sharia.

According to (Deng 2005:14) the imposition of Islanlaw faced criticism from
secularized Muslims and Christians. Several judggecially those trained in civil law lost
their jobs and were replaced with men with no ttelilegal knowledge. The process of
enforcing Sharia law throughout the country hagyaicant impact on the customary laws.

In the past few years Sudan has been creating egai Ihorms to enable the
prosecution of atrocities. In 2007 the country dddpthe Armed Forces Act (AFA) which
criminalizes war crimes, genocide and crimes agdmsnanities and it applied only to
members of the armed forces. Criminal act of 199% wmended to cover genocide, crimes
against humanity and war crimes with respect togieeral population. As much as these
developments are significant in that they allow &wbe national courts to prosecute
atrocities as international crimes. Several legstacles impedes such prosecut‘féns

First, genocide under Sudanese laws must be coetritttough homicide or murder
and in the context of a widespread systematic niufideese requirements do not exist under

international laws. The Sudanese law fails to cover crimes that are criminalized under the

4 Elliesie, Hatem et al. (2009pifferent Approaches to Genocide-Trials under NagioJurisdiction on the
African Continent - The Rwandan, Sudanese and ftmoCaseRecht in AfrikaVolume 12/1, Kéln, pp. 21
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international law such as sex slavery and otherdeemelated crimes and this prevents

national authorities from charging certain crimesrethough they amount as crimes under
the international law. A system of immunities gegthto state officials and soldiers under the

AFA are also a major obstacle to national proseastiof international crimes in Sudan. The

government of Sudan went further to introduce sgeoburts and a special prosecutor to

investigate and prosecute the Darfur atrocitieswéi@r pro- government forces were not

prosecuted in these courts. The courts were biasdchandled the cases inadequately since
they relied on confessions obtained under tortang, also they applied speedy procedures
since the defense counsel had very limited tinextomine witnesses.

Sudan has adequate international human rights &gatlards in its constitution that
also mandate legislative reforms to reconcile &gstaws with international obligations.
However , the criminal law framework remains flawead a record of legislative reforms
since 2005 shows the governments lack of politicaliphold the standards stipulated in the

Bill of Rights and the international instrumentsatbich Sudan is a party.

2.4.2 Sudan and The ICC

On March 31, 2005 the Security Council acting uncieapter VII of the UN charter
adopted Resolution 1593 that mandated the govermofeSudan and all other parties of
conflict in Darfur to cooperate fully and provideyanecessary assistance to the International
Criminal Court. Article 13(b) of the Rome Statugajthorizes this referral procedure as a
means of gaining jurisdiction over certain crime®reviously the Security Council had
established an International Commission of Inquiny Darfur under Resolution 1564,

maintaining that the Sudanese government had ndt itieobligations under previous

%5 Mohamed Abdelsalam Babiker, “The Prosecution dermational Crimes under Sudan's Military and
Criminal Laws:Development, Gaps and Limitations’ Griminal Law Reform and Transitional Justice: Hum
rights Perspectives for Sudan(Ed. Lutz Oette, Aghti, 2011)
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Resolutions. The confidential report compiled byDdisted potential war crimes suspects
and strongly recommended that the Security Coueddrs the situation to the ICE The
Security Council had established an Internation@m@ission of Inquiry on Darfur
Resolution 1564 to investigate on Darfur crisisJémuary 2005 the commission submitted a
report it had compiled to the Security Council theort had a confidential list of potential
war crimes suspects and strongly recommendedtilegtion to be referred to the ICC.

The office of the Prosecutor initiated an invedimain Darfur in June 2005. In April
2007, the pre- Trial Chamber publicly issued arvestrants for Ahmad Muhammad Harun
former minister of state for the interior governmhehSudan and Ali Muhammad Ali Abd-Al
Rahman an alleged leader of the Janjaweed Militbauy Both of them were charged with
over 40 counts of crimes against Humanity, murdgeersecution, forcible transfer of
population, rape, torture and destruction of propeSudanese government refused to comply
with either warrant. In May 2009 Harun was appaingevernor of South Kordofan state.in
July 2008 the PTC issued warrants of arrest fosigemt al-Bashir he was alleged to be
responsible for ten counts of crimes against hutpamurder, extermination, torture, rape,
genocide, forcible transfer and intentionally dineg attacks against a civilian population.

On July 14, 2008, Moreno-Ocampo issued a warraarrafst for President Al Bashir
for genocide, criminal acts against humanity, aimdcities against individuals from the Fur,
Masalit,and Zaghawa bunches from 2003 to 2008. iBasis indicted on March 2 2009 as
an indirect perpetrator. The court found that thees enough evidence that President Al
Bashir used the Sudanese military as well as Sad&wovernment to carry out criminal
activity. He was indicted for committing five cognof crimes against humanity and two
counts of war crimes; however the ICC did not fthdt enough evidence existed to indict

him for genocide. Notably this was the first tinmat the ICC issued an arrest warrant for a

6 SIRES/1564 (2004), September 18, 2004
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sitting head of state. On March 5, 2009 the ICCGeddbr that Sudan captures and surrenders
President Al Bashir. In as per Article 89(1) of fReme Statute the ICC asked member states
to capture and surrender Al Bashir if presenteti wie opportunity to do so.

The Government of Sudan, under Al Bashir, has guesd this activity of purview in
connection to Sudan. It has contended that Sudaoeseeignty is being violated both by the
Council, which alluded the matter, and the ICC,akhivas accused of executing the decision.
Sudan's complaints have typically brought abouttraired relationship and constrained
participation with the Court. Therefore, in May 2PQXhfter a prosecutorial solicitation for a
finding of non-participation, the Pre-Trial Chamligsued a decision holding that Sudan had
neglected to consent to its commitments to cootdineith the Court and welcomed the
Council to make any move it regards appropriat¢hdteafter directed the ICC Registrar to
inform the UNSC and Sudanese authorities of theisa®. While the Council has not so far
cajoled Sudan to cooperate with the Court, it coumpose sanctions or other punitive
measures though that power has not yet been invokddvor of international criminal
tribunals?’

President al-Bashir has so far visited more thagettcountries in Africa who are
members of ICC but nothing has been done. On 322010, he headed out to Chad to go to
a summit of the Community of Sahel-Saharan St@es27 August, he set out to Kenya to
go to festivities for the nation's new constitutimnd most recently in South Africa for the
African Union summit. Some African authorities haslefended the visits by referring to
extraordinary circumstances including, for thetvisiChad, the normalization of relations in
the middle of Sudan and Chad following quite a e/huf intermediary war and, for the visit
to Kenya during new constitution promulgation ingast 2010.However, the visits ran

counter to Chad and Kenya's tying commitments unldderRome Statute. The ICC reported

" Mark Ellis, Richard Goldstone, eds,Internationaht@nal Court: Challenges to Achieving Justice and
Accountability in the 21st Century, Idebate Pr@€d,0
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Kenya to the UN Security Council, but the Africamibh and the Commonwealth came to
Kenya's defence.

It was hard to promote international criminal jastin the situation in Darfur since it
involved the head of state. Atrocities committedSudan were systematic and perpetuated
by or with the endorsement of governments.in irggoamal law each actor is responsible for

the acts of their subordinates hence Bashir cathiedargest responsibility.

2.5 Prosecutor’'s Own Initiative Kenya

Following the announcement of the presidengallts in December 2007, violence
broke out in several parts of Kenya. There werardahat the electoral commission of
Kenya (ECK) under the leadership of Samuel Kiviiad rigged the presidential results.
People who were not satisfied with the electionuRssresorted to violence. Attacks
targeting certain ethnic groups induced revengeckst resulting in over two months of
civil unrest throughout Kenya. Almost one thousgabple were reported killed and
around 500,000 people were, internally displacezltdithe post-election violence (PEV)
(Human RightsWatch, 2008).

Domestic quagmires over how to ensure justice ifctimas of the Post-election violence
led to ICC involvement in Kenya. Waki commissionl lan official investigation into the
post-election violence, and identified potentiasects and recommended the establishment
of an independent Kenyan tribunal with internatioparticipation. In December 2008, the
government accepted the Waki Commission’s findiagd agreed that it would refer the
situation to the ICC if the Commission’s recommdiuies were not implemented.
International communities, including the United t8&aand the European Union, expressed
support for an independent domestic tribunal, dred Kenyan parliament was expected to

pass legislation establishing such a tribunal byrdda2009. In July 2009, following the
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delay by the Kenyan legislation, chief mediator iK&hnan submitted a list of individuals
suspected to be masterminds of orchestrating tiienge to the International Criminal Court.
The Kenyan Cabinet subsequently announced thatuidwnot establish a special tribunal,
but would instead convene a Truth, Justice and Ralation Commission (TJRC) which
would not prosecute suspects but rather to oveefeems in the judiciary, police, and other
investigatory bodies that may, in turn, deal with tssué?®

The Kenyan domestic electoral process became ydeapticated by the International
Criminal Court intervention. The political alliandeetween two politicians that is Uhuru
Kenyatta and William Ruto was forged after they evedentified as subjects of the
International Criminal Court Investigations. Redais improved between these former
political rivals in early 2011, about a month aftee Prosecutor announced summonses for
the six suspectS. Members of the two most affected communities ia frost-election
violence Kikuyu and Kalenjins jointly attended tfalies as a working relationship between
Uhuru and Ruto developed. During this period, KatorMusyoka who was the Vice
president undertook diplomatic trips to try to corwe members of the African Union a
Kenyan request to defer the situation under Artibeof the Rome Stattfe The Kenyan
intervention contributed to recalibrations of thentkstic political field, unifying formerly
opposed groups of the electorate and deepeningifthbetween the Kenyan state and
domestic civil society organizations. There hasnbaelong history of shifting alliances
among political elites in post-independence Kery,the ICC’s intervention has polarized

Kenyan politics in new ways. While the formationaof alliance between past political rivals

“8 Muthoni Wanyeki The International Criminal Court’s cases in Kenyaigin and impact Institute for
Security Studies 237(2012):9

“9Sarah Kendall “UhuRuto and other Lethivians: Tigernational Criminal Court and Kenyan Political
Order” African Journal Of Legal Studies 7(2014):399-427

e’° Nation Reportey P vows to press on with Shutdplomacy “Daily Nation march 28 2011
http//www.nation.co.ke/News/113488//accessed M&icR2014
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may have contributed to a peaceful election in 2818 was tenuously based upon a shared
enemy, the ICC, while the structural bases of pattnce remained unaddressed.

Kenyan government employed various diplomaticortdf for instance Kenya's
permanent representative to the UN presented &tbriee Security Council calling for “the
immediate termination of the case at The Hagué’he government of Kenya involvement
kept increasing. Between 2011 and 2012, Kalonzoytwkes, Kenya's vice president, engaged
in shuttle diplomacy to numerous African countr@asswell as to the African Union (AU) and
UN. He wanted their support for a deferral of tB&€ls investigation so that Kenya could try
its cases in its own courts, an option it had presfy rejected. In January 2011, the

AU said it would back Kenya's attempts to deferestigations. The UNSC demurred,
instead advising Kenya to initiate any challendesugh Article 19 of th&kome Statuten
admissibility and jurisdictiott

In seeking ways to evade the ICC, the Kenyaregowent through the President and
Deputy President, but also the Foreign Affairs 8y, Attorney General, and other state
officials have focused on a number of issues. Thredade the argument that the indictments
are political and have been driven by Western pswieat have become desperate in their
attempts to control and exploit Africa and itszsti’s®> Kenyan government through Kenya's
permanent representative to the UN presented &tbriee Security Council calling for “the
immediate termination of the case at The Haglierhe Kenyan government requested an
extraordinary summit of the African Union to dissulCC related issues, which was
convened in October 2013 and resulted in a resol@sserting that the trials of Kenyatta and

Ruto should be suspended until their terms in effiere completed.

*lBrief on the situation in Kenya and the InternatibCriminal Court”, Permanent Mission of the Reljpbf
Kenya to the UnitedNations, No. 167/13, 3 May 2013

2 Menya, Walter. Kenya: Fresh Shuttle Diplomacy on ICC Casde StarApril 30, 2012.

%3 Decisions and Declarations, Extraordinary Sessfahe Assembly of the African Union, 12 Octobef.20
Addis Ababa, Ethiopia

*«Brief on the situation in Kenya and the InternatbCriminal Court”, Permanent Mission of the Rejuibf
Kenya to the United Nations, No. 167/13, 3 May 2013
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2.5.1 Kenya’s Justice Sector

Kenya’'s Judiciary has since independence beenfaramsd from a dual to a unified
Judicial system which applies both English law @&fidcan Customary law. Hitherto, there
existed two systems — one for the African nativd another for European settlers. In 1967
three major laws were enacted. These were the atudicAct (Chapter 8), the Magistrates’
Courts Act (Chapter 10) and the Kadhis Courts AChgpter 11). These Acts have
streamlined the administration of justice in Kenya

The 2007-2008 post-election crisis in the countryegthe law reform agenda a big
impetus. The traumatic events witnessed throught@itcrisis incontestable a true want for
the analysis and overhaul of elementary establisksnaf governance. Above all, the lack of
the system to resolve the electoral disputes throaglegal method re-emphasized the
requirement to rework Kenya's justice system anddbii genuinely free of political
interference. Two Commissions of inquiry with imtational representation on the post-
election violence and on the election managemestesyitself highlighted problems with the
rule of law and exemption for abuses in their rec@ndations. The reinstated government of
President Kibaki realized, that it should becomeosis regarding implementing the initial
reforming agenda with that it had entered officRd93.

Lack of judiciary independence has been one of majablems threating the rule of
law in Kenya. Lack of trust within the courts ditigccontributed to the post —election
violence of 2007/2008 and has undermined the rfilaw in all aspects of life. The 1963
constitution gave the president complete discretwthin the appointment and dismissal of
the jurists. These powers undermined the legitinzfcthe judiciary and also the decisional
independence of the magistrates. The system fooiafopg judges has conjointly been
hospitable abuse since it establishes no standardsriteria for vetting candidates.

Consequently the people who became judicial offickr not seem to be essentially the most
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worthy. Arguably such judicial officers such juditpfficers are likely to perceive it to be in
their best interest to protect the interests, arehamisdeeds, of the appointing authority.
Although the constitution allows the courts to beef and impartial, there have been no
constitutional provisions on immunity of judges andgistrates. Judges and magistrates who
acted with independence and impartiality to thecakge’s detriment have been penalised by
transfers to outlying stations.

The constitution also failed to establish due psscaechanisms to ensure that the
process of removal was transparent, impartial aiid The importance of this issue was
highlighted by the Integrity and Anti-Corruption @mittee established in 2003 to
investigate corruption in the judiciary (the RingegCommittee). While the purge of judges
that followed the Ringera Committee’s recommendhstiovas partially welcomed, and it
fulfilled the technical letter of the 1963 constitin’s requirements for dismissal of judges, it
was at the same time heavily criticized for failitegrespect basic due process and therefore
for implicating some judges who were not in faciltguof corruption. Some judges were not
even informed of the action that was to be takexiresg them.

The culture of executive impunity has manifesteelftin various forms throughout
the history of the Republic of Kenya, and is a camnsubject of debate in various media
houses. In many cases those in power behaves atithdisregard for the existing statutory
requirements in the comfortable knowledge thatrthetions will not be subjected to any
sanctions, since the established public accouittabiechanisms are weak. Executive actors
also tend to stretch the boundaries of their stagypowers, so that in practice that which is
not expressly outlawed by any statute implicitlgdmes at least in their eyes permissible. As
far as these executive actors are concerned, thedams to count for little; in many cases
they perceive law as an inconvenience that mustds¢ aside when political exigencies

demand it. Ironically, they are quick to embrace ldw when it suits their fancies.
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Kenya has been slow and irregular in following teporting procedures related to the
international human rights treaties to which iaiparty; though this has improved in recent
years. For example, after submitting its initighogt on the International Covenant on Civil
and Political Rights to the Human Rights Commiite&979, due in 1977, it then submitted
its next report consolidating the second, thirdirfio and fifth reports in 2004.Kenya has so
far failed to submit any report to the Committeeakgt Torture despite acceding to the
Convention Against Torture and Other Cruel, Inhuman Degrading Treatment or
Punishment in 1997, which obliged it to submit mpa@t intervals of four years from 1998.
The report to the Committee on Economic, Social @allural Rights submitted in 1992 was
rejected by the Committee for being too scanty mwmidfollowing the established guidelines,
and then only resubmitted in 2007. Kenya submitiesd first report to the African
Commission on Human and Peoples’ Rights in 200@ning all overdue reports into one

In general, successive governments in Kenya haue atways adhered to the
prescriptions of law, especially where law is s¢éerbe a hindrance to the attainment of
political or other regime interests. Whenever thaéppens, the message that government
sends to the citizenry is either that law doesmatter and can be dispensed with whenever it
is convenient to do so, or that law only matteresehit serves to protect the interests of the
rich and powerful. Whereas it is the executive bhamf government that is typically
notorious for disrespecting the law, the legislat(or Parliament) and the judiciary also, and
increasingly, display a lack of respect for the lawsignificant respects. An unfortunate
consequence of governmental disregard for the kawhat the law then ceases to be
authoritative, and a culture of impunity and lawlesss begins to emerge. Thus, the
worrisome development of a culture of impunity irerya can be attributed to the
government’s lack of respect for the law. Indebds €merging culture of impunity may have

been a significant contributing factor to the pelstetion crisis of December 2007-January
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2008. Inquiries into the post-election violenceitade that both public actors including

public security forces and private ones acted wibunity in many cases.

42



CHAPTER THREE

LIMITS AND POTENTIALS OF MAJOR AFRICA’S LEGAL INSTR UMENTS

3.0 Introduction

This chapter will focus on historical antecedengobe the Establishment of the
African Union. It will outline a brief historicalgyspective of factors that led to formation of
AU from AU. Organs of the African Union and Majagal instruments under African Union

will be discussed in order to establish their cbotrons to the Rule of Law in Africa.

3.1 OAU as a Predecessor to the African Union

The organization of African Union was established 26 may 1963 to promote
regional cooperation among newly independent AfriSsates. The organization charter lists
its purposes as promoting unity and solidarity &idan states, coordination and cooperation
among them to improve the lives of the African gdeep defending their sovereignty,
territorial integrity and independence, eradicataiyforms of colonialism and promoting
international cooperation. These goals were adoléde Abuja Treaty which established the
African Economic community which since 1994 wasldgal basis of the OAU.

OAU faced major challenges in achieving its mandatee it was not created as a
legislative body. Its objectives were to be cared primarily through the harmonization of
member states’ policies. This was to occur throtlgh Assembly of Heads of State and
Government (AHG) which was the OAU supreme orgame Work of the AHG was to be
operationalized by the council of ministers compbsd member states foreign affairs
ministers or other ministers assigned with the taisknplementing the AHG coordinating
inter- African cooperation in accordance with AH@tructions. OAU also composed of an

Addis Ababa based General secretariat and a cornomisé mediation, conciliation and
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Arbitration. In 1993 the Mechanism of conflict pemtion, management and resolution was
established composed of representatives of mentasrss The mechanism was formed to
prevent future conflicts and to engage in peacklingj.

African States wanted to determine clashes amagmdkives on an ad hoc basis and
in a more casual way including contemplation ansbagement by famous statesmen. The
barrenness of the OAU even appeared to be couatkrgive when it went to the various
intra-State clashes. In any event up until the h680s, the OAU and its Member States
deciphered the standard of non-impedance in (otBésjes' locale to suggest that the
association was not qualified for intervene orppease in inside clashes. The OAU couldn't
even talk about interior occasions or pass resmigtiagainst the Member's will State
concerned. As an outcome, various leaders, for plnmAmin of Uganda, Bokassa of
CentralAfrican Republic and Nguema of Equitoriali®a, had the capacity stifle and
adventure their people and violate human righta sanbstantial scale without being censured
by other African States. The OAU Assembly chose tnaosee to the various abominations
submitted. Due to this, the Assembly, made as & eua of such a large number of egotistical
and heartless despots uninterested in the convatisodestiny individuals, procured a
notoriety of constituting a "cartel" of 'OAU gangesm' and a 'shared profound respect club’
for pioneers, singularly focusing on propagatingjitisyndication of force

According to Zard the OAU eventually came to bewad as ineffective. The
organization strict adherence to the principle @i4mtervention and its subordination to state
interest , combined with chronic financial diffitiels often precluded the organization from
asserting any form of moral authority or leadership tackling the continent chronic
problems. Having focused on decolonization anddten from minority rule and committed

to the principle of non-interference in interndlaafs of member states, the organization was

%5 van Walraven 1999, op. cit. n. 40, at pp. 311-314
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not well equipped to deal with contemporary isssesh as economic growth and conflict

management.

3.2 The Formation of African Union

The end of cold war in the late 1980s brought dradianges in the continent. The
Soviet Union distanced itself from Africa politiead the United States was equally less
interested in the continent. Many Africa leaderovitad clinged to power due to dictatorial
leadership lost the political protection and finahsupport that had enabled them to stay in
power for decades. The international donors stateddemand for democracy, good
governance and human rights protection. The comtiskifted from military and dictatorial
regimes to democratically elected governments.

The withdrawal of super powers likewise had negatiestabilizing impacts. The
world group showed up progressively unwilling ts@ase liability for peace and stability of
the continent. African states were left powerlass excessively feeble, making it impossible
to manage ethnic contention and entomb and inate stashes. The OAU secretary General
Salim Ahmed chose to replace the Commission foribtexh, Conciliation and Arbitration
with a Mechanism for Conflict Prevention and Managet Resolution. The primary
objective was to build up a successful componentéasing and forestalling conflicts with a
perspective to consequent settlement, for the mpast by building up a focal organ and
engaging the Secretary — General to assume moeerdgmart in conflict resolutiocf Africa
chose to pool its assets together and talk withvamee. In 1991 the continent embraced the
Abuja Treaty which set up the African Economic Couamity (AEC). The principle target of
the AEC was to create a common market in six pssive stages. The Regional Economic

Communities were given prime obligation to creabeal free markets that would be

% M. Meredith, The State of AfricaA History of Fifty Years of Independericendon, Free Press 2006
Chapter 26
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converged into a continental wide market involvifrge development of merchandise,
services, individual and capital. The AEC Treatyl hikenesses with European Economic
Community?’

The OAU Thirty-fifth Assembly of Heads of State a@dvernment met in Algiers in
July 1999, the meeting concluded that the OAU @naReview Committee had failed to
achieve its purpose. The OAU Assembly of HeadstafeSand Government accepted a call
for an extraordinary meeting on the issue of thagformation of the OAU and decided to
hold its 4" extraordinary meeting ‘to discuss ways and medmsaking the OAU effective
so as to keep pace with political and economic ldgveents taking place in the world and
the preparation required of Africa within the codtef globalization so as to preserve its
socio-economic and political potentials’. Accordinghe fourth extraordinary session of the
OAU Assembly of Heads of State and Government meSirte, Libya on 8-9 September
1999 and adopted the Sirte Declaration, whidhr alia called for the establishment of the
African Unior?®,

In February 2000, Constitutive Act of the Africamion was drafted by a group of
experts. The Constitutive Act draft was later pnésé to the two consecutive meetings of
Experts and Parliamentarians on the EstablishmietiteoAfrican Union that were held on
April 2000 in Addis Ababa and May 2000 in Tripoliblya respectively. The meetings of
Experts and parliamentarians reviewed the draft sGive Act and presented their
assessment to the Ministerial Conference on thablishment of the African Union on 31
May 2000.The Ministerial Conference later on esshigld a working group to further
elaborate on the draft Constitutive Act. The wogkgroup submitted the revised draft of the

Constitutive Act to the Seventy second ordinarsgesof the OAU council of ministers on

7 G. Naldi, The African Economic Community: Emancipation faio&ih States or yet another Glorious
Failure? 24 North Carolina Journal of International andn@uercial Regulation (1999) p. 601.

%8 Organisation of African Unity (Assembly of HeadsState and Government) ‘Sirte Declaration’ (Sk899)
EAHG/Draft/Decl. (IV) Rev.1
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8" July 2000 in Lome Togd. The OAU council of Ministers approved the draftr&titutive
Act and recommended its submission to the Asserableads of State and Government
adoption. The thirty —sixth ordinary Session of thAU Heads of State and Government
adopted the Constitutive Act of the African Uniondafurther urged member states of the
OAU to ratify the Constitutive Act as soon as pbksi The Fifth extraordinary meeting of
the OAU Assembly of Heads of State and Governmeaoladed the formation of the AU and
noted that it would enter into force after the d@pof the instruments of ratification by two-
thirds member states of the OAU, as provided uadécle 28 of the Constitutive Act. The

African Union came into force od"@uly 2002°

3.3 Institutions of the African Union

The objectives of the African Union are providedhiniicle 30 of the Constitutive Act
of the African Union and Article 3 of the Constittg Act of the protocol to amend the
Constitutive Act. The African Union has seventeéjeotives in view. The Constitutive Act
Article 5 of the AU provides for the establishmeoitthe Assembly, the Executive, the
Specialized Technical committees, the Pan Africanli#ment, the Court of Justice, the
Financial Institutions, the Commission, the PernmariRepresentatives Committee and the
Economic Social and Cultural Council. The AU peam®d security was not directly

established by the Constitutive Act.

3.3.1 The Assembly
The Assembly is the supreme organ of the Africaroblicomposed of Head of states
and Governments. The Assembly is chaired by a bé&tate or Government from among

the member states. Article 9 of the Constitutivet At the African Union lays down the

%9 Organization of African Unity (Council of Ministg) ‘Report of the Seventy-Second Ordinary Sessidheo
Council of Ministers’ (Lome 2000) CM/Rpt (LXXII)
60 Assembly of the African Union, First Ordinary Sess 9-10 July 2002, Durban, South Africa
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mandate of the Assembly. The powers and functidnth® Assembly are based on the
principle of cooperation among member states thauided by the common understanding
of the Heads of states and the Governments ofétaloer states.

The Assembly determines the policies of all orgahghe union. It monitors the
implementation of policies and decisions by itsaorg and takes decisions on reports and
recommendations from its organs such as the recowiatien for intervention in member
states from Peace and Security Council. The Assemlalso mandated to impose sanctions
on member states for violation of the principlesteimed in the Constitutive Act.in addition
to this the Assembly adopts the budget of the Uniath appoints and removes judges to both

the African Human Rights Court and the Court oftidesof the Uniort?

3.3.2 The Executive Council

The Executive Council is composed of Ministers ofdtgn Affairs who meet twice a
year in ordinary session. The Executive Councitiiectly accountable to the Assembly.
Article 13 of the Constitutive Act of the Africannibn provides a list of functions of the
Executive Council. Executive Council has the potemake its own binding decisions on
common interests of Member states such as foreigwiet energy, transport and

communication, education, cultures, health and ignation®?

3.3.3The Pan African Parliament

Article 5(1) of the Constitutive Act outlines thauf® African Parliament as one of the
organs of the African Union. The Pan African Parmiént was however first outlined in the
1999 Abuja Treaty and was formally inaugurated @42 The Abuja treaty outlined the

Protocol for the Establishment of the Pan AfricamliBment. The Pan African Parliament is

®1 Constitutive Act ( n 17) art 9(h)
%2 Constitutive Act (n 17) art 13(1) (a 1)
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composed of Parliamentarians elected from thegradnt or equivalent legislative organs of
each member state. Each member state of the AUfitesparliamentarians in the Pan
African Parliament selected from both ruling andoagition parties participating in the
national parliaments of member states and at mastof whom must be a woman. The Pan
African Parliament is supposed to be a platfornt theough which citizens of member states
can share their views on how to strengthen democgatvernance in the region. The Pan
African Parliament is also mandated to exercisersigbt on issues of governance and
development on the continent. It can also discugxpress an opinion on any matter, either
on its own initiative or at the request of the &fm Union Assembly. It can also make
recommendations on how to achieve the objectivesthef AU and strives towards
coordination and harmonization of policies and psogs and activities of the Regional

Economic Communities and African’s national parliam?3

3.3.4 The Court of Justice

Article 5(1) and 18 of the Constitutive Act statbat the AU Court of Justice is the
principal Judicial organ of the Union and it haghbadvisory and contentious jurisdiction.
The Court under its contentious Jurisdiction isegicompetence over all disputes that pertain
to the interpretation and application of the AU sfitative Act, the interpretation and
application or validity of all treaties and legalsiruments adopted and ratified under the
auspices of the AU. The AU Assembly may also coafepecial jurisdiction over the court
in addition to its statutory jurisdiction. The Cotnas powers to make binding decisions on
member state¥. In July 2004 the AU Assembly of Heads of States @overnment decided

to merge the Court of Justice and the African CoarHuman Rights Peoples’ into one.

83 Constitutive Act (n 17) art 5 (1)
54 Constitutive Act (n 17) art 6(4); Assembly RuldsPoocedure (n 56) Rule 15 (1)
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3.3.5 The Permanent Representatives Committee

It comprises of Permanent representatives adecedo the Union and other duly
accredited plenipotentiaries of member states. Hé&enanent Representatives Committee
(PRC) is accountable to the Executive Council aadres as an advisory body to the
Executive Council. The PRC monitors the implemeaoiadf the budget of the Union and the
decisions of the Executive Council. It also faaiés the communication between the

Commission of the AU and the member stétes.

3.3.6 The Specialized Technical Committees

Article 14 of the Constitutive Act of the Africannibn legally established the
Specialized Technical Committee as an organ of Alfigcan Union. The Specialized
Technical Committees are various committees resplen®r preparation and coordination
of projects and programs of the Union and supemisollow up policies of the union. They
are composed of Ministers or senior officials ofmier states responsible for rural economy,
agriculture, monetary and financial affair, tradestoms and immigration matters, industry,
science and technology, energy, natural resourcesl &nvironment, transport,
communication and tourism, health, labour amongrsthit is accountable to the Executive

Council®®

3.3.7 The Economic Social and Cultural Council

Article 22 of the Constitutive Act of the Africannibn established the Economic,
Social and Cultural Council (ECOSOCC). Its majondtion is to act as a bridge between
governments and all other segments of the Africaunl €ociety.it also acts as an advisory

body composed of representatives from civil soegeti professional groups, non-

%51 PRC Rules of Procedure (n 95) Rules 2, 4(1) (a)
% ibid art 16
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governmental organizations groups both in Africd &iaspora. The ECOSOC is given the
task of publicizing AU norms among the public paiidn of Africa and giving free advisory
services to the organs of the AU on how best tolement the norms and policies of the

organization at its own initiative or at the requefsthe uniort.’

3.3.8 Financial Institutions

The Constitutive Act of the African union determsnihat the Union shall establish
the African Central Bank, the African Monetary Fuadd the African Investment Bank as
three financial institutions under the union. Then€titutive Act however does not state the
rules and regulations of each of the above thremfial institutions. It simply indicates that
such matters shall be defined in protocols relatmgach financial institution. The Africa
Monetary Fund is needed to advance monetary irtiegria the continent. It does not aim at
having same responsibilities as the Internationadnéary fund. Article 19 of the
Constitutive Act of the Union establishes the AdncCentral Bank. The African Central
Bank has not been established yet but discussiotheofsame are ongoing. The African
Investment Bank is supposed to collectively addtessmain economic and development
challenges facing the continent today and providanice for regional integration and private

sector investment projects in Afrié.

3.3.9 The Peace and Security Council

The Constitutive Act of the African Union does rmstablish the Peace and Security
Council as one of the organs of the AU. It wasiafit the Mechanism for Conflict
Prevention and Management Resolution under the @AW it was changed to Peace and

Security Council under the African Union based aticke 5(2) of the Constitutive Act. The

87 Economic, Social and Cultural Council of the AfmicUnion’ (Addis Ababa 2004) AU/Dec.48 (IIl) arts82
art 3(2
%8 Constitutive Act (n 1) art 19
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African Union established the Peace and SecuritynCib on 26 December 2003 when the
protocol relating to the council entered into forEstablishment of the Peace and Security
Council demonstrated the Unions commitment to ggodernance in a continent where
numerous states are engaged in conflicts of vargeggees. The Peace and Security Council
is a permanent decision making organ of the AU tfee prevention, management and
resolution of conflicts in Africa. The objectived the t Peace and Security Council are
elaborated in Article 3 of the protocol. The maljextives of the council inter alia include
promotion of peace, security and stability in Afi@nticipation and prevention of conflicts,
assisting the peace building and post conflict metoiction activities, join African hands in

the fight against terrorism and developing a commeiense policy for the African Unidh.

Major African legal instruments
3.4. Constitutive Act of the African Union

The Constitutive Act of the African Union was adegtin Lome Togo Summit and
entered into force in 2001. The Constitutive Acttiodé African Union represents a serious
commitment of the promotion and protection of humaghts as compared to the OAU
charter. The charter has been applauded as a dotwhieh departs from the norms in that
it contains civil, political, economic, social, ammiltural rights. Three of its fourteen
objectives and six of its sixteen guiding princgl®cus on human rights. Additionally, it
provides that the African Union aims to encouragternational cooperation taking due
account of the charter of the United Nations amdUlniversal Declaration of Human Rights
and to promote people’s rights in accordance wit@ African Charter on Human and
peoples’ Rights and other relevant human rightsungents. It also provides that the African

Union shall function on the basis of respect famderatic principles human rights, the rule

% pPeace and Security Council Protocol (n 109) ar} 8(
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of law and good governance. The Act promotes geadeality and women empowerment,
social justice to ensure balanced economic devedopmespect for the sanctity of human
life, the condemnation and rejection of impunity golitical assassination, acts of terrorism
and subversive activities as well as condemnatiehrajection of unconstitutional change of
government. The Constitutive Act provides for thght of the Union to intervene in a
member state pursuant to a decision of the Assemhigspect of grave circumstances such
as war crimes, genocide and war crimes against hityrd

Murray (2004) states that the principle of nondiméstion in member states affairs
was a principle upheld by the OAU. The Constituthat of the African Union on the other
hand has adopted a more interventionist approackntb genocide, war crimes against
humanity, human rights violations and unconstitutiiochanges of government through the
mechanism of employing sanctions. The AU has atsticued to develop legal frameworks
and establishing relevant institutions. The Unientiying to create a culture of non-
indifference towards war crimes and crimes agdinstanity in the continent.

Research has shown that unlike the UN charter tbes@utive Act offers few
possibilities to ensure conformity with norms sett @ the Act. It does not provide for
expulsion of a member state that persistently tésldhe principles set out in the Act. The
AU’s commitment has been tested in a few areas asdts response to the disputed elections
in Kenya, Violence in Central Africa Republic, Zialwe as well as its response to situations
of grave violations of human rights such as Darumd Libya. It has been noted that
violations of human rights, constitutionalism aretribcracy in Zimbabwe and other African
countries were not met by African leaders with shene condemnation and rejection as they

did in Togo and Mall*

"9 AU Constitutive Act
" Mangu, André Mbata. "The African Union and themmgion of democracy and good political governance
under the African Peer-Review Mechanism: 10 year$Africa Reviews, no. 1 (2014): 59-72.
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3.4.1 The African Charter on Human and Peoples’ Rilts

Human rights discourse played an important rolthenstruggle against colonialism.
The first pan African congress held on the findimjsthe Versailles peace conference in
1919 called for the abolition of slavery, forcedbdar and corporal punishment. Calls for
human rights were made again at the third pan afri€ongress in Lisbon in 1923 and the
fourth congress in New York in 192When more African states gained independence less
focus was given to human rights except as a togthénfight against colonialism and white
minority rule in South Africd?

The African charter on Human and peoples, Right€HRR) the basis of African
continental Human Rights system entered into forc@©ctober 21, 1986 upon ratification by
simple majority of member states of OAU.

According to Okoth Ogendo the decision to estabtitsh ACPHR was taken not
because there was juridical void in Africa withpest to promotion and protection of human
rights. He outlined three reasons for the estafestt of the charter. First, because the
charter of the OAU affirms commitment to the UN dbaand the Universal Declaration, the
ratification by African states of those instruments addition to other human rights
instruments, imposed an obligation for the promotamd the protection of human rights.
Secondly, there was no existing machinery at th@nal level for institutional coordination,
supervision, or implementation of efforts towartie tporomotion and protection of human
rights, despite international commitment to thégetf Lastly the need to develop a scheme of
human rights, norms and principles founded on tkhcal tradition and values of African

Civilizations”®

"2\W E Burghardt Du Bois, ‘The Pan-African movementG Padmore (ed) Colonial And Coloured Unity A
Programme of Action (1963)Etext,

3 H.W.0 ogendo Human and peoples, rights;what psiAfrica Trying to make in Human rights and
Governace in Africa 74-77 Florida University Pré893
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Ourgeogouz on the hand ascertains that there ésnarkable resemblance between
the charter and the Universal Declaration on HuR@nts. It is clear that the drafters of the
charter have been inspired by a number of intesnatitreaties including the ICCPR and the
ICESCR, the American Declaration of the Rights &uties of Man, American Convention

on Human Rights and thje European Convention onafuRights.

3.4.2 The Contents and structure of the African Chaer

The African Charter on Human and Peoples Rightsvsiras inspiration from the
OAU and the UNDHR. In the preamble of the Chartenrber states pledge to eradicate all
forms of colonialism from Africa, to coordinate amdensify their cooperation and efforts to
achieve a better life for the peoples’ of AfricaheTCharter contains provisions dealing with
rights and duties, on one hand and the organéoprtotection and promotion of those rights
and duties on the other hand. The Charter is unigubat it places same emphasis on the
enforcement of the rights as well as the dutieslslb places emphasis on the rights and duties
of the community such as the family, society, matad the state's.

According to Davidson the African charter diffaxgnsiderably from other regional
human rights instruments both in the catalogueiglits protected and in the means of
implementation and protection. This is on the gdsuthat it was drafted to make note of
African society and legal philosophy, and is pattcly coordinated towards African needs
which can be effortlessly seen from the preludethis way, the first area in which the
African Charter varies from others is that not jus¢ Charter seeks to secure individual
common and political rights, it additionally triés advance and ensure inside of the single

instrument, economic, social and cultural rightd arclassification of certain third generation

" The African Charter on Human and Peoples’ Rightticle 1
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rights. Close examination of the African Charter demonstdb us that both categories of
rights are in dissociable from each other in bathception and universality.

The African Charter is the main regional human tsginstrument to fuse what are
called third generation rights or 'privileges ofigarity." In securing the privilege to self-
determination, the Charter not just traverses ta#-known ground of the UN agreements it
likewise incorporates rights, for example, the iieiye to economic, social and cultural
improvement with due respect to their freedom wewbgnize and identify equal enjoyment
of common heritage of mankind [Art. 22]. The Chagdditionally incorporates the privilege
of people groups to national and international peatd security (Art. 23) and to a general
acceptable environment positive to their developnf&rt. 24). Obviously, these rights force
commitments on states not just to order their mkundertakings so as to protect to enhance
ecological variables; however they additionallyigblthat they seek after specific types of
foreign policy strategy computed to accomplish sewt. Therefore, by devoting six articles
to the rights of the people in general, the Afri€marter thus seems to reflect a very special
conception of human rights, according to which “tieality and respect of peoples’ rights
should necessarily guarantee human rights.”

The common and political rights which are securgdAlticles 2-15, involve the
customary scope of rights that are incorporated ihie ICCPR and the other regional
instruments. Article 12, specifically prohibits adilews the mass removal of non-nationals
and aimed at national, racial, ethnic or religigusups. This provision was incorporated after
the experience of a great deal of occasions of m@ssions in numerous African nations in
the 1970s. In addition, the African Charter aloets ®ut the standard of personal punishment
[Art. 7 (2) and the privilege of all to equivaleatcess of all public property and services

[Art. 13 (3)

75 Scott DavidsorThe African system for protecting human and peoplgists, Open University Press, 1993.
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The Economic and Social rights contained in thetehdargely reflect the range of
such rights in other international instruments. ldeer, there are additions in the charter that
are unique such as the Article 17 which contaiesrigght to education is supplemented by a
duty upon the state whose obligation is to pronaotd protect the morals and traditional
African values recognized by the community. Arti&ie of the charter spells out one of the
most comprehensive clauses concerning the prabribén discrimination against women by
providing that the state shall ensure the elimomatf every discrimination against women
and also ensure the protection of the rights of wonand the child as stipulated in
international declarations and conventions.

The African Charter is likewise known for its cotidation of the idea of individual
obligations. This idea was initially incorporatedd the non-binding American Declaration
of the Rights and Duties of Man of 1948 and to sategree under article 29 (1) of the
UDHR. On the other hand, it is just in the Afric&harter that obligations are imposed on
individuals as an issue of global legal concernis Btarts with the preamble section 6 which
says that "the enjoyment of rights and freedoms iaigplies the performances of duties with
respect to everybody. In spite of the fact thatnspt® level headed discussions and reactions,
the explanation behind this is that the African sserof family and community places
extraordinary accentuation upon the individual’$igdtion to both groups. The greater part
of the rights contained in the Charter along tHemes have a correlative obligation connected
to them including the third generation rights suaeB sovereignty over resources,
development, international peace and environment

The Charter thus covers possibly all civil, pobficeconomic, social and cultural
rights including the third generation rights sushsavereignty over resources development,
international peace and environment. Each stat¢y par accordance with the Charter

obligation is required to submit every two yeangport on the legislative or other measures
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taken with a view to giving effect to the rightsitiés and freedoms recognized and that it has
a duty to promote and ensure the respect of rigmtisfreedoms through teaching, education,
and publications so that these rights, duties aseldibms could be understood by the people.
The state also has a duty to guarantee the indepeadof courts and shall allow the
establishment and improvement of appropriate natianstitution entrusted with the

promotion and protection of the above rights aeedoms®

3.4.3The African Commission on Human and Peoples’ights

The African Commission on Human and Peoples Rigais established within the
framework of OAU as measure of ensuring promotiat protection of peoples’ rights under
the charter as provided under Article 30 of ther@ra The Commission has it's headquarter
in Gambia.

The Commission consists of eleven members Chosem famongst African
personalities of the highest reputation known faeit high morality, integrity, impartiality
and competence in matters of human and peopldstsrigparticularly consideration being
given to persons having legal experieht&@he members of the commission serve in their
personal capacity and not as representatives tefStan discharging their functions they are
entitted to enjoy diplomatic privileges and immigst as stipulated in the General
Convention on Privileges and Immunities of the @igation of African Unity. The members
are elected by the Assembly of Heads of States &dist of persons nominated by the state
parties. Each state party nominates not more twancandidates. The members are elected

for a period of six years and are eligible for teeéion "

"®Henry J. Steiner & Philip Alston, Internatiotdliman Rights in Context(2ndEdition), Oxford
" Article 31(1)

8 Article 31(2)

9 Article 34
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3.4.4 Mandate of the Commission
Article 45 of the charter outlines the mandatehef Commission as follows

i. Function to promote human and people’s rigind in particular,
a)To collect documents, undertake studies, reseanci\frican problems in the field of
human rights, organize seminars, symposia, andecemfes, disseminate information,
encourage national and local institutions eoned with human rights and if need arises
give its views and recommendations to the Governsnen
b) Quasi-legislative functions whereby the Comnaisss required to formulate and lay down
principles and rules aimed at solving legal proldesiating to human rights upon which the
African Governments may base their legislations
c) To co-operate with other African and internasibimstitutions concerned with promotion
and protection of human and people’s rights
ii. Function to ensure the protection of human pedple’s rights. This includes examination
of complaints of human rights violation either at® Parties or by private persons
iii. Interpretations of all the provisions of thdrigan Charter at the request of a State Party,
an institution of the Organization of Africddnity or the African Organisation
recognized by the Organisation of African Unity
iv. Performance of any other tasks which may beustgd to it by the Assembly of Heads of

State and Governments

3.4.5 Implementation Machinery

The African Charter on Human and People’s Righssdiso provided implementation
machinery under which the member States undertakatimit every two years, a report on
the legislative and other measures they have ta#egive effect to rights and freedoms

recognized and guaranteed by the Charter. The Sttiges or individuals can also bring
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before the African Commission complaints regarding violation of human and people’s

rights. This can be studied under the foIIowingd};esé)

. Inter-State Complaint Mechanisms

In Article 62 the African Charter on Human and HeepRight, The State Parties are
empowered to bring before the African Commissiomplaints regarding the violation of
human and people’s rights. Two procedures have pesstribed for this purpose.
a) Bilateral Procedure

According to Article 47 of the Charter, if a Statarty to the Charter has good reasons to
believe that another State Party to the Charterviwated the provisions of the Charter, it
may draw the attention of that State to the mattenriting. The communication shall also be
addressed to the Secretary-General of the OAU aititet Chairman of the Commission. The
State to which the communication is addressed dhigd the enquiring State, written
explanation or statement elucidating the matteis Bmould include as much as possible
relevant information relating to the laws and rubégprocedure applied and applicable, and
the redress already given or course of action abvtf® If within three months on the date
which the original communication is received by 8tate to which it is addressed, the issue
is not settled to the satisfaction of the two Stateolved through bilateral recognition or by
any other peaceful procedure, either State shak hle right to submit the matter to the

Commission through the Chairman and shall notiéydther State involved

b) Direct Procedure
If a State party to the Charter considers thatteroState party has violated the

provisions of the Charter, it may refer the matteectly to the Commission by addressing a

8 The African Charter on Human and Peoples’ Righttcle 62
81 African Charter Article 47
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communication to the Chairman, to the SecretaryneGad of the Organisation of African
Unity and the State concerned. The African Commisstan only deal with a matter
submitted to it if all local remedies have been awted, unless it is obvious to the
Commission that the procedure of achieving thesedies would be unduly prolongéd
Organisation of African Unity, the Universal De@ton of Human Rights, and other
instruments adopted by the United Nations and hycaAh countries in the field of human
and people’s rights as well as from the instrumewigpted within the Specialized Agencies
of the United Nations of which the parties to theegent Charter are members. The
Commission shall also take into consideration, assisliary measures to determine the
principles of law, other general or special int¢ior@al conventions laying down rules
expressly recognized by member States of the Csghon of African Unity, African
practices consistent with international norms ommén and people’s rights, customs
generally accepted as law, general principles wfriacognized by African States as well as

legal precedents and doctrifies

All the measures taken by the African Commissianaims confidential until such a time as
the Assembly of Heads of State and Government smee The report on the activities of
the Commission shall be published by its Chairm#ardt has been considered by the

Assembly of Heads of State and Government.

3.4.6 The shortcomings of the African Commissiomiterms of the protection of Human
rights
According to International Federation for Human lRgyreports the major weaknesses of the

African commission in its role of protection of Ham rights include: Few resolutions

82 The African Charter on Human and Peoples’ Righttcle 49
8 The African Charter on Human and People’s Rightticle 61
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condemning human rights violations by States, linsaht number of field inquiries by the

Commission due to the unwillingness of States. Agerprocessing time too long to review
individual communications by the Commission, evethis is being improved. A complex

procedure to compel States to implement the recomdat®ns of the Commission, which
results most of the time in no enforcement or fotap by States and lack of visibility of the
Commission’s work. The allocated budget by the Altbio low for the Commission.

The Commission is more and more inclined to condeimlations of human rights on
the continent but still struggles to impose pratectof Charter rights by States. The
communications procedure is emblematic of the ptate mandate of the Commission. It is
through this semi legal method that the Commisstoould really uphold the appreciation of
privileges of the Charter by State Parties. Be #sait may, this methodology is long and the
choices taken in appreciation of correspondencestiare after time not implemented by
State$*

The review of communications is variable, but oftea long, between two and eight
years for instance the decision Diakite v. Gabos readered in 2000 but the communication
was brought before the Commission in1999.Commiss®rare still trying to focus on
settlements at the expense of efficiency, deshi#eurgency of the cases submitted to them.
The reviews are prolonged because of the lengttinud allowed between receipt of the
communication and the admissibility decision; thagtion of communication on the same
country; a lack of priority in dealingith communications; vague proceedings; the shorten
of sessions by lack of funds; lack of personn¢hatSecretariat of the Commissitn.

While the decisions by the Commission on Commuiooatare generally progressive
in terms of protection of human rights, their effe@re often invalid because they are

generally not enforced by the States condemned. dwdy are the decisions of the

8 International Federation of Human Righs “Pradt@aide African Court on Human and Peoples’ Rights
towards the African Court of Justice and Human Rigipg 27
85 . .

ibid
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Commission purely recommendations, which are ngallg binding, but until 2009 and the
adoption of the new Interim Rules of Procedure tbe Commission, there was no
mechanism for monitoring their implementation bgt8s. The slowness and lack of binding
decisions, as well as the failure to understangtbeedure by States, NGOs and individuals
certainly explain the relative low number of comnmations to the Commission and

accordingly low number of adjudicated decisfSns

3.5 The 1998 Protocol on the African Court on Humarand People’s Rights

The Assembly of Heads of State and Government®fQAU adopted a protocol to
the African Charter on Human and Peoples Righteahwould provide for the creation of an
African Human Rights Court to complement the juiiidn of the commission in the African
human rights regime. The protocol was adopted i8818nd it became effective in 2004
when fifteen state parties to the charter ratified

The Protocol on the Court provides for the appoeritrof eleven judges, all of them
part-time with the exception of the President o tBourt. The Court will receive cases
submitted by the Commission, individual states trese an additional declaration to that
effect has been made by a ratifying state, casdsnied ‘directly’ to the Court by
individuals. The aim of the Court which is to bendied by the African Union, is to
‘complement the protective mandate’ of the Comrig¥i

The Commission continues to play an important roteler the Protocol. The
provisions on admissibility provide that the Cduamay consider cases or transfer them to the

Commission ‘The Court’'s Rules of Procedure aret&desthe conditions under which the

86 :1.:
ibid
87 Protocol on African Court on Human and Peoplegh& 1998, Article 2
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Court shall consider cases, ‘bearing in mind themlementarities between the Commission

and the Couri®

3.6 African Court on Humans’ and Peoples’ Rights

The creation of the African Court began during Swenmit of Heads of State and
Government of the OAU in June 1964. A resolutiorsviaer on adopted requesting the
Secretary General of the OAU to convene a meetigpeernment experts to examine ways
of enhancing efficiency of the African Commission bluman Rights and to consider in
particular. A resolution adopted therein requested the Segr&aneral of the OAU to
convene a meeting of government experts to examae of enhancing efficiency of the

African Commission on Human Rights and to consiteparticular the question of the
establishment of an African CourA draft of the Court was submitted by the OAU

Secretariat to a meeting of Government

Experts in Cape town in September 1995. Later,malb@n of meetings were held and
the African Court on Human and People’s Rights established by adopting a Protocol to
the African Charter on Human and People’s RightsJone 9, 1998at the Summit of the
Heads of State and Government in Ouagadougou (Barkaso).The protocol came into
force on January 24, 2004.In July 2006, the AU HEkge Council, endorsed by the
Assembly of Heads of state and Government eletiedinst judges of the Court at a meeting
in Khartoum Sudan. The judges were later sworrt ihe@ summit held in Banjul Gambia on
July 2006. On June 2008 the interim Rules of Caverte adopted

In July 2008, the African Union adopted a Protomimerge the African Court on
Human and Peoples Rights with the Court of Justicéhe African Union .The Protocol

which replaces the constitutive protocols creatirggse two courts, establishes a new African

8 Protocol on African Court on Human and Peoplegh& 1998Article 8
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Court of Justice and Human Rights, with featurethefACHPR and the ACJ, all in a single
judicial institution. This decision was motivated leconomic reasons since AU lacks

resources to operate two separate cSrts.

3.6.1 Composition of the Court

The Court shall consist of eleven judges electethbyMember States of the OAU for
a six year term of office which is renewable onof/oOnly the States Parties to the Protocol
may propose candidates. Each State may nominate ttandidates, at least two of whom
must be their nationals, but the Court may not comgise more than one national of the
same State. Its membership is to include ‘represent of the main regions of Africa and of
their principal legal traditions’, and in the elect of judges the Assembly ‘shall ensure that
there is adequate gender representation’. Judimi@pendence is to be fully ensured. The
judges of the Court are elected by Secret Ballotth®y Assembly of Heads of State and
government of the OAU. The judges are elected dividual capacity from among jurists of
high moral character and of recognized practicdicjal or academic experience in the field
of human rights. The judges are therefore not sspratives of the States. They undertake to
discharge their duties impartially and faithfullfhe Court elects its President and Vice-

President for a two-year period, renewable oncg. Bl

3.6.2 Jurisdiction of the Court
The Court is empowered to act both in a judicatmg an advisory capacity. The

Court’s jurisdiction extends to cases and disputemcerning the interpretation and

8 Article 1 of the new Protocol establishes the édri Court of Justice and Human Rights
% Article 17
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application’ of the Charter, Protocol, ‘and anyestihelevant human rights instrument ratified
by the States concernét’

Judicatory jurisdiction is compulsory as well astiopal. As regards the Court’s
compulsory jurisdiction, Article 5(1) states thhetfollowing are entitled to submit cases to
the Court: (a) the African Commission on Human &sbple’s Rights; (b) the State Party
which has filed a complaint to the Commission; fle¢ State Party against which the
complaint has been filed; (d) the State Party whateen is a victim of a human rights
violation and (e) African Inter-Governmental Orgsations for issues concerning them.
Individual's petition system is optional. Articld3 of the Protocol provides that the Court
may receive individual petitions against a Statéctvtihas recognized the competence of the
Court to receive such communications. Thus, théviddals’ communication provisions of
the Protocol are similar to that of the OptionadtBcol on Civil and Political Rights.

The Court is empowered to render advisory opinioadgcordance with Article 4 of
the Protocol at the request of a Member State @nodrganization recognized by the OAU,
on any legal matter relating to the Charter or attyer applicable African human rights
instruments, provided that the matter is not bargmined by the Commission. Advisory
opinions of the Court could serve as a referenca fdynamic and progressive interpretation

of the African Charter on Human Rights and othenan rights conventiors.

3.6.3 Judgment of the Court
The Court is required to render judgment withinetyndays after it has ended its
deliberations. The judgments of the Courts aredaeicby majority. Each judge is entitled to

add his separate or dissenting opinion to the rtgjdecision of the Court. The reasons for

% Protocol on African Court on Human and Peopleghi 1998, Article 3
92 Protocol on African Court on Human and Peoplegh& 1998Article 28 & 29
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the judgment must be given and the judgment is oeddn open Court after due notice have
been given to the parti€s

The judgment of the Court is final and not subjecappeal. The Court may however
interpret its own decision and even review it, boly, ‘in the light of new evidence’ under
conditions to be set out in Rules of Procedure chtien of the Court’s judgment is basically
voluntary. In accordance with Article 30, the Ssafearties to the Protocol undertake to
comply with the judgment in any case to which tlaeg parties and to guarantee execution
within the time stipulated by the Court. The Colinaf Ministers is responsible for
monitoring the execution of the Court’s judgmernits,compliance with the provisions of
Article 29(2) of the Protocol. Further, in a repstbmitted to each regular session of the
Assembly of Heads of State and Government, the tGpacifies, in particular, the cases in
which a State has not complied with the Court'gjuént.

The African system for the protection of human tighas been without a doubt
strengthened by the adoption of the Protocol toAfiean Charter on Human and People’s
Rights on the establishment of the African CourtHiman and People’s Rights. However,
the Court had not come into force for want of radifion. The African Court was the missing
component of a compelling regional framework sysfemthe protection of human rights
and its establishment marked beyond any doubt eéiginhing of a new era in the promotion

of the rule of law in Africa.

3.6.4 Critique of the African Judicial System
The main challenge with expanding the jud#dn of the African Court of
Human Rights lies in its dismal perfame and legitimacy since its

establishment in 2008. It has been repottet out of fifty four African countries,

% Article 46
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only 26 have ratified the Protocol that cesathe Court and only five of the twenty
six countries have made the Special Declaratlmwang individuals and NGOs to file

cases at the Court. Furthermore, since its ioreathe Court has only received twenty
two applications for contentious matters dahdee applications for advisory opinions
due to lack of public awareness. The Court hageelgudges recruited on part time basis for
lack of funds and these meet in four annual sessidime above facts show that to expand
the jurisdiction of the Court to cover intational crimes might place an unachievable
amount of workload on a Court that has to datedaib make a milestone in the execution of

its current mandate

3.7 The 2003 Protocol on the Rights of Women

The African Charter on Human and Peoples’ Rightogeises the importance of
women'’s rights through three main provisions. Aetit8(3), covering the protection of the
family, promises to ensure the elimination of aadimination against women and also
ensure protection of the rights of women. Articlett® non-discrimination clause, provides
that the rights and freedoms enshrined in the ehattall be enjoyed by all irrespective of
race, ethnic group, color, sex, language, religpmiitical or any other opinion, national and
social origin, fortune, birth or other status. AAdicle 3, the equal protection clause, states
that every individual shall be equal before the éawl shall be entitled to the equal protection
of the law®*

Be that as it may, the above provisions are nasfaatory to address the rights of
women. For instance, while Article 18 forbids disgnation against women, it does as such
just in the family's setting. What's more, unequaaloprovisions guaranteeing the right of

consent to marriage and equality of spouses amit adter marriage are missing. These

4 Mary Wandia Not yet a force for freedom :the protocol on thgh® of Women iAfrica ‘Pambazuka News
162, 24 June 2004
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exclusions are aggravated by the way that the ehatcentuates conventional African
qualities and traditions without tending to worriggt numerous standard practices, for
example, female genital mutilation, constrainedrrage, and wife inheritance, can be unsafe
or life debilitating to women. By overlooking catl issues, for example, custom and

marriage, the charter deficiently protects womémshan rights”>

The process of developing the protocol on WomerghtRiin Africa started when
Women in Law and Development in Africa on the theflee African Charter on Human
and Peoples’ Rights and the Human Rights of WomeAfrica’ in March 1995 in Togo. The
meeting called for the development of a protocothe Charter on womens, rights. The
meeting also called on the ACPHR to appoint a gpeeapporteur on women’s Rights in
Africa. The assembly of heads of states and Goventrof the OAU at its 31 ordinary
session in June 1995, in Addis Ababa, mandated\@RHR to elaborate a protocol on the
Rights of women in Africd°

The first OAU Government Experts Meeting on thefdmotocol was held in
November 2001, in Addis Ababa, Ethiopia. The expemtmended the draft protocol
developed by the ACHPR and called on the OAU teedale a second AU experts meeting
in 2002 to consider the draft again before theihgstf an OAU ministerial meeting on the
same issue. African women’s organizations’ paréitéa in the meeting as observers. The
OAU scheduled the second experts meeting and mirdsmeeting twice in 2002 but had to
postpone them due to the lack of a quorum. Thuslth# was not presented for adoption by
the inaugural summit of the African Union (AU) hetdDurban, South Africa in July 2002
and it seemed that there was little political veithong African governments to move this
process forward. The adoption of the Protocol éAlfrican Charter on Human and People’s

Rights on the Rights of Women by the conferencinefheads of state and government at the

% ibid
% ibid

69



African Union meeting in Maputo in July 2003 wasdaniably an important event in the
history of African women'’s struggle for the recaipn of their rights’’

This Protocol has elaborated and extended thesrightvomen under the Charter. It
guarantees a wide range of women's civil and palitights as well as economic, social and
cultural rights, thus reaffirming the universalitydivisibility and interdependency of all
internationally recognized human rights of womehede rights include the right to life,
integrity and security of person; protection froarmful traditional practices; prohibition of
discrimination and the protection of women in armamhflict. Moreover, the Protocol
guarantees the right to health and reproductivetsigpf women; access to justice; equal

protection before the law and prohibits exploitatay degradation of womeh.

3.8 African Charter on Democracy, Elections and Goernance

The ADC was adopted on January 30 2007 by memia¢essof the African Union. It
however entered into force on February 15, 20B2mlain aim is to encourage and promote
democracy and human rights in Africa.

The ADC contains a number of provisions on unctutstinal changes of the government.
For instance, the ADC is the first regional instemhadopted by the member states of the
AU that acknowledges that an unconstitutional clkearg government includes any
amendments or legal instruments of a member state ibfringe on the principles of
democratic change of governméntlt is clear that many African heads of State have
amended the constitution of their respective coemtio keep themselves in power with the
latest examples being Pierre Nkurunzinza the peesidf Burundi and Paul Kagame of

Rwanda also planning to do the same.

% ibid
% ibid
% ADC, supra note 1
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The ADC also aims toward establishing liberal deraoes with a representative
form of government in the AU member States. Toimtideral democratic society free and
fair elections, respect for the rule of law, regdec human rights, political participation by
citizens are key elements that must be adheredhe. ADC facilitates the promotion of
liberal ideals since one of its major objectivestas promote the universal values and
principles of democracy and respect for human sightalso promotes the holding of free
and fair elections to institutionalize legitimatattaority of representative governments as
well as democratic change of governments. It alscognizes equal protection as a
fundamental precondition for a just and democraticiety as well as obligating member
states to guarantee the separation of powers amiiffiegent branches of government and
protect the independence of the judici&ly.

Prior to the adoption of the ADC, AU member stedspted a series of instruments
to facilitate the implementation of democratic nerm African states. For instance, both the
Constitutive Act of the AU (“Constitutive Act”) anthe African Charter on Human and
Peoples’ Rights (“African Charter”) contain prowies aimed at promoting good governance
and respect for human rights. The Declaration an Bhinciples Governing Democratic
Elections in Africa (“Elections Declaration”) antiee AU Convention on Preventing and
Combating Corruption (“Corruption Convention”) aichtd promote free and fair democratic
elections and eliminate corruption. All of thesestioments eventually failed to lead to
widespread democracy in Afric®*

The African Charter alone was incapable of achgwvidespread democracy in
Africa due to the number of reasons. To begin WithAfrican Charter focuses mainly on the

promotion of fundamental human rights and duty mfiradividual to the society. Secondly,

194 3ohn G. Matsusaka, Direct Democracy Works, 19 OR®ERSP. 185, 187 (2005
101 Stacy Ann ElvyTowards a new democratic Africa: The African Chare Democracy , Elections and
Governancé&mory International Law Review vol 27 pg 6
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the African Charter does not create a detailed em@sim that facilitates good governance
and free and fair election. To add on this the @natoes not expressly recognize other rights
that are essential to the formation of democra@y. iRstance it does not state that every
individual has the right to vote in free and faieaions. The charter is not clear on ‘one
person vote’ principle which is so critical in alityeral democracj'/c.’2
On the other hand the Constitutive Act expressfirm$ the AU’s commitment to

democracy in Africa and condemns unconstitutiorfenges of government. However, the
Constitutive Act contains only the general termaffieming and encouraging democracy in
African states. The Act does not specifically pdeva mechanism through which the AU will
promote free and fair elections and good demociernance in the continent. The AU’s
failure to include such a mechanism in the Cornst#uAct may have contributed to the
current dearth of liberal democracies in AfricaeThain purpose of the Constitutive Act was
basically to establish the AU to replace the OAlW.id however surprising that the
Constitutive Act did not adequately address thedssf promoting democracy in Africa

bearing in mind that the continent grapples wifleeb of lack of democracy?

3.9 NEPAD Democratic Declaration

The New Partnership for African Development DembcraDeclaration was
established in 2001 with the support of the EurapBaion. Its major mandates included
promotion of peace, security, and human rights, tnéoster the creation of democratic
institutions throughout the African Continent. AU mieer states adopted the NEPAD
Democracy Declaration in an effort to foster ecoimodevelopment and eliminate poverty

via promotion of democracy. The NEPAD Democracy |Betion is a non-binding legal

193 jpid
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instrument and therefore member states are notllyeghligated to comply with its
provisions.

The NEPAD Democracy Declaration is in line with tA&)’S commitment to the
promotion of democracy and protection of human tegassociated with democracy. It
establishes an action plan that would among ottiegs$ review the national Constitutions of
African countries to reflect democratic principkesd accountable governance, promote free
and fair political representation, ensure adherdrycAfrican countries to the AU’S position
on unconstitutional changes of government and oewsby the AU aimed at promoting
democracy, peace and security, create oversighedad each African country that would
ensure free and fair elections, and increase pubNareness of the human rights and

democratic principles contained in the African Gear®

3.9.1 African Peer Review Mechanism

The African Peer Review Mechanism was launched0i®32as one of the pillars of
NEPAD. More than half of Africa’s countries hawrjed the APRM. Of these, at least half
have set about the process of studying and refgrhieir political, economic and corporate
governance, and socio-economic development. THasion of the APRM in the NEPAD
development process is notable however; the sepacfiintary accession requirement of the
APRM potentially hinders the ability of the APRM psomote good governance across the
African continent. For example, as of January 28,12 only thirty of the fifty-four member
states of the AU have voluntarily acceded to th&IF*

The NEPAD Democracy Declaration acknowledges thatAPRM seeks to promote
compliance with the democratic principles and gaalstained in the NEPAD Democracy

Declaration. If the APRM is to be instrumental inomoting the democratic principles

104 NEPAD Democracy Declaration supra note 177, p&a8.
195 APRM Declaration, supra note 183, para. 1
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contained in the NEPAD Democracy Declaration, iciigical that all member states of the
AU be required to accede to the APRM. However, bitth APRM and the NEPAD
Democratic Declaration are unclear on the issuendorcement. They should include an
enforcement mechanism. The mechanism should atvéng least refer non-compliant
countries to the Assembly of the AU which has poweirssue sanctions or prevent a non-
compliant state from participating in the AU purstito the terms of the Constitutive ACE.
Some observers have dismissed the APRM has fadetidd criticism with some
scholars arguing that it is wholly a creation of tdeveloped countries or that it is an attempt
by Africa to meet the demands of the Of the dewedogtates and therefore by extension not
an initiative that is driven by African concernshélr judgment therefore is that even if it
succeeds in being implemented across the continetite manner envisaged, it will not
succeed in addressing Africa’s real problems bex#iusse problems and the solutions they
require have been miss- specified in the first @la®thers argue that irrespective of the
origins of the APRM it presents an opportunity toprove governance in Africa, if it is
implemented inclusively and transparently. The APR$therefore a hotly contested

phenomenon within the African political space.

Conclusion

The main challenge with expanding the judtdn of the African Court of
Human Rights lies in its dismal perfame and legitimacy since its
establishment in 2008. It has been repotteat out of 54 African countries, only 26
have ratified the Protocol that creates @murt and only 5 of the 26 countries have
made the Special Declaration allowing individuaisd aNGOs to file cases at the Court.

Furthermore, since its creation, the Courts hanly received 22 applications for

196 NEPAD Democracy Declaration, supra note 177, [28a.

74



contentious matters and three applications ddwisory opinions because the African
Continent “does not know it”. The Court has 11 jeslgecruited on part time basis for lack of
funds and these meet in four annual sessions. dllmve facts show that to expand the
jurisdiction of the Court to cover internatadncrimes might place an unachievable
amount of workload on a Court that has to datedaib make a milestone in the execution of

its current mandate
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CHAPTER FOUR
EXAMINING THE ADVANCEMENT OF INTERNATIONAL CRIMINAL JUSTICE

IN AFRICA

4.0 Introduction

This chapter analyses and critiques the data ¢etlen the field of study. The study
aimed at examining the potential and pitfalls ofrpoting International criminal Justice in
Africa with a special focus on the role played bg tCC and the AU. Will outline the role
of ICC and AU as emerging anchor of the advancerokthe International criminal justice
system in Africa. The chapter will more importantgly on the interviews, official ICC and
AU reports and questionnaire responses from thengto

It is a fact that Africa has one of the worst peseeurity environments in the globe.
This is due to constant civil wars, inter and irgtate conflicts that constantly threaten peace
security in the region. To this end, this chaptepleres the experiences regarding the
enforcement of the international criminal justiceAfrica as instituted by the International

Criminal Court and the challenges the AU and ICé&&

4.1 Institutional and Functional Partnership of AU-ICC in Promoting ICJ in Africa

Africa has had its share of being a vast testirauigd for new policies to address
impunity, seek truth and justice and enable rediaticin in fractured societies. The results of
these efforts have been mixed and uneven howewer ctintinent experiences have
contributed to advancing the International justitae Constitutive Act of AU establishes
seventeen institutions to address peace, secunily development in the continent. The
African Peace and Security Architecture is in ckangth all bodies dedicated to peace and

security in the region. The bodies have been gittem authority to approve armed
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intervention in cases of gross violations of humights and unconstitutional changes of the
government. To add on this the APSA has a peadditgiframework that includes a panel

of eminent personality to promote mediation effoatsapid reaction standby force which has
five pillars namely regional brigades, a militartaf6 committee, a peace fund and a
continental early warning system.

The executive council of the AU which is composédvinisters of Foreign Affairs
or designated government officials plays a critinahe development of International law. In
January 2009, thexecutive Council in its 14th ordinary session approved steute of the
African Union Commission on International Law whiwalas created under article 5(2) of the
Constitutive Act. Article 4 of the Constitutive A enshrined with the revision of existing
treaties, identification of areas where new tresatee required and the dissemination of
literature on International Law with a view to protimg the fundamental principles of
International law. Article 5 and 6 mainly deal wjthogressive Development of International
law and the codification of International law.

Although the ICC is not referred in the AU condiita Act, African states have
committed to ratify the statute within the AU sergic plan and the NEPAD process. The AU
has recognized the ICC as an important developmehe struggle against impunity and has
urged its members to ratify the statute promptlg adopt domestic measures that would
allow for cooperation with the ICC.

The AU’s Peace and Security Council plays a vitde fin conflict management and
resolution in Africa. It is also responsible foethromotion of peace, security and stability on
the continent and has gone a step further to aalomndate for deployment of peacekeeping
missions and quick intervention missions aimedrat/g@nting crimes against humanity and
war crimes. Article 3 of the protocol related te testablishment of the PSC mandates the

PSC to promote and encourage democratic practioesl governance and the rule of law to
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protect human rights and fundamental freedoms,estsjor sanctity of human life and the
humanitarian law, as part of efforts to preventflicis. The PSC also plays a critical role in
the development of international law particulag humanitarian law?’

The first Consultation of enhancing the role of #wutransitional Justice in Africa
took place in Banjul during the #%rdinary session of the African Commission on Homa
and Peoples’ Rights. The meeting had represensatieen the AU, UN and civil societies.
At this meeting, the importance and relevancetie African Union of transitional justice
as a concept containing issues related dealing comprehensively with past human
rights violations, repression and confliégts order to attain sustainable peace, rule
of law and good governance was affirmed. It wasddhat transitional justice initiatives
have included accountability measures; htegeking measures; reparations to
victims; memorialization processes; national retiation programmes; institutional and
legal reforms and realization of socioecornrights and, gender justice. The meeting
concluded with the following recommendations: AUeds to foster complementarity
between national and international justice mectmasjishould include aspects of economic
social and political justice, restorative justicedareconciliation, inclusion of mediation
monitoring and evaluation as part of transitiongtice process and finally the need of AU
and sub-regional mechanisms to draw on the existingyal reinforcing measures of justice
and accountability®®The ICC mandate influences the broader frameworasbuntability

and transitional Justice

197 African Union (Executive Council) 14th ordinarysseon (January 2009) EX.CL/478 (XIV
198 Center for study of violence and reconciliationeing note :enhancing the role of Au in Transitibjustice
in Africa
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4.2 I1CC limitations as an instrument of Justice inAfrica

The international Criminal Court has faced manyllenges and criticism in The Sub
Saharan region in its efforts to advance intermafigustice mechanism in the region. African
countries demonstrated full support of the RomeuStaduring the negotiation process that
led to the formation of the ICC. The issuance aksir warrants against the Sudanese
President Omar Al Bashir regardless of deferraliest;by the AU led to simmering tension
between the African Union and the ICC. The tendietween the AU and the ICC can be
attributed to both political and legal factors. lifkmal factors are majorly on the impact of
ICC’s interventions on the peace and stability @firtries emerging from conflicts as it was
the case with South Sudan. African leaders haweaisd power relations and application of
selective justice by the ICC. In the legal contiadir clauses in the Rome Statute that have
been a bone of contention for instance Article Ha&t &llows the UNSC to refer cases to the
ICC, principle of complementarity and most receitlg use of Rule 68 that allows the OTP
to use evidence from recanted witnesses and agwe&lews on immunity regarded to Heads
of States that is practiced under the internati@ustomary laws but not within the Rome
statute.
4.3 African States Cooperation with the ICC

Article 87(7) of the Rome Statute provides that keha: “State Party fails to comply
with a request to cooperate by the Court contrarthe provisions of this Statute, thereby
preventing the Court from exercising its functiarsd powers under this Statute, the Court
may make a finding to that effect and refer theterab the Assembly of States Parties or,
where the Security Council referred the matteh®ourt, to the Security Council.

Many African leaders are discontented with howlI®€ is function. In 2009, the AU
construed the arrest warrant for Al Bashir as @&ssrthreat to the ongoing peace efforts in

Sudan and consequently directed all African stateish are ICC member states to withhold
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cooperation from the court in respect of the aragst surrender of Al Bashir. In 2010 the AU
at its summit in Kampala requested African statasto cooperate in the arrest of President
Al Bashir, and rejected the opening of an ICC baisffice in Addis Ababa. The AU claimed
that the court had interfered with the ongoing pescin Darfur.

African States Parties to the Rome Statudgehreacted differently to their obligation
to Cooperate under the Rome Statute. For inst@izal, Malawi, Uganda, Rwanda have
cited the AU decisions and the immunity of headsstaftes in their refusal to arrest and

surrender President Bashir to the ICC.

Table 1. Summary of Countries President Bashir hasisited since being issued with a warrant of arres
by the ICC

Country Year Reasons Measures taken | Measure taken
the country by the ICC
Malawi October 201 Attending a summit of th| Not arrested by | Referred to the

Common Market for EasternMalawian authorities | UNSC and ASP
and Southern Africa For further

political reactions

Kenya August 2010 Promulgation of the Kenya newot arrested Referred to the

constitution ASP and
UNSC

Djibouti To attend the inauguration | No action take

2011 Ismail Omar Guelleh as its
president.

South July 201! Attending the AU summ No action taken it ha

Africa asked for more time

to respond to the

court

Source: Author’s compilation based on literature review

President Bashir attended the Common Market foteasand Southern Africa Summit on
14 October 2011. The PTC had requested Malawiarergovent to arrest and surrender

President Bashir to the ICC. The ICC registrar senbte verbale to the Embassy of Malawi
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in Brussels reminding Malawi of its obligation undlee Rome Statute urging it to cooperate.
The note further warned that if Malawi failed tooperate, the Court may make a finding to
that effect and refer the matter to the UNSC ared AlSP. However, Malawi did not
respond to this note neither did it hold @oypsultations with the ICC concerning the
obstacles that may have hindered it from coopegadis required of states parties by the
Rome Statut&®

There are conflicting views on the question of igiyes and immunities accorded to
the head of State under the International Custormavwy and the Rome Statute. Article 27(2)
of the Rome Statute states: “Immunities or spgmiatedural rules which may attach to the
official capacity of a person, whether under naloor international law, shall not bar the
Court from exercising its jurisdiction over suclp@rson.” The difficulty comes in trying to
reconcile article 27(2) with article 98(1), whictates that “the Court may not proceed with a
request for surrender or assistance which woulduireqthe requested State to act
inconsistently with its obligations under interoaial law with respect to the State or
diplomatic immunity of a person or property of &dhState, unless the Court can first obtain
the cooperation of that third State for the waiwdrthe immunity”**® A number of
approaches have been adopted in an attempt toaikxdhis contradiction, with varying
consequences for the integrity of the two provisioWhile the Pre-Trial Chamber of the ICC
finally pronounced on this question in its non-cexgtion decision in respect of Chad finding
that head of state immunity was not applicablehim ¢ase of Bashir its reasoning has been
heavily criticized. Following the decision, the Adlunched an initiative seeking an advisory

opinion from the ICJ on this question. Needlessay, this uncertainty complicates the issue

199 Decision Pursuant to Article 87(7) of the Romet@ton the Failure by the Republic of Malawi tongy
with the Cooperation Requests Issued by the CoitiitRespect to the Arrest and Surrender of Omasétas
Ahmad Al Bashir of 12 December 2011, ICC-02/05-@1para 5.

10 pecision Pursuant to Article 27(2) of the Romet @&
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of Bashir's apprehension, and African states coetito raise Bashir's immunity as the basis
for non-cooperation.
The researcher distributed questionnaire askifgritan Member states of the ICC

cooperate with the Court.

4.4 General Information of Respondents

Table 4.2 Ages of Respondents

Age Frequency Percentage
24-29 5 16.6

30-36 8 26.6

37-42 9 30

Over 42 8 26.6

Total 30 100

In the Table 4.2 the researcher wanted to knovageeof the respondents, 16.6% said they
were between 24 and 29 years, 26.6% were betweem®36 years, 36.7% said they were
between 37 and 42 and 26.6% were over 42 yearsmbl@ity of respondents were between
37 and 42 meaning that it is the age cohort thailish aware of the events surrounding the

ICC intervention in Africa
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Figure 4.2: Gender of Respondents

® Male ™ Female

The gender distribution of the participants was fai

Figure 4.2 Whether African states that ratified theRome Statute Cooperate with
ICC
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The response of whether African States partié€@are cooperative to the Court. The data
indicates that 37% strongly disagree which arentlagority. 30% disagree while 20% Agree
and 13% which is the least strongly agree. It isle@vt that African states which signed and

ratified the Rome Statute do not oblige with it.

4.5 Witness Protection

The Rome Statute, the Rules of Procedure and Esidand the Regulations of the
Court and of the Registry contain important pravisi for the protection and support of
victims and witnesses. These provisions are keyhersuccessful functioning of the Court,
aiming to ensure that victims can participate iocgedings and witnesses testify freely and
truthfully without fear of retribution or sufferingf further harm. Article 68(1) of the Rome
Statute provides that the Court shall take appatgnneasures to protect the safety, physical
and psychological well-being, dignity and privacly wictims and witnesses. To this end,
pursuant to Article 43(6), the Registrar has seaugictims and Witnesses Unit within the
Registry to provide protective measures and secaritangements, counseling and other
appropriate assistance for witnesses, victims wipear before the Court and others who are
at risk on account of testimon{*

In the ICC Statute, the Office of the Prosecutos bpecific obligation for witness
protection and take such measures particularlynduthe investigation and prosecution.
These measures shall not be prejudicial to or isistent with the rights of the accused and a
fair and impartial trial. In Article 54 “Duties angbowers of the Prosecutor with respect to
investigations”, the Prosecutor shall take appeiprimeasures to ensure the effective
investigation and prosecution of crimes within jhiesdiction of the Court, and in doing so,

respect the interests and personal circumstancesctiins and witnesses, including age,

111 Colin T. McLaughlin: “Victim and Witness Measurefthe International Criminal Court: A Comparative
Analysis"The Law and Practice of International Gewand Tribunals 6 (2007)
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gender as defined in article 7, paragraph 3, aatttheand take into account the nature of the
crime, in particular where it involves sexual viode, gender violence or violence against
children”. Also the Prosecutor may collect and exenevidence and request the presence of
and question persons being investigated, victintsvaitnesses. In additional, the OTP must
take measures during investigations and at trigrtwvide for victim and witness well-being
in consultation with the VWU on protective measused making referrals for protection and
support*?

In the DRC ICC Katanga and Ngudjolo case the Pre&al Thamber faced a lot of
setbacks in securing the testimony of a large nurobwitnesses. Many witnesses cited fear
as a prominent reason for not wishing to appeasrbethe Trial Chamber to give evidence.
The Trial Chamber gained a strong impression timatiial was being held in an atmosphere
where witnesses felt unsafe. This was due to a purabfactors specific to Kosovo, for
example small communities and tight family and camity networks which made
guaranteeing anonymity difficult. The parties theiwss agreed that an unstable security
situation existed in Kosovo that was particulamfavorable to witness&'s

On September 29, the trial of former Congolese spion leader Jean-Pierre Bemba
Gombo and his four associates over witness tampemened at the International Criminal
Court (ICC). The prosecution gave opening statem@etailing accusations of witness
tampering during Bemba's other trial at the ICCviar crimes and crimes against humanity.
They allegedly illegally influenced witnesses byigg them money and instructions to
provide false testimony, all perpetrated in variesys including by committing, soliciting,
inducing, aiding, abetting, or otherwise assistmtheir commissiori**

In the Kenyan ICC case prosecutor vs Uhuru Kenyhitajudges of Trial Chamber V (B)

terminate charges against Mr. Kenyatta on 13 M&@h5. The prosecutor stated that the

112 Article 43(6) of the Rome Statute
113 prosecutor v. Katanga and Ngudjolo, ICC, Casel86-01/04-01/0
114 http://www.ijmonitor.org/2015/09/witness-tamperingse-opens-at-the-icc

85



reasons she chose to terminate the case were lawdplseveral people who may have
provided important evidence regarding Mr. Kenyattetions, have died, while others were
too terrified to testify for the Prosecution; keytmesses who provided evidence in this case
later withdrew or changed their accounts, in paldic withesses who subsequently alleged
that they had lied to my Office about having beerspnally present at crucial meetings; and
the Kenyan Government's non-compliance compromisieel Prosecution's ability to
thoroughly investigate the charges, as confirmethbyTrial Chambét®

In January 2015, Meshak Yebei who was alleged t@ heitness in the ongoing
Deputy President and radio journalist Arap Sang wasid dead after his family reported
him missing. The prosecution stated that it hatailhy contacted Yebei for assistance with
its case, but he was never included on its listvithesses because it had information that

implicated him in a scheme to corrupt prosecutiginegses.

M lack of witness protection and
intimidations limits the ICC
mandate

90 percent of the Respondents agreed that witméssidation, coaching of witnesses, lack

of witness protection by both the member statethedCC hinders effective investigations.

115 hitp://www.icc-cpi.int/en_menus/icc/press%20andeh@tia/press%20releases/Pages/otp-statement-05-12-
2014-2.aspx
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4.6 Participations of the Victims at the ICC procedings

The Rome Statute contains provisions which enaibtems to participate in all stages
of the proceedings before the Codutiticle 68(3) of the Rome Statute, which states:héhe
the personal interests of the victims are affectdd, Court shall permit their views and
concerns to be presented and considered at stdgd® @roceedings determined to be
appropriate by the Court Hence victims may fileraigsions before the Pre-Trial Chamber
when the Prosecutor requests its authorizationvtestigate. They may also file submissions
on all matters relating to the competence of th@rCor the admissibility of cases. More
generally, victims are entitled to file submissidregore the Chambers of the Court at the pre-
trial stage, at trial, and during the appeals pgec&he rules of procedure and evidence
stipulate the appropriate time for victim partidipa in proceedings before the Court. They
must send a written application to the Court Regisand more precisely to the Victims
Participation and Reparation Section, which musingt the application to the competent
Chamber to decide on the logistics of victims' ijggoation in the proceedings. The Chamber
may reject the application if it considers that gexson is not a victim whose crime falls
within the jurisdiction of the Court. Individualshe wish to submit applications to participate
in proceedings before the Court must demonstrateerapplication that they are victims of
crimes which come under the competence of the Gouhe proceedings commenced before
it. The Victims Participation and Reparations Satthas prepared standard forms to make it
easier for victims to file their application to paipate in the proceedings. When submitting
an application using the standard form it is pdssfbr victims to request participation, or
reparations, or botht®

According to the ICC report of 2012, the numbewiotims admitted in the first two

trials in the Situation in the DRC did not excee2b Ipersons in Lubanga case and 366

118 http://www.icc-cpi.int/en_menus/icc/structure betcourt/victims/participation
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persons in Katanga and Ngudjolo case. In the Sotwd&arfur 103 victims were admitted to
participate in the case. In the Situation in Ker§28 persons were admitted to participate as
victims in the Ruto and Sang trial and 725 in thenyatta post-confirmation proceedirgs
the Situation in the CotB’lvoire, the Pre-Trial Chamber granted 199 victithe right to
participate in the pre- trial proceSg.

The complications that the Chambers have facedarsystem of victim participation
are attributable to the limitations of the ICC'gyd¢ framework itself. Despite being a
comprehensive codification previously unseen ienmational criminal law, the ICC Statute,
Rules, and Regulations of the Court do not provitick’ regulation because it was
impossible for the drafters to anticipate all issa®d secure consensus on every important
detail. When drafting the procedural provisionsitestdelegations had recourse to the legal
drafting technique that could accommodate unegdpmiatic compromises and masked their

inability to agree on more specific provisions.

4.7 Principle of complementarity and Adminisiblity

Complementarity denotes the quality of complemensomething or completing one
another deficiencies. Complementarity in relatiothte ICC refers to completing the national
criminal jurisdiction where it does not carry oubpeedings compatible with the standards of
the Court and the international law. The preamlbléhe Rome Statute emphasizes that the
ICC shall be a complementarity to national crimipaisdictions. Article 1 of the Rome
Statute states that the court shall be a permanstitution and shall have power to exercise
its jurisdiction over the persons for the most@esicrimes of the International Concern, and

shall be complementary to national criminal jurttins. The basic idea of for the

117 Report of the Court on the review of the systemvfotims to apply to participate in proceeding3Cl
ASP/11/22, 5 November 2012

118 C Kress, ‘The Procedural Law of the InternatioBeiminal Court in Outline: Anatomy of a Unique
Compromise’(2003) 1Journal of International Crintidastice603, 604-6.
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complementarity is to maintain state sovereigntgasrwhich the state has a duty to exercise
criminal jurisdiction over those responsible foe tternational crimes. The principle of
complementarity enhances the national jurisdicbeer the core crimes prohibited in the
Statute, and to perfect a national legal systerassto meet the needs of investigating and
prosecuting persons who committed the internationales enlisted in the Statute.

The major role of the principle of complementaigyto encourage the state party to
implement the provisions of the statute, strengtigeithe national jurisdiction over those
serious crimes listed in the statute. If the legyatem of the state can efficiently investigate
the serious crimes prohibited in the statute, tbgemeignty of the state will remain
unaffected, free of any interference by the ICC.tHé state is unable or unwilling to
investigate or prosecute a case, the ICC will irvtile principle of complementarity to admit
any case concerned and exercise jurisdiction over i

Article 5 of the Rome Statute pinpoints that crintesbe investigated by the ICC
should be those that infringe the universal valid®re has been a major concern by the
African States over state sovereignty in relatiorptosecution of international crimes. The
principle of complementarity basically tries toilstr a delicate balance between the state
sovereignty to exercise jurisdiction and the rofette International Criminal Court. The
Statute encourages the states to improve the ieffeess of their national justice system
compatibility

This provision of self-referral has led interventiof the ICC in three African
Situation countries Uganda, the DRC and the CeAfiradan Republic. The top leadership in
these countries opted to refer the situatiomstheir individual countries to the Court
because of the absence of effective domeistititutions and adequate resources to
pursue the investigation and prosecution & perpetrators of grave crimes. Following

the above referrals, the Prosecutor exerclsisdpowers and issued arrest warrants for
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specific individuals in these different situatioauatries. The usage of this self-referral
mechanism by some of the African leadersaidemonstration of the fact that many
of the African countries where the ICC hateivened have voluntarily submitted to
the jurisdiction of the ICC with a belieh iits ability to exercise its mandate to fight
against impunity**°

A section of critics, however, have expressed doedarding the process leading up
to the making of these self-referrals. There axgurents that these states have been
manipulated into making state referrals so tasbuild the profile of the ICC. The
Prosecutor of the Court has been accused of puttgenda and DRC under considerable
Pressure to refer cases to the ICC.Statementhi® nature provide a glimpse into some
of the opinions that have been put across oveyehes to distort the intentions and processes
of the Court and further entrench the negativéualti towards the Court in Africa°

The principle of complementarity has also becomeoiatested issue in the Darfur
situation. Since the UN Security Council referrdk tsituation in Darfur in2005, the
Government of Sudan has repeatedly asserted tisatapable of conducting its own trials. In
June 2005, days after the announcement by the drmsethat he would commence an
investigation, the Sudanese Government establithedSpecial Criminal Court for the

Events in Darfur?*

119 The American Non-Governmental Organizations Ciaalifor the International Criminal Court “Africa én
the International Criminal Court” Article
found<http://www.amicc.org/docs/Africa%20and%20tIRMCC. pdf> (last accessed on 15 September 2015)
120 ;i

ibid
121 The Darfur Consortium, “Unwilling and Unable? T8pecial Criminal Court on the Events in Darfur,”
available from the International RefugeeRightsidtite.
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CHAPTER FIVE

CONCLUSIONS AND RECOMMENDATIONS

5.0 Introduction

This study sought to examine the advancement efriational Criminal Justice in
Africa. In order to achieve this broad objectivee thtudy aimed to achieve three main
objectives. To start with the study explored th€ li@tervention in Africa; this objective was
tied up to the first hypothesis which expresslycHjed that ICC intervention in Africa
increased the likelihood of achieving Internatio@aiminal Justice in the region. Secondly
the study considered whether African major legatriments contribute to advancing the
international Criminal justice

The second objective was linked to the second Imgsi¢ which stated that African
legal instruments have increased the potentialt@irneng international criminal justice in
Africa. The third objective was to examine the IC&se study in depth thereby extracted
some of these objectives and hypotheses were egdrtiinough the theoretical framework of
institutionalism. The theory assisted the studyséek understanding on the role of legal
frame works that can be best understood througlcypohaking and legal aspects of

institutional structures.

5.1 Chapter Summaries

This section offers the individual chapters sumesend conclusions.

5.1.1 Chapter One: Introduction and Background to he Study
Chapter one provided the study layout starting &itfackground to the study which

pointed out how African countries participatedhie Rome Statute negotiations that led to
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the ICC. This chapter also considered the stateofahe study problem through which
motivated the conduct of the study.

Chapter one also offered a glimpse on the casey siidiCC by discussing a brief
conflict history and previous interventions madeAfrica. It also highlighted the study
objectives, guiding questions and hypothesis thmaubich the research was framed. Further,
the section expounded on the theoretical framewbyk discussing in depth the
institutionalism theory linking up the significanoéthese theories to the subject matter. The
chapter offered academic and policy justificatibrotigh highlighting the unique features of
the study and its contribution to the academia.ofgrehensive literature review related to
the subject under research was also outlined iailddt Finally, the chapter illuminated in

detail the methodology used to attain the envisagsearch goals and objectives

5.1.2 Chapter Two: An Overview of ICC Interventionsin Africa

Chapter two offered a detailed analysis on the li@@rventions in Africa. The
chapter explored the ICC interventions in DRC ¢seférral), Darfur (UNSC referral) and
Kenya (prosecutor proprio motu). It began with smisg history of governance in Africa,
and then exploring on the overview the involvenathe ICC in these regions. Secondly the
chapter will explore challenges of local legal sestof the above countries factors that led to

the ICC interventions

5.1.3 Chapter Three African Governance Structures iad their roles in advancing
international justice

Chapter three presented the findings about thec&fgovernance structures. The
chapter outlined the historical background on tleembtion of AU from OAU; the

institutional of the African Union were highlightexs well. The chapter also discussed the
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ACPHR and the challenges it faces in promoting humights in the continenMajor legal
instruments under African Union were discussedrotento establish their contributions to
the Rule of Law in Africa.

The study noted that the mandate of AU as stipdldig the Constitutive Act
contained all the pillars of security, development rule of law components. The study
established that The Constitutive Act of the Afriddnion has adopted a more interventionist
approach to end genocide, war crimes against huynahuman rights violations and
unconstitutional changes of government throughnteehanism of employing sanctions. The
AU has also continued to develop legal framewonkd astablishing relevant institutions.
The Union is trying to create a culture of non-iffedence towards war crimes and crimes
against humanity in the continent.

The study established that Africa has made majatest in promoting International
criminal law .This is on the grounds that the AdncCharter was drafted to make note of
African society and legal philosophy, and is paitacly coordinated towards African needs
which can be effortlessly seen from the preludethis way, the first area in which the
African Charter varies from others is that not jtls¢ Charter seeks to secure individual
common and political rights, it additionally triés advance and ensure inside of the single
instrument, economic, social and cultural rightd arclassification of certain third generation
rights. Close examination of the African Chartemd@strates to us that both categories of

rights are in dissociable from each other in bathception and universality.
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5.1.4 Chapter FourExamining the ICC limitations in the advancement ofinternational
criminal justice in Africa

Chapter four presented the findings about the ditiwhs of ICC in the advancement
of the international Criminal justice in Africa. lorder to provide the big picture of ICC
interventions the chapter outlined its functionad anstitutional relationship with the AU,
because both organizations play a big role in ptenigternational justice in Africa. The
section sought to clarify how the coordination, pexation and synergies of both
organizations were utilized to achieve the ICC naaed
The focus of the chapter was on the ICC limitatiohBe study found out that the major
limitation was the African state cooperation witle iCC. The study also noted that witness
intimidation and lack of victim participation werenajor impediments of achieving

international justice in Africa.

5.2 Study Conclusions

This chapter brings to an end of this study bysiévig the two main hypotheses that
tied chapter two and three respectively. Chaptey éwamined the ICC interventions in
Africa which was linked to the first hypothesis tttsdiated that ICC intervention in Africa
enhances the international criminal justice. Basedhe recent trends, Kenya, South Africa
and Gabon are among the countries that are orrdless of domesticating the Rome statute.
It was evident that national courts in Africa aeductant to conduct investigations that are
political in nature or relate with top governmeffiaials. In most cases domestic judges fear
that their involvement in the prosecution of the foolitical officials can result in either
political violence or them losing their lives. Adan national courts are also uncomfortable
with prosecuting military commanders or rebel grdepders since it might hinder the

ongoing peace negotiations.
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The study also established that many African ceesitio not have resources or the
capacity to punish the perpetrators of the war esingenocide and crimes against humanity.
The domestic courts are incapacitated hence lazlexipertise to deal with the crimes. The
major problems outlined in the domestic courtsudel lack of personnel, lack of independent
judiciary, lack of investigative capacity, and fintdal constraints.

The Constitutive Act lays a foundation of legal hatecture that safeguards and
promotes human rights as well combating immunitghi@ continent. The Constitutive Act
highlights the protection of individuals from graveriminal harm as a collective
responsibility for African states as a way of prdimg international justice in the continent.
Justice in Africa.

The study also expounded on the African Union dgwalent aimed at promoting the
International justice in Africa. The decision ofr&sfn Union to merge the African Court on
Human and Peoples Rights with the new African Caa$ discussed. The shortcomings of
the African Court which include lack of funds, laok political will by the member states

were demonstrated.

5.3 Recommendations

Based on the findings of this study and the dissesiof Governance in Africa and
the role of international legal frameworks in pating International Justice in Africa this
section presents some recommendations that cam@nkize international criminal justice in

Africa.
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5.3.1 Domesticating the Rome Statute

African state parties to the Rome Statute havetytdudomesticate the statute.. State
must adopt the legislation allowing them to prosecgenocide, war crimes and crimes
against humanity at the national level. The domastn of the Statute can be accomplished
either by creating offences based on the Rome t8td&finitions or by incorporating Article
6,7, and 8 of the Rome Statute which define gemgcwiar crimes and crimes against
humanity by reference. The states must adopt thiena mechanisms to cooperate with the

courts prosecution.

5.3.2 ICC Monitoring Mechanism

The ICC should develop a monitoring mechanism efdbuntries that investigations
are ongoing. These will help the office of the mmsor to understand the emerging
dynamics in the region. A framework for monitoritige impact of the cases across a set of
core issues could be drawn up and regularly asse$sgpropriate in terms of advancing the
interests of justice, a campaign could be laundbethe ICC to exercise its facility to sit, or
at least hear part of a case, in the region. Itiquéar, understanding the impact of the Darfur
referral to date, whether in terms of the prospet&chieving accountability or contributing
towards creating a just peace, will be importantgumding how the Rome Statute’s
Article13(b) referral power might be used more etfifeely and appropriately by the UN

Security Council in the future.
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