A CRITICAL ANALYSISOF THE IMPACT OF INFORMATION AND
COMMUNICATION TECHNOLOGY IN ENHANCING ACCESSTO

JUSTICE IN THE KENYAN JUDICIARY

A PAPER PRESENTED IN PARTIAL FULLFILMENT OF THE
REQUIREMENTSFOR THE AWARD OF THE MASTER OF LAWS
(LLM), THE UNIVERSITY OF NAIROBI

PRISCILLA WAMUYU KAGUCIA

G62/64113/2010

2015



DECLARATION

I, PRISCILLA WAMUYU KAGUCIA, do hereby declare that this research is
my original work and that to the best of my knovgedand belief, it has not been
previously, in its entirety or in part, been suligdtto any other University for a
degree or diploma. Other works cited or referredresmaccordingly acknowledged.

This Paper has been submitted for examination yotr approval as University
Supervisor.

Mr. Kiptinness Stephen
The University of Nairobi



DEDICATION

| dedicate this work to my loving parents, Joycd doseph Burugu who have sacrificed so much
to see me through school and who have always eagedme to exhaust my potential.



ACKNOWLEDGEMENT
| wish to extend my gratitude to the many individuaho have made the writing of this Thesis a
success. Firstly, | would like to thank God foeliigood health, strength and an opportunity to

achieve this academic milestone and great success.

| also thank Mr. Kiptinness Stephen, my supervigar,his guidance and through his excellent
comments and suggestions for improvement, | haveaged to successfully conclude the

writing of this paper.

| would also like to thank my family members espégimy parents, Mr. and Mrs. Burugu for
giving me an opportunity to further my studies thgb financial and emotional support. | also
extend special thanks to Esther Njeri, Rose Wairand Jasmine Wanjiku for their words of

encouragement whenever | felt overwhelmed by thd taf work in preparing this paper.

| also thank my colleagues at Ngugi & Wamuyu Advesafor creating a conducive

environment for me to undertake my Masters Degnekeespecially, to successfully complete the
writing of this paper. | wish to specifically thamkonicah Gathigia for her dedication to supply
relevant materials and for her time in reading mgftdpapers and recommending areas for

improvement.

Finally, | wish to thank my husband, John Ngugi ¢joa, for his patience, constant
encouragement and financial and emotional suppuattfar being my strength in everything |

undertake to do.



ABSTRACT
Justice is defined in various ways, namely, sotglal, administrative or judicial justice. Access

to justice is therefore determined by these deding given to the term ‘justice’.

Judicial justice relates to the commissions andseions of the judiciary in a jurisdiction, which
either inhibit or enhance the access to justicés Ehbecause the judiciary is the main arbiter of
conflicts between the state and individuals and itttividuals inter se. It therefore has the

responsibility to protect the rights of the peophel the Rule of Law.

The Kenyan Judiciary has in the past been accusidling to uphold and enforce the principles

of the Rule of Law as a result of which many lamfedence in it.

The Kenyan Judiciary has undertaken reforms to renshat it is able to effectively and
efficiently carry out its constitutional mandaten€of the main reforms is the introduction of the
use of ICT in the operations of the Judiciary. Thas been done through the use of ipads, video-
conferencing techniques, electronic filing and rinét usage among many others. All these were
aimed at making the access to justice a realitynitions of Kenyans who visit the court

corridors seeking redress.

This paper is a critical analysis of the impacttlod use of ICT in the Judiciary in so far as

enhanced access to justice is concerned.
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CHAPTER ONE

INFORMATION AND COMMUNICATION TECHNOLOGY: THE DRIVING

FORCE TOWARDSA MODERNISED AND EFFECIENT JUDICIARY

1.1INTRODUCTION

‘Rule of Law’ is a fundamental concept in govermarbat encompasses three principles. The
first principle is that no one should be punishgdhe state except for a distinct breach of law
established by ordinary court proceedings. Thersg@oinciple ensures that no one is above the
law and as such, the law should apply to all pessmually regardless of their rank or position in
society. The last principle is that there are adéd remedies for breach of rights of an individual
in a separate government body or brah@ese three principles of the Rule of Law havenbee
used to enhance independence of the judiciary aoteqt it from interference by other arms of

government to ensure that justice is done.

The judiciary is the main formal arbiter of conficbetween the state and individuals and
between individualsnter se It has a constitutional mandate to promote jestitrough the

expeditious hearing of cases and delivery of squddments guided by the rule of law. This is
separate and distinct from the constitutional cossmons which have specific mandates and

roles to perfornf.

The judiciary is one of the arms of government ldsghed under Chapter 4 of the Constitution
of Kenya, 2010. It has three main functions whioch @ministration of justice, formulation and
implementation of judicial policies and finally, opilation and dissemination of case law and

other legal information for the effective admingion of justice.

1 A.C. Dicey,The Law of the Constitutiog” Edition, Oxford, 1914.
2 Created under Chapter 15 of the Kenyan Constitutio
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Though the number of court facilities, judicial fstand paralegals have gradually increased in
number over the years since independence, theiguglistill faces public scrutiny over its

performance as the masses demand accountabilitgfaciency in the delivery of justice.

For the rule of law to be promoted, the judicianyst be accessible to the people. However,
many Kenyans have not been able to access justiteeijudiciary since the time of colonial
rule. Injustices continue to be committed to thagetiregardless of the theoretical guarantee of
justice? The main challenges to desired reforms towardee@sed access to justice have been
poor domestication of international human rightsrrmgy lack of political will, lack of
accessibility of public information, archaic lawsdaextreme poverty among othetsThere are
several issues impeding access to justice dueverfyo These include inaccessible courts thus
people being required to travel far to access thamhibitive costs for the purchase of legal
materials in form of books, laws of Kenya, legatioes, gazette notices amongst others, high
costs for retaining lawyers, costs of legal rededack of funds to access libraries, and costs for
printing and photocopying. These are just exampfesituations that have been created by the

high poverty level in Kenya coupled by the hightaafdiving.

However, the question is whether justice has bees accessible to all Kenyans especially since
it is now explicitly provided for in the Constitoti as a fundamental human ri§Htinder the
common law system, such as the Kenyan judicialegyshigh cost of litigation, complicated

court procedures, corruption, understaffing of t®@nd backlog of cases have impeded access

% N. BarazaA Manifesto of a Modern Judiciargyailable at http:kenyalaw.org/klr/index/.php?I®88accessed on
13" March, 2014).

* Constitutionof Kenya, 2010, at Article 48, the state has paasibility to ensure that all persons are abladoess
justice and any fees required should be reasomaiolenot impede access to justice.

® C. N. HoughtonAccess to Justice and the Rule of Law in KeAypaper developed for the Commission for the
Empowerment of the Poor, November, 2006.

® Supranote 4.



to justice. Many people have, over time, lost aderfice in the Judiciafyet it is the institution
with the mandate to ensure that justice is dohbere are a number of people who have opted
for alternative forms of justice like community fice, have abandoned their claims or resorted

to mob justice to seek remedres.

Some of the challenges faced by the judiciarysreftorts to ensure that there is access to justice
led to its resolve to incorporate the use of Infation and Communication Technology (ICT) to
facilitate the process. This has been done throlgluse of facilities such as the internet, video
conferencing and voice recognition technoldy¥he use of the internet for instance means that
one can access legal materials online at the cozvem of his home by just using his mobile

phone. This study assessed whether the use did@Enhanced access to justice.

1.2 BACKGROUND

Access to justice entails the understanding andvledge of the law, recognition of rights,
creation of awareness of those rights and avaitalof information pertinent to one’s rights,
protection of those rights, equal access to thdabla judicial mechanisms, affordability of the

adjudication process and timely processing of ctdoy the judiciary.

Apart from improving an individual’'s access to dsuor guaranteeing legal representation,

access to justice ensures that legal and judicomes are just and equitable. These principles

" M. J. RobertsConflict Analysis of the 2007 Post Election Viokeiit Kenya September 2009, available at
http://www.ndpmetrics.com/papers/kenya-Conflict-2@af(accessed on 13th June, 2014).

& Supranote 4.

® For instance, during the post election violenc2(07/2008, instead of people resorting to theritycand judicial
agencies for protection of their rights and resahesconflict, they reverted to self-help methoddhey lacked
confidence in the judiciary which led to widespre@mlence, available at
http://www.hrw.org/news/2011/12/09/Kenya-Proseqeepetrators-post election-violenead
http://www.communication.go.ke/media-asp?id=T88cessed on {6une, 2014).

9 The project was unveiled in August 2010 underéierms prescribed by the new Constitution 2010.
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formed the basis for the judiciary to undertakeonefs to enhance access to justice in Kéhya

and specifically, the use of ICT.

For a long time, the judiciary was used to rubliamg the acts and omissions of the executive
which propagated the widespread violation of humgints. Apart from excessive control of the
judiciary by the executiv¥ there were also many vices that characterizeapleeations of the
judiciary. These included corruption, lack of promipervision of employees, poor service
delivery, laziness of the staff members among maimgrs. These would lead to files being
‘lost’, backlog of cases, among many other problektany people therefore lacked confidence

in the judiciary.

In the past, these problems were essentially deit through reforms that would see the
judiciary slowly transform to fit its purpose. Farstance, mobile courts were introduced in
remote areas that did not have a court so as toetisat people would be able to access judicial
justice. Indeed there are areas where people winekdfor long distances in order to access
courts. Therefore, the quest for judicial reformsd amodernization began well before

promulgation of the Kenyan Constitution, 20£0.

With the introduction of ICT in the government,bikcame necessary to have it adopted in the
judiciary so as to not only modernize its operaibnt also make it more efficient and enhance

quality service delivery.

p N. KanyaMarginalised Communities and Access to Jusfeutledge, A Glasshouse Book, 2011.
2 Final Report of the Task Force on Judiciary Refgr(ithe Justice Ouko Report).
13 There are various reports done that have givesrmetendations on Judicial reforms including The &lhit
Nations Basic Principles on the Independence oftiuiciary, 1985, The Report of the Integrity anatiéorruption
Committee of the Judiciary(The Ringera Report), Re@ort of the Committee on the Administration of
Justice(Kwach Report), 1998 among many others.

4



The Judicial Information Communication Technolbggversees all ICT matters in the judiciary.
This committee has initiated activities such agtidigtion of court records, creation of a case
management system, the development of ICT poliay @evelopment plan, establishment of
communication infrastructure, acquisition of hardsvand software and telepresence softWare.

All these initiatives are in line with the JudigréBtrategic Plan 2009-2012.

The immediate former Chief Justice of Kefyanveiled the use of video conferencing in the
hearing of cases. This, he said, was vital in tineedo deliver swift justice, resolve cases faster
save time and improve the services offered to witas and victim¥. This is one of the attempts

that have been made to assist in making justicesadale to all Kenyans through the use of ICT.
Indeed, the use of ICT in the judiciary has beamiified as a medium to enhance efficiency,
access, timeliness, transparency and accountaipilttye operations of the judiciary thus helping

it to provide adequate services.

The court rooms that were opened in Nairobi Comtyueriea have also been fitted with micro
phones, computers, cameras and voice recognitabimaééogy for purposes of taking evidence in
court. These will phase out the outdated long lraethod of recording court proceedings which
was tedious and expensive. Currently, judges aeglimy typed copies of their rulings and
judgments at the time of delivery of their decisamhich is seen as a step towards promoting

justice. This has been made possible due to thettat the judiciary has embraced the use of

14 Commonly referred to as JICT Committee.

!5 Managing Records as Reliable Evidence of ICT/edBowment and Freedom of Information, Kenya CourteCas
Study, International Records Management Trust ,usug011.

18 Evans Gicheru appointed to office by the Presidétiie Republic of Kenya under the old Constittind
vacated office on the #%f February, 2011.

7 Available athttp://uk.reuters.com/article/2010/10/14/oukin-uala-judiciary(accessed on 7th February 2015).
18 M. Velicogna, Use of Information and Communicat{®®@T) In European Judicial Systems,
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ICT to enhance access to justice. However, thestilisneed to train judges in the use of ICT
facilities since the judges who are used to thelahdhand methods may either be opposed to

the use of ICT or be too slow to adapt.

In addition, the National Council for Law Reportiigbetter known as Kenya Law) has been at
the forefront in transforming the judiciary in lingith advancement of technology. This, for

instance, has been through publication of the iaffikenya Law Reports online in addition to

precedents, legislation, newsletters and cause Kgtvocates and other legal practitioners have
also adopted the use of ICT through the use of lecoaiespondence and fax which are faster
than the manual method of using messengers. Thesys&@m is expected to speed up hearing of
cases and ultimately lead to equitable access dticgufor Kenyans. The JICT has prepared

reports on the progress of the initiatives putlace to promote the use of ICT in the judiciary.

1.3PROBLEM STATEMENT

The use of ICT in the judiciary is a step towairdks promotion of access to judicial justice. It is
the driving force towards a judiciary that is trpasent, effective and efficient. However, this can
only be fully achieved through a complete changth@émanner in which the judiciary is run as

introduction of ICT is not in itself sufficient @o so.

However, it must be noted that introduction of I@Tthe judiciary is not a bed of roses. There
lies a potential risk of having the staff at thdiguary tamper with the evidence adduced in court
since they are in control of the machines as wall ircrease the risk of eliminating

confidentiality. In addition, there is the concéhat this will be a more expensive process than

19 A corporate body established by the National CddocLaw Reporting Act, 1994.
6



the manual method which will in turn increase thastcof justice, therefore, defeating its
purpose. This is a problem which proponents ofuse of ICT in the judiciary have argued will
only feature at the time of rolling out the programm They have argued that while it may be
expensive to put up the ICT equipment at the ingtage, it would in the long run be cost
effective as there would be need for less man pdiuves cutting costs on that end. Another
problem that is of great concern is the fact thédrge number of Kenyans are not computer
literate or if they are, they have no access to ®hes means that such people will not be able to

access any legal material through the use of ICT.

The researcher tested the theory of whether intreavidespread inaccessibility of justice was
in any way caused by the use of manual systemsrofrastration. Further, the researcher also
examined whether the use of ICT has increased sibdéyg of judicial justice to Kenyans. This

is especially in consideration of the fact that $lgstem is changed but the people at the helm of
the judiciary are the same. This was an opportunityee the extent to which ICT has, in actual

fact, enhanced access to justice.

1.4 OBJECTIVE

1.4.1 General Objective

The main objective of the research was to exantiaesktent to which access to judicial justice

has been enhanced for Kenyans through the intrmfuct ICT in the judiciary.

1.4.2 Specific Objectives

1. To determine the level of training and exposureessary to ensure effectiveness of the

use of ICT in reforming the judiciary.



2. To determine the extent to which ICT resources leen introduced in the judiciary and
the extent to which they have been used.

3. To determine the extent to which the use of ICT inggroved the performance of the
judiciary.

4. To determine the extent to which ICT has improveckas to justice in the judiciary.

1.5 RESEARCH QUESTIONS

1. Is the use of ICT in the judiciary necessary toame access to justice?
2. What level of ICT exposure is the minimum requitedkickstart change in the judiciary?
3. To what extent has the introduction of ICT in thdigiary enhanced equitable access to

justice for Kenyans?

16 HYPOTHESES

This study tested the following hypotheses forgpecific objectives

1. Training and re-training of the judiciary staff iecessary to enhance effectiveness of
ICT in promoting access to justice.

2. ICT resources have not been effectively introducetthe judiciary to meet the objective
of improving efficiency

3. The impact of the use of ICT in the judiciary topirave its performance has not been
satisfactory.

4. To ensure effective transformation in the judicjamore reforms must be incorporated

and implemented over and above introduction of ICI[s operations.



1.7 JUSTIFICATION

Kenyans have for a long time been unable to agossise through the judicial system due to
factors such as poverty, illiteracy, corruptiongklag of cases amongst others. Many people had
little or no confidence in the judiciary termingatplace for the rich where justice could only be
bought. This led to the judiciary seeing the needindertake reforms so as to regain public
confidence and improve services offered. One ohseforms undertaken by the judiciary was
the introduction of ICT in its daily running of adties. This was expected to improve the
judiciary and make it more efficient and transparaich would in turn enable people to
equitably access judicial justice. This was in limgh the 2006 National ICT policy document
whose core objective was to enhance accessibilityefbcient ICT services within the
government institutions. Similarly, the Vision 2086licy document was finalized in 2007 and
one of its five medium term plans was to facilitdte use of ICT. It was therefore mandatory for
the judiciary to incorporate the use of ICT indiaily operations so as to meet the development

goals of the government.

Despite the fact that ICT is new in developing daes like Kenya, it has received a lot of
attention in the recent years which has led taytheernment adopting its usage in its institutions,
albeit slowly, to enhance the efficient deliverysefrvices to the people. Its introduction to the
judiciary is quite recent and novel in so far aplssticated technology is concerned. The use of
simple ICT technology such as computers and psnt&s it, in so far as ICT in the judiciary
was concerned. This has since developed into modEFnequipment being used to enhance

efficiency in courts. This is an area that hasreoeived much attention from legal scholars.



The judiciary developed interest in adopting tee af ICT as an attempt to ensure that Kenyans
are able to equitably access justice in Kenya. §hatuwas a noble idea, there are still questions
as to whether it has been effective in meetingliectives and what if any, are the areas of
improvement. ICT has been embraced in the Judidiaiqugh email correspondence, online
legal materials such as laws and precedents armb \ddnference technique for hearing cases.
These are envisaged to be ways in which casesbwilieard transparently and expeditiously.
The digitized courts in Nairobi Community Area agected to have the impact of saving time
since less time will be used to look for files, reb@s for court records will be faster for purposes

of appeal and parties will be able to access thald®f their cases onlirf8.

The research examined whether or not the use ofh&Tenhanced access to justice and also
evaluated whether its use was in itself sufficiemtensure that the courts become courts of
justice, where the rule of law is upheld and tlghts of the people are protected. This was in
relation to the theoretical assumption by its progas that ICT was the ultimate solution to the
challenges the judiciary was facing in meetingdastitutional mandate. Due to the novel nature
of this reform, there has been no study carriedrofienya so far to evaluate whether the use of

ICT has actually had a positive or other impacthanefficiency of the judiciary.

The research evaluated the receptiveness of theguwy staff to embrace the change and adapt
to new trends. This was in relation to the cultufahnge amongst judges and magistrates who
are used to doing their work without the help oT I@sources, lack of proper training in ICT or

who may feel intimidated by technology amongst ofaetors. There is a risk that though it's a

2. Kadida, ‘Kibaki Assures Judges of Fair Vettinthe Daily Nation25 February 2011) at 5.
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noble idea, the introduction of ICT in the judigiamay not be as effective in meeting its

objectives as expected.

Scholars have argued that if the judiciary undesatkis reform to its letter, then it will resuit i

a well functioning, effective and independent arffrgavernment. This study sought to identify
the actual impact of the use of ICT in the judigiaFhe researcher focused on the key areas of
application of new technology in ensuring thatigesis seen and said to be done. It entailed an
analysis of who the stakeholders are, the modeppiication of ICT, the positive and negative

impact in an effort to appreciate whether it hasrbeffective in meeting its objectives.

1.8 THEORETICAL FRAMEWORK

‘Natural law’ theory, though related to my study, does not elytisupport the research.
Proponents such as Thomas Aquinas pre-supposwltigis consistent with natural law is right
and what is not in keeping with the natural lawm®ng. This relates to my study in that the
important thing to do is what is morally uprighkdi improving access to justice. The point of
departure from the theory is that the introductdrdCT in the judiciary is not pegged on any
morals. It is a development that was influencedth®s need to make the legal system more
efficient and modernized hence the reason behmdetislation. ICT laws are manmade in order

to match the digitalized era. Natural law on theeothand is presumed to emanate from God.

The main theory that the researcher is relyingnothis study is théositive theory’as espoused
by Hans Kelsen who argued that there must be & basm on which law rests and such norm
need not necessarily be a moral norm. Law is dyoamd flexible and it identifies what is legal

and illegal. Laws are therefore made to counterelbging trends. This theory supports this

11



study as ICT laws are manmade and have been enaateckent times to meet the development
of new technology. Cyber crime for instance wasaega that remained unregulated for a long
time because as people were busy developing Idmirals were busy using loopholes to
perform crimes using the same ICT. Thus ICT lawd bha be formulated and constantly
amended to keep abreast with changing times. Theiatey of this theory in relation to this
study is that it does not address the fact thas lane also made to benefit the greatest number in

the population in addition to safeguarding certearms.

This therefore makes another theory applicablén® dtudy, that idutilitarianism’ as espoused
by scholars such as Jeremy Bentham and John $4ubrThis is a theory in nhormative ethics
that holds that a moral action is one that maxiswaglity. This means an action that results in
pleasure, economic well being and lack of suffeangongst human beings. Therefore, the best
law or act is the one that would be beneficialn® greatest number of people. In this study, the
researcher delved into a legal field in an attetopteigh whether the use of ICT in the judiciary
has benefitted the larger percentage of stakelwl@ased on the data collected, effectiveness of
ICT would be determined by the number of resporglesiio are of the view that it has impacted

their lives positivelyis a visthose whom have seen no such effect.

19METHODOLOGY

1.9.1 Quantitative resear ch design

The researcher relied primarily on primary datdemtion methods. Research designs have been

defined as logical plafAs and procedures for research that traverse desisimm broad

2L R.K. Yin Case study research: design and methdlidition, Sage London (2009).
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assumptions to detailed methods of data colleaiuh analysig? The objective of quantitative
research is to develop and employ mathematical lmptteeories and hypotheses pertaining to
natural phenomen@. Measuring is therefore key in this type of reskaas it shows the
relationship between data and observation. The essdnvolves finding if the data being
collected has any observable relationship that lwariurther specified in terms of magnitude

and/or and increase or decrease.

The aim of this research was to build and genexatan depth understanding of individual and
group perceptions of the impact of the use of 168 The judiciary to enhance access to justice.
The research obtained quantitative data as it etughenomenon in its natural setting. The
process involved interpretation of mathematical rdata collected from the structured
interviews. The justification for this process waased on the fact that to fully appreciate the
impact of the use of ICT in the judiciary, theresrmaneed to interview both the people who offer
the services and also the recipients of the ses\goeas to prevent having results that were biased
depending on which side of the divide the respotedeame from. Data was collected through

the use of questionnaires that were filled by thgippants by way of self administration.

However, for purposes of comparative analysisyéisearcher adopted the use of secondary data
to collect information related to this researche3é included books and journals that have also
discussed issues relating to this particular rebe@uestion. The internet was also a fundamental

source that the researcher depended on for purpbsieis research.

22 J.W. CreswellResearch Design: Qualitative, Quantitative and Mitéethods Approache8® edition, Sage
London (2009).
2 R.K. Yin Case study research: design and methdlisdition, Sage London (2009).
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1.9.2 Population and sample size selection

At the inception of this study, it was noted thia¢ tuse of advanced ICT technologies in the
judiciary was rolled out in Mombasa, Eldoret andrblai. These were essentially considered as
pilot projects to establish whether or not impletaénn countrywide would be viable. Similarly,

since these stations had several courts and hamélgd many cases, they were considered

appropriate for the study because a high numbsemvices would be required by the public.

Population is defined as an entire group of persmnslements that have at least one thing in
common. Target population is a set of individualases or objects with some observable
characteristics, to which the researcher wantsetterlize the results of the reseatfhe
population in this case was taken to be the pewple visit the courts in Milimani, Eldoret and
Mombasa Law Courts on a daily basis where the reseafound the use of ICT technologies
have been introduced and applied. The target popuala this study was the people who visit
Milimani Law Courts located in Nairobi Upper Hiltea. This was selected on the basis that the
application of ICT technologies was more advancedhe said court and often applied. This
comprised of judges, clerks and lawyers/advocaié®e views of the advocates would be

presumed to also include the interests of theant who are the actual litigants.

As per the list of the Chief Justice on the postifigudges> the researcher identified that there
were 36 judges in Milimani Law Courts and sinceheatthe judges is served by a single clerk,
that translated to 36 clerks as well. Since it diffscult to identify the actual number of litigast
and advocates who visit the courts each day, tbeareher examined the daily cause lists of the

period in which the data was collected. From tés]ithe researcher found that on average, a

24 G. GuillaumeThe future of international judicial institutionst’l & Comp LQ 44:848 (1995).
% Available onwww.judiciary.go.ke/portal/assets/filemanager udkatatements/Cstatement and transfer of
judges list.pdf accessed on"2July, 2015.
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judge is allocated 20 cases per day which trarskat@bout 720 cases in a day. The researcher
then assumed that each case would involve onairitignd one advocate thus amounting to 720
advocates and 720 litigants. This means that shilse group that would be able to represent the

population on the issues surrounding the subjetite&tudy.

1.9.3 Sampling and sample design

This has been defined as the process of drawingdy sample from the study population with
the aim of obtaining a representative group to Ente researcher get information about a study
population.?® A sample size therefore represents the larger lptpn and it is used to draw
inferences about that population hence the tecleniged should ensure that it is representative
of a population and not biased in any Wayt is however noted that such sample size ought to
be at least 20% of the total number of the subjctg to be adequate and reduce the sampling

error? The researcher adopted a sample size of 30% oé&thet population.

The researcher adopted a stratified sampling méfitrothe study. This method aims to achieve
desired representation from various sub groupherpbpulation and the subjects are selected in
a way that existing sub groups in the populati@raore or less reproduced in the same sample.
The study was evaluating judges, clerks in thegyady and lawyers in an effort to avoid a biased
result. The strata were therefore the three graspsientioned hereinabove. Here below is the

breakdown for computation of the sample size:

26 M. Saunders , P. Lewis, & A. ThornhilResearch Methods for Business Studefitedition, London:Prentice
Hall (2007).

27 E. Orna/nformation Strategy in practicéldershot: Gower (2004).
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STRATA | POPULATION | SAMPLE SIZE COMPUTATION | SAMPLE SIZE
Judges 36 30% 10
Clerks 36 30% 10
Advocates 720 30% 216
TOTAL 236

1.9.4. Data collection

The study undertook primary data collection proc#ssugh the use of questionnaires with
structured closed-ended questions. This methodswigable for the study since the use of ICT
technologies in the judiciary was novel and its aipstill under assessment. The researcher had
the opportunity of getting first hand informatiorofn the respondents. The advantage of this
method is that it covered a larger number of redpats in an easier and faster way. The toll was

self administered.

1.9.5 Validity and rdiability

To increase the reliability of the research, theeegcher organized and documented the data
collected. There is a formal report included irsthaper that was generated for the purposes of
future reviews. To enhance validity, the researckesured that the questions in the
guestionnaires were simple, understandable angjlstri@rward with varied multiple choices to
give room for the respondent to answer as accyragepossible. The researcher also conducted
a pilot study to test the reliability and valididy the questionnaire. Though the result of thistpil

study were not considered in the main data cobeacgirocess, the process itself confirmed that
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the questionnaire as presented would be able tiectosufficient and reliable information

necessary to draw inferences over the subjecteo$tidy.

1.9.6 Generalizability of results

The study as noted in the limitations later in thaper was limited to high court stations in
Nairobi, Eldoret and Mombasa. These were the couhsre the implementation of ICT was
more advanced and they had also been used asppujeicts to ascertain the viability of the
project. The questionnaires were administered iirdda high court division then the results

generalized to Mombasa and Eldoret stations.

1.9.7 Data analysis procedur e and presentation

This involved the presentation of data collectedrayscribing and coding. Then there was the
cross-case analysis by using the various questi@s&or comparison and similarities. The
researcher interpreted the findings so as to erthere was reliability and validity. An accuracy
test was attached to the findings which entailegassessment and analysis of rival answers in

relation to the objective of the study.

The Statistical Package for Social Sciences (SR&S)used to conduct correlation analysis to
establish the impact of the use of ICT in the juadig with regard to enhancing access to justice,
After the questionnaires were administered, theyevitboroughly examined to ensure that all
guestions had been answered. The data was theysathalsing quantitative techniques and the

findings recorded by the use of tables and figures.
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1.9.8 Ethical considerations

All the respondents who participated were advised their participation was voluntary and they
were at liberty to freely withdraw in the event tththey found the questions demeaning or
contrasting to their personal beliefs or value @ys. They were also assured that any

information they provided would be confidential.

1.10 LIMITATIONS

The use of ICT in the Judiciary has been launchetfally operationalized only in the major
towns in the country such as Eldoret, Nairobi anom¥asa. Most of the court stations in the
rural areas are yet to fully adopt and implemeatdfsstem. The data collected was limited to the

use of ICT in courts in these three stations.

It must be noted that accessibility to the judges wifficult as most of them were either held up
in meetings, court or other official duty. Mosttbe judges contacted by the researcher through
their assistants declined to participate in theassh due to their conservative nature and fear of
publicity despite the re-assurance by the reseattia the information would be treated in a
confidential manner and used purely for the purpafsthis research. Further, some who had
promised to participate in the research could retrdached during the times scheduled for
meetings. This resulted in the researcher beinglarta meet the 30% target of the sample size

as only six judges voluntarily agreed to partiogat

As explained earlier, it was impossible for theeggsher to be able to get the exact number of
the lawyers who access Milimani High Court on dydbasis as there is no data base for that

kind of information. The only information available the researcher was the cause lists which
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the researcher used to get an average which ik neathing more than an estimate of the

number of lawyers who access the courts on a tasys.

111 LITERATURE REVIEW

ICT in the justice system is novel as it is thetfitme that it is being implemented in Kenya. For
this reason, it is an area that has not receivethrattention from scholars. Michael M. Murungi,
an ICT Legal expert has addressed this issue fample in his paper titled,Judiciary
Commissions Electronic Case Management SystemdordE Law Courts’ However, his paper
focuses on just descriptive analysis by statingtw@a is and how it has been adopted in the
judicial system. The paper does not critically examwhether ICT will be helpful or not in

enhancing access to justice which the researclughsto analyse in this study.

Honourable Nancy Baraza, former Deputy Chief Jastt Kenya and Vice president of the
Supreme Court of Kenya, in her paper titi€tle Manifesto of a Modern Judiciaf} discusses

modernization of the judiciary in light of the umgeing implementation of the Constitution of
Kenya, 2010. However, the paper restricts itsethttheories behind introduction of reforms in
the judiciary including the use of ICT. The reséarcin this study discusses in detail the

implementation of ICT in the judiciary in as far@shancing access to justice is concerned.

Professor Kameri Mbote and Professor Migai Akeoh'Kienya Justice Sector and the Rule of
Law™® have elaborately discussed various issues relatetthe access to justice in Kenya.

However, their emphasis is on the rule of law amrds the accessibility of justice by Kenyans

29 A paper presented at the Seventh Annual JudgdsdDaim held on 1% August, 2011 at Serena Beach Hotel,
Kenya, available dtttp://www.kenyalaw.org/klr/index/.php?id=8%@cessed on T'March, 2012.

30 A Review by AfriMAP and the Open Society Initiagifor East Africa, Open Society Foundations, 20d4ilable
at http://afrimap.org/english/images/report/MAIReport Kenya Justice Web.mufcessed on f3varch, 2012.
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and the justice sector in general. For instancey tiecommend the use of alternative dispute
resolution methods as a means of ensuring thatguist accessible. The researcher, on the other
hand, discussed access to justice in Kenya spaitjficn relation to the use of ICT in the

judiciary as opposed to the use of alternativeutespesolution methods for dispute resolution.

The use of ICT in the judiciary has been embracedther jurisdictions as well, in an effort to
achieve the same goals that Kenya intends to.cduistingten Dubgyur, idudicial Reforms and
Access to Justice through the Use of Informatiod @ommunication Technology (ICT) in
Bhutan gives an analysis of how ICT has been introdupetthe Bhutan judiciary and further
argues that this initiative has enhanced efficienfythe judiciary in promoting access to
justice®! However, in the Kenyan experience, ICT is stilitliimplementation stage and thus we
can learn greatly from such scholars of the mammemich ICT can be used in the Judiciary to
actually meet its objectives. The study soughtdangine the extent to which implementation of
ICT in Kenya particularly had transformed the judig and whether there was room for

improvement.

Waleed H. Malik, inE-justice: Towards a Strategic Use of ICT in JualidReforni? discusses
the use of ICT in the judiciary in Latin AmericaisHargument is that though the use of ICT in
the judiciary is vital in enhancing access to pestby creating an efficient court system, it has
been faced by various challenges that inhibit itciency. These include creation of a
comprehensive ICT program that cuts across albd#partments involved directly or indirectly

with the judiciary including the lower courts. Herther argues that despite the introduction of

31 Available onhttp://www.judiciary.gov.bt/html/education/publi@a.phpaccessed on 15th July, 2012.
32 March, 2002, available ohttp://www.undp-pogar.org/publications/judiciary/vaitk/ejustice.pdfaccessed on
16th July, 2012.
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ICT in Latin American jurisdictions, this must bepported effectively by the respect for the rule
of law. This paper sought to examine whether thalenof implementation of ICT in the
judiciary in Kenya is line with reforms given byduscholars of what must be done and what

ought not to be done.

1.12 CHAPTER BREAKDOWN

a) Chapter 1: Information and Communication Technology: The driving force

towards a moder nized and efficient judiciary

The researcher started by introducing the resedrbls chapter included an outline of the
research problem and the justification of why tesearch is important, necessary and relevant.

The researcher also gave an outline of the metbggldbr collection of data that was used.

b) Chapter 2: Accessto Justicein Kenya: A Fundamental Constitutional Right

The research topic is generally based on the irapoet of justice in the Kenyan society and
especially its accessibility. This chapter discass¢hat access to justice entails and its
importance to the society at large. The researahalysed the challenges that arise when access
to justice is impeded and the resulting effectse Tdsearcher then discussed access to justice in
relation to ICT. This was done by first tracing thevelopment of ICT in Kenya over the years
and its relevance. The researcher then discussedho why it was adopted in the judiciary as

well as examined its benefits and shortcomings.

The topic comprehensively discussed the use ofitCthe judiciary and whether or not it has

promoted the access to justice in Kenya. The chdptenstance examined the extent to which
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ICT had contributed to the expeditious dispensabbrcases in an effort to ensure that the

judiciary is effective and efficient hence ablenteet its constitutional mandate.

c) Chapter 3: Implication of the use of ICT in_the judiciary: Research Design,

M ethodology, Results and Data analysis

Since the researcher collected primary data orstilndy, this chapter analysed the data that had
been collected. It presented an opportunity forrdsearcher to give the findings of the research
and interpret them in an effort to establish whethe research questions had been answered.
The researcher then gave an elaborate correlagittmelbn the findings and the objectives of the

study and finally gave a conclusion on the impdcdhe use of ICT in the judiciary in enhancing

access to justice.

d) Chapter 4: The use of ICT in_the Judiciary: The Legisative Framework and

Compar ative Analysis

In this chapter, the researcher made a comparatatysis of the Kenyan scenario to other
jurisdictions where the use of ICT in the judicidrgs been adopted. The main case study was
countries in Europe where the use of ICT is quiteaaced and from which Kenya can learn a
lot. This was an opportunity to establish the pmisito ensuring that ICT is adopted in a manner

that will enhance access to justice and ensurehlgtdiciary is indeed efficient and effective.

e) Chapter 5: Recommendations and Conclusion

After a detailed discussion on the relationshipMeenn ICT and access to justice, the researcher
then gave recommendations to address the challéingiesiay hinder the effectiveness of ICT in

enhancing access to justice. This was a discussmopossible solutions that may assist the
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judiciary to counter the flaws that may have bemeutssed in chapter 3. Finally, the researcher
concluded the research paper by outlining a sumnadrgyhe discussions and arguments
contained in the whole paper. It was also an oppdst for the researcher to examine whether
the objectives of the research had been met atldefurwhether the research question has been

adequately and exhaustively answered.
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CHAPTER TWO

ACCESSTO JUSTICE IN KENYA: A FUNDAMENTAL CONSITUTIONAL

RIGHT

21 INTRODUCTION

The UNDP has viewed justice as closely relatedumdn development and poverty eradication
as well as a fundamental human righTherefore, it is argued that where there is atfanal

justice sector then there is likely to be econogmowth. Each and every person in the society
has the right to justice. This includes the minoot special interest groups such as women,
children, people with disabilities, marginalizedmounities and others who are often left out in

the course of administration of justice.

Access to justice is a fundamental concept in $pcCi€CT has in recent years gained
unprecedented importance as one of the vital fagtogood governance and administration of
justice which explains why many countries haveodtrced it as part of their administration of
justice in a bid to enhance efficient delivery ef\sces to the public. To this end, it enables easy

access to information and increases transparerccg@ountability at a manageable cost.

22ACCESSTO JUSTICE: DEFINITION

Access to justice has now been enshrined in thetitotion as a human right. This was not the
case before as it was not expressly provided félnenconstitution or any other legal instrument.
As a result, there was violation of human rightshoy judiciary yet it had the mandate to ensure

that justice was not only done but was also sedm tone.

% R. SudarsharRule of Law and Access to Justice: Perspectives fiNDP ExperienceA Paper presented to the
European Commission Expert Seminar on The Ruleaof &nd the Administration of Justice as part of 600
Governance, Brussels 3-4 July, 2003.
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This enshrinement of the right to access to justicehe Constitution of Kenya motivated the
judiciary to undertake reforms to ensure thatdeaithe process of bringing justice to the people.
Access to justice involves making the court systamessible to all who require court services
for instance judgments. It also involves the gyaiitjustice such as promotion of accountability,
transparency, non-arbitrary decision making suei the judges are able to access the law and

the public on the other hand, is able to get acttemely judgments.

The UNDP has defined access to justice as entamfioge than just improving an individual’s
access to courts or guaranteed representationdmutefined in terms of ensuring that legal and
judicial outcomes are just and equitaBl&/NDP considers access to justice a basic humén rig
and an indispensable means to manage poverty,mirand resolve conflicts. Access to justice is
defined or determined based on the definition git@nustice. There are four definitions of
justice. Firstly, is the social justice which isncerned with whether there are just socio-

economic systems where every citizen engages otuptimn and equitably gets the products.

Secondly, legal justice relates to the making ef pand democratic laws that are implemented in
a manner which enhances the welfare of the communitirdly, we have administrative justice
which is concerned with making of just decisionsthgse in authority. For instance, is the
discretion of an officer of the government apprafaly exercised? The last form of justice is the
judicial justice, which forms the backbone of thesearch. This kind of justice is concerned with
access to the judiciary in terms of costs, locataetision making among others. This form of

justice is easily associated with the general actegistice as understood by the public.

3 pP. N. KanyaMarginalised Communities and Access to JusfReutledge, A Glasshouse Book, 2011.
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Access to justice has been defined as the abilipeople from disadvantaged groups to prevent
and overcome human poverty by seeking and obtamirgmedy through the justice system for
grievances in accordance with human rights priesiphnd standards.Access to justice
therefore entails the understanding and knowledgbeolaw, recognition of rights, creation of
awareness of those rights and availability of infation pertinent to one’s rights, protection of
those rights, equal access to the available judmechanisms, affordability of the adjudication
process and timely processing of claims by thecjady. The concept of access to justice is
therefore a reflection of interpersonal relatiopshthat take place within society. It is more than
ensuring that a person is able to access courtgiananteeing legal representation. It involves

ensuring that legal and judicial outcomes aregust equitable.

2.31MPORTANCE OF ACCESSTO JUSTICE

There are various components of access to jusfibes depends on whether a positive
framework is provided in order to enhance accegsstiice or inhibit access to justice. The rules
of natural and preservative justice ensure thatpleeoespect other’s property and are also
prohibited from doing things that may destroy hukiad for instance, murder. Access to justice
also entails giving people an opportunity to pgrate in the formation of the laws that govern
them. The more people are included in making ldkes higher the likelihood that they will feel

more confident with the resultant laws and acceptadhere to them which is therefore likely to

enhance access to justice.

Access to justice is likely to be enhanced wheeeléfvs made are fair and just. This is ensured

by a law making process that involves all the dtakders rather than being formulated by a few

% A.C. Dicey,The Law of the Constitutio@” Edition, Oxford, 1914.
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and especially the elite. Access to justice alssumss that the people are able to access laws at
the depositories. These laws have to be in a lajggtiaat can be understood otherwise, they
would amount to inhibiting access to justice. Igmare of the law is no defence and this means
that people have to access, read and comprehendhatdeen legislated. Another importance
of access to justice is that it ensures that pea@eable to seek judicial remedy when their rights
have been violated which entails having a judicthiat is transparent and efficient in delivery of

its services. The courts should also be accessible.

24 JUDICIAL JUSTICE

Justice has been seen as a measure of th€ lwsociety that obeys the law is one that ensures
that justice is not only done but is also seen ¢ done. Courts are usually given the
responsibility of ensuring that the law is adha@thy upholding the principles of natural justice
such as fairness and impartiafffyln fact, most people have the perception thatjtidécial
system is the face of justice. As discussed eadiee of the principles of the rule of law is that
there are available remedies for breach of righ@nandividual in a separate government body
or branch. This responsibility is pegged on theigiady to ensure that one’s rights can be

enforced in the event that there is breach whdié¢he state or by other persons.

The judiciary, in exercise of its mandate, hasrtile of hearing and determining cases in a fair
and timely manner at a reasonable cost. Over taesyé&here has been pressure on the judiciary
to deliver justice against a backdrop of an indrepsaseload despite the reality of a declining
resource base. It is in this regard that the Jadidaas had to continuously undertake reforms in

order to ensure that justice is equitably delivacedll Kenyans without fear or favour.

% J. W. Harriesl.egal Philosophies?™ edition, (Butterworths, 1997), pg 277.
37 Supranote 4, Article 159.
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One of the reforms undertaken by the judiciary Wees introduction of the use of ICT in the
running of its affairs. The presumption was thateithe manual system previously used in the
administration of justice had created loopholesciwhivere used to deny Kenyans a right to
accessing justice, ICT would clean up the systethrasult in a judiciary that is effective and
efficient in delivering justice. Another issue afegt concern was that the judiciary had been
previously used to rubber stamp the unlawful astiby the legislature and the executive, thus

leading to widespread impunity.

The study was therefore based on the fact thaethewe been various malpractices in the
Judiciary which can be curtailed by the introductiof ICT. On 2% January 2011, the
immediate former Chief Justice Evan Gicheru opethedNairobi Law Courts that have been
fitted with modern information technology equipmehat will be used by judicial officers in
effectively performing their duties. This is anatftowards promoting justice and the people are
expectant that it will achieve its objectives andspecific, promotion and protection of the rule

of law.

In the course of human relations amongst themsetlvere is bound to arise conflict upon which
they identify a method of dispute resolution thetfits their situation. There are various dispute
resolution mechanisms available to people who dgglrieved in one way or another. There is
litigation, arbitration, mediation and conciliatiomhough all of them result in resolving a
dispute, most people tend to prefer litigationtds perceived as the most respected. That is the
basis upon which in every jurisdiction in this wihrthere is always a judiciary that is mandated

to hear and determine cases brought before ittas@kpected to be impartial
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The judiciary® is the arm of government that is mandated to ptenamd enhance access to
judicial justice and this responsibility mainly sgs from violation of people’s rights who seek
the intervention of this body as an arbiter. Thacpss of enhancement of justice starts in court
from the time a suit is filed or a claim is lodgedthe time the judgment is delivered and in
criminal matters, sentence is passed. There arg faators that influence this process from start
to finish which determine whether ultimately, therfes in a case will be of the view that justice
was either served or not and these include bubhatrdmited to accessibility of courts, efficient
delivery of services, issuing of just decisions @yurts among others. There are various
organizations that have taken it upon themselvemnsure that there is access to justice for all

Kenyans. These include FIDA, CREAW, CRADLE, KHR@ang others.

25FACTORSTHAT ENHANCE ACCESSTO JUSTICE IN KENYA

There are various factors that promote accessstecguin Kenya. Firstly, the awareness of the
existing laws is a major factor that enhances actegustice. When the people are enlightened
on their rights, they are able to effectively tapgropriate action when these rights are violated.
Over the recent years, there are non-governmergahzations that have come up to champion
for people’s rights as well as enlighten citizenstleeir rights. For instance, today, FIDA is now
involved in not only enlightening women on theights, but also training them on self-
representation. This is indeed a milestone in ecihgnaccess to justice since the party is
adequately advised and guided on how to represasel in court thus reducing the cost of
seeking legal justice as they would not need taimelawyers. The legislation and effective

implementation of laws that guarantee access taec@giand other rights also enhance the access

3 Established under Chapter 10 of @enstitution of Kenya, 2010.
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to justice. When a person feels that his right been violated, he can only seek redress if there

is a law that protects such right.

The other factor that enhances access to justitnsparency and efficiency of the judiciary.
Most disputes end up in court when the partiesuaeble to settle their differences out of court.
The courts must therefore be independent from amgral of other arms of government and
focus on promotion of justice which in turn enha@ecess to justice. Courts must also be
impartial and avoid being compromised by restrigtihemselves to the facts presented to them
and the applicable law. It must also be noted t@fpromulgation of the Constitution of Kenya,
2010 also brought about the enhancement of acogsstice. Previously, many credible cases
with high chances of success would be defeated Iyneme grounds of technicality. The
Constitution provides that justice shall be admersd without undue regard to procedural
technicalities’® This means that dispute resolution through thiejady shall be strictly based on

the substance of the case and not merely on proeedu

26 FACTORSTHAT IMPEDE ACCESSTO JUSTICE IN KENYA

Despite the fact that efforts have been made tarertbat justice is made accessible to all, there
are those factors that impede the access to jusiictly, illiteracy and ignorance of the law is a
threat to access to justice. For there to be adogsstice one must first and foremost be aware
and conscious of his rights and be in a positickntmv what he ought to do to seek redress when
there is breach of those rights. Secondly, laclkailable and affordable legal representation
that is reliable and with integrity also inhibitscass to justice. Those who are unable to access

proper legal representation end up representinogngblres and subsequently lose their cases

39 Article 159 (2) (d).
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purely on technicalities or inability to skillfullgut their case forth. On the other hand, there are
also litigants who retain advocates to represastbut they fail to meet the threshold of proper
and adequate representation or compromise thewdtsaut the consent of the litigants. This is
the reason why the Advocates Complaints Commissomiinues to receive complaints from the

public against their advocates for various formsmafpractices and professional misconduct.

Another hindrance to access to justice is the icieficy of judicial officers. This entails the
delay of cases, corruption, poor filing, backlog aafses, mysterious disappearance of files,
understaffing among others which prevent the pedm@m accessing timely judgments and
conclusion of cases. Other factors that affectat@ess to justice include weak enforcement of
laws and implementation of orders and decrees, mlegal procedures, limited public
participation in reform programs, gender bias atigbiobarriers in laws and legal systems, lack
of adequate remedies provided by law or practicereynmany others. All these factors in effect
weigh down heavily on the demand for access tacgigts many people are unable to access it

despite being a constitutional right.

2.7 CONSEQUENCESOF LACK OF ACCESSTO JUSTICE IN SOCIETY

There are instances where people feel that thght tdb access to justice has been violated. This
has led to many engaging in archaic ways of raiivegy grievance. This includes mob justice
where people take the law in their own hands tagbuaffenders. Lack of appropriate systems in
a state also often leads to widespread human ngbistions as the people are not given a fair

hearing in courts.
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2.8DEVELOPMENT OF ICT INKENYA

ICT has been defined as a diverse set of techra@btpols and resources used to communicate,
create, disseminate, store and manage inform&tibmefers to technologies that provide access
to information through telecommunicatihThe initial use of ICT in Kenya was very basic in
form of landline telecommunication, type writersdaamnalogue printers amongst other archaic
means of communication. In the early days there lwvaged competition between service
providers most of whom were using copper (co-axdables to provide networks unlike today
when the primary networks are fiber offidt also needs to be highlighted that communicatio
with the outside world was dependent on slow errsditellite communication which today has

seen competition from several sub-marine cables riggultant lower costs and better quality.

Modern (network) technologies have come with theootuction of faster more versatile terminal
equipment like mobile telephones, digital printefgads, laptops, video cameras, photocopiers,
internet amongst many others. These have in esseeated a ‘global village’ where people can
communicate with others across the world real tifiitee use of ICT then became applicable not

only in private transactions but also in governmestitutions to improve efficiency.

It was in fact extremely necessary to embrace #geafi technology in our day to day running of
affairs which would make things easier and fasiéis also led to development as things are

done faster and more efficiently. For instance tqges of a letter would in the past take about

“0B. A. Amollo, Role of ICTS in promotion of Good Governance: Gasé.ibraries in KenyaA paper presented in
Nairobi, Kenya at KLA Annual Conference in 2007.

*LF. Contini & F.G. LanzardCT and Innovation in the Public Sector (ElectroBiook), European studies in the
making of e-governmerialgrave Macmillan, (2009).

“2 Fiber optic communication is a method of transmitinformation from one place to another by segdinlses of
light through an optical fiber where the light faran electromagnetic carrier wave that is modulatezhrry
information.
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two weeks yet today the sending of emails is irtsthe United Nations Special Rapporteur,

Frank La Rue, highlighted the importance of ICT development by stating:

“Access to means of communication and in pariculo electronic communication is
now seen as necessary for achieving development thedefore, should also be
considered as an economic and social right. Goventsnshould take responsibility for
facilitating and subsidizing access to electroniedia to ensure equitable enjoyment of

this right, to combat poverty and to achieve theivelopment goals*®

The Kenya ICT Board was established by the HonderRletired President Mwai Kibaki as a
state corporation under the State Corporationé*act 19" February, 2007. This was as a result
of the Government’s intention to realize national’elopment goals and objectives for wealth
and employment creation through having informatibased society. ICT was to be used to

improve government operations and help it achies/kay public policy objectives.

29INTRODUCTION OF ICT IN THE JUDICIARY

In line with the introduction of ICT in Kenya, treecame a need to have it introduced in the
various government arms, including the judiciargr & long time, the judiciary faced various
challenges such as poor case and record manageometgrdeveloped and insufficient ICT
capacity and inadequate research material. To eodhése challenges, the judiciary saw the
need to incorporate ICT by automating the judiciamyimprove case-flow management and

systems. The Judiciary Transformation Frameworkl122P016 was established and was

3 A. Gronlund, R. Heacock & D. Sasaki, J. Hellstroth, Al-Sagaf,Increasing transparency and fighting
corruption through ICT : Empowering people and camities The Swedish Program for ICT in Developing
Regions, 2010.

* CAP 446.
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anchored on four pillars. These are People Focudeldvery of Justice, Internal Human

Resource Capacity, Infrastructure and Resource$Ghds an enabler.

In line with the fourth pillar, the Judiciary Infmation Technology Committee (JICT) was
established on 15 October, 2008°> The main role of this committee was to oversee the
digitization of court records, creation of a documnmanagement system, development of ICT
policy and strategic plan, establishment of commation infrastructure and acquisition of ICT
hardware and software. JICT committee was giveoldigation of giving progress reports on
their successes, challenges and areas of improvamemsure that the ICT system developed

would meet its purpose.

The Second progress report was presented by Qlsé&td Evans Gicheru (as he then was) on
13" October, 2010. The JICT committee reported thgitidation had already began and that
court records at the Court of Appeal and the Highur€ in Nairobi were being scanned. A
contractor had been engaged to scan court recatisgdback at least ten years in the said
courts. In order to ease the access to justicaraptbve efficiency through the use of ICT, the
JICT committee embarked on establishment of aptpmfrastructure and systems. The use
of basic electronic gadgets marked the beginnineintroduction of ICT in the judiciary. This
involved the use of computers and printers, typengiwhich have since been upgraded. The
introduction of advanced ICT equipment in the jualg then followed in an effort to improve

the existing basic equipment.

“> Chaired by the Honourable Justice P.N Waki
34



The first step was to have a case-flow managemeers which was essentially purposed to
maintain information of cases such as date fixesytcproceedings and case law. This system
maintains information regarding cases and openatéts a powerful search engine on intranet
and a website that all the members of the publiich@ve quick access to. Another contractor had
been awarded a contract to provide an electroncument management system and supply
computers and scanners. A file tracking system dvaldo be developed to maintain information
regarding movement of files thus the cronic problemdisappearance of files would be
eradicated. Another proposal was that the hearingases would be heard through video
conferencing® For instance, The Honourable Justice Francis Fuiyo 3 January 2012, while
sitting in Mombasa, allowed an application to hawdence takewia video link in a matter

where four Danish navy officers had been chargel thie offence of piracy.

The first telepresené€link was established between the Court of Appedlairobi and its sub-
registry in Mombasa. Video cameras and screens installed in specially refurbished sound-
proofed rooms in Mombasa and Nairobi Law Courtsis Thcility enables parties who are in
Mombasa to have their cases heard by the Courtppieal Judges sitting in Nairobi through
telepresence. This was expected to reduce theotdisgation and also facilitate speedy access
to justice as parties will not have to travel taordai when the Court of Appeal is not in session

in Mombasa.

This pilot tele-justice was rolled out in the Cooft Appeal to test its success after which it
would be applied in criminal cases and later ihestiain prisons and the other courts. This would

mean that remanded accused persons would not bave brought to court when it was not

“ Daily Nation, Wednesday January 4, 2012 at page 29
*" This is a refined form of video conferencing
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really necessary such as during mention of thesegaln the long run, this would reduce the
costs incurred in transporting remandees to caura aaily basis. The first case was televised
from Mombasa where the Court of Appeal heard tloesesvia video conferencing. The bench

sat in Nairobi while the respective lawyers werdviombasa. This was indeed a milestone for

the justice sector in Kenya.

There would also be created a computerized pulolinoptaints management system where all
complaints would be dealt with in a timely and @#nt manner. Any queries would be answered
promptly thus ensuring that the public has confodenn the judiciary. Another novel
introduction was that text creation, storage ariden&al will be done electronically through the

use of computers while hard copies of the files idne scanned and be saved electronically

The recording of the proceedings will now be dolesteonically. This would be done through
voice recognition technology which would free theges from the tedious and time consuming
task of manually recording verbatim the evidencd arguments during trial. In addition, the
perennial problem of disorganized archival andaggerpaper records would be solved. There is
also the use of microphones to enhance audibifitthe judge. There are people who while in
court strain to hear what the judge is saying. Mas therefore introduced to ensure that the
litigants are able to hear what the judge is sagsecially in courts that are large. Local Area
Networks (LANs) and Wide Area Networks (WAN) werelie introduced in some of the court
stations and implementation process for the remgistations was budgeted for the 2010-2011

financial year.
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Some of the activities that were identified as seaey to advance this ICT agenda in the
judiciary were purchase of laptops for all judicddficers, installation of Audio Visual Court
Recording System and installation of SMS systeran@ble litigants to access the status of their

cases.

In May, 2012, the Chief Justice, Dr. Willy Mutungaunched a special typing pool staffed with
sixty two copy-typists at the Milimani Law Court¥hese are to date being used to type
proceedings so as to free the court of hardcosg find help the judges work faster. Off' 30
July, 2012, the judges at Milimani Law Courts whaemded ipads and blackberry phones to help
in improving efficiency in the delivery of justic&he ipads are internet-enabled with more than

one hundred applications uploaded. These were i@chas part of the judiciary’s ICT strategy.

2.10 ICT VIS-A-VIS ACCESSTO JUSTICE IN THE JUDICIARY

One of the main reasons why it became necessantrtmluce the use of ICT in the judiciary

was so as to enhance the access to justice. Timequestion of concern is whether or not the use
of ICT in the judiciary has enhanced access tagesPreviously, the judges and magistrates
would record proceedings and write judgments irglband then their secretaries would type
them out. There would then be need for editing prabf reading by the judge to ensure that
they were correctly done. This would then causeydelas a lot of time was wasted in the
preparation of any document. One of the biggestlaiges came about when an aggrieved
litigant has lodged an appeal but had to wait eeera year to have the typing of proceedings
done so as to prepare the record of appeal. Isasiaportant to note that whenever a judge was
transferred, the typing of proceedings had to beedwhere the handwriting was not legible

enough for another judge to read. This also creatiet of unnecessary delays which could have
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been avoided if the proceedings had been done fincepy. The use of ICT ensures that
proceedings are recorded electronically and thudngahe work of the judge easier at the time
of writing their decisions. Where a judge is tramstd, the new judge assigned the case will
comfortably proceed from where the former stopgadther, it is easier for the judge to make
any necessary amendments to his judgments or pa@e similar judgment since it will be a
matter of copy and pasting instead of writing che fudgment all over again. This certainly

leads to faster delivery of judgments.

Whenever a document is prepared electronicallyp tt@pies are easily available as they are
produced digitally. When a party seeks for a copyamy court document such as ruling or
judgment they can be given immediately without a@ejay as they are only printed from the
computer having been electronically prepared. Whghintroduction of ICT, the hard copies can
be scanned and made available in soft copy whed @hhances access to justice. This is already

being done.

The use of ICT ensures improved access to the Paewniously, the litigants had to visit the
Government Press offices to collect hard copieghef relevant law for which they were
interested in. This was at times taxing since tifieeois only in Nairobi and the purchase of the
statutes was subject to availability. Similarly,emhone was looking for relevant authorities, they
had to go through the hard copies in search of Wiegt were looking for which was tedious and
time consuming. This has now been changed by tinednction of ICT. All one needs to do is
log on to the Kenya Law Reports website and sefarch statute or authority just by the click of

a button.
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Automation of the judiciary through ICT has alsdpel in eradicating corruption as it promotes
transparency and accountability. No more shall warlof disappearing files which are only
found when there is an exchange of bribes. Thelleb@ino more applications in court to have

files kept in the ‘strong room’ for safe custody.

211 EACTORS THAT HINDER EFFECTIVENESS OF ICT IN ENHANCING

ACCESSTO JUSTICE INTHE JUDICIARY

As discussed earlier, there are many reasons vehydé of ICT in the Kenyan judiciary has not
necessarily enhanced accessed to justice. Thesesface varied. Firstly, there is the problem of
illiteracy in Kenya. There are very many Kenyanvalne uneducated while another big group is
educated but are computer illiterate. The use @fd@n only be effective in enhancing access to
justice if the people are able to use it in thetfplace. For instance, the use of computers is a
skill that many Kenyans do not have. This means tifi@y cannot be able to access the laws

available over the internet thus their accessgtge is impeded.

Another cause for alarm is that there are a nurabgrdges and magistrates who are not techno
savvy and neither are some of the support staffeajudiciary. For the use of ICT to be effective
in meeting its objectives, there must be a judiciliat is able to use the electronic equipment
provided. There is also the problem of inadequas®urces both by the judiciary and by the
litigants. Many of the litigants are usually pooeople who can barely afford legal
representation. This means that they cannot be tab&#ford equipments such as computers.
They are therefore not in a position to accessnfeenet and find laws that would assist them in
their case. This means that the use of ICT in tigkcjary would not assist in enhancing their

access to justice.
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On the part of the judiciary, lack of proper an@euate funding will prevent it from maintaining
the machines and employing qualified manpower to them. This will also be a barrier to
enhancing access to justice. It must also be nibigdthe judiciary has had limited adoption of
information and communication technologies espBhcialthe development of the required ICT
infrastructure. The use of ICT has been introducetthe courts located in the urban areas such
as Nairobi, Eldoret and Mombasa. In effect, thertsoin rural areas are still using the manual
systems thus leaving out the people in those areti®e walk to a more efficient and effective
judiciary. These rural courts are therefore charamtd by ineffective storage systems of files,
delays in the delivery of judgments amongst marheotdifficulties in the course of their
operations. This makes it even difficult for the gis&rates working in those areas to work

effectively. There is too much emphasis on urbamtsdo the detriment of the rural ones.

Despite the introduction of ICT in the judiciarycass to justice has not been enhanced due to
the rigidity of some judicial officers who were affice before the introduction of new operative
systems. For instance, the court of appeal condinaebe a court of procedure rather than of
justice. It has continued to leave out many peopllh good cases or delay their cases just
because of procedure. For instance, what wouldaitenfor a court document to be bound in
blue and not black in so far as delivery of jusiceoncerned? To this end, the judiciary despite
its good policies on reforms would not be able teemits objectives with such an old school

mindset that is repugnant to justice.

212 CONCLUSION

As discussed, access to judicial justice is pararhau the growth and development of any

country. Whenever there are violations of humarhtsg the people are protected by the
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implementation of the law through the judiciaryislinot optional but mandatory for any country
to protect the independence of its judiciary toueasthat all the cases brought before it are
managed expeditiously, impartially and in a marthat conforms to the laws of the land and the

rule of law.

The use of ICT in the judiciary or any other ingdiibn can only be a powerful resource if it is
used or applied in a manner that furthers its diyjes. In the judiciary, it must be applied in a
manner that improves efficiency in the deliverysefvices. This means that ICT should be able
to make the court services more accessible, ineraasountability and transparency and also
ensure timely delivery of judgments among many otigectives of the judiciary. This will then
culminate in improved access to justice as allehebo require court services are able to access
it at minimum possible cost. In addition, this withprove the quality of justice as judges have

better access to legal materials while the pulait get access to judgments in time.
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CHAPTER THREE
IMPLICATION OF THE USE OF ICT IN THE JUDICIARY: RESULTSAND DATA
ANALYSIS

3.1INTRODUCTION

The objective of this chapter is to present theadmtalysis design and the findings of the
research. The researcher did a cross analysis éetthe data that was collected and the results
that were generated from the data. The chapterd¢kamined whether the specific objectives of
the research were achieved and whether or noetearch questions were answered. This would
give a clear indication that indeed the researctedwere was justified and the results would help
the judiciary to transform the manner in which 1@&s being implemented in its operations to

enhance access to justice.

3.2DATA ANALYSISDESIGN

Since the study obtained data items that were daawe in nature, the raw data was

systematically organized in a manner that facéddaanalysis. Data was converted to numerical
codes referred to as ‘coding’, including as mucformation as possible, to avoid initial

omission of vital information which might have beenpossible to recover later and ensure
consistency. Similar information was categorized gnouped together to give a summary of
results using descriptive statistics on all vaesablThe descriptive statistics used included
measures of central tendency (frequency, percedtma@an). The frequency measured the
number of respondents who answered in a partiaui@nner giving a total of 235 in each

instance. The percentage was calculated on the Haei 235 represented 100%. So for each
variable measured, the percentages would cumutat&00%. The mean was obtained by

summing values and dividing by the number of values
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From the data generated, the researcher then pedstére findings in the form of graphs and
tables to compare the results for each variablecanelate them with each other to show which
one scored higher than the other. Factor analyassused for this study. It was suitable because
it is a statistical approach that can be used &byas interrelationships amongst a large number
of variables and to explain these original variabiet only in a condensed way but also in terms

of their common underlying dimensions with a minmmloss of information.

3.3RESULTSAND ANALYSIS

The objective of this research was to examine #ten¢ to which access to judicial justice has
been enhanced for Kenyans through the introducfd@T in the judiciary. It is in line with this
objective and in an attempt to answer the resequelstions that the results are presented here

below.

3.3.1 General I nfor mation on the respondents

Section A of the questionnaire derived backgroumi@rimation about the respondents. The
respondents consisted of 6 judges, 216 advocate$3nlerks totaling to 235 respondents. 17 of
the respondents worked in the judiciary, 182 in l&éwns, 22 for Non-governmental

organizations and 14 for other sectors such assbanl insurance firms as shown in table 1

below.

The results showed that majority of the respondemse highly educated and therefore their
ability to appreciate technology was higher. 233 fthfe respondents had received
university/college level education and they acogssrirts regularly either as judges, advocates,

clerks or litigants and were therefore in a positio evaluate the impact of the use of ICT in the
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judiciary. 33.6% of the respondents had accesseddtrts for less than five years while there is
32.3% who had accessed the courts for a periodeaet\®-10 years. A significant number of the
respondents had accessed the courts for over 18.yHas implies that the respondents were
adequately exposed to the court process for mane 3hyears and were best placed to evaluate

any progress that had been made in the admin@trafijustice in the courts.

Table 1: Background information on therespondents

VARIABLE INDICATOR FREQUENCY | PERCENT | MEAN STD. DEV
Judiciary 17 7.2 2.14 0.621
Institution Law firm 182 77.4
working for NGOs 22 9.4
others e.g., insurance ,banks| 14 6.0
Total 235 100
Level of Education| Secondary 2 0.9 2.99 0.92
University/College 233 99.1
Total 235 100
Judges 6 2.6 2.03 0.305
Capacity in Advocates 216 91.9
access to courts | Clerks 12 5.1
Litigant 1 0.4
Total 235 100
0-5years 79 33.6 2.30 1.274
6-10years 76 32.3
Period accessed | 11-15 years 26 111
courts 16-20years 38 16.2
Over 20 Years 16 6.8
Total 235 100

Sour ce: Research Data(2015)

3.3.2Exposureto ICT and ICT resources availablein thejudiciary

Section B of the questionnaire sought to examinetidr the respondents were well conversant
with ICT, in terms of training and exposure, andetter in fact ICT technologies were being
used in the delivery of services at the judici@.8% of the judges had received formal training
in ICT while 30.8% of the clerks had formal traiginin addition, 46.2% of the clerks had
received basic training through seminars and this gboints to the fact that the judiciary is

indeed training its staff in the use of ICT teclogés.
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Table2: Leve of ICT training for Judges

1. Judges

VARIABLE INDICATOR FREQUENCY | PERCENT MEAN

Training in ICT | Formal 4 66.8 1.50
Basic/Seminars 1 16.6
Self 1 16.6
Total 6 100

Table3: Level of ICT training for Clerks
2. Clerks
VARIABLE INDICATOR FREQUENCY | PERCENT MEAN
Trainina in ICT Formal 4 30.8 2.00
9 Basic/Seminars 6 46.2

Self 2 15.4
None 1 7.6
Total 13 100

However, 47.2% of the advocates had trained themséh ICT technologies but there was also
a significant 29.2% and 18.5% whom had receivethédrand basic training respectively. The
average finding for all the respondents, as shawitdble 4 below, was that 45.11% of the
respondents had trained themselves in ICT whils213® and 19.57% had received formal and

basic training respectively:
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Table4: Level of ICT training for all respondents combined

training in ICT

S0

Percent

formal hasic/zeminars self

none

training in ICT

As demonstrated in Table 5 below, it was noted thast of the respondents had some level of
exposure to ICT technologies. The most commonlydusere computers, internet, cameras,
scanners, printers and photocopiers. These werentite basic forms of ICT resources which

formed indicators in measuring the variety of I@Faurces accessed.
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Table5: ICT resour ces accessed by therespondentsin their line of work

ICT resources accessed

50

40|

307

Percent

207

104

4.255
o= T T
computers internet cameras, computers internet scanners, computers; internet;
scanners printersiphotocopiers printers/photocopiers biometric photocopiers
technology

ICT resources accessed

66.7% of the judges were of the view that biomegithnology, digital rights management and
e-filing had not been effectively used in the jualig. 46.2% of the clerks also supported this
view as well as 39.8% of the advocates. In additiotihese three, the advocates felt that laptops,
i-pads and power point had also not been effegtiusked in the judiciary. On average, a total of
40.43% of the respondents agreed with this posa®shown in Table 6 below. This is a clear
indication that the ICT resources often used in jtitkciary are still the basic forms and the

advanced forms have not been adequately or widsg in delivery of services.

47



Table 6: ICT resources not effectively used in thejudiciary

ICT resources not effectively used
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The use of digital rights management, e-filing &mimetric technology is quite minimal hence
there is need to enhance their use. This is mdiabjause these resources were introduced to
enhance the security of court documents in an atteto fight rampant mis-filing and
disappearance of files. Though the judges wereished with i-pads, the population is yet to
feel the impact of its use. It is not clear whettinery were to be used in open court or for private
use in their chambers. That is why the respond#mtsot see them being used as judges are still
manually transcribing the proceedings in the phalsiourt files. The same is also true regarding

the use of power point as it has not been effective
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Table7A: Adequacy of training of judiciary staff in ICT

Percent
m Percent
56.2 L
O =
— =
B O
z 25.5 z —
| | |
|
77 -
H BN BN B N BN BN B
iStrongIv Disagree Neither Agree  Strongly iStrongIv Disagree MNeither Agree Stronglvi
iDisagree Agree iDisagree Agree |
| Staff adequately trained | Staff know how to operate ICT resources |

From the above table, 56.2% of the respondentgied with the statement that the staff are
adequately trained in ICT while 53.2% disagreedhie statement that the judiciary staff know
how to operate ICT resources. It therefore meaasdharge group of the population feel that
since they are not served using ICT resources, itherbecause the staff do not know how to
operate these resources, which automatically canskd to infer that they are not adequately

trained in ICT. This is despite the fact that tlaeg well educated as already discussed above.
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Table 7B: Useof ICT in relation to enhanced performance and training of judiciary staff

m Percent
71.9
42.6 42.6
247
9.4
. 3 0.4 2.1 0.9
. —
Strongly Disagree Neither  Agree Strongly | Strongly Disagree Neither Agree Strongly
Disagree Agree Disagree Agree
ICT resources have enhanced performance There's need for further training

From this position, it is clear why the resultstable 7B showed that 71.9% and 24.7% of the
respondents strongly agreed and agreed respectivély the statement that there is need for

further training of the judiciary staff specificalbn ICT.

3.3.3Theuseof ICT in thejudiciary

64.3% of the respondents agreed that the use ofinGhe judiciary has improved with 7.7%
strongly agreeing with this view. In addition, 6% ®f the respondents agreed that ICT resources
in the judiciary have been made more accessibleveider, it was noted that 25.1% disagreed
with this view meaning that there are still thoskoweel that more must be done to enhance
accessibility of ICT resources in the judiciary.ibould also add to the already established fact
that the use of resources such as digital rightsagment, e-filing, biometric technology,

powerpoint, laptops and i-pads had not been adelyuated.
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On the issue of whether the judiciary staff haveberoed the use of ICT resources, 39.1%
disagreed while 42.1% agreed. This places an al®@&0 view on this particular variable.
Those who are served using ICT felt that the $taff adequately embraced its use whilst those
who were not served using ICT resources felt that dtaff had not embraced its use. It can
therefore be safely stated that close to 50% optpulation are yet to fully appreciate and feel
the impact of ICT in so far as enhancement of actefustice is concerned. This is supported by
the results which showed that 43.8% disagreedtiieapublic and litigants are served using ICT

resources while 41.3% agreed with this statement.

3.3.4Has|CT enhanced performance of thejudiciary

From the results in Table 8 below, over 50% of thepondents disagreed and strongly
disagreed with all the statements regarding theeisd whether the use of ICT had enhanced
the performance of the judiciary. This translatesnean that the use of ICT in the judiciary is
still a work in progress and has therefore not ntetobjective. However, taking into

consideration the number of respondents who eidggeed or strongly agreed, it is also
obvious that the use of ICT has been beneficia tertain extent and not entirely ineffective.
The respondents who bore this view were also afgignt number. Therefore, much as there is
great room and need for improvement in the useGdf, Ithe extent to which it has been

implemented has amounted to a significant impaatd¢hnnot be ignored.
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Table8: Impact of ICT in enhancing performance of thejudiciary

Variable I ndicator Frequency Per cent
Reduced backlog of cases Strongly Disagree 29 12.3
Disagree 105 447
Neither 21 8.9
Agree 77 32.8
Strongly Agree 3 1.3
Improved efficiency in conclusion of cases Stroriglgagree 17 7.2
Disagree 104 44.3
Neither 22 9.4
Agree 88 374
Strongly Agree 4 1.7
Reduced corruption Strongly Disagree | 33 14.0
Disagree 91 38.7
Neither 24 10.2
Agree 76 32.3
Strongly Agree 11 4.7
Improved efficiency in filing system Strongly Disag 40 17.0
Disagree 119 50.6
Neither 16 6.8
Agree 58 24.7
Strongly Agree 2 0.9
Helped staff to work faster Strongly Disagree| 39 16.6
Disagree 99 42.1
Neither 13 5.5
Agree 81 345
Strongly Agree 3 1.3
Improved confidence in judiciary by publics Stron@lisagree 37 15.7
Disagree 117 49.8
Neither 30 12.8
Agree 48 204
Strongly Agree 3 1.3
Enabled better presentation in courtroom Strongbabree 44 18.7
Disagree 125 53.2
Neither 17 7.2
Agree 46 19.6
Strongly Agree 3 1.3
Improved security & administration of justice Stghyn Disagree 26 11.1
Disagree 108 46.0
Neither 30 12.8
Agree 69 294
Strongly Agree 2 0.9
Improved security of documents Strongly Disagree 46 19.6
Disagree 112 47.7
Neither 14 6.0
Agree 62 26.4
Strongly Agree 1 0.4
Enabled better filling and improved security of | Strongly Disagree | 36 15.3
court documents Disagree 123 52.3
Neither 17 7.2
Agree 57 24.3
Strongly Agree 2 0.9
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3.3.5Whether ICT has enhanced accessto justice

The respondents answered the last part of theiqoeatre where the results were to analyse
whether or not the use of ICT in the judiciary basianced access to justice.

Table 9A: Relationship between the use of ICT and enhanced accessto justice
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As noted from the Table 9A above, 37.9% and 8.9%agteed and strongly disagreed
respectively, that the use of ICT had enabled quiekvery of cases. However, 36.6% and
2.1% agreed and strongly agreed with this statenMaote of the respondents were therefore
not in agreement with that statement. On whethenatriICT had enhanced timely access to
legal materials, a commendable 58.7% agreed wishstatement while only 24.2% disagreed,
meaning that indeed ICT had improved the accesthése materials. This supports the
theoretical layout discussed in this paper whemeais discussed that the use of ICT had been

expected to ensure timely access to legal mateespecially on the online plat form. Since
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many of the respondents had access to the inteéheet jt would mean that it had contributed to
this trend.

Table 9B: Relationship between theuse of ICT and quality and cost of services offered
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In addition, 60.9% (refer to Table 9A) agreed tl&T had improved access to courts which
matches the results on the issue of timely accekegal materials and that of quick delivery of
services. In able 9B, the results showed that 4D##be respondents agreed that the quality of
services offered had been improved by the use dfr&Sources. However, 22.2% and 48.1%
strongly disagreed and disagreed, respectively, tb& had reduced the cost of litigation.
Though it was widely perceived that ICT would reeltice cost of litigation, the results showed
to the contrary. This is because the use of ICTdiss not been effectively implemented and

there is need for improvement to enhance perforsanc
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A significant number of the respondents disagreeith whe variables in this section. For
instance, a total of 40.8% disagreed that ICT haoroved quality of services offered in courts
through the use of ICT. 31% did not agree thatehemow timely access to legal materials,
while 31.5% denied it had improved access to colirtwust be clarified at this point that the
questionnaires were in reference to the use of $@dcifically in the High Court. This is

because at the time the researcher was carryintheutilot study, it was noted that the use of
ICT resources was more efficiently applied in thighiHCourt than in the magistrate courts. A
spot check for instance in the magistrate courtaveld that almost none of them were fitted
with microphones and cameras and would therefove baen inappropriate for the research.
Similarly, the high court registries had been gwerity in supply of ICT resources such as e-
filing, digital rights management, printers, copgierscanners and computers while the
magistrate’s courts were still using manual systesush as pigeon hole filing systems.
Therefore, the clerks who participated in the redeavere drawn from the various high court

registries and the ICT department.

34 INTERPRETATION OF RESULTS

In the first chapter, the researcher identified dhgectives that the study sought to achieve. At
this stage, it is then important to examine whetherresearch objectives were met and whether

the research questions were answered. This woeldakpress the importance of the study.

3.4.1 Levd of ICT training and exposur e necessary to enhance the performance of

thejudiciary
The main intention for introducing the use of ICi the judiciary was to enhance its

performance. However, one of the challenges tha avdicipated by the researcher was that

55



since some of the judiciary staff were used to nmhesystem of working, they would be adamant
to embrace the new technology. Table 1 showed 98a1% of the respondents were well
educated having attained education above univelsityl. This meant that these were people
who would be able to appreciate training in ICT aadily adapt. In fact, in tables 2 and 3, the
findings were that 66.8% of the judges and 30.8%hefclerks had been formally trained in ICT.
Further, 46.2% of the clerks had received basimitrg through seminars. This means that

indeed the judiciary has made an effort in traintsgstaff on ICT.

However, in table 7A, the results showed that 56dt8agreed with the statement that the staff
were adequately trained in ICT while 53.2% disadredth the statement that the staff know
how to operate ICT resources. These two variabla® welated in that the probable reason why
the respondents felt that the staff were not adetyu&rained was because they did not display
knowledge on how to use the ICT resources. Thidirfim confirmed the hypothesis stated in
chapter one that there was need for training at@ineng of the judiciary staff in order to
enhance effectiveness of ICT in promoting accegadtice which is supported by 71.9% of the

respondents who supported the need for furtharitig

The answer to the research question of whetheobthe use of ICT resources was necessary to
enhance access to justice was certainly in thenstive. 42.6% of the respondents were of the
view that indeed ICT had enhanced performance efuliciary. However, it must also not be
ignored that 42.6% of the respondents disagreddtiis view. This leads to the conclusion that
though ICT resources have brought a positive impattte judiciary, there is room for growth to

ensure that its effectiveness is enhanced.
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3.4.2 The extent towhich | CT resour ces have been introduced in thejudiciary

The judiciary had foreseen widespread introductod implementation of ICT in the whole
country. However, the starting point was througiicpmeal application as an attempt to identify
whether or not it was effective in assisting itn@et its constitutional mandate. The findings
showed that to date, the commonly applied ICT resesiwere still the basic forms such as
computers, printers, scanners, photocopiers andrniet as 49.79% of the respondents
acknowledged seeing these being used (refer toeTapbl However, the use of power point,
digital rights management, e-filing, biometric taology, i-pads were found to be least
effectively used by the judiciary (refer to Table These were more advanced ICT resources
whose use was anticipated to ensure that the arglistas modernized and made more effective.
The data then confirms the second hypothesis tmatuse of ICT resources has not been
effectively introduced to meet their objective. Tdas need for the judiciary to hasten the
introduction of resources such as e-filing which uwldo safeguard the security of court
documents. This would also mean that there mu$iudgetary allocations set aside specifically

to meet this end.

3.4.3 Extent to which use of | CT has enhanced the performance of the judiciary

The data generated from part 3 of part C of thesgrenaire sought to establish whether or not
the respondents felt that ICT had enhanced theopesance of the judiciary. This was in
reference to ten variables which related to the maann which the judiciary carried out its
functions. The variables used in this part werenegasure whether or not the challenges that the
judiciary sought to fight through ICT had in regllheen dealt with. These were the theoretical
assumptions that the judiciary thought would beiead by ICT including but not limited to

reduction of backlog of cases, reduction of colrptimprovement of security of filing systems
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and court documents amongst others. As shown ite t&p over 50% of the respondents
disagreed (including strongly disagreed) with tlegiables listed. This means that the larger
group of the population was of the view that theret application of ICT resources had not met
the standards needed to enhance performance ojudh@ary. There is need for JICT to

restructure the manner in which it is implementing use of ICT to make it effective.

3.4.4 Extent to which the use of | CT has enhanced accessto justice

The assumption by the proponents of use of ICThenjudiciary was that it was the ultimate
solution to the myriad of challenges it was facingn effort to improve its performance. Table
9A showed that 36.6% and 58.7% of the respondgmeed that ICT had improved the delivery
of services and the timely access to legal matenaspectively. 60.9% agreed that it had
improved the access to courts. This confirms tlgairment earlier in this study that the use of
ICT had indeed improved access to justice. Legaénads are now readily available through the

internet which can be accessed from any locatiomsadhe country.

However, there was a significant group of respotsleno still felt that this was not the case. In
fact, 22.2% and 48.1% strongly disagreed and dismjrespectively, with the statement that
ICT had reduced the cost of litigation as showTable 9B. It is still yet to be seen how the
judiciary intends to counter the challenge of cogiting that it was foreseen to be one of the
benefits of using ICT. Further, this confirmed tingoothesis that ICT could not on its own
counter all challenges in the judiciary in imprayiaccess to justice. There are other factors that
also play a role in promoting access to justicensag attitudes by judiciary staff, work ethics,

willingness to adapt to change, applicable law agsbothers. ICT was only an enabler.
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As Waleed H. Malik rightly pointed out, for ICT tbe effective, the rule of law must be
respected. It was not enough to merely introduck ifCthe judiciary. The successes of the use
of ICT in Kenya is similar to those that were idéetl by Jusitce Lungten Dubgyur in the
Bhutan judiciary. The only point of departure isatthn Bhutan, it is more advanced and
widespread unlike in Kenya where some courts ialrareas are yet to even be connected to

power.

3.5 CONCLUSION

From the results obtained above, it can be condlutlat the use of ICT in the judiciary is
necessary to enhance access to justice. This aibea@ significant number of the respondents
applauded its use and regarded it as essentialnanee the performance of the judiciary. The
level of exposure necessary to kick start changéhénjudiciary is quite basic. Most of the
judiciary staff, though not adequately trained @) have received some form of training that
has brought an impact in the manner in which sesviare rendered. If they are adequately
trained and provided with more of the ICT resourites are yet to be utilized effectively, then
the performance will definitely improve. Lastly,otlgh ICT has enhanced equitable access to
justice for Kenyans, the impact is not satisfactasya significant number is dissatisfied with its
use. Notably, there are ICT resources that havebaenh fully utilized thus undermining the

efforts by the judiciary to fully embrace ICT anghance access to justice.
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CHAPTER FOUR

THE USE OF INFORMATION AND COMMUNICATION TECHNOLOGY

INTHE JUDICIARY: THE LEGISLATIVE FRAMEWORK AND

COMPARATIVE ANALYSIS

4.1 INTRODUCTION

Any system of governance used in a jurisdictioenbanced where there is a legal framework
governing it. It is easier to enforce something #@oys legal back up rather than one that is
policy oriented. ICT in the judiciary is therefdrkely to be enhanced where there is a specific
law that governs its implementation and enforcemé&his ensures that it is done in a manner
that fits its purpose. This chapter will be an ek@tion of the existing laws that promote the use
of information technology in the country and anfietlaws that are still in the form of policy

documents. The chapter also examines the use of@€durts in Europe and what Kenya can

borrow for efficient application of technology inwrts to enhance access to justice in Kenya.

42 LEGISLATIVE FRAMEWORK IN INFORMATION AND COMMUNICATION

TECHNOLOGY INTHE JUDICIAL SYSTEM IN KENYA

4.2.11CT Policy Framewor k

In terms of policies, the first in Kenya was thetidaal ICT Policy of 2006° It is the present
policy governing national ICT issues in Kenya. lsmpublished through a special issue of the
Kenya Government Gazette. The mission of this gpolW@as identified as ‘.improving the
livelihoods of Kenyans by ensuring the availabilby accessible, efficient, reliable and
affordable ICT services...The policy’s vision is to have ‘a..prosperous ICT-driven Kenyan

society...."This policy has been under review since 2009 aowat of changes that have taken

“8 Published in a special issue of the Kenya Gazeftéable at
http://www.information.go.ke/docs/ICT%20Policy.pdf
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place and continue to take place in the sector.ifsiance, we now have a sub-marine fiber
bandwidth, the economic blue print, vision 2030 tBill of Rights under the Constitution

amongst many others that will necessitate an ugddatd advanced policy.

Secondly, we have the Vision 2030 document whick fnaalized by the Government in 2007
and aims to make Kenya...a globally competitive and prosperous natiottwa high quality of
life by 2030.. . The vision was to be implemented through five Madilierm Plans (MTPs) one
of which would relate to the ICT sector by factiitey the provision of equitable and affordable
guality information and communication services doymide. The Government in its review of
the first MTP in the ICT sector showed progresghia landing of the East African Marine
System undersea fiber cable and finalization of firee phase of the National Optic Fiber
Backbone Infrastructuféboth of which had also led to creation of jobs K@nyans. We have
also seen the ongoing development of Konza Citycwhthough still under construction, is
highly expected to be ‘aSustainable world class technology hub and aamagonomic driver

for Kenya with a vibrant mix of businesses, workegsidents and urban amenitie¥’.’

Recent developments in the sector include the tmagrdrom analogue broadcasting to digital
only transmission of terrestrial television. Weacalsve the mobile sector industry with players
like Safaricom, Telkom Kenya and Airtel Networksr¥@a. They have also been providers of
internet and data services in addition to Data Mets, Wananchi Online, Access Kenya and
Jamii Telcom. Intense competition amongst thesgepsahas resulted in much cheaper consumer

friendly prices which has been a great advantagieetdarger population.

49T M. Waema and M.N. Ndung’'Wnderstanding what is happening in ICT in Kenyauppply and demand side
analysis of the ICT sectaEvidence for ICT Policy Action, Policy Paper 9, 201
%0 Available atwww.konzacity.co.kaccessed on 21August, 2015.
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The institutions involved in policy making are thinistry of Information, Communications and
Technology, National Communications Secretariat INCCommunications Authority of Kenya
(CA), Parliamentary Committee on Energy, Commuimicet and Public Works, Appeals
Tribunal, Directorate of e-Government, Monopoliesl &rices Commission and the Kenya ICT

Authority (ICTA).>

422 |CT Legal Framework

The Constitution of Kenya, 2010 has enshrined BillRights that require delivery through
responsive ICT policy making. These include Freeddrixpression (Article 33), Freedom of
Media (Article 34), Access to Information (ArticBs), Economic and Social Rights (Article 43)
and Consumer Rights (Article 46). The Constituti@s expressly mandated Parliament to enact

specific laws that will enforce the protection bése rights.

There are also various pieces of legislation tlategn the ICT sector in Kenya. The Kenya
Information and Communication AGt provides the current framework for regulating the
communication sector in Kenya. It created the CAidense and regulate the sector, an Appeals
Tribunal to arbitrate disputes amongst parties &t dissatisfied with decisions made by the
CA, Telkom Kenya to offer communications servic€gstal Corporation of Kenya (now
incorporating the Huduma Centre) and the NCS wimogedate is to advise the government on
the adoption of a communication policy. It mustrzged that CA has been actively regulating
the sector through licensing and the governmenti$gsed regulations governing vast areas
including but not limited to dispute resolution,irfacompetition, consumer protection,

determination of tariffs amongst many others wthiek in turn promoted efficiency in the sector.

*1 This is a government owned corporation tasked weitionalising and streamlining the managementld€q
functions of the government of Kenya.
2 CAP 411A.
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We also have the Science and TechnologyAat 1977 which was repealed by the Science,
Technology and Innovation Act, 2013 which aims atilitating the promotion, co-ordination

and regulation of the progress of science, teclyyobnd innovation of the country, to assign

priority to the development of science, technola@mnd innovation and to entrench science,
technology and innovation into the national producsystem and for connected purposes. The
Kenya Broadcasting Corporation (KBC) Act of 188&stablished the Kenya Broadcasting
Corporation to assume the government functionsr@diycing and broadcasting programmes or
part of programmes by sound and television andrtwige the management, functions and

powers of the corporation.

4.3 COMPARATIVE ANALYSIS: THE EUROPEAN EXPERIENCE

The Kenyan experience in the use of ICT is stillitgnimplementation stage. It is yet to be
reviewed in its successes and failures. This méaatsit is important for Kenya to learn from

other countries’ experience.

There are several countries where the use of IGldiciary has been successfully implemented.
The researcher analysed the use of ICT in Europeamtries without narrowing down to
specific jurisdictions. This was in light of thecfathat no one country seems to have perfected
the use of ICT in the judiciary to effectively emigca access to justice. There are salient features
that are common in these countries thus making @agpnopriate for this study. For instance, the
ministries of justice, in an attempt to managedbestantly increasing case load in courts, have

adopted three main strategies- namely:-, increadiegadministrative personnel and judges,

>3 CAP 250repealed
* CAP 221.
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changing norms and procedures and investing in>fClhough the diversity of institutional
settings within Europe provides contrasting exasplef technology used to support
administration of justice, the use of ICT is comsetl one of the most important key elements in
improving administration of justice. The rapid haology development has opened up new
opportunities that would not have been considerdéva years ago. For instance, statutory
reforms have been introduced to give room to exghaand use of documents and electronic

data within and between the national judicial ayste

In late 1970s and early 1980s, ICT began playingleain the court activities in Europe. In order
to support bulk data processing and record syst&itisn central administration, mainframe
applications were developed in several countriéghi& point, there were very limited effects of
these systems on courts. However, in the late 198@er the development of personal
computers, ICT began being slowly introduced inrtativities®>® Technology was developed

to improve working practices and to provide betturt services.

Judicial administrators in Europe found it necegsarrethink the ICT functions at the time and
adopt the use of electronic filing, web servicemsultation through online court registration and
electronic exchange of legal documents, legisladiot case law. These were introduced in order
to test whether the use of ICT in courts would edleneet its objectives such as enhancing
efficiency, timeliness, accountability and trangwery which would all in turn help in providing

adequate and satisfactory services in the judiciary

M. V., Justice Systems and ICT: What can be learned frornge?Utrecht Law Review, Igitur, Volume 3, Issue
1 (June) 2007.

*% F. Contini,Information System and Information Infrastructureflbyment: The Challenge of the Italian E-
Justice ApproachTwelfth European Conference on Information Systehurku, 14-16 June, 2004.

" B. Loveday, Address to EGPA Conference, Cape Sounion, Gréed& Fabri, et al, The Challenge of Change
for Judicial Systems, 2000.
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These technologies as applied were graded to beévidodl, organizational or inter

organizational. Individual technologies includedlagations such as word processing used for
editing, formatting and printing standard documeansd these would help a judge save time on
document preparation as all he would need to dalisa document instead of creating a whole
new one. This would only apply to an individual g@r. Organizational tools on the other hand
required collective adoption by all members of ttwaurt. This would help in enhancing its

performance in whole as there would be coordinabetween departments. This resulted in
creation of local area networks. Inter-organizaiotechnologies created a link between the
court and external factors including other governtrdepartments, lawyers and litigants. For
example, creation of a website by courts would Enaburt users access information posted in

the website across the world.

The three categories of technologies used in thedean courts are firstly basic technologies
such as desktops, spreadsheets, word processirngnaaits. These allow people working within
courts to learn about and effectively use ICT emblgcsince many of the countries have also
been characterized by poor ICT competence. This thvasstarting point towards the use of
advanced technology. For instance, a judge woudd imecomputer and internet connection to be
able to access online legal information servicé® Jecond category are the applications used to
support administrative components of the courtdagautomated registers, case management
systems, biometric technology and e-filing. Lasthg courts have technologies which support

the activities of the judges which include onliaevllibraries and sentencing support systas.

8 0. HansethTheorizing about the design of Information Infrastures: design kernel theories and principles
available athttp://www.coe.int/t/dgl/legalcooperation/cepejlerzdion/2006/CEPEJ 2006 _eng.pdécessed on
15th September, 2015.

M. Velicogna,Justice Systems and ICT: What can be learned frorae?Utrecht Law Review, Igitur, Volume
3, Issue 1 (June) 2007.
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A report prepared by the European Commission ferHfficiency of Justice (CEPE3)showed
that out of the 49 European judicial administrasi@onsidered, 48 of them generally had at least
some basic computer technologies introduced antiedpip courts. Out of the 47 countries that
participated in the research, 41 of them had besmputer and word processing facilities in
100% of the courts, 5 in more than 50% of the cartd only 1 in less than 50% of the courts.
The countries included in the survey were Unitedgdiom, Netherlands, Italy and Switzerland.
It is noted that the application of these techni@egn the said countries is much more advanced

than in Kenya.

These countries introduced the said technologi¢s warious objectives many of which have
been realized. ICT has helped in broadcastingrtfiemation in electronic court records through
the internet making that information readily andiaaccessible. ICT has also helped the judges
in legal research as they are able to use seagihemnand text mining techniques which have in
turn enhanced the quality and efficiency of legalearch. Online research was found to be more
convenient and time saving than visiting a lawdiyrand going through law books that were at
times worn out due to age or outdated due to tmamhjc nature of law. The judges have also
been able to meet virtually and discuss procedilggsslation and cases which has helped in the

development of discussion forums and groups.

Another great innovation that was seen in thesentc@s was the expansion of court
management system applications to help in case geament. These improved the monitoring
and management of cases from the time an actiorfilwesto the trial until it was concluded or

settled while cushioning the process from unnecgsiaays. This was done through automation

%0 CEPEJ, European Judicial Systems, Edition 20084@4ta).
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of case trials, case planning, case tracking, decarmanagement and scheduling of hearing.
For example, once a plea was taken, the eventgisteeed, a judge is allocated the case, a
hearing date is set and notice issued and a timedpis then allocated for the judge to review
the plea before the hearing. The system automigtigaherates this information. Indeed this was
a big step towards reducing the backlog of cases ambing the rampant and mysterious
disappearance of files as matters were now beakeaelectronically. Case management
systems also helped in monitoring the performarniceagses and organizing court activities.
Another technology widely used in Europe is audegording devices which keep track of
hearing in court rooms. Other technologies thatehbgen adopted in Europe are automated
registries, multiple screens, video recording ail@® conference systems, intranet infrastructure

and exhibit support systems for electronic presemaf evidence’

Automated registers completely revolutionalised rtoactivities. They have improved the
process of data retrieval unlike when court clemkgnually searched for court files or went
through numerous pages in court dockets in sugradicular documents. Another advantage of
this technology is that it enabled multiple synctous data entry and the system would be able
to automatically update any new data in place ofiumhdata entry systeffi.In Italy, courts
developed a software to create a barcode to helgttff use an optic scanner to enter data into
the case management system which was also madeldedb lawyers. This in effect ensured

that interested parties would be able to timelyeasanformation concerning their matters.

However, despite the advanced implementation of té€hinologies in Europe, there are certain

challenges that these countries have faced whicke Mmahibited the efficiency of ICT in

®1 M. Taruffo, Judicial Decisions and Artificial Intelligencértificial Intelligence and Law, (1998) Volume 6.
2 M. Velicogna,Use of Information and Communication Technologi€3) in European Judicial Systems
European Commission for the Efficiency of Justigéur, 2006.
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enhancing access to justice. Firstly, the compjeXigxibility, variability and discretion that are
typical of judicial decisions cannot be effectivéickled through computer automated systems.
This is because human contribution is mandatotiteradministration of justice. Therefore, even
if technology may be advanced, the manner in whmtisions are made will ultimately depend
on the judge, the law, procedures and circumstamicékge case. ICT would in this case not of its
own enhance access to justic&econdly, since courts are highly structured &edprocedures
defined in law, these laws are dynamic in natur@é @us change with time. Software on the
other hand lack flexibility to keep up to date. firclogy does not become part of the institution
but is only a tool used by people in the officeefidiore, if the people who create an application
leave office, that application becomes obsoletessmthere is continuous training and exposure
of other members of staff on how to update theesysiThis has been found to be challenging as
some of the data is sensitive in nature and allgveinyone and everyone to access it may pose

security threats.

Another challenge is that ICT was introduced witholear strategy as a result of which a
multitude of diverse hardware architecture, caseagament systems, automated registers and
office automation tools were adopted. This was wag counter-productive as it resulted in poor
inter-operability both within the same courts aredween different courts thus leading to high

operative costs.

83 M. Taruffo, Judicial Decisions and Artificial Intelligencértificial Intelligence and Law, (1998) Volume 6.
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4.4 CONCLUSION

From the discussion in this chapter, it is cleaat tthe European countries have effectively
adopted the use of ICT in their courts. In additiims adoption is widespread and not just
restricted to specific courts. Kenya has a long wayo in so far as attaining that level of
implementation of ICT in courts is concerned. Hoam\as Kenya continues to improve the use
of ICT in courts, there is a lot to learn from ttleallenges faced by these counties. For instance,
introduction of ICT in courts and development ofpkgations must be done in a structured
manner to ensure that there is coordination naot within the courts but also between the courts
and external players. There is also the need te pasper, regular and effective training while
introducing ICT to ensure that there is continieiyen when some members of staff leave the
institution. Lastly, Kenya must be prepared to stvieeavily in ICT to ensure that an effective
system is created in all courts in Kenya without bras, so as to achieve the ultimate objective

of enhancing access to justice.
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CHAPTER FIVE

RECOMMENDATIONS AND CONCLUSION

5.1 INTRODUCTION

The research has explored the use of ICT in theiprg in an effort to enhance access to
judicial justice. Proponents of the use of ICT I judiciary have argued that it is the key to
enhancing access to justice. However, despitentineduction of ICT in the Judiciary, justice is

still inaccessible to many even in its most basienf. This has been worsened by the fact that

ICT is in itself beyond reach to most Kenyans.

5.2RECOMMENDATIONS

The use of ICT in the judiciary can be used to enbathe access to justice if the following

recommendations are put into place:

1. Structured judicial reforms and policies

The judicial reforms and policies geared towardsagging access to justice must be
structured and implemented in a manner suitablditttheir purpose. Otherwise, it

remains an academic exercise.

2. Government commitment through budgetary allocatams policy development

There is also need to have active government gaation and involvement in terms of
financial support and policy development so assuee that the use of ICT is effectively
embraced in the judiciary. As earlier noted, the o6ICT in the judiciary is an expensive
venture. There is need to develop the infrastrector support the use of ICT in the

judiciary as well as the skilled man power to operthem. The government must
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therefore prioritise the funding of the judiciany énsure that it ably develops its ICT
department countrywide. It must be noted that i@nicial independence of the judiciary

adopted in Kenya today is a step towards this gneetess.

. Periodical training and re-training of judiciaraft

The judiciary currently has officers that do notwvéasufficient knowledge in the ICT

sector including basic computer skills. Most of tbHicers appointed in the past,
especially the judges, do not know how to operatenputers hence rely on the
administrative staff to do the typing and onlinse@arch. In the advent of ICT in the
judiciary, it is expected that a judge who is atdaesearch online for instance will be
more efficient and have access to the latest jurdgnce on a matter before him. It is
therefore necessary that the judicial officers tobgewith the sub-ordinate staff undergo
training on ICT. This includes all the employeeawsieven the keeping of records will be
digitized and hence the support staff at the reglsave to be ICT knowledgeable. Since
ICT is as dynamic as law, the judiciary staff atagght to undergo retraining time and
again to ensure that they are kept up to date thighemerging trends in ICT so as to

improve its efficiency.

. Creation of a judiciary technical team

The other recommendation is that the judiciary teakave an effective technical team
that will be responsible in ensuring that all theaminery used in ICT are kept in the best
state of repair. Many at times noble projects hasen initiated but stall in a short time

due to poor maintenance.
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5. Creating a security system for documents savedfircepy

The judicial officers have in the past been blarfedthe disappearance of files. Even
with the introduction of ICT this can still be doreven easier. A person intending to
make a file get lost only needs to delete the danimsaved which is certainly easier
that carrying a bulky physical file and hidinglitis therefore proper that codes are used
to safeguard information saved and bar access aytharized persons. This will ensure
that there is a specific individual or persons oesible for the safekeeping of the saved

documents.

6. Creation of an ICT monitoring system

For ICT to be effective and sustainable, there khba a committee or department with
the sole role of monitoring the progress and climgaiany challenges faced to ensure that

there is no hindrances that may affect the stridashed this far.

7. Creation of an ICT policy and strategic framework

Lastly, it is necessary to have provision for airded framework consisting of ICT
policies and strategies that lay out technical, iathtrative, auditing, legislative,
financial and operational guidelines. This will erssthat the use of ICT in the judiciary

achieves its purpose by having a well managed isygtat is sustainable.

5.3 CONCLUSION

The use of ICT in the judiciary is viewed as fun@swal to promote access to judicial justice in
Kenya. This is because it is seen as a step tovpaoisoting a judiciary that is transparent and

efficient in delivery of its service. Once the ystis effectively implemented, we will no longer
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have incidences where the files mysteriously disappr judgments are plucked out of the files.
We will then have quick dispensation of justice d@he courts will be viewed as the centre of

justice.

73



BIBLIOGRAPHY

Books

1. Contini F. & Lanzara F.GICT and Innovation in the Public Sector (Electroticok):
European studies in the making of e-governiiealgrave Mcmillan, (2009).

2. Creswell, J.W.Research Design: Qualitative, Quantitative and Mikdethods
Approaches3" edition, Sage London (2009).

3. Dicey A.C.,The Law of the Constitutio@" Edition, Oxford, 1914.

4. George C. C. and Patrick H. Murisprudence Text and Readings on the Philosophy o
Law, (West Publishing Co. St. Paul, Minn, 1995).

5. Guillaume G.The future of international judicial institutiongit’l & Comp LQ 44:848
(1995).

6. Harries J.W]egal Philosophies?™ edition (Butterworths, 1997).

7. Kanya P.N, Marginalised Communities and Accessusiiide, Routledge, A Glasshouse
Book, 2011.

8. Orna E.Information Strategy in practicéldershot: Gower (2004).

9. Roederer C. and Moellendorf Dyrisprudence(Juta and Company, 1996).

10.Saunders M., Lewis P, & Thornhill AResearch Methods for Business Studeffts
edition, London:Prentice Hall (2007).

11.Teitel R, Transitional Justic€2000) Yale LJ.

12.Waal J. De, Currie | & Erasmus The Bill of Rights Handbook™ edition (2001).

13.Yin, R.K. Case study research: design and methd8sdition, Sage London (2009).

74



Journals

1. Amollo B.A, Role of ICTS in Promotion of Good Governance: Chselibraries in
Kenya A paper presented in Nairobi, Kenya at KLA AnnGainference in 2007.

2. Dubgyur L, Judicial Reforms and Access to Justice throughute of ICT in Bhutan

available ahttp://www.judiciary.gov.bt/html//education/publigan.php

3. Gronlund A, Heacock R & Sasaki D, Hellstrom J, Ae@af W,Increasing transparency
and fighting corruption through ICT : Empowering gee and communitiesThe
Swedish Program for ICT in Developing Regions, 2010

4. Malik W.H, E-justice: Towards a Strategic Use of ICT in Judli¢eform March, 2002.

5. Mehta P.B,The Rise of Judicial Sovereignty The State of India’s Democrac@xford
University Press, 2009.

6. Roberts M.JConflict Analysis of the 2007 Post-election Viokemt Kenya September,
2009.

7. Sudarshan RRule of Law and Access to Justice: Perspectives tWbhiDP ExperienceA
Paper presented to the European Commission Expentn&r on The Rule of Law and
the Administration of Justice as part of Good Goeece, Brussels 3-4 July, 2003.

8. Velicogna M,Justice Systems and ICT: What can be learned frorage?Utrecht Law

Review, Igitur, Volume 3, Issue 1 (June) 2007.

Reports/Other M aterials

1. Contini F,Information System and Information Infrastructuredlbyment: The Challenge
of the Italian E-Justice Approachiiwelfth European Conference on Information System
Turku, 14-16 June, 2004.

2. Final Report of the Task Force on Judiciary Refqorfilee Justice Ouko Report).

75



w

N

. First Progress Report, The Judiciary Informationd a@ommunication Technology
Committee, presented to the Honourable Chief Jedficans Gicheru, on 29December,
2009.

. Loveday B,Address to EGPA Conference, Cape Sounion, Graedé. Fabriet al, The

Challenge of Change for Judicial Systems, 2000.

Second Progress Report, The Judiciary Information &€ommunication Technology

Committee, presented to the Honourable Chief Ju&ti@ns Gicheru, on 3ctober, 2010.

Taruffo M, Judicial Decisions and Atrtificial IntelligencéArtificial Intelligence and Law,

(1998) Volume 6.

United Nations Development Programme, Access tocdy$ractice Note, 9/03/2004

Velicogna M, Use of Information and Communication Technologi€3T) in European

Judicial System<£uropean Commission for the Efficiency of Justigaur, 2006.

Waema T.M, and Ndung'u M.NUnderstanding what is happening in ICT in Kenya, A

supply and demand side analysis of the ICT se&widence for ICT Policy Action, Policy

Paper 9, 2012.

L egislation
1. State Corporations Act, CAP 446.
2. The Constitution of Kenya, 2010.
3. The Kenya Broadcasting Corporation (KBC) Act of 898
4. The Kenya Information and Communications Act, CARA.

5. The Science, Technology and Innovation Act, 2013

76



| nternet Resour ces

1.

2.

3.

http://afrimap.org/english/images/report.
http:kenyalaw.org/klr/.

http://ndpmetrics.com/papers/kenya-conflict-2007.pd

http://www.hrw.org/news/2011/12/09/kenya-prosecytesetrators-post-election-

violence
http://www.coe.int/t/dgl/legalcoperation/cepej/axalon/2006/CEPEJ 2006 eng.pdg

http://www.communication.go.ke/media-asp?id=738

. http://lwww.information.qo.ke/docs/ICT20%Policy.pdf

www.judiciary.co.ke

www.konzacity.co.ke

1



APPENDICES

APPENDIX I: COVER LETTER

Dear Respondent,

| am an LLM student at the University of Nairobit®ol of Law currently conducting a research
on the impact of the use of information and comroation technology (ICT) in the judiciary in
so far as enhancement of access to justice is owette The judiciary has progressively
introduced various ICT technologies in its openagian an effort to make justice more accessible
to litigants. This has especially been seen a®p tsiward addressing a myriad of challenges

including but not limited to backlog of cases, option, laxity, poor case files management.
This research is of high importance since its ss&@all examine whether or not the use of ICT
has been effective in the promotion of access stige in courts and identify any factors that
hinder its effectiveness in meeting its objectiaad the appropriate solutions.

| kindly request you to give your response to theggionnaire provided below which would take
approximately 7 minutes. | pledge that the infoioratobtained will be used entirely for

academic purposes.

Thank you in advance.

Yours Faithfully,

Priscilla W Kagucia

78



APPENDIX II: QUESTIONAIRE
RESEARCH QUESTIONAIRE ON THE IMPACT OF THE USE OF INFORMATION

AND COMMUNICATION TECHNOLOGY IN THE JUDICIARY TO ENHANCE
ACCESSTO JUSTICE

SECTION A: GENERAL INFORMATION.

1) Which institution do you work for? (tick where appriate)
Judiciary ( ) Lawfirm ( ) NGO ( )Other (Specify).................

2) How far did you go in your education? ( tick whempropriate)
Primary level () Secondary level  University/College () Other.
(Specify) .........

3) In what capacity do you access the courts? ( tickrev appropriate)
Judge () Advocate () Clerk ( )Litigant ()
Other. (Specify) .........

4) For how many years have you accessed the judic@gis? ( tick where appropriate)
0-5( ) 6-10() 11-15( )16-20( Above 20 ( )

SECTION B: ICT IN THE JUDICIARY

1) Which of the following training methods have youdemgone on ICT? (tick where
appropriate)
Formal ( ) Basic/Seminars( ) Self None ()
Other (Specify).........c.......

2) Which of the following ICT resources do you haveess to as part of your work or in your
day to day life? ( tick where appropriate)
Computers () Microphones () ehiet () Cameras () Scanners ()
Printers/Photocopiers ( ) Laptops/ipads(Powerpoint ( )
Biometric Technology ( ) Digital Rights Managerhén) e-Filing ( )
Others. (Specify) ................

3) Which of the following ICT resources have you wigsed being used in the judiciary? ( tick
where appropriate)
Computers () Microphones () ehniet () Cameras ( ) Scanners ( )

Printers/Photocopiers ( ) Laptops/ipads Rpoiat ( )
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Biometric Technology ( ) Digital Rights Managerhén) e-Filing ( )
Others. (Specify)

Which of the following ICT resources have not bediectively used in the judiciary? ( tick

4)
where appropriate)
Computers ()

Microphones () ehniet () Cameras ( )

Rpuoiet ( )

Scanners ( )

Printers/Photocopiers ( ) Laptops/ipads

Biometric Technology ( ) Digital Rights Managerén) e-Filing ( )

Others. (Specify) ................

SECTION C: IMPACT OF THE USE OF ICT IN THE JUDICIARY IN RELATION TO
ENHANCEMENT OF ACCESSTO JUSTICE

Please indicate the extent to which you agree with each of the following statements relating

totheuseof ICT in thejudiciary given the scale below.

5. (Strongly agree) 4. (Agree) 3. (Neither) 2. (Disagree) 1. (Strongly
disagree)
St;gpegely Agree Neither Disagree ?ggrgg
_1. Use of ICT in the judiciary has 5 4 3 5 1
improved.
2.ICT resources in the judiciary have
. 5 4 3 2 1

been made more accessible
3. Staff in the judiciary have 5 4 3 5 1
embraced the use of ICT resources
4. Members of the public and
litigants are served using the ICT 5 4 3 2 1
resources.

Please indicate the extent to which you agree with each of the following statements relating

totraining of judiciary staff on ICT.

Strongly | Agree Neither | Disagree | Strongly
Agree disagree
1. The staff are adequately trained in
5 4 3 2 1
the use of ICT resources
2. The staff know how to operate the
ICT resources in a fast and efficignt 5 4 3 2 1
manner.
3. ICT resources have enhanced |the
o 5 4 3 2 1
performance of the judiciary
4. There is need for further training 5 4 3
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on use of ICT technologies. |

Please indicate to what extent you think the use of ICT has enhanced the performance of

thejudiciary.

Strongly | Agree | Neither | Disagree | Strongly
agree disagree
Reduced backlog of cases 5 4 3 2 1
Improved efficiency in conclusion of 5 4 3 2 1
cases and delivery of judgments
Reduced corruption 5 4 3 2 1
Improved efficiency in the filing 5 4 3 2 1
system and retrieving of files
Helped the judiciary staff towork | 5 4 3 2 1
faster and easier
Improved confidence in the judiciary 5 4 3 2 1
by the public
Enabled making of better 5 4 3 2 1
presentation in courtroom
Improved security and administratiqrb 4 3 2 1
of justice
Improved security of documents 5 4 3 2 1
Enabled better filing and security of| 5 4 3 2 1

court documents and documents in
files

Please indicate to what extent you think theuse of ICT has enhanced the accessto justicein

thejudiciary.

Strongly Agree | Neither | Disagree | Strongly
agree disagree
Quick delivery of services 5 4 3 2 1
Timely access to legal materials ap8d 4 3 2 1
judgments
Reduced the cost of litigation and | 5 4 3 2 1
services offered in the judiciary
Improved access to courts 5 4 3 2 1
Improved the quality of services |5 4 3 2 1

offered in the courts

THANK YOU FOR PARTICIPATING
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