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CHAPTER ONE
1. INTRODUCTION
1.1. Background to the Problem
According to the Kenya Lands Alliance (KLA)sixty eight percent (68%) of
Kenyans are squatteTsThe coastal countié$have a perennial problem of irregular
land allocation to the detriment of the true ownefshe land’ Inequality in land
distribution is a national problem; however, the @t the coastal belt is unique. The
problem of squatters, landlessness and the assddigtstices can be traced to the

pre-colonial period. Only the actors behind thegestices have changed over time.

The report of theCommission of Inquiry into the lllegal and Irregulallocation of
Land (The Ndung'u Repdttcited the coastal region as an area where prominen
political families, who mostly live upcountry, ownost of the prime land. The result
is the growing population of squatters and landiedgenous coastal people, who are

now being manipulated by politicians and group® litke Mombasa Republican

! Kenya Lands Alliance (KLA) is a not-for-profit ambn-partisan umbrella network of Civil Society
Organizations and Individuals committed to effeetadvocacy for the reform of policies and laws
governing land in Kenya. For further informatioplease see Kenya Land Alliance website, at
http://www.kenyalandalliance.or.kédccessed 19/03/2016).

2The Land Act, Number 6 of 2012 at Section 2 defia¢'squatter” as a person who occupies land that
belongs to another person without that personsestins

% There are 6 Counties in Coast Province namelyiKKifvale, Lamu, Mombasa, Taita Taveta and Tana
River. For further information on the counties lag {Coast Province, see Constitution of Kenya, First
Schedule; This classification of counties at thea€d’rovince of Kenya is premised on the Districts
and Provinces Act, Cap 105 A, Third Schedule whpobvides for the provinces in Kenya and their
respective districts.

* Commission on Revenue Allocation (2012) “Histotit@justices: A Complementary Indicator for
distributing the Equalization Fund,” CRA Workingg&a No. 2012/02, Government Press, Nairobi, pg
24. See also, Karuti Kanyiga (1998)fruggles of Access to Land: The Squatter Questidboastal
Kenya CDR Working Paper no. 98.7, Centre for Developni@search, Copenhagen pg 5.

*The Commission of Inquiry into the lllegal/IrregulAllocation of Public Land, which came to be
known as the "Ndung’'u Commission" after the namésoChair, Paul Ndiritu Ndung'u, was a Kenya
Government Commission established in 2003. The Gegsiom was formulated to inquire into the
extra-legal allocation of public lands and landserged for public purpose to private individualsl an
corporate entities, and to provide recommendationthe Government for the restoration of those
lands to their original purpose or other appropridlutions.




THE SQUATTER PROBLEM AT THE KENYAN COAST

Council (MRCY for political mileage. This is one of the dauntitasks that the

recently formed National Land Commission (NI'@) mandated to address.

Inequality in access to and ownership of land imy&eis a troubling question.
Ownership and tenure of land is a very sensitigaasn Kenya, which can be traced
back to the pre-independence &fhe National Land Commission (NLC) seeks to
address these problems through its mandate outim@dticle 67 of Constitution of
Kenya, 2010, the Land Act, the Land Registrationt Aad the National Land

Commission Act.

The National Land Policy, 2007, outlined mechanidims resolving the squatter
problem at the coast of Kenya. The National Landlicikomade various
recommendations including the taking an inventdrglbgovernment land within the
10-mile coastal strip, covering 1,128 parcels meagu80,000 hectares in Kwale,
Kilifi, Mombasa, Malindi, Lamu and Tana River dists? Its recommendations were,

however, selectively and lethargically implement#t the promulgation of the

® Mombasa Republican Council (MRC) is separatisanization based at the Kenyan coast. The group
claims that Mombasa and the coastal area are nobfidenya and therefore should secede. The
separatist organization has been blamed by thergment for escalating insecurity at the Coast of
Kenya. See Linah Benyawa (2015) “Government raag@sn over Mombasa Republican Council,” in
Standard Digital on Monday, July 13, 2015, at
http://www.standardmedia.co.ke/article/2000168988&unment-raises-alarm-over-mombasa-
republican-council?articlelD=2000168983&story tttmvernment-raises-alarm-over-mombasa-
republican-council&pageNo=(accessed 19/03/2016).

" Constitution of Kenya, 2010, Article 67, estabéidithe National Land Commission which body was
operationalized by the enactment of the Nationald @ommission Act, Number 5 of 2012.

8 Benson Mulemi (2011) “Putting Land GrievancesiBdhus in Kenya,” A report on the Historical
Roots of Land-Related Grievances in Kenya, at
http://www.academia.edu/1420126/Historical_RootsLahd-Related Grievances_in_Kenya
(accessed 9/11/2014) pg 4.

° The Kenya National Land Policy (NLP) is a poliayodment formulated to provide an overall
framework and define the key measures requireddoess the critical issues of land administration,
access to land, land use planning, restitutiongibtical injustices, environmental degradation,
conflicts, unplanned proliferation of informal urbaettlements, outdated legal framework, instindlo
framework and information management. See Minigfriyands (2007National Land Policy
Government Press, Nairobi, pg. iv on the ExecuSuenmary.
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current Constitution on August 27, 2010, thus reimde them obsolete.

Unfortunately, the challenge of squatters stillspss.

Currently, the squatter situation at the coast efiya can be linked to the following
main causes:

1. The Arab alienation of coastal lands;

2. Alienation of coastal lands by white settler Lotd$uild a settler economy;

3. Imposition of English property laws;

4. The issue of land titling’

Alienation of land at the Kenyan coast had beerpbamg before the arrival of the
British. The establishment of private claims oves tand by the Sultan of Zanzibar
and his subject$ institutionalizedthe taking away of land from the indigenous
people. At the time, the indigenous people wereught to have relied on an
indigenous land tenure system that was characteasebeing “communal” without
any sense of individual or common ownership. Tha, faowever, is that African
indigenous tenure systems have been characterigeal domplex array of rights
ranging from “open” communal ones to individualizé@nsmission via kinship
arrangements and/or a combination of tHésafrican indigenous tenure systems
allowed access to the land for persons who belotm#te community? This ensured

that, at that point in time, the challenge of stpratnever arose.

10 Benson Mulemi (2011) “Putting Land Grievance$iBé us in Kenya,” A report on the Historical

Roots of Land-Related Grievances in Kenya, page 9 a

http://www.academia.edu/1420126/Historical_RootsLahd-Related Grievances_in_Kenya

(accessed 9/11/2014).

11 Karuti Kanyinga (2000Re-distribution From Above: The Politics of LandjRs and Squatting in

Coastal KenyalNordiska Afrikainstitute, Sweden, page 34tp://www.diva-

portal.org/smash/get/diva2:271584/FULLTEXTO1.faécessed 9/11/2014).

12ibid, page 23.

13 Jomo Kenyatta (1938Facing Mount Kenya: The Traditional Life of the Gjki Heinemann
Educational Books, Nairobi, Pg 26.
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The dispossession of land from the indigenous leeap the Coast of Kenya
continued and became more deep-seated when theridin@eitish East Africa

Company (IBEAC) signed an agreement with the Sufatanzibar in 1888 in which
‘all rights to land in his territory except privali@nds' were ceded to IBEAC. This
affected the 10-mile coastal strip running from Zama to the Somalia border.
Massive land dispossession, however, came witklelcaration of Kenya as a British
East Africa protectorate in 1895, the construcbémhe Kenya-Uganda railway from

Mombasa to Lake Victoria and the need to settl®ferns in colonial Keny4.

The actions of the colonial government intensifilee problem of landlessness at the
coast as the indigenous people were never realigidered as being able to acquire
and possess land rights. This was attributablbew perceived inability to put land to
uses that the British considered useful and effectin addition, legislation at the
time was geared towards providing land for thelemsttwho could facilitate the
growth of the colonial economy through “productivese of land® These regulations
were incorporated in the East Africa Order-In-Caliot1901, which empowered the
Commissioner to dispose, sell or lease undevelapatl unoccupied land in the
protectoraté® This disenfranchised the indigenous people furtietthey lost land

due to a supposed failure to develop it.

14 Paul Maurice Syagga (2006) “Land Ownership aseédsUin Kenya: Policy Prescription from an
Inequality Perspective,” in Regional workshop orleRof Geoinformation in National Development,
on August 25-26, 2008, at Regional centre for Magpof Resources for Development, Society,
Society for International Development, Nairobi, p&p4.

15 An example of such legislation is Land Regulatiohd897 which authorized the commissioner to
issue certificates of short-term occupancy of 2argeaenewable for a further 21 years if occupation
had taken place and conditions attached to it lega ffulfilled.

16 Karuti Kanyinga (2000Re-distribution From Above: The Politics of LandjRs and Squatting in
Coastal Kenya, Nordiska Afrikainstitute, Sweden, page 36 atttp://www.diva-
portal.org/smash/get/diva2:271584/FULLTEXTO1.pafcessed 9/11/2014).
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The colonial government, in a bid to uplift the @mabl economy, implemented the
recommendations of th®wynnertorplan of 19547 The essence of tH@wynnerton
recommendations was the privatization of land tghouthe displacement of
indigenous property systems, relations, and modésproduction and their
replacement with a new legal order modeled afte2518nglish land law? The
impact of the implementation of the recommendatiohshe Swynnerton Plarwas
the creation of squatters who previously were &blaccess land on the basis of their
membership to the community. The failure in findieguivalent land rights under
English land law to those already under African teomry law during the
privatization and registration of the land wasgn#icant contributor to the challenge

of landlessness in Ken¥sand specifically at the coastal region.

Save for a few private individual landowners andagority of the hotel owners along
the beach, most of the individuals at the coastyateto receive title documents to
their property. The various legal and politicalagtigies employed by successive
government regimes resulted in the indigenous geobthe coast being denied their,
now inalienable? right to own land. The legal framework operatiopaior to the
promulgation of the 2010 Constitution and the emacitt of the 2012 land laws was
bereft of any feasible solutions to the squattebj@m. They were a carry-over from
the previous legal frameworks and offered littlenor solution to the ever-increasing

problem of squatters. They certainly needed anhaugrif the problem was to find a

Y The Swynnerton Plan developed by Roger Swynnenton was an official in the Department of
Agriculture was a colonial agricultural policy aithat intensifying the development of agricultural
practice in the Kenya Colony. The plan was geapeekpanding native Kenyan's cash-crop production
through improved markets and infrastructure, traridbution of appropriate inputs, and the gradual
consolidation and enclosure of land holdings.

18 Okoth-Ogendo (1987) “The Perils of Land “tenuReform,” in J.W. Arntzennet al. (eds)Land
Policy and Agriculture in Eastern and Southern édriUnited Nations University, Tokyo, pg 1.

19 Simon Coldham (1978) “The Effect of RegistratidiTdle upon Indigenous Land Rights in Kenya,”
22:2Journal of African LawPg 97.

2 Constitution of Kenya, 2010, Chapter 5.
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lasting solution.

The lip service and temporary solutions offeredthg post-colonial governments
essentially amounted to brief reliefs to a deepgeskaroblem that arose in the pre-
colonial period. This Study, however, acknowledted an attempt has been made by

the current Jubilee government to issue titlefi¢ocbastal residents.

1.2Problem Statement

Currently, there are two categories of squatterthatCoast of Kenya: Those who,

despite occupying and using, through tilling fostamce, the land which has been in
their possession for decades still do not havditlleeto the land; and the descendants
of those who were rendered landless as a reshiing displaced from their ancestral

homes due to the historical alienation of theirdgrby successive government

regimes and have been forced to occupy peopledbsuatout their consent.

A lasting and effective solution to the squatteatyppem would be to give titles to those
who have, for generations, openly and notoriousigupied the land on which they
currently reside but are yet to get titles. Sintyld@rwould be a viable solution to offer
alternative settlement to the descendants of thds® due to successive historical

injustices, were evicted from their ancestral hames

The Constitution of Kenya, 2010 certainly providasspringboard towards the

realization of the required solutions, to wit, titeng of land and the resettlement of

2L Joseph Masha and Paul Gitau (2013) “PresidentuKenyatta issues 60, 000 title deeds to Coastal
residents” inThe Standaran August 3% 2013 at
http://www.standardmedia.co.ke/?articlelD=2000028ory _title=uhuru-issues-60-000-title-deeds-
to-coast-residenté@ccessed on 9/11/2013).
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those disenfranchised by historical injustices.icdet 40 of the 2010 Constitution,
2010, made the right to acquire and own propertynalienable right. It provides that
persons have the right to own land, in their indlinal capacity or together with
others, which property shall not be arbitrarily de@d without appropriate
compensatioi® Further, at Article 68, the Constitution providadorecursor to the
establishment of a new legal regime on land. Theramnalization of these
constitutional rights to land applies to the ingigas people of at the Coast of Kenya,
who are to enjoy their rights and freedoms to thi éxtent consistent with the
Constitution. The Constitution mandates the govemnio acknowledge, respect and

promote the rights to land and implement legistatmfulfill its mandat&?

The interpretation of this obligation is that thevgrnment must be actively involved
in ensuring that every person has access to laddaddresses the land rights of
vulnerable groups who through historical injustjceere denied these rights. Thus,
by dint of the provisions of Article 40 of the Cditistion and other relevant
constitutional provisions, the Government has & tluensure that the two categories
of squatters at the coast are granted either owipets the land they occupy or access
to acquire alternative land. This can be througaceng legislation and policies to

ensure the squatters at the coast access thes tggland.

Through the 2010 Constitution and the 2012 lands)ahe conceptual framework for
providing redress and solutions to the squatteblpro has been put in place. What

remains is to establish whether there exists, witthese instruments, viable

% There are further constitutional requirementsdcatisfied prior to the deprivation of private
property. They include the requirements that tharigation of private property be for a public
function and should be

% Constitution of Kenya, 2010, Article 21.
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mechanisms for the actual realization of the sohsti
The provisions in the constitution and numerousicpeg on land matters have
eventually culminated in the enactment, in 2012yek land laws viz. the Land Act,

the Land Registration Act and the National Land @Gossion Act.

It is imperative to note that the 2010 Constituteamd the 2012 land laws donate
immense powers to the National Land Commission wmclude mechanisms for the
redress of the squatter problem by either titling lands of those who are already in

occupation and resettling those who have beenatisgl

Despite the promulgation of the Constitution mdrant five (5) years ago and the
enactment of the 2012 land laws more than threey€dys ago, the problem of
squatters has persisted. While acknowledging thailastone has indeed been
achieved in enacting the current legal regime ad,|& is important at this juncture to
guestion whether the National Land Commission (NLCjeated under the
Constitution and whose role is toter alia address the squatter problem, has the

machinery and required tools to actualize thentitbf land and resettling of squatters.

1.3Theoretical Framework

This paper seeks to find solutions to the squaiteblem at the Kenyan coast. It
analysesinter alia the historical underpinnings, legal framework andtdrical
injustices that led to the problem. It then attesriptestablish whether solutions to the
problem exist within the existing legal, instituted and governance framework. This

research will therefore be hinged on the followihgories:
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1.3.1 The Socio-Economic Theory of Law

In advancing this theory the paper will refer te gocio-economic theory of law that
presupposes that factors of economics have overtahke replaced justice as the basis
for law reform and regulation of human behavfott will further seek to establish
that the squatter problem arose as a result ofessoe Kenyan regimes having as
their goal their capitalistic interests to the aeént of the social well being of the
indigenous populations. The success of the solsifiwoposed in the new land laws is
dependent on how well they address the overarcbingal (the underdevelopment
and economic marginalization of the indigenous @asommunities) needs of the

squatter population.

1.3.2 The Natural Law Theory

Natural Law theorists, for instance Thomas Hobbetsiblthat there exists Universal

good or the good of self-preservation. In that, wnaman beings generally desire,
due to similarities in physiological constitutiomhat is of central importance to them.
A broad consensus can also be concluded from winaiah beings fear. Thus we
should strive to build correct percepts of ratidgadround what human beings desire
and feaf” The theory advocated further by John Finnis propsuthat there are

certain basic forms of goods vital for human exiseewhich are to be pursued while
what causes discomfort, pain or anguish is to lEdad?® These basic goods have

been regarded as being self-evident and irreducibtamples of these basic goods

24 Richard Posner (1973) brought economic analysisaof to the attention of the general legal

academy; Posner made two claims: (I) Common lawllegles are, in fact, efficient; and (Il) Legal

rules ought to be efficient. In both claims, “effiot” means maximization of the social willingndes-

pay. In the course of the controversy, two othaings were articulated in Kornhauser (1984, 1985):

(111 Legal processes select for efficient rulesddlV) individuals respond to legal rules econaaiiic

% Stanford Encyclopedia of Philosophy websitehtgt://plato.stanford.edu/entries/natural-law-eshic
(accessed 13/7/2014).

% Alex E. Wallin (2012) “John Finnis’s Natural Lawh&ory and a Critique of the Incommensurable
Nature of Basic Goods,” in 35Qampbell Law Revie®8-81.
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include life, religion, knowledge, self-sustenanseciability, amongst others. John
Finnis then details that these goods must have soatkodological requirements to

ensure practical reasonableness.

These methodological requirements are principleshvfacilitate the enjoyment of
these basic goods. Among which include the favoangd fostering self-sustenance.
Governments then should enact laws to ensure tjogreant of these basic goods.
Any laws that purport to limit the enjoyment of leebasic goods is void. These basic
goods though have been critiqued for being inconsueble. These goods lack an
objective way of measuring them. For instance tiecjple of self-sustenance cannot

be measured objectively.

With regards to this research, the right to ownpprty and property itself is a
universal good desired by human beings irrespeditheir background’ This right

is closely linked to the principle of self-susteoanThis study also acknowledges that
the amount of property one is to own to ensureigefft sustenance cannot be
objectively measured but this does not take awam fthe significance of the basic

good.

The focus of the Study is on property rights. Ashsuhe failure to solve the squatter
problem at the Coast of Kenya results in an inffmgnt of the Mijikenda’s human
rights. This study corresponds with the natural ldaeorists in propounding that
property is a universal good desired by human Iseiggd thus should be shared

equitably.

2" Brian Bix (2012)Jurisprudence: Theory and Contegtarolina Academic Press, North Carolina, pg
65.

10
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1.4  Objectives of the Study
The overall objective:
The overall objective of the study is to examine froblem of squatters at the
Kenyan coast with a focus on how the matter is esklrd in the Constitution of
Kenya as well as the new legal regime on land.
The specific objectives of the study are to:
1. Examine the historical origin of the squatter pesblat the Coast from the
pre-colonial, colonial and post-independence era.
2. To examine the pre-2012 land regime and its camiob to the squatter
problem.
3. To interrogate whether the current legal framewadkuding the Constitution
of Kenya and the new land laws, to wit, the LangiReation Act number 3 of
2012, the National Land Commission Act number 2@f2 and the Land Act,
number 6 of 2012, are adequate to address thetegissue at the coast.

4. To make appropriate recommendations for reform.

15 Research Questions of the Study
The overall research question that this Study ade®is what led to the challenge of
squatters at the Kenyan coast with focus on hovs doe Constitution of Kenya and
the new legal regime on land address this chalenge
This specific research questions are as follows:

1. Historically what led to the squatter problem a Kenyan coast?

2. What regime of laws existed before the currentlléganework and to what

extent did they contribute to the squatter problem?

3. To what extent did the squatter problem informehactment of the new land

11
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laws in Kenya?
4. Do the new land laws as well as the ConstitutionKehya provide an
adequate mechanism for resolving the squatter @nolak the Kenyan coast?
5. What amendments (if any) can be made to the nedviiams to provide more

adequately to the resolution of the squatter proldéthe Kenyan Coast?

1.6 Hypotheses
This research presumes that:

1. The squatter phenomenon at the Kenyan coast cdimkesl historically to
legal regimes adopted by the pre-colonial, coloarad post-colonial regimes
which legal regimes were developed to actively gbate to the alienation of
land originally belonging to the indigenous people.

2. The post -2010 legal framewovkz. the Constitution of Kenya, 2010, and the
new land laws, to wit, the Land Registration Actnhher 3 of 2012, the
National Land Commission Act Number 5 of 2012 amel ltand Act, Number
6 of 2012, all of which came into force after th®mulgation of the 2010
Constitution, have the potential to adequately lvesthe squatter problem at
the Kenyan coast and specifically whether:

3. There is need to amend the pre-2010 land laws rto tae National Land
Commission (NLC) with a specific mandate and poweeobtain a lasting
solution to the squatter problem at the Kenyantgoas

4. There may be a need to have institutional reformsesolve the squatter

problem at the Kenyan coast.

12
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1.7  Justification for the Study

The squatter problem is still rife at the Kenyamastodespite numerous efforts to cure
it. There are various historical as well as so@btgal reasons as to why the problem
still exists. A step in the right direction was ¢éakwhen the new land laws were

enacted and which parthddressed the issue.

This Study makes an addition to the existing dise®wn the subject with a focus on
the dynamics post the promulgation of the 2010 @mii®n and the 2012 land laws.
Although the subject of squatters at the Kenyarstchas been extensively studied,
most of the publications available concern themeselvith the problem pre- the 2010
Constitution and the 2012 land laws.

This research, which is focused on the situatiash @gvelopment post the new legal

regime, is therefore necessary and relevant.

1.8 Literature Review

This paper recognizes that many scholars have dlehte the land question at the
Kenyan coast including attempts at tackling theasign problem, its origins and
suggested solutions. This paper shall endeavolutinl on these and enhance it

through an analysis of the legal developmentserfitid.

In his analysisFredrick Coopef® researched on the transition from the abolition of
slavery and the notion that the British, in anragieto maintain agriculture labour but
still abolish slave trade, imposed taxes and otheasures to force Africans into the

needed work force. In his analysis the indigence@pfe were allowed to grow crops

8 Frederic Cooper (1997rom Slaves to Squatters: Plantation labor & Agitare in Zanzibar &
Coastal Kenya, 1890-1926leinemann Education Books, New Hampshire.
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such as coconuts on land that did not belong tmtke long as they acknowledged
the rights of the landowner. He observed that thiésB occupation of the Kenyan
coast destabilized the existing African land teraystem. The colonial state opted to
establish a tenure system that was safe, reliatde“British.” The rigidity of the
British land tenure system, however, did not alllov ex slaves and the local

Mijikendato acquire property.

In his work Fredrick Cooperlooks at the coast colonial economy and the effett
the policies imposed on the wellbeing of tMijikenda His detailed approach
towards the situation of the squatters at the Kerggast provides us with a glimpse
of the life of the squatter during the precarioua ef colonialism. His analysis,
however, is a historical perspective of the origfrthe challenge. It fails to address
the challenge, more so, from a constitutional aegall perspective. This Study
analyses the historical perspective by buildingtloen work byFredrick Cooperand
provides solutions to the challenge of squatteset@n the current 2010 Constitution

and the existing legal framework.

Closer home,Dr. Benson Mulemiobserved that whereas the land problems
originated in the pre-colonial era the subsequestgolonial regime8 exacerbated
the landlessness and squatter problems througltiaecof patronage, nepotism and
cronyism in rewarding “their own”. It is widely beled that th&ikuyu were able to

benefit from settlement schemes, such asMpeketonisettlement scheme at the

2 Benson Mulemi (2011) “Putting Land Grievances Behis in Kenya,” A report on the Historical
Roots of Land-Related Grievances in Kenya, at
http://www.academia.edu/1420126/Historical_RootsLahd-Related Grievances_in_Kenya
(accessed 9/11/2014).

% The governments of Jomo Kenyatta and Daniel Arapthie first and second presidents of Kenya
who cumulatively ruled from 1978 to 2002.
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coast. His analysis, however, is also premisedenton the pre-2010 Constitution
and excludes the impact of the subsequently endetgslation. This lacuna in his

Study will be sufficiently addressed in this Study.

Professor Kivutha Kibwanan his essal} attributes the squatter problem at the
Kenyan coast to the Arabs and the Islamized Afscdde, however, fails to analyse
the impact that the imposed foreign land tenurgéesyshad on the land rights of the
indigenous people of the Coast of Kenya. This Stadiyresses the impact that these
foreign land tenure systems had since they faddthtl an equivalence of the African
land rights in the rights protected under the fgmeiand tenure systems. Further, the
imposition of the foreign land tenure systems was/ed by individualistic,
capitalistic interests that were peculiar and gieario the indigenous African
accustomed to communal. The resulting impact ofirtiygosition of the foreign land

tenure systems is sufficiently pressed upon in$tisly.

Karuti Kanyinga®* comes closest in objectives to this paper. Heyaealthe complex
land issues at the Kenyan coast with specific esiph@ theKilifi district, which
forms the focal point of this work. He analyses tbsue of land ownership and the
squatter problem and how leaders from the regioe Baught to address it. Similar to
Fredrick Cooper his focus is on the colonial and post-colonial. 8fhe impact of the
2010 Constitution and the subsequent land lawsmassing in his paper. Further, no

solutions as to how best to combat the challeng&jobtters at the Coast of Kenya is

3 Kivutha Kibwana (2000) “Land Tenure, Spontaneoetl&ment and Environmental Management in
Kenya,” in Smokin C. Wanjala (edgssays on Land Law: The Reform Debat&émya, Faculty of
Law, University of Nairobi, Nairobi, pp 105-134.

32 Karuti Kanyinga (2000Re-distribution From Above: The Politics of LandjRs and Squatting in
Coastal KenyalNordiska Afrikainstitute, Sweden, http://www.diva-
portal.org/smash/get/diva2:271584/FULLTEXTO1.pafcessed 9/11/2014).
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highlighted in the Study. This Study builds on therk by Karuti Kanyingaon the
squatter problem at the Coast and to an extent,amumo what degree the leaders in
the region have addressed the challenge. This Stouolever, adds to Karuti
Kanyinga’s Paper in analyzing the challenge of #eua at the Kenyan Coast paying
attention to Kilifi County, thus covering a larggeographical area. Further, this Study

provides such recommendations as to resolve thegteguehallenge.

In his paperLand Tenure Problems in The Ten-Mile Strip of tleasE Province of

Kenya®

Professor Okoth Ogendarovides a historical background to the issue and
proposes tentative solutions. His solutions, howew#e not in tandem to the
Constitution, 2010, and the subsequently enactedl lmwvs having been published in
1977. This Study borrows some of the recommendsitaomd adapts them to best suit

the current constitutional and legal framework.

Professor Patricia Kameri-Mbote and Kithure Kindikn a paper entitledrouble in
Eden: How and Why Unresolved Land Issues Landed¢@fl Kenya” In Trouble In
2008" address the thorny issue of landlessness and thattsqg problem at the
Kenyan coast. The state that the problem of lasdkss culminated to the 2007-2008
post-election violence since persons identifiedmtbelves along ethnic lines as a
means to ensure their guaranteed access to laed. rBecommendations are geared
towards limiting speculative land holding to indluals and weaning Kenyans off

their dire need for land. They fail to address Hmest to deal with the historical land

3 Okoth-Ogendo (1977) “Land Tenure Problems in tlem-WMile Strip of the Coast Province of
Kenya,” Memorandum Prepared for and at the Repfeitte Parliamentary Select Committee on the
Issue of Land Ownership along the Ten-Mile CoaStdp in Kenya.

3 Ppatricia Kameri-Mbote & Kithure Kindiki (2008) f6uble in Eden: How and Why Unresolved
Land Issues Landed ‘Peaceful Kenya’' in 2008,” inl \&5:2 Forum for Development Studjes
Norwegian Institute of International Affairs, Roedlige, 167-193.

16



THE SQUATTER PROBLEM AT THE KENYAN COAST

injustices having been perpetuated by the varialitigal regimes that have been in
power plaguing the communities in Kenya. The recemadations made in this Study
are to the effect that they remedy the historiaaldl injustices perpetuated upon the

communities living in Kilifi County.

On this issuePaul Maurice Syaggan his articleLand Ownership and Use in Kenya:
Policy Prescriptions from an Inequality Perspectoamcerns himself with the evident
differences and benefits that accrue to groups iadividuals due to inequality.
Specifically, he focuses on land ownership in Kerarad makes recommendations to
review the legal and administrative framework fowalfor equitable access to land by
the citizens of Kenya. His analysis focuses on lhistorical land injustices arose in
Kenya. He postulates that the disposition of landrindy the colonial era
disadvantaged some sections of the society rergléram landless. He states that the
best mechanisms to address the historical landstiogs in Kenya is through
appropriate civic education, sufficiently fundingetNational Land Commission and
the implementation of a proper legal framework. Fesommendations, however,
focuses on the Kenya, and are based on the assuntpat the injustices faced by
communities in Kenya are of a similar nature. T8isidy instead focuses on the
communities living in Kilifi County, who are majgrithe Mijikenda, and addresses

the historical land injustices that have plagueddtea and its inhabitants.

Mwandawiro Mghanga® has explored the history of the Kenyan coast,ex@mined
in detail the extent to which the leaders in thetgeave dealt with the issue. He

analyses the challenge of landlessness from agadlipoint of view stating that the

% Mwandawiro Mghanga (2010)sipoziba Ufa Utajenga Ukuta.and, Elections, and Conflicts in
Kenya's Coast Provingéleinrich Boll Stiftung, East and Horn of Africa.
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conflicts during the 2007-2008 elections at the sTgaovince were sparked off by
unresolved land issues. He states that since indepee, land at the Coast of Kenya
has been used for political patronage thereby ifaiilg cronies who have been
unwilling to resolve the challenge of squatterss general analysis covers the entire
Coast province ranging from Taita Taveta, Southsf;okana River and Tana Delta.
This Study, on the other hand, focuses on KilifuGty and the origin of the squatter
challenge therein. Further, the challenge of squmtts analysed from the legal
perspective of repealed and current laws on lahd. dim of this is to determine the
degree to which the repealed legal framework coated to this challenge and

whether a solution lies in the current constitusiloend legal framework.

1.9  Scope of the Study
The scope of this study is to examine the squati@blem at the Kenyan coast and
how the problem is addressed and tackled in thstitofion of Kenya together with

the new regime of land laws.

This study also aims to review the land laws thasted prior to the current legal

framework. It looks into how the issue of squatiges dealt with in the old regime of
land laws, in order to establish whether these leawdributed to the persistence of
the problem.

This study also seeks to recommend ways in whiehcthrrent legal regime can be
improved in order to efficaciously deal with theuatfer problem. Inasmuch as the
issue of squatters is a problem existing in otretspof the country, this study was

limited to the Kenyan coast.
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1.10 Methodology
The research relies on secondary sources of infaymancluding but not limited to:
1. Desk review of existing literature and scholarlyriwan this area. This shall
include an in-depth analysis of authoritative pestiewed journal articles,
books, monographs and research papers.
2. Review of existing laws, government records antissies available from the
Internet, ministry of lands and the national bureéwstatistics. This provides

the situational analysis of the challenge on tloaigd.

1.11 Chapter Breakdown

Chapter onechapter one will be an introductory chapter. ilt provide a background
and introduction to the problem as well as settbeatobjectives of the research. This
chapter will also include the theories and hypatsesn which the research shall be

grounded, an outline of the literature review amel iesearch methodology.

Chapter two chapter two will delve into the regime of landviathat existed prior to
the enactments of 2012 land laws and the Constitudf Kenya, 2010. These laws
were numerous and complex and were the origin ahdegjuently contributed to the

problem of squatters at the Kenyan coast.

Chapter three chapter three will provide an analysis of exigtlagislation touching

on including but not limited to the Constitutionkénya, The Land Act, Number 6 of
2012 and the Land Registration Act Number 3 of 2@t2l the National Land
Commission Act Number 5 of 2012. This analysis a# done in an attempt to

establish whether these laws provide solutionfi¢ochallenges identified above and
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whether they need to be reformed and/or other Evasted.

Chapter four chapter four will come up with conclusions andammendations

based on the findings made after an analysis oéxieting legislation.
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CHAPTER 2
2.0 HISTORY OF LAND LAWS IN THE COAST OF KENYA
2.1 Introduction
The land laws existent in Kenya prior to the progatibn of the Constitution greatly
contributed to the squatter problem at the Coasly Oy identifying the root cause of
the problem of squatters will we be able to sudiintly address it. This approach will
provide a holistic realization of the causes of gSwuatter problem and thus a

mechanism to remedy the quandary.

In this Chapter, the focus will be on the contribatto the squatter problem by the
laws that existed prior to the institution of thewnlegal regime. This chapter will
look at laws and regulations governing land in gotnial Kenya, colonial Kenya
and post-colonial Kenya. The essence of this chappeld be to investigate to what
extent the said laws exacerbated or pacified theatsey problem. The geographical
focal point of this Chapter is the Kenyan Coaste Plarticular focus of this chapter
will be on the land laws that had a direct impantthe squatter problem being

experienced at the Coast of Kenya.

This chapter seeks to answer two interrelated relseguestions: first, historically
what led to the squatter problem at the Kenyant@oAsd second, what regime of
laws existed before the current legal framework @mnghat extent did they contribute

to the squatter problem
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2.2 History of the Kenyan Laws on Land

The History of Land Laws in Kenya may be addressater three subtopics:
* The Pre-colonial period;

* The Colonial period; and

» The Post-independence period.

2.2.1 The Pre-colonial Period

Communities in pre-colonial Kenya had unwritten $asggulating the ownership and
use of Land within the community. The laws govegnliand were specific and varied
from community to community but there were somimiis features that cut across

most laws on land in pre-colonial Kenya.

Land in Kenya was primarily used as “commons” wh#revas held as a trans
generational asset. The ancestors, the living aed tdescendants simultaneously
owned the land. Land was managed at different $egelsocial organization with a
social hierarchy in the form of an inverted pyraniiie family was at the tip and the
community at the base, of the inverted pyrafiidhe system in place essentially
guaranteed access to land for all members of threan@mity because of lack afe

jure individual ownership of land’ Laws governing land were in existence prior to
the settlement of the British in Kenya. These miewmial laws on land sought to
achieve a different objectiveiz. to ensure access to land to members of the

community.

% H.W.0. Okoth Ogendo (2002) “The Tragic African Qoons: A Century of Expropriation,
Suppression and Subversion,”liand Reforms and Agrarian Change in Southern Affii@gramme
for Land and Agrarian Studies, School of Governni¢gmiversity of the Western Cape), p 2.

37 Karuti Kanyinga (2000Re-distribution From Above: The Politics of LandjRs and Squatting in
Coastal KenyalNordiska Afrikainstitute, Sweden, http://www.diva-
portal.org/smash/get/diva2:271584/FULLTEXTO1.palfcessed 9/11/2014) pg 31.

22



THE SQUATTER PROBLEM AT THE KENYAN COAST

The persons living at the Coast, and in partictiter Mijikenda had similar laws
regarding ownership of Land. The mechanisms adtitigin the community targeted
providing access to land through well-establishetérnal social mechanisms of
ownership and use. This removed the issue of laadfersons since what really
mattered was access to land, not ownership. Owipevsited in the community. This
structure of land ownership existed in relativebsity till the arrival of the Arab

merchants.

The Arab merchants disrupted the land tenure systeough establishment of slave
trade and private claims over the coastal land Hey Sultan of Zanzibar and the
subjects living under the SultdhBy the time of the building of the Fort Jesus bg t
Portuguese in 1593, the Coastal region was undeiOtinani Arabs? By the 14

Century when the Europeans started penetratingCtieestal region, the Sultan of

Zanzibar was already exercising jurisdiction over Coastal region.

The settlement of Arabs at the Coast came with sijom of Islamic sharia law over
the region under their jurisdiction. While Islan8baria Law promoted public interest
it also established the right to private propéttyhis was to some extent similar to

the African Tenure over land. The imposition ofilsic Sharia Law on non-Muslims

3 John M. Mwaruvie (2011) “The Ten Miles Coastalif8tAn Examination of the Intricate Nature of
Land Question at Kenyan Coast,” in Vol 1 No Rfternational Journal of Humanities and Social
Science Centre for Promoting Ideas (CPD), Los Angeles, at
http://www.google.com/url?sa=t&rct=j&g=&esrc=s&saa=web&cd=4&ved=0CDsQFjAD&url=http
%3A%2F%2Fwww.ijhssnet.com%2Fjournals%2FVol_1 No R€cember 2011%2F17.pdf&ei=iLlz
U-WaH-mY0QWZ50HwWCQ&usg=AFQ]CNFNMLIM4mOLUMf-
VIsoK1FLsOMCVQ&sig2=U2sRgTeG8zLJ1rRA4iXZJg&bvm=8281344,d.d2k (accessed
19/8/2014) pg 178. See also Charo J.B. (1977) ‘Thimact of Land Adjudication under the Titles Act
Cap 282 in Kilifi District,” LLB Dissertation, Unigrsity of Nairobi.

39 African Studies Centre Website, dtttp://www.africa.upenn.edu/NEH/khistory.htrtaccessed
20/8/2014).

“0Wael B. Hallag (2009n Introduction to Islamic LawCambridge University Press, Cambridge, pg
16.
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(living within the jurisdiction of the Islamic Lawprovided that non-Muslims were
also to enjoy the same political and cultural righs Muslims in the regidh.Thus,
the Sultan provided protection for land owned byidsns who were not Muslims and

Muslims living under his domain.

As aforesaid, the imposition of Sharia Law allowed title to land to be held by a
single individual rather than the community as alehas it once was. Sharia Law
advocated more for private ownership of propertyilsthproviding an overriding

objective of prioritizing public interest. This wa®mewhat similar but intrinsically
different to the African customs that provided éfommunal ownership of land for the

interest of the community (public).

It is around this period that the problem of lasdlegess and subsequently squatters
began. The private ownership claims established\iaps and the subjects of the
Sultan of Zanzibar over land at the Coast set these for the growth of the squatter

population at the Kenyan Coast.

The land laws in existence prior to the coloniaiiqek for the settlement of the Arabs
was informal and of a social nature. It soughtrisuge equitable redistribution of land
by granting ownership to the community at large alholwing for individual access to

land depending on the membership of the person.

Pre the Arab influx, squatters never existed bexdlne community owned the land.

“1 The Constitution of Islamic State of Madina was tinst written Constitution in Human history to
govern the Muslims and non-Muslims living in Meditigis used as an example of what kind of rights,
duties and privileges non-Muslims living under Shdaw enjoy, at
http://www.constitutionofmadina.com/wp-content/ugdts/2012/02/Constitution-of-
Madina_Articles.pd{accessed 27/8/2014).
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The challenges that arise from the use of landa &ommons,” as advanced by
Garret Hardin (1968)he Tragedy of the Commonever manifested in Kenya, rather
the failure to recognize the African comm®nis what led to some, if not most of the

squatter problems experienced at the Kenyan Coast.

2.2.2 The Colonial Period

The 1884 Berlin Conference delineated specific sgghef influence for the various
European Colonial powers. The major colonial haldfior Britain was, amongst
others, British East Africa. This included the Kany Coasf? The British
Government then granted the administration of #ggon to the Imperial British East
Africa Company (IBEAC). IBEAC had been granted galocharter in 1888 that
allowed it to enter into concessions on behalhef British government so long as the
concessions were beneficial to and relevant fordgneelopment of the British sphere
of influence®® This allowed IBEAC to enter into a concession wiftle Sultan over

the land at the Kenyan Coast.

The concession entered into by the Sultan of Zamzahd the IBEAC perpetuated the
alienation of land from the Coastal people. Theeagrent provided that all the rights
to the land (that was not private land) in the &u#t territory were ceded to the

Imperial British East Africa Compariy.

“2 H.W.O. Okoth Ogendo (2002) “The Tragic African Qoons: A Century of Expropriation,
Suppression and Subversion,”liand Reforms and Agrarian Change in Southern Af(Ragramme
for Land and Agrarian Studies, School of Governntiémitversity of the Western Cape) pg 5.

3 About Geography website, fattp://geography.about.com/cs/politicalgeog/a/bednferenc.htm
(accessed 20/8/2014).

“4 Encyclopedia Britannica Website, at
http://www.britannica.com/EBchecked/topic/315078ia/259594/The-British-East-Africa-Company
(accessed 27/8/2014).

5 H.W.O Okoth-Ogendo (199Tenants of the Crown: Evolution of Agrarian Law dntitutions in
Kenya African Centre for Technology Studies, Nairolg, 16.
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The concession agreement provided a means by wheration of land belonging to
the indigenous people at the Coast would beginake tplace. The gist of this
concession agreement between the Sultan of ZanaimhiBEAC was that all land
not formally recognized by the Sultan as being unmterate ownership was granted

to the Imperial British East Africa Company.

It is important to note that due to the imperiatime of jurisdiction, which relates to
sovereignty over foreign territory, the concessamreement only granted IBEAC
rights to the land under the dominion of the Syliam within the 10 mile Coastal
Strip*° It was at this point in time however that the paion for the land held under

communal ownership declined substantially.

The signing of the concession agreement led toe®ecise of jurisdiction by the
British over the region and subsequently the oveatf laws governing the land
within the ten-mile Coastal strip. As such thengig of the concession agreement
had a profound impact on the dispossession ofahé belonging to the indigenous

people at the Coast.

Dispossession of land continued with the enactment894 of the Indian Land
Acquisition Act that applied to Zanzibar and thenian coast. IBEAC had been
declared insolvent in 1895 and subsequently suerexidthe concession it had entered
into to the British government. The enactment ef Alct was after the declaration of
Kenya as a British Protectorate. The Act souglilispossess inhabitants of the region

including Indians and Europeans of land for theppae of construction of the

*ibid.

26



THE SQUATTER PROBLEM AT THE KENYAN COAST

railway*’ The land from the 10-mile coastal strip to theiiur of Kenya was treated
as ownerless. The reason behind this was thatstregarded that Africans had no
private proprietary (ownership) rights over landdawere merely interested in

occupation of the lan®.

The imposition of the Indian Land Acquisition Ach i1894, set the stage for
importation of more Britain- based land laws to Ka&nThe importation of these laws
led to the evolving of a system of laws that wea#oted towards developing the
economic potential of Kenya for the benefit of tBdatish. Land as a factor of

production was of great importance to the Britishdeveloping the economy of
Kenya. Prior to the enactment of the Indian Landjisition Act, the British were

only able to acquire land at the Coast of Kenyaupgh agreement with the Sultan.
The agreement that had been entered into by tharSahd IBEAC subsequently

applied to dealings between the Sultan and Brgmrernment.

In order to enable the acquisition of land by thigigh, the Land Regulations of 1897
were enacted. These regulations on land facilitdtedransfer of land at the Kenyan
Coast to the British settlers by granting the Cosswiner in Kenya the power to
appropriate land by the issuance of twenty-one {2hy lease certificates over land.
These leases were renewable if effective occupatiten proved. The matter of
effective occupation was solely tailored to favtiue British since it was deemed at
the time that the indigenous people’s customs erutie of land were not regarded as

effective occupation.

47 Karuti Kanyinga (2000Re-distribution From Above: The Politics of LandjRs and Squatting in
Coastal KenyalNordiska Afrikainstitute, Sweden, http://www.diva-
portal.org/smash/get/diva2:271584/FULLTEXTO1.palfcessed 9/11/2014) pg 36.

“8 H.W.O Okoth-Ogendo (199bp. cit.
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A land law that was subsequently applied in Kenys Whe Foreign Jurisdiction Act
of 1890. This Act gave to the Crown the power oftool and expropriation over
“waste and unoccupied land in protectorates whbeget was no settled form of
government and where the land had not been apptegrieither to the local
sovereign or to individuals.” This provision on tawas incorporated in the 1901 East
African (Lands) Order-in-Counéil and so were the provisions of the Land

Regulations of 1897.

The incorporation of the Foreign Jurisdiction Adt 1890 into Kenya is a further
example of how the squatter problem at the Kenyaas€was created through the

importation of foreign laws into Kenya.

The application of imported laws into the local datenure system disrupted the
existing tenure in land. A direct result of the egriation of land that the British
government considered to be waste and unoccupiedhgancrease in the population

of squatters.

The indigenous people of Kenya had various uselafar such as pastoralism, among
the Maasai or bee keeping among the Kamba. At #ey&n Coast, some of the use
of land includednter alia religious as is common in the forested teyas® were

situated. The reason and purpose for Africans lgathe large bare tracts of land at
the time was as a result of a “nomadic” rotatiortlma land due to sparse populations

and as an effective natural method of resource ezsaion and managemett.

491
ibid.

0 Kaya is a Miji Kenda term for a sacred place ofship, sacrifice and libation

1 Wellington Nguya Wamicha and Justus Inonda Mw#2@90) “Environmental Management in

Kenya,” inEnvironmental Forum Publications Series, Naf
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However, the British did not regard this use ofdahby Africans as effective
occupation. For this reason the British then appatgd the land and granted it to

British settlers.

It is however imperative to note that whereas tie@asition of the Crown Lands
Ordinance in 1902 at the Kenyan Coast targetedsldmibonging to the indigenous
populations, it had little or no effect over lanckapied by the subjects of the Sultan
or other persons at the Coast who practiced Isladnveere therefore deemed subject
to Muslim law. An example of this discriminatorlyemation of land is the alienation
of 95 % of the land at Malindi and Kilifi, which @mpredominantly occupied by the

Mijikenda, which land was subsequently appropriatefirabs and Swahili¥

The Crown Land Ordinance of 1902 forced persongotteit land that was not
developed or occupied.It also gave to the Crown in England title to landenya.
The Crown could lease or grant freehold title daed considered to be “unoccupied

or under-developed,” regardless of any claims afienship>*

The Arabs and those that practiced Islamic LavhatGoast were not affected since it

was assumed that private ownership rights had bseblished by the application of

http://www.google.com/url?sa=t&rct=j&g=&esrc=s&sa@=web&cd=1&ved=0CB8QFjAA&url=http
%3A%2F%2Fwww.ossrea.net%2Fpublications%2Fimages¥aEs¥%2Fossrea%2Fenv-kenya-part-
2.pdf&ei=ytX5U-

GOHoTTaOmLgMgH&uUsg=AFQJCNHtJINHLB 9QRQTp8plaHKscLpR&sig2=0t3FSHOKURUGS
GRdpTIHbA&bvmM=bv.73612305,d.d2s&cad=Ijaccessed 24/8/2014) pg 20.

2 Karuti Kanyinga (2000)Re-distribution From Above, The Politics of LangiRs and Squatting in
Coastal KenyalNordiska Afrikainstitute, Sweden, http://www.diva-
portal.org/smash/get/diva2:271584/FULLTEXTOL.fafcessed 9/11/2014) pg 59.

3 Benson Mulemi (2011) “Putting Land Grievances Behis in Kenya,” A report on the Historical
Roots of Land-Related Grievances in Kenya, at
http://www.academia.edu/1420126/Historical_RootsLahd-Related Grievances_in_Kenya
(accessed 9/11/2014) pg 5.

** ibid.
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Islamic Law and presumably that most Arabs hadmputvestment into the land they

were in possession of.

The brunt of the imposition of these laws fell tve indigenous people at the Coast
(mainly Mijikenda) who lived outside the ten-mileastal strip, which was under the
jurisdiction of the Sultan. They were dispossessdtieir land without compensation
for the reason that the British government failecconsider any legitimate right to

land founded on community ownership arrangements.

In order to further facilitate the transfer of lafrdm the Arabs to the British at the
Coast, the British enacted the Land Titles Ordieanic1908° The imposition of the
Land Titles Ordinance was a further disruptionhdd tand tenure system at the Coast
and in effect went ahead to perpetuate the proldérsquatters. The Ordinance
granted free hold titles to Europeans whilst resgnthe less fertile and more arid

lands for the Mijikenda.

The creation of the reserves commenced in areasméige further away from the
shoreline. This point also marked a shift from énstwhile arrangement of granting
the Europeans 21-year leasehold titles. These weve converted to absolute or
almost absolute tenures in the form of leasehdi@99 years and the grant to settlers
of estates in fee simple. The initial plan for gsleasehold certificates ensured land
flowed to the party with the greatest need to dgvél hence establishing a basis for
the redistribution of land. Upon imposition of freeld titles, the earlier intention and

objective of redistribution of the land to the igehous populations was extinguished.

55 . .

ibid.
%% Frederick Cooper (1998 rom Slaves to Squatters: Plantation Labor and Agiture in Zanzibar
and Coastal Kenya 1890-1929einemann Educational Publishers, New Hampshtr&93.
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In response to complaints raised by the Britishlesst with regard to the Crown
Lands Ordinance of 1902, the British administrationKenya enacted the Crown
Lands Ordinance of 1915. The 1915 ordinance espotise position that land
occupied by the indigenous people or reserved Herr tuse by the Governor, was
considered to be Crown Lands and hence the goveowd alienate the land. The
Ordinance also extended the Lease period createddeb@grown Lands Ordinance of
1902. The Lease periods were extended to nine bdraftd ninety-nine year5The

effect of the two Crown Land Ordinances was to makean indigenous people,
“Tenants at the will of the CrowH. The Crown had the prerogative to willy- nilly

appropriate, grant, dispossess or lease land tonany

At this time, the indigenous populations had beeoved to established native
reserves that were insufficient to handle the gngwAfrican populations living there
and, even worse, eroded the initial African tenomeland, which allowed access to

use of land®

All in all, the enactment and imposition of thesetiBh laws on Kenya led to

immense alienation of land and dispossession oinitigenous people of their land.
It marked the beginning of the problem of squatédthe Kenyan Coast. It essentially
turned the indigenoublijikenda into “tenants” on their own land. Most indigenous

groups at the Kenyan coast did not own any landediately upon enactment of the

" Karuti Kanyinga (2000)Re-distribution From Above: The Politics of Landjfs and Squatting in
Coastal Kenya, Nordiska Afrikainstitute, Sweden, at http://www.diva-
portal.org/smash/get/diva2:271584/FULLTEXTOL.fafcessed 9/11/2014) pg 37.

8 H.W.O Okoth-Ogendo (199Tenants of the Crown: Evolution of Agrarian Law andtitutions in
Kenya African Centre for Technology Studies, Nairolg, 16.

%9 Karuti Kanyiga (2000jbid.
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Crown Land Ordinance of 19F8.

The British administration in Kenya subsequentlyedathe problems that arose from
overcrowding in the native reserves. They then casioned the Kenya Land
Commission in 1934 to make recommendations on thg ferward with regard to

African reserves. This is when the debate on inldiglization of tenure began.

In 1954, this debate culminated in the commissigramd implementation of the
recommendations of thé>fan to Intensify the Development of African Agitiere in
Kenyg” commonly referred to as theéStvynnerton Plan"after R.J.M. Swynnerton,
who was its brainchild. The plan advocated forvwdlialization of tenure as a means
of developing agriculture, in Kenya. The plan saughdo away with the traditional
communal tenure of land. It was argued that théittcamal communal system of land
tenure would not ensure security of tenure. Theviddalization of tenure, it was
argued would enable the African farmer, who wasviptesly denied capital for

investment, to acquire capital for development pags’*

In order to give effect to the recommendationshef wynnerton plan, the colonial
government enacted the Land Consolidation Act &919he aim of which was to
consolidate the fragmented pieces of land into esocally viable parcels of land.
The enactment of this statute led to further dispt@ent of persons and loss of land

for others. This in itself increased the squattebfem.

The intentions of the Swynnerton plan were nobliegmnded up accumulating land for

% |saka Wainaina Gathomo & AnotherMorito Indagara & the A.G of KenyaKLR.
®1 Deepak Lal & Paul Collier (1986)abour and Poverty in Kenya: 1900-198Clarendon Press,
Gloucestershire, pg 27 and pg 45.
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chiefs and loyalists instead of the persons whoeweal owners of the land. It has
been argued b@ginga Odingan Not Yet Uhurff that the Swynnerton Plan ended up
creating bourgeoisie to protect the interests ef Bnitish Colonialists the effect of

which was the birth of a division between the pessowning land and the landl€Ss.

Most land alienation from the native Africans a¢ tkenyan Coast happened during
the colonial period. British administration in Kenperpetuated the acquisition of the

land through enactment of ordinances, which disehised the Africans.

It is evident that the recommendations from the missions and the plans on land
further pushed the British government agenda ial wisregard of the interests of the
indigenous populations - the real owners of thed.ldburing the pre-colonial and

postcolonial era, extensive (land) disenfranchigenweas perpetuated against the
indigenous people at the Kenyan coast leading ¢ohilwrgeoning of the squatter
problem.

As such, the squatter problem is a direct consempuehthe colonial land policies and

laws %

It is imperative to note that the historical injass, including, but not limited to the
forced alienation of the coastal lands thereby rdis@chising the indigenous

populations, have been acknowledged by the Bfffish.

%2 Oginga Odinga (1974Yot Yet Uhuru: An Autobiographyeinemann Publishers, New Hampshire,
pp 107.
% Mwandawiro Mghanga (2010)sipoziba Ufa Utajenga Ukutd.and, Elections, and Conflicts in
Kenya's Coast Proving¢éieinrich Boll Stiftung, East and Horn of Afrigag 20.
64 1
ibid
% Kenya Land Alliance (2004) “The National Land Rglin Kenya: Addressing Historical Injustices,”
Issue Paper No 2/2004, l#tp://www.caledonia.org.uk/land/documents/kla_ésswpaper.pdf
(accessed on 12/11/2014), pg 5.
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2.2.3 Post-Colonial period

Upon the attainment of independence in 1963, theemmnent of Kenya inherited

many of the laws that had been passed by the IBridiging the colonial period.

Examples of these Laws include the Crown Landsr@rttie (which later became the
Government Lands Act). This blind inheritance afidathat had been tailor-made for
the forceful alienation of African lands by the t&ih essentially provided continuity

to the alienation by the new government.

Notably, there were some basic principles that wageeed upon by the British
colonizers and the Kenyan leaders. Examples of puakiples are the protection of
private property and a resettlement programmednéed by the government of
Britain by way of a grant to Kenya. The resettletqmogram was aimed at curing the
malady of squatters in Keny&.This gave birth to the creation of schemes for
settlement. Several schemes were created at tis¢ icoplaces such aBezo Roka,
Mtondia, Mtwapaand Ngerenya Despite the establishment of these settlement
schemes the squatter problem at the coast wasumed.cThis was partly due to
government lethargy in ensuring that records oftt@eeficiaries (genuine squatters)
were proper and accurate and partly due to thetfiattoft time those who benefitted

were not always genuine squatters but land huregiess from upcountf.

After the passing of the Constitution in 1963, thess governing land under the

colonial regime were incorporated into the Kenyagal system. Here, lip service

® Paul N. Ndungu (2006) Tackling Land related Corruption in Kenya at

http://siteresources.worldbank.org/RPDLPROGRAM/Reses/459596-
1161903702549/S2_Ndungu.p@iccessed 2/9/2014), pg 3.

67 Karuti Kanyinga (2000)Re-distribution From Above: The Politics of Landjfs and Squatting in
Coastal Kenya, Nordiska Afrikainstitute, Sweden, at http://www.diva-
portal.org/smash/get/diva2:271584/FULLTEXTO1.6acessed 9/11/2014), pg 70.

34



THE SQUATTER PROBLEM AT THE KENYAN COAST

change was effected on the adopted laws. The Gosarnmerely changed the titles
rather than the substance of the adopted lawseXanple, the word “ordinance” was

changed to “Act” and “Crown” was changed to “Presitl or “Government.”

Amongst the laws that were adopted was the Crowrdsardinance of 1915. The
Government in 1963 adopted the ordinance and reshaimt@e Government Lands
Act, Cap 280 (“the GLA”). The Act was primarily ectad to make further and better
provisions for the regulation, leasing and the ptisposal of government lands. In
the same way the Crown Lands Ordinance of 1915 d¢lgeCrown of England
powers over the land in Kenya, the Government Lakatssimply transferred these
powers to the acting president. The President ltladisthe power to dispossess, lease,
grant and appropriate government land to any perSba powers of the president
were outlined in section 3 of the Act. Under thetgon, the president could also

exercise some powers over private property.

The powers exercisable by the president includedpthwer to vary any covenants,
agreements or conditions attached to land, maketgrar dispositions over
government land and accept the surrender of amhdid land. Under Section 20 of
the GLA the president could order for the sellinf leases over farms. This
notwithstanding that the president was a mere distoof the land holding the same
for the benefit of the populace. The president wssentially in the position of a
trustee for the people of Kenya, the beneficiaridse president was to be guided by

principles of English law and the doctrines of égjin exercise of his powefs.

% Cf Government Lands Act, section 77 exercise efghwers of the court on forfeiture of land for a
breach of covenant or condition.
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The reality, however, was that there was a blatigsregard and ambivalence of this
trust. The president in abuse of the powers coadeto him by the Governments Land
Act, allocated land to himself, his family, hiseinds and cronies. The court recently
declared some of the land decrees made by theRratedent Jomo Kenyatta illegal.
The Late president had made declarations on the bapowers allocated to him by
the Governments Land Act, Cap 280. The decreeshwiael dictated to whom land
was to be allocated and to whom a transfer of pnmogerty could be made, was

declared illegal and unconstitutiorfal.

Mzee Jomo Kenyatta relied on the allocation of |#mat had initially been held by
settlers to his cronies in order to solidify higrpaage and perpetrate sycophancy. At
independence the land held by the settlers was tmeaavert back to the indigenous
people who had been disenfranchised during thecq@eiial and colonial period.
Jomo Kenyatta abused the powers he wielded undeGtdvernment Lands Act and
instead used his presidential prerogative as attwalerve selfish interests and for

self-aggrandizement to the prejudice of the indayenpopulations.

Land at the Kenyan Coast was appropriated to tiie ehd the most vocal of
sycophants. The locals, the Mijikenda, continuedb¢odisenfranchised since their
political representatives were bribed using 1&hd\n example of such loyalist
rewarding and cronyism is the grant of large tradttand given to théate Ronald

Ngala who, even after benefitting from the provisionstleé Swynnerton plan, was

still awarded land by former president Jomo Kerayattorder to suppress the genuine

% Eunice Machuhi (2014) “Kenya court declares Jomenyétta land decree illegal,” iAfrican
Review on March 13, 2014, alttp://www.africareview.com/News/Kenya-court-deelstKenyatta-
land-decree-illegal/-/979180/2242636/-/i54gngzf#ér.html(accessed 6/9/2014).
70

ibid.
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land claims of the Mijikend&:

Subsequent presidents, including president DarmiabMoi who continued the trend
started by his predecessor, perpetuated this wémdying political patronage. Moi
also relied on the issuance of land titles to sdmngepersonal interests rather than
pillage public funds since the international comitutess scrutinized lantf. The
reliance on land for political patronage was alsoresponse to the reduction in
foreign aid resources.An example is the list of people (to be settled affocated
land) sent to the chairman of the allocation cortesitof the Magarini settlement

scheme in 1984. The list of persons had its oriffm® the office of the Presidefit.

Through progressive and unjust mechanisms of dltmteaof land the first two
presidents of Kenya ended up using the powers gewdf@ipon them to amass wealth
and power instead of solving the land problem atkKbnyan coast. Had the law been
clear as to procedure for the allocation of laradng would definitely have been made
in attempting to settle the squatters at the Keny@awst. Misappropriation of land
would have been limited and the squatter problemidcbave been, partially if not

completely, eradicated given that at the time pafpohs were still relatively sparse.

Another example of a post-colonial land law thatv ghe worsening of the land
problem at the Coast and Kenya in general wasribetment of the Registered Land

Act, Chapter 300 of the Laws of Kenya in 1963. Urgkxtion 28 of this Act, the first

"ibid.

2 Jacqueline M. Klopp (2000) “Pilfering the Publithe Problem of Land Grabbing in Contemporary
Kenya, Africa,” in 47:1Africa Today Indiana University Press, Baltimore.

3 Paul N. Ndungu (2006lackling Land related Corruption in Kenyat
http://siteresources.worldbank.org/RPDLPROGRAM/Reses/459596-
1161903702549/S2_Ndungu.p@iccessed 2/9/2014) pg 3.

" Weekly Review, May 4, 1984.
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person to register land held an indefeasible atler the land. Any previous claims

over the land were extinguished upon first regigira

The aim of this provision in the Registered Landt Aas to defeat competing
interests over land that had accumulated over tthaeng the pre-colonial and
colonial period. The Act was meant to transform $&us of multiple customary
claims to individual ownership. The Act also sougiitiron out the conflicts that
might arise due to multiple laws on land. This psan is found in section 4 of the
Act, which states that any law or practice, whishniconsistent to the provisions of
the Registered Land Act, shall cease to apply vatfard to land. The effect of this
was massive misappropriation of land by individuatso had the means to procure
titles over land. To those left landless by suchugsition, there were no means to

challenge the legality of the title in court.

The law at this point in time perpetuated an illégdo the detriment of Kenyans.
The Registered Land Act led to insecurity of teramd loss of land where the persons
relied on customary land tenure and entrustedddistration of the property onto one
person to hold in trust for the rest of the memlwdrthe family or community” The
erosion of customary land tenure systems and esrfognt of the individual title may
have had the positive aspect of unlocking capdallie development of the land but
conversely locked out access to land by all the oEthe persons who did not have
the legal title to the land. This has led to spattwe holding of land where owners
deny anyone access to land that they own whilst fag to put it to any use and

subsequently sell it for extremely high profits wtibe prices of land increase.

5 Albert Mumma (2003) “The Procedures for IssuingeBi to Land in Kenya,” in Vol 2and Reform
in Kenya Law Society of Kenya Journal, Nairobi, pg 27.
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The speculative holding of land is one of the fextbat led to the exacerbation of the
squatter problem at the Kenyan Coast. The Regétesmd Act hence, to some
extent, allowed for the “legalization” of the pasitions of late Jomo Kenyatta and
former President Moi. This is due to the fact ttet persons who registered the land
first were regarded as being the owners of the |amgbessing absolute title to the
land, subject only to encumbrances. The law on fegistration should have been
tailored to ensure the true owners of the landi@eatified whilst providing for a
mechanism to deal with multiple ownership of lanmdvided for under customary

tenure in land.

The squatter problem at the coast of Kenya was emed by the enactment of the
Land Adjudication Act, Cap 284, in 1968. The Act své& provide for the

ascertainment and recording of rights and inteliestsust Land. Section 6 of the Act
established a local adjudication committee. Therodtee was to determine claims to

land while relying on local customs and practicegs determination of the claims.

The determination of claims to land, however, wasnigered by the means of
ascertaining who the original owners of the landewdt was uncertain who really
owned the land considering that there lay multgdéems on the land. The Mijikenda
claimed that the land belonged to them but so &l Arabs which resulted in
overlapping claims over the land. Although adjuda@amay have solved some of the
claims to land, it accelerated the progression tdsvathe individualization of
proprietorship in land and exacerbated the prolétandlessness and, by extension,

the squatter problem.
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In 1999, the government took note of the land mwbin Kenya and specifically at
the Coast of Kenya and appointed a Commission @ity to look into the issue of
land laws that were at the time in place in Keriyflae Commission, officially known
as the Commission of Inquiry into the Land Law ®wstin Kenya (“the
commission”), was to review the land issues in Kengnalyze the legal and
institutional framework governing land tenure andke recommendations as to
changes in laws and policies in order to addressesof the land question(%).
Gazette Notice No. 6593 and 6574 of 1999 operdiweth the Commission of

Inquiry.”’

The Commission identified increased populationallurban migration, increase in
demand for arable land and the ingrained Kenyatui@ithat encouraged individual
ownership of land, as the main factors that hadetéethe land question(s). Most
importantly however, it identified the lack of ansprehensive national land policy to
regulate the relationship between the State, tloplpeand land as the main cause of
land problems, which included amongst others, theater problem currently being

experienced.

The Commission further reported that the land paolgk) is attributed to the abuse of
the land laws that existed at the time. Specificéitie Government Land Act, Cap 280
and the Trust Land Act, Cap 288. These two lawseveploited to grant land to

cronies as a means to secure patronage and loydley.report prepared by the

Commission of Inquiry recommended the creation iamglementation of a national

®Humphrey K. Njuguna & Martin M. Baya (__Land Reforms in Kenya: An Institution of Surveyors
of Kenya (1SK) Initiativeathttps://www.fig.net/pub/proceedings/korea/full-
papers/pdf/session7/njuguna-baya (atfcessed 1/9/2014), pg 2.
Ny

ibid.
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land policy.

The Commission of Inquiry into the lllegal/lrreguléllocation of Public Land
commonly referred to as the “Ndungu Land Commissigas also tasked with the
duty of investigating the illegally allotted publlend in Kenya. The commission
identified the titles to public land that were gtgarly allocated or “grabbed.” The
Commission also highlighted the problems in ourdldaws that allowed for the
irregular allocations of land. Most importantly, eth Commission made
recommendations on the way forward with regard a@odl laws in Kenya. For
example, the Commission recommended that all lalhocations in settlement
schemes made to undeserving people be revoked.hémoéxample is the
recommendation to revoke all titles of land allomas of Trust lands made to
individuals (whether natural persons or compani&t were contrary to the
provisions of the Trust Land Act, the Land Adjudioa Act and the Constitution.
Some of the recommendations made by the Commissfoinquiry were the

precursors to provisions in the land laws in exiseecurrently®

One such provision that was borrowed from the regnendations of the Commission
of Inquiry is the creation of a land commission lwihe power to supervise and
manage public land in Kenya thereby curtailing {h@vers that the president
unilaterally enjoyed over land. This is the seedal thave birth to the National Land
Commission Act establishing the National Land Cossiwn. Most other

recommendations of the “Ndungu Commission,” howgvare yet to be

8 paul N. Ndungu (2006lackling Land related Corruption in Kenyat
http://siteresources.worldbank.org/RPDLPROGRAM/Reses/459596-
1161903702549/S2_Ndungu.p@iccessed 2/9/2014), pg 5.
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implemented?

The lethargy by the government in implementing tleeommendations of the
Commission have resulted in the persistence ofegrajustices being perpetuated
against people who have legitimate claims to laod Wwho are, however, still

squatters.

2.3  Conclusion

The squatter problem has existed at the Kenyant ®ase the coming into the
country firstly of the Arabs and subsequently fgreipopulations. The gradual
exacerbation of the problem is attributed to thesifpn land laws imposed on the
region, which advocated for individualization ofntee to the detriment of the

existing African land rights.

The subsequent regimes that inherited these lausedithem and used the same for
political gain to the detriment of the persons vane the legitimate proprietors of the
land. Leaders have, in many instances, abused dmretionary powers to seek
patronage and reinforce their support instead ntignely finding a lasting solution to

the squatter problem at the coast.

Other than theNdung’'u Commissiorthere have been subsequent commissions
established to inquire into the land problem in ¥@&nSome of the recommendations
have been implemented and largely formed the satiostrof the new land laws. The

raft recommendations made by these commissions yetvi® be fully implemented

"Africa Centre for Open Governance website hap://www.africog.org/reports/mission-impossible-
implementing-ndung%E2%80%99u-repfatcessed 7/9/2014).
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by parliament through change in law and policy. €batinuous failure to implement
these recommendations will certainly lead to thesiseence of the squatter problem

in the Kenyan Coast.

The Constitution has now vested on every persomalrenable right to own and
access land. It is against this backdrop that$kusly argues that the supreme law of
the land has now provided a nascent opportunitgute the squatter problem once

and for all.
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CHAPTER THREE

3.0REVIEW OF THE EXISTING LAWS ON LAND WITH SPECIFIC

REFERENCE TO THE SQUATTER PROBLEM AT THE KENYAN COAST
3.1 Introduction
This chapter shall focus on the legal regime ofl lwvs that came into effect after the
promulgation of the Constitution on August 27, 20IBe main objective of this
chapter shall be to decipher whether or not theectitegislation on land is capable of
addressing the squatter problem at the coast ofy&emhis chapter argues that
whereas the existing legislation provides a suitddblie print to address the complex
land issues at the Kenyan coast, they lack a stmébrcement mechanism and
requires the strengthening of the institutions edswith the mandate of reform in the
land sector. This Study argues that with properl@mentation of the laws currently
regulating land in Kenya, the squatter problem le Kenyan coast shall be

adequately addressed.

The squatter problem at the Coast of Kenya persigts to lack of independent
enforcement machinery following the enactment ef ldws governing land after the
promulgation of the Constitution on August 2010.drder to fully actualize the
provisions found in the land laws, there is neads&parate and distinct mechanisms
of enforcement that ensure the proper implememtasfothe land laws. This chapter
analyses these laws governing land holding in Ker8gecifically looking at the
existing lacunas in the laws and how the enactmamhdsess the problem of squatters

at the coast of Kenya.
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The typology that is adopted analyzes the provssmineach piece of legislation with
a view of establishing its suitability or otherwisecompliance to the principles set
out earlier whilst answering the research questggisout in Chapter one. The new
constitutional dispensation seeks to take away midination and management of land

from the Government and the Ministry of Lands, Hogsand Urban Development.

This was adopted frorsessional Paper No 9 of 2009 on the draft Natidreatd
Policy and the recommendations from the “Ndung'u Land @assion” which
suggested the establishment of a National Land Cesiom®® The new land regime
provides for the different categories of land asa@e, Public and Communify. This,
as discussed in the ensuing paragraphs, helps a#s@istration and curtails
underhand dealing with either Community or Pubdind without following the set

out procedures.

The Chapter will address the following researchstjoas: First, to what extent did
the squatter problem inform the enactment of the tend laws in Kenya? And
second, whether the new land laws as well as thestfaotion of Kenya provide an

adequate mechanism for resolving the squatter @nolk the Kenyan coast?

3.2 Review of the rationale behind the current Lawsn Land
The rationale for the pursuit of new land laws gmverning the land sector may

found in the push that revamped the Kenya’s Natibaad Policy*”> Kenya does not

8 This has been achieved by enactment of the Natiband Commission Act pursuant to Article
67(3) of the Constitution of Kenya, 2010.

8L Part Il -VIII of the Land Act which are a refl@m of Articles 62, 63 and 64 of the Constitution.
With the distinctions, there are particular progeduand persons tasked with overseeing the traokfer
titte and manner.

82 Government of Kenya (200%essional Paper No 3 of 2009 on National Land Bpl@overnment
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have a comprehensive land policy setting out thetiomship between the different

categories of land and the rights arising thereffdm

The draft land policy explains that the maladiesh@& land sector, including but not
limited to the squatter problem at the Kenyan Ceaste caused by the raft of pieces
of legislation that existed and which in turn mdaled administration unnecessarily
complex®* This led to problems which manifested themselwesvarious ways
including a breakdown in the land administrationsteyn, disparities in land
ownership, poverty and most specifically, for pueg® of this thesis, the issue of

squatters on land.

The demand for new laws on land started in the-polgpendence perio&essional
Paper No 3 of 2009 on National Land Polieyplains that the raft of inconsistent
pieces of legislation, which made land administratcomplex, caused the maladies
of the land sectd?, This led to problems that manifested themselvesffarent ways
such as a breakdown in the land administratioregystlisparities in land ownership,

poverty and most importantly squatters on land.

The expectation that Kenyans had, that land prelyoalienated by the colonialists

during the colonial period would revert back to gemple at independence, turned out

Press, Nairobi, at Executive Summary.
8 The previousNational Land Policyof 2007 is outdated and unable to sufficientlyradd the current
challenges plaguing land in Kenya in light of tlomstitutional and legal dispensation after 2010.
8 |bid, the guiding theme has been “To guide the Countmards a sustainable, efficient and equitable
use of land for prosperity and posterity.” This wafrmed by the Commission of Inquiry into the
Land Law System in Kenya (Commission of Kenya Re&yiand The Commission of Inquiry into
Irregular/lllegal Allocation of Public Land ( Ndundreport,2004).
% ibid, the guiding theme has been “To guide the Counimards a sustainable, efficient and equitable
use of land for prosperity and posterity.” This wafrmed by the Commission of Inquiry into the
Land Law System in Kenya (Commission of Kenya Reyiand The Commission of Inquiry into
Irregular/lllegal Allocation of Public Land (Ndundreport, 2004).
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to be elusive. Instead, the “fruits” of independemere a continuum of expropriation

and disenfranchisement. This called for a revanmp@gexisting laws.

The situation at the Coast albeit with some pedtjjastems from the matters
discussed in Chapter 2. The origin of the squaiteblem at the coast of Kenya has
been sufficiently addressed in the preceding chapteere | identified that the
squatter problem at the Kenyan coast stems frorr@oognition of the ownership by
the indigenous people and dispossession of thdsldigasuccessive regimes. These
problems can only be properly addressed and resttge®gressively through legal

instruments.

It goes without saying that the legal frameworklwied political commitment and
goodwill to ensure its proper implementation to batnthis problem. The laws that
are relevant to this chapter are the Land Registr#ct, No 3 of 2012, the National

Land Commission Act, No 05 of 2012 and the Land Alet 06 of 2012.

The Constitution of Kenya, 2010, lays the backbfraenework from whence these
laws operate. Section 40 of the constitution iscjgethat the right to land is an
inalienable right. The constitution also hints fa@ tanopy of issues that ought to be
dealt with in the current laws by the setting otihg@ples it envisions for Kenya’s

draft land policy*®

The provisions of the Constitution need to be oj@nalized through the enactment

of proper policies and accompanying legislation.f&p the government has made a

8 Article 60(a) (b) and (d), Constitution of Keny010.
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noble attempt to operationalize the relevant Aes€l Yet arguably, more is yet to be

done in implementing the provisions of the law.

The right of the squatters at the Coast of Kenyawm land is premised in the
Constitution. Specifically, Article 40 enshrinesclbgperson’s right to own property
anywhere in Kenya. When read with Article 21, that&is mandated to observe,
respect, protect, promote and fulfill the fundamaéntights guaranteed by the
Constitution, 2010. This places a burden on théeSta ensure the right to own
property by the squatters at the Coast is protedtee State has attempted to achieve
this through the enactment of the existing landslafihe protection of this right to
own property may further be promoted and protedigdproviding enforcement

mechanisms independent of the State and its opesati

The State has an additional duty outlined undenckert21 (3) to implement
affirmative action in order to address the needautrierable groups. The Constitution
has given the categories of vulnerable groups, gnvamch are ethnic and cultural
communities. This provision can be interpreted amthat the State is mandated to
implement affirmative action to correct any histati injustices perpetuated against

the Mijikenda.

Further to this, the Constitution sets out Chapterhere specific provisions dealing
with land and the environment are found. Here,qipiles to guide the sustainable use

of land are laid out.

87 Articles 60(2), 62(4), 63(5),64(4), 67(3)and 6&nGtitution of Kenya, 2010.
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The issues that have been discussed in the previmsers find the keys to their
probable solution in the principles set out in @enstitution, 2010. As discussed by
Mazrui, these issues are paradoxical in naturetlaer@fore deserve special attention.
The issues which are now decades old present digreciiallenge as viewed against
the land issues arising in the Rift ValfyThis is explained by the fact that land
issues at the coast go beyond annexation by thenCto include the sovereignty

exercised by the Sultan of Zanzibar over the ariea fo colonization of Keny&®

The principles referred to by the Constitution adriga relevant to this study are as
follows:

1. Equitable access to land;

2. Security of land rights;

3. Sustainable and productive use of land resourcek; a

4. The transparent and cost effective administratidara.

These principles if adequately expressed in statmeé policy would solve the
quandary of squatter issues at the Kenyan CBakhis study looks at how these
principles have been expressed in the current lgatework. This analysis also
reveals the fidelity of the current legal framewagdverning land to the Constitution

of Kenya, 2010. The greatest factor that has predhphis research is persistent lack

8 Martina Caterina & Johanna Klos (2014)nfinished Business: Kenya’s efforts to address
displacement and land issues in Coast Redimernal Displacement Monitoring Centre, Geneva.

8 Jan Hoorweg (2000) “The Experience with Land 8etéint,” in Jan Hooregt al. Kenya Coast
Handbook: Culture, Resources and Development irEtd African Littoral Lit Verlag, Hamburg, at
https://openaccess.leidenuniv.nl/bitstream/han8B719673/ASC_1253933_104.pdf?sequence=1
(accessed 8/9/2014), pg 312.

%It is not covert that the laws in seeking to ofieramlize these principles will directly be helping
solve the land problems that have been the maindtéye troubles that face the development agenda
of Coast Province. It is additionally the contentif this research that the government needs aak
active role in helping realize the aspirations ludse agitating for a lasting panacea to the prablem
brought to the forefront by this research.
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of use and access or ownership of land.

Additionally, the Constitution looks at grantingetlownership of the land in Kenya
collectively as a nation, as communities and asviddals under Article 61. The
Constitution looks at reestablishing the Africarsteyn of land tenure that existed
prior to the arrival of the Arabs where land wasnhed jointly by the community, in
this instance, the citizens of Kenya in their respe communities identified by

ethnicity, culture or similar community of inter&st

The Constitution, however, balances both commumal adividual rights by
respecting the individual ownership of land that dsrrently in placé® The
Constitution enshrines the ownership of the land&Kémya to the people of Kenya,;
hence any foreign entity or noncitizen cannot hialdd on freehold tenure to the
detriment of Kenyans. When read together with Aeti®4, this ensures that Kenyans

for the benefit of Kenyans own land in Kenya.

The Constitution, in protecting the right to owmdaby Kenyan citizens, creates
several categories of land. These categories iratodhmunity land, private land and
public land. The Constitution has specific prowsao guard against the improper
expropriation of public and community land as wasvpusly withessed during the

colonial and post-independence periods in Kenya.

By listing what amounts to public land, the Considn identifies and therefore aids

in protecting the stated land. Under Article 62 (&), the Constitution of Kenya,

1 See Constitution of Kenya, 2010, Article 63 (1).
2 The Constitution indicates that land may be hegléhdividuals in their capacity as private persons.
This has been discussed sufficiently in precedaagiens of the Chapter.
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2010, lists land which at the effective date waali@gnated government land to form
part of public land. The Constitution then indicatkat such public land shall be held
by a county government in trust for the peopled®si in the county. The provision
looks to cure the emergent problem of “professistplatters” who settle on land
illegally for commercial purpos€s.Community land is also identified under Article
63 as a means to ensure its protection. Unfortbn#tere is no definition of what

amounts to community larid. The holding of community land is not dissimilar to
public land in that title to the land is held byethespective county government on
behalf of the community. Most importantly though tlee categorization of land

regarded as community land. Article 63 (2) exteslsivdetails what amounts to

community land in Kenya, thus providing for the rhueeeded protection to this
sensitive category of land ensuring access to langersons who belong to the

community to whom ownership of the land is vested.

In order to have a land management body with trexsight responsibility over land
use planning, the Constitution, 2010, establisties National Land Commission
under Article 67. The establishment of this ovdrsigody provides for an oversight
mechanism on the use of land in Kenya. Further poved the National Land

Commission are provided for under Article 67 (2heTNational Land Commission
has been in contention with the Ministry of Landyuding and Urban Development

thereby hampering the execution of its mandatectfiely.”® The dispute is premised

% patrick Beja (2012) “Coast land problem a disaistevaiting,” in Standard Digital on October 3,
2012, athttp://www.standardmedia.co.ke/?articlelD=200006&8ory title=coast-land-
problem-a-disaster-in-waiting&pageNofdccessed 6/10/2014).

% There is no definition of community land. Whatrisexistence is a description of community land in
Kenya.

% Paul Ogembo (2015) “Ngilu disowns technical teaport over Lands ministry, National Land
Commission row,” irDaily Nation on Tuesday, February 3, 2015, at
http://www.nation.co.ke/news/Ngilu-disowns-techiteam-to-resolve-Lands-row/-
[1056/2611408/-/vmgbtwz/-/index.htridccessed 1/10/2015).

51



THE SQUATTER PROBLEM AT THE KENYAN COAST

entirely over the separation of powers and ddfies.

The Constitution, under Article 68, mandates paréat to enact legislation on land
governing various aspects of land. These legisiatare to give flesh to the skeleton

of the provisions of the Constitution.

3.3 Review of the Land Registration Act, No 3 Of 2P

This Act seeks to consolidate and revise the exgdiaw on registration of land. As

elucidated above, the historical methods of grgntitee to land is at the root of the

squatter issue at the Kenyan coast. The registrdtecognition) of some interests

while overlooking other valid interests is what kedthe squatter issues. This section
seeks to find whether the Land Registration Actvjgles any viable solutions to the

squatter.

The Land Registration Act seeks to solve the isfudual ownership and fraudulent
titles by seeking to have well prepared cadastras? These maps are to clearly
demarcate parcels of land in accordance to reg@tralhis shall have the effect of
preventing double registration. Land ownership ISbalevident on digitized searches

which shall also reveal the historical recordsrof parcel of land.

The titles which were issued under the Governmemids Act and The Land Titles

Act shall not be considered as valid titles anynidréhey shall be scrutinized to

%ibid. Further analysis on the different roles of thenistiry of Land, Housing and Urbdbevelopment
vis-a-visthe National Land Commission is under section 3.@nlthe review of the National Land
Commission, No 5 of 2012.

9" Section 15, Land Registration Act.

% Mona Doshi (2012¥he Land Laws of Kenya: A summary of the Chanfyeisrwalla and Khanna,

Nairobi, at http://estates.uonbi.ac.ke/sites/default/files/iaatimin/estates/Summary-of-the-Land-
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ensure that they were alienated or allotted in ghescribed manner. In contrast
however, the titles under the Registration of §ithet and the Registered Land Act

shall continue to be valid.

This is definitely a step in the right direction iass presupposed that such scrutiny
shall lend itself to investigating how titles undee GLA were historically alienated.

As earlier mentioned, most titles in the squatieden parts of the coastal belt fall
under the GLA and LTA regime of registration. Wétlgenuine and concerted effort at
unraveling the historical passage of title to iisrent proprietors, it shall be possible
to revoke titles that passed through fraudulentneesand hopefully revert these to

their rightful beneficiaries.

The Act applies to all the different forms of teauas established by the
Constitution’® The Land Registries expected to be in each registr unit
established by the commission in consultation witl county governments are to
have a register of Community lahtf. This helps to avert possible grabbing of land or
the trustees of landing converting the same tor tbein benefit and use thereby
exacerbating the squatter problem. It also helpssttuation at the coast since trust
lands to be held on behalf of the community by @munty Government of the
different counties are expected to be registeréis fepresents a paradigmatic shift

aimed at preserving customary land tenure systeaiohce existed in the Ken}&.

Laws-Anjarwalla-Khanna-October-2012.pdf.{dtcessed 11/9/2014), pg 7.

% Section 3 Land Registration Act. The Act actua#ifers to Articles 62 and 64 and at subsection (c)
refers to Community interests

1%ipid Section 8. This was not in the previous legistatiegime and made it easy for community land
to disappear without a trace.

191 Collins Odote (2010) “Retracing our Ecological Eieps: Customary Foundations for Sustainable
Development and Implications for Higher EducatinrkKienya,” a conference paper presented at'the 7
Strathmore between October 28-28, 2010; Collinst®@2015) “Retracing our Ecological Footsteps:
Customary Foundations for Sustainable Developmemnt bnplications for Higher Education in
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Land that is to be repossessed from persons whortegpilarly acquired it will be
held as trust land. Part of it will be divided amgdhe genuine coastal squatters whose

lineage can be traced back to those originallyatisd.

3.4 Review of the National Land Commission Act, N6 of 2012

The most salient introduction under the new regsrtbe National Land Commission
under section 3(af? This body is mandated with the administration bl land on
behalf of the National and county GovernméefitsThe National Land Commission
was proposed by the draft National Land policy pred in 2009 and was eventually
established by the National Land Commission Act9\af 2012. The National Land
Commission is established with the view of havimgirsstitution independent of the
government taking charge of public land and hagegeral supervisory powers over

use of land in Keny&*

The issues that the squatter problem at the Kengaat brings to the forefront are a
culmination of historical maladministration of langhtters in Kenya. The overlap in
land administration regimes established by the Latkeés Act and the Registered
Land Act, Cap 300, Laws of Kenya, was among thedaysative agents of chaos in
land matters at the Coast of Kenya thereby cortinguo the squatter issue. The fact
that the Coast was placed at the administratioth@fimperial British East African

Company vyet still under the sovereignty of the &ulalso contributed to the current

Kenya,”UNLJ55-72, pg 59.

192 The section provides for the objectives of the.Athe Commission is to be guided by the
provisions of Article 60 of the Constitution.

193 Article 67(2)(a) of the 2010 Constitution.

194 gection 5 (1), National Land Commission Act, Nod#2012.
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problem being experienceé®

It is true that land issues at the coast have ad political nuances which are best
handled by an independent commission. This ensha¢grant of political leases for
political patronage ceases to happen. The commissidischarging its mandate also
acts as a custodian to public and selective commuand as provided for under

Article 67 (2) on the functions of the National lda@ommission (NLC).

Of concern to the squatters at the coast of Kesy#heé legal challenge of the
recognition of the Arab Swalhili titles over landcapied by the Mijikenda brought
about by the 1908 Coast Land Settlement Act furtigggravated the situation by
disenfranchising the indigenous populations andgeizing Arab Swabhili titles over
land already occupied by the Mijikenda. Mghangd/Jsipoziba Ufa Utajenga Ukuta:
Land, elections and conflicts in Kenya's Coast Rroe'® reflects on a warped
policy that focused more on political considerasicand expediency rather than a
development agenda. It is therefore crucial to hav@ommission that will oversee
the utilization of land with development as thevang agenda. The Land Act as read
with the National Land Commission Act tasks the @ussion with oversight over

land use planning throughout KenyA.

The National Land Commission Act in keeping witle thew Constitution has the

object of making further provisions as to the fimas of the Commission and

195 Frederick Cooper (199From Slaves to Squatters: Plantation Labor and Agjture in Zanzibar
and Coastal Kenya 1890-1929einemann Educational Publishers, New Hampshge,93.

1% Mwandawiro Mghanga (2010)sipoziba Ufa Utajenga Ukutdand, Elections, and Conflicts in
Kenya's Coast Proving¢éieinrich Boll Stiftung, East and Horn of Africag 21.

197" Article 67(2) (h) of the Constitution 2010 andcBen 5(1)(h) of The National Land Commission
Act. This gives the Commission power to monitor @epment control and compulsory acquisition as
exercised by the government.
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additionally giving effect to the objects of devetls government®® However, the

guestion arises as to its suitability and abilitydeliver on its mandate.

In the discharge of its mandate, the Commission ehgeerienced institutional and
operational challenges which included lack of adéguhuman and financial
resources, non-compliance by state corporations amhcies with their statutory

obligations to declare public land inventort&.

The Commission is given an investigative functionrnvestigate historical injustices
and provide recommendations on possible ways afessti® The Commission is
given the function of investigation of historicaljustices and recommendation of
possible ways of redredS. The challenge of squatters at the Coast of Kesya i
attributable to the overlapping legal land regintlest focused on maintaining the
status quo at the Coast. For instance, sectiontiZhwead together with section 143
of Registered Land Act, cap 300, Laws of Kenyae handate of the National Land
Commission to investigate and recommend redreski$torical injustices shall go a
long way in attempting to resolve the problem obtiaters at the coast. NLC is
handed the role of investigation of the historizgustices*? that occurred in the
region and looking into the validity of titles issliby earlier regimes. The Land Titles
Act (Cap 282)'2 overlooked indigenous claims to the land at indelpace. The
persons who are referred to as absentee landi@pisaeed wielding titles. This is

inextricably linked to the phenomena of irregulbo@ation of public Land.

198 preamble of the National Land Commission Act.

199 The National Land Commission progress Report (M&@13 to January 2014).

10 Article 67(2) (e) as read together with Sectioh)&) of the Act.

11 Article 67(2) (e) as read together with Sectioh)&) of the Act.

12 article 67(2)(e) as read with Section 5(1)(e) dETNational Land Commission Act.
113 Repealed by the Land Registration Act of 2012.
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It is noteworthy that the power to investigate tiigtal injustices, illegal titles and to
make appropriate recommendations directly addrefisessubject matter of this
research, but questions arise. The issues presestgjenle more than investigation and
recommendation. This is because the enforcementh@frecommendations will

require the goodwill and support of the executika af the government.

It is not to be lost on us that the government wilariably encounter competing
interests where such potentially emotive mattees iavolved. This results in a
situation where the recommendations made by the &tieQunfulfilled™* This results
in the trumping of the seemingly lesser rights ofmeunal ownership which are
viewed as amorphous and having no particular iddizis to enforcé'® This is
particularly evident when we consider the fact tiet indigenous communities had

communal land tenure during the Arab settlemetti@toast of Kenya.

The NLC Act seeks to address this by bestowingrihaagement and administration
of community land on the Commissidif. This is different from ownership of the
land since the title to the land is vested on tbenty government of the locality
where the land is found. It is common place that¢bunty Governments are better
placed to understand the issues that are specifioet respective counties that they

administer. This has the benefit of informing thermer of vestment of title.

14 Many are the times the government will intenéxecute development projects whereas the lands
on which the projects are dependent upon haveear owners. There are instances where the land is
owned by the community drawing from the definitanawn from Article 63 (d) i-iii.

15 Ben Ole Koissaba (2014) “Campaign Update: Kenya$aa Protest Against New Land
Concessions for Geothermal Extradition in Kenyay’ Gultural Surviva] on July 7, 2014, at
https://www.culturalsurvival.org/news/campaign-uggdkenya-maasai-protest-against-new-land-
concessions-geothermal-extraction-ke(gecessed 9/8/2014).

116 section 5(2)(a), National Land Commission Act.
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When considering that squatters at the coast cemprajorly the Mijikenda, the
vesting of the title to the community land on theu@ty Government of Kilifi allows
for the county and the National Land Commission @)llto tackle the problem of
squatters. The County Government is knowledgeahbl¢he prevailing ethnic and
cultural circumstances facing the squatters orgtbend. Hence, the mandate of the
National Land Commission to manage community laieéne the title is held by the
County Government addresses the problem of sgsateKilifi to a greater extent

provided that the spirit and letter of the Consitto is adhered to.

In a sense, the county governments provide a meshan ensure the land is owned
by the community and used for the benefit of theenity to whom it belongs. This
provides an opportunity for the coastal county goreents to carry out a first hand
inventory of land ownership within the county ankereafter make informed
decisions based on the data collected. Vast traictgllow land that have been
“grabbed” by wayward persons who misappropriatedlf#imd and which land is not

utilized can escheat to the government to be metdust for the community.

By having the mandate of administration of lands thational Land Commission
(NLC) has the power to monitor dealings in lande Tdhallenge of uncontrolled and
unpredictable land market contributes to land eelgiroblems including the problem
of squatters and landlessness. The mandate toondeniid dealing in Kenya ensures
that the county governments or other unscrupuleusgms do not improperly allocate
unregistered land, including unregistered commutatyd, to the detriment of the

community.
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To a limited extent, the land market can be colgdohence protecting persons who
own land but are ignorant as to the adjudicationcgsses involved in land
registration. Closely linked to the mandate of nanng dealing in land, the NLC is
to monitor registration of interests in lahd. This monitors the movements in
transfer of land and may help clean up the messy taarket. The NLC would know
whenever public or community land is to convertedotivate land. This precludes
any avarice that is the tendency of the politidass which has greatly contributed to

the squatter problert®

The irregular allocation of land is made less pbdaby having the Independent
Commission being in charge of land administratibiThis helps to protect land from
parochial political interests such as the use nfl las leverage for political support
and goodwill**°

There exist valid claims that the indigenous cdasémple have been left out by
successive regimes when titles to land were isdtigslcommonplace that the titling
of land in Kenya and more so at the coast is ofteed for purposes of gaining

political mileage. It is the mandate of NLC to amlvithe government on a national

17 35ection 5(2)(c) National Land Commission Act

18 Davis M. Malombe (2011 )Position Paper on Engendered and rights based [Refrms in

Kenya Kenya Human Rights Commission, Nairobi, pg6, at
http://www.google.com/url?sa=t&rct=j&g=&esrc=s&sag@=web&cd=4&ved=0CDOQF]AD&url=http
%3A%2F%2Fwww.khrc.or.ke%2Fresources%2Fpublicatic?is@c _download%2F38-a-position-
paper-on-engendered-and-rights-based-land-reforkeiitya.html&ei=hHIJVM-
aLsTH7AbozIGYAW&USg=AFQjCNH-
Zz3yLYIhtF6coAZIoGblUIk6gg&sig2=A44A4Dux3LGz8cgl1BZzQ&bvm=bv.74649129,d.ZGU
(accessed 5/9/2014). This paper, though focusingngendered rights does not fail to bring out the
manner in which land has been grabbed by politezders.

19 gection 5(1) (a) and (e) of the National Land @ussion; The Commission additionally deals with
assessment of taxes and premiums on land and infol@opeoperty in an area designated by law. This
is a clear indication of the desire to have the @ission take charge of the crucial issues pertgiton
land which were formerly exercised by the governtmethrough the Local governments. The
corruption that riddled the sector then if stemnoed will help solve the glaring land issues at the
coast.

120The Commission of inquiry into illegal/lrregulatlécation of Public Land (Ndungu Report).
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land policy to administer land in Kenya. When réagether with the NLC’s mandate
to have oversight responsibilities over land us&émya, this would ensure that no
further politically actuated land dealings occuthe coast province. The challenge of
political misappropriation of land for political gaoses will be done away with in

totality aiding in resolving the squatter problem.

Shifting the focus to the issue of validity ofeitthe Commission is handed the role of
investigation of the historical injusticés that occurred in the coastal region. The
Land Titles Act (Cap 2825 overlooked indigenous claims to the land at
independence. The persons who are referred to ssnt@e landlords appeared
wielding titles. This is inextricably linked to thhenomena of irregular allocation of
public Land. It is a step in the right directionatithe Land Act, which shall be

discussed below in greater detail, provides forrthecation of irregularly obtained

titles.

The Commission additionally is expected to monitegistration of interests in
land?® This is in a bid to monitor the movements in §fan of land and clean up the
messy land market. This will ensure that the Corsiors will be able to know
whenever public or community is converted to pevdand. This precludes any

avarice that is the tendency of the political ci&sas has often been used at the

2L Article 67(2)(e) as read with Section 5(1)(e) dETNational Land Commission Act.

122 Repealed by the Land Registration Act of 2012.

123 gection 5(2)(c) National Land Commission Act

124 Davis M. Malombe (2011 )Position Paper on Engendered and rights based [Refrms in
Kenya Kenya Human Rights Commission, Nairobi, pg6, at
http://www.google.com/url?sa=t&rct=j&g=&esrc=s&sag=web&cd=4&ved=0CDOQF]AD&url=http
%3A%2F%2Fwww.khrc.or.ke%2Fresources%2Fpublicatid?is@c download%2F38-a-position-
paper-on-engendered-and-rights-based-land-reforkeimya.html&ei=hHIJVM-
aLsTH7AbozIGYAW&uUsg=AFQ]CNH-
Zz3yLYIhtF6coAZIoGblUIk6gg&sig2=A44A4Dux3LGz8cgl1BZzQ&bvm=bv.74649129,d.ZGU
(accessed 5/9/2014).
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Kenyan Coast.

The NLC is also mandated under Section 5(1) (hhwlie function of monitoring
land use planning all over the Kenya.This oversight role will have a bearing on
how the Government or any other person uses lamd.\Will have to be in accordance
with the principles of the Constitution of KenyaQ1®?°The provisions of the
Constitution on the use of land include, amongkexs, the equitable access to land,
encouragement of communities to settle land dispikeough recognized local
community initiatives consistent with this Consiiim, 20102’ This serves to protect
the people from autocracy and will help focus orstgmable and productive
management encompassing sound conservation anecioat of ecologically
sensitive areas. The principles of the Constitutmm land which have been
operationalized by section 5 (1) (h) of the Natioband Commission Act seek to
solve the problem of squatters through ensuringsscto land for the benefit of the
community whilst securing land rights of the comiypiand individual persons. This
provides an opportunity to resettle squatters ol ldnat formerly belonged to their

forefathers.

The government has traditionally had the power ampulsorily acquire land for
public benefit and use. This power is often misused has to a large extent
contributed to the problem of squatters. The Naiioband Commission has a
mandate to ensure that this acquisition is notased arbitrarily and without just

cause. If the NLC does not effectively exerciseadsninistrative functions properly,

125 gection 5(1) (h) of the National Land Commissidat as read with Article 67(1)(h) of the
Constitution of Kenya.

126 Article 60 of the Constitution of Kenya.

*Tibid.
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there is a possibility of their arising a loophalkich may easily be exploited with the
result being further dispossession of the lang&mople at the Coast. A case in point is
the push by the government to construct the finste berths of the Lamu Port hence
the need to compulsorily acquire the surroundinglla The project will certainly
result in the dispossession of the people at thasCthus adding to the current
problem. Proper implementation of the constituticarad legal provisions regulating
land would ensure that compulsory acquisition iy @one where it is in the interest
of the public to acquire the land. Compensatorynpayt in full should be prompt.

This ensures that compulsory acquisition is notated for parochial interests®

The Commission is also expected to administer miegistered community land on
behalf of the Countie¥?® This is different from the administration of publiand.

However the objects are the same. Most importahttygh is the fact that the NLC
would guarantee access to land for communities rogvninregistered community

land.

There have often been arguments that the NLC ldekgproper facilities, mandate
and equipment to carry out its mandate and is &ffdy a toothless bulldo§® This

argument would extend from the earlier postulatioat the mandate to investigate
and report should have been complemented by ati@ualirole of enforcement. This

is because the reports are expected to be enfbycdte government, specifically the

128 Ben Ole Koissaba (2014) “Campaign Update: Kenyadaa Protest Against New Land
Concessions for Geothermal Extradition in Kenyay’ Gultural Surviva] on July 7, 2014, at
https://www.culturalsurvival.org/news/campaign-uggdkenya-maasai-protest-against-new-land-
concessions-geothermal-extraction-ke(gecessed 9/8/2014).

129 5ection 5(2)(e) of the National Land Commission. Ac

130 Hakii Jamii website, ahttp://www.hakijamii.com/index.php/2-uncategorise7-media-story-
land-reforms-under-threat-as-nlc-denied-caglecessed 9/9/2014). See also Harold Ayodo (2014)
“Land reforms under threat as NLC denied cash,’Standard Digita] on January 30, 2014, at
http://www.standardmedia.co.ke/lifestyle/articled®03509/land-reforms-under-threat-as-nlc-denied-
cash?pageNo=Zlast accessed 2/9/2014).
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Ministry of Land, Housing and Urban Development.

There have been wrangles between the Ministry afidl.aHousing and Urban
Development and the National Land Commissidithe Ministry of Lands, Housing
and Urban Development is mandated to implementatheé policy recommended by
the National Land Commission (NLC); however, thenidiry has been unwilling to
facilitate the working of the NLC leading to condtanterruptions in dealing with

land. The result is the perpetuation of landlessime&enya.

The contrast in the preceding paragraph is arguablight of the vesting of powers

on the NLC and the funding of the NI’ It is noteworthy that the Act gives the

commission any power that is incidental to the akea of its mandat&® It is

imperative that legislation be enacted to give @mnmission specific powers of

enforcement. This serves to ensure that the MynistrLand, Housing and Urban

Development, can raise no objection of lack of pevamainst it as it seeks to perform

its functions which include:

1. Power to gather any relevant information to its daa from any person or state
organ and can additionally compel production whereessary;

2. Hold inquiries for the purposes of performancetgfiinctions;

3. Take any measures it deems necessary for the ampliwith the principles of

the National Land Policy and the provisions of Age60 of the 2010

131 Cyrus Ombati (2015) “CS Fred Matiang'i orders Stafignore National Land Commission’s
circular,” op.cit.

132 This goes against the contention that the comonisiE a toothless bulldog. The commission is

granted all powers incidental to the performancisofunctions. Additionally, PART IV Sections 262

provide for the fund of the Commission which st run by the Commission itself. This is inclusive

of payment of salaries and funding of all the atiés.

133 National Land Commission Act, Section 6.
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Constitution. (The same are replicated under Secd#)(2) of the Land Act,

discussed below).

From the foregoing, it is clear that the Commisdias the required power to tackle
the menace of squatter settlement at the coast hwistems majorly from
disenfranchisement, through land grabbing and ¢lgallregimes that regulated land

at the coast of Keny&*

The sad reality, however, is that with the lackaogpecific enforcement mandate,
these powers shall just remain “paper powers.” Témaining challenge is what
Mghanga® recommends as the masterstroke that holds thetckéfge challenges

arising from the efforts aimed at reform. Thishe strengthening of the institutions —
in this case the National Land Commission whichhdug be adequately armed with

all powers necessary for the administration of Land enforcement of findings.

Additionally, the members of the Commission are appointed directly by the
president:*® This helps to ensure the independence of the cesioni from political
influence and a reduction in the abuse of the digmmary powers of the president as
was previously witnessed. The panel set forth enRhist schedule to the Act is to be
appointed by different stakeholders in the landtwecThe panel comprises two
members of The Non-Governmental Organizations,regpenominated by the Kenya

Private Sector Alliance a representative of thei@#bSecretary, a nominee of the

134 Martina Caterina & Johanna Klos (201#)nfinished Business: Kenya's efforts to address
displacement and land issues in Coast Regioternal Displacement Monitoring Centre, Geneyg,
10.

135 Mwandawiro Mghanga (2010)sipoziba Ufa Utajenga Ukutdand, Elections, and Conflicts in
Kenya's Coast Provingéleinrich Boll Stiftung, East and Horn of Africag 87-89.

136 Section 7 of the Act provides for the proceduretlie appointment to the Commission.
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office of the President and one from the defundic®fof the Prime Minister.

The obvious advantage of this is that it ensurasttie Commission in the execution
of its mandate is devoid of any governmental imtemice and improves the
Commission’s capability to deliver on its cruciabndate. Given the fact that the
squatter problem at the Kenyan Coast has numeralisic@l undertones, the
independence of the NLC is a welcome move. Thisiecgnirom a backdrop and
knowledge that the land question at the Kenyan Geasften politicized in order for

it to play into the hands of a political elit¥.

Whereas on paper, the NLC Act is for all intentd anrposes equipped to tackle the
squatter problem, the reality on the ground is thatNLC has far been ineffectual
due to lack of enforcement mechanisms. The squattdrlem, as per Mghanga, is a
looming disaster waiting to happen despite thetix@acalm experienced during the
2007 elections. The problem needs a swift remedguse as things stand, the peace

and stability of the coast region could be in jedpa

It is a requirement that the Commission makes arte the President and
Parliament at the end of each financial y&arThis report apart from entailing the

fiscal use of budgetary money is expected to irelud

137 Axel Harneil-Sievers (2010) “Misleading Quiet: Antroduction to Coast Province During and
Beyond Kenya's Post-Election Crisis,” in MwandawiMghanga (2010Usipoziba Ufa Utajenga
Ukuta Land, Elections, and Conflicts in Kenya's Coastviliog Heinrich Boll Stiftung, East and
Horn of Africa, at V.

He explains that the land question has become agdiatto. He further postulates that secessionist
groups like the Mombasa Republican Council havenlase to take advantage of this to satisfy their
own ends.

138 part VI (MISCELLANEOUS PROVISIONS); Section 33lig National Land Commission Act as
read together with Article 254 of the ConstitutiohKenya, 2010. Having the Commission on its toes
is one of the ways the law will be implemented. Mthie implementation of the law, the Squatters at
the Coast will find solutions to the ghost of sdumat that has haunted them since independenceein th
allocation of the land they live in to strangers
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1. Any difficulties encountered in the execution ofndate
2. Information on the progress made in registratiotitief in land
3. Recommendations made to the County and NationaéfBawents or any other

state agency and the action taken thereatfter.

This helps to synchronize the mandate of the Cosionswith the tasks of the
National Government. As such, this together with riaquirement for publishing of
such reports ensures that the public is aware aydresult in positive involvement of
the executive in terms of enforceméfftin the end it helps improve the chances of

the Commission to actually deliver on the rolesiexpected to play.

Some of the provisions of the National Land Comiais#\ct are genuinely aimed at
eliminating the squatter problem at the Coast buddte, the NLC has been plagued
with various problems that hinder its full functadity. The Ministry of Lands,
Housing and Urban Development has in many instanseged the powers reserved
for the National Land Commissidftt This has impeded the complete independence
of the National Land Commission. The executionhef toles of the NLC is hindered
by the squabbles with the Ministry of Lands, Hogsiand Urban Development
resulting in functional friction between the twatigies. A clear distinction needs to be

drawn on what are the specific powers of the twidies.

139 Article 254(3) of the Constitution of Kenya, 2010.

140 Mwandawiro Mghanga (2010)sipoziba Ufa Utajenga Ukutd.and, Elections, and Conflicts in

Kenya's Coast ProvingeHeinrich Boll Stiftung, East and Horn of Africaf pg 17 argues that the

government is well aware of the problem of lanCimast province but instead of working to alleviate

it, it aggravates the problem manifold times. ¢iees the example of the government allocating

100,000 acres of arable land to Quatar in Tana beéare the land question at the coast is solvhts T

points to the cynical or somewhat resigned attittide government is taking in addressing the land

problems at the coast.

141 Kelvin Karani (2014) “National Land Commission ases ministry of taking over its role,” in
Standard Digital on June 3, 2014, at
http://www.standardmedia.co.ke/article/20001234atémal-land-commission-accuses-ministry-
of-taking-over-its-rolgaccessed 6/10/2014).
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Further to this, the funding of the National Landn@nission, as outlined by section
26 of the National Land Commission Act is from ferallocated by parliament, funds
accruing to the Commission in its functioning andds donated to the Commission.
The Commission is mandated under section 28 toapeepnnual estimates for
approval by the National Assembly. This kind of egyal tends to create financial
dependence on the National Assembly. The NatiosgeAbly is then able to arm-
twist the Commission into complying with its wish@ere need arises. Total
functionality of the Commission may be observed dnysuring total financial

independence from the National Assembly.

It is however genuinely feared that government degif and interference will
contribute significantly to inaction in fully armgnand granting the NLC full

autonomy.

3.5 Review of the Land Act, No 6 of 2012

Whereas the National Land Commission Act focuses amdressing land
administration the, the Land Act addresses itselthie determination of the rights
appurtenant to the holders of the land. The ohjecif the enactment of the Land Act,
No 6 of 2012 is to give effect to Article 68 of tl@@onstitution whilst revising,
consolidating and rationalizing the land laws instence. The Land Act deals with
aboriginal titlé*? and communal claims to land and that annexatidrtdealienation

and expropriation of land belonging to the Mijikend his is the same experience in

142 The issue of aboriginal rights has been canvass&@mtai & 9 Others v. Attorney General & 3
Others High Court of Kenya Civil Case No 238 of 1999\&tirobi (Coram Oguk & Kuloba JJ). Also
available on e KLR. Although the court found theplégation lacking merit on the fact that they had
changed lifestyle and had acknowledged the govemtisnallotment letters, the court stated that the
aboriginal title ought to be respected where pdssibhe holding is in keeping with Okoth-Ogendo’s
refusal of terming African Land dsra nullusandtabula rasaat the time of colonial annexation.
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all areas where land was needed to serve impetiieists’> The carry-on effect of
this phenomenon after the imperialists left hasttethe presence of large tracts of
land whose ownership is with persons not ordinagkident at the coast or “absentee

144

landlords™" thereby leading to the proliferation of the sgeratiroblem while large

tracts of fallow land are underutilized.

The enumeration and demarcation of the differenturees will go a long way in
helping address the squatter issue at the coash WNe institutionalizing of a
stringent land system that protects property rightescrupulous dealings are

somewhat minimized.

It is the task of this section of my thesis to age the manner in which the Land Act
seeks to achieve this. This will help outline itslity to address and possibly provide

the solutions that this paper seeks.

As earlier stated, Section 40 of the Constituti@sts in every person the right to
acquire and own property. This is in essence & tacsh towards equitable and
affordable distribution of wealth to help dissip#te simmering tensions at the coast
brought about by the squatter problem. This needaisvassed by Syagga who

proposes that distributive justié@should be used to tackle poverty and inequifty.

143 H.W.0. Okoth Ogendo (2002) “The Tragic African r@mons: A Century of Expropriation,
Suppression and Subversion,”liand Reforms and Agrarian Change in Southern Af(Ragramme

for Land and Agrarian Studies, School of Governmgéniversity of the Western Cape). Prof Ogendo
argues that the suppression of the customary Lightsrjustified the expropriation of Native land.

144 Mghanga uses the Swahili word “wabara” to conrtbte persons who have title to land in Coast
province while not being indigenous people of ilenya Coast. The term outsiders encapsulates the
persons who have been either evicted(Pg 318 of efgner have been on the receiving end of clashes
in 1997(Mghanga)

145 Distributive Justice as per John Rawls entailsishaf the benefits of resources and income among
the people in the state. This is to ensure thatlibarity between the poor and the rich is checked
unconscionable to have a State where a handfutisibps own thousands of hectares of land whereas
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The problem at the Kenyan Coast has been somewtatigr due to the fact that
even then, a different piece of legislation, 898 Coastal Land Titles Ordinance

was used in the 10-mile coastal strip whereas réfffielegislations applied to the
hinterland**It is this that informs the need for the formatiand protection of the
different tenures and additionally governs theinwarsion from into a standard
form**®, The Land Act provides for this. The ensuing peaphs shall inquire into the

manner in which the Land act has sought to giveceto the same.

The Land Act is mainly guided by the principles feeth in the Constitution, 201?
The salient feature of this Act is that it placks teservoir of powers previously
wielded by the Minister for Lands (now the CabiBetretary for Lands, Housing and

Urban Development) on the National Land Commission.

This shift is calculated to lessen the historicagjaries of use of land for political
capital and mileage. The Act embodies the reabmatand need to vest the
administration, management and control of land mimdependent body. Although it
may be argued that ministerial appointments are fmea from political influence, it

is foolhardy to imagine that political nuances aneh-twisting cannot arise.

hundreds of thousands have limited or no accelsstbwhich is a crucial factor of production.

146 paul Maurice Syagga (2006) “Land Ownership andsUs Kenya: Policy Prescription from an
Inequality Perspective,” in Regional workshop orleRof Geoinformation in National Development,
on August 25-26, 2008, at Regional Centre for Magpdf Resources for Development, Society,
Society for International Development, Nairobi, p@5. The author states that we cannot expect the
Coast of Kenya to be peaceful whereas there ane slested injustices perpetrated against the locals.
He as a matter of fact predicts that Coast Provaweed easily erupt into the worst forms of violenc
as compared to what we witnessed in the Rift Valley

147 ibid. The 1908 Coastal Land Titles Ordinance operaiagbvern the coastal strip whereas the 1902
Crown Lands ordinance was the reference law defiaimd demarcating Crown lands.

148 Section 5 of the Land Act, No 6 of 2012.

149 gection 4(2) of the Land Act, No 6 of 2012.
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The Act recognizes the different forms of tenutestates that it shall seek to protect
the rights arising from all the forms of tenure.dittnally it seeks to eliminate all
forms of discrimination in ownership of and accessll the forms of tenure? This
will help in ensuring that land rights are traceatd the communities that previously
held them despite these rights having previouslgnbeegarded as atavistic and
unenforceable. Herein lies a magnificent opporjurtt address the historical
injustices that led to the disenfranchisement ef itidigenous coastal tribes and to

right the century old wrongs.

Often time, land belonging to communities has babocated to individuals; the
argument being that land as property cannot be dvaoenmunally. Whereas it is
often envisaged that such individual holding ofetiin trust for the benefit of the
community is indeed for the benefit of the communitt is commonplace that such
trust is often abused and the beneficiaries lafatmg on land which is supposed to

be theirs.

The letter of the law anticipates that the varistate actors will not have a free hand
to deal with land without considering the claimstloé local communities. These are
likened to what the Constitution terms as Customamyd rights>* This is further
protected by the National Land Commission’s ovésigle over land use planning
throughout Kenya>?

The Act ropes in the Cabinet Secretary in the irmgletation of reforms aimed at the

sector*>* The roles given include:

1%0ipbid, Section 5(2).

151 | and Act, Section 5(1)(d).

132 article 67(2) (h) of the Constitution of Kenya, D
133ibid, Section 6 of the Land Act.
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1. Implementation of policies on land on the recomnagioah of the National Land
Commission;
2. Facilitation of the implementation of policy andaens; and

3. Formulation of the standards of service in the &ect

The fact that the Commission has to liaise wittappointee of the executive in order
to fulfill its mandate has brought about the deltht¢ the National Land Commission

is a toothless bulldog.

It is not in contention that the mandate of enforeat and execution of the national
land policy rests with the Cabinet Secretary. Tmenmission is to advice on policy
matters, conduct research and recommend suitableiegsowhich are then to be
implemented by the Cabinet SecretaThis of course has the potential of bringing
conflict in the land arena more so where the NLEnalgz and executive’s agenda are

at cross roads.

The Act reiterates the position that is contaimethe National Land Commission Act.
It vests the management of public land in the Netid.and Commissioft’ It is
imperative to note that the Commission, can didiiadé subject to certain conditions,
land be used in a particular manner. This is asbhnd far reaching power donated to
the Commission in that it may bar the allocatiorpoblic land. This in itself provides
the NLC with suitable checks and balances agairstrary and subjective land

allocation by the executive. The Act further prasdor the possibility of conversion

134 gections 5(1) (b) and (d) of the Land Act.
135ihid, Section 8.
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of land tenure from one form of to anotf&t.

For instance public or private land can be condettecommunity land subject to or
in the interest of land use planning, public hea#thfety, public order and public
morality. Private Land can be converted to publand through compulsory

acquisition, reversion, surrender or transfer. \@asrthe law that will govern dealings
with Community land is yet to be passed, Sectiaf the Act provides the executive,
through the National Land Commission, an exceltgortunity to utilize its powers

to acquire fallow and unutilized land to resettle thushrooming coastal squatters.

The Act states that Public land can be convertagtitate land by alienatiolt” This
is subject to the strict tendering guidelines pded for under the AZt® This serves
to ensure that public land is not irregularly adlted. The auction is to be public and a

public notice ought to be given to the public twaadt all potential buyers.

The upshot of this is that the irregular land aloan that has over time engendered
poverty in the coast province will be checked. €bast province has a poverty index
of 62% second only to Nyanza provincé This notwithstanding, the wide array of
natural resources that the Coast boasts ranging tbarism to agriculture. However,

the indigenous people often cannot realize the fiiera these resources due to the

historical allocation of the land to outsidé?s.

®ipid, Section 9.

157 Section 9(2)(a) of the Land Act, No 6 of 2012. Skntails the voluntary and absolute transfer of
title in land. This serves to ensure that tranefditle to land on political grounds is estopped.

18 ibid at Section 12. This section sets forth the procedhich seeks to open up the process to the
public and additionally curtail underhand dealimg Public Land. Additionally, section 14 statbet
requirements as to particulars of the procedureti€e to the public.

159 Mwandawiro Mghanga (2010)sipoziba Ufa Utajenga Ukutd.and, Elections, and Conflicts in
Kenya's Coast Provingéleinrich Boll Stiftung, East and Horn of Africag viii.

1%0ibid at note 26. The introduction additionally bringsthe forefront the headache of lack of access
to resources which are found on the land due l&t¢il®. The 1960 settlements provided other pesson
with titles which the indigenous people did not édwence cordoning them off from any meaningful
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Large tracts of land at the Kenyan Coast are ovimetproperly placed” individuals
who were given the land either due to their pditiaffiliations, patronage, nepotism
and cronyism. Recently the government revokedstitte500,000 acres of land owned
by only 22 individuals®® Whereas this land was previously Government Laisd,

passage from the Government to the individualsfaasd to have been dubious.

It is unconscionable that the Government can samdie owning of such huge
parcels of land by a small number of individualsl aanoceed to issue titles thereto

whereas the majority of Coastal populations aratgrs on their own land.

There arises the challenge of distinguishing betwegenuine and professional
squatters®? Professional squatters come about when land owaees acquiring title
to their land parcel, proceed to sell the land Hredeafter continue to squat on the
same land or move to squat on neighbouring landsthe vicious cycle is then

replicated.

The Act seeks to redress the occurrence of sualstiops by providing that any
allocations of land that are substantial must etk and obtain the approval of the

National Assembly or the county assembly as the o#sy be'®®

activity on the land that was suddenly owned byofieople.
161 James Mwambai (2014) “Government Revokes Deeds06f 000 Acres of Land in LamuAll
Africa, on August 1, 2014, &ttp://allafrica.com/stories/201408010190.h{atcessed 22/3/2016).

162 Joseph Masha (2013) “Squatters protest delayleddgeds issuance,” in Standard Digital, on July
16, 2013, at http://www.standardmedia.co.ke/?atiit2000088550%29 (accessed 11/9/2014).

183 Land Act, 2012, Section 9 (3). This serves as aegtive remedy against the possibility of the
occurrence of grave injustices which may take yearedress
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With proper legislation and institutions, coastahds that were previously gifted
willy-nilly and irregularly can eventually escheadck to government and hopefully
be re allocated to the proper beneficiaries whotleedescendants of the original

proprietors.

The Act provides that compulsory acquisition catydr@ done at the request of either
levels of governmerf* This request must first be made to the NationahdLa
Commission® This is in keeping with land administration that free from the

manipulation by the political elite. This helpseailate the squatter problem in that
together with the recognition of communal land t&gln future the land belonging to,
say, the coastal people will not be arbitrarilyzedi without the involvement of the
NLC. Many times land acquired compulsorily undee tpretext of compulsory

acquisitions whereas the real motives are to gesvechial and selfish interests.

Section 134 of the Act, if implemented shall pravid genuinely lasting solution to
the problem under discussion. This provision igctly related to access to land. It
proposes the establishment of settlement progrdvas dre aimed at providing a
livelihood and shelter to persons who have comllet® access to lan@® It

provides that the NLC shall be in charge of suchragements.

Subsection 2 of Section 134 specifically mentiomgasters and displaced persons as
the intended recipients of such schemes. This shallgreat extent help resolve the

plethora of problems presented arising from thedssf squatters at the Coast.

184 Either of the two levels of Government i.e. thetibi@al Assembly or the Senate.

185 Land Act, Section107. Additionally, prompt compation is required by Section 111 as read with
Article 40(3) of the Constitution of Kenya, 2010.

186 Section 134(1) of the Land Act.
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A condition precedent for this to happen would e dispossession of persons who
irregularly acquired title to land. This of counsmuires government goodwill. The
commission cannot effectively bring effect to thisless the government is fully
committed to the course. It therefore begs thetgpreas to whether the Commission

is sufficiently armed to deal with such scenarios.

In keeping with Article 68(c) (i) of the Constitati, the Land Act gives guidelines as
to the possibility of having maximum and minimunresge for different economic
zones. This will help the squatter problem by reimdeownership of immense chunks
of land unlawful since land is by its nature finithile populations continue to grow.
As it stands however this still remains a propositwhich still lacks the tools,
mechanisms and legislation to give it full effeBection 1587 of the Act despite
being seemingly draconian and a restraint to ptgpewnership is in my view a step
in the right direction. This has the potential oéefing up land that is fraudulently
hence illegally held. On tabling and adoption, tbgistrar is to reject any application
for the registration of interests in land which dukes the prescribed maximum and

minimum acreagé®®

The Act also gives the commission powers to trangfeitilized land belonging to
absentee landlords to squatt®¥sThis goes a long way in ensuring that the current

squatters on their own land acquire title.

167 Section 159 proposes that there be a maximum gerefland to be held by an individual within
certain zones. This of course is challengeabldat it seems to contravene the right to ownership o
property.

188 Section 159(4) this implies that the enormous $athét are owned by individuals will be unlawful
and this ultimately makes available land for theetdement of the squatters.

%9ibid, Section 160(2)(e).
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Realistically though, resettlement of persons withesuing them title to the parcels
where they are relocated to is merely addressimgpamnt of the problem. Possession
of land without being granted ownership is essént@ostponing the problem. The

underlying issue of squatting on land shall s&thain.

3.6 Shortcomings in the ability of the new Land Law to address the squatter
problem

It is evident from this thesis that the body armaetth the role of curing the effects of

the historical injustices visited upon the coagiabple is the NLC. However in the

discharge of this mandate, the NLC has had sonthintgeproblems in the form of

both organizational and institutional challengesalwimust be overcome in order for

its role to be effective some of these challengesaumerated below:

3.6.1 Overlap of the functions of the National LandCommission and the
Ministry of Lands, Housing, Urban Planning and Devéopment

As earlier mentioned, whereas the constitutiontaednew land laws clearly give the
mandate of management and administration of lartensao the NLC, there appears
to be an overlap between this mandate and thahefGabinet Secretary to the
Ministry of Lands, Housing, Urban Planning and Depenent. This has often caused
uncertainties with regard to the functions of edddy. Often, the ministry has
usurped roles and powers which under the constituéind the new laws should
properly fall within the ambit of the NLC. Theseegrareas have brought teething
problems to the carrying out of the functions of HLC. The squabbles have often
been played out in the public gallery thereby watedown the effectiveness with

which the NLC can carry out its mandate.
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As the law stands, the final decision maker app&atse the cabinet secretary; this
then brings into question the independence of tih€.NThe different roles and

functions of the two bodies do not elicit clearhetboundaries within which each
body is to operate.

There is still pending before the Supreme CouKeriyd "° an advisory opinion as to

the respective functions of each part.

This shall go a long way in clearing the haze aatllisg once and for all the
uncertainties as to definitive roles and functighat currently surround the two

bodies.

3.6.2 The National Land Commission’s reliance on fuding from the National
government

As earlier mentioned in this Study, the NationahdlaCommission gets a bulk of its

funding from the national government. You cannat¢ Ibhe hand that feeds you. This

then brings into fore the question of whether th&CNvhile relying on funding from

the Government really can be independent of theiaagp of government in the

carrying out of its mandate. The NLCs absolute pathelence is thus put into doubt.

Due to this reliance on funding from the natiorr@bsury, there is a nascent risk of
the NLC falling victim to intimidation and threatsoth from parliament and the
executive when it does not agree to the sometimesoas requests of government.
The NLC further risks being deprived of the mucledwd funding when it doesn't

adhere to these requests.

1 There is pending before the Supreme Court an aduvispinion that was sought by the NLC to
delineate clearly the various roles and functioine ministry and the NLC.
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3.6.3 Lack of political good will

As set out earlier in this Study, the Constitutaord the new land laws have provided
a good legal framework that, if properly utilizexdn make significant steps in curing
once and for all the squatter problem at the Kengaast. This legal framework,
however, cannot act in a vacuum and requires theerted efforts of both the NLC

and other players including the county assembilies.

As aforesaid, the county government is essentib#tycustodian of public land in the
respective counties and holds public land in tfastthe benefit of the people. The
NLCs role is the management and administratiomefsaid land. It therefore requires
that both parties act in tandem to realize theatiwes set out in the constitution and

the new land laws.

Achieving this is often easier said than done gitka fact that involving the
governing body of the county in planning and decismaking will invariably

introduce politics into the land arena thereby nimdcthe real issues.

3.6.4 Lack of autonomy and independence of the Natial Land Commission
A strict reading of the land laws clearly showstttiie NLC cannot unilaterally carry
out its mandate without variously involving the wedt secretary, parliament or the

county land management boards.

Whereas the NLC is charged with having and ovetsigle over land matters, it has

become more apparent that this role cannot beecarout autonomously and

independently and must often rely on the involvetreerd decisions of third party
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bodies. This erodes the mandate donated to theNLiGe constitution and the other

land laws.

Whereas this is not in itself necessarily untowaoie of the ills that were envisaged
to be cured by the establishment of the NLC inelgdaut not limited to the squatter
problem cannot properly be tackled due to the als/ibureaucracy and bottlenecks
that can be placed on the discharge of thesesdatighe NLC by these third party

institutions.

3.6.5 Operation and Institutional Challenges

In the preamble to the National Land Commissiomaual progress report for the
period of March 2013 and January 2014, the Chairmfathe NLC, Mohammed
Swazuri cites as some of the challenges faced &yNihC in the discharge of its
mandate, institutional and operational challengéschv include lack of adequate
human and financial resources, non-compliance afte storporations and agencies
with their statutory obligations to declare puldand inventories. He also states that

there is a general lack of public awareness omtiedate of the NLE"*

For the NLCs mandate to be effective, all playeguired to bring the intended
change must work in tandem. The NLC cannot work macuum and only through
active involvement of the various agencies and émdoncerned can the role of the

NLC be effective.

"1 National Land Commission website, at
www.nlc.or.ke/?wpdmact=process&did=MTAuaG90bGluaw(Accessed 8/8/2015)
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3.7 Conclusion

In conclusion it is evident from this section thia¢ laws are indeed able to tackle the
problem of squatters at the Kenyan Coast. The fip&tlon however is that for these
laws to be able to properly suited to cure theohisal injustices and resolve the issue
of squatters and landlessness at the Kenyan ¢baststitution charge with this role

must be sufficiently empowered.

The irony is that the commission which is mandateishvestigate historical injustices
has to report its findings to the executive. It lh@en the norm of the executive to
shelve the recommendations of Commissions, taka tbe granted and generally fail
to act on them. Tragically, the recommendationsodten “paper recommendations”
without any meaningful implementation and stepsnigpetaken to remedy the

situation.

If the recommendations that have been espousdusrchapter are legislated upon,
institutionalized and effected the squatter issuth@ coast of Kenya would be dealt

with comprehensively.

Public awareness and involvement is key to brifgceto any intended change to the

existingstatus quoFor the NLC to be effective, the coastal peopletrbesfirstly be

aware of its role and what recourse it offers tartgrievances.
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CHAPTER 4
4.0 CONCLUSION AND RECOMMENDATIONS
4.1 Introduction
This Chapter seeks to capture the essence of gwanah by summarizing the
findings, conclusions and recommendations on thetser problem at the Kenyan

Coast.

This study has made a case for revising the mestmenior the implementation of the
laws regulating land. The study has argued that wihereas the current laws
regulating land are conceptually adequate in addrgshe squatter problem at the
Coast of Kenya, specific policies, legislation amstitutions need to be put in place in

order to practically resolve the problem.

The main hypothesis that the squatter phenomentiredfenyan coast can be linked
historically to legal regimes adopted by the présem@l, colonial and post colonial
regimes which legal regimes were developed to elsticontribute to the alienation

and ownership of land originally belonging to thdigenous people has been proven.

The legal regimes that have governed the coagjarenave neglected the right of
the natives at the Kenyan coast to own propertis s been demonstrated by the
impact of the successive laws enacted to regudaie holding at the coast of Kenya.
The laws tended to favour foreigners rights to lmgdand in the region over the
indigenous inhabitants. This right to own propdiypthe natives at the coast of Kenya

needs to be respected and upheld.
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The secondary hypotheses, to wit, whether the {0 legal frameworkiz. the
Constitution of Kenya, and the new land laws, ta, whe Land Registration Act
number 3 of 2012, the National Land Commission Agimber 5 of 2012 and the
Land Act, number 6 of 2012, all of which came ifboce after the promulgation of
the new constitution, have the potential to adegjyatsolve the squatter problem at
the Kenyan coast and specifically whether:

1. There is need to amend the post-2010 land lawstidlae NLC with a specific
mandate and power to obtain a lasting solutiolécssguatter problem at the
Kenyan coast,

2. There may be a need to have institutional refomregolve the squatter problem

at the Kenyan coast, have also been proven.

With adequate reforms in the legal regime ensutivg proper functioning of the

National Land Commission, the challenge of squaitiithe coast will be resolved.

4.2 Summary of Findings

The study has established that the squatter prohlethe Coast of Kenya can be
attributed to the enactment of foreign laws govegriand. These foreign laws led to
expropriation of land at the Coast and the resKefiya. This had been happening
since the arrival of the Arabs and establishmertheir dominion over the Coast of
Kenya. These foreign laws disrupted the existingcah land tenure system resulting
in the current quagmire. The system of tenure tias$ in place initially ensured

equitable access to land whilst providing for ovehgs on a communal and trans

generational basis.
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This study has also established that regime of @overning land that existed during
the colonial period and the post-colonial period generally the regime prior to the
enactment of the Constitution of Kenya, 2010, wexploited by the existing crop of
political leaders to guarantee political patronagence, the problem of squatters
became more complicated with further claims onlérel arising over a period of

time.

The voids in the laws governing land at the timeeveepeatedly detected in the
various commissions of inquiry formed to look irtk@ problem of land in Kenya. In
order to respond appropriately to the land que&tiothe relevant commissions made
several recommendations that informed the laws and | enacted after the
promulgation of the Constitution of Kenya, 2010isltnoteworthy that the laws on
land sought to operationalize the provisions of t@enstitution, hence were
specifically tailored to meet the objects set onter Chapter 5 (on land and the

environment) of the Constitution.

The Constitution of Kenya and the relevant enatded on land provide for formulae
through which the squatter problem at the KenyaasConay be dealt with. The
Constitution ingrains and makes inalienable thbtrig own and acquire land. Further
to this, the enacted laws on land attempt to nteighe effects of the historical

injustices perpetuated upon the people at the @b&&tnya.

From the preceding chapters, it is agreeable tmatState needs to approach the

menace of squatters at the Coast with more aggresdRelying on political goodwill

alone has proven to be futile. This difficulty ixaeerbated by some existing
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enforcement mechanisms in the Law governing landKeanya generally and

specifically at the Coast of Kenya.

The people at the Coast of Kenya are also partigaesible in contributing towards
the continuity of the problem of squatters. Thiswatnessed in times when they sold
land immediately upon receiving title to it, whitsiey had been squatting on the land
for ages-"? After selling the land, they revert back to thejuatter status in hope for a
solution from the government. This is not the catggof squatter that this thesis

sought to help- the genuine squatter is the subfeitiis Study.

The Land laws in existence currently offer an awefar solving the squatter problem
at the Coast. Yet there were some omissions natetha laws that need to be
addressed in order to ensure a holistic approashrtts the tackling of the squatter

problem at the Kenyan Coast.

4.3 Conclusion

Land is intricately linked to the livelihood of tipeople of the Coast. This is premised
on the economic and social activities. Thus, ivil to protect their source of
livelihood through promoting and protecting thehtigo hold land. Their challenges
commenced prior to independence and have perdstdate. This study analyzed the

constitutional and legal framework regulating lamdenya.

The main objective of examining the issue of seuatat the Kenyan coast with a

172 Erick Ngobiloet al. (2013) “Unscrupulous dealers accused of misleaditagers to sell their land
parcels after getting title deeds,”Draily Nation on September 9, 2013, at
http://www.nation.co.ke/counties/ COAST-villagersgell-their-land-parcels-title-deeds/-
[1107872/1995396/-/view/printVersion/-/b6vOrd/-/fadhtml (accessed 11/9/2014).
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focus on how the matter is addressed in the Catistit of Kenya, as well as the new
land law regime has been addressed by the StuéySiudy has adequately examined
the historical underpinnings of the squatter probkg the Coast of Kenya, the pre-
2012 legal land regime and the current legal regimeoing so, the objectives of the

Study and the accompanying research questionsbemreadequately addressed.

The hypotheses postulated in Chapter one have fpea@en and this study has in
chapter three made recommendations to addressrdidem of squatters at the

Kenyan coast to ensure the protection of the tiglown property.

This study concludes by stating that for the sguaitoblem at the coast of Kenya to
be adequately resolved, it is imperative to firségpect and uphold every persons

right to acquire and own property. This right ialianable.

This enhanced fight against the squatter problethea€Coast of Kenya will play a key
role in making amends for historical injusticesspecting provisions of the
Constitution, providing for ownership of propertpdadiminishing the chances of

post-election violence erupting once again.

The effective solution to the problem requires ahaaced effort by the government

and various other stakeholders in implementingptioeisions of the Constitution and

the various other laws governing land.

Adopting the recommendations stated in this studybwost the current initiatives

already in place in the fight against the squaiteblem at the Kenyan Coast. Further,
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it will enhance policy formulation and enable vasanstitutions such as the State to
observe, respect, protect, promote and fulfill thghts and fundamental freedoms

found in the bill of rights.

4.4 Specific Recommendations
In light of the research made in this study, thBoWing recommendations with

regard to the specific acts are made:

4.4.1 The Land Registration Act, No 3 of 2012
The Land Registration Act is intended to ratiomalthe registration of titles to land
and to give effect to the principles and objectsdefolved governments in land

registration.

The registration of title to land is a means tceasin ownership of land. Technically,

registration of title is supposed to confer seguoit tenure allowing the owner of the

land to enjoy the use of the land in quiet possessThis study recommends the
following:

As mentioned in Chapter 3, the Land Registrationg®eks to solve the issue of dual
ownership and fraudulent titles by seeking to hae# prepared cadastral maps. Land
ownership shall be evident on digitized searcheshvbhall also reveal the historical

records of any parcel of land. The Act also seekmvalidate all titles issued under

the Government Lands Act and The Land Titles Act

The focal point of this study being the Kenyan te@sose lands primarily fall under

the regime of Government Lands Act and The LankkJitct, an invalidation of the
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title is a welcome step. This shall allow for atbigcal scrutiny of the passage of title
from the British to its current holders. This Studgcommends that specific
legislation outlining the manner in which this eciee shall be done be, introduced to
provide guidelines on the process with strong renemdation that if any alienation

of land is found to have been fraudulent the saeneutlified and title revoked.

As aforesaid a genuine and concerted effort atveirey historical, passage of title to
its current proprietors will provide a basis to oke titles that passed through

fraudulent means and hopefully revert these ta tinghtful beneficiaries.

The Act applies to all the different forms of teawas established by the Constitution.
The Act provides for county governments to haveegister of Community land.

Again here, The Study recommends that specificcgdiand mechanisms be put in
place to ensure the creation of these registrias.dtill commonplace in the coast of
Kenya to have land communally held and registenetheé name of the head of the
clan. This has its intrinsic dangers more so wheh s custodian dies. There is the
danger of the beneficiaries to the land being resdlesquatters on their own land
marking the beginning of a vicious cycle. This Isethe situation at the coast since
trust lands to be held on behalf of the communitythee County Government of the

different counties are expected to be registerdds Bhall preserve still existing

customary land rights and holding.

Further to this, this study recommends a mechafaesranforcement of the powers of

the Registrars as conferred by section 14 of thie Kcorder to ensure complete

compliance with the exercise of powers of the Remis, a system of enforcement
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needs to be in place. Failure to implement such exhanism will render the
provisions of the Land Registration Act ineffectualmay be imperative to have the
Supreme Court issue an advisory opinion on how kestimplement the

recommendations of the constitutional createdtunsdins governing land in Kenya.

This enhanced fight against the squatter probletheaCoast of Kenya will play a key

role in resolving historical injustices, respectipgovisions of the Constitution

providing for ownership of property and diminishitize chances of post-election
violence erupting once again. It requires an endareffort by the government and
various other stakeholders in implementing the gioas of the Constitution and the
various other laws governing land. Adopting theoremendations stated above will
achieve a more enhanced fight against the squatttbiem that will enable the State
to observe, respect, protect, promote and fulid tights and fundamental freedoms

found in the bill of rights.

4.4.2 The National Land Commission Act, No 5 of 221
The National Land Commission Act was enacted tovideo for functioning of the
National Land Commission. The Act operationalizeBcle 67 of the Constitution of

Kenya.

This study recommends the total overhaul of theiddat Land Commission Act
which seemed to have been rushed through parliarteenteach constitutional
deadlines, thus resulting in the overlapping ofribles of the NLC and the Ministry

of Land, Housing and Urban development.
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The National Land Commission is the body chargetth wianagement of public land
amongst other functions. As such, it is instrumietitat the Act creating the NLC is

comprehensive in outlining the powers of the NLC.

This study recommends that enforcement mechanismdobated to the National
Land Commission Act and entrenched in its mothatugt to ensure the proper
implementation of the recommendations developeth®yNLC. This can be achieved
through the proper change in law to give precedewnceéhe implementation of
recommendations of the NLC through the Ministry Llaéind, Housing and Urban
Development. Where the Ministry of Land, Housingd aDevelopment fails to
implement the recommendations, the NLC may proceedeek judicial review
remedies against the inaction of the Ministry ohdls, Housing and Development at
the expense of the Ministry. The overhaul of the #twould clearly specify what the

roles of the two entities are.

This study recommends the streamlining of the fionst of the NLC and the county
land management boards. This would ensure themgreuosts of the government are
reduced significantly. The National Land Commissidet establishes the County
Land Management for the purposes of managing pudfid in the Counties. This

creates a redundancy in execution of duties consgleéhat the management of
public land is a role to be played by the NLC. Hertbis study recommends that the
county land management board development agendddshe presented annually to
the NLC for its approval. The study also recommerdst the county land

management boards should undergo further trairongnsure they are qualified to

address the current social and economic challerfgesg land within their
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jurisdiction.

The funds relied upon by the NLC in execution af miandate make it financially
dependent on parliament. To ensure substantiaidinhindependence of the NLC in
carrying out of its mandate, there funds should dbarged directly from the

Consolidated Fund upon approval of the estimatatdyational Assembly.

Lastly, the public should be informed on the rdléhe National Land Commission in
light of land in Kenya. The civic education will gerate sufficient political goodwill
for the implementation of the recommendations mdye the National Land

Commission.

4.4.3 The Land Act, No 6 of 2012

The purpose of enacting the Land Act was to provide the sustainable
administration and management of land and landdoessources. As such, the Land
Act, 2012, is key in solving the squatter problenthee Coast of Kenya. There are

certain lacunas that exist in the Land Act whioh tarbe addressed. They include:

The National Land Commission is given the powealtocate public land on behalf
of the National and County governments under sectl@ of the Act. The

Commission is empowered to set aside land for invesst purposes having in mind
the benefit to be accrued to the local communitieecommend a change of the
provision to ensure that the power of the Commrss$ioset aside land for investment
purposes is aligned with the National and Countyegoments planning priorities. A

conflict in exercise of power will create a meaaos éxploitation by the governments
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in power. The result of which may be the wrongfxlereise of the power of

compulsory acquisition. With the indication on hbest to exercise this power.

The National Land Commission, whilst exercising ftswer of appropriation of
public land, needs to be preparing a report onrenua basis on the use of allocated

public land. This report will allow for better publscrutiny of the land resource.

With the involvement of the Cabinet Secretary faantls, Housing and Urban
Development under section 6 of the Land Act, thecfwning of the National Land
Commission (NLC) is impeded. The mandate of theil@dlSecretary overlaps with
the mandate of the NLC in some cases. For instaheeCabinet Secretary is given
the oversight mandate to monitor and evaluate Bextor performance whilst the
NLC is mandated, under section 5 of the NationaldL &ommission Act to monitor
and have oversight responsibilities over land us@&mng throughout the country.
This conflict results in under implementation oé tprovisions of the Land Act thus
perpetuating the land problem (s) generally in Keapd specifically at the Coast of
Kenya. This study recommends that the oversiglg bal the mandate of the NLC.
This can be done through streamlining of the Lantta highlight the different roles
of the institutions. Mandating the NLC with the osight role reduces political
interference involved in the regulation and ovdrsigf land use and planning thus
improving the implementation of the provisions loé t_and Act. Providing clearly for
the roles that NLC vis-a-vis the Ministry of Landopusing and urban Development
will go a long way in ensuring that the constita@b entities are sufficiently

facilitated to resolve this problem of squatterthatcoast of Kenya.
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Section 134 of the Land Act provides for the essdibhent of settlement schemes to
provide access to land for shelter and livelihoDde section applies directly to the
squatter problem at the Coast. The provision usdetion 134 (8) stating that land
acquired under a settlement scheme is not traaslerexcept through a process of
succession needs to be applied to persons whoeeetving title deeds for land on

which they have been squatters.

This study recommends that policies, rules andlatigns be put in place to give
effect to section 134. This will cure the problefmpeople at the Coast contributing
towards the worsening of the problem by selling &md they receive title to. The
provisions also need to ensure that land acquhismligh settlement schemes is not
subdivided except through the process of successlos will ensure that subdivision
of land does not happen to the point of renderhng subdivided parcels of land
unviable economically. The Land Act may state thaand titles issued to squatters

shall only be transferable or subdivided througitacess of succession.”

4.5 General Recommendations

The proposal by the national land policy to takerasentory of all government land
within the 10-mile coastal strip, covering 1,128qeds needs to be actualized. This
will form a starting point for establishing the cemt ownership of these parcels of

land and whether or not the alienation was legal.

There is a need for a clear definition of the retipe roles of the National Land

Commission and the Cabinet Secretary. For the NaCbé able to effectively

discharge its mandate, it is imperative that there clear-cut distinction between the
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roles of the NLC and those of the Cabinet Secretary

For the NLC to be fully independent and autonomaube discharge of its duties, its
source of funding ought to be decentralized frone thational treasury. An
independent fund needs to be created to fund th@sNictivities with the source of
these funds coming from third party sources inalgdidonor agencies, NGOs,

international bodies and private entities.

County government land management boards oughetproperly empowered to
assume their fundamental role in carrying out theiportant role of acting as
custodians of public and community land. The aim io¥olving the county

management boards in land management is to dekeatthe function of land

management and localize the same. This shall res@tmore centred and focused
approach to finding viable solutions at the gras#-rlevel. The county land
management boards partnership with the NLC in theagement of land is essential
to bring about effective reforms. The board neemlshé sufficiently trained and

equipped to carry out their role as set out inlaimel laws.

The NLC needs to forge partnerships with the variplayers in the land arena in

order to develop plans and workable strategies Giatdinding practical solutions to

the squatter problem.

93



THE SQUATTER PROBLEM AT THE KENYAN COAST

Bibliography

Books and Journal Articles

1)

2)

3)

4)

5)

6)

7)

8)

Bix, Brian (2012)Jurisprudence: Theory and Conte$weet & Maxwell,
London.

Caterina, Martina & Johanna Klos (2014nfinished Business: Kenya's efforts to
address displacement and land issues in Coast Regi@rnal Displacement
Monitoring Centre, Geneva.

Collier, Deepak (1986)abour and Poverty in Kenya: 1900-19&Clarendon
Press, Gloucestershire.

Cooper, Frederic (199'From Slaves to Squatters: Plantation labor & Agitare
in Zanzibar & Coastal Kenya, 1890-1923einemann Education Books, New
Hampshire.

Dudziak, Mary L. (2008) “Thurgood Marshall’s Bilf &ights for Kenya,” in 8:13
Legal studies Research Paper Serlégsiversity of Southern California Law

School, California, at http://weblaw.usc.edu/cesftidass/class-workshops/usc-

legal-studies-working-papers/documents/08_13_paghfgjaccessed 9/11/2013).

Hallag, Wael B. (2009An Introduction to Islamic LaywCambridge University
Press, Cambridge.

Hoorweg, Jan (2000) “The Experience with Land $gtédnt,” in Jan Hooregt

al. Kenya Coast Handbook: Culture, Resources aneceldpment in the East

African Littoral, Lit Verlag, Hamburg, at

https://openaccess.leidenuniv.nl/bitstream/han88/19673/ASC 1253933 104.

pdf?sequence=(accessed 8/9/2014).

Kameri-Mbote POurs by Right, Law, Politics and Realities of Comityu

Property in KenyaStrathmore University Press, Nairobi.

94



THE SQUATTER PROBLEM AT THE KENYAN COAST

9) Kameri-Mbote, Patricia & Kithure Kindiki (2008) “duble in Eden: How and
Why Unresolved Land Issues Landed ‘Peaceful Keinmy&2008,” in Vol 35:2
Forum for Development Studj@sorwegian Institute of International Affairs,
Routledge.

10)Kanyinga, Karuti (2000)Re-distribution From Above: The Politics of Land
Rights and Squatting in Coastal Kenidmrdiska Afrikainstitute, Sweden, page 34

at http://www.diva-portal.org/smash/get/diva2:27448JLLTEXTO01.pdf

(accessed 9/11/2014).

11)Leo, C. (1978) “The Failure of the ‘Progressiverar’, in Kenya’s Million Acre
Settlement Scheme, Journal of Modern African Studies

12)Mghanga, Mwandawiro (201@)sipoziba Ufa Utajenga Ukutdand, Elections,
and Conflicts in Kenya's Coast Proviné¢einrich Boll Stiftung, East and Horn of
Africa.

13)Mitullah, Winnie V (2003)The Politics of Transition in Kenya: From KANU to
NARGC Heinrich Boll Foundation, Nairobi.

14)Mitullah, Winnie V (2003)The Politics of Transition in Kenya: From KANU to
NARGC Heinrich Boll Foundation, Nairobi.

15)Mumma, Albert (2003) “The Procedures for Issuintjebito Land in Kenya,” in
Vol 2 Land Reform in Kenyd_aw Society of Kenya Journal, Nairobi.

16)Musembi, C.N. (2006) “Breathing Life into Dead Thies about Property Rights:
De Soto and Land Relations in Rural Africa,” Vol @) Third World Quarterly,
Institute of Development Studies, University of Saig Brighton.

17)Mwaruvie, J.M. (2011) “The Ten Miles Coastal Stiya Examination of the
Intricate Nature of the Land Question at the Cbastyol 1 No 20International

Journal of Humanities and Social Scien€entre for Promoting Ideas, Los

95



THE SQUATTER PROBLEM AT THE KENYAN COAST

Angeles.

18)Mwaruvie, John M. (2011) “The Ten Miles CoastaiBtAn Examination of the
Intricate Nature of Land Question at Kenyan CoastYol 1 No 20International
Journal of Humanities and Social Scien€entre for Promoting Ideas (CPI), Los
Angeles, at

http://www.google.com/url?sa=t&rct=j&g=&esrc=s&saag=web&cd=4&ved=0

CDsQFjAD&url=http%3A%2F%2Fwww.ijhssnet.com%2Fjoulstd2F\Vol 1 N

0 20 December 2011%2F17.pdf&ei=iLLzU-WaH-

mYOOWZ50HwWCQ&uUsg=AFQ|CNFnMLIM4mOLUMf-

VI9soK1FLsOMCVQ&sig2=U2sRaTeG8zLJ1rRA4iXZJg&bvm=tB8281344.d.d2

k (accessed 19/8/2014).

19)News, Partner (2004) “Land Ownership, Access arel"Us The Development
Journal of MS Kenya\No. 3.

20)0Odinga, Oginga (197Mot Yet Uhuru: An Autobiographideinemann Publishers,
New Hampshire.

21)0Ojienda, T. O. (2003) “Customary Land Rights, Laatjudication and Regime of
Beach Plots,” in Law Society of Kenya, Vdléand Law Reform in Kenyhaw
Society of Kenya, Nairobi.

22)Okoth Ogendo, H.W.O. (2002) “The Tragic Africanr@mons: A Century of
Expropriation, Suppression and Subversionfamd Reforms and Agrarian
Change in Southern Afrigg@’rogramme for Land and Agrarian Studies, Schbol o
Government University of the Western Cape)

23)Okoth-Ogendo, H.W.O (1987) “The Perils of Land ‘tiesi’ Reform,” in J.W.
Arntzenmet al. (eds)Land Policy and Agriculture in Eastern and Southern

Africa, United Nations University, Tokyo.

96



THE SQUATTER PROBLEM AT THE KENYAN COAST

24)Okoth-Ogendo, H.W.O (199Tenants of the Crown: Evolution of Agrarian Law
and Institutions in Kenyafrican Centre for Technology Studies, Nairobi.

25)O0koth-Ogendo, HW.O. (1979) “African Land Tenuref&ms,” in J. Heyer (ed.)
Agricultural Development in Keny®xford University Press, Nairobi.

26)Wamicha, Wellington Nguya and Justus Inonda Mw#&2(90) “Environmental
Management in Kenya,” iBnvironmental Forum Publications Series, N@aR

http://www.google.com/url?sa=t&rct=j&g=&esrc=s&saag=web&cd=1&ved=0

CB8OFjAA&uUrl=http%3A%2F%2Fwww.ossrea.net%2Fpublioas%2Fimages

%2Fstories%2Fossrea%2Fenv-kenya-part-2.pdf&ei=ytX5U

GOHoTTaOmMLgMgH&Usg=AFQ|CNHtJINHLB 90RQTp8plaHKscLiR&sig2

=0Ot3FSHOKURU6SGRdpTIHbA&bvmM=bv.73612305,d.d2s&cad€accessed

24/8/2014).

Monographs, occasional and working papers
1. Doshi, Mona (2012The Land Laws of Kenya: A summary of the Changes
Anjarwalla and Khanna, Nairobi, at

http://estates.uonbi.ac.ke/sites/default/files/@atimin/estates/Summary-of-

the-Land-Laws-Anjarwalla-Khanna-October-2012.pdf .(atcessed

11/9/2014).

2. Kanyiga, Karuti (1998%truggles of Access to Land: The Squatter Question
Coastal KenyaCDR Working Paper no. 98.7, Centre for Developimen
Research, Copenhagen.

3. Malombe, Davis M. (2011) PositidPaper on Engendered and rights based
Land Reforms in Keny&enya Human Rights Commission, Nairobi, pg6, at

http://www.google.com/url?sa=t&rct=j&g=&esrc=s&saa=web&cd=4&ved

97



THE SQUATTER PROBLEM AT THE KENYAN COAST

=0CDOQFjAD&url=http%3A%2F%2Fwww.khrc.or.ke%2Fresoes%2Fpubli

cations%2Fdoc download%2F38-a-position-paper-oreedered-and-rights-

based-land-reform-in-kenya.html&ei=hHIJVM-

aLsTH7AbozIGYAW&USg=AFQjCNH-

Zz3yLYIhtF6coAZIoGbIUIk6gg&siq2=A44A4Dux3LGz8cqllB®ZzQ&bvm=b

V.74649129,d.ZGU(accessed 5/9/2014).

. Mitullah, Winnie V, "Struggles Of Access to Landhd Squatter Question In
Coastal Kenya, Cdr Working Paper No. 98.7, Centrelevelopment
Research, Copenhagen.

. Ndungu, Paul N. (2006lackling Land related Corruption in Kenyat

http://siteresources.worldbank.org/RPDLPROGRAM/Reses/459596-

1161903702549/S2_Ndungu.p@iccessed 2/9/2014).
. Njuguna, Humphrey K. & Martin M. Baya LarReforms in Kenya: An
Institution of Surveyors of Kenya (1SK) Initiatiae

https://www.fig.net/pub/proceedings/korea/full-pegipdf/session7/njuguna-

baya.pdf(accessed 1/9/2014).

. Odote, Collins (2010) “Retracing our Ecological EBteps: Customary
Foundations for Sustainable Development and Imiptina for Higher
Education in Kenya,” a conference paper preserttétea™ Strathmore
between October 28-28, 2010.

. Syagga, Paul Maurice (2006) “Land Ownership andcsUs&enya: Policy
Prescription from an Inequality Perspective,” irgi@al workshop on Role of
Geoinformation in National Development, on AugustZb, 2008, at Regional
centre for Mapping of Resources for Developmenti&yg, Society for

International Development, Nairobi, page 294.

98



THE SQUATTER PROBLEM AT THE KENYAN COAST

Book Chapters

1.

Juma C. (1996) “In Land we Trust,” in C. Juma arilQjwang (eds.)n Land
we Trust: Environment, Private Property and Consgitttnal ChangeACTS
Press, Nairobi.

Kibwana, Kivutha (2000), Spontaneous SettlementEmdronmental
Management, in Smokin Wanjala (df§says on Land Law: The Reform
Debate in Kenyakaculty of Law, University of Nairobi, Nairobi.
Migot-Adholla, S. E., F. Place and W. Oluoch-Kos(kf94) “Security of
tenure and land productivity in Kenya,” in BrucaM.et al. (eds.)Searching
for land tenure security in AfricA)orld Bank, Washington DC.

Ogolla, B. D & Mugabe, J. (1996) “Land Tenure Systeand Natural
Resources Management,” in Juma C. & Ojwang J.B.J&dLand we Trust:
Environment, Private Property and Constitutionaladge, ACTS Press,
Nairobi.

Okoth-Ogendo, H.W.O. (1979) “Imposition of Propeltgw in Kenya,” in B.
Harrell-Bond and S. Burman (ed$he Imposition of LapAcademic Press,
New York.

Okoth-Ogendo, H.W.O. (1981) “Land Ownership andd_&nstribution in
Kenya'’s Large-Farm Areas,” in T. Killick (edPayers on Kenya Economy:

Performance, Problems and Polici¢deinemann Education Books, Nairobi.

. Okoth-Ogendo, H.W.O. (1986), “The Perils of Lanchdiee Reform: The Case

of Kenya,”in J. Amtzen, L. Ngengco and S. Turner (edand Policy and
Agriculture in Eastern and Southern Africigkyo.
Okoth-Ogendo, H.W.O. (1993) “Agrarian Reform in Stdharan Africa: An

Assessment of State Responses to the African Agr&risis and their

99



THE SQUATTER PROBLEM AT THE KENYAN COAST

Implications for Agricultural Development,” in JaBset and D. E. Crummey
Land in African Agrarian Systemdniversity of Wisconsin Press, Madison.
Wanjala, S.C. (2011) “Problems of Land Registraaod Titling in Kenya:
Administrative and Political Pitfalls and their BRdde Solutions,” in S.
Wanjala (ed.Essays on Land Law: The Reform Debate in KeRgaulty of

Law, University of Nairobi, Nairobi.

Newspaper Articles

1.

Ayodo, Harold (2014) “Land reforms under threalNA<C denied cash,” in
Standard Digital on January 30, 2014, at

http://www.standardmedia.co.ke/lifestyle/articlddP@03509/land-reforms-

under-threat-as-nlc-denied-cash?pageNd@a2t accessed 2/9/2014).

. Koissaba, Ben Ole (2014) “Campaign Update: KenyadadaProtest Against

New Land Concessions for Geothermal Extraditiodemya,” inCultural

Survival on July 7, 2014, at https://www.culturalsurvieafi/news/campaign-

update-kenya-maasai-protest-against-new-land-ceimesgeothermal-

extraction-kenydaccessed 9/8/2014).

Machuhi, Eunice (2014) “Kenya court declares Jomeoyétta land decree
illegal,” in African Reviewon March 13, 2014, at

http://www.africareview.com/News/Kenya-court-deelssk enyatta-land-

decree-illegal/-/979180/2242636/-/i54gngz/-/indéxinaccessed 6/9/2014).

Masha, Joseph (2013) “Squatters protest delaylediBeds issuance,” in
Standard Digital on July 16, 2013, at
http://www.standardmedia.co.ke/?articleID=2000088%6329 (accessed
11/9/2014).

Masha, Joseph and Paul Gitau (2013) “PresidentiWwKanyatta issues 60,

100



THE SQUATTER PROBLEM AT THE KENYAN COAST

000 title deeds to Coastal residentsTie Standaren August 38 2013 at

http://www.standardmedia.co.ke/?articlelD=200002&2ory title=uhuru-

issues-60-000-title-deeds-to-coast-residéatsessed on 9/11/2013).

6. Ngobilo, Ericket al.(2013) “Unscrupulous dealers accused of misleading
villagers to sell their land parcels after gettiitig deeds,” inDaily Nation on

September 9, 2013, at http://www.nation.co.ke/cesnC OAST-villagers-to-

sell-their-land-parcels-title-deeds/-/1107872/199&3 view/print\Version/-

[b6vOrd/-/index.htm{accessed 11/9/2014).

Reports

1. Government of Keny&eport of the Commission of Inquiry into the
lllegal/lrregular Allocation of Langd Government Printers, Nairobi.

2. Government of Kenya (1978eport of the Select Committee on the Issue of
Land Ownership Along the Ten Mile Coastal StrifKehya,Government
Printers, Nairobi.

3. Government of Kenya (2009®essional Paper No 3 of 2009 on National Land
Policy, Government Press, Nairobi.

4. Government of Kenya (2018eport Of The Truth, Justice And Reconciliation
Commission2013, Truth Justice And Reconciliation CommisgiddRC),
Kenya.

5. Ministry of Lands (2007National Land Use PolicyGovernment Press,
Nairobi.

6. Ministry of Lands and Housing (2005) National LaPalicy, Issues and
Recommendations Repo@overnment Press, Nairobi.

7. Ministry of Lands,Current Status of Land in the Coa&pvernment Press,

101



THE SQUATTER PROBLEM AT THE KENYAN COAST

Nairobi.
Mulemi, Benson (2011) “Putting Land Grievances Bedhis in Kenya,” A
report on the Historical Roots of Land-Related Gaigces in Kenya, page 10

at http://www.academia.edu/1420126/Historical RootsLand-

Related_Grievances_in_Kengaccessed 9/11/2014).

Okoth-Ogendo, H.W.O. (1977) “Land Tenure Problemghe Ten-Mile Strip
of the Coast Province of Kenya,” Memorandum Prephéoe and at the
Request of the Parliamentary Select Committee erssue of Land

Ownership along the Ten-Mile Coastal Strip in Kenya

10. Republic of Kenya (200 essional Paper no 3 of 2009 National Land

Policy, Government Printers, Nairobi.

Online sources

1.

About Geography website, at

http://geography.about.com/cs/politicalgeog/a/lbednferenc.htnfaccessed

20/8/2014).
Africa Centre for Open Governance website, at

http://www.africog.org/reports/mission-impossiblaglementing-

Ndung%E2%80%99u-repafdccessed 7/9/2014).

African Studies Centre Website, at

http://www.africa.upenn.edu/NEH/khistory.hfi@mccessed 20/8/2014).

Encyclopedia Britannica Website, at

http://www.britannica.com/EBchecked/topic/315078iKa/259594/The-

British-East-Africa-Companyaccessed 27/8/2014).

Hakii Jamii website, at http://www.hakijamii.comdiex.php/2-

102



8.

THE SQUATTER PROBLEM AT THE KENYAN COAST

uncateqgorised/127-media-story-land-reforms-undezathas-nlc-denied-cash

(accessed 9/9/2014).

http://www.constitutionofmadina.com/wp-

content/uploads/2012/02/Constitution-of-Madina_éles.pdf(accessed

27/8/2014).

. Kenya Land Alliance website, at Http://www.kenyadafliance.or.ke

(accessed 9/9/2014).

Kenya Law website, at http://kenyalaw.org (acces6(42014).

Dissertations and Research Projects

1.

Charo J.B. (1977) “The Impact of Land Adjudicatiamder the Titles Act Cap
282 in Kilifi District,” LLB Dissertation, Universy of Nairobi.

Kibugi, R (2011)Governing Land Use in Kenya: From Sectoral
Fragmentation to Sustainable Integration of Law &ualicy. Thesis submitted
to the Faculty of Graduate and Postdoctoral Studiesartial fulfillment for

the Doctors of Laws (LL.D) degree, UniverstdlyOttawa

List of Repealed Statutes

1.

2.

3.

Government Lands Act, Cap 280 (Repealed)
Indian Land Acquisition Act, 1896 (Repealed)
Indian Transfer of Property Act, 1882 (Repealed)
Land Acquisition Act, Cap 295, (Repealed)

Land Planning Act, Cap 303, (Repealed)

Land Titles Act, Cap 282 (Repealed)

Registered Land Act, Cap 300 (Repealed)

103



THE SQUATTER PROBLEM AT THE KENYAN COAST

8. Registration of Titles Act, Cap 281 (Repealed)

9.

Transfer of Proper Act of India, 1882 (Repealed)

10.Way leaves Act, Cap 292 (Repealed)

List of Cases

1.

Attorney General. Lohay AkonaayCourt of Appeal of Tanzania, Civil
Appeal No 31 of 1994 (Coram: Nyalali, C.J., Makad&., and Kisanga,

JA).

. Joseph Arap Ngo’k. Justice Moijo Ole KeiwuaCourt of Appeal, Civil

Application No 60 of 1997 at Nairobi.

Kemtai & 9 Others v. Attorney General & 3 Othgrigh Court of Kenya
Civil Case No 238 of 1999 at Nairobi (Coram Ogulké&loba JJ).

Kuria Greens Limitedr. The Registrar of Titles & Commissioner of Lands
High Court of Kenya, Petition No 107 of 2010 at éai (Coram: D.
Musinga, J).

Mwangi Muguthw. Maina MuguthyHigh Court of Kenya, Criminal
Application No 377 of 1986 (Unreported).

Republic of Kenya. Kisumu District Lands Officer and The Kisumu DOtr
Lands RegistrarHigh Court of Kenya, Miscellaneous Application B0 of

2010 at Kisumu (Ali-Aroni, J.).

. Samuel Murimi Karanja & 2 othens The Republic of Keny&ligh Court of

Kenya, Criminal Application No 412 of 2003.

104



