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ABSTRACT 

 

Kenya's education sector has achieved milestones since promulgation of the Constitution. 

However due to challenges of high population and unsustainable utilization of resources, Kenya 

is faced with many challenges that require urgent reforms to be able to sustain the ever 

increasing demand for education; free and compulsory education; and education for 

industrialization in line with the vision 2030 and Constitution 2010. This study seeks to adopt a 

doctrinal approach in critically examining the capability of the measures which are taken by 

State and its organs to progressively realize the right to basic education in Kenya within the 

legal, policy and institutional framework in place. 

The purpose of this study is to understand the challenges facing the basic education system 

which result from the failure of the State to put in appropriate means in realization of the right to 

basic education. This paper discusses current challenges in the legal, policy and institutional 

framework, presents government proposals for reform and recommends way forward towards 

achieving an enabling basic education sector that supports industrialization by the year 2030, 

thus making Kenya a middle income nation. 
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CHAPTER ONE 

1.1 INTRODUCTION 

Education is the process of facilitating learning, or the acquisition of knowledge, skills, values, 

beliefs, and habits. Education can take place in formal or informal settings and any experience 

that has a formative effect on the way one thinks, feels, or acts may be considered educational.
1
 

 

Notably, basic education has been described as education below the level of tertiary education or 

post-secondary education to include preschool education through secondary education.
2
It 

includes: early childhood education, primary or elementary education or secondary education.
3
 

The Jomtien Conference
4
 approved the basic education under expanded vision which was created 

to contain education for youths and adults in school together with other training skills by use of 

informal education. This is a theoretically outlook which is reinforced by the World Bank.
5
 

 

Following the International Standard Classification of Education (ISCED),
6
 the basic education 

contains the first phase of education which is primary education and lower secondary education 

as the second stage. In developing countries, basic education often includes pre-primary 

education and/or adult literacy programs. 

The focus of this thesis on basic education will include early childhood education and primary or 

elementary education. 

 

Education is an important instrument in changing the process of every state. It is measured as a 

necessary approach to development of human capital in terms of economic success, 

technological and scientific improvement, social equality basis and the lead of political culture 

                                                           
1
Dewey, John, ‘Democracy and Education: An Introduction to the Philosophy of Education’ (1916) 1–4. 

2
 Education System in Malaysia, Ministry of Higher Education, Malaysia (2009). 

3
 Ibid. 

4
 Background Document prepared by the World Conference on Education for All, ‘Meeting Basic Learning Needs: 

A Vision for the 1990s (Jomtien, Thailand 5-9 March 1990). 
5
 Lockheed, M. E., & Verspoor, A, ‘Improving Primary Education in Developing Countries’ Washington, D.C: 

Published for the World Bank, Oxford University Press, 1991) 
6
 The International Standard Classification of Education (ISCED) is a statistical framework for organizing 

information on education maintained by the United Nations Educational, Scientific and Cultural Organization 

(UNESCO). It is a member of the international family of economic and social classifications of the United Nations.  

https://en.wikipedia.org/wiki/Learning
https://en.wikipedia.org/wiki/Knowledge
https://en.wikipedia.org/wiki/Skill
https://en.wikipedia.org/wiki/Values
https://en.wikipedia.org/wiki/Belief
https://en.wikipedia.org/wiki/Habit_%28psychology%29
https://en.wikipedia.org/wiki/Formality
https://en.wikipedia.org/wiki/Informal_education
https://en.wikipedia.org/wiki/Experience
https://en.wikipedia.org/wiki/Tertiary_education
https://en.wikipedia.org/wiki/Post-secondary_education
https://en.wikipedia.org/wiki/Preschool_education
https://en.wikipedia.org/wiki/Secondary_education
https://en.wikipedia.org/wiki/ISCED
https://en.wikipedia.org/wiki/Education
https://en.wikipedia.org/wiki/UNESCO
https://en.wikipedia.org/wiki/UNESCO
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and socialization range.
7
 United Nations Education, Scientific and Cultural Organization

8
argues 

that the level of education of country is the main signs of the level of development of that 

country. When the country has educated population and a commitment to uphold human rights, a 

government is in a good position to avoid conflict and advance the country’s development. 

9
Commenting on this subject, the then United Nations (UN) Secretary General Kofi Annan stated 

thus: ‘Knowledge is power. Information is liberating. Education is the premise of progress, in 

every society, in every family.’ 

 

The recognition of the noble role of education in society has for years informed the 

developments and reforms in the education sector in Kenya. Since independence, the sector has 

undergone major transformations with more than 10 reviews by Special Commissions 

established by the Government. Notably, these reviews were necessitated by the quest to address 

the pertinent issues of access, relevance, quality and efficiency of the education system in the 

country.  Some of the commissions include the 1964 Ominde Commission,
10

 the 1981 Mackay 

Commission,
11

 the 1988 Kamunge Commission
12

 and the 1999 Koech Commission.
13

 

 

In 1981, the education system was changed from the initial 7-4-3-1 to the 8-4-4 system. Under 

the 8-4-4 system, one of the main objectives was to provide learning opportunities that will allow 

pupils to obtain basic knowledge and skills for the world in the context of economic and human 

resource needs of the nation. Recently, there has been debate concerning the cost, relevance, 

efficiency of this system. Notably, the Koech Commission was established to investigate the 

                                                           
7
World Bank, ‘Education in Sub-Saharan Africa: Policies of Readjustment, Revitalization and Expansion’ (1998 

Washington, D.C) available at <http://documents.worldbank.org/curated/en/1988/01/440255/education-sub-saharan-

africa-policies-adjustment-revitalization-expansion> accessed 7 October 1999. 
8
United Nations Educational, Scientific and Cultural Organization, hereinafter UNESCO. 

9
UNESCO, ‘EFA, Global Monitoring Report: The Role of the Organization and Social Context of Schools’ (2005) 

available at <http://portal.org/education> accessed 3 February 2015. 
10

The Ominde Commission was established in 1964 with a mandate of reforming the education system from the 

colonial set up. It was the blueprint that laid the foundation of post-independence education. 
11

 The Mackay commission recommended the removal of A-Level education and established Moi University as a  

Second public university and further introduced the 8-4-4 system.  
12

 The Kamunge commission (1988) focused on education financing, quality and relevance.  
13

Koech Commission (1999) available at  

<http://www.elimu.net/Policy_Law/Education_Policies/Koech/Koech_Report-Executive_Summary.htm>accessed 

12 November 2016 

http://documents.worldbank.org/curated/en/1988/01/440255/education-sub-saharan-africa-policies-adjustment-revitalization-expansion
http://documents.worldbank.org/curated/en/1988/01/440255/education-sub-saharan-africa-policies-adjustment-revitalization-expansion
http://portal.org/education
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appropriateness of the 8-4-4 system but the government reneged on its implementation citing 

cost, structural, and institutional limitations.
14

 

1.2 BACKGROUND TO THE STUDY 

The Kenyan Constitution which was promulgated in August, 2010 ushered in a new 

dispensational order in the public sphere. Among the key provisions entrenched in the supreme 

law is a comprehensive Bill of Rights which encompasses social, cultural, civil, economic, 

political and group rights.  

 

Notably, the human rights are based on principles of dignity and freedom. Both are severely 

compromised when human beings cannot meet their fundamental needs. The social, Economic, 

and cultural rights are economic human for example, the right to housing, right to education, 

right to adequate living standard, right to health and the right to science and culture.
15

Economic 

and social rights guarantee that every person be afforded conditions under which they are able to 

meet their needs.
16

 

The socio- economic rights in Kenya are given under the Article 43(1) of the Constitution and 

the right to education is given for under Article 43 (1) (f). 

 

The new Kenyan Constitution necessitated reforms in the Education sector to ensure conformity 

to constitutional provisions. The Basic Education Act
17

 was enacted to provide weight to Article 

53 of the Constitution, to promote and regulate free basic education and make it compulsory. The 

Act stipulates the principles that ought to inform the provision of basic education at Section 4. 

These include: the right of each child to compulsory and free basic education and promotion of 

quality and relevance. 

 

                                                           
14

Ogega Nyaberi, ‘A Policy Analysis of Formal Education in Modern Multi -Ethnic Kenya: A Case for Cultural 

Hybridization’ in A. Arnold, A. Kuo, E. Delacruz, & M. Parsons (eds),Globalization, Art, and Education Anthology 

(2009). 
15

 Office of the High Commissioner, United Nations Human rights (OHCHR), ‘Economic, Social and Cultural 

Rights,’ available at <http://www.ohchr.org/EN/Issues/ESCR/Pages/ESCRIndex.aspx> accessed 12 November 2016 
16

 National, Economic & Scocial Rights Initiative, ‘Economic & Social Rights,’ available at  

<https://www.nesri.org/human-rights/economic-and-social-rights> accessed 12 November 2016 
17

 The Basic Education Act, No. 14 of 2013 which repealed the Education Act Cap 206. 

https://www.nesri.org/programs/what-are-the-basic-principles-of-the-human-rights-framework
https://en.wikipedia.org/wiki/Right_to_education
https://en.wikipedia.org/wiki/Right_to_housing
https://en.wikipedia.org/wiki/Right_to_adequate_standard_of_living
https://en.wikipedia.org/wiki/Right_to_health
https://en.wikipedia.org/wiki/Right_to_science_and_culture
http://www.ohchr.org/EN/Issues/ESCR/Pages/ESCRIndex.aspx
https://www.nesri.org/human-rights/economic-and-social-rights
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The Children Act
18

 further provides the right to education. Each child is entitled to compulsory 

free basic education whose provision shall be the onus of the government.
19

 Notably, the 

Children Act is framed to conform to Article 28 of the Convention on the Rights of the Child.
20

 

That Kenya is a signatory to a number of international treaties cannot be gainsaid. By dint of 

Article 2 (5) of the Constitution, international law is considered to be part of Kenyan law and 

thus applicable in Kenya. Kenya was also a signatory to the MDG which obliged signatories to 

provide for universal primary education by 2015.
21

 

 

In particular, Universal Primary Education in the literal sense would mean everyone in a 

population having a full primary school education. By universal, this means all children of the 

target population have access to a school and secondly, participate. Primary education denotes 

and implies that this is the first level of education leading on to higher levels of education.
22

 

 

The Jomtein Conference resolved that basic education should meet what was defined as ‘Basic 

Learning Needs.’ These were to constitute those areas comprising the two necessary learning 

tools which are, verbal expression, literacy, numeric and problem solving, another one is basic 

learning content like; skills, knowledge, values and attitudes which are essential to human beings 

for survival, for developing their full faculties, for living and working in dignity, for participating 

entirely in development, for improving lives quality, for making knowledgeable decisions, and to 

carry on learning. Each country would determine the specifics of what went into the basic 

education curriculum and offer this education through the conventional primary school or 

through alternative cost effective forms.
23

 Article 5 of the Jomtien Declaration states that; ‘the 

key delivery system of basic education of children out of the family is primary schooling.’ 

 

Free and Compulsory Basic Education therefore means that the State is required to ensure that 

basic education for all is free and that all children are mandated to attend primary schooling. By 

                                                           
18

 The Children Act, No. 8 of 2001. 
19

 Section 7 of the Children Act. 
20

United Nations Convention on the Rights of the Child, 20 November, 1989 (entered into force 2 September 1990) 

hereinafter CRC. 
21

 Millennium Development Goal No. 2. 
22

Thomas Webster, ‘Globalization of Education Policies: Extent of External Influences on Contemporary Universal 

Primary Education Policies in Papua New Guinea’ (2000). 
23

Supra n. 4. 
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this, the State is required to ensure access and participation of primary educational for all at no 

cost. 

Instructively, the Kenyan State introduced Free Primary Education (FPE) in 2003. A Task Force 

on the Implementation of Free Primary Education was established to guide the implementation 

of this initiative. The task force recommended the abolition of all kinds of fees, levies and user 

charges that had for decades kept a large number of children and youth out of school. These 

charges were to be supplanted by public funding so as to make primary education free.  

 

Understanding the right to basic education is reliant on the progressive realization standard.
24

 

Progressive realization simply means that the right cannot be realized immediately. The concept 

defines a central aspect of States’ responsibilities in connection with socio-economic rights. At 

its core is the duty to take suitable actions to the full realization of the social, cultural and 

economic rights to the full of the resources available. The reference to ‘resource availability’ 

reflects a recognition that the realization of these rights can be hindered by a lacking the 

resources and can also be attained simply over sometime. Similarly, it shows that States defiance 

with its responsibilities to take the suitable measures is considered in the light of the resources, 

financial and others that are available to it.
25

 

Progressive realization imposes an immediate responsibility to take correct steps to full 

understanding of the social, cultural and economic rights. The shortage of resources cannot 

validate inaction or indefinite rearrangement of measures to implement those rights. The states 

should prove that they are putting more effort to advance the satisfaction of socio-economic 

rights, even when resources are limited. For instant, regardless of the resources available to it, as 

a matter of priority, a state should try to find  that every person has access to, at the very least, 

lowest levels of rights, and aim the programs that will protect the poor, the marginalized and the 

disadvantaged.
26

 

                                                           
24

Ochiel J Dudley, ‘Gender Rights and Wrongs: Critique of the Supreme Court Decision on the One Third 

Gender Principle,’ November 11 2013, available at < http://kenyalaw.org/kenyalawblog/gender-rights-and-wrongs-

critique of the-supreme-court-decision-on-the-one-third-gender-principle/ > at 21 February 2014. 
25

 OHCHR, Frequently asked questions on Economic, Social and Cultural Rights, Fact Sheet No. 33 available at 

<http://www.ohchr.org/Documents/Publications/FactSheet33en.pdf> accessed 12 November 2016 
26

 Ibid 

http://www.ohchr.org/Documents/Publications/FactSheet33en.pdf


 
 

19 
 

Further, States should make continuous efforts to develop the satisfaction of socio-economic 

rights. This shows that, while their full understanding that cab be attained gradually, the steps 

towards that aim should be done with a sensibly little time. Those kind of steps must be 

thoughtful, concrete and targeted as evidently as possible, using all applicable means, including 

for the most part but not only the implementation of legislative measures.
27

 

 

To this end, the right to basic education being a socio-economic right requires the affirmative 

government action for its realization.
28

 It imposes an obligation on the government to provide 

access and participation of all children to primary education. The State should thus take 

procedures that are considered, clearly possible and targeted using all suitable means to the 

maximum level of the resources to realize the right to basic education. 

This is provided for under Article 21(2) of the Constitution which provides that the State will 

take judicial, strategy and other different measures, which include standards setting to 

accomplish the enlightened realization of the rights assured the under Article 43 where right to 

education is one of the rights. 

 

1.3 STATEMENT OF THE PROBLEM 

Article 43(1) (f) the Constitution of Kenya 2010 provides for the right to education. Other key 

constitutional provisions on the right to education include Article 53(1) (b)
29

.  Article 21 (2) of 

the constitution obligates the state to use policy, legislative and other suitable measures, which 

include setting of standards and to attain the progressive realization of the rights assured under 

Article 43. 

 Basic Education Act was enacted to provide result to Article 53 of the Constitution. 

The introduction of the constitutional and other statutory provisions on education is evident that 

the State has made various positive steps towards realizing the rights to education.  

 

Be that as it may, the education sector has been bedeviled by quite a number of challenges. 

These challenges range from issues such as infrastructural inequities, dilapidated facilities in 
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most public schools, teacher -welfare concerns, teacher-learning facilities, managerial skills, 

students’ mobility from public to private and within public schools and mismanagement of 

funds.
30

 

There is also an acute shortage of teachers in the country. It is estimated that the country lacks 

14,000 teachers in both primary and secondary schools. The teacher to student ratio stands at 

1:100 in most public primary schools. More so, teachers’ welfare has also been a concern.
31

 

Notably, the United Nations Sustainable Development Summit Report
32

 held from 25
th

-27
th

 

September 2015 acknowledges the enormous progress in achieving the target of universal 

primary education. Nevertheless the report points out that the progress has also faced tough 

challenges in developing regions due to high levels of poverty, armed conflicts and other 

emergencies. In Sub-Saharan Africa for instance, children from the poorest households are four 

times more likely to be out of school than those of the richest households.  Disparities between 

rural & urban areas also remain high. More than half of the children that have not enrolled in 

schools live in Sub-Saharan Africa. 

 

In addition, the issue of capacity of retention/completion and transition to the next level of 

schooling is of concern. Statistics indicate that in 2010 about 746,000 pupils completed primary 

school but 260,000 did not get a place in secondary schools and in 2011 over 775,000 pupils 

completed primary schools and 205,000 missed secondary placements.
33

 

 

These challenges regards satisfying the greater public demand for quality education and training 

both as a human right and as an essential investment in the quest to attain the status of a newly 

industrialized country.  
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That these challenges existed before the promulgation of the Constitution and continue to exist 

six years after the promulgation of the Constitution cannot be gainsaid. This can be attributed to 

the fact that the Constitution only lays down the framework that offers right to basic education 

and the implementation standard thereof which is progressive realization. It does not set the 

parameters for the actual realization including what measures and action are to be undertaken by 

State to progressively realize right to basic education. Similarly the national statutes on 

implementation of this right have also adopted the Constitutional approach of providing for the 

right and the standard for its implementation thereof. Specifically, the Basic Education Act only 

has provisions to provide rights of a child to get compulsory free basic education. How this is to 

be achieved is not indicated. Similarly, the Children’s Act contains provisions that obligate the 

government of taking necessary steps to full of the available resources it has to gradually realize 

the rights of a child. The steps that ought to be taken are not fully elaborated. 

Notably, Article 2(5) and 2(6) of the Constitution provides that international law that Kenya 

approved and the overall international law rules will form part of the laws of Kenya. There are 

various international instruments ratified by Kenya ranging from the UDHR, ICESCR, CRC, 

CRPD ACHPR and ACRWR that provide for the right to basic education and progressive 

realization of this right. Remarkably, most of these instruments are specific on how advanced 

understanding of the rights to basic education is to be achieved. Specifically, Article 2(1) of the 

ICECR requires all State parties to undertake steps separately through the international support 

and co-operation, mostly the technical and economic to the maximum of the resources which are 

available to achieve increasingly the full understanding of the rights in the Covenant which 

encompasses the right to education. The covenant also identifies one of the means as the 

adoption of legislative measures. 

In this regard, Article 21(4) of the Constitution obligates the State to ratify and implement 

legislation to fulfill the international obligation in respect of the human rights and the 

fundamental freedoms. Up to date there is no legislation that has been enacted in Kenya to 

provide effect to Article 21(4) of the Constitution or other measures taken. As a result, the 

obligations declared in the international instruments cannot be given effect to and therefore the 

continued challenges with the application of progressive recognition of the right to basic 

education. 
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1.4 RESEARCH OBJECTIVES 

1.4.1 Main Objective 

To determine how the State can progressively realize and actualize the right to basic education as 

envisaged in the Constitution and international mechanisms.  

1.4.2 Specific Objectives 

1. To identify the role of the State and its organs in ensuring the fulfillment and universal 

enjoyment of the right to basic education. 

2. To identify what measures the State can put in place to effectively and fully accomplish 

the advanced realization of the right to basic education. 

3. To suggest ways by which, the government can negate the challenges that are currently 

bedeviling the basic education sector in Kenya. 

1.5 LEGAL QUESTION 

How adequate is Kenya’s legal framework in ensuring the progressive realization of the right to 

basic education? 

1.6 RESEARCH HYPOTHESIS 

1. The right to basic education has not been effectively enforced and realized in Kenya. 

2. The principle of progressive realization of rights is integral in fully actualizing the 

universal right to basic education. 

3. The current measures- policy, legislative and other suitable procedures that the state takes 

to implement the rights to basic education in Kenya are not adequate. 

4. Reforms of the current legal, policy and institutional framework will ensure effective 

progressive realization of the right to basic education. 

5. The basic education sector in Kenya is faced with several challenges. 

 

1.7 RESEARCH QUESTIONS 

The research project aims to answer the following questions: 

1. What are the tenets of basic education? 

2. What is the importance of a suitable legal, policy and institutional framework to 

progressively understand the rights to basic education? 
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3. What are the legal, policy and institutional reforms that would be required to progressively 

realize the right to basic education in Kenya? 

4. What is the State doing to progressively realize the right to basic education? 

 

1.8 SCOPE AND LIMITATIONS OF THE STUDY 

The research will only focus on analyzing the adequacy of Kenya’s legal framework in ensuring 

the progressive realization of the right to basic education. Accordingly, this research will look at 

the measures put in place by the State to apply the rights to basic education. The paper will 

examine the free primary education (FPE) programme as an action to progressively realize the 

right to basic education. The research will also look at what other measures have been 

implemented by the State after the promulgation of the Constitution of Kenya in 2010, which 

categorically espoused the principle of progressive realization.  

Further, measures taken in other contemporary developing African jurisdictions in fulfilling the 

State’s commitments and obligations in the basic education sector will also be examined. 

In specific, the study will analyze how the progressive realization principle has been applied in 

South Africa in implementing the right to basic education. This is because, the country has a 

progressive Constitution with a comprehensive bill of rights which Kenya heavily borrowed 

from. 

 

1.9 RESEARCH METHODOLOGY 

The research will adopt a doctrinal approach to provide a systematic exposition of the legal 

framework governing the basic education sector whilst analyzing the relationship between the 

legal framework and the status of application of the right to basic education in Kenya. It will 

thereafter explain the areas of difficulty and, perhaps, predict future developments. 

The study is also inquisitive, analytical and prescriptive. It delves into an inquiry on the 

appropriateness of the progressive realization principle in implementing the right to basic 

education.  

This study will employ the qualitative method in providing insights into the problem and 

developing ideas or hypotheses more exhaustively for potential quantitative research.  This is 

important since it permits the research to go beyond statistical results usually reported in 
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quantitative research. The objectives of this study will be better assessed using the qualitative 

method.
34

 

The thesis will thus utilize primary and secondary sources of materials. Primary sources will 

include statutes, common law instruments, case law and international instruments. The secondary 

sources will include books, journal articles, newspaper articles, media reports, conference papers 

and online sources.  

 

1.10 THEORETICAL FRAMEWORK 

This research is based on several theories. The first theory is based on John Locke’s theory on 

the concept of the social contract. Locke argues that life before the social contract was almost 

total bliss. One major defect was however, that in this state of nature property was inadequately 

protected. It was in order to rectify this flaw that man forfeited under a social contract some of 

his rights. Locke attaches considerable importance to man’s right to property as envisaged in this 

quote “God owns the earth and has given it to us to enjoy; there can therefore be no right of 

property. But by mixing his labour with material objects, the laborer qualifies the right to the 

thing he has created.”
35

 

According to Locke’s theory, the State exists to preserve the natural rights of its citizens. When 

government fails in this task, citizens have the right and sometimes even the duty to withdraw 

their support and even to rebel. According to Locke, the social contract preserved the natural 

rights to liberty, life and property and enjoyment of the private rights which are the pursuit of 

happiness engendered, in civil society, the common good. Locke’s natural right to freedom is 

circumscribed by the law of nature and its injunction that we should not harm each other in life, 

health, liberty or possessions.
36

As such, the State exists to preserve the right to basic education of 

its citizens under the social contract which they forfeited. In the same manner, the law prohibits 

individuals against harming each other in the perseveration of natural rights and pleasure of the 

private rights which contains right to basic education. 
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The second theory that this study is based on is H.L.A Hart’s Will Theory.
37

The theory equates 

rights with a party being given by the law exclusive control over another person’s duty such that 

the individual who has the right is a small scale sovereign.
38

 This theory sees rights and duties as 

being two sides of the same coin. Every right must therefore have a corresponding duty. The will 

theory asserts that all rights confer control over others duties to act in a particular way. 

According to Bhalla,
39

 the liberty of an individual is expressed through his will and therefore it is 

this human will that constitutes the main element in the concept of right because law grants 

human freedom by granting rights. The main object of the law is therefore to grant the widest 

possible expression to human will. The will theory equates rights with a party being an exclusive 

power or small scale sovereign by the law over another person’s duty.
40

 For instance a promisee 

is a sovereign over the action of the promisor in the sense that the promisee has the power to 

waive the promisor’s duty to keep the promise. The will theory therefore presupposes a situation 

whereby the right holder is always in a position of power. 

The purpose of founding this work on the will theory is because it implies a corresponding 

relationship between a right and a duty As such; the right to basic education has the 

corresponding duty of its fulfillment which is upon the State. Further, the beneficiaries of the 

right to basic education are the right holders who are in the position of power and have the 

human will and it is the responsibility of the State to correspond to this will and fulfill their 

rights. 

 

The third theory that this study is based on is the interest theory. The interest theory is first found 

in the works of Jeremy Bentham but later espoused by Ihering.41 The theory is associated with 

the utilitarian school which equates having a right with being the intended beneficiary of another 

person’s duty.42 
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Bentham explains the interest of the individual as  follows ‘a thing is said to promote the interest, 

or to be for the interest of an individual when it tends to add to the sum total of his pleasures; or 

what comes to the same thing to diminish the sum total of his pains.’43 

This theory holds that a person holds a right when the right protects his interests or benefits him. 

According to this theory, the function of a right is to further the right holders’ interest thus 

making the right holder better off. The function of the right to basic education is when all 

children benefit from quality primary education. 

Further, in this theory, interests are considered to already exist in the life of the community and 

are not created by the State. The role of the state therefore is merely to recognize such rights and 

extend its protection to the advantage of the community.44 The Constitution of Kenya recognizes 

this fact and provides that fundamental freedoms and the rights which are in the Bill of Rights 

belong to every person which is not decided by State. In this case, the function of the State is to 

further the access and participation of every child to the access of free and compulsory primary 

school education. 

Lastly, this research is based on the Capability Approach as described by Amartya Sen. He  

defines it as an approach that emphases on the good importance of peoples capability of attaining 

the kind of lives which they have  a good reason to value.
45

 

The Approach of capability tries to give different concerns that Sen had about existing 

approaches to the assessment of well-being, which are the Individuals can vary so much in their 

abilities to change the same resources into valued functionings which are beings and doings. For 

instant, people with physical disabilities can require specific goods to attain the mobility, and 

also pregnant women have exact nutritional requirements to have good health.
46

 

So, assessment should be delicate to real attainments functioning’s and active freedom which is 

the capability. Additionally, realism is difficult and evaluation should redirect that difficulty 

instead of taking short-cut by eliminating all kind of information from the consideration in 

advance. For instant, even if it may look clear that happiness matters for the assessment on how 
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people are doing well, it is not exactly obvious that it is the only feature that mostly matters and 

therefore nothing else is to be considered. So, the evaluation of how good people are doing 

should search for being likely open-minded 
47

 

When valuing the well-being, Sen contends that the one important thing to consider is to check is 

what people are capable of being and doing. Sen gives an example of a normal bicycle. It has the 

features of transportation but it will depend on the characteristics of those who try to use it to 

determine if it’s for transport. It can be considered a mostly a useful tool for many people to 

spread their mobility, but it will clearly not provide mobility to an individual with no legs even 

when that individual finds that bicycle interesting. We should however be in a position to 

understand in our evaluative system that that person lacks transportation.
48

 

Therefore, the Capability Approach emphasis mostly on the quality lives of people that they are 

able to accomplish. Life quality is examined as the main concepts of functioning’s and 

capability. This functioning is in a condition of being and doing. For example, having a shelter 

and being well-nourished. These are well-known from the commodities put to attain them just 

like the bicycling is known from owning a bike. Capability also refers to a set of valued 

functioning’s that an individual has easily access to. Therefore, the capability of an individual 

represents the actual freedom of a person to choose between various functioning combinations of 

different types of life that she has reason to value.
49

 

In this context, the right to basic education requires specific measures to be realized which are 

the functionings and the capability of all children to access it. Evaluation of the effective 

implementation of the right to basic education must take several factors into consideration. The 

Constitution, national statutes and international instruments provide for the right to basic 

education; but whether this will be actually fulfilled depends on the mechanisms put forth by the 

government to enforce it. 
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1.11 LITERATURE REVIEW 

The Constitution envisages a difference between the realization social-economic and of civil and 

political rights. According to Ochiel J Dudley, the political and civil rights should be realized 

instantly, the cultural, social and economic rights can be considered by understanding the 

progressive standard.
50

The Kenyan constitution drafters in the year 2010 had this information 

and the article clearly knows the use of the progressive realization standard to the cultural, social 

and the economic rights which are under the Article 21(2). This is in line with the International 

Agreement on cultural, social and Economic rights
51

 that instructs State bodies to take necessary 

steps particularly in technical and economic to the fullest of its resources which are available, 

with an outlook to attaining gradually the full understanding of socio-economic rights.   

Ochiel Dudley therefore draws a distinction on the application of socio-economic rights and civil 

and political rights which are dependent on the progressive realization standard. However, the 

social-economic right is comprised of basic education which is the ambit of this study. 

States should thus strive to take all necessary steps possible to the maximum of its available 

resources to ensure that the right to basic education is realized. This paper analyses the adequacy 

of Kenya’s legal framework in ensuring the progressive realization of the right to basic 

education. Review of the relevant national, regional and international legal framework on the 

subject will thus be very informative. 

 

The right to basic education being a socio-economic right ought to be made practical and 

enforceable. Practicability means the right is not a mere aspiration but attainable practicable 

claim that can be enforced by a legal system and this imposes an obligation on society to satisfy 

this claim. The State must develop institutions and procedures; put in place and mobilize 

resources that will enable the citizens to access the right.
52

 As such, the right to basic education 

ought to be made practicable and enforceable. Enforceability means the legal system imposes an 

obligation on the State and its organs to develop institutions and procedures; put in place and 

mobilize resources that will enable all children to access this right. 
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Charles Taylor postulates that it is the duty of a state to take measures that will enable the 

citizens make practical enjoyment and benefit from the rights.
53

 The State has to take positive 

measures that enable and assist individuals and communities to enjoy the right to basic education 

by means at their disposal.
54

By giving effect to the right to basic education in Kenya, the State 

will have achieved its obligation under the constitution of ensuring that the right is realized.  

 

It has been presumed that most States will argue the basis of non-implementation of socio-

economic rights on lack of adequate resources. However a State cannot escape obligation to 

implement the right to basic education on the ground that the basic resources were not 

obtainable. An analysis of resources should include both internal and external resources and are 

not inadequate to financial or human resources; the information and technology are the essential 

resources.
55

 Suffice to say, one would argue on what could constitute available resources within 

the reach and budget of a particular country. Article 21(2) of the Constitution provides that the 

State will take the judicial, policy and other measures to achieve the progressive realization of 

socio-economic rights. Here, the Constitution is too open-ended on what will be taken into 

account to implement the right to basic education for instance, hence the argument of Robertson 

on what could constitute available resources. Nevertheless, Article 2(1) of the ICESCR is 

specific to the steps that State organs should undertake which include the economic and 

technical, to the maximum of its accessible resources. Therefore lack of resources should not be 

the reason for non-implementation. 

In the same regard, Lilian Chenwi urges States to struggle to fulfilling and improving the 

satisfaction of socio-economic rights to its possible maximum extent, even when there is lack of 

enough resources.
56

 This is the position that the Kenyan State should adopt in the 

implementation of the right to basic education in Kenya. 
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On the contrary, Moellendorf
57

 has argued that the notion of available resources is ambiguous. It 

can mean that the capitals that any government Ministry or sector has been assigned and has 

accounted for the defense of the right. On the other hand, it may also mean that any resources 

which the State can organize to safeguard the right. He recognizes that these are two great 

versions of what the term means and it may be held to involve something between these 

extremes. However, he does not offer alternatives on how available resources can be utilized to 

the maximum to achieve the intended result. 

This ambiguity as espoused by the scholar is evident in Article 20(5) of the Constitution that 

gives the guiding ethics to be applied by the Court in applying any right which is under Article 

43.If a State claims of not having the resources to apply the right to basic education, the court 

will require the State to demonstrate that the resources are not accessible. In distributing 

resources and the State will give main concern to guaranteeing the extensive possible amusement 

of the right having regard to the main circumstances which include the liability of specific 

groups or persons where children fall in this category. On the contrary, Article 20(5) provides 

that the Court, tribunal or any authority cannot interfere with a decision by a State organ 

concerning the distribution of available resources, only on the basis that it would have reached to 

a different conclusion. This is contradictory. 

 

Professor Anne Skelton has also criticized the nature of the principle of progressive realization 

and the ambiguity of the maximum and minimum capacity to which socio-economic and cultural 

rights should be enforced and realized. She argues that the maximum extent of available 

resources does not imply that poor (developing) countries can avoid responsibility; it is rather a 

call for prioritization of children within the State budget.
58

 This approach should be applied for 

the realization of the right to basic education. 

 

Similarly, Audrey Chapman posits that the current standard of progressive realization that is used 

to assess the performance of States is very difficult to monitor.
59

Evaluating progressive 
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realization within the context of the availability of resources requires the availability of 

comparable statistical data from several periods in time in order to assess the trends. He 

recommends a ‘violations approach’.
60 

Whether or not this is the school of thought that the Kenyan State hold in their failure to fully 

appreciate and implement the progressive realization of the right to basic education is an issue 

that remains for assessment and scrutiny. 

Moreover, the Kenyan Constitution is not specific on resources as a means for enforcement and 

realization of socio-economic rights. It is very indeterminate and this is left to the courts for 

interpretation on what are the measures envisaged in Article 21(2). 

The Committee of the ICESCR adopted the concept of minimum core approach to give practical 

enforcement to progressive realization of socio-economic rights. This is the key to providing 

clear content to these rights, and ensuring that they have enforceable practical implications for 

government policy that benefit the worst off in society. The minimum core requirement ensures 

the satisfaction of, at the very least, minimum crucial levels of each of the rights.
61

 

In order for each State party to be capable of attributing its failure to meet at least its minimum 

main obligations to shortage of available resources, it must show that every effort has been made 

to use all the resources that are at its outlook in an effort to content, as a matter of importance, 

those minimum duties.
62

 

Consequently, the minimum core obligations are paramount as they set out the minimum 

parameters of a particular right that the State should aspire to achieve as a first step towards 

realization of the right. With regard to the right to education, the right to basic education is the 

minimum parameter. 

 

This articulation by the Committee is in itself plagued by paradox.
63

 General Comment 3 states,
64

 

‘...the obligation to guarantee the contentment of, at the very least, the minimum important levels 
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of each of the rights is mandatory upon every State party.’  Further on, it continues, ‘....it must be 

noted that any assessment as to whether a State has settled its minimum core responsibility must 

also take account of the resource constraints which are applying in the country concerned.’
65

 If 

the minimum core brings with it the sense of the non-negotiable, then should it be contingent on 

anything? The intention of the Committee was to articulate a basic level of content which if 

States failed to meet, would result in there being a heavy burden of proof to demonstrate lack of 

available resources. 
66

 The language used is thus very onerous and does not propose means by 

which the minimum core obligation should be used to give practical enforcement to socio-

economic rights. States can easily postulate lack of resources as a result of non-implementation. 

Nonetheless, Thomas Hammarberg has suggested the minimum core as the concept to lead the 

clarification of the economic and social rights which are protected in other international human 

rights mechanisms.
67

 

Further, Bard-Anders Andreassen suggested that the minimum standards will provide the 

foundation for a more progressive, if restrained, reallocation of resources rather than more 

extensive efforts, thus satisfying the self-centeredness of the developed States.
68

 

The minimum core thus put efforts on the inquiry of the underlying goals of human rights and 

the protection of helpless and marginalized groups from most dangerous forms of deprivation 

and suffering. It supports the indivisibility and interdependence and as a result, the justiciability 

of all human rights. The Constitutions adopts this approach in Article 53(1) (b) which provides 

for the right of the child to free and compulsory basic education. The Basic Education Act was 

enacted to give effect to Article 53.It is therefore imperative to analyze the steps the Kenya State 

has taken to satisfy the minimum essential levels of the right to education. 
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Nevertheless, this concept has been a focus to vigorous scholarly debate. The Critics of the 

approach argue that an absolute, universal minimum core is impossible to articulate given the 

highly contextualized nature of socio-economic needs and challenges that countries face.
69

 

Different degrees of the economic wealth and various social structures among the countries may 

result in different conceptualizations of the minimum core of socio-economic rights.
70

 Therefore, 

any universal conception of these rights is thought to be trimmed, honed, and shorn of 

deontological excess.
71

Critics also maintain that providing the minimum core is unreasonable 

due to resource limitations and the competing needs and interests. They also suggest that it 

creates obligations that are completely positive and therefore beyond the competence of 

judiciaries, undermining considerably democracy.
72

 

This controversy notwithstanding, the minimum core approach is essential in assessing the 

minimum obligations that have been put in place by the Kenyan State in guaranteeing that the 

right to education is realized. 

 

Notably, judiciary has a critical role to play in realization of rights. Specifically it has an 

obligation to guarantee the progressive realization of socio-cultural and economic rights is 

enforced. Courts in other jurisdictions have disallowed the minimum core and in its place 

approved a sensibleness approach for evaluating government policies on the establishment of 

socio-economic rights. Fundamental reasonableness wants the courts to consider at the beginning 

the needs and the interests of the applicants. The courts must then regulate whether the needs and 

interests fall within the range of the right in question and the weight to be given to them. Simply 

against this framework should a government policy is assessed.
73

 Reasonableness approach helps 

in identifying whether the State has put in place reasonable measures in enforcing socio-

economic rights besides fulfilling the minimum essentials of a right. 
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According to Cecile Fabre, progressive realization of socio-economic rights provides the 

judiciary with two courses of action. It can either ask the government to implement welfare 

policies or to allocate resources in such a way as to respect people’s social rights, or it can draft 

policies itself and decide in greater detail how resources should be allocated. It should remind the 

government that it is under a duty to take a particular action but it should not tell the government 

how to fulfil this duty precisely so as to allow for the greater scope in democratic decision-

making.
74

Article 20(5) of the Constitution tends to adopt this approach and provides for the 

guiding principles to be used by the Courts in applying any of the rights under Article 43. If the 

State explains that it doesn’t have the required resources to implement the basic education right, 

the court will require the State to indicate that the resources are not available or limited. When 

assigning the resources, the State will give priority to ensure that there is extensive enjoyment of 

the right in regard to the main circumstances, which include the liability of specific groups or 

individuals where children fall in this category. 

 

Henry J. Steiner and Phillip Alston observe that over the years, Indian courts as well as the 

legislature have redefined the relationship between fundamental rights and directives principles 

in the Indian Constitution.
75

The Indian Supreme Court has developed the directive principles 

from being clearly non-justiciable to their providing the basis of a right of action through 

adoption of a more balanced and integrated approach in the interpretation of the concept of 

progressive realization of socio-economic rights.  

 

It is therefore imperative to analyze the implementation of the right to basic education in Kenya 

and what interpretation the Kenyan courts have taken in the application of the progressive 

realization standard to the right to basic education. The approach taken can largely determine the 

realization or otherwise of the right. Courts have a huge and influential role to play in realization 

of this right. In doing so, the jurisprudence from courts in India, South Africa and Canada will be 

highly instructive. 
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It is evident that from the literature review, the realization of the right to basic education can only 

be assessed by the progressive realization standard. States should thus strive to apply all 

reasonable steps possible to the full of the available resources it has to ensure that right to basic 

education is realized. The state cannot escape obligation to implement the right on the ground 

that the essential resources were not accessible.  It also manifest that application of the right to 

basic education as envisaged in the Constitution and other national statutes is indeterminate and 

does not provide a specific standard of assessing progressive realization which has also not been 

addressed sufficiently by the different scholars mentioned.  There is thus need for more scholarly 

work on the jurisprudence of the progressive realization of the socio-economic rights in Kenya. 

This study seeks to fill the apparent gap in the literature on the subject by analyzing the adequacy 

of Kenya’s legal framework in ensuring progressive realization of the right to basic education. 
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1.12 CHAPTER BREAKDOWN 

CHAPTER ONE 

Introduction: This chapter gives a synopsis of the study. It introduces the topic of the study: 

provides a background to the study; gives the statement of the problem, research objectives, 

research question and research hypothesis; sets out the scope & limitation of the study; the 

chapter also gives the research methodology and provides an introduction to the literature 

review. 

CHAPTER TWO  

Literature Review : This chapter will analyze in detail  various scholarly work mentioned with an 

aim of being able to assess the adequacy of the principle of progressive realization of the right to 

basic education in Kenya’s legal framework. 

CHAPTER THREE 

The Principle of Progressive Realization of the right to Basic Education: Legal, Policy and 

Institutional Framework in Kenya: In this chapter, the researcher will look at the policy, legal 

and institutional framework in place in Kenya which actualizes the principle of progressive 

realization of the right to basic education.  

CHAPTER FOUR 

The Adequacy of Kenya’s Legal Framework in Ensuring Progressive Realization of the Right to 

Basic Education: This chapter will analyze the adequacy of the legal framework in Kenya. It will 

evaluate whether the legal framework in place has facilitated the actualization of the right to 

basic education in Kenya. 

CHAPTER FIVE 

Conclusions and Suggestions: This chapter will provide a summary of the thesis. It will state the 

findings of the thesis with regard to the adequacy of the principle of progressive realization of 

the right to basic education in Kenya. Further, this chapter will consider the implications of the 

findings in Kenya’s legal framework. Finally, the chapter will indicate the limitations 

encountered during the study and provide directions for future research. 
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CHAPTER TWO 

 

2.0 THE CONCEPT OF PROGRESSIVE REALIZATION AND THE RIGHT TO 

BASIC EDUCATION IN KENYA 

 

2.1 INTRODUCTION 

This chapter will analyze the concept of rights and the emergence & status of socio-economic 

rights. The views of different scholars with regard to socio-economic rights will also be 

analyzed. 

In addition, this chapter will look at education as a socio-economic right and basic education as 

its minimum tenet. 

The chapter will also analyze the obligations of the State in regard to human rights; particularly, 

the obligation of the State to respect, to protect and fulfill the right to basic education. 

The chapter will further examine the concept of progressive realization and how it can be utilized 

to realize the right to basic education. 

Finally, the chapter will study the role of the courts in application and interpretation of the 

progressive realization principle in realization of the right to basic education. 

 

2.2 SOCIO-ECONOMIC HUMAN RIGHTS 

A right may be defined as an entitlement to perform or not to perform certain actions, or to be or 

not to be in certain states.76 

Vinogradoff77 for instance defines it as an attitude of demand, though not everyone can form 

such an attitude for instance infants and lunatics.  

Allen78 on the other hand defines it as a legally guaranteed power to realize an interest while 

Gray79 defines it as a power of enforcing the correlative duty though this is not always the case in 

criminal law. It is apparent from that above that the definition of rights elicits more confusion 

than it does clarity as is evidenced by the definitions of various theorists. 
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The former refers to rights which are derived from nature rather than from the rules of society, or 

positive law. The latter refers to rights conferred by a given legal system. This therefore means 

that rights may both be inherent or granted depending on the right in question. 

On the other hand, human rights can be defined in relation to the theories of the right, of the 

good and justice in society.
80

 They are those moral rights which are owed to each man or woman 

by every man or woman solemnly by reason of being human.
81

 The very nature of human rights 

informs various characteristics which include: Universality, individuality, paramountcy and 

enforceability.
82

 This means that human beings are enabled to the rights through virtue of them 

being individuals. One cannot be deprived of these rights. The State in this case has a duty to 

take measures that will enable the citizens make practical enjoyment and benefit from the 

rights.
83

 

The significance effect of these features is that the human rights should be protected by law; and 

the rule of law. Also, the disputes in regards to these rights should be taken for judgment through 

a skilled, fair and self-governing tribunal, by relating procedures which will ensure that there is 

fairness and equality to all the parties, public knows and openly confirmed.
84

 Human rights terms 

are can be used to represent a broad range of rights starting from right to life to the right to a 

cultural identity. They contain all fundamental necessities for a distinguished human being. 

These rights can be well-organized and stated in different ways.
85

 

Notably, there have been various attempted categorizations of human rights, examples include: 

negative rights in contradistinction to positive rights, procedural rights in contradistinction to 

substantive rights, individual rights in contradistinction to group rights, private law rights in 
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contradistinction to public law rights, fundamental rights in contradistinction to basic rights 

among others.
86

 

 

This controversy notwithstanding, the separation of human rights to three generations as 

suggested by Karel Vasak, a Czech jurist in 1979 at the International Institute of Human Rights 

in Strasbourg,
87

 has gained more prominence and recognition all over the world. In this 

connection, a distinction is made among three categories of human rights usually referred to as 

the three generation of human rights. The three types line up with the three doctrines of the 

French Revolution which are the liberty, fraternity and equality. 

The first-generation rights are the civil-political rights which deal with liberty and participation 

in political life. They are strongly individualistic and negatively constructed to protect the 

individual from the State. These rights draw from those articulates in the United States Bill of 

Rights and the Declaration of the Rights of Man and Citizen in the 18
th

 Century. Civil-political 

rights have been legitimated and given status in international law by Articles 3 to 21 of the 

Universal Declaration of Human Rights
88

 and the ICCPR. These rights include inter- alia: the 

right to a fair trial; right to life; right to liberty; the right to privacy; equality & freedom from 

discrimination; freedom from slavery, servitude and forced labour; the freedom of conscience, 

the religion, belief & the opinion; the freedom of expression; the freedom of association; the 

freedom of assembly, the demonstration, picketing & the petition; the political rights and 

property rights.
89

 

The second-generation are the socio-economic rights which guarantee equal conditions and 

treatment.  They are not rights directly possessed by individuals but constitute positive duties 

upon the government to respect and fulfill them. These rights are held and exercised by all 

people collectively or by specific subsets of people.
90

 They began to be recognized by 

governments after World War II and, like first-generation rights, are embodied in Articles 22 to 
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27 of the UDHR. They are also enumerated in ICESCR. Examples of these rights include: labour 

relations, the right to the main achievable standard of health, the right to accessible and adequate 

housing; the right to be free from hunger and to have sufficient food of suitable quality, right to 

clean and safe water, the right to social security and the right to education.
91

 

The third-generation are the collective-developmental rights of peoples and groups held against 

their respective States and aligns with the final tenet of fraternity. This grouping has been 

distinguished from the other two categories in that its realization is predicated not only upon both 

the affirmative and negative duties of the State, but also upon the behavior of each individual. 

They constitute broad class of rights that have gained acknowledgment in international 

agreements and treaties but are more contested than the preceding types.
92

 They have been 

expressed largely in documents advancing aspirational soft law, like the Rio Declaration on 

Environment and Development in 1992, and the 1994 Draft Declaration of Indigenous Peoples’ 

Rights. Rights in this category include right to natural resources; the right to economic and social 

development; communication rights; right to participate in cultural heritage; right to 

intergenerational equity & sustainability; right to peace; right to see the world and gender related 

rights.
93

 

Socio-economic rights have generally been considered as rights which require affirmative 

government action for their realization. They are often styled as group rights or collective rights, 

in that they pertain to the well-being of whole societies. Indeed the great controversy regarding 

these rights concerns their enforceability. Writers reluctant to recognize these rights as human 

rights have often based their arguments on the assumption that courts are unable to enforce 

affirmative duties on States and those rights are, therefore, mere aspirational statements. 

Similarly, critics have opined that, regardless of the political system or level of economic 

development, all States have the ability to provide the financial and technical resources for the 

realization of affirmative obligations such as education and an adequate standard of living.
94
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Some jurists consider that, these rights do not belong in a bill of rights because a government 

with insufficient means simply cannot fulfill its duties. Others consider that they should be 

enshrined in a bill of rights. Professor Charles Diamini observes as follows: 

The first generation rights are negative in nature, they prohibit the government from 

doing something to the individual and consequently it is relatively easier to observe them. 

Second and third generation rights impose certain obligations on the government to 

provide certain needs. Their satisfaction depends on the resources the government has, 

for this reason these rights are more difficult to enforce.
95

 

Dennis Davis states in light with second generation rights: ‘whether economic and environmental 

rights should be incorporated in a bill of rights as first generation rights or should be formulated 

as directives of State policy is debatable, but a constitution that excludes such rights will 

inevitably distort the meaning of human rights within the modern context.
96

 

A further question concerning the enforceability of these rights is whether the emphasis should 

be on the right or the duty to provide the necessary services.
97

 

 

2.3 THE RIGHT TO BASIC EDUCATION 

It is notable that the Bill of Rights in the Constitution of Kenya has recognized socio-economic 

rights under Article 43 and also provides the implementation mechanism of their realization 

under Article 21(2). The Courts have also been given directive principles to be applied in the 

application and enforcement of these rights under Article 20(5). 

The right to education is among the rights enumerated in Article 43. Similarly, Article 53 

provides for the right of each child to the access of free and compulsory basic education.  

 

Normative legal instruments, international, regional and national including the ICESCR, CRC, 

ACHPR, ACRWC, Basic Education Act and the Children’s Act recognize the right to education 

and lay down international legal obligations for the right to education. 
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These instruments promote and develop the right of every person to enjoy access to education of 

good quality, without discrimination or exclusion. Further, the instruments bear witness to the 

great importance that attach to normative action for realizing the right to education. It is for 

governments to fulfil their obligations both legal and political in regard to providing education 

for all of good quality and to implement and monitor more effectively education strategies.
98

 

 

General Comment No. 13 on the right to education gives the essential features of the right to 

include: Availability meaning the effective educational institutions and the programmes has to be 

available in adequate amount within the state party jurisdiction. The accessibility, meaning the 

educational institutions and programmes have to be available to every person, without 

discrimination within the jurisdiction of the State party; the  acceptability,  meaning the form and 

constituent of education, which  include the curricula and teaching methods, should be 

acceptable (e.g. relevant, culturally appropriate and of good quality) to the students and, in 

suitable cases, the parents and Adaptability  meaning that education should be flexible so that it 

can adjust to the needs of changing the societies and communities and respond to the needs of 

students within their various social and cultural settings. 

 

Besides, basic education has been described as education below the level of tertiary education or 

post-secondary education to include preschool education through secondary education.
99

 It 

includes: early childhood education, primary or elementary education or secondary education.
100

 

 

Basic education is also considered as a broad pool of knowledge that everyone, children, youth 

and adults alike are entitled to, at any stage of their lives, as a right. Basic education in formal 

schooling is primary education.
101

 

The scope of basic education has also been understood to include the basic learning needs of 

young children before they reach school-going age i.e. the early childhood care and initial 

education.
102
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The Jomtien Conference
103

 adopted basic education under what was coined ‘the expanded 

vision’ to include education for out of school youth and adults in literacy and other basic skills 

training through non formal education, a view theoretically supported by the World Bank.
104

 

 

According to the International Standard Classification of Education (ISCED),
105

 basic education 

contains the primary education which is the first step of the basic education and the lower 

secondary education as the second stage. In developing countries, basic education often includes 

pre-primary education and/or adult literacy programs.  

 

In the same manner, General Comment No. 13 on the right to education
106

 provides that the 

Primary education contains the basics of accessibility, availability, adaptability and acceptability 

that are common to education at all level and at its forms.  In determine what is primary 

education; it indicates that primary education is not equal with basic education but there is a 

close correspondence between the two. However, the Committee approves the position taken by 

UNICEF: the Primary school education is the main component of basic education.”
107

 

Similarly it provides that primary education contains two characteristics which are, being 

compulsory and available free to all.  

In the Kenyan context, the components of basic education includes: 

i. Early childhood education 

ii. Compulsory and free primary education 

iii. Free day secondary education 

This study will focus on early childhood education and compulsory free primary education to 

determine what measures have been put forth to realize education at this levels. 
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To this end, it can be denoted that, education is both a human right in itself and a necessary 

means of understanding other human rights. It ought therefore to be protected and fulfilled by the 

State.  Similarly, basic education is an important component of the right to education and gives 

the minimum parameters for the fulfillment of the right to education. The right to basic education 

ought to be made practical and enforceable; practicability means that the right is not a mere 

aspiration but attainable practicable claim that can be enforced by a legal system and this 

imposes an obligation on society to satisfy this claim. The State must develop institutions and 

procedures; put in place and mobilize resources that will enable the citizens to access the right. 

Charles Taylor postulates that a State has a responsibility to take measures that will enable the 

citizens make practical enjoyment and benefit from the rights.
108

 

 

2.4 STATE OBLIGATIONS WITH REGARD TO THE SOCIO-ECONOMIC 

RIGHTS 

Human rights are established on a relation between two parties.  The two parties are the claimant 

of a right and the entity that has an obligation to ensure that the claim is met. Individual human 

beings are the claimants or the rights holders and the government/State is the entity, also 

considered as the principal duty bearer.  Each right therefore carries with it corresponding 

obligations by the State. Only the State can guarantee human rights and not those with a moral 

obligation. This is the essence of human rights: not to establish humane ethics, but to put 

obligations on States for certain minimum norms of conduct for all persons. Human rights are 

thus violated if the corresponding State’s obligations are breached.
109

 

In the same manner, the name of a right recognizes the standard each right recognizes.
110

 For 

instance: the right to education recognizes the standard of having access to education. This 

standard recognized by a human right describes a certain quality of life.  Such a quality of life 

can be called its human rights standard.  By recognizing this standard, the human right 

recognizes first of all the idea that everyone should enjoy this standard at all times and the State 
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has the duty to do its best to make sure that they do not destroy this standard. As such, the 

Kenyan State authorities must not keep people from educating themselves. An obligation of this 

type is called an obligation to respect the human rights standard, or, the obligation to respect.  

Such obligations are sometimes also called negative obligations, since they tell States what they 

must not do.
111

 

Positive obligations, on the other hand, oblige States not to abstain from certain action, but to 

take action.  An obligation of this type is called an obligation to protect the human rights 

standard, or the ‘obligation to protect.’ This obligation is usually taken to be the main function of 

States, which will prevent permanent harm from being imposed upon the members of society. 

This entails the States to prevent harms of rights by any person or any non-state actor, to evade 

and remove enticements to violate rights by the third parties and to provide the access to legal 

medications when violations have occurred in order to prevent more deficiencies. In this regard, 

the Kenyan State should ensure that children are not prevented from attending school. 
112

 

Another positive States’ obligation is obligation to fulfill the standards of human rights. This is 

the key State obligation in relation to socio-economic rights. This State obligation requires 

appropriate measures to be taken to make sure that the human rights standard is attained.  In this 

case, the Kenyan State has to guarantee access to education both in public and private sphere. 

Nevertheless, the State has to make the resources available, if necessary, and provide legal 

guarantees for the education.  Therefore, the State is ultimately the source of last resort as far as 

the human rights standards are concerned.
113

 

The main characteristics of States’ obligations could thus be summarized as: States have to re-

spect, protect and fulfill the related human rights standards.  These obligations are called the 

generic obligations. They were first proposed by Henry Shue
114

 who denoted that for every basic 

right; civil, political, social, cultural and economic there are the main three types of correlative 

obligations: ‘to void depriving’, ‘to protect from deprivation’ and ‘to aid the deprived.’ 
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The legal standards of the right to basic education encompass two broad components: 

enhancement of access of all to education on the basis of equality and nondiscrimination, and 

freedom to choose the kind (public/private institutions) and content (religious and moral) of 

education.  Both aspects represent the spirit and cardinal essence of the right to education.
115

 

These two components represent the main features of the right to education which are the 

availability accessibility, acceptability and adaptability. Availability means functional education 

institutions and programmes which are offered in plenty amount within the jurisdiction of the 

State. Accessibility means, the education institutions & programmes have to be accessible to 

everyone without discrimination within the jurisdiction of the State. Acceptability means that the 

form and substance of education, including curricula and teaching methods have to be acceptable 

to students and in appropriate cases parents. Adaptability means that education has to be flexible 

so it can adapt to the needs of changing societies and communities and respond to the needs of 

students within their diverse social & cultural settings.
116

 

 

Therefore, the generic obligations of the right to education can be espoused as follows: the 

obligation to respect requires States parties to avoid measures that hinder or prevent the 

enjoyment of the right to education. The obligation to protect requires States parties to take 

measures that prevent third parties from interfering with the enjoyment of the right to education. 

The obligation to fulfil incorporates both an obligation to facilitate and an obligation to provide. 

The obligation to facilitate requires States to take positive measures that enable and assist 

individuals and communities to enjoy the right to education. Finally, States parties have an 

obligation to provide the right to education. States parties are obliged to provide this right 

themselves by the means at their disposal.
117

 

 

In reference to the essential features of the right to education; States must respect the availability 

of education by not closing schools; protect the accessibility of education by ensuring that third 

parties, including parents and employers, do not stop girls from going to school;  fulfill by 

facilitating the acceptability of education through taking positive measures to ensure that 
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education is culturally appropriate for minorities and indigenous peoples, and of good quality for 

all; fulfil the adaptability of education by designing and providing resources for curricula which 

reflect the contemporary needs of students in a changing world; and fulfil the availability of 

education by actively developing a system of schools, including building classrooms, delivering 

programmes, providing teaching materials, training teachers and paying them domestically 

competitive salaries.
118

 

 

Manfred Nowak also adopts this and posits that, the obligation to fulfill refers to the State’s 

obligation to take legislative, administrative, judicial and practical measures necessary to ensure 

that the rights in question are implemented to the greatest extent possible.
119

 

 

Notably, a fundamental aspect of States’ obligations is that of non-discrimination.  The principle 

of non-discrimination in the implementation and enforcement of human rights emphasizes the 

fact that everyone is entitled to the enjoyment of human rights irrespective of his or her color, 

gender, religion, ethnic, social or national origin, political or other opinion, property, birth or 

other status.  The principle of non-discrimination prohibits distinctions, exclusions, restrictions 

and limitations in the execution of a State’s obligations that are not based on the nature of the 

obligation.  States are obligated to eliminate discrimination by abolishing without delay any 

discriminatory laws or regulations; and eliminate discrimination by refraining from discriminato-

ry practices in implementing laws, regulations and programs.
120

 In providing for the right to 

basic education, the Kenyan State should avoid any discrimination whatsoever. It is against this 

backdrop that the Constitution under Article 54 and 55 provide that persons with disabilities and 

the youth are entitled to access relevant educational institutions, facilities and training. As such it 

prohibits exclusions with regard to the right to basic education. Further, Article 20 (4) of the 

Constitution provides that in interpreting the Bill of Rights, a court, tribunal or other authority 

shall promote the values that underlie an open and democratic society based on human dignity, 

equality, equity and freedom. 
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Similarly, the concept of obligation posits that States have to achieve certain results and perform 

or not perform certain actions.
121

 This has been termed as ‘the obligation of result’ and ‘the 

obligation of conduct.’ The obligation of result means the obligation to attain a particular 

outcome through active implementation of policies and programs.  The obligation of conduct on 

the other hand, means that a State has to undertake a specific step (act or omission).  The action 

or conduct must be rather specific.  If the action is as unspecific, the obligation of conduct is a 

mere obligation of result.  These concepts of obligation of conduct and obligation of result 

provide an effective tool for monitoring the implementation of socio-economic rights.
122

 The 

obligation of result of the right to basic education will be achieved when all the children in 

Kenya can satisfactorily access and participate in primary education when quality, relevance and 

efficiency in the system is taken cognizance of. The obligation of conduct on the other hand, can 

be attributed to the specific steps taken by the State after the promulgation of the Constitution. 

This includes enactment of the Basic Education Act as one of the legislative measures. 

Closely related with the concept of obligation is the realization of rights.
123

 Full realization of 

rights explains that the State has to implement the rights to make sure that the beneficiaries enjoy 

their human rights. States have to strive to ensure that there are no gaps in the programs to meet 

the generic obligations to protect or fulfill and ensure that the victims find an effective remedy.  

This then would be a situation of ‘full implementation.’  Moreover, States must see to it that 

these programs and the remedies for their malfunctioning are known to the people and are 

accessible to them. 
124

 This is not the position with regard to application of the right to basic 

education. As stated in the preceding chapter, the basic education sector is faced with numerous 

challenges that have hindered its full realization even after the promulgation of the Constitution. 

This can be attributed to the gaps in the law with regard to realization of this right among other 

factors. Suffice to say, the legal framework in place provides for mechanisms of remedies in case 

of violations. The issue of concern is on interpretation by the courts on the actions taken by the 

State to implement the right to basic education in order to reach a desired conclusion on the 

suitable remedies to issue. 
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2.5 THE PROGRESSIVE REALIZATION PRINCIPLE TO ACTUALIZE THE 

RIGHT TO BASIC EDUCATION 

An obligation to fulfill socio-economic rights is only incumbent upon a State if the State has the 

resources and infrastructure to meet this obligation.
125

  Whether a positive obligation is binding 

may therefore depend on the resources available.  States quite often try to defend themselves 

against allegations of breaching a certain positive obligation by claiming that this obligation was 

not binding on them due to lack of resources. A judgment on such claims requires an analysis of 

the resources available.  The availability of resources refers to the resources of society and not 

only the resources within the current budget.  It is true for most States that the executive is bound 

to the budget cleared by the legislature.  It is equally true that the legislature, as much as the 

executive, is part of the State under the auspices of separation of powers and therefore must 

observe human rights obligations and the maximum resources provision.  If a legislature denies a 

government the budget necessary to meet the State’s obligations, although these resources are 

available in society, this has to be considered a violation of human rights by the legislature. If 

States claim that some obligations are not binding due to lack of resources, the burden of proof 

should be with the State making such claims.
126

   

Resources therefore means financial, human personnel, means put in place, technical measures 

by experts, legislative measures, standards and other measures. 

Ochiel J Dudley posits that the political and civil rights must be realized immediately, the 

economic, social and cultural rights can be considered by the progressive realization standard.  

This is because these rights have generally been considered as rights which require affirmative 

government action for their realization. 

Likewise, it is assumed that because resources are required for the realization of socio-economic 

rights, they are incapable of immediate implementation. This means that these rights need to be 

progressively achieved.  

 

For that reason, progressive realization means that the right cannot be realized immediately.  
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The ICESCR allows States to work towards full realization by ‘taking steps’ towards full 

implementation of the rights to the maximum extent of their ‘available resources.’ This is what is 

often termed the ‘progressive realization standard.’
127

 

 

General Comment No.3 of the CESCR describes the concept as a central aspect of States’ 

obligations in connection with socio-economic rights. At its core is the responsibility to take 

correct measures to the full realization of economic, social and cultural rights to the maximum of 

the resources available. The reference to ‘resource availability’ reflects a recognition that the 

realization of these rights can be hampered by a lack of resources and can be attained simply 

over a period of time. Equally, it means that a State’s compliance with its obligation to take 

appropriate measures is assessed in the light of the resources, financial and others available to 

it.
128

 

The concept thus essentially contextualizes rights, allowing developing countries to work 

towards implementation in accordance with their resources, so long as progress continues tobe 

made.
129

 

 

It also means that the State should take steps to accomplish the Constitution goal by effectively 

meeting the necessary needs of all people in the society. The accessibility should be increasingly 

enabled. Legal, administrative, operational and financial hurdles should be examined and, where 

possible, lowered over time. The right should be made more available not only to a larger 

number of people but to a wider range of people as time develop
130

 It needs that the State should 

hurry sensible and progressive schemes to improve vast areas of deprivation. Even where people 

already have access to socio-economic rights, progressive realization places a duty on the State 

to improve the nature and the quality of the services to which people have access. 
131

It needs 
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very cautious planning and fair measures which are made known in advance to those that are 

most affected. Organized and predictable processes are important. 
132

The measures adopted must 

be flexible so as to adapt to the changing situations.
133

 

 

The concept of progressive realization recognizes the policies which are articulated by the State 

will need to be studied and revised to guarantee that the realization of social and economic rights 

is gradually achieved. It requires increasing the access to a right on an advanced basis, mainly for 

the poor and disadvantaged groups. It requires that access be continuously broadened and policy 

measures should be flexible.
134

 

 

Instructively, for progressive realization of rights to be actualized, the State needs to develop and 

implement various measures. The ICESCR under Article 2(1) defines steps to include those take 

individually by a State and those taken through international assistance and cooperation. Article 

21(2) of the Constitution uses the operative word ‘shall’ to mandate the State to take the steps 

indicated thereunder. Measures are defined in the covenant to include economic and technical to 

the maximum of a State’s available resources. Likewise, Article 21(2) enumerates the measures 

to be taken to include legislative, policy, standards and other measures. 

 

Barbara Von Tigerstrom
135

 advances that the development of effective measures for the 

realization of economic, social and cultural rights as an endeavour of utmost urgency and 

importance. These measures include legislative, constitutional reforms and other measures. 

Among these is the use of non-judicial institutions which have a role in protecting human rights 

and which may, in particular, be well placed to monitor, protect, and promote economic, social 

and cultural rights. The non-judicial institutions identified by the writer includes: the institution 

of the ombudsman and national human rights institutions (NHRIs). These institutions collect and 

disseminate information about government performance hence give meaningful contribution to 
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monitoring a State’s progress in implementing its obligations under the national and international 

instruments, both in terms of noting general trends and in identifying specific problem areas. 

 

Reasonable measures involve the establishment and implementation by the State of a coherent, 

well-coordinated, and comprehensive programme directed towards the progressive realization of 

a particular right in question. Moreover a court considering reasonableness will not enquire 

whether other more desirable or favourable measures could have been adopted by the State to 

meet its obligations. In order to comply with its obligations, the State will be required not merely 

to legislate but also to act in a way that is designed to achieve the intended result. Furthermore, a 

reasonable programme must be balanced and flexible and make appropriate provision for 

attention to education crises for instance and to short, medium and long term needs. The 

reasonableness or otherwise of governmental action must therefore be judged in relation to the 

ends, purposes, or obligations that the Constitution imposes.
136

 

Robertson
137

 notes that the pace of implementation depends on the resource availability to a 

State. This is because States have to take full advantage of their available resources to ensure that 

these rights are fully realized without discrimination of any kind. However, a State cannot escape 

the obligation to adopt a plan of action on the ground that the necessary resources are not 

available. Resources in this context imply the resources both within a State (internal resources) 

and those available through international assistance and co-operation (external 

resources).Furthermore, resources are not limited to financial or human resources; information 

and technology, for example, are also resources essential in fulfilling rights.  

 

Similarly, McLean in his discussion of the difference between maximum resources and available 

resources within the context of progressive realization denotes that:  available resources are the 

resources that the State has made available or all resources that are potentially available to meet 

the State’s obligations. She adds that the latter would require an assessment by the courts as to 

know whether the State has made suitable budgetary allocation to realize the right in question.
138
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Lilian Chenwi notes that, the progressive realization qualification requires a State to strive 

towards fulfilment and improvement in the enjoyment of socio-economic rights to the maximum 

extent possible, even in the face of resource constraints. With regard to South Africa, she 

observes that a consideration of the progressive realization approach to socio-economic rights is 

warranted on the basis that the concept of ‘desperate need’ does not seem to deliver much in 

terms of the enforcement of these rights, as the courts tend to focus more on ‘access’ than on 

‘improvements in access.’
139

 

 

Sakiko Fukuda and others
140

 have noted that a country’s performance in terms of economic and 

social rights fulfillment depends on both the actual socio-economic rights outcomes people 

enjoy, as indicated by socio-economic statistics that proxy for particular rights, and a society’s 

capacity for fulfillment, as determined by the amount of economic resources available overall to 

the duty-bearing State. 

 

Henry J. Steiner & Phillip Alston argue that the greatest challenge with economic, social, 

cultural rights is to identify effective approaches to implementation i.e. the means by which these 

rights can be given effect and governments can be held accountable to fulfill their obligations. 

They also state that the principles reasons for the relative under-development of these rights 

include: 

i. The ambivalence of most governments, but particularly those from the third world 

countries. 

ii. Lack of innovative legal and other approaches to implementation by those governments 

that clearly support the concept.
141

 

They continue to state that human rights imply rather a conception of government as designed 

for many purposes and seasons. The rights deemed to be fundamental include not only freedoms 

which government must not invade, but also rights to what is essential for human well-being, 

which government must actively provide or promote. They imply a government that is activist, 
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intervening, committed to economic-social planning for the society, so as to satisfy economic- 

social rights of the individual. These rights imply that all individuals are entitled to have society 

supply their basic human need and other economic - social benefits if the individual cannot do 

so. The rights therefore require major governmental planning and programs and are conditioned 

upon availability of resources.
142

 

 

However, Moellendorf
143

 has pointed out that the notion of available resources is ambiguous. It 

may mean those resources that a Ministry or Department has been allocated and has budgeted for 

the protection of the right. Alternatively, it may mean any resources that the State can marshal to 

protect the right. He recognizes that these are two extreme versions of what the term means and 

it may be held to involve something between these extremes. 

In the same regard, Professor Anne Skelton
144

 in her paper titled: ‘Children’s Socio-Economic 

Rights and Funding of Social Services’ criticizes the nature of the principle of progressive 

realization and the ambiguity of the maximum and minimum capacity to which socio-economic 

and cultural  rights should be enforced and realized. She argues that the maximum extent of 

available resources does not imply that poor (developing) countries can avoid responsibility; it is 

rather a call for prioritization of children within the State budget. In her article she brings out the 

conflicting provisions of two international conventions; the United Nations Convention on the 

Rights of the Child (CRC)
145

 and the ICESCR in the application of the principle of progressive 

realization. The ICESCR in its provisions allows for progressive realization but the CRC does 

not except in specific Articles. Socio- economic rights under ICESCR are therefore 

indeterminate and the threshold of observance is ambiguous.  

 

Professor Skelton further draws more criticism to the provision of the UN 2003 General 

Comment of the UN Committee on the Rights of the Child in its provision that Article 4 of the 

CRC reflects a realistic acceptance that lack of resources, financial and others can hamper the 
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full implementation of economic, social and cultural rights in some States thus introducing the 

defense of progressive realization to the provisions of the Convention in general. She thus 

proposes that from the onset, socio - economic rights should be accorded a measure of 

determinacy so that as a result, children’s socio - economic rights are enforced at an international 

recognized standard.
146

 

 

Similarly, Audrey Chapman states that, the current standard of progressive realization that is 

used to assess the performance of States is inexact and renders these rights very difficult to 

monitor. Evaluating progressive realization within the context of the availability of resources 

requires the availability of comparable statistical data from several periods in time in order to 

assess the trends.  He recommends a ‘violations approach,’ as a more feasible and effective 

alternative. The violations approach advocated here focusses on three types of violations:  

violations resulting from actions and policies on the part of governments; violations related to 

patterns of discrimination; and violations taking place due to a State's failure to fulfill the 

minimum core obligations contained in the ICESCR.
147

 

 

Further, the Attorney General of Kenya, Professor Githu Muigai acknowledges the difficulty 

facing progressive realization of socio-economic rights by noting that: ‘under the new 

Constitution of Kenya, we are confronted by very noble claims but effecting them is posing a 

challenge. The Constitution spelt out a raft of socio-economic rights but the State is constrained 

in enforcing them with diminishing resources and capacity.’
148

 

 

To practically enforce the progressive realization concept, the international community
149

 has 

adopted the concept of minimum core approach to socio-economic rights that is key to providing 

clear content to these rights, and ensuring that they have enforceable practical implications for 

government policy that benefit the worst off in society. The minimum core obligation ensures the 

satisfaction of, at the very least, minimum essential levels of each of the rights. In order for a 
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State party to be able to attribute its failure to meet at least its minimum core obligations to a 

lack of available resources, it must demonstrate that every effort has been made to use all 

resources that are at its disposition in an effort to satisfy, as a matter of priority, those minimum 

obligations. 

This concept can also be described as looking at the minimum legal content of the socio-

economic rights and taking measures to satisfy the rights at the most minimum or critical levels. 

Further, it recognizes the essential level of various rights, for instance, the rights to food, health, 

housing and education and seeks to meet these essential levels at their most basic.
150

 

The minimum core has been equated with a presumptive legal entitlement, a non-derogable 

obligation, and an obligation of strict liability. This concept can thus be understood to derive 

from this normative foundation for fundamental rights.
151

 

Thomas Hammarbergs has proposed the minimum core as the concept to guide the interpretation 

of the economic and social rights protected in other international human rights implements.
152

 

Bard-Anders Andreassen and other advocates from the development field suggested in the 1980s 

that minimum standards would provide the basis for a more progressive, if restrained, 

redistribution of resources rather than more extensive efforts, thus placating the self-interest of 

developed States.
153

 These commentators also sought to delimit economic and social entitlements 

to their barest forms in order to avoid the disruption of production incentives, which would work 

against their practical success.
154

 

Katharine G young
155

  on the other hand criticizes the minimum core approach taken by States as 

a trimmed concept that reproduces a simple rights strategy which suggests that maximum 

advantages are made by reducing goals. She argues that these positions, despite being classified 

as non-derogable are  superficially persuasive for resolving the challenges of economic and 

social rights implementation and instead are hopelessly incompatible in practice. 

Tara Melish also criticizes the concept and denotes that;  
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Indeed the economic and cultural contexts of States vary and the universality or 

congruence assumed by international legislation is ineffective. The minimum core of a 

country such as the Ivory Coast is incomparable to the minimum core of Belgium.  This 

results in juridical confusion at the international level and subsequently affecting 

implementation at a national level.
156

 

These skeptics counsel abandonment of the minimum core. 

The lowest core responsibilities should thus be understood in an extensive structure of 

progressive realization as it does not suggest that governments should fulfill a simple minimum 

and then do nothing much after.
157

 States have an obligation to realize a minimum level or 

provision of a right immediately and then to develop the level of provision past the minimum on 

a progressive basis.
158

 

 

2.6 ROLE OF THE COURT IN APPLICATION OF THE PROGRESSIVE 

REALIZATION PRINCIPLE 

 

The judiciary has a critical role in realization of rights. Specifically it has an obligation to make 

sure the progressive realization of economic and socio-cultural rights is enforced. 

According to Cecile Fabre, progressive realization of socio-economic rights provides the 

judiciary with two courses of action. It can either ask the government to implement welfare 

policies or to allocate resources in such a way as to respect people’s social rights, or it can draft 

policies itself and decide in greater detail how resources should be allocated. It should remind the 

government that it is under a duty to take a particular action but it should not tell the government 

how to fulfil this duty precisely so as to allow for the greater scope in democratic decision-

making.
159

He further argues that although the court lack the requisite expertise and skills in 
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analyzing budgetary reports and policies, there is no reason why specialized judges could not be 

trained to acquire those skills, or could not seek advice from independent experts. 
160

 

 

Cass Sunstein
161

 observes that not all positive rights are the same and therefore some, for 

example right to education, are more readily subject to judicial enforcement than others such as 

the right to a clean environment. He further notes that many positive rights are unenforceable by 

the courts because courts lack the tools of bureaucracy and do not have a systematic overview of 

government policy.  

 

Henry J. Steiner and Phillip Alston observe that over the years, Indian courts as well as the 

legislature have redefined the relationship between fundamental rights and directives principles 

in the Indian Constitution.
162

The Indian Supreme Court have developed the directive principles 

from being clearly non-justiciable to their providing the basis of a right of action through 

adoption of a more balanced and integrated approach in the explanation of the concept of 

progressive realization of socio-economic rights. Therefore, the approach taken by Kenyan 

courts in interpretation of the concept can largely determine the realization or otherwise of the 

rights. They have a huge and influential role to play in progressive realization of these rights. 

This paper examines the adequacy of Kenya’s legal framework in ensuring the progressive 

realization of the right to basic education. In doing so, the jurisprudence from courts in India, 

South Africa and other jurisdictions will be highly informative. 

 

Carlos Joel Tchawouo Mbiada examines and analyses the jurisprudential approach regarding the 

enforceability of socio-economic rights in South Africa. He notes that courts have to develop a 

method that will enable the enforceability of these rights.
163

 

 

Conversely, Tara Melish
164

  highlights the challenges of implementation of human rights 

legislation by the judiciary and the correlation between implementation nationally and 
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internationally. She denotes that the implementation stage of litigation including implementation 

of negotiated friendly settlements often presents the most difficult, time-consuming, and 

resource-intensive hurdle to successful real-world change. This is particularly true at the 

supranational level, where, given the requirement of exhaustion of domestic remedies, national 

authorities have already demonstrated a disinclination to enforce human rights guarantees 

through domestic procedures, often vigorously defending those decisions in supranational 

proceedings. 

The judiciary further guided by the administrative principle of reasonability may work 

counterproductively to the realization of social - economic rights. As far as the above criticism is 

concerned, the court will rule a certain policy or constitutional program if it is coherent, 

reasonable, and made in moral faith.  She discusses the cases of Grootboom
165

and Treatment 

Action Campaign
166

 where despite the fact that the court declared the government's policies 

unconstitutional. It is clear that the principle of the legal review in most cases will be whether the 

specific policy or program is sensible.  It can thus be demonstrated that, the courts have not been 

willing to declare, in respect to any of the cases brought before it, that the individual applicants 

have the direct right to acquire the socio economic goods in question.  

Moreover, Phillip Alston and Nehal Bhuta
167

 in their case study on education as a fundamental 

right in India argue that India is a developing country facing considerable resource challenges, 

particularly in light of its rapidly growing population and the fiscal constraints of the State and 

federal governments. However, India has a well-developed judicial system and a recent history 

of constitutional rights litigation that, in the breadth of issues that it has touched upon and the 

scope of remedial judgments delivered, is almost unparalleled in either the developing or the 

developed world. That notwithstanding, the education level in the country is very low.  

The study also analyzed the role played by the courts in India in the struggle to recognize and 

give effects to the right to education. Nevertheless, the authors cautioned that it would be a 

mistake to focus only on litigation as the key to promoting the realization of this right. 

 

                                                                                                                                                                                           
164

Supra n.149. 
165

Government of the Republic of South Africa and Others v Grootboom and Others [2000] ZACC 19, 2001 (1) SA 

46 (CC), 2000 (11) BCLR 1169 (CC). 
166

 Ministry of Health vs. Treatment Action Campaign (TAC) (2002) 5 SA 721 (CC). 
167

 Phillip Alston and Nehal Bhuta, ‘Human Rights and Public Goods: Education as a Fundamental Right in India,’ 

in Phillip Alston & Mary Robinson, (eds.) Human Rights and Development (2009) 242-265. 

http://www.saflii.org/za/cases/ZACC/2000/19.html


 
 

60 
 

2.7 CONCLUSION 

Having looked at the concept of a right and human rights in general, it is evident that the concept 

of human rights has had a lot of controversies, beginning with the issue of categorizations; the 

status of socio-economic rights and the concept of progressive realization of these rights. Be it as 

it may, it cannot be disputed that human rights, are rights which man cannot be deprived of and 

this includes socio-economic rights.  

In fulfilling the generic obligations in regards to the right to basic education; Kenyan State 

should escape the measures that can hold back or prevent the satisfaction of the right to basic 

education; to prevent third parties from meddling with the pleasure of the right to basic 

education; to provide for the right to education at means at their disposal and take constructive 

measures that will enable and help people and societies to like the right to basic education. 

 

Notably, this chapter has revealed that the right to basic education is a socio-economic right 

which can only be realized by the progressive realization standard. 

The principle of progressive realization of rights is integral in fully actualizing socio-economic 

rights; specifically the right to basic education. This is because realization of this right can only 

be achieved over time and is dependent on the resources and other measures that are put forth by 

the State. Free and compulsory basic education can only be actualized if the government enables 

all children to access and participate in primary education. It has to make sure that the value of 

education is relevant and efficient. In this case, the State should put aside considerable amount of 

financial resources to acquire adequate infrastructure for the primary education institutions, 

education facilities and equipment, for payment of teachers among others. The policies and 

standards for the free primary education should also be adequate to achieve the intended result.  

Similarly, the legal framework that supports realization of this right has to be adequate. Granted 

all this can only be progressively realized. 

 

The chapter has also established the essential role of the courts in enforcing the progressive 

realization of the right to basic education. 

 

However, there is need for more jurisprudence on the alternative steps that have to be taken by 

the States’ to make sure that the irrational concept of progressive realization is viable. If 
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reasonable measures have been put in place within the available resources of the State and steps 

have been taken to satisfy the minimum core essential of a right and the right is yet to be 

realized; what more can be done to ensure full realization.  

This research attempts to address this gap by analyzing the adequacy of Kenya’s legal 

framework in ensuring the progressive realization of the right to basic education. 
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CHAPTER THREE 

 

3.0 LEGAL, POLICY AND INSTITUTIONAL FRAMEWORK OF THE PRINCIPLE 

OF PROGRESSIVE REALIZATION OF THE RIGHT TO BASIC EDUCATION IN 

KENYA 

 

3.1 INTRODUCTION 

This chapter will provide a situational study of the institutional framework, policy and legal in 

Kenya with an aim of establishing how it has actualized the progressive understanding of the 

right to basic education. This will include, national, regional and international framework 

ascribed by Kenya. 

The chapter will also indicate the implications of the legal, policy and institutional framework in 

Kenya on progressive realization of the right to basic education. 

3.2 THE PRINCIPLE OF PROGRESSIVE REALIZATION OF RIGHTS 

Progressive realization simply means that the right cannot be realized immediately. The ICESCR 

allows States to work towards full realization by ‘taking steps’ towards full implementation of 

the human rights to the extent of their resources which are obtainable. This is what is often 

termed the ‘progressive realization standard.’
168

 

 

The General Comment No.3 of CESCR describes the idea as a core feature of the States 

responsibilities in association with the socio-economic rights. Its obligation is to take the correct 

actions to the understanding of the cultural, social and economic rights to the fullest of their 

properties which are obtainable. The orientation to the availability of resources, it redirects 

acknowledgment that the comprehension of these rights can be hindered due to inadequate 

resources and also they can be accomplished for a period of time only. Similarly, it means that 
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the compliance of a state with its responsibilities is to take the correct actions and it is measured 

in the light of the resources which are accessible and financial.  

3.3 LEGAL AND POLICY FRAMEWORK IN KENYA 

Basic education principle of the progressive realization has been articulated greatly in various 

national and international legal instruments which have been ratified by Kenya. Instructively, the 

Kenyan constitution 2010, offers under the Article 2 (5) that the overall international law rules 

will be part of Kenyan law. Furthermore, the Article 2(6) illustrates that any of the treaty or 

agreement which is approved by Kenya will be part of Kenyan law under the Constitution. 

A critical legal framework analysis is explained hereunder. 

 

3.3.1 The Constitution of Kenya, 2010 

The 2010 Kenyan Constitution contains a detailed Bill of Rights under Chapter Four being an 

important part of democratic State of Kenya and also the structure policies for social, economic 

and culture. 
169

The new constitutional regime, in the history of Kenya and as the first time, 

recognized the socio-economic rights under Article 43.  

Specifically, the Constitution under the Article 43 (1) (f) explains that each individual has rights 

to access education or rights to education. The right is reiterated in Article 53 (1) (b) which 

explains that children have the right to compulsory basic education and Article 54 (1) (b) 

clarifies that individuals with disabilities have also the right to access educational institutions. 

This will thus include the children with disabilities. 

 

Education has been classified among the socio-economic rights, including healthcare rights 

services, available and sufficient housing, and adequate food of acceptable quality, safe water 

and social security. Other provisions relate to property rights, labour relations’ rights and 

environmental rights under Art. 40, 41 and 42 respectively. 

The Constitution therefore recognizes and protects the right to education. Its provision in the 

supreme law of the land is one of the measures towards its fulfillment. 
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Of great importance, is Article 19 (3) of the Constitution mentions that a state does not grant the 

fundamental freedom and rights provided in the bill of rights but then they belong to every 

individual. This Article goes in line with John Locke’s social contract theory which posits that 

man surrendered all his rights under the social contract. The rights pre-existed the social contract 

and the function of the State therefore is to defend the natural rights of the citizens which is 

basically the right to basic education. 

 

Remarkably, the concept of progressive realization as articulated by Article 20 (5) of the 

Constitution creates a scenario where, if the State claims impossibility to implement a socio- 

economic right under Article 43, the Courts in its determination are directed by the principles 

given: 

a) It is States’ duty to indicate if there are no resources that are available.  

b) When assigning the resources, the State should provide significance in making sure that 

there is extensive possible pleasure of the rights or necessary freedoms in regards to main 

situations, which include exposure of certain groups.  

c) The tribunal, court or any other organs should not meddle with the choice made by a State 

body regarding to the distribution of resources obtainable, only when it would have reached 

to a different conclusion.  

However, Article 20(5) can be said not to be very sufficient. Subsection (a) gives the weight of 

resistant of the State to prove that resources are not adequate or available for satisfaction of 

particular right. On the contrary, subsection (c) prevents the court from interfering with any 

decision made by a State organ regarding the allocation of the resources available. The court of 

law is therefore not given absolute powers to assess whether the resources channeled to the right 

to basic education for instance were adequate or otherwise in realizing that right. 

 

Moreover, Article 21(1) indicates the important duty of the State and each State Structure is to 

observe, respect, protect, promote and accomplish fundamental rights and freedoms contained in 

the Bill of Rights. By this, the Constitution has provided for the generic obligations according to 

the right to basic education. 
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The article 21(2) further illustrates that the State should use lawmaking, strategy and other 

procedures, which includes standards settings to fulfill the enlightened understanding of the 

rights assured under the Article 43. This is a central provision to be applied in assessing the 

advanced recognition to basic education rights. However, the Constitution is too open-ended on 

the parameters to be considered in the implementation of the right to basic education. For 

instance, what are the policies and other measures envisaged. The word ‘other measures’ is too 

broad and not determinable. 

Nevertheless, this Article 2(1) of ICESCR is specific towards the steps that State organs should 

undertake which include the technical and economical to the fullest of its accessible incomes.  

The Republic of South Africa constitution, 1996 has also adopted a specific approach in 

application of the progressive realization principle. For instance section 29 explains that 

everybody has the right to access basic education, also as well as the adult basic education. In 

this case, the measures are ‘reasonable’ and they ought to be made ‘available’ and ‘accessible.’ 

 

It is notable, that Article 21(4) obligates the State to ratify and apply the law and accomplish the 

international requirements according to the fundamental freedoms and human rights. 

Nonetheless, there is no legislation that has been passed in Kenya to give outcome to Article 

21(4) in the Constitution or other measures taken. As a result, the obligations declared in the 

international instruments cannot be given effect to and therefore the continued challenges with 

implementation of the enlightened consciousness of the rights to basic education. 

 

Article 22 (1) gives each individual the right to establish court proceedings demanding the right 

or the freedom which is in the bill of rights when it is violated, threatened and denied. This gives 

the remedial mechanisms to a victim for non-implementation of the right to basic education. 

There are various cases that have been determined in regard to understanding of the basic right to 

education. However, the same analysis will be done in the subsequent chapter. 

 

Notably, the Constitution makes it difficult to amend the provisions relating to the Bill of Rights 

as it subjects it to a referendum.
170

 This shows the essence of human rights including socio-

economic rights. 
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In the same manner, Article 259 (1) (b) provides that the Constitution will read in a way that 

improve the fundamental freedoms, rule of law and human rights which are in the Bill of Rights. 

 

3.3.2 Children’s Act, 2001 

This is a Parliament Act that makes provision for the responsibility of the parents, maintenance, 

fostering, guardians, adoption, custody, adoption, caring and protecting of children.  It also 

provides the children administration institutions and gives effect to the values of the African 

Charter on the welfare and rights of the Child and the Convention on the Rights of the Child.  

 

Section 3 obligates the Government to take the necessary procedures to the extreme of its 

available possessions with an outlook to accomplishing increasingly the complete realization of 

the rights of the child together with all safeguards for the rights and welfare of a child. These 

‘necessary steps’ are not elaborated which creates a gap when holding the government 

responsible for non- realization of education basic rights 

 

The Section 7 (1) illustrates that each child should be allowed to education and the providing of 

which will be the concern of the parents and the Government.  

Similarly, Section 7 (2) provides that every child will also be allowed to access the free 

education which will be enforced in the agreement on Article 28 of United Nations Convention 

on the Rights of the Child. 

To this end, this provisions only give the general right of basic education without being specific 

on how it will realized. 

 

3.3.3 Basic Education Act, No. 14 of 2013 

This is a Parliament Act that gives effect to Article 53 in the Constitution. It promotes and 

regulates free and compulsory basic education; provides for accreditation and registration. 

Part IV of the Act provides the rights of a child to free and necessary basic education.  

Specifically, Section 28 tasks the Cabinet Secretary for Education to implement the rights of all 

children to access compulsory and free education and in consultation with the National 

Education Board and the relevant County Education Board. 
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This is the main statute which offers the results towards the right to basic education and was 

enacted after promulgation of the Constitution. However, it also contains general provisions with 

regard to basic education and does give the measures that are determinate in the realization of 

this right. 

For instance, section 39 gives the responsibility of the Government with regard to basic 

education.  The Cabinet Secretary has a responsibility to among others: to offer free and 

compulsory education to all children.  How this is to be provided for is left to the courts for 

interpretation. 

 

Nevertheless, Section 54 provides for structures of governance and management in education. 

The institutions of basic education include the National Education Board, the Education 

Standards and Quality Assurance Commission, and the County Education Board among others. 

The structures established shall among others ensure that all levels have effective and efficient 

delivery of basic education. By fulfilling this, the State responds to its obligations under Article 

21(2) of the Constitution. 

 

3.3.4 Universal Declaration of Human Rights (UDHR) 

UDHR was declared by United Nations General Assembly in Paris, December 1948 (General 

Assembly Resolution 217 A) as a shared customary of achievements to all peoples in all nations. 

It sets out, for the first time, fundamental human rights to be universally protected.  

It is not a treaty but was explicitly adopted for the determination of defining the meaning of 

fundamental freedoms and human rights appearing in the United Nations Charter, which is 

binding on all member States including Kenya. 

It has served as the foundation for two binding UN human rights covenants, the International 

Covenant on Economic, Social and Cultural Rights and the International Covenant on Civil and 

Political Rights.  

Article 26 of Declaration indicates that every individual has the right to access education because 

Education is free, in both basic and the important levels and compulsory. This illustrates the 

principle of non-discrimination with regard to basic education; free and compulsory basic 

education which should be in fundamental and basic levels of education. 

 

http://daccess-dds-ny.un.org/doc/RESOLUTION/GEN/NR0/043/88/IMG/NR004388.pdf?OpenElement
http://daccess-dds-ny.un.org/doc/RESOLUTION/GEN/NR0/043/88/IMG/NR004388.pdf?OpenElement
https://en.wikipedia.org/wiki/Fundamental_freedoms
https://en.wikipedia.org/wiki/International_Covenant_on_Economic,_Social_and_Cultural_Rights
https://en.wikipedia.org/wiki/International_Covenant_on_Economic,_Social_and_Cultural_Rights
https://en.wikipedia.org/wiki/International_Covenant_on_Civil_and_Political_Rights
https://en.wikipedia.org/wiki/International_Covenant_on_Civil_and_Political_Rights
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3.3.5 International Covenant on Economic, Social and Cultural Rights (ICESCR) 

This document was approved and released for signing, ratifying and attained by the General 

Assembly Resolution 2200A (XXI) of 16 December, 1966. It was enforced on 3 January, 1976 

according to Article 27 of the Covenant. Kenya assented the treaty on 1 May 1972. 

The Article 2 explains how every State organ of the Convention accepts taking the procedures, 

independently through co-operation and international help particularly the technical and 

economic, to full of its obtainable resources, with the outlook of attaining increasingly the 

understanding of recognized Covenant rights by all suitable ways, which include mainly the 

implementation of judicial processes. Therefore, ICESCR enacts a responsibility to change 

expeditiously and successfully as likely to the comprehension of the objectives in it. Some 

thoughtful regressive actions will need the most careful attention and will require to be justified 

fully by the situation to the whole of all the rights delivered in the Covenant and in the 

framework using maximum available resources. Moreover, the developing states, with regards to 

national economy and the human rights, can determine what they would assure for the economic 

rights to be acknowledged in the current Covenant and to non-citizens. 

From this Article, progressive realization measures of basic education rights can be summarized 

as follows: 

a) Taking steps individually 

b) Taking steps through international assistance 

c) Employing financial and practical measures to full of the resources that are available  

d) Taking the correct ways which  include the implementation of legislative procedures 

e) These obligations should be employed within a short period 

 

The Article 13 explains the Article 26 of UDHR. It provides that a State organ to Covenant 

identifies the right of each individual to access education. Additionally, States bodies to that 

Covenant also knows, with an outlook of attaining the full understanding of this right by 

providing for primary education that it will be compulsory and accessible free to everybody 

among other initiatives. 

The Constitution of Kenya adopted some of the parameters of the right to education identified in 

the Covenant by providing for free and compulsory primary education which is the ambit of this 
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study. Nevertheless the ICESCR goes further to provide for the improvement of school systems 

in all stages and improve the material circumstances for the teaching staff. This is omitted in the 

Constitution save for the provision of system of governance in the Basic Education Act. It is 

presumed that this system will enhance quality, relevance and efficiency in the basic education 

sector. 

Article 16 obligates States Parties to the Covenant to give information on the methods which 

they have approved and the improvement made in accomplishing the performance of those rights 

which are recognized in the Covenant including the right to basic education. Kenya as a 

signatory is required to provide reports on the progress made in the realization of the right to 

basic education. 

According to Article 22 the Social and Economic Council can bring attention to the other United 

Nations bodies, their subordinate bodies and specific interventions who are concerned with 

providing technical support in any of the matters that arise from those reports which may help 

those bodies to decide, each from within of its line of skills in the suitability of global procedures 

possible to help to the operative advanced enactment of the Covenant. In this case, the council is 

well equipped to interpret the realization of the right to basic education. 

3.3.6 The United Nations Convention on the Rights of the Child (CRC) 

This Convention was approved and released for signing, approval and attained by General 

Assembly resolution 44/25 of 20 November 1989. It was enforced on 2 September, 1990, in 

agreement of Article 49. 

According to Article 3, the states where all processes regards to the children, if the institutions 

are accepted by the public or private welfare, the law courts, the governmental bodies or judicial 

organs, the good benefits of children will be the main concern. 
171

 Children are therefore taken as 

a vulnerable group whose interests should be taken cognizance of as a matter of 1
st
 priority. 

Article 21(3) of the Constitution adopts this and provides that all public officers and state bodies 

have the responsibility to report the essentials of helpless groups in the society including 

children. 
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 Article 4 provides that States organs will accept all applicable lawmaking, governmental, and 

other methods of implementing the rights which are recognized by the Convention. According to 

the social, cultural and economic rights, the States bodies will agree to such procedures to the 

extreme level of the accessible resources where they are required inside the international co-

operation context. Therefore, this is the recognition of the progressive realization principle. 

According to Article 28 it indicates that States organs distinguish child right to education through 

an outlook to attaining the education right gradually on the basis of providing equal chances and 

they will in particular be;  

a) See to it that primary education is made free, accessible and compulsory to all. 

b) See to it that educational, career information and guidance is made available to all 

children and can easily access.  

c) See to it that actions are taken to inspire consistent attending of school and reduce the 

number of drop-outs.  

These are progressive measures envisaged in understanding of the right to basic education. 

Moreover, States organs will support and inspire the international cooperation in matters 

involving education, in precise with an outlook to contributing to the removal of unawareness 

and illiteracy all over the world and helping access to scientific and procedural knowledge and 

the modern teaching systems. In this case, specific account will be taken in the needs of 

developing countries.
172

 

Article 44 obligates States Parties to provide to the Committee, through the Secretary-General of 

the United Nations, reports on the procedures they have approved that will contribute effect to 

the rights which are accepted in the Convention and on the development made on the satisfaction 

of these rights in two years of the entry into force of the Convention for the State Party 

concerned and thereafter every five years. 

However, the reports that are made will show causes and problems, if there is any and will affect 

the point of fulfilment of the responsibilities under the Convention. The reports will also have 
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enough information to offer the Committee with a complete understanding of the application of 

the Convention in the Country that is concerned.
173

 

From the provisions of the Convention, progressive realization is espoused and the parameters of 

the rights of the child are set out. Further, steps to be taken in progressive realization are also 

enumerated. Finally, steps are required to report on methods approved to provide result to the 

rights of the child. That Kenya is a signatory to this Convention and therefore mandated to 

comply with this provision cannot be gainsaid. 

3.3.7 Convention on the Elimination of All Forms of Discrimination against Women 

(CEDAW) 

The Convention was approved and released for signing, approval and accorded by the General 

Assembly Resolution 34/180 of 18 December, 1979. It entered into force on 3 September 1981, 

in accord with Article 27(1) of the Convention. Kenya ratified the Convention on 9 March 1984. 

The Article 10 obligates State organs to take all the correct processes to abolish discrimination 

against women by offering  equal rights as with men in education sector and also ensure source 

of equality of men and women: however the same circumstances for vocational guidance and 

career, to access the studies and for the attainment of diplomas in educational formations of all 

groups in rural as well as in urban areas; this equality will be applied in pre-school, general, 

technical, professional and higher technical education, as well as in all types of vocational 

training; the reduction of female student drop-out rates and the organization of programmes for 

girls and women who have left school prematurely among others. 

Article 18 directs States Parties to submit to the Secretary-General of the United Nations, for 

consideration by the Committee, a report on the legislative, judicial, administrative or other 

measures which they have adopted to give effect to the provisions of the Convention and on the 

progress made in this respect within one year after the entry into force for the State concerned 

and thereafter at least every four years and further whenever the Committee so requests. Reports 

may indicate factors and difficulties affecting the degree of fulfilment of obligations under the 

Convention. 
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This Convention focuses on the elimination of discrimination against women in the field of 

education and equality of men and women. This is because; discrimination against women in 

various fields had been in the forefront for many years in most States. The equality is to be 

ensured at all levels of education including basic education. The Constitution of Kenya adopts 

this approach as it provides for the right ‘every child’ under Article 53. 

3.3.8 The Convention on the Rights of Persons with Disabilities (CRPD) 

The Convention was adopted on 13 December 2006 and was opened for signature on 30 March 

2007.  It entered into force on 3 May 2008. Kenya ratified it on 18 May 2008. 

Article 24 recognizes the right of people with disabilities to education with an outlook to 

understanding the right with lack of discrimination and on the basis of equal opportunity. Article 

54(1) of the Constitution is in line with this and provides that a person with any disability is 

entitles to access educational institutions and facilities for persons with disabilities that are 

integrated into society to the extent compatible with the interests of the person. That is the 

reason, the Kenyan State has developed of special institutions for persons with disabilities such 

as Kenya School for the Blind or the handicapped among others. 

Further, States Parties are required to ensure that: 

a) individuals with disabilities are not left out from the general education system on the base 

of incapacity, and also children with disabilities are not excluded from free and 

compulsory primary education and also from secondary education, on the basis of 

disability 

b) people with disabilities have the rights to have comprehensive, quality and free primary 

education and secondary education equally with others in the societies in which they live; 

c) People living with disabilities will get necessary support, in the general education system, 

to help their actual education. 

d) Effective adapted support actions are delivered in the environments that make best use of 

academic and social development, reliable with the aim of full inclusion. 

In fulfilling the right to basic education in Kenya, the Kenyan State should not exclude children 

with disabilities from accessing the free primary education program. It should also put in 

facilities and infrastructure compatible for them. 
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Article 35 obligates each State Party to submit to the Committee, through the Secretary-General 

of the United Nations, a comprehensive report on measures taken to give effect to its obligations 

under the Convention and on the progress made in that regard, within two years after the entry 

into force of the present Convention for the State Party concerned. Thereafter, States Parties are 

required to submit subsequent reports at least every four years and further whenever the 

Committee so requests. 

3.3.9 The African Charter on Human & People’s Rights (ACHPR) 

The African Charter on Human and Peoples' Rights (also known as the Banjul Charter) is an 

international human rights instrument that is intended to promote and protect human rights and 

basic freedoms in the African continent. It was adopted by the Organization of African Unity 

(now African Union) Assembly on 28 June 1981 and came into force on 21 October 1986. 

Kenya ratified the instrument on 23 January 1992.
174

 

Oversight and interpretation of the Charter is the task of the African Commission on Human and 

Peoples' Rights where Kenya is one of the State parties. 

Article 17 (1) provides that every individual shall have the right to education. Conversely, this is 

the regional instrument for the protection of human rights in the African region. Its broad 

provision on the right to education is therefore not adequate. 

3.3.10 African Charter on the Rights and Welfare of the Child (ACRWC) 

The document was adopted by the Organization of the African Unity (OAU) now AU in 1990 

and entered into force on November 29, 1999. Kenya ratified it on 25July 2000. 

Article 11 provides that every child has the right to an education, to develop his or her 

personality, talents and mental and physical abilities to their fullest potential. This education also 

includes the preservation and strengthening of positive African morals, traditional values and 

cultures. Governments should also take special measures in respect of female, gifted and 

disadvantaged children, to ensure equal access to education for all sections of the community. 

Article 32 establishes an African Committee of Experts on the Rights and Welfare of the Child to 

promote and protect the rights and welfare of the child. 
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Article 42 gives the mandate of the Committee which includes among others to monitor the 

implementation and ensure protection of the rights enshrined in this Charter.  

Article 43 obligates every State Party to the Charter to submit to the Committee through the 

Secretary-General of the African Union, reports on the measures they have adopted which give 

effect to the provisions of the Charter and on the progress made in the enjoyment of the rights 

within two years of the entry into force of the Charter for the State Party concerned and 

thereafter, every three years. 

Every report made shall contain sufficient information on the implementation of the Charter to 

provide the Committee with comprehensive understanding of the implementation of the Charter 

in the relevant country; and shall indicate factors and difficulties, if any, affecting the fulfillment 

of the obligations contained in the Charter.  

This Charter is specific on the rights and welfare of the child which includes the right to basic 

education. 

3.3.11 United Nations Sustainable Development Goals (SDGs) 

The General Assembly of the United Nations met from 25 - 27 September 2015 in New York in 

a summit titled: ‘United Nations Sustainable Development Summit 2015,’ to formally adopt 

the sustainable development agenda. The momentous agenda serves as the launch pad for action 

by the international community and by national governments to promote shared prosperity and 

well-being for all over the next 15 years.
175

On 1 January 2016, 17 Sustainable Development 

Goals of the 2030 Agenda for Sustainable Development officially came into force.  Kenya is a 

Member State of the United Nations and therefore required to implement the sustainable 

development goals. 

While the SDGs are not legally binding, governments are expected to take ownership and 

establish national frameworks for the achievement of the 17 Goals.  Countries have the primary 

responsibility for follow-up and review of the progress made in implementing the Goals, which 

will require quality, accessible and timely data collection.  Regional follow-up and review will 

be based on national-level analyses and contribute to follow-up and review at the global level. 
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The SDGs are built on the success of the Millennium Development Goals (MDGs) and aim to go 

further to end all forms of poverty. Goal 4 of the SDGs ensures inclusive and quality education 

for all and promotes lifelong learning. 

With regard to the right to basic education, Goal 4 targets are coined on the following 

parameters:  

a) The access to worth early childhood development, and pre-primary education 

b) Completion of free, equitable and quality primary education 

c) Elimination of gender disparities and equal access to all levels of education which 

include people with disabilities and children in helpless situations 

d) Acquisition of knowledge and abilities are required to support sustainable development; 

e) The building and upgrading the education amenities that are gender sensitivity, disability 

providing safe, non-violent, inclusive and suitable learning environments for everybody. 

f) To considerably increase the supply of experienced teachers, including through the 

international cooperation for teacher training mainly the Small Island developing States, 

developing countries and least developed countries  

3.2.12 Limburg Principles on the Implementation of the ICESCR 

A group of distinguished experts in international law, convened by the International Commission 

of Jurists, the Faculty of Law of the University of Limburg and the Urban Morgan Institute for 

Human Rights met in Maastricht from 2
nd

 to6
th

 June 1986 to consider the nature and scope of the 

obligations of States parties to the ICESCR, the considered States parties' reports by the 

Committee on Economic, Social and Cultural Rights, and international cooperation under Part IV 

of the Covenant. 

The participants unanimously agreed on what have become known as the Limburg Principles.  

The Principles became an official United Nations Document (E/CN.4/1987/17, Annex) and have 

been accepted and endorsed by UN bodies in the human rights field. The principles gives 

interpretation of the obligations and various provisions of the Covenant.
176

 

A highlight of the principles relating to the progressive realization of rights is paramount. 

Principle 6 acknowledges that the achievement of economic, social and cultural rights may be 

realized in a variety of political settings, there is no single road to their full realization. Successes 
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and failures have been registered in both market and non-market economies, in both centralized 

and decentralized political structures. 

Principle 11 invites a concerted national effort to invoke the full participation of all sectors of 

society in achieving progress in realizing economic, social and cultural rights. Popular 

participation is required at all stages, including the formulation, application and review of 

national policies. 

 

 Interpretative Principles specifically relating to Part II of the Covenant 

Article 2(1) of the Covenant obligates States to take steps by all appropriate means, including 

particularly the adoption of legislation; this is interpreted to mean: 

a) Obligations by the State need to be taken immediately;  

b) Appropriate means include: legislative, administrative, judicial, economic, social and 

educational measures; 

c) Legislative measures alone are not sufficient.
177

 

 

To achieve gradually, the maximum realization of the rights; this is interpreted to mean: 

a) The States parties are needed to move as expeditiously as possible to the understanding of 

the rights. 

b) States should not prevent indeterminately efforts to ensure full comprehension. 

c) The responsibility of the advanced accomplishment exists individually of the increase in 

resources; it also needs correct usage of the available resources. 

d) Progressive application can be caused not only by increasing the resources, but also by 

the developing of society resources which are essential for the understanding by 

everybody of the rights recognized in the Covenant.
178

 

  

To the maximum of its available resources; this is interpreted to mean: 

  

a) The respect for lowest maintenance rights for everyone. 
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b) Its available resources discuss both the resources which are within the State and those 

that are available from the international community through international co-operation 

and aid. 

c) To define if correct procedures have been taken in realizing the rights, attention will be 

paid to reasonable and effective use of available resources and its access.  

d) The realization of rights means the approval of existing necessities and the providing of 

important services.
179

 

 

Violations under the Covenant 

There will be violation of the covenant, inter alia if:  

a) The state fails to take measures that the Covenant needs it to take.   

b) The state fails to eliminate quickly the difficulties which it’s undergoing on its duty to 

remove and authorize the immediate accomplishment of a right.  

c) The state fails to apply without delaying a right that the Covenant requires it to 

deliver instantly.  

d) The state willfully fails to meet the recognized international minimum standard 

of accomplishment that is required in its powers to meet.  

e) The state intentionally hinders the right progressive realization, except when it is 

performing inside the limitation authorized by the Covenant or when it has inadequate 

resources or force majeure;  

f) The state fails to give in reports as it is required under the Covenant.
180

 

 

Remarkably, these principles provide profound interpretation of progressive realization features 

to actualize socio-economic rights. This can be applied in Kenya to assess the progressive 

realization of the right to basic education. It is necessary to understand that the Kenyan State has 

not developed such principles or guidelines to guide on the application and interpretation of the 

progressive realization concept. Nevertheless, the courts in application of the right to basic 

education can be guided by the above principles since they are international principles applied in 

the implementation of the ICESCR. 
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3.2.13 Maastricht Guidelines on Violations of Economic, Social and Cultural Rights 

These guidelines were implemented in Maastricht in January 1997 to explain on the Limburg 

Doctrines as regards to the nature and scope of economic, social, cultural and economic rights 

violation and the correct reactions and remedies. Procedures or guidelines are considered to be 

useful to everybody concerned with the determining and understanding of the violations towards 

economic, social and cultural rights. Also providing remedies in particular, observing and 

judging bodies at all levels nationally, regionally and internationally. 

A highlight of the procedures is explained here under: 

The Obligations to Respect, Protect and Fulfil 

There are three different forms of obligations on States which are imposed by the Economic, 

social and cultural rights. These are the obligations to respect, protect and fulfil. State failure to 

achieve any of these three duties establishes abuses such rights. Obligation to respect needs the 

States to stop from meddling with the satisfaction of the economic, social and cultural rights. 

Secondly, the obligation to protect also needs the States to stop such violations of rights by third 

parties. Lastly, the obligation to fulfill needs the States to take suitable legal, governmental, 

financial, judicial and other actions towards realization of such rights fully.
181

 

Obligations of Conduct and of Result
182

 

The duty to respect, protect and fulfill each comprises the basics of duties of conduct and the 

results. The duty of conduct needs action sensibly calculated to understand the satisfaction of a 

specific right. According to the right to basic education, the duty of conduct can include the 

acceptance and application of the free and compulsory primary education. Results to obligation 

need the States to accomplish the particular objectives to content a full substantive standard. In 

respect to basic education right, for example, obligation results need the participation of all 

children to primary education to meet the objective 4 of the Sustainable Development Goals. 
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Margin of Discretion 

Most countries like the margin of discretion when choosing ways of applying their own 

obligations. The States prepare and the implementation of all legal norms to existing cases and 

the situations by the international treaty observing bodies. Local courts have contributed to the 

improvement of the general minimum standards and the mutual understanding of the scope, the 

nature and control of economic, social and cultural rights. The full realization of many economic, 

social and cultural rights will merely be accomplished gradually, it does not change the nature of 

the legal responsibility of States which need that positive steps be taken as soon as possible and 

others directly. Consequently, the weight is on the State to prove that it is creating assessable 

progress towards the full realization of the rights which is in question. In this case, the State 

cannot use this progressive realization provided in Article 2 of the Covenant as a cause for not 

obeying nor the State can defend limitations of the rights which are documented in the Covenant 

due to different backgrounds such as social, religious and culture.
183

 

Minimum Core Obligations 

The violations of the Covenant can happen when the State fails to be content with what the 

Economic, Social and Cultural Rights committee has mentioned to as the minimum core 

obligation to guarantee contentment at the very small, minimum crucial levels of every right. 

Therefore, for instant, any State Party in under any important number of people is 

underprivileged of the best basic forms of education and is violating the Covenant. These 

minimum main duties apply regardless of the accessibility of resources of the state that is 

involved.
184

 

The Availability of Resources 

In some cases the agreement with such duties can be taken by many States with a lot of 

simplicity, and with no important resource effects. Still, in some other cases, the maximum 

recognition of these rights can be influenced by the accessibility of enough materials and 
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financial resources. On the other hand, as it is recognized by Limburg Principles 25-28, and 

established by the emerging jurisprudence of the Committee on Economic, Social and Cultural 

Rights, inadequate of resources does not release the States of such least responsibilities in respect 

of the application of those rights which are the economic, social and cultural rights.
185

 

The Inability to Comply 

When determining the actions or omissions amount to a violation of an economic, social or 

cultural right, it is necessary to differentiate the incapability from the reluctance of the State to 

observe its treaty duties. A State demanding that it is incapable of carrying out its responsibilities 

for some reasons outside its control has the problem of demonstrating that that is a case. For 

instant, a brief close of an educational institution due to an earthquake, it would be a condition 

outside the State control, while the removal of the free primary education programme with no 

suitable replacement programme can be a good of a State being reluctant to accomplish its 

responsibilities.
186

 

Violations through Acts of Omission 

The violations of social, cultural and economic rights may also occur through the exclusion or 

failure of States to take the required actions stopping from legal responsibilities. The examples of 

such violations are: 

(a) The failure to take the necessary steps as needed under the Covenant; 

(b) The failure to change lawmaking which is noticeably unreliable with the duties of the 

Covenant; 

(c) The failure to apply law or put into force the strategies that are designed to implement the 

necessities of the Covenant. 

(d) The failure to control the activities of the individuals or groups to stop them from 

disrespecting the economic, social and cultural rights. 
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(e) Failing to apply full of the resources available to the full understanding of the Covenant; 

(f) The failure to observe the recognition of the economic, social, cultural and economic rights, 

which include the application and development of the measures and indicators for evaluating 

defiance. 

(g) Failure to eliminate quickly the difficulties that are under the duty to remove and permit the 

instant fulfillment of the rights that are assured by the Covenant. 

(h) Failing to implement without delaying the rights which are mandatory by the Covenant to 

offer immediately. 

(i) The failure to meet the established international minimum standard of success, which is in its 

control to meet. 

(j) State failure to take into account its international authorized duties in economic, social and 

cultural rights sector when entering into the bilateral or the multilateral agreements with other 

States, multinational corporations or the international organizations 
187

 

State Responsibility 

The violations of economic, social and cultural rights are the norm imputable to the State within 

whose power they occur. As a result, the State accountability should create mechanisms to 

correct these kind of violations, for example, observing inquiry, trial, and medications for 

victims.
188

 

Access to Medications 

The individuals who are the victims of the violation on economic, social or cultural right are 

supposed to have access to operational judicial or any other suitable medications at the national 

and international levels.
189
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Instructively, these guidelines can be used in determining the abuse of the right to basic 

education. Article 22 of the Constitution of Kenya allows all persons to establish court 

proceedings demanding that their fundamental freedom or rights in the Bill of Rights has been 

threatened, denied or violated. It does not however set the specific violations with regard to 

socio-economic rights. 

3.4 INSTITUTIONAL FRAMEWORK 

The institutions established to enable the realization of the right to basic education in Kenya 

include: 

3.4.1 The Ministry of Education, Science and Technology (MOEST) 

The Ministry derives its mandate from the Constitution of Kenya, Chapter IV, provisions dealing 

with the right to education which includes children’s right to access free and compulsory 

education.  

The functions of education and training are shared among the national and the county 

governments as contained in Schedule 4 of the Constitution. The functions of the National 

Government are: education policy, standards, curriculum, examinations, primary schools, special 

education, the special education institutions and encouraging of sports & sports education among 

others. These are to be executed and managed by the Ministry. 

The functions of the County Government in relation to basic education are: pre-primary 

education and childcare facilities 

 

This is the central institution mandated to deliver basic education for all children in Kenya and is 

part of the measures put forth by the State to implement the right. 

 

3.4.2 The National Education Board 

The Board is established under Section 5 of the Basic Education Act. It is mandated to guide the 

Cabinet Secretary, the education department and other related departments on the procedure 

matters in respect to: 

a) The collaboration with the Quality Assurance and Standards Council, the Teachers 

Service Commission and various shareholders to encourage values in basic education 

and the training. 
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b) To work with every appropriate authorities and agencies to make sure that all the 

obstacles to the right to quality education are detached and also the National and 

County governments to assist in realization of the right to education to all Kenyans. 

c) To initiate the procedures of approval by the Cabinet Secretary on the establishing 

basic education institutions. 

d) Putting appropriate measures to make sure all children join and remain in school to 

complete their education requirements. 

e) Putting suitable measures to make sure the appropriate, change to the next level of 

education, particularly for the helpless and marginalized children; 

The policy directive measures envisaged in Article 21(2) are to be developed and implemented 

by this Board. 

Section 5 (3) directs the National Education Board to make and cause to be available to the 

annual report on the state of education and service delivery in the country. 

 

3.4.3 The County Education Board 

Section 17 of the Basic Education Act provides for the establishment of the Education Board in a 

country for every County. The County Board is an agent of the National Education Board. 

With regard to basic education; Section 18 of the Basic Education Act gives the functions of the 

County Education Boards as follows: 

a) To supervise in discussion with the county government, the operation and 

organization of pre-primary education which include, early childhood care and other 

education programmes in the County. 

b) To understand national procedures in education built on the needs of the County. 

c) To recruit proposals for rule reforms. 

d) To collaborate with the managing board, the Principals, the Head Teachers, and other 

suitable authorities in basic schools management. 

e) To observe the curriculum application in the basic education in every County. 

f) To observe the behavior of examinations and valuations at the basic education and 

also the training levels in the counties in collaboration with all the important national 

bodies. 
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g) To cooperate with the Teachers Service Commission on teacher management in the 

County. 

h) To Make and submit a complete school termly annual report which includes the 

Educational Management Information System data to the Cabinet Secretary on all the 

areas of its obligation including training services and education, the curriculum, 

policy application and the based audit report of the school in the County.  

i) Work together with relevant organizations to make sure that all the obstacles towards 

the right to quality education are detached and the National Government to help in the 

realization of the right to education in the County. 

j) Put the appropriate procedures in place to enable all children and all school going 

youths within the County join and remain in school to complete their education. 

The Board is put at the County level to coordinate basic education in terms of policy 

management as envisaged in Article 21(2). 

 

3.4.4 Education Standards and Quality Assurance Council (ESQAC) 

Section 64 of the Basic Education Act establishes the Council. The prescribed functions are as 

follows:  

a) To ensure standards and retain excellence in institutions of basic education; 

b) To manage rules and guidelines that are established for basic education; 

c) To supervise and manage the curriculum application and delivery; 

d) Observe the conduct of assessments and the examination in the institutions when in 

cooperation with County education. 

e) To monitor and assess the values and quality in basic education. 

The functions of the Council are espoused in detail in the Basic Education (Education Standards 

and Quality Assurance Council) Regulations, 2013. This is also one of the measures 

implemented in similar with Article 21(2) of the Constitution with regard to basic education. 

3.4.5 Kenya National Examinations Council (KNEC) 

It is established by the Kenya National Examinations Council Act, 2012.  Under this Section 

10 of the Act, KNEC is mandated among others to: 

a) To conduct public academic, technical and other national examinations within Kenya at 

basic and tertiary levels; 
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b) undertake research on educational assessment; 

c) promote the international recognition of qualifications conferred by the Council; 

d) Advice the Government on any policy decision that is relevant to, or has implications on, 

the functions of the Council or the administration of examinations in Kenya. 

 

3.4.6 Teachers Service Commission (TSC) 

This Commission is recognized under the Article 237(2) of the Kenyan Constitution, with an 

obligation to register, recruit, employ, deploy and overall management of teachers in the 

education sector. It is also required to assess the values of education and to train people who are 

joining the teaching service. The commission is mandated to address the teacher welfare 

concerns that impede the realization of the right to basic education. 

3.4.7 Kenya Institute for Curriculum Development (KICD) 

This is a State Corporation established under the Kenya Institute for Curriculum Development 

Act No 4 of 2013.  

The Institute’s core function is to conduct research and develop curricular for all levels of 

education below the university. The Institute also develops print and electronic curriculum 

support materials, initiates and conducts curriculum based research, organizing and conducting 

in-service and orientation programmes for curriculum implementers. 

It also evaluates vets and approves the curricular and curriculum support materials for basic 

education, as well as offering curriculum based consultancy services in basic education and 

training. This is the standard setting documented in article 21(2) of the Constitution. 

 

3.4.8 National Commission for Science, Technology and Innovation 

This is a Commission established by the Science, Technology and Innovation Act, 2013. The 

Commission is mandated to regulate and assure quality in the science, technology and innovation 

sector and advise the Government in matters related thereto. 

Section 6 of the Act gives the functions of the Commission which include among others, 

development, in consultation with stakeholders, the priorities in scientific, technological and 

innovation activities in Kenya in relation to the economic and social policies of the Government, 
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and the country's international commitments and advising on science education and innovation at 

both basic and advanced levels;  

 

3.5 CONCLUSION 

From this chapter, it is evident that the legal, policy and institutional framework in place 

provides for the progressive realization of the right to basic education as this is espoused by the 

Constitution, the national and international instruments.  

The legal framework gives the courts the guiding principles to be applied in interpretation of the 

actions that the State takes to implement socio-economic rights including the right to basic 

education. However, it has been established that there are ambiguous provisions in the law on the 

role of the court in determining the actions of the State. 

 

The chapter has also found out that the progressive realization concept as established out in the 

Article 21(2) of the Constitution in addressing the specific measures is not clearly defined as is 

the case with the international instruments. Similarly, other legal provisions in the Constitution 

have not been given effect to; for instance, Article 21(4) of the Constitution. 

From the research it is also evident that the national statutes on basic education only have general 

provisions which provide for the right and do not give the necessary steps and actual measures 

envisaged in the Constitution. Nonetheless, the international instruments are broad in their 

provisions and define the necessary steps to be undertaken by States and parameters to determine 

the broadminded and understanding of the right to basic education. 

In addition, this chapter has enumerated the interpretative principles of the ICESCR and the 

guidelines for deter termination of violations of social and economic rights including the right to 

basic learning. 

The institutions established in Kenya to enable the comprehension of the right to basic education 

have also been outlined. 

In conclusion therefore, the implications of the legal, policy and institutional framework reveals 

the existence of gaps which need to addressed. 
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CHAPTER FOUR 

4.0 ADEQUACY OF THE LEGAL FRAMEWORK IN KENYA IN ENSURING 

PROGRESSIVE REALIZATION OF THE RIGHT TO BASIC EDUCATION 

 

4.1 INTRODUCTION 

In the previous chapter, this research analyzed the current legal, policy and institutional 

framework for realization of the right to basic education. This chapter will thus examine the 

adequacy of the legal, policy and institutional framework in attaining progressive realization of 

the right to basic education. 

The chapter will analyze the adequacy of the measures that have been put in place by the State to 

realize the right to basic education. Implementation of the generic obligations of the right to 

basic education will also be reviewed. 

The research will also evaluate the free primary education program as one of the measures but 

specifically the adequacy of the program after the promulgation of the Constitution. 

Moreover, the chapter will discuss the application and interpretation approaches taken by the 

courts relating to progressive realization of the right to basic education. 

Lastly, the research will analyze the role of state-owned human rights institution in promotion, 

protection and monitoring human rights realization in Kenya, specifically the right to basic 

education. 

4.2     HUMAN RIGHTS PROTECTION IN KENYA 

The Constitution of Kenya, 2010 has a comprehensive Bill of Rights that contains all category of 

rights and a framework for social, economic and cultural policies. This has safeguarded the 

protection of all human rights in Kenya as they have been ascribed in the supreme law of the 

land. 

The Constitution under Article 19(3) (a) prescribes that the rights and fundamental freedoms in 

the Bill of Rights belong to each individual and are not granted by the State. Therefore, the 

Constitution acknowledges that human rights are rights that are owed to every individual simply 

because they are human. 
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Further, Article 20(1) states that the Bill of Rights applies to all and binds all State organs and all 

persons This implies the universality and paramountcy of all human rights. 

Notably, the Constitution provides under Article 2 (5) that the general rules of international law 

shall form part of the law of Kenya. Further, Article 2(6) provides that any treaty or convention 

ratified by Kenya shall form part of the law of Kenya under the Constitution. All human rights 

treaties and conventions ratified by Kenya thus form part of the laws of Kenya, similar to the 

general rules of international law in the human rights realm. 

 

4.3     THE RIGHT TO BASIC EDUCATION 

Article 43 of the Constitution of Kenya provides for the economic and social rights. Subsection 

(1) (f) provides that every person has the right to education. Further, Article 53 of the 

Constitution provides that every child has the right to free and compulsory basic education thus 

providing for the minimum essential features of the right to education 

 

Similarly, Section 7 (1) of the Children’s Act, 2001 provides that every child shall be entitled to 

education, the provision of which shall be the responsibility of the Government and the parents. 

Additionally, Section 7 (2) of the Act provides that every child shall be entitled to free basic 

education which shall be compulsory in accordance with Article 28 of the United Nations 

Convention on the Rights of the Child. The responsibility for realization of the right to basic 

education therefore rests on the government. 

 

The Basic Education Act gives effect to Article 53 of the Constitution; it promotes and regulates 

free and compulsory basic education. This is one of the legislative measures proposed in Article 

21 (2) to achieve the progressive realization of the right to education. 

 

The national legal framework in place is also in line with international instruments that provide 

for the right to education. Specifically, Article 13 of the ICESCR provides that State parties 

recognize the right of everyone to education and that primary education shall be compulsory and 

available free to all. 
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Likewise, Article 28 of the CRC indicates that State Parties recognize the right of the child to 

education, and with a view of achieving the right progressively; they shall make primary 

education compulsory and available free to all. 

 

The ACHPR under Article 17 provides that every individual have the right to Education. In the 

same regard, the ACRWC under Article 11 provides that every child has the right to education to 

develop his or her personality, talents, mental and physical abilities to their fullest potential. 

 

It is therefore evident that the right to basic education has been recognized and protected in the 

Constitution, statutes and international instruments. Realization of the right to basic education is 

satisfaction of the minimum core obligations with regard to the right to education. Nevertheless, 

these are general legal provisions on the right to basic education which should be free and 

compulsory. 

 

4.4 PROGRESSIVE REALIZATION OF THE RIGHT TO BASIC EDUCATION 

Economic, social and cultural rights require affirmative government action for their realization. 

They can thus not be realized immediately; they are assessed by the progressive realization 

standard. The right to basic education is no exception. 

Progressive realization simply means that the right cannot be realized immediately. It means that 

the State must take steps to achieve the goal of the Constitution by effectively meeting the basic 

needs of all in the society. The principle is based on the acknowledgement that States may not 

have adequate resources to immediately take all steps needed to assure optimal exercise of ESC 

rights. The obligations imposed means that the States need to take steps through deliberate, 

concrete and targeted action towards the fulfillment of the rights which must be accomplished as 

expeditiously and effectively as possible. In this case, the State has to fulfill its obligations with 

regard to the right to basic education.  

An analysis of the steps taken by the Kenyan government to progressively realize the right to 

basic education is paramount: 
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4.4.1 Development of Institutions 

In Kenya, the Ministry of Education, Science and Technology (MOEST) has been established as 

one of the government ministries. The principal mandate of the Ministry with regard to basic 

education is to implement Articles 43, 53 and 54 of the Bill of Rights in the Constitution. 

Overall, the Ministry is responsible for education management, development of policy, early 

childhood, education standard and norms, national examination & certification, curriculum 

development, primary education and special needs. 

Under the Ministry, there are various education boards, councils and associations as elaborated 

in chapter three that have been set up to give effect to the mandate of the Ministry. The Ministry 

is expected to implement the objects and goals of these institutions so as to give effect to the 

Constitutional provisions pertaining to education and training of Kenyans.  

Having the Ministry in place and the governance structures under it is one of the measures put in 

place as envisaged in Article 21(2) to progressively realize the right to basic education. 

4.4.2 Financial Resources 

Implementation of socio-economic rights depends on resource availability. Over the past few 

years, the Kenyan State has mobilized and put in a considerable amount of resources in the 

education sector. For instance, in the 2013/2014 national budget, out of the 1.6 trillion budget, 

273.7 billion was allocated to the education sector including free primary, secondary education 

and school feeding program.
190

 

Similarly, in the 2014/2015 national budget, 294.6 billion was set aside for the education sector. 

This translated to 27.3% of the total budget of 1.64 trillion.
191

 

Further, in the 2016/2017 budget estimates of Kshs.2, 479.4 billion given on 8 June 2016, 339.3 

billion was allocated to the education sector. Out of the 339.3 billion, Kshs. 13.4 billion is set for 

free primary education. This clearly shows that there has been an increase in financial resources 

channeled to the free primary education program. The government therefore recognizes the 

importance of realizing the right to education and has thus mobilized resources for its 

implementation. The Limburg principle denote that in determining whether adequate measures 
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have been taken for the realization of rights; attention should be paid to equitable and effective 

use of and access to the available resources. 

In Kenya, reports indicate that there has been massive embezzlement of the funds for the 

program hence non-effective utilization of the funds to actualize free primary education.
192

As a 

result, the current challenges facing the basic education sector continue to exist. This includes 

dilapidated infrastructure in most schools, shortage of adequate facilities and equipment among 

others.  

Suffice to say, it should be noted that the obligation of progressive achievement exists 

independently of the increase in resources. It requires effective use of resources available, this is 

not the position in Kenya. Similarly, progressive implementation can be effected not only by 

increasing resources but by the development of societal resources. 

 

4.4.3 Implementation of the Generic Obligations 

All human rights recognize certain standards that need to be achieved. The State therefore has 

various obligations in order to satisfy these human rights standards. The States’ generic 

obligations can be summarized as: the obligation to respect, protect and fulfill the related human 

rights standards. This is recognized in Article 21 (1) of the Constitution of Kenya. With regard to 

the right to basic education in Kenya, the legal framework that safeguards these obligations and 

its implementation thereof is discussed hereunder: 

Obligation to Respect 

The obligation to respect requires the State to avoid measures that hinder or prevent the 

enjoyment of the right to education. Article 20 (2) of the Constitution of Kenya safeguards this 

by providing that: ‘Every person shall enjoy the rights and fundamental freedoms in the Bill of 

Rights to the greatest extent consistent with the nature of the right or fundamental freedoms.’ 

Similarly, Article 24(1) provides that a right or fundamental freedom in the bill of rights shall not 

be limited except by law, and only to the extent that the limitation is reasonable and justifiable in 

an open and democratic society based on human dignity, equality and freedom, taking into 

account all relevant factors. 
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Section 29 of the Basic Education Act prohibits public schools to charge or cause parents to pay 

tuition fees for or on behalf of pupils in schools as a measure that hinders the enjoyment of the 

right to free primary education. In the same manner, Section 32 of the Act prohibits payment of 

admission fees to a public school or a basic education institution. Additionally, Section 39 

obliges the Cabinet Secretary to ensure that children belonging to marginalized, vulnerable or 

disadvantaged groups are not discriminated against and prevented from pursuing and completing 

basic education. 

Regulation No. 44 of the Basic Education Regulations, 2015 prohibits public schools and other 

institutions to issue alternative fees structures other than those approved by the Cabinet 

Secretary.  

Article 24 of the Convention on the Rights of Persons with Disabilities (CRPD) recognizes the 

right of persons with disabilities to education. State parties are required to ensure that persons 

with disabilities are not excluded from the general education system on the basis of disability, 

and that children with disabilities are not excluded from free and compulsory primary education, 

or from secondary education, on the basis of disability. 

However, violations arising from the failure to avoid measures that hinder or prevent the 

enjoyment of the right to education are not adequately addressed in the legal framework. 

The obligation to Protect 

The obligation to protect requires State parties to take measures that prevent third parties from 

interfering with the enjoyment of the right to education. Article 22(1) of the Constitution of 

Kenya allows every person the right to institute court proceedings claiming that a right or 

fundamental freedom in the bill of rights has been denied, violated or infringed, or is threatened.  

Regulation No.45 of the Basic Education Regulations, 2015 restricts the Board of Management 

in a public institution of basic education and training in Kenya to alter or increase fees without 

written authority from the Cabinet secretary.  

To assess the measures taken to protect the right to basic education, the Limburg principles on 

the implementation of the ICESCR will be informative.  principle 72 provides that it will be a 

violation of the Covenant if a State party inter alia; fails to remove promptly obstacles which it is 



 
 

93 
 

under a duty to remove to permit the immediate fulfillment of a right. Similarly the violations 

approach entrenched in the Maastricht guidelines can be used in the assessment; specifically 

violations through acts of omission by the State. The failure to regulate activities of individuals 

or groups so as to prevent them from violating the right to basic education will be a violation. 

The obligation to Fulfill 

This is the key State obligation with regard to socio-economic rights. It incorporates both an 

obligation to facilitate and an obligation to provide. The obligation to facilitate requires States to 

take positive measures that enable and assist individuals and communities to enjoy the right to 

education.  Obligation to provide requires States parties to provide for the right to education 

themselves by means at their disposal.  

Article 21 (2) of the Constitution of Kenya denotes that the State shall take legislative, policy, 

and other measures, including the setting of standards, to achieve the progressive realization of 

the rights guaranteed under Article 43 which includes the right to education. This means the 

State (including all its organs) are enjoined to take measures for realizing socio-economic rights. 

This provision therefore covers the executive, legislative and judicial branches of the State; as 

well as constitutional commissions, independent offices; and county governments. 

In implementing the legislative measures: the Kenyan State has provided for the right to basic 

education in the Constitution, the Children’s Act and the Basic Education Act. This is also part 

of the steps envisioned in Article 2 of the ICESCR which requires State parties to take steps, 

including the adoption of legislative measures with a view to achieving progressively the full 

realization of the rights recognized in the Covenant.  

 

Instructively, one of the measures proposed in the ICESCR and the CRC as a means of achieving 

the full realization of the right to education is to make primary education compulsory and 

available free to all. Article 53 (1) (b) of the Constitution recognizes this and provides that every 

child has the right to free and compulsory basic education. The Basic Education Act was thus 

enacted to give effect to the requirements of Article 53 of the Constitution, to promote and 

regulate free and compulsory basic education in Kenya. This is also in line with the Children’s 

Act which under Section 3 obligates the government to take the necessary steps to the maximum 
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of its available resources with a view to achieving progressively the full realization of the right of 

the child.   

However, as already noted that Article 21(2) is not specific on the steps to be taken to achieve 

the progressive realization of the right to basic education as is set out in the ICESCR.   Good 

reference can be got from the South African Constitution which provides that everyone has the 

right to a basic education, including adult basic education and to further education, which the 

State, through reasonable measures, must make progressively available and accessible. The 

measures identified are reasonable which are to be made available and accessible over time. 

Further, the Limburg principles provide a good reference for interpretation of the concept of 

progressive realization which has not been provided. 

The fact that the basic education sector is still experiencing basic challenges like lack of teaching 

materials in most schools 6 years after the promulgation of the constitution is evident that the 

obligation to fulfill is not being actualized. 

 

4.4.4 Free Primary Education Program 

To give effect to the aforementioned provisions, the Kenya government put in place the free 

primary education program (FPE) from 6
th

 January 2003. The main objective of this programme 

was to make primary education accessible to all children irrespective of their economic 

backgrounds. This is in fulfillment with the legal standard of the right to education which 

requires that the State makes access of all to education on the basis of equality and non-

discrimination.  

Further, to ensure full and quality participation, the Kenya Government provided funds for 

purchase of all teaching learning materials, teachers' salaries, and funds for capacity building 

programmes for education managers to oversee programme implementation. All levies and fees 

hitherto charged in primary schools were abolished.  

 

The free primary education policy has thus been described as laudable
193

, because of its effect on 

gross enrolment rate (GER) which increased from 92% in 2002 to 104% in 2003 of the school 
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age children population,
194

 resulting in more than 1.5 million children who were previously out -

of -school joining primary schools. The program was put in place as a means of satisfying the 

essential features of the right to education which include: availability, accessibility, acceptability 

and adaptability.  

 

According to the Draft Education Sector Report 2016/17 – 2018/19 MTEF Budget Report,
195

 at 

the primary education level, the continued implementation of free primary education program 

has seen an increase in enrolment from 9.5 million (4.89 million Male and 4.67 million Female) 

in 2011 to 9.76 million (4.97 million and 4.78 million male and female respectively) in 2012 . 

The enrolment increased to 9.86 million (5.02 million and 4.84 million male and female 

respectively) in 2013 and further to 9.9 million (5.1 million male 4.9 million female) in 2014.  

The government has also made provision of bursaries by both the national and county 

governments to the vulnerable groups of learners. 

 

Further, huge progress has been made in ensuring that children remain in school and complete 

primary cycle of education. Primary completion rate has increased from 83.2% in 2009 and 

improved to 83.9 (85.8 boys and 82 % girls) in 2013.
196

 

As a result of the program, access to education in the country has greatly improved; there has 

been increase of primary schools across the country and enrolment. The education sector has also 

made significant progress towards enhancing quality, retention, completion and gender parity as 

well as ensuring adequate supply of qualified human resources required by the labor market. 

 

Notably, under the FPE programme, every pupil is entitled to free writing materials e.g. pencils, 

pens and exercise books. Reports indicate that in most schools, textbooks are shared in the ratio 

of one textbook to five pupils. Sharing of textbooks affects accessibility to the books while at 

home and many students have to do their homework early in the morning the next day when in 

school. This says something about the amount of work the teachers have to give to the pupils.
197

 

As a result, access to education materials is one of the components required to facilitate 
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fulfillment of the right to basic education. The challenges experiences affect progressive 

realization of the right. 

 

Similarly, the program has been bedeviled with a number of challenges that have hampered the 

implementation of the essential features of the right to education.
198

 

These include:  congested  classrooms,  limited  physical  facilities, inadequate and dilapidated 

infrastructure across all levels, inadequate library resources, insufficient equipment & 

instructional materials and  shortage  of  qualified  teachers, which negatively impact on the 

quality of teaching and learning on one hand and contribute to indiscipline in schools on the 

other.
199

  Many schools still require renovations of the existing facilities and additional 

classrooms to be able to cope with the increased enrolments. There has also been delays in 

disbursing funds to support free primary school education which have frustrated many teachers 

and put pressure on parents’ financial burdens.   

Other challenges for the government in providing universal primary school education include 

uneven distribution of teachers in Kenyans schools. There are also disparities in access to quality 

education based on gender, language, disability, special groups and region. Further, there has 

been perennial teachers strike due to poor salaries paid to teachers and this has affected 

fulfillment of the right to basic education.
200

 

As a result of these challenges, more of the poorest children in Kenya go to public primary 

schools; the number of children in private primary schools has nearly tripled and school results 

and overall enrollment in some public primary schools have fallen.
201

 

These challenges relate to the resources required to progressively realize the right to basic 

education. Since they include the infrastructure, facilities, financial resources and human 

resources that ought to be adequately provided by the State to progressively realize the rights. Its 

impediments therefore strongly affect the realization of the right to basic education. 
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The challenges notwithstanding, it can be noted that there is considerable progress in basic 

education sector in Kenya but still more has to be done to address the challenges and work 

towards the full realization of the right to basic education. 

4.4.5 Policy Matters 

For policy directions, the Ministry of Education, Science and Technology together with the 

National Education Board, the County Education Board, the Education Standards and Quality 

Assurance Council and the Kenya Institute for Curriculum Development (KICD) are responsible 

for inter alia: education policy management; management of education standards and norms; 

curriculum development; quality assurance in education; teacher education and management and 

special needs education management. 

 

In addition, Kenya Vision 2030 identifies education as key within the social pillar to steer Kenya 

into middle-level income country in 20 years. With regard to basic education, Kenya aims to be a 

regional center of research and development in new technologies. This will be achieved through: 

integrating early childhood education into primary education; modernizing teacher training; 

strengthening partnerships with the private sector and developing key programmes for learners 

with special needs.
202

 

According to the second MTP of Vision 2030, the government aims to continue strengthening 

access to universal primary education; the introduction of universal access to computers starting 

with standard one in 2014; promotion of wider use of ICT as an instrument of instruction and 

training in schools; lowering of the student/teacher ratio by more recruitment of teachers, and 

provision of more textbooks and teaching equipment to schools. Education in ASAL counties 

will be enhanced through special programmes.
203

 

In the second MTP, the government recognizes that significant progress was made under First 

MTP but several challenges persist and in particular, quality.
204

Further, the universal access to 

computers has had several challenges until its enrolment in around May 2016.
205
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The Government will therefore need to focus on addressing low enrolment in areas that remain 

below the national average, retain students in school up to 18 years, provide education more 

effectively through a digital platform, and match education and training with the demand for the 

skills required in the workplace. In addition, the Government will need to hire additional teachers 

in order to lower pupil-teacher ratio and improve quality as well as ensure that teachers devote 

the required time to teaching and learning.
206

 

 

The Policy Framework for Education and Training (2012) is also one of the policy framework 

put in place by the State. It aims at addressing issues related to quality, service delivery, 

curriculum, relevance, teacher development and management at all levels as well as trainers in 

the areas of technology and entrepreneurial skill development. 

 

Notably, the National Education Board has been instrumental in the development of annual 

status reports on education & service delivery and policy advisories on education. Similarly, 

there are various milestones reported by the County Education Boards; for instance, the re-

registration of both primary and secondary schools.
207

 Nonetheless, not much has been done by 

the Boards to evaluate and monitor the free primary education program at a policy level to assess 

its effectiveness and challenges and thereafter provide recommendations for improvement save 

for the development of policy advisories which are not eventually implemented. Similarly, the 

County Education Board has not provided much with regard to policy management of basic 

education at the County level and yet this is the central institution that is mandated to coordinate 

and monitor education on behalf of the national and county government by initiating policy 

reforms among other functions. 

Further, there have not been much efforts to give policy directions and management to improve 

the free primary education by the Education Standards and Quality Assurance Council. During 

the Education Standards and Quality Assurance Council staff meeting held on 12
th

 January 12, 

2016The Cabinet Secretary of the Ministry of Education, Science and Technology in Kenya 
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expressed the need for adoption of creative and innovative techniques in ensuring standards and 

maintaining quality in institutions of basic education. He said the teaching and learning 

environment was dynamic given the digitization of teaching, learning and also the content of 

education. Education managers therefore need to be creative and innovative by developing and 

adopting new learning and teaching modes.
208

 

4.4.6 Role of the Judiciary 

Socio- economic rights are justiciable rights but there is need for progressive realization, taking 

into consideration the specific circumstances of the State.
209

 

However, it is argued that matters touching on allocation of resources should be left to the 

political authorities rather than the courts.
210

This is principally on the need for respect to the 

doctrine of separation of powers and that the Executive is better equipped to determine fiscal and 

economic policies. Since protection of these rights requires positive action by the State, it 

involves decisions about the allocation of State resources which courts do not have the expertise 

or information to make. 
211

 

Nevertheless, exclusion of the courts would be arbitrary and incompatible with the principle that 

all human rights are indivisible and interdependent. It would curtail the capacity of the courts to 

protect the rights of the most vulnerable and disadvantaged groups in the society.
212

The judiciary 

therefore has a critical role in realization of rights. Specifically it has an obligation to ensure the 

progressive realization of economic and social and cultural rights is enforced.  

 

Article 22(1) of the Constitution of Kenya gives every person the right to institute proceedings 

claiming that a right or fundamental freedom has been denied, infringed, violated or is 

threatened.  

 

Further, Article 20(5) of the Constitution of Kenya gives the guiding principles to be applied by 

the courts in interpretation of socio-economic rights provided under Article 43. It provides that: 
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If the State claims that it does not have the resources to implement the right, a court, tribunal or 

other authority shall be guided by the following principles: 

(a) It is the responsibility of the State to show that the resources are not available; 

(b) in allocating resources, the State shall give priority to ensuring the widest possible enjoyment 

of the right or fundamental freedom having regard to prevailing circumstances, including the 

vulnerability of particular groups or individuals; and 

(c) The court, tribunal or other authority may not interfere with a decision by a State organ 

concerning the allocation of available resources, solely on the basis that it would have reached a 

different conclusion. 

 

Notably, Article 23 (1) of the Constitution of Kenya gives the High court jurisdiction, in 

accordance with Article 165, to hear and determine applications for redress of a denial, violation 

or infringement of, or threat to, a right or fundamental freedom in the Bill of Rights. 

 

To that end, an analysis of the Kenyan court’s interpretation and application of the concept of 

progressive realization of socio-economic rights is imperative. 

 

Interpretation of the Progressive Realization Principle 

The constitutional basis of the courts’ decisions on progressive realization is Article 21(2) which 

requires the State to take legislative, policy and other measures, including the setting of 

standards, to achieve the progressive realization of the rights guaranteed under Article 43. The 

wording of Article 21(2) is that the State ‘shall’ implement the rights. The Supreme Court of 

Kenya has had an occasion to explain the use of the word ‘shall’ in relation to progressive 

realization in the Matter of the Principle of Gender Representation in the National Assembly and 

the Senate.
213

It stated that: 

 

The expression “progressive realization”, as apprehended in the context of the human 

rights jurisprudence, would signify that there is no mandatory obligation resting upon the 

State to take particular measures, at a particular time…..save where a time-frame is 
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prescribed. And any obligation assigned in mandatory terms, but involving protracted 

measures, legislative actions, policy-making or the conception of plans for the attainment 

of a particular goal, is not necessarily inconsistent with the progressive realization of a 

goal….The word “shall” in our perception, will translate to immediate command only 

where the task in question is a cut-and-dried one, executed as it is without further 

moulding or preparation, and where the subject is inherently disposable by action 

emanating from a single agency. But this word “shall” may be used in a different context, 

to imply the broad obligation which is more institutionally spread-out, and which calls for 

a chain of actions involving a plurality of agencies; when “shall” is used in this sense, it 

calls not for immediate action, but for the faithful and responsible discharge of a public 

obligation; in this sense, the word “shall” incorporates the element of management 

discretion on the part of the responsible agency or agencies…From that analogy, we 

perceive the word “shall” as an emphasis on the obligation to take appropriate action, in 

the course of the progressive realization of a right conferred by the Constitution. 

From the court’s pronouncement, it can be denoted that the expression ‘progressive realization’ 

is neither a stand-alone nor a technical phrase. It simply refers to the gradual or phased-out 

attainment of a goal – a human rights goal which by its very nature, cannot be achieved on its 

own, unless first, a certain set of supportive measures are taken by the State. The exact shape of 

such measures will vary, depending on the nature of the right in question, as well as the 

prevailing social, economic, cultural and political environment. Such supportive measures may 

involve legislative, policy or programme initiatives including affirmative action.
214

 

Nevertheless the court failed to come up with a clear definition of the progressive realization 

standard. It only provided directions on what it should entail and that there is no mandatory 

obligations resting upon the State to take particular measures to realize a right. The Supreme 

Court gave approach to be used by the courts in determining the measures that are to be 

undertaken by the State taking cognizance of the prevailing circumstances. It follows therefore 

that Article 21(2) of the Constitution does not require a particular measure to be taken and 

neither does it set a particular time frame within which the socio-economic rights are to be 

realized.  
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The Nature and Extent of the Right to Education 

In the case of Gabriel Nyabola v Attorney General & 2 others
215

the court was tasked among 

other things to determine the nature and extent of the right to education and the State obligation 

under the constitution, local and international law.  

The court indicated that the right to education is one of the new generations of fundamental 

rights protected under the Constitution. Under the UDHR and the ICESR, the right is recognized 

as directed to the full development of the human personality and the sense of its dignity. An 

analysis of the provisions of the Constitution, the Children’s Act, Basic Education Act and the 

international laws imposes on the State an obligation to provide free and compulsory basic 

education.   

 

The court further noted that progressive realization of the right to education does not mean mere 

paper policies but deliberate and concrete steps taken to achieve free basic education for all on a 

non-discriminative basis, deployment of maximum available resources to ensure realization, 

avoid retrogressive measures and monitor enjoyment of the right.  Further, free and compulsory 

basic education guaranteed to every child under Article 53(1) (b) of the Constitution includes 

both primary and secondary education as provided by the Basic Education Act, 2013. 

Here the court adopted a purposive and liberal approach in the interpretation of the nature and 

extent of the right to education. The following directives can be derived from the decision of the 

court: 

a) That it is the obligation of the State to provide free and compulsory basic education; 

b) The State has the burden of proof to illustrate that it has taken deliberate and concrete 

steps to achieve the right to basic education; 

c) That maximum resources were deployed to ensure realization of the right to basic 

education; 

d) The State is prohibited from retrogressive measures; 

e) The State is also tasked to monitor enjoyment of the right. 

The court applied the Limburg Principles on the interpretation of what is the progressive 

realization measures required to effect the right to basic education. 
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Interpretation of the Generic Obligations with regard to the Right to Education 

The court in John Kiplangat Barbaret & 3 others v Attorney General & 4 others
216

indicated that 

Article 21 (1) of the Constitution, places a fundamental duty on the State and every State organ 

to observe, respect, protect, promote and fulfil the rights and fundamental freedoms in the Bill of 

Rights. By failing to support the efforts of the marginalized community to realize their right to 

education, the State acted retrogressively and occasioned the curtailment and the enjoyment by 

the petitioners, and students of the school, their right to education and also prevented them from 

benefitting from the law. By this the state was violating the generic obligations with regard to the 

right to education which is a violation of the Constitution and also provided by the Maastricht 

Guidelines. 

Moreover, the court in this case applied the principle of equality and inclusiveness in the 

realization of the right to education. 

 

Best Interest of the Child 

In most children cases, the court has in several instances provided that the best interest of the 

child is always of paramount importance.  

In the matter of K v D A L
217

 the issue was whether the court could set aside orders of payment of 

school fees at a specified school, transfer of the subject children from one school to another and 

stay of proceedings pending appeal. The court held that: ‘Needless to say that orders for 

maintenance of children and relating to their education cannot be stayed.  Stay of such orders 

would not be in their best interests. Children have a fundamental right to education.  They must 

be kept in school.  Staying the orders would have the effect of forcing the children out of school.’ 

 

The court took cognizance of Article 21(3) of the Constitution which places children among the 

vulnerable groups in society. Their interests thus have to be addressed by the State in 

implementation of rights and fundamental freedoms. As such, as a first step towards determining 

progressive realization of basic education; the best interests of the child have to be considered 

since they are the beneficiaries of this right. 
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Availability of Resources 

The court has a role to play in assessing the availability of resources. This is because all socio-

economic rights would be deprived of their meaning if the government was allowed to determine 

the extent of its own obligation through its budgetary policies.
218

 

The High Court addressed this issue in John Kabui Mwai & 3 others v Kenya National 

Examination Council & 2 others
219

 and noted that the realization of socio-economic rights means 

the realization of the conditions of the poor and less advantaged and the beginning of a 

generation that is free from socio-economic need. However, one of the obstacles to the 

realization of this objective is limited financial resources on the part of the Government.  

 

In the court’s opinion, the available resources are not adequate to facilitate the immediate 

provision of socio-economic goods and services to everyone on demand as individual rights. 

This was a limited approach adopted by the Court in determining that limited financial resources 

can be an excuse for non-implementation. 

There has to be a holistic approach to providing socio-economic goods and services that focus 

beyond the individual. By stating that the available resources are not adequate, the court 

appeared to take judicial notice of unavailability of resources. On the contrary, Article 20(5) of 

the Constitution requires that if the State claims that it does not have the resources to implement 

the right, it is the responsibility of the State to show that the resources are not available. In the 

instant case, the pleadings did not disclose any such claim. The State did not claim that the 

resources were inadequate and consequently did not adduce any evidence to that effect. The 

court appeared to imply that the State need not allege inadequacy or unavailability of resources 

and that the court can take judicial notice of that.
220

This kind of judicial thinking does not 

promote the spirit, purpose and object of incorporating the concept of progressive realization into 

the constitution.  
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Nevertheless, in Musa Mohammed Dagane & 25 others v Attorney General & another, the 

petitioner claimed infringement of the constitutional right to adequate housing following forced 

eviction, the High Court stated that the State must take all appropriate measures taking into 

consideration the available resources to ensure that adequate alternative housing, resettlement 

and/or access to basic amenities is available.
221

 

This court appreciated and respected the fact that full realization of socio-economic rights can 

only be achieved by taking into account the available resources. 

 

Taking Steps for Realization of Socio-Economic Rights 

The High Court has in several cases adopted a liberal and purposive approach on the issue of the 

need to take steps towards realization of these rights. In the case of Mitu-Bell Welfare Society v 

Attorney General & 2 others
222

, Mumbi Ngugi J. observed that, 

The argument that social economic rights cannot be claimed at this point, two years after 

the promulgation of the Constitution also ignores the fact that no provision of the 

Constitution is intended to wait until the State feels it is ready to meet its constitutional 

obligations. Article 21 and 43 require that there should be ‘progressive realization’ of 

social economic rights, implying that the State must begin to take steps, and I might add 

be seen to take steps, towards realization of these rights. Granted, also, that these rights 

are progressive in nature, but there is a constitutional obligation on the State, when 

confronted with a matter such as this, to go beyond the standard objection.... Its 

obligation requires that it assists the court by showing if, and how, it is addressing or 

intends to address the rights of citizens to the attainment of the social economic rights, 

and what policies, if any, it has put in place to ensure that the rights are realized 

progressively, and how the petitioners in this case fit into its policies and plans.”
223
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This statement by the court brings out very important aspects on what the obligation to take steps 

includes; 

(i)That the Constitution does not intend that steps to progressive realization will only be 

undertaken when the State feels like doing so. 

(ii) That the State must not only begin to take steps but must also be seen to do so. 

(iii) That the State has an obligation to show how it is addressing or intends to address the 

progressive realization of the rights and show the policies it is taking and how the policies will 

benefit the citizens in realization of their rights. 

 

The High Court expressed similar sentiments in the case of Mathew Okwanda v Minister of 

Health and Medical Services & 3 Others
224

 by stating that ‘even where rights are to be 

progressively achieved, the State has an obligation to show that at least it has taken some 

concrete measures or is taking conscious steps to actualize and protect the rights in question.’ 

This are the actual steps that can be measurable. 

 

In Susan Waithera & 4 Others v the Town Clerk, Nairobi City Council and 2 others, 
225

Musinga 

(J) was adamant that eviction should not result in individuals being rendered homeless or 

vulnerable to the violation of other human rights. Where those affected are unable to provide for 

themselves, the State must take all reasonable measures, to the maximum of its available 

resources, to ensure that adequate alternative housing, resettlement or access to productive land. 

 

Remarkably, in Michael Mutinda Mutemi v Permanent Secretary, Ministry of Education & 

Ors,
226

 

The High Court of Kenya determined that the government had failed to demonstrate concrete 

policy measures, guidelines and the progress made towards the realization of economic rights 

and particularly the right to education. The Court stressed that the government should set out 

clear policies that are indicative of their appreciation that socio-economic rights are here to stay 

and that the defense of progressive realization may not be here for too long.  
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Legislative Measures 

With regard to legislation, the Supreme Court has noted that the passage of legislation to redress 

an injustice, or to deliver public goods, is not the single execution-oriented act that can be 

discharged immediately upon command. It is, inherently, a process and must run over time, in 

the context of supportive measures, and responsible exercises of discretion. It involves the 

conduct of studies, and the development of legislative proposals. The development of legislation 

is no longer the preserve of Parliament, or the legal draftspersons in the State Law Office. Public 

participation in the legislative process is a constitutional imperative. 
227

 

 

Standard setting is also identified as one of these measures, and it highlights the State’s 

responsibility to demonstrate progressive realization of rights.
228

 

 

On top of declaring the rights of the litigants, the court has a duty to follow up its decisions in 

order to ensure that the litigants enjoy the fruits of the court award.  

The court in Satrose Ayuma & 11 Others v Registered Trustees of the Kenya Railways Staff 

Retirement Benefit Scheme & 2 Others
229

 issued post-judgment directives that the respondent 

files existing or planned State policies and legal framework on forced evictions and demolitions 

in Kenya generally and whether they are in line with acceptable international standards and the 

measures the Government has put in place towards the realization of the right to accessible and 

adequate housing and to reasonable sanitation in Kenya as is the expectation of Article 43(1) (b) 

of the Constitution. It directed the State to come up with a programme of eviction.  

It is this kind of judicial thinking that can ensure expedient but progressive realization of social 

and economic rights as envisaged in the Constitution. 

 

Standard of Reasonableness 

Notably, the South African Constitutional Court in its application of socio-economic rights have 

rejected the minimum core approach concept as a guide. It said that it understood the minimum 

core obligation to refer to the needs of the most vulnerable group of people. The Court observed 
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that the needs and opportunities for the enjoyment of social and economic rights vary to a great 

extent according to income, unemployment, availability of land and poverty. They also depend 

on the economic and social history and circumstances of a country. Therefore, detailed 

information is required to determine the needs and opportunities for the enjoyment of a right. 

This kind of detailed information is not available for determining what the minimum core 

obligation in the context of the South African Constitution would entail.
230

 

 

As a result the Court developed a standard of review for assessing compliance with constitutional 

obligations in the area of social and economic rights by the South African governmental 

authorities. This standard of scrutiny, the reasonableness test, allows for an assessment of the 

reasonableness of the measures taken by the government to realize social and economic rights 

within its available resources. The Court in the Grootboom case laid down the criteria or 

elements of the reasonableness test as follows:  first, a reasonable program must allocate tasks 

and responsibilities among different spheres of government (national, provincial, local) and 

provide them with the necessary financial and human resources to carry out their respective legal 

obligations created by legislation.
231

 

Secondly, although legislation will often be required, it is in itself not enough. Legislation must 

be complemented by policies and programs that are reasonable in conception and 

implementation. These should be coordinated, coherent and comprehensive. Such policies and 

programs must be capable of facilitating the realization of a right.
232

 

Thirdly, reasonable measures must take into account the social, economic and historical context 

and background of the situation which the policy aims to address. In addition, a program must be 

flexible and cater for the alleviation of needs over the short, medium and long term. A reasonable 

program must not exclude a significant segment of society.
233

Furthermore, it is essential that for 

the measures to be considered reasonable.
234

 

The Court also interpreted the term ‘within its available resources’ as used in the Constitution of 

South Africa to mean that the State is not obliged to do more than what its available resources 
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permit. This means “that both the content of the obligation in relation to the rate at which it is 

achieved as well as the reasonableness of the measures employed to achieve the result are 

governed by the availability of resources”.
235

Moreover, the Court endorsed the interpretation of 

the UN Committee that the notion of progressive realization must be understood to impose an 

obligation to move as expeditiously and effectively as possible towards the full realization of 

rights.
236

 

 

Suffice to say, although the reasonableness test as developed by the South African Constitutional 

Court has been welcomed by commentators, 
237

some critical observations can be made relating 

to some of its characteristics from the perspective of providing effective protection of social and 

economic rights. It can be argued that the concept of reasonableness is inherently vague. What is 

reasonable depends on context. Is it possible to identify the programs that governmental 

authorities are supposed to set up and implement in order to satisfy the needs of separate 

vulnerable groups? Reasonableness is an elastic concept that can be given different 

interpretations according to one’s position. The government may be inclined to ‘sell’ its policy, 

arguing that it is acting reasonably.
238

 

 

It has been said, however, that reasonableness seems to stand in for whatever the Court regards 

as desirable features of State policy.  Similarly there have also been fears that the Court will 

overstep its legitimate role by prescribing policy decisions to the government.
239

This may raise 

issues of the separation of powers between the various branches of government. 
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Another characteristic of the reasonableness test is that this method of review seems to shy away 

from granting immediate individual relief in the cases brought to the Court. 
240

 Granting 

immediate relief for individuals is possible under the minimum core obligations approach as 

developed by the UN Committee.
241

 

Moreover, it has been argued that the standard of reasonableness review is difficult to define and 

apply in practice. Liebenberg, for example, has argued that it is unfortunate that the Court in 

Grootboom did not clarify that the test of reasonableness would apply to all policies and 

processes that determine the overall availability of resources, the allocation of resources between 

the local, provincial and national spheres of government, as well as the level of resources 

allocated to particular spheres of government.
242

In addition, who determines the level of 

resources available and for what purpose in relation to other legitimate governmental goals? 

Where do resources come from? Do the constitutional provisions on social and economic rights 

oblige a reallocation of resources from one sector of the domestic budget to another, for instance 

from military expenditure to social services, or from transport to housing? It is also possible to 

move resources from one sector within a governmental department to another, for example from 

higher education to primary education. Another option would be to move resources among social 

welfare budgets, say more resources for education, less for social assistance.
243

 

 

Instructively, most of the Kenyan courts have relied on this standard of reasonableness, in the 

interpretation of the concept of progressive realization. For instance, in Consumer Federation of 

Kenya v AG & 4 Others
244

the court stated that in considering whether a right under Article 43 of 

the Constitution has been infringed, what the court should consider is whether the measures 

adopted by the State are reasonable or not in the circumstances. Similar reasoning was followed 

in John Kabue’s Case.  
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Nevertheless, jurisprudence from the Kenyan courts has failed illustrate that the courts have been 

able to come up with a common standard of interpretation of the progressive realization principle 

unlike the South African Courts approach to reasonableness albeit its challenges. Article 21(2) of 

the Constitution of Kenya is broad in its provision of the progressive realization principle unlike 

the South African’s Constitution which provides that realization of a right will be made through 

reasonable measures, made progressively available and accessible.  

Kenya is also a signatory to the ICESCR; therefore in interpretation of the progressive realization 

principle, reference should be made to the provisions of the Covenant in regard to the same and 

the reasonable measures approach. 

4.4.7 State – Owned Human Rights Institutions 

While corporations are generally considered non-State actors, State-owned institutions are 

considered to be part of the State. They and their employees are therefore under the same human 

rights obligations as the State.
245

 This is alluded by Article 20(1) of the Constitution of Kenya 

which provides that the Bill of Rights applies to all law and binds all State organs and all 

persons. These institutions have an essential role to play in protecting human rights and are well 

placed to monitor, protect and promote economic, social and cultural rights. 

 

Being alive to this fact, the Constitution of Kenya under Article 59 establishes the Kenya 

National Human Rights and Equality Commission to promote respect for human rights and 

develop a culture of human rights in the Republic.  

Article 59(4) of the Constitution allows parliament to enact legislation to give full effect to the 

Article and provides that such legislation may restructure the commission into two or more 

separate commissions.   

In this regard, three Commissions have been established under various Acts of Parliament. This 

include: The Kenya National Commission on Human rights (KNCHR) established under Act No. 

14 of 2011; the Commission on Administrative Justice (CAJ) established under the Act No. 23 of 

2011 and the National Gender and Equality Commission (NGEC) established under Act No. 15 

of 2011.   
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The KNCHR is an autonomous national human rights institution with the core mandate of 

furthering the promotion and protection of human rights in Kenya. It acts as a watch-dog over 

the Government in the area of human rights and provides key leadership in moving the country 

towards a human rights State.
246

 

CAJ’s  mandate, inter-alia, is to investigate any conduct in State affairs, or any act or omission in 

public administration in any sphere of government, that is alleged to be prejudicial or improper, 

or to result in any impropriety or prejudice.
247

 

The over-arching goal for NGEC is to contribute to the reduction of gender inequalities and the 

discrimination against all; women, men, persons with disabilities, the youth, children, the elderly, 

minorities and marginalized communities. 
248

 

Instructively, members of the public are allowed under Article 59(3) of the Constitution to 

complain to the Commissions, alleging that a right or fundamental freedom in the Bill of Rights 

has been denied, violated or infringed, or is threatened. 

Notably, the functions of the commissions include monitoring and advising the government on 

the integration of the human rights principles in all national and county policies, laws and 

administrative regulations in all public and private institutions; acting as the principal organs of 

the State in ensuring compliance with obligations under all treaties and conventions ratified by 

Kenya relating to human rights; investigating human rights violations and making 

recommendations for necessary action and improvement of the functioning of the institutions 

concerned and providing advisory opinions on human rights related issues with 

recommendations on legal, policy or administrative measures to address the specific concerns. 

The commissions have been instrumental in providing advisory opinions to the government to 

initiate education reforms to enhance realization of the right to education. The opinions or 

proposals center on the improvement of public administration including review of legislation, 

codes of conduct, processes and procedures. Further, they build capacity of officers from public 

institutions to respect and promote human rights standards. For instance, in CAJ’s Annual Report 

of 2014, it is reported that 11 officers from MOEST were trained on effective complaints 
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handling methods as well as resolution of public complaints indicator in the National 

Government Performance Contracting system.
249

 The Commission also reviewed the draft Code 

of Regulations, and Code of Conduct and Ethics of the Teachers Service Commission to ensure 

that they complied with the principles of administrative justice.
250

 

 

To this end, it can be denoted that all these commissions have a role to play in realization of the 

right to basic education in Kenya. However, their role is limited to the protection, and 

observance of human rights in public and private institutions. They do not have enforcement 

powers for the realization of human rights. The State is the last resort as far as the human rights 

standards are concerned. 

 

4.5 CONCLUSION 

It can be concluded that Kenya has a feasible legal, policy and institutional framework that 

provides for realization of the right to basic education. However, it has been established that this 

is not adequate to fully realize the right to basic education. In particular, the Constitution has 

instructive provisions of the right to basic education and its implementation standard thereof. 

Nevertheless, it has been established that this is not conclusive as glaring gaps have been 

identified. Similarly, the national statutes are not comprehensive on the steps and the measures to 

be taken by the State in progressively realizing the right to basic education. They only have 

general provisions which do not give directions on how realization of the right is to be assessed 

from. It has also been noted that the measures undertaken by the State to progressively realize 

the right to basic education have not been sufficient. 

It is also evident that the judiciary has a profound role to play in the application and 

interpretation of the right to basic education which contributes to its effective implementation. 

The Kenyan courts should therefore develop a comprehensive common progressive realization 

standard to act a guide in determination and assessment of the measures undertaken by the State 

in realizing the right to basic education. 
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CHAPTER FIVE 

5.0 SUMMARY, CONCLUSION AND RECOMMENDATIONS 

5.1  SUMMARY 

This research has been analyzing the progressive realization of the right to basic education in 

Kenya whilst assessing the adequacy of the legal framework in place that actualizes the 

understanding of the right to basic education. 

 

In the first chapter, the paper gave a synopsis of the study, introducing the topic and provided a 

background to the study. It also gave the statement of the problem, research objectives, research 

questions and the research hypothesis. Further, it set out the scope & limitation of the study, 

research methodology and provided a summary of the literature review of the study. 

 

In the second chapter, the paper analyzed various scholarly works in regard to the concept of 

human rights as a whole including historical development of human rights, classification of 

human rights, concept of enforcement and limitation of human rights and socio-economic rights 

for example, the right to education and also basic education as its component. 

It went further to examine the human rights standards, the concept of State obligations with 

regard to human rights and progressive realization of socio-economic rights. 

 

The third chapter of this research examined the current legal, policy and institutional framework 

in Kenya that are in place to actualize the principle of progressive realization on the rights to 

basic education. This included an in depth understanding of national laws, international 

instruments approved by Kenya and all the principles of international law adopted by various 

international committees. The paper also looked at the various institutions established in Kenya 

to facilitate the understanding of the right to basic education. 

 

The fourth chapter analyzed the legal framework in Kenya with an aim of establishing whether it 

has sufficiently facilitated the advanced realization of the right to the basic education. In this 

part, the paper examined whether the parameters for realization of the right to basic education as 
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set out in chapter 2 have actually been achieved by the current legal, policy and institutional 

framework in Kenya. 

Further, the chapter evaluated the steps that have been taken by the Kenyan government to 

progressively recognize the rights to basic education. 

Additionally, that chapter examined the role of the judiciary in enforcement of the principle of 

progressive comprehension of the socio-economic rights particularly, that right to basic 

education. 

Lastly, the chapter looked at the role of State-owned human rights institutions in promotion of 

the respect for human rights in Kenya. In specific, what the institutions have done to push the 

government to realize the right to basic education. 

 

5.2 CONCLUSION 

In conclusion therefore, it is evident from this thesis that education is important and it is a human 

right within itself and a necessary means of recognizing other human rights. It ought therefore to 

be protected and fulfilled by the State.  Similarly, basic education is an essential factor of the 

right to education and gives minimum parameters for the fulfillment of the right to education. 

The Constitution of Kenya protects this right under Article 43(1) (f) and Article 53 (1) (b).  It is 

also recognized under the Children’s Act, Basic Education Act, ICESCR, CRC, CRPD, ACHPR 

and the ACRWC. The right to education is a socio-economic right belonging to the second 

generation of rights. Its realization therefore is dependent to the liberal realization standard. 

Progressive realization for the right to basic education in Kenya is reliant on the roles played by 

the State, its organs, the court and other non-judicial institutions. Nonetheless, the State is the 

last resort tasked to implement and fulfill that awareness of the right to basic education in Kenya.  

In specific, Article 21 (1) of Kenyan constitution gives the major duty to the State and all the 

State organs to observe, protect, respect, promote and accomplish the right to basic education. As 

such, the State has the duty to fulfill the standards recognized by the right to education. 

However, the State is required to escape all the actions that may prevent the satisfaction of the 

right to education; also, the State is required to provide measures which can stop third parties 

from meddling with that pleasure of the right to education and lastly, the State is required to take 
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positive methods that can allow and help all the individuals and groups to appreciate the right to 

education by means at their disposal.  

 

To realize the mentioned obligations, the Constitution of Kenya has provided under Article 21(2) 

which states that the State should take judicial, policy and other actions, which include the 

standards setting, to attain the enlightened realization of the rights to basic education.  

Under the Article 2 (1) of the ICESCR it gives the international responsibilities in regard to 

progressive realization of some rights such as, economic, social and cultural rights. State parties 

including Kenya are required to take actions, mainly on the economic and technical to the full of 

their accessible resources with a view of accomplishing progressively the maximum realization 

of the rights including particularly the implementation of legislative measures.   Therefore the 

ICESCR enforces an obligation to change as expeditiously and efficiently as possible to the 

realization of the goals in it. 

 

This principle of progressive realization of the rights to basic education has been articulated 

profoundly in different national and international legal mechanisms which Kenya has ratified. 

However, effective implementation of these articulations is a challenge in Kenya. For instance, 

the Basic Education Act provides for the formation of the National and County Education Boards 

and the Education Principles and Quality Affirmation Council to spearhead policy reforms and 

putting in measures and standards for progressive realization of the right to education. However, 

this research has revealed that what has been done by these institutions in this regard is very 

limited and maybe can be subject of future research.  

 

From the thesis, it is evident that the Kenyan State has taken considerable steps to fulfill its 

obligations under the national and international legal framework in regard to realization of 

education right. These steps include the establishment of education institutions such as the 

Ministry of Education, the Science and technology, the Education Boards & Councils, KICD, 

KNEC and TSC; setting aside considerable amount of resources for the education sector and 

implementation of the free education program. 
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The free primary education program actualizes the minimum main obligations of the most 

essential features of the right to education which is providing universal free primary education 

for all.  

As indicated in the preceding chapters, the program has not been very successful. It has been 

engraved by a number of challenges which have inhibited the progressive realization of the right 

to basic education. 

 

The thesis has similarly established that the judiciary has a serious part to play in realization of 

rights. It is also the mandate of the courts to provide constitutional interpretation that will help in 

understanding and promotion of all the advanced understanding of socio-economic rights.  

However, the jurisprudence which has emanated from the courts is unsettled, confused, and have 

no common line of thinking towards the concept of progressive realization of socio-economic 

rights. There is no commonly shared ideologies and philosophy that can provide information and 

guidance on what progressive realization entails and which can help the State and the citizens 

better understand progressive realization of these rights.  

Some courts have adopted a conservative approach while others have embraced a purposive and 

liberal method to the clarification of the concept of progressive realization. Moreover, the courts 

have not fixed a particular definition on what is progressive realization. They have simply 

described what it should entail and how to approach progressive realization. 

 

Some Kenyan courts, albeit few, have recognized that they have a role to come up with new and 

innovative remedies, develop the law and help the State better understand its obligations.  

Notably, most Kenyan courts have relied on South African jurisprudence in their determination, 

particularly on the reasonableness standard that has been set by South African courts. Courts 

have sought to determine the reasonableness, appropriateness and proportionality of the actions 

of State agencies. There is recognition of the doctrine of separation of powers and adoption of 

judicial review approach on governmental action or inaction.  However, separation of powers is 

not a bar for the courts’ assertion of their interpretive authority. South African courts have 

emphasized on the reasonableness of the government’s plans and policies and their reasonable 

implementation. 
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Moreover, some Non-judicial institutions play a significant role in defending the human rights as 

they are well placed to monitor, protect, promote, and the economic, social and cultural rights. 

The Constitution of Kenya under the Article 59 forms the Kenya National Human Rights and the 

Equality Commission from which three constitutional commissions have been established to act 

as watchdogs of the government on the realization of all the human rights which also include 

socio-economic rights. 

 

The maximum recognition of the right to education is the end goal of constitutional protection of 

this right. This has not been achieved in many countries, but taking concrete, effective 

considerable steps, measures and standards helps progressive improvement in policy shift, 

development and improvements in the application of the right to basic education.  

Granted, there is neither mandatory / immediate obligation nor particular time and measures that 

should be adopted by the State. It requires protracted measures, legislative actions, policy- 

making, administrative, planning and programmes initiatives. These should benefit the citizens in 

equal measures. There is emphasis on the need to give priority to the weaker and vulnerable 

sections of the society. Needless to say, achievement of the right to basic education might be 

comprehended in a wide range of political backgrounds and there is no single road to its full 

realization. 

 

5.3 RECOMMENDATIONS 

5.3.1 Progressive Realization Standard 

The term progressive realization of the economic, social and the cultural rights as envisaged in 

Article 20, 21 and 43 of the Constitution of Kenya needs to be unpackaged and given a firm and 

enforceable meaning. The State should not use this principle as an excuse to abdicate its national 

and international duties in regard to all socio-economic rights which includes the right to basic 

education. 

Progressive realization entails accessibility which would be progressively helped; the legal, 

governmental, operational and financial difficulties which should be observed and, where 

possible, dropped over time. It requires careful planning and fair procedures. 
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The Kenyan courts must endeavour to develop a valuable and reliable framework for 

interpretation of the concept of progressive realization and adopt a common “progressive 

realization standard” that can inform the development of a consistent jurisprudence. This will 

ensure harmonization of future jurisprudence on socio-economic rights and will serve as a 

common point of reference. They should give practical meaning to the constitutional obligations 

and help the State define and understand its current and future oriented constitutional obligations 

in a clearer manner.  Like the South African Constitution Court, the Kenyan courts should 

develop a Kenyan-specific test and formula that should be used in interpretation of Article 20, 21 

and 43 of the Constitution of Kenya whilst identifying the weaknesses and strengths of the 

wordings in the Articles. This should take into account Kenya’s unique political, social, 

economic and historical circumstances. In a nutshell, socio-economic rights should be accorded a 

measure of determinacy. 

 

5.3.2 Legislative Reforms 

However, in order to observe with its responsibilities, it will be mandatory for Kenya as a State 

not simply to enact but also to act in a way that it is aimed at achieving the proposed result. 

Legislative procedures only are not enough to fulfill the State responsibilities. The right to basic 

education ought to be made practical and enforceable; it should not be a mere aspiration put on 

paper but attainable practicable claim that can be enforced by a legal system. The judiciary 

should include guidelines directed to the legislature in their judgements.  

 

The State and its organs should identify the loopholes, lacuna and inconsistencies in the existing 

laws to ensure that all relevant statutory laws reach the set constitutional standards. For instance, 

the inconsistencies in Article 20(5) of the Constitution; the open-ended nature of Article 21(2) 

and lack of implementation of Article 21(4) of the Constitution. 

 

Further they should evaluate the laws to see if there is need for repeal, amendment and 

enactment of the other laws required for effective implementation of the right to the basic 

education. For instance, the Act of Basic Education need to be reviewed to set clear guidelines 

for the enlightened realization of that right to basic education through violations and available 

remedies for non-implementation indicated. 
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Moreover, there should be compliance with the international obligations from the instruments 

ratified by Kenya on the progressive realization of the right to basic education since this forms 

part of the laws of Kenya. 

 

5.3.3 Policy Management 

Effective implementation of policy measures invites a concentrated national effort to appeal the 

maximum contribution in all sectors of the society to achieve the progress in apprehending the 

right to basic education. General involvement is important in all stages, which also includes the 

formulation, the application and reviewing of the national rules.  

Rational actions also contain the formation and application by the State of coherent, it is well 

coordinated and a complete programme is focused towards the enlightened realization of the 

right to education.  

In this regard, the Kenyan State should consider reviewing the free primary education program to 

negate the numerous challenges it encounters. It should also consider reviewing and revising the 

policies adopted by the Ministry of Education, the Science and Technology and the institutions 

under it to guarantee that the realization of basic education right is progressively achieved. 

The court should come in to identify and declare instances of inadequate and inappropriate 

policy changes by the State. 

 

5.3.4 Resource Management 

It is evident that availability of resources is a key determinant factor in advanced realization of 

the rights to basic education. However, the duties of progressive accomplishment are 

individually to the growth in resources; it needs active use of resources available. 

Since the implementation of the Constitution, it is apparent that the Kenyan State has set aside 

considerable resources for the education sector. The challenge is on effective use of the allocated 

resources. Therefore, there is need to put in measures to ensure that the resources are properly 

utilized. Adequate use of resources include proper procurement procedures and practices to 

enhance efficiency in the supply of materials used in schools like textbooks; avoidance of theft 

of school resources and good storage management. 
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The Kenyan State should effectively utilize the resources which are within it and those that are 

available from the international co-operations and aid. The Constitution of Kenya envisages 

accountability as one of the national morals and principles of governance under the Article 10. 

The Government should thus endeavour to be accountable while using the resources allocated to 

the education sector so that they can yield the intended results and help ameliorate the standards 

of basic education in Kenya. 

 

Notably, the resources are inadequate to financial or human resources; the information and 

technology are as well the resources important in achieving the right to basic education. Further, 

the growth of social resources is needed for the realization by each person of the right to basic 

education. 

 

The courts should adopt the culture of pointing out misallocation and misuse of the available 

resources and also make assessment if the State has made appropriate financial allocations to 

realize the right to basic education. 

 

Further, the State should employ economic experts to offer broad policy guidelines in resource 

allocation and use. Resource management should be put in the context of principles such as 

equity, sustainability and social justice. 

 

5.3.5 Profound Role of the Court in Interpretation and Application of the Principle of 

Progressive Realization 

 

Courts provide a grievance mechanism on infringement of fundamental freedom and human 

rights. Article 22 of the Kenyan Constitution opened a very important avenue of seeking redress 

where a right or necessary freedom are denied, invaded, dishonored or is threatened. This has 

seen many litigants move to court since the promulgation of the Constitution to seek redress on 

the socio-economic rights which include right to education. Various other cases have been based 

on the right to housing and health.  

Granted, jurisprudence from the courts should transform the Kenyan society and in particular 

ameliorate the plight of the weaker and vulnerable sections of the society. All courts should thus 
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assert their constitutional authority and play a more active role in assisting the progressive 

realization of socio-economic rights 

 

In this case, the judicial pronouncements have to be principled, substantive, expansive and 

innovative. A court should be bold enough to issue reasonable directives and guidelines to the 

Executive and the Legislature. It should generate new ideas and perspectives that outline broad 

goals and procedures that can guide the political process.  

It is the courts’ role to encourage and develop the growth and sustenance of progressive 

realization of socio-economic rights. They should highlight shortcomings in strategies, 

programmes, policies and legislation adopted by the State. They should steer reform measures. 

They have a supervisory role to play.  

To determine if suitable actions have been taken in realizing the right to basic education, the 

courts should pay attention to reasonable and effective use and the access to the resources 

available. Further, the courts should adopt the reasonable approach standard and the standards 

used in the international instruments as a form of measure in determining adequate measures. 

 

By determining the constitutionality of laws, conduct and policies, they should come up with 

compelling and authoritative pronouncements that contain innovative remedies, guidelines and 

directives to the various State and non-State actors. This has been of great help in South Africa 

and India. Immediate, effective and systematic remedies from the courts can translate laws into 

practice. It can also contribute immensely to the political and democratic debate in the country.  

It is noteworthy that the Constitution of India is structurally different from the Kenyan 

Constitution in that whereas the Kenyan Constitution contains explicit provisions on socio-

economic rights, the Indian Constitution contains directive principles. This notwithstanding, the 

Indian Supreme Court has developed directive principles from being clearly non-justiciable to 

their providing the basis of a right of action through adoption of a more balanced and integrated 

approach in the interpretation of the concept of the progressive realization of socio-economic 

rights. Contributory factors to the development of their jurisprudence include inter alia: public 

interest litigation; use of amicus curiae, experts, monitoring committees, fact-finding 

commissions; detailed interim orders; and collective problem solving mechanism.  
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Notably, courts do not stop at declaration of the law and issuance of directives but there is 

judicial follow up on implementation. Judicial guidelines and follow-up in the implementation of 

the judgements will ensure compliance and address the plight of the litigants. Kenyan courts 

should aim at establishing procedures for implementation and monitoring and issuance of regular 

directions in the course of implementation. The courts should be able to provide evidence of 

successful enforcement of the judicial declarations. 

 

Therefore, the courts can rely on experts and fact-finding committees that will help lighten the 

burden of proof on individual litigants especially those who are acting in person. The courts 

should encourage public interest litigation which should include the idea of collective problem 

solving. Deeper study on the issue at hand would avail in court more information that would help 

the court to effectively and factually determine the issue. This has the potential of encouraging 

litigation by improving the litigant’s chances of success. This should entail context-specific 

inquiry on the issue at hand taking into account the State of resources at issue, technical 

complexity of the specific policy requirements and social, political, economic and other 

elements. Such and more judicial activism can fasten the pace of progressive realization of socio-

economic rights. 

 

5.3.6 Institutional Dialogue 

Progressive realization of socio-economic rights calls for productive dialogue between the three 

arms of government i.e. the legislature, executive and the judiciary and other State and non- State 

organs. Each institution should be able to apply its own institutional competencies for the 

common goal of realizing the socio-economic rights. Progressive realization entails engagement, 

communication and dialogue. There is need to promote the involvement of different participants 

in making the law, developing policy and in the application or the implementation process. The 

State should be open to change in governmental leadership and also understand the application of 

textual provisions in appropriate circumstances. This calls for a systematic approach to the 

realization of the socio-economic rights.  

 

Additionally, there is need for a coordinated approach by the institutions in the education sector 

to help steer ahead realization of the right to basic education by avoiding conflicts for instance, 
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between the Ministry of Education, the Teachers Service Commission, teacher unions and the 

County Governments.
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5.3.7 The State-Owned Human Rights Organizations 

These institutions need to play a more active role in monitoring the understanding of economic, 

social and cultural rights. They need to develop criteria and indicators for assessing the 

acquiescence of the state and its international obligations with regard to the right to basic 

education. 

Further, they should collect and disseminate information about government performance hence 

give meaningful contribution to monitoring a State’s progress in implementing its obligations 

under the national and international instruments, both in terms of noting general trends and in 

identifying specific problem areas. 

The KNCHR, CAJ and NGEC should work in collaboration in ensuring that the State complies 

with its international obligations with regard to the right to basic education. 

 

5.3.8 The Kenyan State to Focus More on Fulfilling the Obligations of Behavior and the 

Obligations of Result that arise from the Generic Obligations 

The State and its organs should come up with substantive actions reasonably calculated to realize 

the right to basic education. For instance, to conduct an impact assessment of the free primary 

education program and come up with concrete strategies, key activities and target output targets 

which will be used to assess the program’s implementation in various schools. This should be 

within a specified plan and time frame. However, the plan must specially set out a series of 

directed operation dates for every stage of the enlightened implementation of that plan. This will 

assist in evaluating the realization of the right to basic education in Kenya especially after the 

declaration of the Constitution. 

 

Further, the State and its organs should aspire to achieve specific targets to satisfy the basic 

education standards which include enhancement of access of all to education and the freedom to 

choose the kind of education one wishes to pursue. These standards also encompass right to 

education the availability, the accessibility, the acceptability and the adaptability. In this regard, 

                                                           
251

 Supra n. 178. 



 
 

125 
 

the State should strive to ensure that the international basic education standards are achieved 

which include having not only primary education available and free to all but also secondary, 

higher education, fundamental education and the overall education system continuously 

improved. 

 

5.3.9 Violations for Non-Implementation of Economic, Social and Cultural Rights 

The Bill of Rights as a whole is an important part of democratic State of Kenya and it is the 

outline for cultural, social and economic policies. They thus ought to be given equal prominence 

and status like any other requirements in the Constitution. The wording of Article 21 (2) of the 

Constitution doesn’t give ultimate responsibility for implementation of socio-economic rights.  

 

The Maastricht guidelines also provide the failure by the State towards observing the generic 

requirements to respect, protect and fulfill socio-economic rights constitutes a violation of such 

rights. This also includes violations of the important structures of the right to education. A 

violations approach is more feasible and an effective alternative to hold a State accountable for 

non-implementation of socio-economic rights. 

 

For an act to be a violation: focus should be on destructions resulting from activities and the 

policies on the part of the government. Violations that are related to forms of discrimination and 

the violations take place due to the failure of a State to accomplish the main minimum duties. 

This approach should be applied in Kenya and the State be held accountable for not 

implementing the right to basic education as a result of the above mentioned violations when 

they occur. 

5.4 LIMITATIONS OF THE STUDY & DIRECTIONS FOR FUTURE RESEARCH 

 

The study intended to look at what measures other jurisdiction have taken in fulfilling the State’s 

commitment and obligations to realize the right to basic education. However, the research was 

not able to do an in-depth analysis of what measures have been taken in other jurisdictions in this 

regard. The study only looked at how the courts in other jurisdictions have applied the 

progressive realization concept in their determinations. 
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Future researchers should focus on analyzing the effectiveness of the progressive realization 

principle in realization of the right to basic education whilst undertaking a comparative study of 

measures undertaken in other jurisdictions that have successfully implemented the principle. 
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